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CROSS-REFERENCES. 

See  in  general  articles  ARGUMENTS  OF  COUNSEL,  vol.  2,  p. 
731;  DIVORCE,  vol.  7,  p.  66;  ESCHEAT,  vol.  8,  p.  3;  7^- 
DICTMENTS,  IN  FORM  A  TIONS,  AND  COMPLAINTS, 
vol.  10,  p.  344;  PUBLIC  OFFICERS;  QUO  WARRANTO, 

L  Ik  Oevebal  —  1.  Different  Classes  of  Prosecuting  Attorneys.  — 

Throughout  the  United  States  criminal  prosecutions  are  con- 
ducted by  public  prosecutors  generally  styled  attorneys-general, 
who  are  the  chief  law  officers  of  the  national  or  state  govern- 
ments, or  by  subordinate  officials  known  as  district,  circuit, 
county,  or  state's  attorneys,  whose  powers  are  in  general  confined 
to  the  districts  which  they  represent. 

2.  Bespective  Powers  of  the  Various  Classes.  —  Whether  the 
prosecution  in  a  given  case  shall  be  conducted  by  one  or  another 
of  the  various  classes  of  prosecuting  attorneys  mentioned  above 
is  largely  controlled  by  statute  in  the  different  states.* 

Cononrrent  Powers.  —  In  some  jurisdictions  the  powers  and  duties 
of  the  different  officers  are  partly  concurrent,  in  that  certain  cases 


1.  See  the  statutes  of  the  various 
states;  and  see  State  z/.  Morrison,  64 
Ind.  141 ;  Carr  v.  State,  81  Ind  342; 
State  t/.  Dennjr,  67  Ind.  148. 

In  Kentucky^  where  the  respective 
duties  of  the  attorney-general  and  com* 
tnnnwealth*s  attorneys  are  regulated  by 
various  provisions  of  the  civil  and  crim- 
inal codes,  an  action  to  recover  the  pen- 


alty imposed  on  a  corporation  for 
carrying  on  business  without  comply- 
ing with  the  statutes  regulating  cor- 
porations must  be  brought  by  the 
commonr/ealth's  attorney  for  the  dis- 
trict in  which  the  offense  was  commit- 
ted, and  not  by  the  aitorne  y-general. 
Cora.  V.  Grand  Cent.  Bldg.,  etc., 
Assoc.,  97  Ky.  325. 
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may  be  prosecuted  by  either  the  attorney-general  or  a  district  or 
county  attorney.* 

CriniinAl  CatM  in  AppeUate  Court.  —  In  other  jurisdictions  it  is  pro- 
vided that  the  attorney-general  shall  attend  to  all  criminal  cases 
in  the  Supreme  Court.  Where  this  is  the  case  his  authority  to 
represent  the  state  in  such  actions  is  exclusive,  and  proceedings 
in  the  name  of  a  subordinate  prosecuting  attorney  will  be  dis- 
missed.* 

EzelofiYe  Proyince  of  Sabordinate  Proteoutor.  —  On  the  Other  hand, 
where  a  statuLe-provides  that  certain  criminal  prosecutions  shall 
be  conducted  exclusively  by  the  district  attorney,  or  other  sub- 
ordinate prosecuting  officer  designated  therein,  a  prosecution  by 
any  other  official  is  without  authority  and  ineffectual.* 

1.  See  Carnal  r.  People,  i  Park.  Cr.  removed  to  the  Supreme  Court  by  ap- 

Rep.  (M.  Y.  Supreme  Ct.)  26s;  State  v.  peal  or  otherwise  it  shall  be  the  duty 

Concord,  20  N.  H.  295.  of    the    prosecuting  attorney    of    the 

Cirooit  BoUcitor  or  Solicitor  of  City  Court,  county  from  which  any  cause  is  so  re> 
—  Where  a  statute  provides  that  a  cer-  moved  to  appear  on  behalf  of  the 
tain  penalty  shall  be  sued  for  and  re-  people  therein,  and  with  the  advice 
covered  by  the  solicitor  of  the  circuit  in  and  assistance  of  the  attornev-general 
which  the  offense  is  committed,  and  to  conduct  such  cause  in  the  Supreme 
another  statute  creates  a  certain  city  Court.  But  as  this  act  contains  no  re- 
court  which  Is  given  the  same  jurisdlc-  pealing  clause,  the  attorney-general 
tion  as  the  Circuit  Courts  of  the  state,  still  has  control  of  prosecutions  in  the 
and  also  provides  for  the  selection  of  a  Supreme  Court.  People  v.  Bussey,  80 
solicitor  of  Slid  court,  with  the  same  Mich.  501. 

powers  and  daties  therein  as  are  pos-        But  even   under  the  former  practice, 

sessed  by  circuit  solicitors  In  the  Cir-  prior  to  the  Act  of  1887,  the  Supreme 

cuit  Court,  the  solicitor  of  the  said  city  Court  might  consider  an  application  by 

court  may  prosecute  an  action  to  re-  the  prosecuting  attorney  of  a  county  to 

cover  the   penalty  In  question.     Ten-  set  a  court  in  motion  to  proceed  in  a 

nessee  Mut.  Bldg.,  etc.,  Assoc,  v.  State,  case  under  his  control  therein.     When 

99  Ala.  X97.  the  case  was  finally  disposed  of  below, 

Birtriot  or  County  Attomoy. — tn  Texas^  its  removal  for  review  belonged  to  the 
although  the  General  Statutes  make  it  attorney-general,  but  while  it  was  still 
the  duty  of  district  attorneys  to  repre-  pending  in  the  lower  court,  and  ancil- 
sent  the  state  in  all  actions  in  the  Dis-  lary  relief  was  sought  in  the  appellate 
trict  Court,  the  county  attorney  is  not  courts,  it  was  not  improper  to  hear  the 
thereby  prevented  from  instituting  a  county  attorney,  reserving  the  power, 
suit  in  that  court  in  the  name  of  the  if  necessary,  to  call  in  the  attorney- 
state  against  a  railroad  company.  San  general.  People  v.  Swift,  59  Mich. 
Antonio,  etc.,  R.  Co.  z\  State,  79  Tet.  529. 
264.  3.  State  V.  New  Jersey  Jockey  Club, 

8.  Ex  p.  State,  113  Ala.  85;  Stewart  52  N.  J.  L.  493. 
r.  State,  24  tnd.  142.  The  tiOgiBlatnre  Cannot  Empower  the 

Where  the  Ittorney-Oeneral  Appear*  for  Attorney-General    to    control    cases    in 

the  people  ti  a  criminal  case,  and  con-  which  the  constitution  makes  a  county 

fesses  error,  the   Supreme  Court  will  or  district  attorney  the  representative 

not   recognize    any   other  prosecutor,  of  the  slate.     State  ».  Moore   57  Tex. 

People  V.  Burt,  51  Mich.  200.  307. 

Application  by    County    Attorney   for       Case  Transferred  from  Supreme  to  Connty 

Aneillary  Reliof.  —  Prior  to  Pub.  Acts  Conrt.  — In  Blalock  v.  Pillsbury,  76Ga. 

Michigan,   1887,     No.   72,   it   was   the  493,  it  was  held  that  when  a  case  was 

duty  of  the  attorney-general  to  conduct  transferred  from  the  Supreme  Court  to 

and   control    all  criminal  cases  in  the  the  County  Court  of  Sumpter  county 

Supreme  Court.     The  Act  of  1887  pro-  the  solicitor-general  of  the  circuit  was 

vfdes  that  In  all  criminal  proceedings  not  warranted  in  interfering  with  the 
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3.  Binding  Force  of  Agreements  Hade  by  Different  ClasBes  —  Agree- 
ment by  Attomey-Oeneral  Binding  on  Distriot  Attorney.  —  Where  the  attor- 
ney-general, in  prosecuting  a  case,  enters  into  an  agreement  for 
a  continuance,  such  agreement  is  binding  upon  a  county  attorney 
who  is  co-operating  with  him  in  the  prosecution.* 

Likewise  an  Agreement  Made  by  a  Diitriot  Attorney  while  the  case  is  in  a 
District  Court,  and  therefore  under  his  control,  is  binding  upon 
the  attorney-general  when  the  case  comes  under  his  control  in 
the  Supreme  Court.* 

Where  Authority  of  Attomey-Oeneral  Is  Exolnsive.  —  But  in  cases  where 
the  attorney  general  alone  is  authorized  to  prosecute,  he  cannot 
be  bound  by  any  agreement  entered  into  by  another  person  who 
has  attempted  without  authority  to  conduct  the  prosecution.* 

The  Attomey-Oeneral  May  Appeal  from  a  judgment  against  the  state, 
entered  by  consent  of  a  district  attorney,  where  such  judgment  is 
prejudicial  to  the  state  and  the  district  attorney  neglects  or 
refuses  to  appeal  therefrom.* 

county  solicitor  of  Sumpter  county  in  agreement  is   not  binding    upon    the 

his  management  of  the  prosecution,  as  attorney-general,    and    will  be    disre- 

the  county  solicitor  alone  had  the  right  garded    at    his    request.      Stewart    v, 

to  prosecute  cases  so  transferred.  State,  24  Ind.  142. 

But  in  the  subsequent  case  of  Ansley  Bight  of  Connty  Attomey  Forfeited  by 
V.  Hooper,  loi  Ga.  231,  Blalock  v.  Laches. —  Where  a  prostcuiingaiiorney 
Pillsbury  was  explained  and  dis-  has  neglected  for  a  year  to  bring  an 
tin^uisht'd^  and  it  was  held  that  under  action  on  a  forfeited  recognizance,  the 
the  Acts  of  1887,  p.  873,  the  solicitor-  action  may  be  brought  by  the  attorney- 
general  of  the  southwestern  circuit  had  general;  and  the  prosecuting  attorney 
authority  to  appear  and  prosecute  cannot  in  any  way  antagonize  an  action 
transferred  cases  in  the  County  Court  thus  brought.  An  appearance  by  him 
of  Sumpter  county,  and  to  receive  the  on  a  motion  to  set  aside  the  forfeiture 
fees  therefor.  is   a   nullity,   and   an   order  setting  it 

City  Solicitor  or  Prosecnting  Attomey  aside  without  notice  to  the  aitorney- 

for  State. — Where  a  m  unicipal  ordinance  general  is  erroneous.     State  r.  Schloss, 

provides  that  a  part  of  the  fines  col-  92  Ind.  293. 

lected  for  gambling  in  a  certain  city  4.  Sacramento  County  s/.  Central  Pac. 
shall  go  to  the  county,  the  state  has  an  R.  Co.,  61  Cal.  250. 
interest  in  the  fines,  but  such  interest  In  State  v,  Reid,  45  La.  Ann.  162,  a 
does  not  arise  until  the  fines  have  been  district  attorney  who  had  filed  suit  and 
collected  and  paid  into  the  city  treas-  represented  the  slate  as  relator  and 
ury;  and  if  in  such  a  case  the  city  has  party  plaintiff,  in  an  action  to  try  the 
a  solicitor  who  alone  has  authority  to  right  of  the  defendant  to  hold  public 
conduct  prosecutions  for  the  collection  office,  having  declined  to  prosecute  an 
of  the  fines,  a  prosecuting  attorney  rep-  appeal  from  the  judgment  rendered  in 
resenting  the  state  has  no  authority  to  favor  of  the  defendant,  the  attorney- 
interfere  with  the  said  prosecutions  by  general  applied  for  and  obtained  an 
entering  the  appearance  of  the  city  on  order  of  appeal,  and  appeared  in  the 
error  from  a  judgment  of  the  city  Supreme  Court,  in  connection  with 
court.     Graham  v.  State,  1  Ark.  79.  other  counsel,  as  the  representative  of 

1.  People  V.  Bussey,  80  Mich.  501.  the  state.     On  the  argument  of  the  ap- 
3.  States.  Fleming,  13  Iowa  443.  peal  it  was  claimed  that  the  state  of 

2.  Agreement  Waiving  Irregularity.  —  Louisiana  was  the  only  real  plaintiff. 
Where  a  prosecuting  attorney  signs  an  that  the  said  state  had  not  appealed, 
agreement  waiving  all  objections  to  and  that  the  acts  of  the  attorney-general 
the  time  of  filing  the  bill  of  exceptions,  were  ultra  vires,  because,  in  this  partic- 
by  virtue  of  which  agreement  it  is  filed  ular  instance,  he  was  without  power, 
after  the  expiration  of  the  term,  the  right,  or  authority  to  stand  in  judgment 
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H  VEVUE  of  PbOSECUTIONS  —  Aathority  Confined  to  Limits  of  Connty. 
—  As  a  general  rule  a  district  attorney  cannot  be  required  to 
institute  a  prosecution  outside  of  his  own  county  or  district,  and 
in  fact  he  possesses  no  authority  to  do  so  without  the  consent  of 
the  attorney-general.^ 

Where  Yenne  Is  Changed.  —  The  prosecuting  attorney  of  a  given 
county  is  not  required  to  follow  a  criminal  prosecution  into 
another  county  upon  change  of  venue,  but  by  the  common  prac- 
tice the  prosecuting  attorney  of  the  county  into  which  the  action 
is  removed  takes  charge  of  the  cause  as  though  the  indictment 
had  originally  been  found  in  the  latter  county.* 

In  the  Gate  of  a  United  States  District  Attorney,  so  far  as  locality  is  con* 
earned,  his  duties  are  bounded  by  the  limits  of  his  district;  he 
may,  however,  be  authorized  by  the  attorney -general  of  the 
United  States  to  act  in  the  Circuit  Court  of  Appeals,  but  when 
so  acting  he  is,  properly  speaking,  employed  as  special  counsel, 
and  not  as  district  attorney.' 

m  Authority  to  Pbosecute  —  1.  PreiTunption  in  Fayor  of 
Authority.  —  Where  a  prosecuting  attorney  brings  an  action  in 
the  name  of  the  people,  his  authority  to  prosecute  is  presumed, 

for  his  principal,   the  state.     This  ob-  division  and  department  of  the  Court 

jection,  however,   was  held  to  be  un-  of  Appeals,  to  oust  a  county  oflScer  of 

tenable,  ihe  court  saying  that,  the  suit  said  county  from  office,  although  such 

having  been  properly  instituted  by  the  proceeding  was  commenced  by  filing 

district  attorney  as  relator,  it  did  not  the  petition  in  a  county  other  than  that 

follow  because  he  declined  to  prosecute  which    the    attorney     represented    as 

an  appeal  from  the  judgment  rendered  prosecuting  officer.     The  action  being 

therein  thai  he  ceased  for  that  reason  to  in  the  name  of  the  state,  on  the  rela- 

be  the  relator,  nor  did  it  follow  because  tion  of  the  county  attorney,  the  latter 

the  attorney-general  prosecuted  his  ap-  was  not  the   real  party  plaintiff,  and 

peal   that    he  thereby   became  or  at>  therefore     was    not    prevented     from 

tempted    to    assume   the    position    or  prosecuting  the  action,  although  it  was 

capacity  of  relator;    and   while  it  was  thus  commenced  in  another  county, 

not  doubtful  that  the  attorney-general  8.  Bevington  v,  Woodbury  County, 

had  no  power  or  authority  to  institute  107  Iowa  424;  Gandy  v.  State,  27  Neb. 

a  suit  as  relator,  it  was  equally  clear  707;  Fuller  v.  Madison  County,  33  Neb. 

that  he  had  the  capacity  to  appear  and  422.     But  see   State    v,   Carothers,    I 

ptoseruie    an   appeal    as    in    this    in-  Greene  (Iowa)  464,  where  it  was  held 

stance.  that  the  prosecuting  attorney  follows 

1.  Herrington  v.  Santa  Clara  County,  the  cause. 

44  Cal.  496;  Martin  v.  State,  3q  Kan.  8.  U.  S.  v.  Winston,  170  U.  S.  522. 

576;  Thompson  v.  Carr,  13  Bush  (Ky.)  When  Acting  in  the  Territories  a  dis- 

215.  trict  attorney  of  the  United  States  can 

In  Kansas  the  duties  of  the  assistant  prosecute    only    in    cases    where    the 

attorney-general  are    confined   to  the  courts  are  sitting  as  Circuit  and  Dis- 

limits  of  the  county  in  which  he  is  ap-  trict  Courts  of  the  United  States,  and 

p-jintcd,  and   he  cannot  prosecute  an  he  has  no  authority  in  cases  arising 

actl;>n  in  the  name  of  the  state  on  his  under     territorial     laws.       People    v, 

relation.     State  v.  Shearman,  51  Kan.  Heed,  i  Idaho  402. 

686.  In  l^e  District  of  Columbia,  violations 

Action  in  Name  of  State  on  Selation  of  of  federal  laws  are  properly  prosecuted 

Ckmnty  Attorney.  —  In  State  v.  Kelly,  2  bjr  the  district  attorney  of  the  United 

Kan.   App.   178,   it  was  held  that  the  States,  but  the  attorney  for  the  district 

county  attorney    of    a    given    county  controls  the  prosecution  of  violations  of 

might  commence  and  prosecute  a  pro-  municipal  ordinances.     U.  S.  v.  Hos- 

ceeding  in  quo  warranto,  in  the  proper  kins,  5  Mackey  (D.  C.)  478. 
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in  the  absence  of  objection,  just  as  is  the  authority  of  an  ordinary 
attorney  to  appear  for  private  parties  in  a  civil  action,^  and  a 
direct  allegation  of  authority  in  the  pleadings  is  generally 
unnecessary  even  in  cases  where  it  is  provided  by  statute  that  he 
shall  institute  an  action  only  on  the  direction  of  some  other 
officer  or  board  of  officers.* 

2.  Want  of  Authority  Cured  by  Subsequent  Batification.  — 
Although  the  original  action  of  a  prosecuting  attorney  in  insti- 
tuting an  action  is  unauthorized,  tliis  defect  may  be  cured  by  a 
subsequent  ratification  of  his  action  by  the  proper  authorities.' 

3.  Averments  of  Authority  Treated  as  Surplusage.  —  In  actions 
where  the  prosecuting  attorney  has  power  to  file  an  information 
ex  officio^  at  his  own  discretion,  an  allegation  that  it  is  filed  by 
leave  or  order  of  another  officer  is  mere  surplusage  which  does 
not  affect  its  validity."* 

1.  See  article  Appearances,  vol.  2,  p.  the  number  of  the  circuit  which  an  at- 
675.  torney-general  represents  need  not  be 

2.  Matter  of  Arnett,  49  Hun  (N.  Y.)  attached  to  his  signature  to  an  indict- 
5Qg;  Jerauld  County  v,  Williams,  7  S.  ment,  provided  the  caption  thereof 
Dak.  196.  shows  the  circuit  and  county  in  which 

lUnstratloiLB    of   Bnle.  —  Where    the  it  is  found.     In  such  a  case  the  name 

auihorization  of  the   county   commis-  of  the  attorney  and  the  indictment  will 

sionsr  is  requisite  to  the  institution  of  be  looked  at  toj^ether,  as  is  done  with 

a  suit  by  the  state  attorney  in  the  name  signatures  of  officers  to  process,  and  if 

of  the  county,  against  a  county  treas-  his  authority  to  prosecute  thus  appears 

urer  and  his  sureties  for  money  alleged  it    is    sufficient.      State    v.    Evans,    8 

to  be  due,  it  will  be  presumed  that  such  Humph.  (Tenn.)iio;  Stale  v.  Brown,  8 

authorization  was  duly  given,  and  an  Humph.  (Tenn.)  89. 

allegation  to  that  effect  is  unnecessary.  Form  of  Order  to  Prooecnte.  —  In  7V»- 

Jerauld  County  v.  Williams,  7  S.  Dak.  nesste^   under   a    section    of    the  code 

196.  requiring  an  order  of  the  court  to  prose- 

And  likewise  the  complaint  in  an  ac-  cute  ex  officio^  it  has  been  held  that 
tion  by  the  district  attorney  to  collect  a  such  order  need  not  show  that  it  was 
license  tax  need  not  allege  that  the  made  upon  the  examination  of  wit- 
action  was  brought  by  the  direction  of  nesses,  nor  need  it  state  that  no  one 
the  tax  collector,  although  the  county  else  will  prosecute,  nor  need  the  name 
ordinance  under  which  the  action  is  of  the  person  on  whom  the  offense  was 
brought  provides  for  such  direction  by  committed  be  given  therein;  and  in 
that  officer.  San  Luis  Obispo  County  such  an  order  the  offense  of  assault  and 
K/.  Hendricks,  71  Cal.  242.  battery  is  sufficiently  described  by  the 

ProBeeation  '  for  Embenlement.  —  In  abbreviation  *'  A.  &  B.''  State  v.  Kit- 
Ncbraska  the  statutes  provide  that  it  trell,  7  Baxt.  (Tenn.)  167  [citing  Simp- 
shall  be  the  duty  of  the  auditor  of  son  v.  Slate,  4  Humph.  (Tenn.)  456; 
public  accounts  to  direct  prosecutions  Bennett  v.  State,  8  Humph.  (Tenn.) 
against  state  officers  for  delinquencies,  123]. 

but  it  has  been  held  that  the  county  at-  3.  Hughes  County  v.  Ward,  81  Fed. 

torney,  on  his  own  motion,  and  with-  Rep.  314. 

out  a  direction  from  the  auditor,  may  Appearanoe  by  Diitriot  Attorney  Bati- 

insiitute  .a  prosecution  against  the  state  fled  hy  Attorney-General, —  Where   the 

treasurer  for  embezzlement;  and  it  fol-  district  attorney  has  already  appeared 

lows  that  the  declaration  need  not  aver  for  the  people  in  the  lower  court,  and 

any  direction  by  the  auditor.     Bartley  on  appeal  the  attorney-general  appears 

V.  Stale,  53  Neb.  3T0.  and  ratifies  his  action,  there  can  be  no 

Authority  Appearing  on  Faoe  of  Indict-  question  raised  that  the  people  were 

ment.  —  Although  there  is  an  attorney-  properly  represented  below.     Matter  of 

general  for  the  state,  and  also  a  sep-  Arnett,  49  Hun  (N.  Y.)  599. 

arate  attorney-general  for  each  circuit,  4.  Com.    v.   Allen,    128    Mass.    308; 
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4.  Authority  of  Deputy.  —  In  some  states  the  attorney -general 
is  authorized  by  statute  to  appoint  an  assistant  or  deputy  for  the 
purpose  of  prosecuting  offenses  under  a  particular  statute,  such, 
for  instance,  as  a  prohibitory  liquor  law.  A  deputy  so  appointed 
may  take  all  the  steps  necessary  for  the  enforcement  of  the  law 
which  the  attorney-general  might  take,  and  the  validity  of  his 
appointment  and  his  authority  to  prosecute  cannot  be  collaterally 
attacked  in  an  action  instituted  under  the  statute.* 

5.  Qaestlouing^  Authority  to  Prosecute.  —  The  authority  of  a 
prosecuting  attorney  may  be  questioned  by  means  of  a  motion 
to  dismiss  the  prosecution,*  or  by  motion  for  an  order  requiring 
him  to  show  his  authority; '  but  the  question  cannot  properly  be 
raised  by  demurrer.* 

Parker  v.  May,  5  Cush.  (Mass.)  336;  to  appear  by  evidence  other  than  sueh 
Com.  V.  Fowler,  lo  Mass.  ago.  averment.  The  fact  of  the  appoint- 
Thus  in  Massachusetts  an  in  forma-  ment  was  admitted  by  demurring. 
lion  is  not  vitiated  by  the  fact  that  it  8.  Ventura  County  v.  Clay,  119  Cal. 
recites  an  order  and  requisition  from  213;  People  v.  Oakland  Water  Front 
the  governor,  although  such  requisition  Co.,  118  Cal.  234;  People  </.  Stratton, 
Is  not  essential  to  its  validity.     Parker  25  Cal.  242. 

V,  May,  5  Cush.  (Mass.)  336.    And  the  Where  the  Attorney^Oeneral  Suet  Out  an 

aame  is  true  in  an  action  for  usurpa-  Attaehment  in  the  name  of  the  state,  he 

tion  of    office  where   the   information  need  not  exhibit  the  written  instruc- 

reciteii  an  order  of  the  House  of  Repre-  tions  of  the  governor  for  the  institution 

seitatives  directing  that  it  be  filed,  and  of  the  action,  but  if  it  appears  that  no 

alleges  that  it  was  filed  by  virtue  of  the  such     instructions    were     given,    the 

authority  of  and  in    compliance  with  proper  practice  to  raise  the  question  of 

said  order.     Notwithstanding  its  alle-  authority  is  by  a   motion  to  dissolve 

gations  of  authority,  such  an  informa*  the  attachment   before  joining  issue. 

tion  will  be  considered  as  filed  by  the  Wolff e  v.  State,  79  Ala.  201. 

solicitor-general  ex  officio,  and  will  not  Bemedy  by  Quo  Warranto.  —  In    Wis 

be   quashed   on    the   ground   that   the  consin  it  was  early  held  that  the  right 

averments  of  authority  therein  are  de«  of  a  district  attorney  to  hold  office  and 

fective.     Com.  v.  Fowler,  10  Mass.  290.  to  conduct  a  criminal  prosecution  will 

1.  State  V,  Nield,  4  Kan.  App.  626;  not  be   inquired   into  on  a  motion  to 

Matter  of  Gilson.  34  Kan.  641;  Dane  z'.  quash   the   indictment,    quo   warranto 

State,  36  Tex.  Crrn.  Rep.  84.  being  the  proper  and  only  proceeding 

In  State  v,  Becker.  3  S.  Dak.  29,  the  for  this  purpose.     Lask  v.  U.  S.,  i  Pin. 

information  was  presented  by   B.,  an  (Wis.)  77. 

attorney  of  the  court,  one  of  the  verified  3.  Whether  the  district  attorney  has 
statements  in  said  information  being  authority  to  prosecute  an  action  to  re- 
that  B.  was  duly  appointed  by  the  at*  cover  certain  collector's  fees,  without 
torney-general  to  do  any  act  that  the  the  direction  of  the  board  of  super- 
state's  attorney  might  do  under  chap-  visors,  is  a  matter  in  abatement,  to  be 
ter  xoi.  Laws  of  1890.  The  defendant  brought  before  the  court  by  answer  or 
demurred  to  the  information  on  several  by  special  motion  or  order  for  the  dis- 
grounds,  and  under  the  first  proposi-  trict  attorney  to  show  by  what  authority 
tion  named  as  a  ground  of  demurrer  he  prosecutes  the  claim,  and  if  It  ap« 
contended  that  the  proceeding  was  not  pears  that  he  has  no  authority  the 
prosecuted  by  any  person  known  to  the  action  will  be  dismissed  as  to  that 
Ia<v  or  having  authority  to  prosecute  it  cause.  It  is  not  an  objection  which  can 
in  the  name  of  the  state.  However,  be  raised  or  put  in  evidence  before  the 
since  the  appointment  of  the  prosecutor  jury  on  trial  of  the  general  issue  or 
was  properly  alleged  in  the  informa-  mere  denial  of  the  allegations  of  the 
tion,  it  was  held  that  the  defendant  complaint.  Milwaukee  County  v» 
could  not.  in  an  issue  made  by  demur-  Hackett.  21  Wis  620. 
rer  to  the  information,  raise  the  ques-  4.  People  v.  Oakland  Water  Front 
tion  that  this  authority  should  be  made  Co.,  118  Cal.  234;  State  v.  Thompson, 
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Time  of  Bailing  Objootion.  —  The  accused  in  a  criminal  case  cannot 
question  the  authority  of  the  prosecuting  attorney  after  verdict 
rendered  ^  or  on  appeal.* 

IT.  Conduct   of   Pbosecutiov  —  1.  Diacretioiiary    Powers.  —  It 

sometimes  rests  in  the  discretion  of  the  prosecuting  attorney  to 
decide  whether  or  not  an  action  shall  be  brought,'  in  what  court 

64  Tex.  690;  Randolph  V.  State,  73  Tex.  of  his  letter  of    authority    from    the 

485.  attorney-general,  a  decree  for  the  com- 

By     Pleading     er     Motion     Denying  plainant  will  not  be  reversed  on  an  ob 

AnUiority.  —  The      authority     of     the  jection    first    raised   in   the    Supreme 

attorney-general  to  represent  the  state  Court.     McLaughlin  v,  U.  S.,  107  U. 

must  be  questioned  jusi  as  would  the  S.  526. 

authority  of  any  attorney  assuming  to  Ho  Oronnd  for  Severtal  of  Judgment.  — 
represent  a  plaintiflf  in  any  other  Where  a  person  has  been  regularly 
action;  and  this  cannot  be  done  by  a  elected,  and  has  qualified  as  county  at- 
demurrer  to  a  petition  on  the  ground  torney,  and  is  in  possession  and  con- 
that  it  does  not  allege  the  power  under  trolof  the  office,  and  the  District  Court 
which  the  attorney  assumes  to  act  in  recognizes  him  as  such  county  attorney, 
bringing  his  suit.  The  question  de-  and  permits  him  to  institute,  carry  on, 
pends  upon  an  issue  of  fact,  and  not  and  conduct  a  criminal  prosecution  in 
upon  an  issue  of  law,  which  it  is  the  such  court,  assisted,  however,  by  a  reg- 
office  of  a  demurrer  to  raise.  The  ularly  admitted  attorney  at  law,  and 
proper  mode  of  procedure  to  question  the  defendant  is  convicted  and  sen- 
the  authority  of  a  private  attorney  tenced,  his  sentence  should  not  be  set 
assuming  to  represent  a  plaintiff  is  for  aside  or  reversed  in  the  Supreme  Court 
the  defendant  to  file  some  pleading  or  upon  the  ground  merely  that  the 
motion  denying  his  authority,  thus  rais-  county  attorney  was  not  a  regularly 
ing  an  issue  of  fact  upon  which  evi-  admitted  attorney  at  law.  State  v. 
dence  may  be  introduced;  and  the  same  Smith,  50  Kan.  6g. 
practice  prevails  when  it  is  desired  to  S.  Action  to  Try  Title  to  Oi&oe.  —  In 
question  the  authority  of  the  attorney-  New  York  bringing  quo  warranto  to 
general.  State  v,  Thompson,  64  Tex.  test  the  title  of  a  public  officer  is  dis- 
690.                                                              ,^  cretionary    with  the  attorney-general, 

1.  After  verdict  it  is  too  late  to  object '  and  mandamus  does  not  lie  to  compel 
to  the  authority  of  the  prosecuting  at-  him  to  institute  such  a  proceeding, 
torney;  and  after  the  finding  of  a  true  People  v.  Atty.-Gen.,  22  Barb.  (N.  Y.) 
bill  by  a  grand  jury,  the  fact  that  the  114;  People  v.  Fairchild,  67  N.  Y.  334. 
attorney  who  officiates  for  the  state  un-  In  Louisiamiy  on  the  contrary,  a 
der  the  authority  and  sanction  of  the  prosecuting  officer  may  be  compelled 
court  has  not  been  commissioned  by  to  bring  an  action  under  the  intrusion 
the  chief  magistrate  of  the  common-  act  to  test  the  right  to  an  office,  and  it 
wealth  is  immaterial  and  unavailing  to  is  not  discretionary  with  him  to  refuse 
the  accused.  Such  attorney  \spro  hac  to  do  so.  The  proceeding  must  be 
nVrihe  attorney  for  the  commonwealth,  brought  by  the  district  attorney  or  dis- 
and  il  should  not  be  presumed  that  the  trict  attorney  pro  tern,  of  the  parish  in 
accused  has  been  prejudiced  by  his  in-  which  the  case  arises,  or  in  the  parish 
tervention.  Under  such  circumstances  of  Orleans  by  the  attorney-general. 
a  judgment  of  conviction  cannot  be  Hayes  v.  Thompson,  21  La.  Ann.  656; 
held  erroneous  for  want  of  authority  in  State  v.  Lynch,  23  La.  Ann.  786;  Ber- 
the   prosecuting    attorney.      Tesh    v.  hil  v,  Fisk,  24  La.  Ann.  149. 

Com.,  4  Dana  (Ky.)  528.  Compelled  to  Act  by  Mandamne.  —  In 

2.  Com.  f.  Connecticut  River  R.  Co.,  Pennsylvania  the  Criminal  Court  of 
15  Gray  (Mass.)  447.  Schuylkill  county  has  jurisdiction  over 

Objection  First Baised  in  Snpreme  Court,  all  offenses  in  that  county,  and  the  dis- 

—  Where   a   district    attorney,   in   the  trict  attorney  is  bound  to  prosecute  all 

name  of  the  United  States,  has  filed  in  offenses  returned  in  that  court.     If  the 

the  Circuit  Court  an  appeal  to  vacate  question  of  jurisdiction  arises,  it  must 

a  land  patent,  and  no  objection  is  made  be  determined  by  the  court,  and   not 

to  his  authority,  and  afterwards  in  the  by  the  district  attorney,  and  if  the  lat- 

Supreme  Court  he  files  a  certified  copy  ter   refuses   to  prosecute   he    may  be 
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it  shall  be  instituted,*  in  prosecuting  offenses  not  capital  whether 
the  proceeding  shall  be  by  indictment  or  information,*  and  if  by 
indictment  whether  or  not  it  is  expedient  to  indict  the  defendants 
jointly.' 

ConMnt  to  Appointment  of  Special  Judge.  —  When  the  regular  judge  is 
disqualified  from  trying  a  criminal  case,  the  prosecuting  attorney 
may  consent  on  behalf  of  the  state  to  the  appointment  of  a 
special  judge  for  that  purpose.* 

A  Proeeouting  Attorney  May  Admit  in  Argument  what  the  defendant 
would  have  the  right  to  establish  by  proof,  but  he  cannot  vary  or 
contradict  records  which  the  law  makes  conclusive.* 

2.  AotionB  to  Beooyer  Fines  and  Forfeited  Beoognizances.  —  In  col- 
lecting fines  and  forfeited  recognizances  the  method  of  collection 
is  left  largely  in  the  discretion  of  the  district  attorney;®  but  he 
has  no  power  to  compromise  a  judgment  recovered  on  a  forfeited 
recognizance,  or  to  receive  less  than  the  full  amount  in  satisfac- 
tion thereof.'' 

3.  Duties  Preliminary  to  Trial  —  Appearance  on  Preliminary  Examination. 
—  A  prosecuting  attorney  may  appear  for  the  state  before  a  com- 
mitting magistrate  on  a  preliminary  examination  of  a  person 
accused  of  crime,  and  mandamus  lies  where  the  magistrate 
refuses  to  allow  him  to  appear.* 

Before  Grand  Jury.  —  Prosecuting  attorneys  are  generally  author- 
ized to  enter  the  grand  jury  room  and  instruct  the  jurors  in  the 

compelled  to  do  so  by  a  mandamus  at  Power  to  Sit  as  Jndge.  —  An  attorney- 

the   relation   of    ihe   attorney-general,  general  who  has  signed  an  indictment 

Com.  V.  Hippie,  69  Pa.  St.  9.  cannot  afterwards  sit  as  judge  at  the 

1.  In    a    jurisdiction   where    indict-  trial  thereof.     Mathis  v.  State,  3  Heisk. 

menis  for  receiving  stolen  goods  are  (Tenn.)  127. 

triable  in  the  Oyer  and  Terminer,  6.  State  v.  Miller,  95  Iowa  358. 
while  indictments  for  larceny  are  tri-  6.  See  People  v.  Van  Eps,  4  Wend, 
able  in  the  Quarter  Session,  the  dis-  (N.  Y.)  3S7;  People  v.  Van  Wyck,  4 
trict  attorney  may  try  a  single  offender  Cow.  (N.  Y.)  260;  Fairlie  v.  Maxwell, 
upon  both  indictments  in  a  higher  i  Wend.  (N.  Y.)  17. 
court,  although  his  fees  are  thereby  Agreement  to  Set  Aside  Forfeiture.  — 
largely  increased.  Com.  v,  Moore,  4  A  state's  attorney  who  is  not  in  a  con- 
Del.  Co.  Rep.  (Pa.)  617.  dition  to  go  to  trial  nor  to  demand  the 

8.  State    V.  Cole,  38  La.  Ann.  843.  forfeiture  of  a  recognizance  may  law- 

In  this  case  it  was  further  held  that  fully  agree,  in  consideration  of  a  con- 

his  right  to  exercise  his  discretion  in  sent  to  a  forfeiture,  that  the  forfeiture 

this  matter  was  not  affected  by  the  fact  shall  be  set  aside  on  the  appearance  of 

that  the  grand  jury  was  in  session  at  the   defendant  at  the  next  term.     Es- 

the  lime,  and  in  the  same  parish.  mond  v.  People,  18  III.  App.  114. 

8.  Franklin's  Appeal,  163  Pa.  St.  i,  Civil  Action  on  Undertaking  Oiven  in 
holding  that  if  the  prosecuting  attor-  Crimiual  Case.  —  In  Onxon  a  district 
ney  carelessly  or  corruptly  abuses  his  attorney  may  sue  as  plaintiff  in  a  civil 
discretion,  there  is  a  plain  and  ample  action  brought  on  an  undertaking 
remedy  by  due  course  of  law,  but  no  given  as  bail  in  a  criminal  case.  Han- 
allegation  of  such  abuse  can  be  main-  nah  v.  Wells,  4  Oregon  249. 
tained  where  the  joint  commission  of  7.  Whittington  v.  Ross,  8  111.  App. 
the  offense  is  a  material  and  contested  234. 
point  at  the  trial.  8.  State  v.  Bezou,  48  La.  Ann.  1369. 

4.  Early  v.  State,  9  Tex.  App.  476;  And   see  article  Preliminary  Exami- 

Davis  V.  State,  44  Tex.  523.  nation,  vol.  16,  p.  846. 
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performance  of  those  duties  which  are  purely  ministerial.' 

aignature  and  Yerlfioation  of  Indiotmeats.  —  As  to  the  duties  of  prose- 
cuting attorneys  in  signing,  verifying,  and  filing  indictments,  see 

the  article  INDICTMENTS,  INFORMATIONS,  AND  COMPLAINTS,  vol. 

lo,  p.  344. 

4.  Dismissal  of  Prosecution  —  Where  Conviotion  It  impossible.  —  It  is 
generally  held  that  a  prosecuting  attorney  may  dismiss  a  prose- 
cution when  in  his  opinion  the  complaint  on  which  it  is  based  is 
defective,*  or  where  for  any  other  reason  he  is  satisfied  that  a 
conviction  cannot  be  had.* 

5.  Believing  Accused  from  Besponsibility.  —  A  prosecuting  attor- 
ney cannot  in  general  make  any  agreement  discharging  a  criminal 
from  his  responsibility  for  an  offense.*     Nor  has  he  any  author- 

1.  See  article  Indictments,  Informa-  paneling  of  a  Jury,  the  power  to  quash 
TioNS,  AND  Complaints,  vol.  xo,  p.  399.     an  indiciment  rests  in  the  discretion  of 

Attorney- Oeneral  Before  Grand  Jury.  —  the  district  attorney.    Clarke  v.  State, 

In  A/on/ana  the  attorney-general,  when  23  Miss.  261. 

assisting  a  county  attorney,  may  ap-  A  United  States  Diftrlot  Attorney  has 

pear  before  the  grand  jury^  and  examine  no    authority    to    dismiss  a    criminal 

witnesses.     His  authority   in  this  re-  charge  while  it  is  pending  before  the 

spect  is  not  affected  by  a  provision  of  grand  jury,  or  pending  an  examination 

the  Penal  Code  declaring  that  only  the  of  the  accused  before  a  United  States 

county  attorney  shall  be  present  before  commissioner.     U.  S.  v.  Schumann,  7 

the  grand  jury,  and  that  indictments  Sawy.  (U.  S.)  439. 

considered  while  any  other  outsider  is  8.  Thus  in  JVtw  York^  under  section 

present  shall  be  invalid.     State  v,  Dis-  671  of  the  Code  of  Criminal  Procedure, 

trict  Ct.,  (Mont.  1899)  55  Pac.  Rep.  916.  the  district  attorney  may  apply  for  the 

2.  As  to  the  Oeneral  Powers  of  a  Pxtwe-  dismissal  of  an  indictment  for  violation 
entiug  Attorney  to  Enter  a  Nolle  Proeeqnl,  of  the  liquor-tax  laws,  where  he  is 
see  article  Indictments,  Informations,  satisfied  that  a  conviction  cannot  be 
AND  Complaints,  vol.  10,  p.  344.  had;  and  he  is  not  deprived  of  this  dis- 

Frooeedlngs  Before  Jnstice  of  the  Peaoe.  cretionary  power  by  a  statute  making 

—  In  Ex  p.  Claunch,  71  Mo.  233,  itap-  it  his  duty  to  prosecute  violations  of 

peared   that  C,  having  killed   B.,  sur-  that  law,  and  providing  a  penalty  for 

rendered   himself  to  a  justice  of  the  neglect  of  duty.     People   v.   Kuimin- 

peace,  M.,   lefore   whom  an   affidavit  sky,  23  Misc.  Rep.  (N.  Y.  Supreme  Ct.) 

was  made   charging  him    with   homi-  504.     And  see  generally  observations 

cide.     Before  any    preliminary  exam-  of  Cooley,  J.,  in  Beecher  v.  Anderson, 

ination  had    taken    place   the  coroner  45  Mich.  543. 

held  an  inquest  and  filed  an  affidavit  4.  It  was  so  held  where  a  circuit  attor- 

before  another  justice  of  the  peace,  H.,  ney  agreed  with  thedefendant  that  if  he 

charging  murder  in   the  first  degree,  would   plead  guilty  as  to  some  indict- 

The  latter  thereupon  issued  a  warrant,  ments  then  pending  against   him    he 

on  which  C.  was  arrested,  and  brought  should    be    discharged    as  to  others, 

before  H.,  and  committed  without  bail.  The  defendant,  in    pursuance  of   this 

On  the  same  day  on  which  the  coroner  agreement,  pleaded  guilty  to  one  of  the 

filed  his  information   the  prosecuting  indictments,  and  a  nolle  prosequi  was 

attorney  wrote  to  M.,  informing  him  of  entered  as  to  those  remaining,  tut  on 

the   steps   taken  by  the  coroner,  and  appeal  it  <was  held  that  this  agreement 

requested    that  the   proceedings   then  was   void,  and  that  the  ftolle  prosequi 

pending   before  him  be  dismissed  on  could  not  have  the  legal  effect  of  a  re* 

the  ground  that  the  complaint  did  not  traxit    by    virtue    thereof.       State    v, 

charge   a   sufficiently  high   degree   of  Lopez,  iq  Mo.  254. 

crime.     This  M.  refused  to  do,  but  it  Permitting  Aoensed  to  Beoome  *' State's 

was  afterwards  held  that  the  request  Evidence."^  It  sometimes  rests  in  the 

was  proper,  and  that  H.  had  jurisdic-  discretion  of  a  prosecuting  attorney  to 

tion  of  the  case.  determine  whether  a  defendant  shall 

Until  After  Arraignment  and  the  Im-  be  permitted    to  become  state's  evi* 
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ity,  without  the  consent  of  the  court,  to  agree  to  a  postponement 
in  the  payment  of  a  fine  which  has  been  duly  assessed,*  or  to 
remit  a  portion  of  a  fine  or  of  a  term  of  imprisonment.* 

6.  Appearance  by  Assistant  or  Deputy.  —  In  some  of  the  states 
statutes  provide  for  the  election  or  appointment  of  assistant 
prosecuting  attorneys,  who,  in  the  absence  of  the  regular  prosecu- 
tor, may  perform  the  duties  incident  to  the  office.* 

Private  Attomeyi.  —  These  officers,  however,  must  not  be  con- 
founded with  the  private  attorneys  who  are  frequently  appointed 
to  assist  or  represent  the  regular  public  prosecutor  in  particular 
cases,  and  who  are  treated  of  in  a  subsequent  division  of  this 
article.* 

7.  Xiscondnct  of  Prosecnting  Attorney.  —  The  Court  lUy  Arrost  & 
Trial  without  prejudice  to  a  future  trial,  where  collusion  between 
the  prosecuting  attorney  and  the  accused  is  clearly  shown.* 

dence,  and  also  whether  he  shall  be  year  of  the   imprisonment.     Allen  v. 

exempt  from  farther   prosecution  for  Com.,  2  Leigh  (Va.)  727. 

this  reason.     Runnels  v.  State,  28  Ark.  8.  See     Browne's    Appeal,    69    Mo. 

121.  App.    159;     People    I/.    Trombley,   62 

Proooring  Testimony  by  PromiM  of  Ez-  Mich.  278;  State  v.  Ryder,  36  La.  Ann. 

eontiye  Clemency.  —  If  a  United  States  294. 

disirict  attorney   uses  testimony  pro>  In  Kissoori,    when   the    prosecuting 

duced  in  violation  of  a  prev^ious  pledge,  attorney   is  sick,   or  absent  from  the 

or  testimony  procured  through  disclos-  county,  or  engaged  in  the  duties  of  his 

ures  made  by  the  defendant  undef  a  office  so  that  he  cannot  attend,  the  as- 

promise   of    executive    clemency,    the  sistant  prosecuting  attorney  may  file 

promise  can  be  redeemed  by  the  ex-  informations  verified  by  his  oath  or  by 

ecutive    department    alone,    and    the  the  affidavit  of  another;  and  when  Le 

court     cannot     take    judicial     notice  performs  these  duties,  his  authority  is 

thereof.     U.  S.  v.  Blaisdell.  3  Ben.  (U.  not    subject    to    any    inquiry    as    to 

S.)  132.  whether  the  prosecuting  attorney  was 

1.  Thus  where  a  defendant  is  con-  in  reality  unable  to  appear.  State  v, 
vicied  on  a  charge  of  gaming,  and  is  Hynes,  39  Mo.  App.  569. 
ordered  to  be  held  in  custody  until  the  In  Louisiana,  under  Acts  18S0,  No. 
fine  and  costs  are  paid,  the  attorney-  96.  providing  that  it  shall  be  the  duty 
general  cannot  make  any  arrangement  of  the  district  attorney  and  assistant 
with  the  said  defendant  without  the  district  attorney  to  conduct  the  prose- 
consent  of  the  court,  by  virtue  of  which  cutlon  of  all  criminal  cases,  it  is  not 
the  payment  of  the  fine  and  costs  shall  necessary  that  the  former  should  be 
be  postponed,  so  as  to  release  the  de-  present  when  an  information  is  pre- 
fendant  from  imprisonment.  The  pared,  signed,  and  filed  by  the  latter, 
court  will  treat  such  an  agreement  as  State  7.  Ryder,  36  La.  Ann.  294. 
a  nullity  or  a  contempt,  according  to  The  Deputy  County  Attorney  May  Ap- 
the  circumstances.  Bennett  v.  State,  pear  Before  the  Orand  Jury,  and  may  ex- 
2  Yerg.  (Tenn.)  472.  amine  witnesses  and  advise  the  grand 

8.  State:/.  Brewer,  7Blackf.  (Ind  )45.  jurors   as   to  charges  pending  before 

Sentenoe  under  Erroneous  Instruotion.  them.    State  v,  Fertig,  98  Iowa  139. 

—  Although  a  jury  is  erroneously  in-  4.  See   infra^    V.    Associate    Counsel; 

structed  that  the  term  of  imprisonment  VI.  Prosecuting  Attorneys  Fro  Tempore. 

for  a  certain  offense  is  not  less  than  5.  State  v,  Hoffman,  5  Cine.   Wkly. 

two  years  nor  more  than  three,  whereas  L.  Bui   875,  8  Ohio  Dec.  (Reprint)  128. 

in  fact  it  is  not  less  than  one  year  nor  Belieyed  from  Duty.  —  Where    coUu- 

more  than  three,  and  in  consequence  sion   between  a  prosecuting  attorney 

of  this  erroneous  instruction   the  de-  and   the   defendant  is  clearly  shown, 

fendant  is  sentenced  to  two  years'  im-  the  former  may  be  relieved  from  fur^ 

prisonment,   the  commonwealth's    at-  ther  duty  in  the  trial  of  the  case,  and 

torncy  has  no  authority  to  remit  one  the  assistant  prosecuting  attorney  may 
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A  Hew  Trial  May  Be  Granted  where  the  prosecuting  attorne}'  has 
been  guilty  of  misconduct  in  procuring  evidence  against  the 
accused  by  means  of  deception  and  fraud.* 

V.  Associate  Couhsel  — 1.  In  OeneraL  —  Although  criminal 
trials  are  conducted  by  public  prosecutors,  who  must  exercise  a 
general  control  over  the  course  of  the  proceedings,  it  is  estab- 
lished by  the  great  weight  of  authority  that  the  prosecuting 
attorney  may  be  assisted  in  the  performance  of  his  duties  by 
private  attorneys.* 

2.  Who  May  Be  Appointed.  —  A  person  who  is  in  any  way  dis- 
qualified from  appearing  in  the  court  where  the  trial  is  had,'  or 

be  allowed  to  conduct  the  prosecution  prosecuting  attorney  is  thus  assisted 

In  his  stead;   and  a  prosecuting  attor-  by   his   partner  does  not  prevent  the 

ney  relieved  from  duty  oo  this  ground  court  from  also  appointing  another  at- 

cannot  by  mandamus  compel  the  court  torney    to    assist  in   (he   pro<:ecution. 

to  allow  him  to  proceed  with  the  trial.  Richards  v.  State,  82  Wis.  172. 
State  V,  Smith,  5  Cine.  WIcly.   L.  Bui.        Ho  Oronnd  for  Beyenal  of  Judgment. — 

881,  8  Ohio  Dec.  (Reprint)  137.  In  Missouri  the  circuit  aitorney  may, 

Aj  to  Misoondaet  of  ProBeenting  Attor-  by  consent  of  the  court,  be  assif^ted  m 

neys  in  Argument  of  thv^  Case,  see  article  a  prosecution  for  murder  by  the  attor- 

Arguments  of  Counse:,  vol.  2,  p.  698.  ney-general  of  the  state.     The  latter  is 

1.  It  was  so  held  where  a  district  not  obliged  to  state  whether  he  appears 
attorney  sent  a  person  to  the  defendant  in  his  official  capacity  or  as  a  private 
in  a  murder  case,  who  was  confined  in  attorney,  and  it  is  no  ground  for  re- 
jail,  and  instructed  the  person  sent  to  versal  of  the  judgment  that  he  took 
represent  himself  to  the  accused  as  part  in  the  trial.  State  v.  Hays,  23 
sent  by  her  attorney  to  obtain  facts  for  Mo.  287. 

her  defense,  the  district  attorney  also  Astistanoe  of  Expert.  —  A  district  at- 
assuring  the  accused  through  the  tele-  torney  who  has  recently  come  into 
phone  that  he  was  her  attorney,  and  office,  and  is  a  witness  against  the  de- 
advising  her  to  make  disclosures  to  the  fendant,  may,  with  the  consent  of  the 
person  sent  by  him,  which  she  accord-  court,  obtain  the  assistance  of  an  attor- 
ingly  did.  State  v.  Russell,  83  Wis.  ney  who  has  conducted  the  prosecution 
330.  of  another   person   charged    with    the 

2.  California.  —  People  f.  Powell,  87  same  offense,  and  who  is  familiar  with 
Cal.  348.  the  facts  of  the  case.     Com.  z'.  Shafifer, 

Indiana, — Surberv.  State,  QQind.  71.  178  Pa.  St.  409. 

Massachusetts, — Com.    v.   Tuck,   20  General  Delegation  of  Powers  Illegal. — 

Pick.  (Mass.)  356.  A  prosecuting  attorney  may,  perhaps, 

Michigan,  —  Ulrich     v.    People,    39  delegate   to   an   assistant  such  of  his 

Mich.  245;    Sneed  v.  People,  38  Mich,  duties  as  are  purely  ministerial,  but  a 

248:  People  V,  Perriman,  72  Mich   184.  general  delegation   of  all   his  powers 

Missouri,  —  State    v.    Hamilton.    55  and  duties  is  against  public  policy,  and 

Mo.  520.  will  not  be  permitted.     Engle  v.  Chip- 

New  Jersey,  —  Lindabury  v.  Chosen  man,  51  Mich.  524. 

Freeholders,  47  N.  J.  L.  417.  8.  Vonrefident  Attorney. —  In  Wiscon- 

New  York,  —  Macfarland's  Trial,  8  sin  an  attorney  appointed  to  assist  the 

Abb.  Pr   N.  S.  (N.  Y.  Gen.  Sess.)  57.  district  attorney  in  the  prosecution  of 

Tennessee,  — Chambers    v.    State,    3  a  felony  must  be  a  member  of  the  bar 

Humph.  (Tenn.)  237.  of  that  state,  and  the  appointment  of  a 

And  see  the  cases  cited  in  the  follow-  nonresident  attorney  constitutes  mate- 

ing  notes  rial  error  for  which  a  new  trial  will  be 

The  Partner  of  a  Profeouting  Attorney  granted.     State  v.  Russell,  83  Wis.  330. 

may  assist  the  latter  in  the  prosecution  A  Judge  of  the  Court  in  which  the  trial 

of  a  case,  provided  he  is  not  employed  is  had  cannot  act  as  assistant  to  the 

by  any  private  person  and  is  not  imer-  prosecuting  attorney,  even  though  he 

esred  in  the  matter.     People  v.  Foote,  has  called  another  judge  to  sit  in  his 

93   Mich.   38.     But   the   fact  that  the  place,  and  has  sent  in  his  resignation 

12  Volume  XVII. 


AMoeUie  PROSECUTING  A  TTORNE  YS.  CoobmL 

who  from  prejudice  is  incapable  of  acting  impartially,^  should 
not  be  appointed  as  associate  counsel;  but  the  mere  fact  that  an 
attorney  has  been  engaged  in  previous  litigation  concerning  the 
same  matter  is  not  always  sufficient  to  exclude  him  on  the  ground 
of  prejudice.* 

3.  Hmnbor  Allowed.  —  The  number  of  assistants  to  be  allowed 
is  a  matter  within  the  discretion  of  the  court.' 

4.  ConnMl  Employed  by  Private  PartioB.  —  In  some  of  the  states 
an  attorney  will  not  be  allowed  to  assist  in  the  prosecution  if  it 
appears  that  he  is  employed  by  private  parties  interested  in 
securing  a  conviction,  and  that  he  expects  to  receive  compensa- 
tion from  them,*  but  in  the  great  majority  it  is  held  to  be  within 

to  uke  effect  in  five  days.  Bashford  The  Court  in  lU  Diiorotion  May  Permit 
t^.  People,  24  Mich.  244.  As  to  whether  the  employment  of  an  assistant  attor- 
the  circuit  judge  of  an  adjoining  circuit  ney  who  has  been  involved  in  political 
may  assist  the  prosecuting  attorney,  and  legal  controversies  with  the  de- 
see  People  V,  Evans,  72  Mich.  367.  fendant's    brother,    provided    he    has 

1.  OonnMl  in  Prior  Bait.  —  On  the  trial  never  been  employed  against  the  de- 

of  an  indictment  for  perjury  alleged  to  fendant.  and  where  he  testifies  that  he 

have  been  committed  in  a  suit  in  chan-  can  act  fairly  in  the  prosecution.     Peo- 

cery,  it  is  error  to  permit  an  attorney  pie  v,  Montague,  71  Mich.  447. 

who  acted  as  solicitor  for  the  complain-  8.  Where  the  defendant  has  four  at- 

ant  in  that  suit  to  assist  in  the  prose-  torneys,  the  prosecuting  attornev  may 

cation.     Nor  can   the  court  act   upon  have    five    assistants.      Thalheim     t/. 

unsworn  allegations  of  the  impariialily  State,  38  Fla.  169. 

of  counsel  retained  to  assist  the  prose-  In  Mauaohnsetts  the  number  of  coun- 

cuting  attorney,  in  a  case  where  the  sel  who  will  be  permitted  to  address 

defendant  objects  to  his  employment,  the  jury  on  behalf  of  the  state  is  lim- 

People  I/.  Hurst,  41  Mich.  328.  ited  to  two.     Com.  v.  Knapp,  10  Pick. 

O^eetion  of  Pr^jndioe  Cannot  Be  Waived.  (Mass.)  477. 

—  In  Michigan  an  attorney  who  is  in-  4.  Meister  v.  People.  31  Mich.  99; 
terested  in  a  civil  action  cannot  assist  People  v.  Hurst,  41  Mich.  328;  People 
in  a  criminal  prosecution  growing  out  v.  Hendryx,  58  Mich.  3i(>;  Ex  p,  Gilles- 
of  the  same  circumstances;  and  this  is  pie,  3  Yerg.  (Tenn.)  325;  Biemel  v. 
an  objection  which  cannot  be  waived.  State,  71  Wis.  444;  Bird  v.  State,  77 
even  by  the  unqualified  consent  of  the  Wis.  276. 

adverse  party.     People  r.  Bussey,  82  In  Maeeaohnietts  the  attorney-general 

Mich.  49.  may  seek  the  assistance  of  a  private 

8.  Indietment  for  Burning  a  Building,  attorney   who    agrees  to  act   without 

—  On  the  trial  of  an  indictment  for  compensation,  but  a  private  prosecutor 
burning  a  building  an  attorney  may  be  cannot  employ  counsel  to  aid  him. 
employed  to  assist  in  the  prosecution,  Com.  v.  Tuck,  20  Pick.  (Mass.)  356; 
although  he  has  already  appeared  be-  Com.  v.  Williams,  2  Cush.  (Mass.)  582. 
fore  a  magistrate  in  the  same  case.  In  Com.  v.  Scott,  123  Mass.  222,  the 
and  has  acted  as  clerk  of  a  fire  inquest  bill  of  exceptions  to  the  appointment  of 
on  the  building.  Com.  v.  King,  8  assistant  counsel  showed  that  there 
Gray  (Mass.)  501.  was  evidence  that  the  counsel  stated  to 

Proeeeation  for  Laroeny.  —  A  district  the  court  that  he  was  present  simply 

attorney  who  has  instituted  a  prosecu-  by  procurement  of  the  district  attor- 

tion  for  larceny  during  his  term  of  office  ney,  without  any  assurance  or  expecta- 

may,  after  the  expiration  of  his  term,  tion    of    compensation    from    private 

assist  his  successor  in  the  management  paities,  and  that  he  would  be  as  free 

of  the  trial,  although  he  has  also  acted  to  act  impartially  as  though  he  were  a 

as  attorney  for  the  defendant  in  a  re-  district  attorney;    that  he  was  first  ap- 

plevin  suit  brought  by  the  accused  to  plied  to  by  counsel  for  a  private  party 

recover  the  property  involved  in  the  interested  in  the  result  of  the  trial,  and 

larceny  case.    Jackson  v.  State,  81  Wis.  afterwards    by   the   district    attorney; 

127.  and  when  asked  whether  he  stood  in 
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the  discretion  of  the  court  to  allow  counsel  thus  employed  to 
appear.* 

5.  By  Whom  Appointed.  —  According  to  the  provisions  of  various 
statutes  it  hasbsen  held  that  counsel  to  assist  the  prosecuting  at- 
torney may  be  employed  by  the  board  of  supervisors  of  the  county,* 

such  circumstances  that  he  could  pos-  1.  Florida,  —  Thalheim   v.  State,  38 

sibly  receive  a  present  from  the  private  Fla.  169. 

party,  he   replied  that  he  should   not  Indiana,  —  Keyes  v.  State,  122  Ind. 

care  to  have  his  virtue  put  to  any  very  527. 

strong  test.     It  was  held  that  his  ap-  Iowa.  —  State  v.  Helm,  92  Iowa  540; 

pointment   by   the  court    under   these  State  t/.  Craf ton,  89  Iowa  roQ;  Maloney 

circumstances   did    not  constitute   an  v.   Traverse,   87    Iowa    306;    State   v, 

abuse  of  discretion.  Shreves,  81  Iowa  615. 

In  Miohigan  a  private  attorney  who  is  Kansas,  —  State   v.   Wells.    54   Kan. 

acting  as  general  counsel  for  a  bank  161:  State  v,  Wilson,  24  Kan.  189. 

cannot  assist  in  the  prosecution  of  an  Maine.  —  State   v.    Bartlett,   55    Me. 

action  for  obtaining  money  from  said  200. 

bank   by    false   pretenses.     People    v.  Minnesota.  —  State    v.    Rue,   (Minn. 
Hendryx,  58   Mich.  319.     Nor  can  an  1898)  75  N.  W.  Rep.  235. 
attorney  who  is  in  the  interest  and  em-  Nebraska.  —  Gandy  v.  State,  27  Neb. 
ployment   of    an    insurance   company  707:  Polin  v.  State,  14  Neb.  540;  Brad- 
take  part  in  the  prosecution  of  an  ac-  shaw  v.  State,  17  Neb.  151. 
tion  for  burning  property  with  intent  New  Jersey.  —  Gardner  v.  State,  55 
to  defraud   the   insurers.     Meister    v.  N.  J.  L.  17. 
People,  31  Mich.  99.  North  Dakota.  — State  v.  Kent,  4  N. 

In  Wisoonsin  the  trial  court  may  em-  Dak.  577. 

ploy  counsel  to  assist  the  prosecuting  Utah.  —  People  v.  Tidwell,  4  Utah 

attorney,  and  when  such  assistant  has  506. 

been  duly  appointed  by  the  court,  the  No  objection  can  be  made  to  the  ap- 

fact  that  he  looks  to  private  persons  for  pearance  of  counsel  employed  by  pri- 

compensation   will  not,  it  seems,  dis-  vate  parties  in  the  absence  of  unpro- 

qualify  him;  but  in  the  absence  of  an  fessional    or    prejudicial    conduct    on 

appointment   by   the   court,   attorneys  their   part,    and   provided    the    public 

employed   by    private    parties  cannot  prosecutor   retains   a  general    control 

assist    in    a    prosecution.     Biemel    v.  over  the  proceedings.     State  v.  Wilson, 

State,  71  Wis.  444.     But  a  private  at-  24  Kan.  189. 

torney  may  assist  in  a  prosecution  for  If  Prosecuting  Attorney  Consents. — 
murder  although  he  has  previously  The  appointment  of  assistant  counsel 
been  employed  for  that  purpose  by  the  should  be  made  with  the  concurrence 
father  of  the  deceased,  provided  he  has  of  the  prosecuting  attorney,  and  gen- 
received  no  compensation,  and  if  upon  erally  only  at  his  request.  State  v. 
examination  in  open  court  before  the  Kent,  4  N.  Dak.  577.  And  in  New 
irial  he  renounces  his  previous  em-  y>rj<fj/ it  is  further  held  that  if  the  prose- 
ployment.  Bird  v.  State,  77  Wis.  276.  cutor  of  the  pleas  consents  to  the  ap- 
And  in  Lawrence  v.  State,  50  Wis.  507,  pearanceof  a  privaie  attorney,  the  court 
which  was  an  indictment  for  burglary,  cannot  interfere  or  refuse  to  hear  him. 
the  owner  of  the  house  broken  and  en-  Gardner  v.  State,  55  N.  J.  L.  17. 
tered,  being  an  attorney  at  law,  was  2.  Hopkins  v.  Clayton  County,  32 
permitted    to    assist    the    prosecuting  Iowa  15. 

attorney  on  the  trial.  Sanction  of  Court  and  Approval  of  Prose- 
Objection  Cured  by  Withdrawal  of  As-  outing  Attorney. —  In  Michioan  such 
siitant.  —  Wheie  a  former  prosecuting  appointment  may  be  by  the  board  of 
attorney,  after  arguing  a  motion  to  supervisors,  with  the  sanction  of  the 
quash  an  information  and  asking  a  few  Circuit  Court  and  the  approval  of  the 
questions  of  a  witness,  withdraws  from  prosecuting  att«)rney.  People  v. 
the  case,  no  objection  can  be  raised  on  Bemis,  51  Mich.  422. 
the  ground  of  his  employment,  even  In  California  it  has  been  held  that 
though  he  is  shown  to  be  in  the  em-  while  a  board  of  supervisors  may  be 
ployment  of  private  persons  interested  empowered  to  employ  counsel  to  assist 
in  obtaining  a  conviction.  People  v.  the  district  attorney  in  civil  cases,  this 
Schick,  75  Mich.  59a.  fact  does  not  authorize  it  to  employ  &n 
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by  the  attorney-general,*  or  by  the  district  attorney;*  but  the 
appointment  is  generally  made  by  the  court  in  the  exercise  of  its 
discretion,  and  is  reviewable  only  for  abuse.' 

6«  How  Appointment  Is  Made.  «-  An  appointment  made  in  open 
court  is  valid  although  the  defendant  is  not  present  at  the  time,* 

attorney   to  represent  the  county   by  105  Ind.  289;  State  v.  Miller,  107  Ind. 

prosecuting  or  assisting  in  the  prose-  39:  Hall  v.  State,  132  Ind.  3x7. 

cation  of  all  criminal  cases  arising  in  Iowa,  —  State   v.   Shlnner,   76   Iowa 

the  county.     In  such  cases  the  people  147. 

of  the  state  are  the  proper  plaintiffs,  Massachusetts,  —  Com.    v.   Williams, 

and  the  county  as  such  has  no  interest.  2  Cush.  (Mass.)  582. 

Modoc  Couuty  v.  Spencer,  103  Cal.  498.  Ohio,  —  State  v.  Franklin  County,  20 

1.  Rogers  v.  Bradley,  100  Ky.  344;  Ohio  St.  421;    Price  v.  State,  35  Ohio 

Hendrick  v,  Posey,  (Ky.  1898)  45  S.  W.  St.  601;  State  v,  Hocking  County,  40 

Rep.  525;  Stale  v,  Russell,  26  La.  Ann.  Ohio  St.  331. 

68;  State  v,  Anderson,  29  La.  Ann.  774;  Tennessee.  —  Chambers    v.    State,   3 

Com.  V.  Boston,  etc.,  R.  Co.,  3  Cash.  Humph.  (Tenn.)  237. 

(Mass.)  25;  Com.  v,  Knapp,    10   Pick.  Washington.  —  State  v.   Elswood,  15 

(Mass.)  477;  State  v,  Mayed,  28  Miss.  Wash.  453. 

706;  Garter  v,  U.  S..  31  Ct.  of  CI.  344.  Wisconsin,  —  Richards   v.   State,    82 

Proouring  Opinion  of  GouimL  —  In  Cali-  Wis.  172. 

fornia  ii  has  been  held  that  the  attorney-  With  Conotirrenoe  of  Baporviion.  —  In 

general  has  no  authority  to  procure  the  Michigan  the  Circuit  Court  may  ap- 

opinion  of  counsel  at  the  expense  of  point  an  attorney  to  assist  the  prosecut- 

the  state.     People  v,  Talmage,  6  Cal.  mg  attorney  in  preparing  cases  before 

256.  the  grand  jury,  provided  his  employ- 

And  in  People  v.  Metropolitan  Tele-  ment  is   authorized   by  the  board  of 

?hone,  etc.,  Co.,  11   Abb.  N.   Cas.  (N.  supervisors.      People  v,   O'Neill,    107 

.  Supreme  Ct.)  304,  it  was  held  that  Mich.  556. 

while  the  attorney-general  might  em-  When  Beqnlred  by  Pnbllo  Policy.  —  A 

ploy  additional  counsel  in  certain  suits  Court  of  Common   Pleas    held    by   a 

tried  at  a  general  or  special  term  or  at  single  judge  may  appoint  counsel  to 

chambers  of  the  Supreme  Court,  he  assist  the  prosecuting  attorney  in  the 

conld  not  appear  by  special  counsel  on  trial  of  any  case  pending  in  such  court. 

the   trial  of  an  action  in  the  Circuit  Such  an   appointment  should   not   be 

Court.  made,  however,  merely  because  it  is  re- 

8.  Stone  v.  Marion  County,  78  Iowa  quested  by  the  prosecuting  attorney, 

14;   State  V,  Mack,  45   La.  Ann.  1155;  the  injured  person,  or  his  friends,  but 

Sneed  v.  People,  38  Mich.  248;  Sands  only  where  in  the  opinion  of  the  court 

».  Frontier  County,  42  Neb.  837;  Com.  it  is  required  by  public  polic).     Price 

V,  Shaffer,  178  Pa.  St.  409.  v.  State,  35  Ohio  St.  601. 

In  Pennsylvania  the  appointment  of  Whero  Venae   Is  Changed.  —  Where 

an  assistant  by   the   county  attorney  the  venue  of  a  criminal  prosecution  is 

mast  be  made  with  the  sanction  of  the  changed,  the  appointment  of  assistant 

court  and  of  the  county  commissioners,  counsel  is  properly  made  by  the  court 

Com.  V,  Grier,  39  Pittsb.  Leg.  J.  (Pa.)  into   which   the    action    is    removed. 

243.  State  V.   Miller,   107  Ind.  39;  Fuller  v. 

An  Aisiitant  Protoonting  Attorney  has  Madison  County,  33  Neb.  422. 

00  power  to  employ  counsel  to  assist  But    in     Bevington     v,     Woodbury 

in  a  criminal  prosecution.     People  v.  County,  107  Iowa  424,  it  was  held  that 

Hurst,  41  Mich.  328.  where  an  indictment  Is  found  in  one 

8.  California,  —  People  v.  Black  well,  county,  and  the  prosecution  thereunder 

37  Cal.  65.  is  subsequently  transferred  to  another 

Florida.  —  Lambright    v.    State,    34  county  by  change  of  venue,  the  prose- 

Fla.  564.  eating  attorney  of  the  county  in  which 

Idaho,  —  State    v.     Crump,     (Idaho  the  indictment  was  found  may  employ 

1897)47  Pac.  Rep.  8I4.  assistant  counsel  to  conduct  the  trial  In 

Indiana. '^VfaoA  v.   State,  92   Ind.  the  county  to  which  the  case  has  bee& 

i70;  Sieb«rt  v.  Slate,  ^5  Ind.  476;  Tull  transferred. 

V,  State,  99  Ind.  238;  Shular  v.  State,  4.  Hall  v.  State,  132  Ind.  3x7. 
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and  the  attorney  appointed  need  not  be  sworn  *  or  give  bond.* 

7.  Powers  and  Daties  of  Afwociate  Connsel  —  in  General.  —  Criminal 
trials  should  not  be  allowed  to  degenerate  into  mere  private 
prosecutions  as  a  result  of  the  employment  of  assistant  counsel. 
The  regular  prosecuting  attorney  should  remain  present  and 
should  exercise  complete  control  over  his  assistants  and  over  the 
general  management  of  the  trial.' 

Argument  to  Jury.  —  Associate  counsel,  with  the  consent  of  the 
court  and  the  prosecuting  attorney,  may  make  the  opening  or 
closing  arguments  to  the  jury.* 

On  %  Change  of  Venue  an  attorney  employed  as  assistant  counsel  is 
not  required  to  follow  the  prosecution  into  another  county.* 

VL  Pbosecutiko  Attobitetb  Pro  Tempobe  —  1.  In  General  — 
A  private  attorney  may  be  appointed  by  the  court  to  act  as 
prosecuting  attorney /r^  tempore  in  cases  where  the  public  prose- 

1.  People  V.  Wright,  89  \ilch.  70;  Russell,  26  La.  Ann.  68;  State  t>.  An. 
Gandy  v.  State.  27  Neb.  707.  derson,  29  La.  Ann.  774. 

Eeasen  for  Rule.  —  It  is  not  necessary  In  Virginia  a  prosecuting  attorney 
that  counsel  appointed  to  assist  the  may  withdraw  from  a  case  and  permit 
prosecuting  attorney  be  sworn,  since  counsel  employed  by  private  prose- 
such  an  assistant  cannot  appear  before  cutors  to  conduct  it.  Jackson  v.  Com., 
the  grand  jury,  nor  can  he  perform  any  96  Va.  107. 

other  official  acts  except  such  as  are        In  Iowa  it  is  the  duty  of  the  clerk  or 

common  to  every  attorney,  and  there-  district  attorney  to  read  the  indictment 

fore  covered  by  his  oath  of  admission  and  state  the  defendant's  plea  to  the 

to  the  bar.     Maiter  of  Prosecuting  At-  jury,  but  it  has  been  held  that  these 

torney,  4  West.  L.   Month.  147,  2  Ohio  duties  may  be  performed  by  the  coun^ 

Dec.  (Reprint)  602.  sel     employed     on     private    account. 

In  Florida  the  cases  seem  to  intimate  State  v,  Crafton,  89  Iowa  109. 
that  counsel   appointed   to  assist  the        Interference  with  Grand  Jury.  —  An  at- 
prosecuting  attorney  should  be  sworn;  torney  employed  by  private  persons  to 
but  however  this  may  be,  no  objection  assist  the  prosecuting  attorney  cannot 
lies  on  the  ground  that  the  oath  was  enter  the  grand- jury  room  and  interfere 
not  administered  until  after  the  jury  with  the    grand  jurors   in   their  con- 
was  impaneled  and  the  assistant   had  sideration  of  a  bill,  or  argue  the  case 
entered  upon  his  duties.     It  is  sufficient  before   them.     State  v,  Addison,  2  S. 
if  he  is  sworn  as  soon  as  the  attention  Car.  356.  "^ 
of  the  court  is  called  to  the  omission.        4.  People   v.    Powell,   87    Cal.    348;                  "^ 
Lambright  v.  State,  34  Fla.  564;  Thai-  Griffin  v.  State,  15  Ga.  476;  Surber  v.' 
heim  v  State,  38  Fla.  169.  State,  99  Ind,  71;    State  r.   Helm,  92 

2.  Martin  v.  State,  16  Ohio  364.  Iowa  540;  State  v.  Wells,  54  Kan.  161;  "i 

3.  Thalheim  v.  State,  38  Fla.  169;  Stater.  Mack,  45  La.  Ann.  1155;  Com.  -: 
Com.  V.  Williams,  2  Cush.  (Mass  )  582;  v,  Eisenhower,  181  Pa.  St.  470;  Jarna-  -i 
Com.  It.  Wilson,  2  Cush.  (Mass.)  gin  v.  State,  10  Yerg.  (Tenn.)  529. 
590;  Com.  V.  Tuck,  20  Pick.  (Mass.)  PenniBsion  Heed  Not  Be  of  Beeord.  —  At 
356.  the  request  of  the  prosecuting  attorney 

After  All  the  Formal  Preliminariee  to  the  associate  counsel  may  be  permitted 

the  trial  in  a  criminal  prosecution  have  to   make   the  opening  argument  in  a 

been  performed  by  the  district  attorney,  criminal  prosecution,  and  it  is  iroma-  ^ 

he  may  retire  and  allow  assistant  coun-  terial  whether  or  not  the  permission  is  '^ 

sel   to   appear  in  his  stead.     Byrd  v.  made  a  matter  of  record;  nor  does  it  ^ 

State,  I   How.  (Miss.)  247:  Carlisle  v.  make  any  difference  whether  he  was  '  Jj 

State,  73  Miss.  387.  employed  in  the  case  or  appears  gratu-  "^ 

In  Louisiana  a  prosecuting  attorney  itously.     State  v,  Robb,  90  Mo.  30.  ^^ 

who  is  present  at  a  criminal  trial  may  6.  Sands  v.  Frontier  County,  42  Neb.  ^ 

intiust  the  entire  management  of  the  837.     But  see  Bevington  r.  Woodbury  *? 

case   to  assistant    counsel.       State   v.  County,  107  Iowa  424.  '^^ 
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cutor  is  sick,  absent,  or  in  any  way  disqualified  from  conducting 
the  trial,*  or  where,  although  present  and  able  to  prosecute,  he 
refuses  to  do  so.' 

I,  Alabama,  —  Joyner    v.    State,    78    lar  prosecuting  attorney  being  disquali- 
Ala.  448;  Exp.  Diggs,  50  Ala.  78. 

Iowa,  —  White  v,  Polk  County,  17 
Iowa  413. 

Louisiana,  —  State  v.  Viaux,  8  La. 
Ann.  514:  State  v.  Bass,  12  La.  Ann. 
862. 

Massachusetts,  —  Com.  v.  Connecticut 
River  R.  Co.,  15  Gray  (Mass.)  447. 

Missouri,  —  Thrasher      v.      Green 


fied  from  appearing,  it  was  held  that 
the  circuit  judge  had  authority  to  ap- 
point a  prosecuting  attorney  pro  tem- 
pore to  appear  in  his  own  court,  but 
not,  as  in  this  case,  to  appear  before  a 
justice  of  the  peace. 

To  Examine  and  Certify  Bill  of  CoeU.  ;- 
A  prosecuting  attorney /r<;  tempore  will 
not  be  appointed  for  the  sole  purpose 
County,  87  Mo.  419;  State  v,  Moxley,  of  examining  and  certifying  a  bill  of 
102  Mo.  374;  State  v.  Duncan,  116  Mo.  costs.  State  v,  Seibert,  130  Mo.  202. 
2 88.  Preyions  Emplojrment  in  Civil  Action.  — 

Montana,  —  Territory  v,  Harding,  6    An  attorney  who  has  been  employed  in 
Mont.  323.  a  civil  action  cannot  be  appointed  dis- 

iVebraska,  —  Gandy  v.  State,  27  Neb.     trict  attorney  pro  tempore  in  a  prose- 
707;  Korih  «/.  State,  46  Neb.  631.  cution   subsequently  instituted   which 

Tennessee,  —  Wilson  v.  State,  8  Yerg.  depends  on  the  same  state  of  circum- 
stances. Com.  V,  Gibbs,  4  Gray 
(Mass.)  146. 

2.  Hiie  V,  State,  9  Yerg.  (Tenn.)  198; 
Pippin  V.  State,  2  Sneed  (Tenn.)  43. 

Indictments  were  brought  against 
several  persons  for  bribery  at  an  elec- 
tion, and  it  was  claimed  that  the  dis- 
trict attorney  then  in  office  owed  his 


(  Tenn.)  509;  Douglass  v.  State,  6  Yerg. 
(  Tenn.)  525;  Harris  v.  State,  too  Tenn. 
2S7;  Turner  v.  State,  89  Tenn.  547. 

Texas.  —  State  v.  Gonzales  26  Tex. 
197;  Harris  County  7'.  Stewart,  91  Tex. 
^33;  Taylor  v.  State.  (Tex.  Crim.  App. 
1397)  42  S.  W.  Rep.  285. 

*'  Whenever  there  is  no  district  at- 


torney present  to  prepare  such  bills  as  election  to  the  corrupt  practice  in  ques- 

the  grand  jury  may  desiie  to  present,  tion.     Upon  his  refusal  to  sign  the  in- 

the  district  judge  ought  to  take  such  dictments  the  court  appointed  a  pi  ivaie 

action  as  will  secure  this  aJoiinistra-  attorney  to  act  as  district  attorney //v 

lion  of  the  public  justice  in  the  mode  tempore^  and  on  appeal  it  was  held  that 

established  by  law,  and  as  will,  at  the  the  indictments  thus  signed  were  valid, 

same  time,  secure  to  individuals  all  the  Com.  ;/.  McKale,  97  Pa.  St.  397. 

privileges  guaranteed  by  the  constitu-  Abuse  of  Discretion  in  Befnsing  to  Proee- 

tion  and  laws.'*     Bennett  v.  State,  27  cute.  —  In  Com.  1;  Dawson,  3  Pa.'  Dist. 

Tex.  701.  Rep.  603,  there  was  a  rule  upon  the  dis- 

Prosecnting  Attorney  Having  Been  irictattorney  to  show  cause  why  private 
Goonsel  for  Defendant.  —  The  power  of  counsel  should  not  be  directed  to  con- 
the  court  to  appoint  a  prosecuting  at-  duct  the  prosecution.  The  application 
torney  pro  tempore  will  be  exercised  in  was  founded  upon  the  petition  of  the 
a  case  where  the  regular  prosecutor  prosecutor,  alleging  that  the  common- 
has  previously  represented  the  defend-  wealth's  oflicer  had  repeatedly,  without 
ant  as  counsel.  State  t'.  Sweeney,  93  excuse,  and  against  the  protestations  of 
Mo.  38;  State?/.  Hay.  Wright  (Ohio)  96.  the  petitioner,  continued  the  case  from 

When  Office  Is  Vacant. —  Under  a  stat-  term  to  term,  and  had  neglected  and 
ute  authorizing  the  court  to  appoint  a  refused  to  try  it,  and  threatened  to  en- 
district  attorney  pro  tempore  when  the  ler  a   nolle  prosequi.     The   proceeding 


regular  district  attorney  is  absent,  the 
court  may  also  make  such  an  appoint- 
ment when  the  office  is  vacant.  Com. 
V.  King,  8  Gray  (Mass.)  501. 


was  based  upon  the  Act  of  March  12, 
1866,  providing  that  if  any  district  at- 
torney neglects  or  refuses  to  prosecute 
any  criminal  charge  regularly  returned 


Limitation  of    the  Bnle  —  Appearanoe  to  him,  the  prosecutor  may  present  a 

Before  Jnstioe  of  the  Peace.  —  In  Sayles  petition  to  the  court  setting  forth  the 

r.  Newton,  82  Mich.  84,  where  a  circuit  character  of  the  complaint,  whereupon, 

judge  appointed  a  special  prosecuting  .if  the  court  is  of  opinion  that  it  is  a 

attorney  to  investigate  a    charge    of  proper  case,  it  may  direct  any  private 

crime  and  to  conduct  an  examination  counsel  employed   bv  such  prosecutor 

before  a  justice  of  the  peace,  the  rcgu-  to  conJuct  the  entire  prosecution.     Th^ 
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8.  By  Whom  Appointed.  —  As  above  indicated,  prosecuting 
attorneys  pra  tempore  are  generally  appointed  by  the  court ;  but 
in  a  few  jurisdictions  they  are  named  by  the  governor,'  the  prose- 
cuting attorney,*  or  the  county  authorities.^ 

8.  Kow  AppointedL  —  The  appointment  should  be  made  by  the 
court  in  session,  and  not  by  a  judge  at  chambers,*  and  the 
appointee  should  take  oath  to  perform  faithfully  the  duties  of 
the  office.* 

Entry  In  the  Baoord.  —  The  order  of  the  court  appointing  a  prose- 
cuting attorney /r(7  tempore  should  be  entered  in  the  record;* 

allegations  of  the  petition  were  denied  of  the  City  Court  of  Houston  has  no 
by  the  district  attorney,  who  said  in  his  term  of  court,  he  must  make  a  separate 
answer  to  the  rule  that  the  indictment  appointment  in  each  particular  case, 
had  been  handed  down  to  him  by  his  Harris  County  v.  Stewart,  91  Tex.  133. 
predecessor;  that  upon  inquiring  into  6.  Matter  01  Prosecuting  Aitorney,  4 
the  circumstances  he  learned  that  full  West.  L.  Month.  147,  2  Ohio  Dec.  (Re- 
restitution  had  been  made  by  the  de-  print)  602. 

fendant;  and  further  that  he  had  been  6.  Joyner     v.    State,    78    Ala.    448; 

appealed  to  by  a  large  number  of  the  Thrasher  r.   Greene  County,  87  Mo. 

defendant's    neighbors,  who,  bv  peti-  41Q. 

tion,  set  forth  that  in  their  opinion  the  When  Appointed  by  a  County  Board  the 

cause  of  justice  did  not  demand  any  fact  of  the  appointment  may  be  entered 

further  prosecution.     It  was  held  that  upon  the  record  of  the  proceedings  of 

under  the  act  above  cited   a  special  that  body.     State  v.  Walker,  30  Neb. 

prosecuting    attorney    could    be    ap-  501. 

pointed  only  where  the  district  attorney  Hade  Without  Formal  Order  of  Court.  — 

had  abused  his  discretion  as  to  press-  The  Penal  Code  of  California^  ^  1130, 

ing  the  prosecution;    and  that  in  the  provides    for    the    aj.pointment   of    a 

present  case  the  application  for  such  an  prosecuting  attorney/;^  tempore  by  the 

appointment  must  be  refused,  since  no  court;  but  notwithstanding  this  pro\  I- 

abuse  of  discretion  was  apparent.  sion  it  has  been  held  that  the  board  of 

1.  In  r^  Snell,  58  Vt.  207.  supervisors  may  employ  a  prosecutor 

Legislature  Cannot  Appoint, —  In  De/a~  pro  tempore  without  a  formal  order  of 

ware  it  has  been  held  that  the  legisla-  the  court  entered  in  the  minutes,  where 

ture  cannot  appoint  particular  mem-  the  employment  is  made  at  the  sugges- 

bers  of  the   bar  to  prosecute  certain  tion  of  the  district  attoiney  and  because 

designated  cases  in  the  place  of  the  the  latter  has  been  of  counsel  for  the 

attorney-general.      State     v.     Morris,  defendant  in  former  litigation.     Peo|.Ie 

Houst.  Cr.  Cas.  (Del.)  124.  v,  Walters,  98  Cal.  138. 

8.  People  V.  Etter,  72  Mich.  175.  In    Tennessee    it    was   probably   un- 

8.  People   V.    Walters,  98  Cal.    138;  necessary,  at   common   law,   that  the 

State  V.  Wallcer,  30  Neb.  501.  appointment  of  a  prosecuting  attorney 

The  County  Commissioners  Should  Con-  pro  tempore  should  be  entered  of  rec- 

solt  the  Bifltrict  Attorney  before  employ,  ord,  State  v,  Evans,  8  Humph.  (Tenn.l 

ing  other  counsel  to  prosecute  for  the  no;  Isham  v.  State,   i  Sneed  rTenn.) 

county,  but  a  failure  to  do  so  does  not  iii;  although  the  earlier  cases  held  to 

invalidate  their  action,  where  no  abuse  the  contrary,  and  by  ihe  usual  practice 

of  discretion  in   making  the  appoint-  it  was  so  entered,  Hite  r.  State,  9  Yerg. 

ment  appears.     Anderson  v.  Shoshone  (Tenn.)  198;  Staggs  z/.  State,  3  Humph. 

County,    (Idaho    1898)  53    Pac.   Rep.  (Tenn.)   372.     And  it   was  afterwards 

105.  provided  by  Code  1858,  §  5242,  subsec 

4.  Joyner  v.  State,  78  Ala.  A48.  8  (Code  1896,  §  7217,  subsec.  8),  that. 

By  Judge  Having  Vo  Term  or  Court.  --  after  a  verdict  on  the  merits,  a  reversal 

In     TexaSy    under    Code     Crim.    Pro.  of  judgment  could  not  be  had  on  the 

([895),  art.  38,   providing  that  in    the  ground  that  the  record  did  not  show 

absence  of  the   district  attornev,  the  the  appointment  of  the  special  prosecu- 

judge  or  justice  may  appoint  a  district  tor  who  signed  the  indictment.     Moody 

attorney  /r{7  tempore  for  the  term,  it  v.  State,  6  Cold  w.  (Tenn.)  299;  Vincent 

has  been  held  that  since  the  recorder  t/.  State,  3  Heisk.  (Tenn.)  120. 
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but  when  the  record  shows  the  fact  of  such  appointment,  the 
reasons  for  making  it  need  not  be  given  in  detail,  and  it  will  be 
presumed,  in  the  absence  of  objection,  that  the  action  of  the 
court  was  regular  and  in  accordance  with  the  law.* 

4.  Hnmbor  Appointed.  —  A  single  attorney  is  generally  appointed 
to  act  in  place  of  the  regular  prosecutor,  but  it  rests  in  the  dis- 
cretion of  the  court  to  appoint  more  than  one.* 

5.  Powers  and  Datiee.  —  A  prosecuting  attorney  pro  tempore  is 
in  general  empowered  to  perform  all  acts  which  the  regular  pros* 
ecutor  might  perform,  both  before  the  grand  jury  and  at  the  trial 
of  the  cause,'  and  indictments  signed  by  him  are  valid.** 

TU  Fxss  OF  PBOSBCirTiiro  Officbbb  —  1.  By  Whom  Audited  and 
Allowed.  —  In  some  states  the  salaries  of  district  attorneys  are 
audited  and  allowed  by  the  county  authorities,*  and  in  others 

1.  Anderson    v.   State,    5   Ark.   444;  Johnson,  41  La.  Aim.  1076;  Keithler  v, 

Wilson  V,  People,  3  Colo.  325;  State  v.  State,  10  Smed.  &  M.  (Miss.)  193;  Wil- 

Borgstrom,  69  Minn.   508;   Turner  v,  son    v.    State,    8    Yerg.   (Tenn.)    509; 

State,  89  Tenn.  547.  Doaglass  v.  Slate,  6  Yerg.  (Tenn.)  525; 

In  Turner  v.  State,  8q  Tenn.  547,  the  Moody  v.  State,  6  Coldiv.  (Tenn.)  299; 

record  merely  alleged  that  the  appoint-  Reynolds  v.  State,  11  Tex.  X2o. 

ment  was  made  on  account  of  the  sick-  Coimts  Added  to  Indiotment  hy  Proseoa- 

ness  of  the  attorney-general.     It  was  tor  Fro  Tem.  —  Where  a  bill  of  indict- 

held   that  this  was  sufficient  to  show  ment  containing  one  count  is  preferred 

compliance  with  the  section  of  the  con-  and  signed  by  the  regular  prosecutor, 

stitution  authorizing  the  employment  and  is  found  a  true  bill,  and  a  prose- 

of  a  special  prosecutor  in  cases  where  cutlng  attorney /r^  tempore  SLitcrwairds 

the  attorney-general  fails  or  refuses  to  adds    two    counts,    charging    distinct 

attend  and  prosecute,  and  that  it  would  offeirses,  without  any  signature  what- 

be  presumed  that  in  this  case  he  was  ever,  a  conviction  on  one  of  the  latter 

not  in  attendance.  counts    is  erroneous  and  will    be   re- 

8.  State  V,  Griffin,  87  Mo.  608;  State  versed.     Hite  v.  State,  9  Yerg.  (Tenn.) 

V.  Sweeney,  93  Mo.  38.  198. 

8.  State  V,  Kovolosky,  92  Iowa  498;  Motion  to  Qoasli  or  Plea  in  Abatement. 

Com.  z^.  Connecticut  River  R.  Co.,  15  — An  indictment  signed  by  a  prosecut- 

Gray  CMass.)  447;    Korth   v.  State,  46  ing  attorney  pro  tempore  is  not  subject 

Neb.  631;    Harris  v.  State,  100  Tenn.  to  a  motion  to  quash  or  to  a  plea  in 

287;  State  V.  Lackey,  35  Tex.  357.  abatement  which   does  not  deny  the 

Hot  Beftrieted  to  Cases  on  rile.  —  In  due    appointment    of    such    attorney. 

Louisiana  a  district  attorney  ^r^/^m/^r/  Choen  v.  State,  85  Ind.  209. 

is  not  restricted  in  the  performance  of  5.  See   the    statutes  of    the  several 

his  duties  to  the  prosecution  of  cases  states. 

already  on  file.     State  v,  Montgomery,  In  California  this  duty  is  performed 

41  La.  Ann.  1087.  by  the  county  auditors;  and  boards  of 

Administering  Oaths  to  Witnesses  Before  supervisors  of  the  counties  have  no  au- 

Orand  Jnry.  —  Where  a  statute  provides  thority  touching  the  salaries  of  district 

that    oaths    to    witnesses    before    the  attorneys.     People  v,  Smyth,  28  Cal. 

grand   jury  shall   be  administered  by  21. 

the  foreman  or  by  the  county  solicitor,  Form  of  Claim  Presented  for  Audit.  — 

a  county    solicitor  pro  tempore   whose  A  claim  for  fees  presented  to  the  board 

appointment  is  invalid,  because  irregu-  of  supervisors  by  a  district  attorney  for 

larly  made,  cannot  administer  oaths  to  allowance  must  be  itemized  before  it 

the  witnesses:  and  an  indictment  found  can  be  audited.     Every  item  and  detail 

on  the  testimony  of  witnesses  so  sworn  must    be    specifically    stated,    and     a 

may  be  quashed  on  motion.    Joyner  v,  charge  under  the  heading  of  incidental 

State,  78  Ala.  448.  expenses  is  too  general,  and  will  not  be 

4.  Dukes    V,    State,    11     Ind.     557;  approved.     Matter  of  Pinney,  17  Misc. 

Choen  v.  Slate,  85  Ind.  209;    State  v.  Rep.  (N.  Y.  Supreme  Ct.)  24. 
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is  triable  in  a  higher  court  and  the  other  in  a  lower  court,  the 
trial  upon  both  indictments  is  properly  conducted  as  a  single 
prosecution,  in  the  higher  court,  and  the  district  attorney  is 
entitled  to  the  fees  allowed  in  that  courti  although  they  are 
greater  than  those  allowed  in  the  lower  court.  * 

g.  Double  Fees.  —  A  United  States  district  attorney  may 
charge  a/^r  diem  for  attendance  before  a  United  States  commis- 
sioner on  the  same  day  that  he  is  allowed  one  for  attendance 
upon  the  court.* 

A.  Maximum  Amount  Fixed  by  Statute.  —  Where  the 
maximum  amount  which  a  prosecuting  attorney  may  receive  is 
fixed  by  statute,  and  it  appears  that  fees  claimed  by  him  will 
exceed  such  amount,  the  fees  which  he  has  already  received  must 
be  deducted  from  the  maximum,  and  the  balance  only  taxed  in 
his  favor.  ^ 

3.  Compensation  of  Associate  ConnseL  —  The  fees  of  assistant 
counsel  are  a  proper  charge  against  the  county,'*  and,  like  the 
fees  of  regular  prosecutors,  they  are  usually  determined  and 
allowed  by  the  trial  court  *  or  by  the  county  authorities.* 

1.  Com.  V,  Moore,  9  Lane.  L.  Rev.  the  county,  and  a  district  attorney  can- 
(Pa.)  92.  not  bind  the  county  to  pay  the  fees  of 

2.  U.  S.  V.  Erwin,  147  U.  S.  685.  additional  counsel  whom  he  has  em- 
But  a  United  States  attorney  cannot    ployed.     Tatlock  v.  Louisa  County,  46 

be  allowed  two  or  more  charges  for  at-  lowa  138.     Nor  can  the  District  Court 

tendance  before  the  same  commissioner  bind    the    county  for  such   payment, 

on  the  same  day,  although  appearing  Sealon  v,  Polk  County,  59  Iowa  6s6. 

iii  different  cases.     U*.  S.  z/.  Colman,  46  But  the  decision  of  the  board  of  super- 

U.  S.  App.  133.  visors  as  to  the  amount  to  be  allowed 

3.  Territory  v.  Cascade  County,  8  is  not  final,  and  if  it  fixes  an  unteason* 
Mont.  396.  ably  small  sum,  the  attorney  may  re- 

4.  Sneed  9.  People,  38  Mich.  248.  cover  reasonable  compensation  by  an 
6.  Certificate  of  Court  Conolosive. —  In    action   against  the  county.    Stone  r. 

New  Jersey  the  compensation  of  assist-  Marion  County,  78  Iowa  14. 
ant  counsel  is  properly  audited  and  County  Commitsiensn. — ^^In  Ohio  the 
allowed  by  the  court,  and  its  certificate  county  commissioners  are  empoweied 
of  approval  fs conclusive.  Where  such  to  allow  an  assistant  prosecuting  attot- 
certificate  has  been  given,  it  is  the  duty  ney  such  sum  as  they  deem  just,  after 
of  the  board  of  freeholders  to  pay  the  his  bill  has  been  approved  by  the 
amount  allowed  therein;  the  duty  of  court.  The  court  cannot  command 
such  board  in  this  respect  is  purely  them  to  allow  a  specific  sum,  but  if 
ministerial,  and  it  has  no  authority  to  they  refuse  to  take  any  action  in  the 
alter  the  amount  which  the  court  has  matter,  it  may  issue  a  mandamus  re- 
allowed.  Lindabury  v.  Chosen  Free-  quiring  them  to  act,  and  to  allow  and 
holders.  47  N.  J.  L.  417.  pay  such  sum  as  the  court  approves, 

Order  sntered  in  MinutOi.  —  tn   Wis-  and  to  them  seems  just  and   proper. 

coruin  the  fee«  of  associate  counsel  are  State  v,  Hocking  County,  40  Ohio  St. 

fixed  by  order  of  the  court,  certifying  331.     But   when   the  county  commis- 

what  is  a  reasonable  amount.     Such  sioners  have  cut  down  an  allowance 

order  must  be  entered  in  the  minutes,  approved  by  the  court,  and  have  fixed 

and  a  mere  recommendation  by  a  judge  a  smaller  sum,  no  appeal  lies  to  the 

of  the  court  that  a  certain   sum    be  court.     Commissioners  v.   Osborn,  46 

allowed  is  not  sufficient.     Williams  v.  Ohio  St.  271. 

Dodge  County,  95  Wis.  604.  Fees  of  Diitriet  Attorney  Pro  Ton. — 

6.  SaporrlBOrs of  tho  County. —  Xnlowa  After  presentation  of  his  claim  to  the 

the  compensation  of  assistant  counsel  board  of  supervisors,  and  the  lapse  of 

is  fixed  by  the  board  of  supervisors  of  a  reasonable  time  for  its  consideration, 
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te  Ohfliigt  of  YawM.  —  It  is  generally  provided  by  statute  that 
where  the  venue  of  a  criminal  prosecution  is  changed,  the  fees  of 
associate  counsel  shall  be  paid  by  the  county  in  which  the  indict- 
ment was  found.* 

4.  Enlbroemeiit    of  Bight   to  Compenflatlon  —  ^.    Conditions 

Precedent.  - —  When  a  statute  makes  the  right  of  a  prosecuting 
attorney  to  collect  his  fees  dependent  upon  their  allowance  by 
some  other  public  officer  designated  therein,  such  allowance  is  a 
condition  precedent  to  an  action  for  their  recovery.*     So  where 

a  district   attorney  pro   Umpon    may  by  the  court,  where  the  secretary  of  the 

bring  an  action  against  the  county  for  treasury  has  refused  to  aUowaoy  com- 

his  fees  if  the  supervisors  refuse  to  act.  pensation,  his   refusal   bein^  justified 

His  claim  cannot  be  defeated  by  a  fail-  on  the  ground  that  the  required  cerilHi- 

ure  or  refusal  of  the  board  to  make  any  cace  was  not  given  by  the  trial  court, 

record  of  its  action,  or  by  its  failure  to  U.  S.  v.  Bashaw,  153  U.  S.  436* 

act  at  all.     While  v.  Polk  County,  17  Cartifloata of  Attorney-Oeiitral.— Under 

Iowa  413.  Rev.  Siai.  U.  S.,  g  365,  a  private  attor- 

OoTornor  and  Auditor.  —  \\i  ICentucky  ney  who  has  been  appointed  by  the 

the  fees  of  assistant  counsel  employed  attoroev-general    to    assist    a    United 

by  the  attorney-general  ate  fixed   by  States  district  attorney  in  the  prosecu- 

the  governor  and  auditor,  and  no  fees  tion  of  particular  cases  cannot  recover 

can  De  paid  except  out  of  amounts  re-  compensation  in  an  action  against  the 

covered  and   paid   into   the   treasury,  government,  in  the  absence  of  a  certlfi- 

Hendrtck   v.    Posey,  (Ky.   1898)  45  S.  cats  from  the  attorney*general  that  the 

W.  Rep.  525.  services  were  actually   rendered,   and 

1.  Bevington  v.  Woodbury  County,  that   they   could   not   have   been    per. 

107     Iowa    d24;     Sands    v.     Frontier  formed  by  the  attorney-general,  or  the 

County,  42  Neb.  837;    Fuller  v.  Madi-  solicitor  general,  or  the  oflScers  of  the 

son  County,  33  ^feb.  422.  department  of  justice,  or  by  the  district 

Mast    Show   Smployment    by    Proper  attorney.     U.    S.    v,   Crosthwaice,  168 

County. —  In  Nebraska  an  attorney  who  U.  S.  375.     And  the  same  certificate  is 

claims  compensation  as  assistant  coun-  essential  in  the  case  of  a  United  States 

sel  must  show  that  he  was  duly  em-  district  attorney   who  has   performed 

ployed  by  the  county  attorney  of  the  services  in   the   Circuit  Court  of  Ap- 

county  into  which  the  prosecution  was  peals  outside  of  his  own  district,  by 

removed.     Sands  v.  Frontier  County,  request  of  the  attorney-general.     U.  S. 

42  Neb.  837.  V,  Herron,  170  U.  S.  527, 

But  the  contrary  is  true  in  Iowa,     In  But  where  such  a  certificate  has  been 

that  state  the  compensation  of  an  assist-  given  by  the  attorney-general,  it  will 

ant  attorney  is  payable  by  the  county  be   presumed   on   appeal  that   it   was 

in  which  the  indictment  is  found,  but  given  in  such  a  way  as  to  entitle  the 

it   must   be   shown   that   he  was   em-  district    attorney   to    payment.      And 

ployed    by  said  county*   and   not   by  where  there  is  a  general  finding  of  the 

the  county  into  which  the  prosecution  allowance,   although    its   form   is  not 

was  removed.    Bevington  z^.  Woodbury  shown,   the  question  of   its  regulaaty 

County,  T07  Iowa  424.  cannot  be  raised  on  appeal  if  there  is 

S.  CortiiloatO    of     the    Oonrt. —  Rev.  no    assignment    of    error   raising  the 

Stat.  U.  S.,  g  J0S5,  provides  that  dis-  question  as  to  its  sufficiency.     U.  S.  v. 

trict  attorneys  of  the    United    States  Winston,  170 *U.  S.  522. 

shall  prosecute  certain  cases  to  recover  Presentation  to  Bourd  of  Snporriion.  — 

fines  and  forfeitures  for  violation  of  the  In  Iowa  unliquidated  claims  by  county 

revenue  laws,  and  that  their  compen-  officers  must  be  presented  to  the  board 

sation  shall  be  determined  by  the  sec-  of  supervisors  of  a  county  as  a  condi* 

retary  of  the  treasury  upon  the  presen-  tion  precedent  to  actions  thereon,  but 

cation  of  a  certificate  of  the  court  to  this  does   not   apply   to  a  claim  by  a 

the  effect  that  the  cases  have  been  duly  county  attorney  for  fees  taxed  as  costs 

prosecuted.     Under  this  section  a  dis-  in  an  action  prosecuted  by  him.     Farr 

trict  attorney  cannot  maintain  an  action  v.  Seaward.  82  Iowa  22i« 

for  fees,  nor  can  such  fees  be  allowed  Setom  of  Execution  by  Sheriit  —  la 
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the  right  of  a  city  attorney  to  prosecute  an  action  depends  on 
the  fact  that  there  is  no  county  attorney  in  office,  this  latter  fact 
must  be  alleged  and  shown.* 

b.  Form  of  Proceeding  —  Quantum  Kernit.  —  Where  a  special 
district  attorney  is  appointed  by  the  attorney-general  to  aid  in 
the  preparation  and  prosecution  of  criminal  business  at  a  special 
term  of  court,  and  by  the  terms  of  his  appointment  his  compensa- 
tion is  to  be  determined  by  the  attorney-general  upon  completion 
of  the  services,  he  is  entitled  to  recover  on  a  quantum  meruit,  if 
the  successor  of  the  attorney-general  who  made  the  appointment 
refuses  to  take  any  steps  to  fix  the  amount  of  his  fee.* 

MandsmoB.  —  A  prosecuting  attorney  may  in  some  cases  proceed 
by  mandamus  to  compel  the  allowance  or  payment  of  his  fees,' 

Florida  a  prosecuting  attorney  is  not  know  the  residence  of  the  criminal 
entitled  to  payment  of  a  conviction  fee  district  attorney.  As  no  allegation  was 
by  the  state  until  the  person  convicted  made  upon  this  point,  the  plaintiff 
has  been  sentenced  and  has  failed  to  failed  to  show  a  state  of  facts  which 
pay  the  fee,  and  the  sheriff  has  made  a  entitled  him  to  appear  and  represent 
return  to  the  effect  that  he  has  no  the  state  in  the  prosecution;  and  con- 
goods  or  chattels  out  of  which  the  fee  sequently,  under  the  decision  of  the 
can  be  collected.  State  v.  Barnes,  24  Supreme  Court,  he  failed  tu  show  the 
Fla,  153.  right  to  recover  the  fees  sued  for." 

Fresentation  to  Treasury  Offioen  Un-  2.  Crosthwaite  v.  U.  S.,  30  Ct.  of  CI. 

necessary.  —  The  Act    of    Congress  of  300. 

Feb.  22, 1875,  requiring  the  accounts  of  But  in  a  case  where  the  attorney  has 
district  attorneys  and  certain  other  offi-  authority  to  determine  the  compensa- 
cers  to  be  forwarded  "  when  approved  "  tion  of  a  district  attorney,  and  the 
to  the  proper  accounting  officers  of  the  amount  to  be  allowed  is  not  fixed  by 
treasury  department,  does  not  make  law,  the  latter  cannot  recover  on  a 
presentation  to  such  officers  a  condi-  quantum  meruit  a  sum  in  excess  of 
tion  precedent  to  an  action  by  a  district  the  amount  fixed  by  the  attorney-gen- 
attorney  on  such  an  account  for  the  re-  eral.  Winston  «/.  if.  S.,  63  Fed.  Rep. 
covery  of  his  fees.  Van  Hoorebeke  v.  tqo. 
U.  S.,  46  Fed.  Rep.  456.  8.  In  Alabama  it  is  the  duty  of  the 

1.  In  Harris  County  v.  Stewart,  17  president  of  the  board  of  convict  in- 
Tex.  Civ.  App.  i,  a  city  attorney  hav-  spectors  to  request  the  auditor  to  draw  a 
ing  instituted  an  action  to  recover  com-  warrant  for  the  payment  of  fees  due  the 
pensation  for  his  services  in  carrying  prosecuting  attorney  which  have  been 
on  a  criminal  prosecution,  the  defend-  certified  by  the  clerk  of  the  court  in 
ant  demurred  on  the  ground  that  the  which  the  prosecutions  were  held;  and 
petition  did  not  state  facts  sufficient  to  if  the  president  refuses  to  act,  he  may 
constitute  a  cause  of  action.  This  de-  be  compelled  to  do  so  by  mandamus 
murrer  was  overruled  in  the  Supreme  on  the  motion  of  the  clerk.  Trapp  v. 
Court,  but  on  appeal  the  judgment  State,  117  Ala,  227. 
overruling  it  was  reversed.  The  ap-  For  Payment  of  Attorney-General's  8al- 
pellate  court  said:  "It  results  from  ary. —  In  Blair  t^.  Marye,  80  Va.  485,  it 
this  ruling,  we  think,  that  the  general  was  held  that  an  act  which  authorized 
demurrer  to  the  petition  should  have  the  withholding  of  the  attorney- 
been  sustained.  It  does  not  allege  that  general's  salary  in  the  case  of  an  in- 
there  was  no  county  attorney  in  Harris  debtedness  to  the  state  was  unconsti- 
county,  nor  does  it  allege  that  there  tutional,  and  that  mandamus  would 
was  a  resident  criminal  district  at-  issue  to  compel  payment  notwithstand- 
torney.     If  this  last   fact  would  give  ing. 

rise  to  the  inference  that  there  was  no  To  Procure  Eeimbursement  for  Ezpendi- 

couoty  attorney,  as  to  which  we  ex-  tures.  —  In  New  York  a  district  attorney 

press  no  opinion,  it  should  have  been  who  has  paid  the  sheriff's  fees  neces- 

alleged,  as  the  court  could  not  judicially  sarily  incurred  by  his  predecessor  may 
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c.  Estoppel.  —  The  fact  that  the  District  Court  has  recognized 
the  authority  of  a  district  attorney  to  prosecute  an  action  in 
behalf  of  one  of  the  counties  comprised  in  his  district  does^not 
estop  the  county,  in  an  action  brought  for  his  fees,  from  denying 
his  authority,  there  having  been  no  such  issue  between  the  par- 
ties to  the  original  suit.* 

d.  Set-off.  —  In  an  action  by  a  United  States  district 
attorney  to  recover  his  fees  in  a  certain  case,  the  government 
may  have  a  set-off  for  an  excess  over  the  legal  amount  which  he 
has  retained  as  compensation  for  his  services  in  a  prior  case.* 

by  mandamus  compel  the  supervisors        1.  Spencer  v,  Galveston  County,  56 

to  allow  the  sums  paid  in  his  account.     Tex.  384. 

People  V,  New  York,  32  N.  Y.  473.  8.  Bliss  v,  U.  S.,  37  Fed.  Rep.  191. 

25  Volume  XVII. 


n 


PROSTITUTION. 

Ste  3irtic\tsABD C/CT/OJ\r,  vol.  x,  p.  50;  DISORDERLY  CON^ 
DUCT,  vol.  7,  p.  1;  DISORDERLY  HOUSES,  vol.  7,  p.  7; 
VAGRANCY. 


PROTECTION. 

See  article  PRIVILEGE,  vol.  16,  p.  968. 


PUBLICATION. 

By  Edward  A.  Craighill,  Jr. 

I  Wheh  Sebyice  bt  Pttblicatiob  l8  AUTHOBIZSB9  29. 

1.  In  General^  20. 

2.  Constitutionality  of  Statutes,  31. 

3.  C?«  Whom,  32. 
d(.  Nonresidents,  32. 

i)  In  General,  32. 
*2)  Exercise  of  juue  Diligence,  34. 
(3)  Property  Within  the  State,  35. 
^.  Persons  Not  Found  Within  State,  36. 


^: 


Ti)  /«  General,  36. 


2)  Exercise  of  Due  Diligence,  37. 
r.   Unknown  Parties,  37. 
4.  /«  W^>^<z/  Proceedings,  39. 

d(.  Cicrj^J  Authorized  by  Statute,  39. 
^.  Proceedings  in  Personam^  39. 
r.  Proceedings  in  Rem,  40. 
i)  In  General^  40. 

'2)  ^«/Vj  Affecting  Personal  Property^  41. 
[3)  5«/Vj  Affecting  Title  to  Land,  42. 
(a)  /«  General,  42. 
(i^)  Quieting  Title,  42. 
(^)  Partition,  43. 
(df )  Foreclosure  of  Mortgages,  43, 
(4^  Attachment,  43. 
(5)  Divorce,  44. 

IL  COMPLIAHCE  WITH  STATUTE,  45. 

1.  Necessity  for  ^  45. 

2.  Appearing  of  Record^  47. 

a.  Necessity  for  Affirmative  Showing,  47. 
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b.  Effect  of  yudgment  Recital  cf  Due  Siftfiie^  48. 
{i)  On  Direct  AttCLck,  48. 
(2)  On  Collateral  Attack^  48. 

nL   HEGE88ITT  FOB  BeTUBV,  50. 

17.  The  Declaration  oe  Coxplaikt,  5 1. 

1.  When  Filed ^  51. 

2.  Amendment  After  Publication^  52. 

7.  Affidavit  fob  Public atioh,  52. 

1.  Necessity  for ^  52. 

a.  In  General^  52. 

b.  Should  Appear  of  Record^  51. 

c.  Pleading  as  Substitute  for  Affidavit^  54, 

2.  By  Whom  Made^  55. 

3.  When  Filed,  56. 

4.  Swearing  to  Affidavit ,  57. 

a.  Before  Whom,  57. 

b.  When  Sworn  to,  58. 

5.  Compliance  with  Statute,  58. 

6.  Stating  Probative  Facts,  59. 

7.  Averments  on  Information  and  Beli^,  60. 

8.  Alleging  Inability  to  Make  Personal  Service^  62. 

a.  In  General,  62. 

b.  Facts  Showing  Due  Diligence^  63. 

9.  Alleging  Nonresidtnce,  67. 

a.  In  General,  67. 

^.  Necessity  for  Showing  Due  Diligence,  68. 

c.  Nonresidence  as  Evidence  of  Due  Diligence^  71. 

d.  Property  Within  the  State,  72. 

10.  Alleging  Place  of  Residence,  72. 

11.  Stating  Cause  of  Action^  73. 

a.  In  General,  73. 

b.  Facts  Showing  Cause  of  Action^  74. 

c.  Nature  of  Action,  74. 

d.  Pleading  in  Aid  of  Affidavit,  76. 

12.  In  Suits  Against  Unknown  Parties,  7y, 

13.  How  Defects  Taken  Advantage  of^yS, 

a.  Direct  Attack,  78. 

b.  Collateral  Attack^  7& 

14.  Amendments,  79. 

VL  The  Omeb,  79. 

1.  In  General,  79. 

2.  By  Whom  Made,  8r. 

3.  Form  and  Sufficiency,  81. 

A  /«  General,  81. 

^.  Stating  Names  of  Parties,  84. 

^.  Stating  Nature  of  Cause,  84. 

</.  Directing  Time  of  Appearance,  85. 

^.  Designating  Newspaper,  85. 

/.  Directing  Mailing  of  Copies,  85. 

^.  Where  Alternative  Methods  of  Service  Allowed,  87. 
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YU  Thb  Votioe,  88. 

1.  In  General^  ^Z, 

2.  Formal  Defects^  89. 

3.  Names  of  Parties  to  Be  Served^  9a 

a.  Should  Be  Correctly  Stated^  90. 

b.  Immaterial  Variances^  91. 

4.  Stating  Cause  and  Nature  of  Action^  92. 

5.  Description  of  Property^  94. 

Yin.  TUCE  07  PUBLICATIOK,  94. 

1.  Compliance  with  Statute^  94. 

2.  Publication  for  Less  than  Required  Time^  94. 

3.  Publication  for  More  than  Required  Time^  95. 

4.  When  Service  Complete^  95. 

a.  Expiration  of  Prescribed  Period^  95. 

b.  What  Constitutes  Period  of  Publication^  95. 

c.  Method  of  Computing  Time^  97. 

5.  Publication  for  Certain  Number  of  Weeks^  98. 

6.  Publication  for  Certain  Number  of  Days ^  98. 

7.  Time  to  Answer^  99. 

IX.  The  Papeb,  99. 

1.  In  General^  99. 

2.  What  Constitutes  a  ^^  Newspaper^**  ioi« 

3.  Sunday  Papers,  102. 

4.  Language  of  Publication^  102. 

X.  HAnnra  Copdbs,  102. 

1.  Necessity  for^  102. 

2.  Mailing  " Forthwith**  104. 

3.  Mailing  to  Wf  ong  Address^  104. 

4.  Proof  of  Mailings  105. 

tf.  Necessity  for ^  105. 

3.  ZT^^f  Made,  105. 

r.  Contents  of  Affidavit^  106. 

XL  Posinro,  106. 

XTT.   PS007  07  PUBLICATIOK,  I07. 

1.  In  General^  107. 

2.  How  Made,  107. 

3.  Affidavit  or  Certificate  of  Publication,  108. 
a.  By  Whom  Made,  108. 

i)  Person  Designated  by  Statute,  io8, 

2)  Showing  Authority  to  Make,  no, 
^.  Form  and  Sufficiency,  1 1 1. 

i)  In  General f  iii. 
'2)  Statements  as  to  Time  of  Publicatiom^  xx% 

3)  Statements  as  to  Newspaper^  1 14. 

4.  Appearing  of  Record,  115. 

5.  Amendment  of  Proof  ,  115. 

XTTT,   JUDGMSKT,  116. 

1.  ///  Personam,  116. 

2.  /«  -^^/«,  119. 
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3.  Attacking  Judgment^  120. 

a.  Collateral  Attack^  1 20. 

^.  Direct  Attack^  121. 

^.    ^F^^  il/'d[)'  -^^iV^  Objection^  122. 

4.  Opening  DefaultSy  122. 

ZIV.  Effect  of  Yolifvtabt  Appeasavce,  123. 
XY.  Effect  of  Delay  nr  Maxivo  Publication,  124. 
XVL  Effect  of  Death  PEVBnra  Publicatiov,  125. 
XYU  PSB80EAL  Sesyics  Oiftsibe  State,  125. 

1.  When  Authorized^  125. 

2.  Effect  of  ^  126. 

CROSS-REFERENCES. 

As  to  other  matters  relating  to  Process  and  the  Sennce  thereof^  see  the 

articles  SERVICE  OF  PROCESS;   SUMMONS  AND 

PROCESS, 
Service    by    Publication    in     Divorce     Suits^    see    the     article 

DIVORCE,  vol.  7,  p.  107. 
Service  by   Publication   in    Condemnation   Proceedings,    see    the 

article  EMINENT  DOMAIN,  vol.  7,  p.  494- 
Service  by  Publication  in  Insolvency,  see  the  article  INSOLV* 

ENCY,  vol.  II,  p.  24. 
Service  by  Publication  in  Proceedings  to  Enforce  Mechanics*  Liens^ 

see  the  article  MECHANICS'  LIENS,  vol.  13,  p.  947. 
Service  by  Publication  on  Nonresident  Infants^  see  the  article 

INFANTS,  vol.  10,  p.  609. 
Service  by  Publication  of  Appellate   Process,    see   the   article 

APPEALS,  vol.  2,  p.  225. 
Publication  of  Notices  of  Foreclosure   Sales,   see    the    article 

FORECLOSURE  OF  MORTGAGES,  vol.  9,  pp.  167,  502. 
Publication  of  Notices  of  Judicial  Sales,  see  the  article  JIIDI- 

CIAL  SALES,  vol.  12,  p.  30. 
Publication  of  Notices  of  Local  Improt^ements,  see   the  article 

LOCAL  IMPROVEMENTS,  vol.  13,  p.  302. 
Publication  of  Notices  of  Taking  Depositions,  see  the  article 

DEPOSITIONS,  vol.  6,  p.  516. 
Publication  of  Wills,  see  the  article  WILLS, 
Publication  of  Libels,  see  the  article  LIBEL  AND  SLANDER, 

vol.  13,  p.  26. 
Obscene  Publications,  see  the  article  OBSCENE  LANGUAGE 

AND  PUBLICATIONS,  vol.  14,  p.  1151. 
When   Default  authorized  on   Sennce  by  Publication,  see   the 

article  DEFAULTS,  vol.  6,  p.  30. 

I  WHEH  SEBYICE  by  PUBLICATIOK  l8  AlFTHOEIZEB  —  1.  In  Oen- 
oral  —  Service  of  process  by  publication  is  a  method  provided  by 
statute  in  most  of  the  states  for  bringing  in  parties  upon  whom 
personal  service  cannot  be  had  after  the  exercise  of  due  dili* 
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gence.*  This  inethod  of  serving  process  can  be  resorted  to  only 
in  the  cases  where  it  is  expressly  authorized  by  statute,*  and  a 
strict  compliance  with  the  statute  is  required.' 

Warning  Order.  —  In  Kentucky  warning  orders  have  been  substi- 
tuted for  service  by  pubh'cation."* 

1.  Bronson  v.  Keokuk,  2  Dill.  (U.  S.)  cation,  the    party  summoned    is  pre- 

498.  sumed  to  have  teen  the  notice,  and  he 

As  to  the  Heoeisity  for  Showing  Due  is  estopped  to  deny  it.     Jones  i/.  Kohler, 

Diligence  10  make  personal  service,  see  137     Ind.     528.       Compare    Clarke    v. 

infra ^  I.  3.  tf.  (2)  and  I.  3.  b.  (2)  Exer-  Strong,  13  Ark.  491. 

cise  of  Due  Diligence;    V.    8.   b.  Facts  Jnstioe't  Oonrt.  —  In  some  states  pub- 

Showing  Due  Diligence;  V.  9.  b,  Neces-  lication  may  be  had  in  suits  in  a  jus- 

sity  for  Showing  Due  Diligence,          ^  tice's  court  under  the  same  rules  and 

Hot    Encouraged.  —  In    Lot   Two    v.  restrictions  that  apply   in   the  higher 

S wetland,  4  Greene  (Iowa)    465,    the  courts.      Davis  v.  Robinson,   70  Tex. 

court  said:  "  It  is  the  obvious  policy  394;    Hambel   v.  Davis,  89  Tex.  256; 

of  the  law  to  secure  actual  service  of  Roy  v.  Whitford,  q  Nev.  370;   Seaver 

notice  upon  a  party  against  whom  judi-  v.  Fitzgerald,  23  Cal.  85. 

cial  proceedings  have  been  commenced,  The  tfnperior  Goort  of  the  Oity  of  San 

and  unless  a  court  is  satisfied  that  every  Francisco  can  obtain  jurisdiction  of  the 

reasonable  effort  has  been  exhausted  to  person  of  a  defendant  by  publication, 

secure  actual   service,    the    uncertain  McCauIey  v,  Fullon,  44  Cal.  355. 

method  of  giving  notice  by  publication  8.  See  infra^  I.  4.  In  What  Proceed- 

should  not  be  resorted  to."  »",f-f. 

Snbstitnte  for  Personal  Servioe.  —  Pub-  Not  Known  to  Common  Law.  —  I  n  Hart- 

lication  being  intended  as  a' substitute  zeli  v.  Vigen,  6  N.  Dak.  117,  the  court 

for  personal  service,  after  due  proof  of  said:    "Service    of    publication   is   of 

publication  is  made  both  parties,  so  far  comparatively  recent   origin,     it    was 

as  relates  to  the  question  of  appearance  not  known  at  common  law.     There  an 

and  pleading,  stand  in  the  same  posi-  absent  defendant  was  compelled  to  ap- 

tion  they  would  have  occupied  on  a  pear  by  means  of  the  writ  of  distringas, 

return  of  summons  personally  served,  requiring  the  sheiiff  to  seiie  a  certain 

Thompson  v,  Thomas,   11  Mich.  274;  amount  of  his  properly,  and  this  was 

Wells  V.  Walsh,  25  Mich.  344;  Millar  repeated  again  and  again,  even  to  the 

V.   Babcock,  29    Mich.    526.     See  also  extent  of  outlawry,  if  necessary.     In 

King  f/.  Harrington.  14  Mich.  532.  England,  in  183a,  by  statute,  service 

VaJid  Only  Within  Jurisdiction.  —  Serv-  by  publication  was  authorized  in  cer- 

ice  by  publication  is  valid  within  the  tain  cases  in  chancery.     See  i  Daniell 

jurisdiction  by  whose  laws  it  is  author-  Ch.  Pr.,  p.  449  et  si-q.** 

ized,   but  is  of  no  validity  beyond  it.  3.  See    infra,    II.     Compliance    with 

Phelps  V,  Baker,  41  How.  Pr.  (N.  Y.  Statute, 

Supreme   Ct.)   237.     See   injra,   XIII.  4.  Brownfield  v.  Dyer,  7  Bush  (Ky.) 

Judgment,  507;  Stump  v,  Beatty,  8  Dana  (Ky.)  14. 

Only    Against    Defendants    Named.  —  Constructive  Notice.  —  The  Kentucky 

Service  by  publication  can  be  had  only  warning  order  is  constructive  notice  of 

against  persons  who  have  been  made  the  pendency  of  the   suit.     Chiles  v. 

defendants,  and  service  by  publication  Boon,  3  B.  Mon.  (Ky.)  82:  Taylor  v. 

against  a   person   no!    named   in   the  Gibbs,  3  B.  Mon.  (Ky.)  316.     See  also 

bill  and   complaint  as  a  defendant  is  Hoffman  v.  Brungs,  83  Ky.  400. 

a  nullity.     Hansen   v.   KHcka,  78    111.  Hot  a  Process.  —  A  warning  order  is 

App.  177.  in  the  nature  of  a  rule,  and  is  not  a 

When   Action    Deemed  Commenoed. —  process  within  the  meaning  of  the  Code 

Under    Ind.    Rev.   Stat.    1881,   §   314,  of  Practice,  or  of  that  section  of  the 

where  a  defendant  is   summoned   by  Constitution  which   provides  that   the 

publication,  the  action  is  not  deemed  style  of  all  process  shall  be  *'  the  Com- 

commenced  as  to  him  until  the  time  of  monwealth  of  Kentucky.'*      Northern 

the  first  publication.     Wood  v.  Bissell,  Bank  v.  Hunt,  q3  Ky.  67. 

108  Ind.  229.  Order  Made  Before  Passage  of  Act.  —  By 

Party  Presumed  to Haye Seen  Votioe. —  the  Ky.  Act  of  Feb.  2,  1837,  a  warn- 
Where  there  is  a  due  service  by  publi-  ing  order  and  traverse  were  substituted 
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2.  Omititutionality  of  Statntos.  —  It  is  well  settled  that  a  state 
may  prescribe  the  method  of  bringing  parties  into  court,  and  a 

statute  providing  for  service  of  process  by  publication,  where  no 
personal  service  can  be  had,  Ccinnot  be  attacked  upon  constitu- 
tional grounds.^ 

for  pabUcatioQ  of  notice  «gain9l  a  non-  beard  in  hia  defense;  yet  the  method 

resident  defeodsint.    It  was  held  that  by  which  a  defeodaot  shall  be  notified 

where  an  order  of  publication  was  made  of  a  suit  instituted  against  him,  so  that 

jusl  before  the  passage  of  the  act,  and  the    court    may    acquire    jurisdiction 

was  stiil  in  course  of  publication  when  over  him  —  whether  the  notice  shall  be 

the  act  went  into  effect,  it  was  unavaiU  actual  or  constructive  —  is  a  subject 

tag,  since  the  act  provided  that  after  over  which  the  law-making  power  of 

the  date  of  its  passage  no  such  order  each  government  has  supreme  control. 

should  be  made  or  published.     Stump  Hess  v.  Cole,  23  N.  J.  L.  116;  Moulin 

V.  Beatty,  8  Dana  (Ky.)  14.  v.  Trenton  Mut.  L.,  etc.,  Ins.  Co.,  24 

1.   Arkansas. -^ikcCx^^Lty   v.    State,  N.  J.  L.  322.     In  the  language  of  Chief 

27  Ark.  425;  Duke  w.  State,  56  Ark.  Justice  Beasley,  *  Every  independent 
485;  McLaughlin  v.  McCrory,  55  Ark.  government  Is  at  liberty  to  prescribe 
442.  its  own  methods  of  judicial  process, 

California,  —  Eitel  n.  Foote,  59  Cal.  and    declare   by    what   means   parties 

4^9.     And  see  Perkins  V.  Wakeham,  86  shall  be  brought  before  its  tribunals.' 

Cal.  $80.  Mackay  v.  Gordon,  34  N.  J.  L.   286. 

Iowa,  —  Mason    v.     Messenger,     17  A  decree  pronounced  against  an  absent 

Iowa  961;  Taylor  v.  Orraaby,  66  Iowa  defendant,  who  hast>een  notified  of  the 

109.  suit  in  the  manner  prescribed  by  the 

Kansas.  ^-Dillon  v.  Heller,  59  Kan.  statute.  Is  in  all  respects  just  as  valid 

599.  and  effectual  for  all  local  purposes  as 

Af/M/i/'iPto.  *^  Shepherd  v.   Ware,  46  a  decree  made  against  a  defendant  who 

Minn.  174.  hat   been   brought  into  court  by  per- 

Mississippi. — Griffith   v.   Vertner,    5  sonal  service  of  process.*' 

How.  (Miss.)  736;  Ridley  v.  Ridley,  24  Ck»ntroTeniM  Btspeoting Keal  Eitate.  — 

Miss.  648.  It  is  within  the  authority  of  a  state  to 

Afrij-Mfn'.  —  Irvine  v.  Leyh,  124  Mo.  confer  upon  Its  courts  jurisdiction  to 

361.  adjudicate  the  titles  and   liens   upon 

Ntw  Jtrsey.  <—  Mutual  L.  Ins.  Co.  v.  real  estate  situated  within  Its  limits  as 

Pinner,  43  N.  J.  Eq.  52.  against   nonresidents    summoned    by 

P^ew    K<»ri.— Coffin   v,    Lesster^    36  publication  only.     Ormsby  v.  Ottman, 

Hun  (N.  Y.)  347.  85  Fed.  Rep.  492;  McLaughlin  v.  Mc- 

North      CaroHna.  •^  Bernhardt     v.  Crory,  55  Ark.  442;  Shepherd  v.  Ware, 

Brown,  118  N.  Car.  700.  46  Minn.  174.     See  infra ^   I.  4.  c.  (3) 

Rhode  Island,  —  Angell  v,  Angell,  14  Suits  Affecting  Title  to  Land, 

R.  I.  541.  VoreeiMiire.  —  A  statute  providing  for 

United  States,  — Ormsby  v,  Ottman,  service  by  publication  in  a  foreclosure 

85  Fed.   Rep.  492:  Morris  v.  Graham,  suit  against  a  nonresident  defendant  is 

51  Fed.  Rep.  53;  Palmer  v.  McCormick,  constitutional.     Palmer  w.  McCormick, 

28  Fed.  Rep.  541.  28  Fed.  Rep.  541;  McCreary  v.  State, 
For  a  full  discussion  of  this  question  27  Ark.  425:    Duke  v.  State,  56  Ark. 

from  the  constitutional  standpoint,  see  485.     See  infra^   I.  4.   c.  (3)  (</)  Fore- 

Am.  and    Eng.    Encyc.   of   Law,    title  closure  of  Mortgages. 

Service  of  Process.  Quieting  Title, —  An  act  authorizing 

As  to  what  kind  of  judgment  can  be  publication  in  suits  to  quiet  title  is  not 

rendered  on  service  by  publication,  see  unconstitutional.     Morris  v,  Graham, 

infra,  XIII.  Judgment,  51  Fed.  Rep.  53;  Taylor  v,  Ormsby,  66 

In  Mutual  L.  Ins.  Co.  v.  Pinner,  43  Iowa   109.     See   infra^   I.  4.  c,  (3)  {b) 

N.  J.  Eq.  52,  the  court  said:  **  While  it  Quieting  Title. 

i%  a  fundamental  principle  of  every  Partition.  —  An  act  providing  for  serv> 
civilized  code  of  laws  that  no  person  ice  by  publication  in  actions  for  parti- 
shall  be  deprived  of  his  rights,  either  tion  is  not  unconstitutional.  Mason  v, 
of  person  or  property,  by  judicial  sen-  Messenger,  17  Iowa  261.  See  infra^  I. 
tence,  without  an  opportunity  of  being  4.  e.  (3)  (c)  Partition. 
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and  lunatics.^ 

P«n<m8  TaaporazUy  Abient  from  th«  Stote  in  the  pursuit  of  their  voca- 
tions are  held  not  to  be  nonresidents  within  the  purview  of  the 
statute,* 

The  Oeoasional  Temporaiy  Freeeneo  of  a  nonresident  within  the  State 
will  not  defeat  the  right  to  serve  him  by  publication.' 

(2)  Exercise  of  Due  Diligence.  —  The  Taot  of  Vonreiiaenee  must  be 
satisfactorily  established  before  publication  can  be  authorized.* 
But  that  fact  of  itself  is  not  usually  sufficient  to  justify  the  order; 
it  must  appear  that  personal  service  cannot  be  made  within  the 
state  after  the  exercise  of  due  diligence.* 

jTidgment  Final  and  Ck>nolniiTe. —  Konretident  Infkat  Temporarily  In 
Where,  in  a  case  wherein  service  by  fltato.  —  Where  nonresident  infant  de- 
publication  is  allowed,  a  nonresident  fendants  were  served  by  publication,  it 
minor  is  so  served,  and  a  guardian  <id  was  held  that  the  fact  that  one  of  them. 
Hum  is  appointed  and  answers  for  him,  who  had  appeared,  had  a  guardian  ad 
the  judgment  as  to  such  nonresident  litem  appointed,  and  defended  the  ac- 
minor  is  final  and  conclusive.  Wil-  tion,  was  at  the  time  of  the  service 
liams  V.  Wescott,  77  Iowa  332.  temporarily  within  the   state,  did  not 

The  Place  of  Sesidenoe  of  a  mother  invalidate  such  service.     Syracuse  Sav. 

having  the  care,  custody,  and  control  Bank  v.  Burton,  6  Civ.  Pro.   Rep.  (N. 

of  an   infant  defendant,  must  be  re-  Y.  Supreme  Ct.)  216. 

garded  as  that  of  the  infant  in  deter-  4.  Hartley  v,   Boynton,    5   McCrary 

mining  the  right  to  serve  such  defend-  (U.  S.)  453.     But  see  Sweeley  v.  Van 

ant    by    publication.      Syracuse    Sav.  Steenburg,  69  Iowa  696. 

Bank  v.  Burton,  6  Civ.  Pro.  Rep.  (N.  As  to  the  Affidavit  of  Konreiidenoe,  see 

Y.  Supreme  Ct.)  216.  infra,  V.  9.  Alleging  Nonresidence. 

Bervioe  on  Mother.  —  Nonresident  in-  Betident  Sommoned  as  Konreddent.  — 

fant  defendants,  whose  father  is  dead,  Where,  in  a  tax  suit,  a  resident  defend- 

and   whose   mother  is  a  nonresident,  ant  is  summoned  by  publication  upon 

may  be  made  parties  to  a  bill  by  publi-  the  erroneous  assumption  that  he  is  a 

cation  and  sending  a  copy  of  the  order  nonresident,  the  judgment  may  be  set 

to  their  mother,  with  whom  they  live,  aside  upon  a  petition  or  motion  in  the 

at  her  known  place  of  residence;  but  nature  of  a  writ  of  error  coram  noHs^ 

sending  a  copy  of  the  order  to  Elizabeth  the  error  being  one  of  fact  not  appar- 

Lewis,    "  as    the   mother  of   said   in-  ent  upon  the  record.     State  v.  Honne, 

fants,"  when  their  mother's  name  is  63  Mo.  App.  i. 

shown  by  the  record  to  be  Mary  A.  Koed  Kot  Be  Alleged  In  BiU.  —  Where 
Lewis,  is  not  a  compliance  with  the  a  nonresident  defendant  was  sum- 
rule.     Clark  V.  Gilmer,  28  Ala.  265.  moned  by  publication   under  the  Ohio 

1.  Sturges  V,  Longworth,  i  Ohio  St.  chancery  act  of  1810  and  the  supple- 
544>  mentary  act  of  1812,  it  was  not  neces- 

2.  McKim  v,  Odom,  3  Bland  (Md.)  sary  to  charge  in  the  bill  that  the 
407.  See  also  Ottman  v,  Daly,  17  Civ.  defendant  was  a  nonresident.  The 
Pro.  Rep.  (N.  Y.  City  Ct.)  62.  court  having    ordered    publication    it 

But  in  Texas  a  resident  temporarily  must  be  presumed  that  the  fact  of  non- 
absent  from   the  state  may   be  sum-  residence  was  previously  established, 
moned  by  publication.     Fernandez  v.  Newnam  v.  Cincinnati,  18  Ohio  323. 
Casey,  77  Tex.  452.  6.  Wortman   v,   Wortman,    17   Abb. 

Person  Betiding  Abroad  in  Official  Oa-  Pr.  (N.  Y.  Supreme   Ct.)  66;    Peck  v, 

pacity.  —  A  person  temporarily  residing  Cook.  41  Barb.  (N.  Y.)   549;    Lot  Two 

abroad  in  an  official  capacity  under  the  v.  Sweiland,  4  Greene  (Iowa)  465. 

United  States  government,  is  a  non-  As  to  alleging  due  diligence  to  make 

resident  of  the  state  within  the  mean-  personal  service  within   the  state,  see 

ing  of  a  statute  allowing  publication  tnfra^   V.  9,  b.  Necessity  for   Showing 

against    nonresidents.      Collinson     v.  Due  Diligence. 

Teal,  4  Sawy.  (U.  S.)  241.  In  Bew  York  to  obtain  an  order  for 

8.  Palmer    v.   McCormick,   30  Fed.  publication  against  a  nonresident  three 

Rep.  8a.  facts  must  be  made  to  appear  to  the 
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(3)  Property  Within  the  State.  —  As  will  be  seen  hereafter,  a 
court  can  acquire  no  jurisdiction  to  render  a  personal  judgment 
against  a  nonresident  defendant  summoned  by  publication  only 
and  making  no  appearance.*  Therefore,  in  order  for  the  court 
to  acquire  jurisdiction  by  publication  of  summons  to  a  non- 
resident it  must  appear  that  he  has  property  within  the  state 
which  can  be  brought  under  the  control  of  the  court.*    And  in 

court  or  judge  granting  the  same:  Code  of  Proc.,  §  135,  allowing  a  non- 
ist.  That  the  defendant  cannot,  after  resident  to  be  summoned  by  publica- 
due  diligence,  be  found  within  the  tion  where  he  had  property  in  the 
state;  3d,  That  a  cause  of  action  exists  state,  did  not  apply  to  a  case  where 
against  such  defendant,  or  that  he  is  a  the  property  was  only  brought  tempo- 
proper  party  to  an  action  relating  to  ran'ly  within  the  state  with  the  design 
real  property  in  the  state;  3d,  That  the  of  removing  it  forthwith,  and  where 
defendant  is  not  a  resident  of  the  state,  there  was  no  agent  or  factor  in  charge 
Bixby  V.  Smith,  3  Hun  (N.  Y.)  60.  of  such  property,  through  whom  notice 
Compare  Barnard  v,  Heydrick,  49  Barb,  of  the  proceedings  could  reach  the 
(N.  Y.)  62.  owner.     Haight  v,  Husted,  4  Abb.  Pr. 

Order  Not    Sustained  by  Subsequent  (N.  Y.  Supreme  Ct.)  348. 

Proof.  —  Where,   at    the   time  of  the  Bervioe  upon  Resident  Codefendant. -^ 

order,   there  was  not  sufficient   proof  The  fact  that  one  defendant,  severally 

that  personal  service  could  not  be  made  liable  for  the  demand,  is  duly  served 

within  the  state,  such  order  cannot  be  with  process,  will  not  give  jurisdiction 

sustained  subsequently  by  proof  that  over  a  nonresident  codefendant  sum- 

the  defendant  was  not  in  fact  within  moned  by  publication  only,  who  has 

the  state.     Wortman  v.  Wortman,  17  no  property  within  the  jurisdiction  of 

Abb.  Pr.  (N.  Y.  Supreme  Ct.)  66.  the  court.    Farmers*,  etc.,  Bank  v,  Car- 

In  nUnois  where  it  appears  to  have  ter,  88  Tenn.  279. 

been  found  in  the  decree  that  a  sum-  Oarniahee.  —  Before  service    can    be 

mons  was  returned  "  not  found,"  it  is  had  on  a  nonresident  of  the  state  by 

sufficient  to  establish  the  jurisdiction  publication  where  one  is  served  with 

of  the  court  over  a  nonresident,  if  the  attachment  and  garnishee  process,  it 

notice  was  published  in  conformity  to  must  appear  that  the  party  garnished 

the  statute.     Campbell  7/.  McCahan,  41  has  property  of  the  defendant  in  his 

III.  45.  control  or  is  indebted  to  him.     Searing 

1.  See  tif/rtf,  "^W.  Judgment,  v,  Benton,  41  Kan.  758. 

8.  Repine  v.  McPherson,  2  Kan.  340;  Aotion  on  Judgment.  —  Under  N.  Y. 

Hoyt  V,  Thorn,  7  N.  J;  Eq.  9;  Fiske  v.  Code  of  Proc,  §  135,  allowing  publica- 

Anderson,  12  Abb.  Pr.  (N.  Y.  Supreme  tion  against  a  nonresident  only  in  case 

Ct.)  8;  Williams  V.  Welton,  28  Ohio  St.  he   had   property  within  the  state,  it 

451;  National  Bank  2^.  Lake  Shore,  etc.,  was  held  that  in  an  action  on  a  judg- 

R.  Co.,  21  Ohio  St.  221;    Willamette  ment  recovered  against  a  nonresident 

Real  Estate  Co.  v,  Hendrix,  28  Oregon  upon   service   by   publication  only,  it 

485;  Farmers',  etc..  Bank  v.  Carter,  88  was  competent   for  the  defendant   to 

Tenn.  279;  Skinner  v.  McDaniel,  4  Vt.  •  how  that  he  had  no  property  within 

418;    Likens  v,   McCormick,   39  Wis.  the   stale  at  the   time  the  order  was 

313.     But  see  Bryan  v.  Wilkinson,  15  made.     Fiske  v,  Anderson,  12  Abb.  Pr. 

Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.)  74.  (N.  Y.  Supreme  Ct.)  8. 

As    to    what    constitutes    property  Fraud.  —  Where  the  property  sought 

within  the  state  so  as  to  justify  publi-  to  be  reached  is  within  the  jurisdiction 

cation,  see  infra,  T.  4.  r.  Proceedings  in  of  the  court,  the  question  of  fraud  may 

Hem.  be   brought  upon  constructive   notice 

In   Kierttt    v.   Von    Biela,    i    N.   Y.  given  to  the   nonresident    defendant. 

City  Ct.  243,  it  was  held  that  an  order  Quarl  v.  Abbett,  T02  Ind.  233. 

of  publication  granted  where  no  specific  "Subject    of  Aotion"    Kot    Same   ai 

property  was  sought  to  be  reached,  but  "  Cause  of  Aotion."  —  Under  a  statute 

a    purely     personal     judgment     was  making  it  a  condition  precedent  to  an 

Bought,  should  be  set  aside  on  motion,  order  of  publication  that  the  fact  shall 

Pmpert^  Temporarily  In  fttate.  —  N.  Y.  be  established  that  the  court  has  juris- 
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some  states  such  fact  is  required  to  be  shown  by  affidavit.* 

b.  Persons  Not  Found  Within  State  — (i)  In  General.  — 
The  statutes  providing  for  service  of  process  by  publication 
usually  contain  provisions  authorizing  such  service  upon  resident 
defendants  who  cannot  be  found  within  the  state.*  Thus,  pub- 
lication is  generally  permitted  where  the  residence  of  the  defend- 
ant is  within  the  state  but  cannot  be  ascertained  ;  '  or  where  he 
has  departed  from  the  state  with  intent  to  avoid  service  ;  *  or  has 

diction  of  the  *'  subject  of  the  action/'  of  the  N.  Car.  Code)  so  as  to  authorize 

it  was  held  that  the  words  *'  subject  of  an  attachment  of  defendant's  property 

the  action'*   were   not  identical   with  in  such  case,  and  hence,  no  attachment 

**  cause  of  action."     Thus,  it  was  held  being  authorized  bylaw,  the  attempted 

that  a  sale  of  real  estate  belonging  to  service  of  a  domestic  corporation  by 

the  nonresident  defendant,  summoned  publication  of  summons  and  warrant 

by  publication  only  where  there  had  in  attachment  proceedings  was  insuffi- 

been  no  attachment  made,  gave  no  title  cient  for  any  purpose.     Bernhardt  v, 

to  the  purchaser.     McKinney  v.  Col-  Brown,  ii8  N.  Car.  700. 

lins,  88  N.  Y.  216.  8.  Thompson   v.   Carroll,  36  N.    H. 

1.  See     infra^    V.    9.     d.     Property  21;    Hatfield  v,  Malcolm,  71   Hun  (N. 
Within  the  State.  Y.)  51,  23  Civ.  Pro.  Rep.  (N.  Y.)  197; 

2.  See   the   statutes  of   the    several  Close  v.  Van  Husen,  6  How.  Pr.  (N.  Y. 
states.  Supreme  Ct.)  '157.     See  also   Foot  v. 

Betident  Temporarily  Absent  from  State    Harris,  2  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 

—  In  Texas  a  resident  citizen  who  is    454. 

temporarily  absent  from  the  state  may  4.  Meyer    v.    Hibler,    52    Neb.   823; 

properly  be  summoned  by  publication,  Lyon  t/.  Comstock,  9  Iowa  306. 

and  a  judgment  rendered  thereon  is  Pretended  BemoTal  to  Another  State. — 

valid.     Fernandez   v.   Casey,  77   Tex.  Where  the  acknotvledged  residence  of 

452.     See   also    Collinson    v.   Teal,    4  a  party  was  in  the  state  of  Alabama 

Sawy.  (U.  S.)  241.     But  in  other  states  and  the  principal  part  of  his  property 

the  doctrine  is  otherwise.     McKim  v.  was   there,  it   was   held  that  his  pre- 

Odom,  3  Bland  (Md.)407;    Ottman  v,  tended  removal  to  another  state  with 

Daly,   17  Civ.   Pro.   Rep.  (N.  Y.  City  the   fraudulent  intent  of  evading  the 

Ct.)  62.  jurisdiction    of     the    chancery    court, 

Defendant  "  Out  of  the  Ck>mmonwealth."  would  not  oust  that  court  of  jurisdic- 

—  Under  a  statute  allowing  publication  tion  of  a  bill  filed  against  him  by  a 
upon  proof  that  the  defendant  is  **  out  nonresident  complainant,  but  that  it 
of  the  commonwealth,"  proof  that  the  might  proceed  to. make  him  a  party  by 
defendants  are  not  *'  inhabitants  '*  of  publication.  Glover  v.  Glover,  18  Ala. 
the  commonwealth  is  sufficient  to  jus-  367. 

tify  an  order  of  publication.     Fosters/.  Departore    After  BefeotiTe    Serrioe. — 

Givens,  67  Fed.  Rep.  684.  Under  the  Kansas  Code,  §  72,  allowing 

"  Due  Frooeas  of  Law."  —  Where  it  ap-  publication    where   the  aefendant  has 

pears   that  a  resident  defendant  has  departed  from  the  slate  to  avoid  serv- 

gone  out  of  or  is  concealed  within  the  ice  of  summons,  publication  may  be 

state,  so   that  the  process  cannot  be  had  in  a  case  where,  after  a  defective 

served,  a  judgment  rendered  against  service,  the  defendant,  to  avoid  further 

him  upon  notice  by  publication  is/ri'mtf  service,  departs  from   the  state.     Cole 

facie  valid  in  a  collateral  proceeding,  v,  Hoeburg,  36  Kan.  263. 

Such  service  satisfies  the  constitutional  Betnm  to  State  Before  Ck>mpletion  of 

requirement  of  *'  due  process  of  law.'*  Pnblioation. —  Where,  in  attachment,  a 

Bickerdike  v.  Allen,  157  111.  95.  defendant  who  has  departed  from  the 

Korth  Carolina  —  Bomestio  Corporation,  state  with  intent  to  defraud  creditors  is 

—  The  N.  Car.  Act  of  1889,  c.  108,  au-  summoned  by  publication,  his  return 
thorizing  service  of  summons  by  pub-  to  the  state  before  the  completion  oi 
lication  against  a  domestic  corporation  the  publication  will  not  render  a  per- 
whose  officers  cannot,  after  due  dili-  sonal  service  upon  him  necessary  or 
gence,  be  found  in  the  state,  omitted  to  defeat  the  plaintiff's  right  to  have 
amend  the  attachment  law  (section  349  judgment  by  default  upon  his  failing 
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concealed  himself  therein  with  like  intent.* 

(2)  Exercise  of  Due  Diligence.  —  Constructive  service  being 
not  favored  by  the  law,  it  is  a  general  requirement  that,  before 
jurisdiction  can  be  acquired  to  order  publication,  there  must  be  a 
showing  that  due  diligence  has  been  used,  without  success,  to 
make  personal  service  upon  the  defendant.* 

Ritura  «f  "Kot  Fonad.''  —  In  some  states  the  officer's  return  of 
"  not  found  "  is  sufficient  evidence  of  inability  to  make  personal 
service  to  authorize  an  order  of  publication.' 

c.  Unknown  Parties.  —  In  most  of  the  states  provision  is 

to  appear  in    the    action.     Duche   v,  2.  Burton  z^.  Perry,  146  111.  71;  State 

VoisoQ,  18  AbD.   N.  Cas.  (N.  Y.  Su-  v.  Field,  107  Mo.  445;  Bronson  v.  Keo- 

Preme  Ct.)  358.  kuk,  2  Dill.  (U.  S.)  498. 

1.  Cameron  v.  Savage,  40  111.  124;  Ai  to  the  Keoettity  for  Showing  Buo 

Lyoa  V.  Coins tock,  9  Iowa  306.  Diligonoe  by  Affidavit,  see  infra ^  V.  8.  b, 

luaffleinit  Showing  of  Intent. —  Under  Fads  Showing  Diu  Diligence, 

^'  V.  Code  Civ.  Pro.,   g  438,   subd.  Iniofflcient     Showing.  —  Where     the 

2,  allonring  publication  against  a  de-  affidavit  of  the  sheriff  that  he  had  been 

feadaot  who  keeps  himself  concealed  unable    to     make     personal    service 

vithin  the  state  with  intent  to  avoid  per-  showed   only  of  his  own    knowledge 

sooal  service,  it  is  not  a  sufficient  show-  that  he  had  gone  to  the  house  where 

'°g  of  an  intent  to  avoid  service  that  the  defendant  resided,  and  had  found 

tvo  different  persons  on  the  same  day  it  locked,  and  the  rest  of  his  affidavit 

oosaccessfully  attempted  to  obtain  ad-  consisted  of  nothing  more  than  report 

miuance  to  the  apartments  of  such  de-  or  hearsay  or  conclusions,  it  was  held 

^eodant.    Foster  v.  Moore,  68  Hun  (N.  to  be  insufficient  evidence  of  inability 

^•)536.  to  make  personal  service  within   the 

TnmihipKot  "Concealed." — ^Although  state.     Bingham  v.  Bingham,  3  How. 

•township  in  the  state  fails,  neglects,  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  16^. 

iad  refuses  to  elect,  or  permit  or  allow  Where  a  justice  of  the  peace  found 

i^  tiastee,  clerk,  or  treasurer  to  qualify  that  the  defendant  had  absconded  from 

or  to  designate,   some    person    upon  his   last   usual    place    of    abode,   and 

vhom  service   of  summons  or  other  could  not  be  found  in  the  county,  it 

l^il  process  directed  against  it  can  be  was  held  insufficient  to  authorize  serv- 

°>^e,  it  cannot  be  brought  into  court  ice  by  publication,  since  there  was  no 

opoo  service  by  publication,  as  it  does  showing  that  service  could   not  have 

not  thereby,  within  the  terms   of  the  been  had  by  leaving  a  copy  of  the  sum- 

stitate,  conceal  itself.      Brockway  v,  mons  at  his  usual  place  of  abode  with 

Oswego  Tp.,  32  Kan.  221.  a    member    of    his    family.     Byrd   v, 

lutioe'tOonit.  —  Where  the  summons  Steele,  49  Mo.  App.  419. 
^roDia  justice's  court  was  returned  in-  8.  Horton  v.  Monroe,  98  Mich.  195; 
<lor5cd  by  the  officer  that  no  service  Burney  v.  Hodgdon,  66  N.  H.  338; 
b^been  made  because  the  defendant  Smith  v.  Johnson,  43  Neb.  754. 
coald  not  be  found,  and  on  the  return  Betnm  of  Subpoena  Before  Betnm  Bay. 
dsyit  was  further  made  to  appear  by  — Under  a  statute  allowing  publication 
affidavit  that  the  defendant  concealed  against  a  nonresident  defendant'* upon 
himself  to  avoid  service  of  process,  it  proof  by  affidavit  that  the  process  for 
vasheld.  that  the  suit  did  not  thereby  his  appearance  has  been  duly  issued, 
^bate,  but  the  magistrate  might  con-  and  that  the  same  could  not  be  served 
^nae  the  cause,  issue  a  new  summons  by  reason  of  his  absence  from  or  con- 
and  make  an  order  for  its  service  by  cealment  within  1  his  state,  or  by  reason 
publication,  and  fix  the  return  day  of  of  his  continued  absence  from  his  place 
the  new  summons  at  a  time  sufficiently  o'f  residence,'*  a  publication  is  insuffi- 
retnote  to  have  service  by  publication  cient  where  it  appears  that  the  sub- 
completed  before  the  return  day,  even  poena  was  returned  before  the  return 
if  the  period  between  the  issuance  of  day.  Due  diligence  in  making  service 
the  new  summons  and  its  return  day  of  a  chancery  subpoena  upon  a  defend- 
exceeded  ten  days.  Seaver  v,  Fitzger-  ant  who  cannot  be  found  is  not  exer- 
&M,  23  Cal.  85.  cised   unless  the  effort  to  serve  it  is 
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made  for  service  by  publication  upon  unknown  parties  in  suits 
where  the  subject-matter  is  within  the  control  of  the  court  and 

no  personal  judgment  or  decree  is  sought  against  such  parties.* 

Xtist  Appear  tliat  PartiM  XTnlmowiL  —  In  order  to  proceed  in  this 
manner  it  must  be  made  to  appear  that  the  parties  sought  to  be 

served  are  unknown ; '  and  an  affidavit  to  that  effect  is  usually 

continued  so  long  as  service  can  law-  Bassett  v,  Sherrod,  13  Tex.  Civ.  App. 

fully  be   made.    Soule  v.  Hough,  45  327. 

Mich.  418.  AppllM    to   Infant    Defendant.  —  The 

1.  Moss  V.  Mayo,  23  Cal.  421;  Sim-  N.  Y.  Code  of  Proc,  §  135,  subd.  6,  al- 

mons  V,  Unknown  Heirs,  19  D.  C.  472;  lowing  publication  in  a  foreclosure  suit 

Burton  v.  Perry ^  146  111.  71;  Thornton  against  unknown  parties  having  an  in- 

V.   Houtze,   91   111.   199;    Shepherd  v.  terest  in  the  mortgaged  premises,  ap- 

Ware,  46  Minn.  174;  Reed  v.  Gregory,  plies  as  well  where  the  unknown  party 

46  Miss.  740;  Bergen  v.  Wyckoff,  84  N.  is  an  infant  as  where  he  is  an  adult. 

Y.  659;  Allen  v,  Allen,  11  How.  Pr.  (N.  Wheeler  r/.  Scully,  50  N.  Y.  667. 

Y.  Supreme  Ct.)  277;   Guver  v.  Ray-  Defendants  Kot  Kamed  in  BUL — Where 

mond,  8  Misc.  Rep.  (N.  Y .  City  Ct.)  defendants  to  a  bill  were  not  otherwise 

606;    Martin  v.   Burns,   80  Tex.  676;  described  therein  than  as  *'  the  heirs 

Bassett  v,  Sherrod,  13  Tex.  Civ.  App.  of  L.  Bleidorn,"  it  was  held  that  they 

327.  must  be  proceeded  against  as  unknown 

IrrespeotlTe  of  Place  of  Beiidenoe.  —  parties,  and  that  they  could  not  be  con- 
Under  Miss.  Code  1857,  art.  35,  p.  546,  sidered  as  being  named  in  the  bill, 
where  unknown  heirs  are  necessary  or  Bleidorn  v.  Pilot  Mountain  Coal,  etc., 
proper  parties  to  a  chancery  suit,  they  Co.,  89  Tenn.  166. 
may  be  described  as  unknown  parties  Party  In  Whose  Vame  Title  Recorded.  — 
and  brought  in  by  publication  without  Where,  in  an  action  to  determine  ad- 
reference  to  their  residence,  or  to  their  verse  claims  to  real  property,  it  is 
presence  in  or  absence  from  the  state,  sought  to  bar  unknown  persons  claim- 
Reed  V.  Gregory,  46  Miss.  740.  ing  under  the  patent  title,  upon  service 

Decree    Against    Unknown    Hein. —  by  publication,   the   party    in    whose 

Under  III.  Rev.  Stat.  1891,  c.  22,  §  7,  name    that    title    appears    of    record, 

allowing     interested     persons    whose  should    be    named    as    a    defendant, 

names  are  unknown  10  be  made  par-  Ware  v.  Easton,  46  Minn.  180. 

ties  to  a  suit  in  equity  by  the  name  CroM-biU  Tiled  by  ITnknown  Owner. — 

and  description  of  unknown  owners  or  A  person  made  a  party  to  a  bill  as  an 

unknown  heirs  or  devisees,  a  decree  unknown  owner,  who  files  an  answer 

rendered  by  default  on  service  by  pub-  and  cross-bill,  is  bound  by  the  decree, 

lication  against  the  unknown  heirs  of  although  the  bill  is  not  amended  so  as 

one  who  has  not  been  heard  of  more  to  mention  the  party  by  name.  Clarke 

than  twenty  years,  and  who  is  found  v.  Chamberlin,  70  111.  App.  262. 

by  the  court  to  be  dead,  is  valid  in  the  2.  Hnsband  Shown  to  Be  Wife's  Heir. 

absence  of  any  proof  that  he  is  alive.  —  In  a  suit  where  it  appeared  from  the 

Burton  v.  Perry,  146  111.  71.  exhibits  and  proofs  that  the  husband 

Under  Rev.  Stat.,  D.  C.  §  787,  serv-  of  the  deceased  woman  was  her  heir, 

ice  may  be  by  publication  in  a  suit  by  it  was  held  that  an  allegation  that  her 

a  purchaser  of  real  estate  against  the  heirs  were  unknown,  and  publication 

unknown  heirs  of  the  deceased  vendor  against  them  as  unknown  parties,  were 

seeking  a  decree  directing  a  convey-  erroneous.     Taylor  v.   Bate,  4  T.   B. 

ance  to  the  plaintiff.     Simmons  v.  Un-  Mon.  (Ky.)  267. 

known  Heirs,  19  D.  C.  472.  Party  Mentioned  in  Petition  as  Known 

Where  a  judgment  was  rendered  on  Owner.  —  Under    Starr    &    C.   An  not. 

publication    against    unknown    heirs,  Stat,    ill.,  c.   24,  art.  9,  §  6,  allowing 

who  were  residents  of  the  state,  and  service  by  publication  in  condemnation 

such  heirs  were  represented  by  attor-  proceedings    upon    unknown    owners 

ney  appointed  by  the  court,  and  the  and  owners  residing  out  of  the  state, 

judgment  recited  that  such  defendants  it  was  held   that   where  the   petition 

were  duly  cited,  it  was  held  that  the  mentioned    a    party    defendant   as    a 

judgment  was  not  void  as  to  such  heirs  known  owner,  describing  his  property, 

so  as  to  be  open  to  collateral  attack,  and  did  not  show  that  he  resided  out 
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fequired.  ^ 

Ooipilftnoft  with  atatuto.  —  The  statutes  authorizing  such  service 
must  be  strictly  complied  with.* 

4.  la  What  Proceedings  —  a.  Cases  Authorized  by  Statute. 
—  Service  by  publication  being  of  statutory  origin  and  in  deroga- 
tion of  the  common  law,  if  such  service  is  relied  on  it  must  be  in 
a  case  wherein  that  mode  of  acquiring  jurisdiction  is  authorized 
by  statute.'  Instances  where  the  statutes  have  been  held  not  to 
apply  are  given  in  the  notes.* 

o.  Proceedings  in  Personam.  —  As  will  be  seen  hereafter,  a 
court  can  acquire  no  jurisdiction  by  publication  to  render  a  per- 

of  the  state,  publication  could  not  be  claims  that  he  is  being  unlawfully  kept 

made   upon   him   under    this   statute,  out  of  office,  nonresidents  of  the  board 

Dickey  v,  Chicago,  152  111.  468.  of  directors  may  be  summoned  by  pub- 

FturtieB  Averred  to  Be  VoiuresldeiLts.  —  lication.     Cross  t/.  West  Virginia  Cent., 

Where  it  is  averred  in  the  bill  and  sup-  etc.,  R.  Co.,  34  W.  Va.  742. 

ported  by  affidavit  that  certain  parlies  Causes  Stated  BiqnnetiT^y.  —  Where 

are  nonresidents,  publication  against  the  statute  providing  for  publication 

them   as  **  unknoi¥n  *'   defendants   is  of  summons  in  certain  specified  cases 

unauthorized  and  void,  and  confers  no  states  the  causes  for  publication  dis- 

jurisdiction   over  such   parties.     Blei-  junctively,  it  is  not  necessary  that  all 

dorn  V.  Pilot  Mountain  Coal,  etc.,  Co.,  of  the  causes  stated  should  exist  in  a 

89  Tenn.  166.  particular  case.     Ervin   v,   Milne,    17 

A  Person  daiming  Title  as  a  Bole  Heir  Mont.  494. 

cannot  maintain  an  action,  upon  serv-  4.  Bill  of  BiiooTery.  —  Under  the  Rev, 

ice    by    publication,  against    the   un-  Stat.  Dist.  of  Col.,  §  787,  an  order  of 

named    and    unknown    heirs    of    the  publication  cannot  issue  upon  a  bill  of 

ancestor.    Cashman  v,  Cashman,  123  discovery.     Plumb  v.  Bateman,  2  App. 

Mo.  647.  Cas.  (D.  C.)  156. 

1.  See  infra^  V.  la.  In  Suits  Against  A  Xotlon  for  Belief  finom  a  Judgment 

Unknown  Parties,  under  Ind.  Rev.  Stat.   i88i,  §  396,  is 

8.  Guise  V,  Early,  72  Iowa  283.     And  not  a  proceeding  in  which  notice  may 

see  generally  infra^  II.  Compliance  with  be  given  to  the  opposite  paity  by  pub- 

Statute,  lication.     Beck  v,  Koester,  79  Ind.  135. 

8.  Brown  v.  Tucker,  7  Colo.  30;  Peck  A  BiU  by  a  Creditor  of  a  Coiporation  to 

V,  Cook,  41  Barb.  (N.  Y.)  549;    Welch  charge  certain  dividends  paid  a  stock- 

V.  Ay  res,  43  Neb.  326.  holder  as  a  lien  upon  his  real  estate 

Ai^ee  to  BiU  of  Bevivor.  —  In  Otis  within  the  territorial  jurisdiction  of  the 

V,  Wells,  I  Edw.  Ch.  (N.  Y.)  83,  it  was  court,  is  not  within  the  purview  of  the 

held  that  the  statute  allowing  publica-  Mo.  Rev.  Stat.  1889,  §  222,  allowing 

tion    against    absent,   concealed,   and  service   by    publication    In    the  cases 

nonresident  defendants,  applied  to  bills  specified  therein.     Beyer  v.  Continen- 

of  revivor  as  well  as  to  original  bills.  tal  Trust  Co.,  63  Mo.  App.  521, 

Astion  Against  Stockholder  for  Corporate  To  Beopen  Judgment  for  Fraud  or  His- 

Behti.  —  An    action    against    a   stock-  take.  —  Service  .by  publication  will  not 

holder  in  a  corporation  to  recover  on  give  jurisdiction  over  the  person  of  a 

his    personal    liability    for    corporate  defendant  in  an  action  to  reopen  the 

debts,  is  one  *'  arising  on   contract,"  judgment  on  the  ground  of  fraud  or 

within  the  meaning  of  Gen.  Slat,  of  mistake.     Fisher    v.    Evans,    25    Mo. 

Minn.   1866,  c.  66,   §  49,  authorizing  App,  582. 

service    by    publication.      Hencke    v.  To   Annul   Certifioate  of  Pnrcfaase. — 

Tworaey,  58  Minn.  550.  Summons  cannot  be  served  by  publi- 

In  Probate  Proceedings  summons  may  cation  in  an  action  to  annul  a  certifi- 

be  served  by  publication  upon  a  person  cate  of  purchase  of  land  sold  on  credit 

who    has    departed    from     the    state,  by  the    state  for  nonpayment  of  the 

Ashurst  V.  Fountain,  67  Cal.  18.  purchase  money.     If  the.holder  of  the 

In  Mandamus  to  compel  a  corporation  certificate  is  known,  the  action  must  be 

to  receive  and  recognize  a  director,  who  brought  against  him  by  his  real  name, 
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sonal  judgment  against  a  nonresident  defendant  who  makes  no 
appearance  in  the  action.*  Therefore,  in  a  proceeding  strictly 
in  personam,  service  by  publication  can  accomplish  nothing, 
unless  the  defendant  so  summoned  voluntarily  appears  and  sub- 
mits to  the  jurisdiction  of  the  court.*  But  an  order  of  publica- 
tion in  such  case  is  not  objectionable  although  it  may  be  wholly 
ineffectual.' 

c.  Proceedings  in  Rem  —  (i)  In  General.  —  It  is  well  settled 
that  in  a  proceeding  in  rem  jurisdiction  to  render  a  valid  judg- 
ment against  a  nonresident  defendant  may  be  acquired  by  pub- 
lication.* 

and  there  must  be  a  personal  service  of  etc.,  44  Fed.  Rep.  6.      Compare  Miller 

the  summons.     People  v.  Herman,  45  v.  Jones,  67  Hun  (N.  Y.)  281. 

Cal.  689.  Aetion    for  XTnliquidAted    Damages.  — 

1.  See  infra^  ^\\\,  Judgment,  Service  of  process  by  publication  based 

2.  A  BiU  for  the  Spedflo  Perfonnaaoe  on  an  attachment  issued  in  an  action 
of  a  Ck>ntraot  to  sell  land  situated  in  for  unliquidated  damages  is  invalid, 
Massachusetts  cannot  be  maintained  except  in  cases  specified  in  the  Code, 
against  a  nonresident  summoned  by  §  347,  and  amendatory  act,  c.  77,  Acts 
publication,  since  no  personal  decree  1893.  Mullen  v.  Norfolk,  etc..  Canal 
can  be  rendered  upon  such  service.  Co.,  114  N.  Car.  8;  Win  free  v.  Bagley, 
Merrill  v.  Beckwith,  163  Mass.  503.  102  N.  Car.  515. 

A  Proceedixig  by  Scire  Faoias  to  Bevive  Bsetardy.  —  Notice  cannot  be  served 

a  Juidgment  is  a  proceeding  m/^rj^»/im,  upon  a  nonresident  by  publication  in 

where  the  original  judgment  sought  to  bastardy    proceedings.        Beckett     v. 

be  revived  is  in  personam^  and  a  revival  State,  4  Ind.  App.  136;  Moyer  v.  Bucks, 

of  such  judgment  by  scire  facias  upon  2  Ind.  App.  571. 

publication  and  mailing  of  notice,  with-  Joinder  of  Incongraons  Claims.  —  It  is 

out  personal  service  or  entry  of  appear-  irregular  and  erroneous  to  join  claims 

ance,  is  invalid  against  a  nonresident,  only   personal    in    their    nature   with 

Bickerdike  v,  Allen,  157  111.  95.  others  wherein  constructive  service  is 

^eetment. —  The    Rev.  Stat.   D.  C,  allowable,  and  then  proceed  to  obtain 

§  787*  providing  for  service  by  publi-  such  service  as  to  the  several  incongru- 

cation   "  in   all  actions  at  law   or  in  ous  claims,  and  where  a  motion  to  set 

equity,  which  have  for  their  immediate  aside  such  service  is  seasonably  made 

object  the  enforcement  or  establish,  it  should  be  sustained.     Zimmerman 

ment  of  any   lawful   right,   claim,  or  v.  Barnes,  56  Kan.  419. 

demand  to  or  against  any  real  or  per-  Ck>iirt  Hay  Hear  Testimony.  —  For  the 

sonal  property  within  the  jurisdiction  purpose  of  ascertaining  its  jurisdiction 

of  the   court,*'   does   not  include   the  in  such  a  case,  it  is  competent  for  the 

action  of  ejectment   for  the  recovery  court  to  hear  testimony,  when  the  ques- 

of  land,  that  being  a  proceeding  in  tion  of  jurisdiction  is  properly  raised 

personam  and  not  in  rem,    Staffan  v,  by  the  defendant.     Welch  v,  Ayres,  43 

Zeust,  10  App.  Cas.  (D.  C.)  260.  Neb.  326. 

Canoellation  of  Fraudulent  Assignment  8.  Post  v,  Kirkpatrick,  53  N.  J.  Eq. 
of  Patent.  —  A  suit  in  equity  for  the  641;  Clarke  t/.  Boreel,  21  Hun  (N.  Y.) 
cancellation  and  surrender  of  an  594,  wherein  it  was  held  that,  where  an 
alleged  fraudulent  assignment  of  a  order  for  publication  was  granted  in  an 
patent,  and  to  expunge  such  assign-  action  against  a  nonresident  to  recover 
ment  from  the  records  of  the  patent  for  personal  injuries  caused  by  his  neg- 
office,  is  strictly  a  proceeding  in  per-  ligence,  a  motion  to  set  aside  the  order 
sonam^  and  does  not  come  within  the  before  the  defendant's  time  to  appear 
meaning  of  the  Rev.  Stat.  D.  C.«  §  787,  and  answer  had  expired  should  be  de- 
allowing  service  by  publication  in  cer-  nied;  for  it  might  be  the  case  that  the 
tain  enumerated  cases.  Backus  Port-  defendant  would  appear  and  thus  give 
able  Steam  .Heater  Co.  v.  Simonds,  2  the  court  jurisdiction,  in  which  case  a 
App.  Cas.  (D.  C.)  290.  See  also  Non-  personal  judgment  could  be  rendered. 
Magnetic  Watch  Co.   v.   Association,  4.  See  infra,  XIII.  2.  In  Rem, 
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(2)  Suits  Affecting  Personal  Property.  — Provision  may  properly 
be  made  by  statute  for  service  by  publication  where  the  judg- 
ment demanded  affects  the  title  to  personal  property  within  the 
state.* 

Corporat6  Stock  !■  PenonAl  Property  and  ordinarily  follows  the  perso 

of  the  owner;*  and  in  a  suit  affecting  the  title  to  such  stock 
publication  should  not  be  allowed  unless  the  stock  has  a  situs  in 
the  state.* 

An  AotioB  to  Ouioel  a  Deed  of  real  and  subdiv.  5,  publication  may  be  allowed 
personal  property  located  within  the  where  the  complaint  demands  judg- 
county  wherein  the  action  was  brought,  ment  affecting  the  title  to  specific  per- 
is an  action  in  remain  which,  under  sonal  property  within  the  state.  Under 
Gen.  Stat.  Nev.,  §  3040,  a  nonresident  this  section  publication  is  proper  in  a 
defendant  may  be  summoned  by  pub-  suit  to  set  aside  an  assignment  of  a 
lication.  Robinson  v.  Kind,  23  Nev.  patent  in  violation  of  the  plaintiff's 
330.  rights  under  a  contract  conferring  on 

To  8ot  Aiido  Judgment  Annulling  Xar-  the   plaintiffs  the    exclusive    right  to 

xiago.  — The  judgment,  in  an  action  to  manufacture  certain  articles  under  the 

annul  a  marriage,  is  a  res  remaining  said    patent,    which   contract  was  ex- 

within  the  jurisdiction  of  the  court,  and  ecuted  in  New  York,  where  all  the  par- 

in  a  suit  to  set  such  judgment  aside  ties  then  lived  and  the    manufacture 

for  fraud,  a  nonresident  defendant  may  was  to  be  carried  on.     Miller  v.  Jones, 

be  summoned  by  publication.     Everett  67  Hun  (N.  Y.)  281.     C!E?M/ar^  Backus 

V.  Everett,  22  N.  Y.  App.  Div.  473.  Portable  Steam  Heater  Co.  v.  Simonds, 

A  Proeeeding  to  Enforoe  a  Heohanio'i  2  App.  Cas.  (D.  C.)  290;  Non-Magnetic 

Li«n  being  in  rem^  the  service  nf  sum-  Watch  Co.  v.  Association,  etc.,  44  Fed. 

mons    by    publication    is    authorized.  Rep.  6. 

Bernhardt  v.  Brown,  118  N.  Car.  700;  Vonreddont   Admlaiftrator  —  Aooount- 

Gould  V,  Garrison,  48  111.  258.     But  no  ing.  —  In  an  action  for  an  accounting 

personal    judgment  can   be   rendered  concerning  a  fund  chargeable  against 

against    the    nonresident    contractor,  an  estate  committed  to  a  nonresident 

Bombeck  v.  Devorss,  19  Mo.  App.  38;  administrator  bv  the  New  York  court,  it 

Davis  V,  John  Mouat  Lumber  Co.,  2  was  held  that  the  nonresident  adminis- 

Colo.  App.  381.  trator  might  be  served  by  publication, 

CalifDrnia  —  Ck>Biinnation  of  Irrigation  the  fund  being  within  the  jurisdiction 

Diitriet  Bonds.  —  Under  Cal.  Stat.  1889,  of  the   New   York   court.      Devlin   v, 

p.  212,  providing  for  the  judicial  con-  Roussel,  36  N.  Y.  App.  Div.  87. 

firmation  of  the  validity  of  bonds  of  A  Chose  in  Aotlon  Ii  Property,  and  em- 

irrig^tion  districts,  the  court  may  ac-  braced  in  the  terms  of  section  218  (3) 

quire      jurisdiction     by     publication,  of  the  N.  Car.  Code,  providing  for  serv- 

Modesto  Irrigation  Dist.  v.  Tregea,  88  ice  by  publication  "  when  the  defend- 

Cal.  334;  Crall  z'.  Paso  Irrigation  Dist.,  ant  is  not  a  resident  of  this  state,  but 

87  Cal.  140.  hasproperty  therein,"  etc.     Winfree  v. 

1.  Suit  to  Sot  Aside  Fraudulent  Transfer  Bagley,  102  N.  Car.  515. 

of  Stock.  —  A  judgment  setting  aside  a  2.  Jellenik   v,    Huron   Copper    Min. 

fraudulent  transfer  of  shares   in  the  Co.,  82  Fed.  Rep.  778. 

capital  stock  of  a  corporation  may  be  8.  Kilgour  v.  New  Orleans  Gas  Light 

rendered  upon  a  notice  by  publication.  Co.,  2  Woods  (U.  S.)  144;  Jellenik  ». 

Quarl  7'.  Abbett,  102  Ind.  233.  Huron  Copper  Min.  Co.,  82  Fed.  Rep. 

To    Enforoe   Partner's  lion   on    Finn  778;   Smith  v.  Pilot  Min.  Co.,  47  Mo. 

.  —  Under  the  N.   Y.  Code  Civ.  App.  409;  Von  Hesse  v.  Mackaye,  55 


Pro.,  §  438,  subdiv.  5,  service  may  be  Hun  (N.  Y.)  365.     But  see  Von  Hess  v, 

by  publication  in  a  suit  to  enforce  the  'Morton,    16    Civ.    Pro.    Rep.    (N.    Y. 

lien  of  the  partner  upon  the  firm  assets  Supreme  Ct.)  333;  Lock  wood  v.  Brantly, 

within  the  state  for  what  is  due  him.  31  Hun  (N.  Y.)  155. 

Chesley  v.  Morton,  9  N.  Y.  App.  Div.  Title  to  Shares,  Bights,  and  Franehiiet  of 

461.  Bomeotio  Corporation.  —  Where,  in  a  suit 

To  Sot  Aside  Awrignmont  of  Patent.  —  against  a  foreign  corporation,  the  sut>- 

Under   N.  Y.  Code  Civ.   Pro.,  §  438,  jcct-matter    was    the    title  to  shares, 
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(3)  Suits  Affecting  Title  to  Land —  (a)  In  OenenJ.  —  It  is  compe- 
tent for  a  state  to  make  provision  by  statute  for  the  settlement 
and  determination  of  the  title  to  real  estate  within  its  limits  upon 
notice  to  nonresident  defendants  by  publication* 

Salgeetiiig  Land  to  Payment  of  Bebto.  —  Where  the  legal  title  to  land 
within  the  state  is  in  a  nonresident  such  land  may  be  subjected 
to  the  payment  of  the  owner's  debts  upon  service  on  him  by  pub- 
lication.* 

(b)  Quieting  Title.  —  Although  a  suit  to  quiet  title  to  land  is  not 

rights*  and  franchises  of  a  company  as  by  publication.     Corson  v.  Shoemaker, 

a  New  York  corporation,  an  order  of  55  Minn.   386.     See  also  Shepherd  v, 

publication   was  allowed.      Matter  of  Ware,  46  Minn.  174. 

Atlantic  Giant  Powder  Co.,  2  N.   Y.  To  Determine  Bight  to  Pnrohaae  State 

Wkly.  Dig.  475.  Land.  —  A  nonresident  defendant  may 

1.  Fedend  Dedsioni.  —  In  Hart  z'.  San-  be  served  by  publication  in  an  action 

som,  no  U.  S.  151  (/<7//9n;^^in  Clark  e^.  to  determine   the   right  of  conflicting 

Hammett,  27  Fed.  Rep.  339,  and  Pitts  claimants    to    purchase    certain    state 

V.  Clay,  27  Fed.  Rep.  635),  the  United  land,  brought  in  pursuance  of  an  order 

States  Supreme  Court  held  that  a  de-  of   reference   made   by   the  surveyor- 

cree  determining  conflicting  claims  to  general.      Lobree  v.   MuUan,   70  Cal. 

real  estate  was  not  conclusive  upon  a  150. 

nonresident  defendant  summoned  by  In  an  Action  to  Abate  a  Knisanoe,  a 
publication  only.  But  in  Arndt  v.  nonresident  who,  as  the  assignee  in 
^^'^%%^^  134  U.  S.  316,  the  court  ex-  bankruptcy,  holds  title  to  land  on  which 
plained  away  the  case  of  Hart  r.  San-  the  nuisance  is  located,  may  be  sum- 
som,  no  U.  S.  151,  and  enunciated  the  moned  by  publication.  Radford  v* 
doctrine  stated  in  the  text.  To  the  Thornell,  81  Iowa  709. 
same  effect  see  Lynch  v.  Murphy,  161  2.  Plumb  v.  Bateman,  2  App.  Cas. 
U.S.  247;  Bennett  v.  Fenton,  41  Fed.  (D.  C.)  156;  Zechariev.  Bowers,  3Smed. 
Rep.  283;  Morris  v,  Graham,  51  Fed.  &  M.  (Miss.)  64T. 
Rep*  53;  Ormsby  z/.  Ottman,  85  Fed.  Oonveyanoe  to  Hinder  or  Defirand  Credit- 
Rep.  492.  ore.  —  Lands  in  this  state  which  have 
A  Suit  to  Ganoel  a  Frandnlent  Deed  of  been  conveyed  to  a  nonresident  of  the 
Land  and  revest  the  title  in  the  plaintiff  state,  to  hinder  or  defraud  creditors, 
is  an  action  "  for  the  recovery  of  real  may  be  subjected  to  the  payment  of 
property,  or  of  an  estate  or  interest  the  debts  of  the  actual  owner  thereof, 
therein,**  within  section  4994,  Mansf.  and  service  may  be  had  upon  the  holder 
Ark.  Dig.,  allowing  nonresident  de-  of  the  legal  title  residing  out  of  the 
fendants  to  be  brought  in  by  publica-  state,  by  publication.  Keene  v, 
tion  in  such  cases.  McLaughlin  c/.  Mc-  Sallenbach,  15  Neb.  200. 
Crory,  55  Ark.  442.  A  Bait  to  Establish  a  Trust  in  Eeal  So- 
under the  Mo.  Rev.  Stat.,  §  5494,  tate  is  one  in  which  a  nonresident  de- 
authorizing  service  by  publication  upon  fendant  may  be  brought  in  by  publica- 
nonresident  defendants  in  suits  for  the  tion.  Porter  Land,  etc.,  Co.  v.  Baskin, 
establishment  of  rights  to  real  prop-  43  Fed.  Rep.  323. 

erty,  such  service  may  be  had  in  a  suit  Under  Mo.  Rev.  Stat.,  §2022,  author- 
to  set  aside  a  deed  as  being  in  fraud  of  izing  publication  in  suits  having  for 
creditors.  Adams  z\  Cowles,  95  Mo.  their  immediate  object  the  enforcement 
501.  or  establishment  of  any  lawful  right. 
Action  to  Beform  a  Deed.  —  The  sub-  claim,  or  demand,  to  or  against  any 
ject  of  an  action  to  reform  the  descrip-  real  property  within  the  jurisdiction  of 
tion  of  the  land  in  a  deed  so  as  to  make  the  court,  service  by  publication  may 
it  include  more  than  that  described,  is*  be  had  against  a  nonresident  corpora- 
real  property  the  title  of  which  is  tion,  in  a  suit  to  fix  a  trust  on  land  in 
sought  to  be  affected,  and  the  relief  de-  the  hands  of  the  directors,  and  to  sub- 
manded  consists  in  excluding  the  de-  ject  it  to  liability  for  a  creditor's  debts, 
fendant  from  any  interest  therein,  Chicago,  etc..  Bridge  Co.  v.  Anglo- 
within  the  meaning  of  Minn.  Gen.  American  Packing,  etc.,  Co.,  46  Fed. 
Stat.  1878,  c.  66,  §  64,  allowing  service  Rep.  584. 
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strictly  a  proceeding  in  rem,  yet,  as  the  decree  therein  fixes  and 
settles  the  title  to  real  estate,  it  is  to  that  extent  a  proceeding 
in  rent  so  as  to  warrant  service  upon  a  nonresident  defendant 
by  publication.* 

(•)  Fftrtltion.  —  A  suit  for  the  partition  of  land  is  a  proceeding  in 
which  service  by  publication  may  properly  be  allowed.* 

(d)  Foraelorare  of  HortgairM.  —  A  suit  to  foreclose  a  mortgage  in 
which  no  personal  judgment  is  sought  is  essentially  a  proceeding 
in  reniy  and  in  such  suit  summons  may  be  served  upon  a  non- 
resident by  publication.  •  But  the  court  has  no  power  to  render 
a  personal  judgment  for  a  deficiency.* 

{/()  Attachment. — In  a  proceeding  begun  by  attachment 
against  a  nonresident  defendant,  publication  constitutes  legal 
notice  to  him.*     But  in  order  for  such  service  to  give  the  court 

1.  Ormsby  v.  Ottman,  85  Fed.  Rep.  application  of  the  proceeds  to  the  pay- 
492;  Morris  V,  Graham,  51  Fed.  Rep.  ment of  the  amount  secured,  including 
53;  Perkins  v,  Wakeham,  86  Cal.  580;  costs  and  expenses.  Blumberg  v. 
Essig  V,  Lower,  120  Ind.  239;  Taylor  Birch,  99  Cal.  416. 

V,  Ormsby,   66    Iowa   109;    Knudson  4.  Blumberg  v.  Birch,  99  Cal.  416; 

V,  Litchfield,  87   Iowa   iii;    Miller  v.  Wood  v,  Stanberry,  21  Ohio  St.  142. 

Davison,  31  Iowa  435;  Dillon  v.  Heller,  See  for  a  discussion  of  this  subject  and 

39  Kan.  599;  Scarborough  v.  My  rick,  full  collection  of  cases,  article  FoRE- 

47    Neb.    794.     See    also    the    article  closure    of    Mortgages,   vol.    9,   p. 

Quieting  Title  —  Removal  of  Cloud.  487. 

In  aa  Aetion  to  Bemove  a  Cloud  on  a  6.  Irvine  v.  Leyh,  124  Mo.  361. 

title  to  land  a  nonresident  defendant  In  KiisiBsippi,  where  proceedings  are 

may    be  summoned    by    publication,  begun  against  nonresident  debtors  by 

Mitchner  v.  Holmes,  117  Mo.  185;  Ban-  attachment,  it  is  held  that  publication 

croft  V,  Conant,  64  N.  H.  151.  of  notice  is  not  necessary  to  the  validity 

2.  Williams  v.  Westcott,  77  Iowa  332;  of  the  judgment,  the  seizure  of  the  ai- 
Mason  v.  Messenger,  17  Iowa  261;  Pat-  tached  property  being  considered  notice 
ton  V.  Childs,  78  Ga.  352;  Allen  v.  in  law  to  all  the  parties  having  an  in- 
AUen,  II  How.  Pr.  (N.  Y.  Supreme  terest  in  it.  Calhoun  z/.  Ware,  34  Miss. 
Ct.)  277;  Bergen  v.  Wyckoff,  84  N.  Y.  146.  And  see  Ridley  v,  Ridley,  24 
659;  Pool  V.  Lamon,  (Tex.  Civ.  App.  Miss.  654. 

1894)  28  S.  W.  Rep.  363;  Taliaferro  z'.  Oarnishxnent. — The    attachment    by 

Butler,  77  Tex.  578;  Hardy  v.  Bealy,  garnishment  of  property  of  defendant 

84    Tex.    562.      But    see   Sandford   v,  upon  which  the  garnishee  has  a  lien  is 

White,    56   N.   Y.   359.      See  also  the  sufficient,   under     Minnesota    statutes 

article  Partition,  vol.  15,  p.  798.  cited   in  the  opinion,  to  give  a  court 

8.  McCreary  v.  State,  27  Ark.  425;  jurisdiction  to  render  a  valid  judgment 

Duke  V,  State,  56  Ark.  485;  La  Fetra  in  rem  against    a  nonappearing  non- 

v.  Gleason,  loi  Cal.  246;  Blumberg  z/.  resident  defendant  served  by  publica- 

Birch,  99  Cal.  416;  Swift  v.  Van  Dyke,  tion  only.      The   court   has  power  to 

98  Ga.  725 ;    Robertson  v.  Young,   10  make  all  necessary  orders  for  the  ulti- 

lowa  291 ;  Shields  v.  Miller,  9  Kan.  390;  mate  application  of  defendant's  interest 

Crombie  v.  Little,  47  Minn.  581;  Mar-  in  the  property  in  satisfaction  of  such 

tin  zf.  Pond,  30  Fed.   Rep.  15;  Palmer  judgment.       Hartzell  v,  Vigen,  6  N. 

V.  McCormick,  28  Fed.  Rep.  541.  Dak.  117. 

Baeree  Directing  Sale  of  Property.  —  In  Curing  BefeetiTe  Sei^rieo  Withont  Dia- 
an  action  to  foreclose  a  mortgage  the  charging  Attachment.  —  Where  an  appli- 
court  can  acquire  jurisdiction  by  publi-  cation  to  vacate  an  attachment  is  to  the 
cation  against  a  nonresident  mortgagor  clerk  before  the  sitting  of  the  court  to 
to  ascertain  the  amount  secured  by  the  which  the  summons  is  made  return- 
mortgage,  and  to  make  and  enter  a  able,  a  further  order  of  publication  to 
valid  decree  of  foreclosure  directing  a  cure  a  defective  service  may  be  ob- 
sale  of  the  mortgaged  property,  and  the  tained    upon    affidavit    to    the    court, 
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jurisdiction  the  defendant's  property  must  be  attached;*  and, 
under  some  statutes,  the  attachment  must  precede  the  order  of 
publication,*  though  the  rule  is  otherwise  in  some  states." 

Judgment  Only  Bindi  Property  Leried  On.  —  Where  a  defendant  so 
served  makes  no  appearance,  the  judgment  operates  only  in  rem^ 
binding  nothing  but  the  property  levied  on,  and  a  personal  judg- 
ment is  void  for  want  of  jurisdiction.* 

(5)  Divorce.  —  A  divorce  suit  is  looked  upon  as  a  quasi  proceed- 
ing in  rem^  the  marriage  status  being  the  res^  and  in  such  suit  a 
nonresident  defendant  may  properly  be  served  by  publication.* 

]>ecree  for  Alimony.  —  It  is  generally  held  that  no  personal  decree 
for  alimony  can  be  rendered  against  a  nonresident  defendant 
summoned  by  publication  only.*  But  in  some  states  it  is  held 
that  alimony  may  be  decreed  so  far  as  the  subject-matter  out  of 

without  discharging  the  attachment.  Wood,  32  Iowa  469;  Wilkie  v.  Jones,  I 
Penniman  v,  Daniel,  90  N.  Car.  154.         Morr.   (Iowa)   97.      See    infra,    XIII. 

1.  Cooper  r.    Smith,    25    Iowa   269;    Judf^ment, 

WeUs  V,  Sequin,  14  Iowa  143;    }udah  Collateral  Attack. —  A  judgment  ren- 

V.  Stephenson,  10  Iowa  493;    Graham  dered  upon    publication  against  non- 

V,  0*Bryan,  120  N.  Car.  463.     But  see  resident  defendants  in  attachment  is 

Cleland  v.  Tavemier,  it  Minn.  194.  valid  only  so  far  as  it  is  against  the 

OamiBhment  —  Vo     Debt     Beached. —  attached  property,   and   an   execution 

Where,  in  attachment  commenced  by  sale  of  other  property  under  such  judg- 

publication,  notice  of  garnishment  was  ment  is  void  and  open  to  collateral  at 

served,  but  no  debt  due  the  defendant  tack.     Martin  v,  Cobb,  77  Tex.  544. 

was  reached  thereby,  it  was  held  that  5.  Matter  of  Newman,   75  Cal.  213; 

the  court  acquired  no  jurisdiction  and  Twingz/.  O'Meara,  59  Iowa  326;  Harsh  . 

could  not,  by  a  subsequent  proceeding,  berger  v.   Harshberger,  26  Iowa  503; 

subject  a  debt  afterwards  coming  into  Ellison  v.  Martin,  53  Mo.  575;  Ander- 

existence.     Moriis  v.    Union   Pac.    R.  son   ».    Anderson,    55   Mo.   App.    268; 

Co.,  56  Iowa  135.  King  v.  King,  84  N.  Car.  32;  Hare  f. 

2.  Hot  Rendered  Valid  by  Sabeeqnent  Hare,  10  Tex.  355. 

Attachment.  —  Under  Va.  Code,  §  2979,  For  a  full  discussion  of  the  subject 

no  valid  service  by  publication  can  be  see    the    article    Divorce,    vol.    7,   p. 

made  upon  a  nonresident  prior  to  the  107. 

attachment  of  his  property,  and  such  Action  for  Separation.  —  It  seems  that 

publication  will  not  be  rendered  valid  an  action  by  a  wife  against  her  hus- 

by  a  subsequent  attachment.     Baum-  band  for  a  Separation  is  one  in  which 

gardner  &.  Bono  Fertilizer  Co.,  58  Fed.  service   may   be   had   by   publication. 

Rep.  I.  Easterbrook  v.  Easterbrook,  64  Barb. 

Attachment  Affidavit  Takes  EiTect  First.  (N.  Y.)  421. 

—  Where  a  warning  order  and  an  aflS-  Showing  Konresidenoe.  —  Where  a  wife 

davit  for  attachment  are  made  at  the  suing  for  a  divorce  swears  positively 

same  time,  the  affidavit  will  be  consid-  that  her  husband  does  not  reside  in  this 

ered    to   take   effect  first.     Webster  £.  state,  but  in  a  specified  foreign  locality, 

Daniel,  47  Ark.  131.  it  is  enough  to  support  an   order  of 

8.  Sawyer  v.  Sawyer,    16   Ind.   213;  publication.     Pettiford  ».  Zoellner,  45 

Iowa  State  Sav.  Bank  v.  Jacobson,  8  S.  Mich.  358. 

Dak.  292.  6.  Dillon  v.  Starin,  44  Neb.  881;  An- 

Hiieonri. —  In  an  attachment  suit  the  derson  v.  Anderson,  55  Mo.  App.  268; 

court  may  order*  publication  against  a  Phelps  v.  Baker,  41    How.   Pr.  (N.  Y. 

nonresident  defendant  before  his  prop-  Supreme  Ct.)  237.     See  the  article  Ali- 

erty   has   been   seized   in   attachment,  mony,  vol.  i,  p.  413. 

Tufts  z'.  Volkening,  122  Mo.  631,  A^r//7-  Beeident     Defendant  — A      personal 

ing  51  Mo.  App.  7.  judgment  for  alimony  may  be  aulhor- 

4.  Ridley  v.  Ridley,  24  Miss.  648;  ized  against  a  resident  defendant  sum- 
Smith  z^.  Griffin,  59  Iowa  409;  Mayfield  moned  by  publication.  Beard  v. 
V.    Bennett,    48   Iowa   194;    Banta  v.  Beard,  21  Ind.  321. 
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which  the  allowance  b  made  is  within  the  jurisdiction  of  the 
court.* 

n.  CoxPLiAircE  WITH  STATUTE — 1.  Veoeisity  for.  —  The  right 
to  serve  process  by  publication  being  of  purely  statutory  creation 
and  in  derogation  of  the  common  law,  the  statutes  authorizing 
such  service  must  be  strictly  pursued  in  order  to  confer  jurisdic- 
tion upon  the  court.*     Before  rendering  judgment  by  default 

1.  Haascom  v.   Hanscom,    6    Colo.  Indiana,  —  Vizzard    v,    Taylor,     97 
App.  97;  Twiog  v,  O'Meara,  59  Iowa  Ind.  90. 

326;    Harshber^er  v,  Harshberger,  26  Iowa,  —  Tunis  v.  Withrow,  10  Iowa 

Iowa  503.  305;  Abell  v.  Cross,  17  Iowa  171 ;  Brad- 

In  Thurston  v,  Thurston,  58  Minn.  ley  v.  Jamison,  46  Iowa  68;  Miller  t. 

279,  suit  was  brought  by  a  wife  for  a  Corbin,  46  Iowa  150;  Guise  t/.   Early, 

divorce  and  alimony.       It  appeared  72    Iowa    283;     Broghill    v.    Lash,    3 

that  the  husband  had  procured  a  di-  Greene  (Iowa)  357;    Pinkney  v,  Pink- 

vorce  in  another  state  upon  service  by  ney,  4  Greene  (Iowa)  324;    Trask  v, 

publication  obtained  upon  false  testi-  Key,  4  Greene  (Iowa)  372. 

mony  as  to  the  length  of  his  residence  Kentucky,  — Carr  v,  Carr,  92  Ky.  552; 

in  that  state,  and  that  property  of  the  Brownfield  v.  Dyer,  7  Bush  (Ky.)  507; 

husband  was  in  the  possession  of  third  Grigsby   v,  Barr,  14  Bush  (Ky.)  330; 

persons  at  the  domicil  of  the  wife.     It  Green  v,   Breckinridge,  4  T.  B.  Mon. 

was  held  that  the  court  could  obtain  (Ky.)  545;  Lawlins  v.  Lackey,  6  T.  B. 

jurisdiction  of  such  property  by  service  Mon.  (Ky.)  70;  Brown  v.  Woods,  6  J. 

on  such  third  persons,  and  by  publica-  J.  Marsh.  (Ky.)  14. 

tion  against  the  husband  domiciled  in  Louisiana.  —  New  Orleans  v,  Coch- 

another  state.  rane,  8  La.  Ann.  365 ;  Botts  v.  New  Or- 

2.  Alabama.  —  Paulling  v.  Creagh,  63  leans,  9  La.  Ann.  233. 

Ala.  398.  Maryland,  —  Hardester  v,  Sharretts, 

Arkansas,  —  Clarke    %t.    Strong,     13  84  Md.  146. 

Ark.  491;  Coons  v.  Throckmorton,  25  Michigan,  —  Colton    v.    Rupert,    60 

Ark.  60;  Lawrence  v.  State,  30   Ark.  Mich.    318;    Adams    v,    Hosmer,    98 

719;   Felkner  v,  Tighe,  39  Ark.  357;  Mich.  51. 

Lusk  er.  Perkins,  48  Ark.  238;  Gibney  Minnesota,  —  Morey    v,    Morey,    27 

V.  Crawford,  51  Ark.  34:   Crudup  v.  Minn.  265;  Ware  v.  Easton,  46  Minn. 

Richardson,   61    Ark.   259;    Baker    v.  180. 

York,  65  Ark.  142.  MississiMi.  —  Zecharie  v.  Bowers,  i 

California,  — Jordan    v,    Giblin,    12  Smed.  &  M.  (Miss.)  584,  3  Smed.  &  M. 

Cal.  loo;  People  v.  Huber,  20  Cal.  81;  (Miss.)   641;    Foster  v.   Simmons,    4c 

Ricketson  t^.  Richardson,  26  Cal.  149;  Miss.    585;    Moore    v,    Williams,    44 

McMinn  v.  Whelan,  27  Cal.  300;  Braly  Miss.  61. 

V.  Seaman,  30  Cal.  610;  Forbes  v.  Hyde,  Missouri, — Quigley  v,  Mexico  South- 

31  Cal.  342;  Cohn  v,  Kember,  47  Cal.  ern  Bank,  80  Mo.  289;  Charles  v,  Mor- 

144;  People  V.  Applegarth,  64  Cal.  229;  row,  99  Mo.  638;  Myers  v.  McRay,  114 

People  V,  Ray,  (Cal.  1886)  12  Pac.  Rep.  Mo.  377;  Harness  v.  Cravens,  126  Mo. 

161.  233;  Murdock  v.  Hillyer,  45  Mo.  App. 

Colorado.  — Clayton    v,    Clayton,    4  287;  State  v,  Horine,  63  Mo.  App.  i. 

Colo.  410;    Brown  v.  Tucker,  7   Colo.  Montana,  —  Palmer  v.  McMaster,  8 

30;  Israel  tr.  Arthur,  7  Colo.  5;  O'Rear  Mont.  186. 

V,  Lazarus,   8  Colo.    608;    Beckett  v.  Nebraska,  —  Frazier  z^.  Miles,  10  Neb. 

Cnenin,  15  Colo.  281;  Frybarger  v,  Mc-  109;  Atkins  v.  Atkins,  9  Neb.  191. 

Millen,  15  Colo.  349.  Nevada,  —  Little  v.  Currie,  5  >fev.  90; 

Florida.  —  Shrader    v,    Shrader,  36  Roy  v.  Whitford,  9  Nev.   370;  Victor 

Fla.  502.  Mill,  etc.,  Co.  t/.  Justice Ct.,  18 Nev.  21. 

Idaho,  —  Strode    v.     Strode,    (Idaho  New  Hampshire,  —  Thompson  v.  Car- 

1898)  52  Pac.  Rep.  161.  roll,  36  N.  H.  21. 

Illinois,  —  McChesney  v.  People,  145  New   York,  —  Haight  v.    Husted,   4 

111.  614;    Haywood  v.  Collins,  60  111.  Abb.   Pr.   (N.   Y.   Supreme  Ct.)    348; 

328;  Haywood  v,  McCrory,  33  111.  459;  Wortman  v.  Wortman,  17  Abb.  Pr.  (N. 

Baldwin  v,  Ferguson,  35  111.  App,  393.  Y.  Supreme  Ct.)  66;  Kendall  v.  Wash- 

But  see  Michael  v.  Mace,  137  111.  485.  burn,  14  How.  Pr.  (N.  Y.  Supreme  Ct.| 
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against  a  defendant  summoned  by  publication  only,  the  court 
should  satisfy  itself  as  to  the  regularity  of  the  service ;  *  and  in 
reviewing  the  proceedings  the  appellate  court  will  see  that  all  the 
statutory  requirements  have  been  substantially  complied  with.* 
Any  Material  Deviation  from  tlie  Proyiaions  of  the  Statnte  will  render  the 

service  fatally  defective,  unless  the  irregularity  is  in  some  manner 
waived  or  cured.' 

380;  Hallett  V.  Righters,  13  How.  Pr.  appearance,  an  attorney  must  be  ap- 

(N.  Y.  Supreme  Ct.) 43;  Totten  v,  Stuy-  pointed  at  least  sixty  days  in  advance 

vesant,  3  Edw.  Ch.  (N.  Y.)  500.  to  notify  him  of  the  action  and  put  in 

North  Carolina,  —  Wheeler  r.  Cobb,  a  defense  for  him.     Where  no  attorney 

75  N.  Car.  21;  Spillman  v,   Williams,  has  been  appointed  it  is  error  to  render 

91  N.  Car.  483;  Bacon  v.  Johnson,  no  judgment  against  a  defendant  so  sum- 

N.  Car.  114.  moned.     Benjamin  v,  Birmingham,  50 

Oregon,  —  Northcut  v.  Lemery,  8  Ore-  Ark.  433. 

gon  316.  Kentucky. — Where  Proeees  Ii  Berred  by 

Tennessee,  —  Bleidorn  v.  Pilot  Moun-  Means  of  a  Warning  Order,  the  statute 

tain  Coal,  etc.,  Co.,  89  Tenn.  166.  must  be  so  far  strictly  followed  as  to 

Texas,  —  Byrnes  v.  Sampson,  74  Tex.  show  a  substantial  compliance  with  it. 

79;  Stewart  v,  Anderson,  70  Tex.  588;  Carr  v.  Carr,  92  Ky.  552. 

Siegall  V,  Huff,  54  Tex.  193;  Chafifee  v.  Other  Methodf  Exolnded.  —  Service  by 

Bryan,  1  Tex.  App.  Civ.  Cas.,  §  770.  publication  being  in  derogation  of  the 

Washington,  —  Garrison  v,  Cheeney,  common    law,  nothing  is  to  be   pre- 

1  Wash.  Ter.  489.  sumed  in  favor  of  the  court's  jurisdic- 
Wisconsin,  —  Hafern    v,     Davis,    10  tion,  and  the    method   prescribed   by 

Wis.    501;    Likens   v,   McCormick,   39  statute  must  not  only  be  strictly  foi- 

Wis.  313;  Frisk  v,  Reigelman,  75  Wis.  lowed,  but  it  must  be  followed  to  the 

499.  exclusion  of  any  other  method  not  also 

United  States,  —  Galpin  v.   Page,   18  clearly  provided.     Grigsby  v.  Barr,  14 

Wall.  (U.  S.)  350;  Gray  v,  Larrimore,  Bush  (Ky.)  330;  Gamble  v.  Dalrymple, 

2  Abb.  (U.  S.)  542;    Mercantile  Trust  28  Tex.  593. 

Co.  V.  Lamoille  Valley  R.  Co.,  16  Snhseqnent  Statutory  Cliange. —  Where 
Blatchf.  (U.  S.)  324;  Cissell  v,  Pulaski  a  publication  is  made  in  compliance 
County,  3  McCrary  (U.  S.)  446;  Haa-  with  tbe  statute  in  existence  at  the 
ley  V,  Boynton,  5  McCrary  (U.  S.)  453,  time  of  the  institution  of  the  suit,  its 
17  Fed.  Kep.  873;  Batt  v,  Procter,  45  validity  will  not  be  affected  by  a  sub- 
Fed.  Rep.  515;  Bracken  v.  Union  Pac.  sequent  statute  changing  the  manner 
R.  Co.,  56  Fed.  Rep.  447;  Meyer  c.  of  giving  notice.  Parsons  c^.  Paine,  26 
Kuhn,  65  Fed.  Rep.  705.  Ark.  124. 

Texas  —  Statement   of  Facts.  —  Under  1.  Pinkney  v,    Pinkney,    4   Greene 

Tex.  Rev.  Stat.,  art.  1345,  requiring  the  (Iowa)  324. 

court    to   make   out    and    incorporate  Error  to  Take  Bill  ae  Confeeied.  —  If 

in  the  record  a  statement  of  the  facts  the  statute  be  not  strictly  followed  in 

upon  which  the  judgment  was  based,  making  publication  of  summons,  the 

where  a  default  was   rendered   upon  notice  is  insufficient,  and  it  is  error  to 

service  by  publication,  it  was  held  that  take  the  bill  as  confessed  and  proceed 

a  failure  to  comply  with  this  require-  to  final  decree  against  a  defendant  so 

ment     would     authorize    a    reversal,  summoned  without  notice.     Coons  v. 

Burns  v,  Batey,  i  Tex.  App.  Civ.  Cas.,  Throckmorton,  25  Ark.  60. 

§  420;  Chaffee  v.  Bryan,  i  Tex.  App.  8.  Clarke  v.   Strong,  13  Ark.  491. 

Civ.  Cas.,  §  772;  Byrnes  v.  Sampson,  3.  Gray  v,  Larrimore,  2  Abb.  (U.  S.) 

74  Tex.  79.     See  also  Buse  v.  Bartlett,  542. 

I     Tex.    Civ.    App.    335;     Harris    v.  Federal  Court — Pnblioation  in  Aeoofd- 

•Daugherty,   74  Tex.    i ;    Taliaf ero  v.  anoe  with  State  Statnte.  —  Publication  of 

Carter,  74  Tex.  637.  summons  must  be  made  in  strict  com- 

Arkansae  —  Appointment  of  Attorney. —  pliance  with  the  statute;   thus,  where 

Under  Mansf.  Ark.  Dig.,  §  5190,   be-  the  provisions  of  Supplementary  Rev. 

fore  judgment  can  be  regularly  ren-  Stat.    U.   S.    1874-^1,  p.  84,   were  not 

dered  against  a  defendant  summoned  complied  with,  it  was  held   that  the 

by    publication,    who    has    made    no  court  acquired  no  jurisdiction,  and  ilMrt 
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2.  Appearing  of  Seoord  —  a.  Necessity   for   Affirmative 
Showing.  —  It  is  generally  held  that,  where  process  is  served  by 

publication,  the  record  should  show  affirmatively  that  all  the 
statutory  requirements  regarding  service  by  that  method  have 
been  complied  with.^ 

its  judgment  was  void,  notwithstand-  Iowa,  —  Miller  v.   Corbin,  46  Iowa 

ing  the  publication  was  in  accordance  150;  Abell  v.  Cross,  17  Iowa  171;  Mc« 

with   the   state  siatuie.      Bracken    v,  Gahen  s;.  Carr,  6  Iowa35i;  Lot  Two  v^. 

Union  Pac.  R.  Co.,  56  Fed.  Rep.  447.  Swetland,  4  Greene  (Iowa)  465. 

Posting  Instead  of  Pabliahing. — In  Mis-  Kentucky.  —  Brown  field    v.   Dyer,   7 

liiBiiypiy  in  order  for  the  court  to  acquire  Bush  (Ky.)  505;    Grigsby  v,   Barr,  14 

jarisdiccion  of  a  nonresident  defendant  Bush  (Ky.)  330;  Gale  v.  Clark,  4  Bibb 

in  attachment,  notice  must  be  published  (Ky.)  416;    Mims   z/.    Mims,    3    J.   J. 

for  four  weeks  in  a  newspaper,  and  a  Marsh.  (Ky.)  103.     But  see  Newcomb 

copy  mailed  to  him;  and  where  notice  v,  Newcomb,  13  Bush  (Ky.)  544. 

was  given  by  posting  the  advertisement  Michigan,  —  Adams   v,  Hosmer,  98 

at  five  public  places  in  the  county,  and  Mich.  51. 

by  a  notice  from  the  clerk  sent  through  Minnesota.  — Godfrey  v.    Valentine, 

the  mail  addressed  to  the  defendant  at  39  Minn.  336. 

his  sup|>osed  place  of  residence,  it  was  Missouri.  —  State  v.  Horine,  63  Mo. 

held   insufficient  to  give  jurisdiction.  App.  i. 

Moore  v.  Williams,  44  Miss.  61.  Montana.  —  Palmer  v.  McMaster,  8 

In   DiTorco    Proooedings  where    con-  Mont.  186. 

structive  notice  is  attempted,  If  there  Nebraska.  —  Atkins  t^.  Atkins,  9  Neb. 

is  a  failure  to  pursue  the  essential  re-  191. 

quirements  of  the  statute  the  decree  New  York.  —  Hallett  v.  Righters,  13 

rendered  upon  such  illegal  constructive  How.  Pr.  (N.  Y.  Supreme  Ct.)  43. 

service  is  void  as  to  parties  who  have  North  Carolina.  —  Spillman    v.   Wil- 

not  appeared  or  pleaded  in  the  case,  liams,  91  N.  Car.  483. 

Shrader  v.  Shrader,  36  Fla.  502.  Oregon.  —  Northcut  v.  Lemery,  8  Ore- 

Dofoet  Kot  Snppliod  by  Aotnal  Kotioe.  gon  316. 

—  Where  service  is  by  publication,  a  United  States.  —  Hartley  v.  Boynton, 
strict  compliance  with  the  statute  as  to  5  McCrary  (U.  S.)  453;  Cissell  v.  Pu- 
the  mode  of  giving  such  notice  is  essen-  laski  County,  3  McCrary  (U.  S.)  446; 
tial,  and  any  material  deviation  in  the  Neff  v.  Pennoyer,  3  Sawy.  (U.  S.)  274; 
publication  from  the  provisions  of  the  Galpin  v.  Page,  18  Wall.  (U.  S.)  350; 
statute  will  not  be  supplied  by  actual  Gray  v.  Larrimore,  2  Abb.  (U.  S.)  542. 
notice.     Vizzard  z/.  Taylor,  97  Ind.  90.  Stating  Faoti.  —  In  Alabama  the  record 

Somediod   by   Ordor  of  Bepnblication.  must  show  not  merely  that  publication 

—  It  seems  that  a  defective  service  by  was  made  as  required  bylaw,  but  must 
publication  may  be  remedied  by  an  state  the  facts  showing  that.  There- 
order  for  republication.  Price  v.  Cox,  fore,  where.  In  an  action  by  original  at- 
83  N.  Car.  261.  tachment,  the  judgment  entry  recited 

1.  Alabama.  —  Paulling  v.  Creagh,  63  that  the  plaintiff  made  proof  '*  of  due 

Ala.  398;  Diston  v.  Hood,  83  Ala.  331;  and  legal  service  on  the  defendants  of 

Brinsfield    v.    Austin,    39    Ala.     227;  the  issuance  and  levy  of  the  original 

Keiffer  t.  Barney,  31  Ala.  192;  Coster  attachment,**  it  was  held  insufficient  on 

V.  Georgia  Bank,  24  Ala.  37;  Hartley  appeal  for  not  showing  that  the  publl* 

V.  Bloodgood,  16  Ala.  233;  Beavers  v.  cation  was  made  in  a  newspaper,  etc., 

Davis,  19  Ala.  82.  as    required    by  Code  of    Ala.    1886, 

California,  —  McMinn  v.  Whelan,  27  §  2936.     Diston  v.  Hood,  83  Ala.  331. 

Cal.  300.  Contents    of     Judgment    Soil  —  Ca/t- 

Colorado.  —  O'Rear    v.     Lazarus,    8  fornia.  —  Under  Cal.  Code  Civ.   Pro., 

Colo.  608;  Frybarger  v.  McMillen,  15  §412,  neither  the  affidavit  for  publica- 

Colo.  349.  tion  nor  the  order  of  publication  forms 

Illinois,  —  Haywood  v.  McCrory,  33  part  of  the  judgment  roll  and  cannot 

111.  459;  Randall  v.  Songer,  16  111.  27;  be  considered  on  collateral  attack;  and 

Baldwin  v.  Ferguson,  35  111.  App.  393;  in  the  absence  of  anything  in  the  judg- 

Star  Brewery  v.  Otto,  63  111.  App.  40;  ment  roll  inconsistent  with  the  court's 

Vairin  v,  Edmonson,  10  111.  270.  finding  of  due  service  it  will  be  pre- 

47  Volume  XVII. 


OmplUnoe  witii  BUtute.         PUBLIC  A  TION.  Appeuing  of  RMOvd. 

b.  Effect  of  Judgment  Recital  of  Due  Service.  —  (i)  On 

Direct  Attack,  —  Where  a  judgment  or  decree  rendered  on  service 
by  publication  is  directly  assailed,  it  is  the  general  holding  that  a 
recital  of  due  service  therein  is  not  conclusive.^  But  in  some 
jurisdictions,  if  the  judgment  recites  that  due  service  by  publica- 
tion was  had,  which  recital  is  not  contradicted  by  the  record,  it  is 
presumed  on  appeal  that  such  recital  is  true.* 

(2)  On   Collateral  Attack. — Where    a   decree    or    judgment 

sumed  that  the  publication  was  made  9.  Moore  v.  Holt,  10  Gratt.  (Va.)  284; 

in  compliance  with  the  statute.     People  Craig  v.   Sebrell,   9   Gratt.   (Va.)   131 ; 

V.  Thomas,  loi  Cal.  571 ;  Kahn  v.  Mat-  Claybrook  v.  Wade,  7  Coldw.  (Tenn.) 

thai,  115  Cal.  689;  LaFetra  v.  Gleason,  555;    Kyle  v.  Philips,  6  Baxt.  (Tenn.) 

loi  Cal.  246;  Sichler  v.  Look,  93  Cal.  A3;  Styles  v.  Laurel  Fork  Oil,  etc.,  Co., 

600;  Matter  of  Newman,  75  Cal.  213;  (W.  Va.  1898)  32  S.  E.  Rep.  227.     Sec 

McCauley    v.    Fulton,    44    Cal.    355;  also  Coons  v,  Throckmorton,  25  Ark. 

Qui vey  t/.  Porter,  37  Cal.  458;  Hahnv.  60;    Clemson  Agricultural  College  v. 

Kelly,  34  Cal.  391;  Sharp  v,  Daugney,  Pickens,  42  S.  Car.  511;  Burke  v.  Don- 

33  Cal.  505.     But  see  Peoples.  Greene,  novan,  60  111.  App.  241. 

74  Cal.  400.  Ho    Presiimptioii    of    Ixunficieney.  — 

Oregon,  —  Under  Oregon  Code,  §  269,  Where   it  does  not   appear  from    the 

the  proof  of  publication  required  to  be  record  that  there  was  no  proper  proof 

put  in  the  judgment  roll  includes  the  of  publication,  and  the  record  contains 

affidavit  and  order  for  publication,  as  no  bill  of  exceptions,  but  shows  judg- 

well  as  the  printer's  affidavit  of  publi-  ment  in  the  lower  court,  it  canuot  be 

cation.     Neff  v.  Pennoyer,  3  Sawy.  (U.  presumed  on  appeal  that  the  proof  of 

S.)  274.  the  publication  was  insufficient  in  the 

1.  PauUing  v,  Creagh,  63  Ala.  398;  lower  court.     McBride  v.  Hartwell,  2 

Diston  r.  H(X)d,  83  Ala.  331;  Hartley  z/.  Kan.  410.     See  also  Lyle  v.  Siler,  103 

Bloodgood,  i6  Ala.  233;  Dow  v.  Whit-  N.  Car.  261. 

man,  36  Ala.  605;  Keiffer  v.  Barney,  31  Loss  of  Proof.  —  In  an  action  to  set 

Ala.   192;    Weeks  v.  Garibaldi  South  aside  a  judgment  of  divorce  granted 

Gold    Min.   Co.,    73    Cal.    599;    Yolo  upon  service  by  publication  it  appeared 

County  V.  Knight,  70  Cal.   431 ;  Star  that  the  papers  in   the  suit  had  been 

Brewery  v.  Otto,  63  111.  App.  40;  Trim-  lost,  and  neither  the  tecord  nor  the  de- 

ble   V,   Longworth,    13   Ohio    St.   431;  cree  showed  on  what   ground  service 

Blossman  v.  Letchford,  17  Tex.  647.  by  publication  had  been  made.     It  was 

See    infra^   XIII.    3.   Attacking  Judg-  held  that  in  the  absence  of  affirmat^e 

ment,  proof    showing    that    the    publicatioo 

Othsr  Proof  Hot  Presiimed. — Where  the  was  insufficient,  it  would  be  presumed 
record  stated  that  the  summons  was  that  the  court  had  jurisdiction.  Finch 
served  by  publication  upon  a  nonresi-  v,  Frymire,  (Tenn.  Ch.  1896)  36  S.  W. 
dent  who  was  beyond  the  jurisdiction  Rep.  883.  See  also  Beattie  v.  Wilkin- 
of  the  court,  it  will  not  be  presumed  in  son,  36  Fed.  Rep.  646. 
a  direct  proceeding  that  other  proof  of  Where  the  Record  Is  Hot  Complete  and 
service  was  made  to  the  court  than  that  there  is  a  recital  in  the  decree  that  no- 
shown  in  the  record  and  recited  in  the  tice  was  given  by  publication,  there 
judgment,  nor  that  the  court  acquired  will  not  be  a  reversal  because  of  the 
jurisdiction  unless  that  is  affirmatively  absence  of  the  certificate  of  publication 
shown.  Godfrey  r.  Valentine,  39  from  the  record.  Clear  Creek,  etc., 
Minn.  336.  Gold,  etc.,  Min.  Co.   v.   Root,   i  Colo. 

How  Quettioii  Balsed.  —  The  question  374. 

as  to  the  failure  of  the  record  to  show  Kay    Be    Contradicted    by   Beoord. — 

due  proof  of  notice  by  publication  is  Where  a  recital  of  due  publication  in 

not  raised  in  the  Supreme  Court  by  an  the  decree  is  contradicted  by  an  affirm- 

assignment  of  errors   upon  the  suffi-  ative  showing  in  the  record,  the  recital 

ciencv  of  certain   pleadings,   and  the  in  the  decree  will  raise  no  presumption 

sufficiency  of  the  evidence  to  sustain  of  a  proper  service.     Styles  r.  Laurel 

the  finding  of  the  court.     Mayer  v.  Fork  Oil,  etc.,  Co.,  (W.  Va.  1898)  3a  S. 

Grottendick,  68  Ind.  i.  E.  Rep.  227. 
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attacked  collaterally  contains  a  recital  of  due  service  of  process, 
this  is  usually  held  to  constitute  at  least  prima  facie  evidence  of 
the  fact  of  service,*  and,  if  not  contradicted  by  anything  in  the 
record,  is  sufficient  to  sustain  the  judgment  or  decree.* 

1.  Bickerdike  v,  Allen,  157  111.  95;  TVjtoj.  ~  Hardy  v.  Beaty,  84    Tex. 

Haynes  v.   Co  wen,   15   Kan.  645,  per  563;  Traylor  v,  Lide,  (Tex.  1887)  7  S. 

Brewer,  J.     See  also  Bowen  v.  Seale,  W.  Rep.  58;  Stewart  v,  Anderson,  70 

45  Miss.  30;  Kahn  v.  Matthai,  115  Cal.  Tex.  588;    Tread  way  v,  Eastburn,  57 

68q.  Tex.  209;    Lawler  v.  White,  27  Tex. 

Fnnunption    of  Bainilarity.  —  Where  250;  Buse  v,  Bartlett,  i  Tex.  Civ.  App. 

the  statute  does  not  require  the  record  335. 

to  contain  the  evidence  of  such  service,  Virginia,  —  Wilcher    v,    Robertson, 

it  will  be   presumed  that  service  was  78  Va.  602. 

regularly  made  as  ordered  although  no  United  States,  —  Galpin   v.   Page,   I 

proof   thereof  appears  in  the  record.  Sawy.  (U.  S.)  309;   Applegate  v.  Lex- 

Applegate  z'.  Lexington,  etc.,  Min.  Co.,  ington,  etc.,  Min.  Co.,  117  U.  S.  255; 

117   U.   S.    255.    And    see   Wright  v,  Foster  v,  Givens,  67   Fed.   Rep.  684; 

Marsh,  2  Greene  (Iowa)  94.  Beattie  v.  Wilkinson,  36  Fed.  Rep.  646. 

In  Texas,    where  a    judgment    ren-  But  see  Hartley  v.  Boynton,  5  McCrarv 

dered  against  a  nonresident  on  attach-  (U.  S.)  453.     See  infra^  XIII.  3.  Attack^- 

ment  and    service   by    publication    is  ing Judgment, 

collaterally  attacked,  the  same  pre-  A  Full  Bisonsiioii  of  the  Confliflttng  De- 
sumptions  as  to  jurisdiction  and  regu-  eisiozis  in  regard  to  the  effect  of  a  re- 
larity  of  proceedings  are  indulged  in  cital  of  due  service  in  a  judgment 
favor  thereof,  as  in  favor  of  a  judg-  collaterally  attacked  is  not  within  the 
ment  upon  personal  service.  Buse  v,  scope  of  this  article.  For  a  further 
Bartlett,  i  Tex.  Civ.  App.  335;  Hardy  treatment  of  the  subject,  see  the  art!- 
V.  Beaty,  84  Tex.  562;  Stewart  v.  An-  cles  Jurisdiction,  vol.  12,  p.  114; 
derson,  70  Tex.  588;  Treadway  v.  Service  of  Process;  and  for  a  full 
Eastburn,  57  Tex.  209;  Lawler  v,  treatment  of  collateral  attack,  see  Am. 
White,  27  Tex.  250.  See  also  Traylor  and  Eng.  Encyc.  of  Law  (2d  ed.),  title 
V,  Lide,  (Tex.  1887)  7  S.  W.  Rep.  58.  Judgments  and  Decrees, 

8.  Arkansas,  —  McLain  v,  Duncan,  57  Erroneons  but  Hot  Void.  —  Where  it 

Ark.  49.  appears  of  record  that  the  court  was 

California.  —  Crew  v,  Pratt,  119  Cal.  satisfied  by  proof  that  publication  had 

139;  Matter  of  Newman,  75  Cal.  213;  been  legally  made,  the  decree  cannot 

Hahn  v,  Kelly,  34  Cal.  391;  McCauley  be  deemed  absolutely  void,  although, 

V.  Fulton,  44  Cal.  355.  if  the  record  does  not  contain  the  proof, 

Illinois,  —  Casey  v.  People,  165  111.  49.  the  decree  may  be  erroneous.     Sid  well 

And  see  Burke  v,  Donnovan,  60  111.  v,    Worthington,    8    Dana    (Ky.)    75; 

App.  241.  Jeflfre^    v.  Callis,  4   Dana  (Ky.)  465; 

Indiana.  —  Esslg  v.  Lower,  120  Ind.  Hardin   v,  Strader,   i    B.   Mon.  (Ky.) 

239;  Goodell  V.  Starr,  127  Ind.  198.  286;    Scott  v,  Pleasants,  2Z  Ark.  364; 

Iowa.  —  Fanning  v,  Krapfl,  68  Iowa  Waltz  v.  Borroway,  25  Ind.  380.     See 

244;  Wright  V  Marsh,  %  Greene  (Iowa)  also  Spillman  v,  Williams,  91  N.  Car. 

94.  483. 

Mississippi.  —  Saffarans  v,  Terry,  12  Wifoonsln.  —  Under  Wis.  Rev.  Stat., 

Smed.  &  M.  (Miss.)  690.  g  2641,  providing  that  the  order  of  pub- 

Missouri.  —  Kane    v.    McCown,     55  lication  shall  be  **  presumptive  proof 

Mo.  181;  Brawley  v.  Ranney,  67  Mo.  of  the  existence  of  all  facts  required  to 

280;  Charley  v.  Kelley,  120  Mo.   134;  exist  to  authorize  the  same  to  be  made, 

Roberts  v.  St.  Louis  Merchants*  Land  and  conclusive  in  all  collateral  actions 

Imp.  Co.,  126  Mo.  460.  or  proceedings,"  it  was  held  that  where 

Nebraska,  —  Miller  v,  Finn,  I  Neb.  the  order  for  publication  recited  that  it 

254.  appeared  to  the  satisfaction  of  the  offi- 

Okio.  —  Buchanan  v.  Roy,  2  Ohio  Sl  cer  signing  it  **  that  the    defendant, 

251;  Fowler  v.  Whiteman,  2  Ohio  St.  being  a  resident  of  this  state,  has  de- 

270;  Boswell  V.  Sharp,  15  Ohio  447.  parted    therefrom   with   intent  to  de- 

Tennessee.  —  Allen  v,  GillUand,  6  Lea  fraud  his  creditors,"  and  the  judgment 

(Tenn.)  521;  Walker  v.Cottrell,  6  Baxt.  recited    that    it    appeared    **  by    due 

(Tenn.)  257.  and  sufficient  proof,  etc.,  that  the  sum- 
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Booital  Contradietod  \(j  Seoord.  —  But  where  the  record  shows  affirma- 
tively that  no  sufficient  service  by  publication  was  had,  the  judg- 
ment may  be  attacked  collaterally  notwithstanding  a  recital 
therein  of  due  service.* 

m.  NECE88ITT  FOB  Setubh.  —  Under  some  statutes  the  original 
process  is  required  to  be  returned  before  a  notice  by  publication 
can  be  authorized.^  But  in  most  of  the  states  there  need  be  no 
return  by  the  sheriff  as  a  prerequisite  to  publication.' 

mons  was  duly  served  by  publication/'  8.  In  nUnolB  there  need  not  be  a  re- 
it  was  sufficient  to  confer  jurisdiction  as  turn  of  **  not  found  "  to  authorize  serv- 
against  collateral  attack.  Storm  r.  ice  upon  nonresidents  by  publication. 
Adan)s,  56  Wis.  137.  Millett  v.  Pease,  31  III.  377.  Bui  prior 
But  this  statute  does  not  apply  to  a  to  the  statute  of  1857  sucii  return  was 
case  where  the  record  itself  shows  that  necessary.  Jacobus  v.  Smith,  14  111. 
the  order  was  made  upon  insufficient  359;  Smith  v,  Trimble,  27  111.  152. 
proof.  Manning  v.  Heady,  64  \A  is.  In  Xaneas,  where  notice  is  by  publi- 
630.  cation,  it  is  unnecessary  for  the  clerk 

1.  Lusk  V.  Perkins,  48  Ark.  238;  to  issue  a  summons.  Larimer  v. 
Hyde  v.  Redding,  74  Cal.  493;  McMinn  Knoyle,43  Kan.  338:  Bannister  v.  Car- 
V,    Whelan,    27    Cal.    300;     Israel    v.  roll,  43  Kan.  64. 

Arthur,  7  Colo.  5;  Wallahan  v,  Ingcr-  Minnesota. —  Under  Gen.  Stat.  1894, 
soil,  117  111.  128;  Miller  v,  Corbin,  46  §  5204,  the  filing  of  the  return  of  the 
Iowa  150;  Adams  v,  Cowles,  95  Mo.  sheriff  is  not  a  jurisdictional  prerequi- 
501;  Northcut  v.  Lemery,  8  Oregon  site  to  the  publication  of  the  summons. 
316;  Odell  V.  Campbell,  g  Oregon  298;  Easton  v,  Childs,  67  Minn.  242,  overruU 
Fowler  v,  Simpson,  79  Tex.  611;  Man-  ing  Corson  v.  Shoemaker,  55  Minn.  386. 
ning  V,  Heady,  64  Wis.  630;  Neff  v,  Korth  Carolina.  —  Where  notice  is  by 
Pennoyer,  3  Sawy.  (U.  S.)  274,  affirmed  publication,  the  advertisement  is  the 
9(  U.  S.  714;  Cissell  v,  Pulaski  substantial  process,  and  a  failure  to  re- 
County,  3  McCrary  (U.  S.)  446.  But  turn  the  summons  will  not  operate  a 
see  Casey  v.  People,  165  111.  49.  discontinuance.      Church    v.  Furniss, 

Where  a  Judgment  Ii  Silent  aa  to  Ko-  64  N.  Car.  659. 

tiee,  but  it  appears  from  the  record  that  Oregon.  —  Under  Hill's  Annot.  Laws 

the  defendant  was  a  nonresident  and  of  Oregon,  §  56,  providing  for  service 

that  service  was  bv  publication,  and  by  putlication,  where  it  is  shown  by 

the  record  fails  to  show  an  acceptance  affidavit  that  the  defendant  cannot  be 

or   waiver  of  notice,   such  judgment  found  within  the  state,  it  is  not  essen- 

will  be  held  void  on  a  collateral  attack,  tial  that  there  should  first  be  a  return 

McCarthy  r.  Burtis,  3  Tex.  Civ.  App.  by  the  sheriff  of  "  not  found."     Colfax 

439,  Bank  v.  Richardson,  (Oregon  1898)  54                     1 

2.  See  the  statutes  of  the  various  Pac.  Rep.  359.  \ 
states;  and  see  Pinkney  v.  Pinkney,  Alabama— Chanoery. —  In  proceed- 
4  Greene  (Iowa)  324;  Trask  v.  Key,  4  ings  in  chancery  against  absent  de- 
Greene  (Iowa)  372;  Taylor  v,  Brobst,  4  fendants,  it  is  unnecessary  that  any 
Greene  (Iowa)  534;  Turnage  v,  Fisk,  subpcena  should  issue,  when  the  neces- 
22  Ark.  286.  sary  proof  of  non  residence  is  made  be- 

Betnm  Before  Betnm  Day.  —  A  return  fore  the  register;  when  infant  defend- 

of   the   summons   non  inventus  before  ants  are   nonresidents,   it   is   perhaps 

the  return  day  will  not  support  a  notice  necessarv,  under   the  amended    rules, 

by    publication.     Palmer  v,  Cowdrey,  that  their  ages  and   places  of  abode 

2  Colo.  I ;   Vance  v.  Maroney,  4  Colo,  should  also  appear.     Erwin  v.  Fergu- 

47;    Clayton  v,  Clayton,  4  Colo.  410;  son,  5  Ala.  158. 

Plumb  V.  Bateman,  2  App.  Cas.  (D.  C.)  Kentneky —  Ko  Sommons  Kecessary.  — 

i$6:  Soule  V.  Hough,  45  Mich.  418.  The  taking  of  a  warning  order  against 

BatomKeedKot  State  Fact  of  Pnbliea-  a  nonresident  defendant  is  the  begin- 

tion.  —  It  is  not  necessary  that  the  con-  ning  of  the  action  as  against  him;  no 

stable  should  state  in  his  return  on  the  summons    is   necessary.     Hoffman   r/. 

summons  that  publication  was  made.  Brungs,  83  Ky.  400;  Anderson  v.  Sut- 

Seaver  v,  Fitzgerald,  23  Cal.  86.  ton,  2  Duv.  (Ky.)  485. 
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IV.  The  Dsolasatiov   ob  Coxplaivt  —  1.  When  Filed.  —  In 

some  states  the  statutes  require  the  filing  of  a  verified  declaration 

or  complaint  before  publication  can  be  authorized.^     Where  the 

ladiBUA  —  Suit  for  Divoroe.  —  Under  until  after  the  bill  or  petition  is  filed 
the  Ind.  Rev.  Stat,  of  1852,  it  was  held  that  such  absent  defendants  are  by 
that  a  notice  by  publication  to  a  non-  such  order  required  to  appear  to  and 
resident  defendant  in  a  suit  for  divorce  answer.  Benner  v.  Street,  22  Fla.  274. 
was  sufficient  to  give  jurisdiction  of  Kew  York  —  Based  on  Verified  Cent- 
such  defendant  without  the  issuing  of  plaint.  —  Under  N.  Y.  Code  Civ.  Proc, 
a  summons.  Green  v.  Green,  7  Ind.  |  439,  an  order  of  publication  must  be 
113.  founded  on  a  verified  complaint  show- 

Freenmption  that  Sunmozis  Was  Issaed.  ing  a  cause  of  action,  and  the  order 

—  Where  a  notice  by  publication  to  a  will  not  be  granted  until  such  complaint 

nonresident  defendant  positively  recites  is   presented   to   the  court.      Ladd  v. 

that  a  summons  was  duly  issued,  and  Terre  Haute  C.  &  M.    Co.,    13   N.  Y. 

the  inference  can   be  drawn  from  the  Wkly.   Dig.  209;    Bryan  z/,  University 

recitals  of  the  decree  that  such  sum-  Pub.  Co.,  112  N.  Y.  382. 

mons   was  issued,  the  mere   fact  that  Where  Complaint  on  File  Copy  Suffi- 

no  summons  is  found  in  the  record  will  cieni.  —  Under  N.  Y.  Code  Civ.  Proc, 

not  overcome  the  presumption  that  the  §  439,  it  is  not  necessary  to   present 

clerk   did  his  duty   by    issuing  such  to  the  judge  making  the  order  of  pub> 

summons.     Hannas    v.    Hannas,    no  lication    the   particular    verified    com- 

111.  53.  plaint.     Where  there  is  a  verified  com- 

1«  Wieooniin  —  Verified    Complaint. —  plaint  on   file    in   the  county    clerk's 

Wis.   Rev.  Stat.,  §  2640,   requires  the  office,  and  the  affidavit  for  publication 

filing  of  a  duly  verified  complaint  be-  states  such  to  be  the  fact,  and  annexes 

fore  an   order  of   publication  can   be  a  copy   thereof,    it  is  sufficient.     Mc- 

made,    and    unless   this    is    done    the  Cully  v.  Heller,  66  How.   Pr.  (N.  Y. 

order  is  a  nullity.     Oelbermann  v.  Ide,  Supreme   Ct.)  468;    Stow  v.  Stacy,  14 

93  Wis.  669;    Voelz  V,  Voelz,  80  Wis.  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.)  45. 

504;  Frisk  V.  Reigslman,  75  Wis.  499;  Papers  to  Be  Filed  Before  First  Pub- 

Witt  V.  Meyer,  69  Wis.  595;    Manning  lication.  —  Under    N.    Y.    Code    Civ. 

V.  Heady,  64  Wis.  630;    Cumm'.ngs  v.  Proc.  §  442,  requiring  the  summons, 

Tabor,  61  Wis.  185.  complaint,  order  of   publication,   and 

Complaint  Kept  by  Attorney,  —  Under  affidavits  in  support  of  the  order,  to  be 

Wis.  Rev.  Stat.,  §  2640,  requiring  the  filed  with  the  clerk  on  or  before  the 

filing  of  a  duly  verified  complaint  be-  first   day   of   publication,  a  failure   to 

fore  an   order  of   publication   can    be  comply   with   such   requirements  will 

made,  it  was  held  that  where,  in  an  ac-  defeat  jurisdiction.     Whiton  v.  Morn- 

tion  against  a  nonresident,  the  plain-  ing  Journal  Assoc.,  23  Misc.  Rep.  (N. 

tiff's  attorney  procured  the  complaint,  Y.  Supreme  Ct.)  299.     And  an  order  of 

affidavit,  and  order  of  publication   to  the  court  subsequent  to  the  judgment 

be  marked  by  the  clerk  as  "  filed  "  of  a  for  the  filing  of  the  complaint  nunc  pro 

certain   date,    but  instead    of  leaving  tunc  as  of  the  day  the  summons  was 

them   at  the  office   of  such  clerk   he  first  published  will  not  avail  to  give 

kept  them  himself,  it  was  not  such  a  vitality  to  the  judgment.     Kendall  v. 

filing  as  the  statute  required.     Witt  v.  Washburn,    14   How.   Pr.   (N.   Y.  Su- 

Meyer,  69  Wis.  595.  preme  Ct.)  380. 

Appeal —  Order     Stating     Filinfr    of  Contra  in    Iowa.  —  Under   the   Iowa 

Complaint.  —  Where  the  order  of  publi-  Code,  ^  2618,  it  is  not  essential  to  the 

cation  in  the  record  of  the  court  below  acquiring  of  jurisdiction,  upon  service 

states  that  the    complaint   was    then  by  publication,  that  the  petition  should 

on  file,  this  must  be  taken  as  true  on  be  filed  before  the  publication  is  made, 

appeal,   and    an    objection    that    the  Foster  v.  Henderson,  54  Iowa  220,  over- 

complaint  was  not  on  file  until  after  ruling  Billings  v,  Kothe,  49  Iowa  34. 

judgment  will  not  be  sustained.    North-  See  also  Oliver  v,  Davis,  81  Iowa  287. 

western  Mut.  L.  Ins.  Co.  v.  Neeves,  46  Preeomption  of  Dne  Filing.  —  The  issu- 

Wis.  147.  ance  of  an  order  of  publication  raises 

Florida.  —  An  order  for  publication  the  presumption  that  the  petition  and 

requiring  absent  defendants  to  appear  other  papers  in  the  case  had  been  filed 

and  answer  cannot  properly  be  issued  theretofore,  without  any  indorsement 
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verification  to  the  complaint  is  taken  before  a  commissioner  in 
another  state,  but  is  not  sufficiently  authenticated  as  required  by 
law,  it  will  not  authorize  an  order  of  publication.  * 

2.  Ameniment  After  Publioatioxt  —  After  the  completion  of 
service  by  publication  the  plaintiff  cannot  amend  his  complaint 
so  as  to  set  up  a  new  cause  of  action,  or  cure  a  defective  one,  and 
proceed  to  judgment  without  any  further  process.* 

Y.  Atfidayit  70B  Publication  —  1.  Veoendty  for  —  a.  In  Gen- 
eral. —  The  statutes  providing  for  service  of  summons  by  pub- 
lication usually  require  as  a  prerequisite  to  such  service  the  filing 
of  an  affidavit  stating  the  grounds  upon  which  it  is  sought. 
Under  such  statutes,  the  filing  of  the  prescribed  affidavit  is  essen- 
tial to  the  jurisdiction  of  the  court,  and  without  it  no  valid  judg- 

thereon  of  the  date  of  filing.    Johnson  9.  Stewart  v,  Anderson,  70  Tex.  588; 

V.  Gage.  57  Mo.  160.  Wood  v,  Nicolson,  43  Kan.  461. 

]>emaiidi]ig  Copy  of  CompUint  —  Hew  Snpplemeiital  OoBLpUint  Filad.  —  After 

York.  —  Where  a  defendant  is  served  an  order  of  publication,  and  the  issue 

by  publication   and   mailing  only,  he  of  the  summons,  a  supplemental  com- 

may  before  the  completion  of  the  pub-  plaint  was  filed,  and  a  summons  issued 

lication  appear  and  demand  another  thereon.     It  was  held  that  the  original 

copy  of  the  complaint,  and   in  such  action  became  merged  in  the  action  as 

case  the  time  to  answer  will  run  from  supplemented,   and   that    in  order  to 

the  receipt  of  such  second  copy,  in  the  acquire  jurisdiction  of  the  persons  of 

absence  of  any  stipulation  to  the  con-  absent  defendants  by  publication,  the 

trary.     Van  Zandt  v.  Van  Zandt,  23  summons  issued  on  the  supplemental 

Abb.  N.  Cas.  ^N.  Y.  Supreme  Ct.)  328.  complaint,  and  not  the  original  sum^ 

But  where,  after  an  order  for  publi-  mons,   must  be    published.     McMinn 

cation,  personal  service  is  had   upon  c/.  Whelan,  27  Cal.  300. 

the  defendant  without  the  state,  the  Adding  Putj.  —  Where,  after  publi- 

defendant's  attorney  cannot,  upon  ap-  cation  has  been  made,  a  party  is  added 

pearing,  demand  another  copy  of  the  who  makes  personal  appearance,  a  new 

complaint.      Skinner    v.    Skinner,    23  order  of  publication  is  not  necessary. 

Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  327.  Chtlders  v.  Schantz,  120  Mo.  305. 

Xiohigan  —  Dadaratioii  FUod  Prior  to  An  Amondment  of  the  OoBLplnint  in  Mai- 
Proof. —  Where  the  statute  provided  tor  of  Form,  after  publication  of  sum- 
that  one  might,  upon  filing  an  affidavit  mons,  does  not  open  up  a  default 
of  publication,  also  file  his  declaration  rendered  on  such  notice,  nor  require 
and  proceed  as  though  actual  notice  republication  of  the  summons,  nor 
had  been  given,  it  was  held  that  where  service  upon  the  absent  defendants, 
the  declaration  was  filed  prior  to  filing  Woodward  v.  Brown,  119  Cal.  283. 
proof  of  publication,  the  judgment  ren-  Intervention  After  Publication. — 
dered  thereon  was  void.  Nugent  v.  Where,  after  publication  to  nonresident 
Nugent,  70  Mich.  52.  defendants  in  a  suit  to  foreclose  a  me- 

1.  Williamson  v,  Williamson,  3  Civ.  chanics'  lien,  other  claimants  of  lien 

Pro.   Rep.   (N.   Y.   Supreme    Ct.)    69;  by  stipulation  with  the  plaintiffs  inter-                   ^ 

Phelps  fr.  Phelps,  6  Civ.  Pro.  Rep.  (N.  vened  and  filed  answers,  but  served  no                   ■ 

Y.  Supreme  Ct.)  IT7.  summons;  but  at  the  time  of  judgment 

Oonuniisionor  Uiing  Insnffldent  Seal. —  their  liens  were  barred  by  the  statute,  1 
Under  a  statute  requiring  the  filing  of  and  they  were  not  considered  in  the 
a"  duly  verified"  complaint  as  aeon-  decree;  it  was  held  that  the  filing  of 
dition  precedent  to  the  making  of  an  answers  by  the  interveners  did  not  con- 
order  of  publication,  a  complaint  veri-  stitute  such  an  amendment  of  the  com- 
fied  before  a  person  purporting  to  be  a  plaint  as  to  invalidate  the  service  by 
commissioner  of  deeds  for  the  state,  publication,  and  that  the  summons  was 
but  using  an  insufficient  seal,  will  not  not  insufficient  because  not  naming 
authorize  an  order  of  publication,  such  interveners  as  parties.  Goodale 
Oelbermann  v.  Ide,  93  Wis.  669.  v.  Coffee,  24  Oregon  346. 
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ment  can  be  rendered  against  a  party  so  summoned.  ^ 

*.  Should  Appear  of  Record.  —  Where  service  is  by  publi- 
cation it  should  affirmatively  appear  in  the  record  that  the  affidavit 
prescribed  by  the  statute  was  duly  filed  in  order  to  affect  with 
notice  the  party  so  summoned.'  But  it  has  been  held  that  a 
failure  of  the  record  to  show  the  filing  of  the  affidavit  may  be 

1.  Arkansas,  —  Gray  v,  Trapnall,  23  A  failure  to  file  such  affidavit  is  fatal 

Ark.  510.  on  demurrer.     Hynes  v,  Oldham,  3  T. 

California.  —  People   v.    Mullan,   65  B.  Mon.  (Ky.)  266. 

Cal.  396;  People  v,  Applegarth,  64  Cal.  And  a  decree  rendered  against  un- 

229;  People  V,  Ray,  (Cal.  1886)  12  Pac.  known  heirs  without  such  affidavit  is 

Rep.   161;    People  v,  Pearson,  76  Cal.  voidable.     Benningfield  v.  Reed,  8  B. 

400;  People  V.  Harrison,  107  Cal.  541.  Mon.  (Ky.)  102;    Hynes  r.  Oldham,  3 

Illinois.  —  Burke    v.    Donnovan,    60  T.  B.   Mon.  (Ky.)  266.     See  infra^  V. 

111.   App.     241.     And    see   Connely   v.  12.  In  Suits  Against  Unknown  Parties. 

Rue,  148  111.  207.  Affldavits  Made  in  Another  Action.  — 

Indiana.  —  Fontaine  v,  Houston,  58  On  an  application  for  an  order  of  pub* 

Ind.  316;    Peoples  v.  Stanley,  6  Ind.  lication  it  is  admissible  to  use  affidavits 

410.  made  and  entitled  in  another  action. 

Iowa.  —  Chase  v,  Kaynor,  78  Iowa  Barnard  s/.  Heyd rick,  49  Barb.  (N.Y.) 62. 

449.  8.  Coons  V,  Throckmorton,  25  Ark. 

Kansas. — Grouch  v.  Martin,  47  Kan.  60;    Bradley  v.  Jamison,  46  Iowa  68; 

313;    Shields   v.   Miller,   9    Kan.   390;  Bardsley    v.     Hines,     33     Iowa     157; 

Chicago,  etc.,    R.  Co.  v.  Campbell,  5  Adams  v.  Hosmer,  98  Mich.  51;  Piatt 

Kan.  App.  423.  v.   Stewart,   10  Mich.  260;    Hallett  v. 

Kentucky.  —  Shirley  v.  Mitchell,  3  J.  Ri^hters,  13  How.  Pr.  (N.  Y.  Supreme 

J.  Marsh.  (Ky.)  684;  Jeffrey  v.  Hand,  7  Ct.)  43. 

Dana  (Ky.)  89;  Thruston  v.  Nfasterson,  As  to  the  necessity  for  the  record  to 

9  Dana  (Ky.)  228;  Hynes  v.  Oldham,  3  shov/  compliance  with  the  statute,  see 

T.  B.  Mon.  (Ky.)  266.     And   see  Ben-  supra^  II.  2.  Appearing  of  Record, 

ningfield  v.  Reed,  8  B.  Mon.  (Ky.)  102.  Issaance  of  Order  Kot  Soinoient  Proof. — 

Michigan.  — Adams   v.   Hosmer,   98  Where  it  does  not  appear  from  the  rec- 

Mich.  51;    Piatt  tr.  Stewart,   10  Mich,  ord  that  an  affidavit  was  filed,  the  mere 

260.  fact  of  the  issuance  of  an  order  of  pub- 

Minnisota.  —  Brown  v.  St.  Paul,  etc.,  lication  will  not  raise  the  presumption 

R.  Co.,  38   Minn.  506;    Barber  z/.  Mor-  that  such  affidavit  was  made  or  that 

ris,  37  Minn.  194.  the  court  passed   upon  the  question  of 

Missouri.  —  Murdock  v.  Hillyer,  45  its  jurisdiction.     Bradley  v.  Jamison, 

Mo.  App.  287.  46  Iowa  68 

Montana.  —  Palmer  v.  McMaster,  8  flboold  Appear  in    Judgment    Soli.  — 

Mont.  186.  Where  the  judgment  roll  fails  to  show 

Nebraska.  —  Murphy    v.    Lyons,    19  that  any  affidavit   was  ever    filed,    a 

Neb.   689:    McGavock   v.    Pollack,    13  judgment  rendered   upon   service    by 

Neb.  535;    Blair   v.  West  Point   Mfg.  publication  is  absolutely  void.     People 

Co.,  7  Neb.  146.     But  see  Cheney  r.  v.  Greene,  74  Cal.  400. 

Harding.  21  Neb.  68.  The  affidavit  for  publication  is  a  pre- 

New   York.  —  Bryan    v.    University  requisite  to  the  obtaining  of  jurisdic- 

Pub.  Co.,  112  N.  Y.  382.  tion  by  the  court,  and  where,  upon  the 

Siuti    Againet   Unkiown    Hein.  —  In  trial,  a  defendant  was  allowed  to  intro- 

order    to    proceed    against    unknown  duce  in  evidence  the  judgment  rolls  in 

heirs  there  must  be  an  affidavit  that  certain  cases  in  which  service  by  pub- 

they  are  unknown.     Blight  v.  Banks,  lication  had  been  obtained,  and  they 

6  T.   B.  Mon.  (Ky.)   192;    Shirley   7/.  did  not  contain  the  affidavits  showing 

Mitchell.  3  J.  J.  Marsh.  (Ky.)  684;  Tevis  the  necessity  of  service  by  publication, 

V.  Richardson,  7  T.  B.  Mon.  (Ky.)  657;  nor  any  orders  of  a  judge  or  clerk  of 

Jeffrey    v.    Hand,    7   Dana  (Ky.)  89;  court  for  such  service,  and  such  omis- 

Thruston  v.  Masterson,  9  Dana  (Ky.)  sions  were  not  supplied  by  the  record, 

228;    Unknown   Heirs  v.   Kimball,    4  on  appeal  it  was  held  that  the  judg- 

Ind.  546.  ment  rolls  were  fatally  defective,  and 
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verification  to  the  complaint  is  taken  before  a  commissioner  in 
another  state,  but  is  not  sufficiently  authenticated  as  required  by 
law,  it  will  not  authorize  an  order  of  publication.  ^ 

2.  Ameniment  After  Publioatioxt  —  After  the  completion  of 
service  by  publication  the  plaintiff  cannot  amend  his  complaint 
so  as  to  set  up  a  new  cause  of  action,  or  cure  a  defective  one,  and 
proceed  to  judgment  without  any  further  process.* 

T  AmDAYiT  70B  Publication  —  1.  Veoeuty  for  —  a.  In  Gen- 
eral. —  The  statutes  providing  for  service  of  summons  by  pub- 
lication usually  require  as  a  prerequisite  to  such  service  the  filing 
of  an  affidavit  stating  the  grounds  upon  which  it  is  sought. 
Under  such  statutes,  the  filing  of  the  prescribed  affidavit  is  essen- 
tial to  the  jurisdiction  of  the  court,  and  without  it  no  valid  judg- 

thereon  of  the  date  of  filing.     Johnson  9.  Stewart  v.  Anderson,  70  Tex.  588; 

V.  Gage.  57  Mo.  160.  Wood  v.  Nicolson,  43  Kan.  461. 

Demanding  €097  of  CompUint  —  Hew  thi]^lemental  OoBLpUint  FUad.  —  After 

York.  —  Where  a  defendant  is  served  an  order  of  publication,  and  the  issue 

by  publication   and   mailing  only,  he  of  the  summons,  a  supplemental  com- 

may  before  the  completion  of  the  pub-  plaint  was  filed,  and  a  summons  issued 

lication  appear  and  demand  another  thereon.     It  was  held  that  the  original 

copy  of  the  complaint,  and   in  such  action  became  merged  in  the  action  as 

case  the  time  to  answer  will  run  from  supplemented,   and   that    in  order  to 

the  receipt  of  such  second  copy,  in  the  acquire  jurisdiction  of  the  persons  of 

absence  of  any  stipulation  to  the  con-  absent  defendants  by  publication,  the 

trary.     Van  Zandt  v.  Van  Zandt,  23  summons  issued  on  the  supplemental 

Abb.  N.  Cas.  ^N.  Y.  Supreme  Ct.)  328.  complaint,  and  not  the  original  sum-* 

But  where,  after  an  order  for  publi-  mons,    must  be    published.     McMinn 

cation,  personal  service  is  had   upon  v,  Whelan,  27  Cal.  300. 

the  defendant  without  the  state,  the  Adding  Putj.  —  Where,  after  publi- 

defendant's  attorney  cannot,  upon  ap-  cation  has  been  made,  a  party  is  added 

pearing,  demand  another  copy  of  the  who  makes  personal  appearance,  a  new 

complaint.      Skinner    v.    Skinner,    23  order  of  publication  is  not  necessary. 

Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  327.  Childers  v,  Schantz,  120  Mo.  305. 

Xiohigan  —  Dadaration  FiUd  Mor  to  An  Amendment  of  the  Complaint  in  Mai- 
Proof.  —  Where  the  statute  provided  ter  of  Form,  after  publication  of  sum- 
that  one  might,  upon  filing  an  affidavit  mons,  does  not  open  up  a  default 
of  publication,  also  file  his  declaration  rendered  on  such  notice,  nor  require 
and  proceed  as  though  actual  notice  republication  of  the  summons,  nor 
had  been  given,  it  was  held  that  where  service  upon  the  absent  defendants, 
the  declaration  was  filed  prior  to  filing  Woodward  v.  Brown,  119  Cal.  283. 
proof  of  publication,  the  judgment  ren-  Intervention  After  Pnblioation.  — 
dered  thereon  was  void.  Nugent  v.  Where,  after  publication  to  nonresident 
Nugent,  70  Mich.  52.  defendants  in  a  suit  to  foreclose  a  me- 

1.  Williamson  v»  Williamson,  3  Civ.  chanics'  lien,  other  claimants  of  lien 

Pro.   Rep.   (N.   Y.   Supreme    Ct.)    69;  by  stipulation  with  the  plaintiffs  in  ter- 

Phelps  V.  Phelps,  6  Civ.  Pro.  Rep.  (N.  vened  and  filed  answers,  but  served  no 

Y.  Supreme  Ct.)  117.  summons;  but  at  the  time  of  judgment 

Commissioner  Using  IninAdent  Seal. —  their  liens  were  barred  by  the  statute. 
Under  a  statute  requiring  the  filing  of  and  they  were  not  considered  in  the 
a'*  duly  verified"  complaint  as  aeon-  decree;  it  was  held  that  the  filing  of 
dition  precedent  to  the  making  of  an  answers  by  the  interveners  did  not  con- 
order  of  publication,  a  complaint  veri-  stitute  such  an  amendment  of  the  com- 
fied  before  a  person  purporting  to  be  a  plaint  as  to  invalidate  the  service  by 
commissioner  of  deeds  for  the  state,  publication,  and  that  the  summons  was 
but  using  an  insufficient  seal,  will  not  not  insufficient  because  not  naming 
authorize  an  order  of  publication,  such  interveners  as  parties.  Goodale 
Oelbermann  v.  Ide,  93  Wis.  669.  v.  Coffee,  24  Oregon  346. 
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ment  can  be  rendered  against  a  party  so  summoned.  ^ 

*.  Should  Appear  of  Record.  —  Where  service  is  bypubli- 
cation  it  should  affirmatively  appear  in  the  record  that  the  affidavit 
prescribed  by  the  statute  was  duly  filed  in  order  to  afifect  with 
notice  the  party  so  summoned.'  But  it  has  been  held  that  a 
failure  of  the  record  to  show  the  filing  of  the  affidavit  may  be 

1.  Arkansas,  —  Gray  v.  Trapnall,  23  A  failure  to  file  such  affidavit  is  fatal 

Ark.  510.  on  demurrer.     Hynes  v,  Oldham,  3  T. 

California,  —  People   v,   Mullan,   65  B.  Mon.  (Ky.)  266. 

Cal.  396;  People  v,  Applegarth,  64  Cal.  And  a  decree  rendered  against  un. 

329;  People  V.  Ray,  (Cal.  1886)  12  Pac.  known  heirs  without  such  affidavit  is 

Rep.   161;    People  v.  Pearson,  76  Cal.  voidable.     Benningfield  v.  Reed,  8  B. 

400;  People  V.  Harrison,  107  Cal.  541.  Mon.  (Ky.)  102;    Hynes  r.  Oldham,  3 

Illinois,  —  Burke    v,   Donnovan,    60  T.  B.   Mon.  (Ky.)  266.     See  infra^  V. 

III.    App.    241.     And    see   Connely   v,  12.  In  Suits  Against  Unknown  Parties, 

Rue,  14^8  111.  207.  Affldavits  Made  in  Another  Action.  — 

Indiana,  —  Fontaine  v,  Houston,  58  On  an  application  for  an  order  of  pub* 

Ind.  316;    Peoples  v,  Stanley,  6  Ind.  lication  it  is  admissible  to  use  affidavits 

4.10.  made  and  entitled  in  another  action. 

Iowa, — Chase  v,  Kaynor,   78  Iowa  Barnard  t/.  Hey d rick,  49  Barb.  (N.Y.)  62. 

449.  8.  Coons  V,  Throckmorton,  25  Ark. 

Kansas, — Grouch  Cf.  Martin,  47  Kan.  60;    Bradley  v.  Jamison,  46  Iowa  68; 

313;    Shields   v.    Miller,   9    Kan.   390;  Bardsley    v,     Hines,     33     Iowa     157; 

Chicago,  etc.,    R.  Co.  v,  Campbell,  5  Adams  v,  Hosmer,  98  Mich.  51;  Piatt 

Kan.  App.  423.  v.   Stewart,   10  Mich.  260;    Hallett  v, 

Kentucky,  —  Shirley  v.  Mitchell,  3  J.  Ri^hters,  13  How.  Pr.  (N.  Y.  Supreme 

J.  Marsh.  (Ky.)  684;  Jeflfrey  v.  Hand,  7  Ct))  43. 

I>ana  (Ky.)89;  Thruston  v.  Masterson,  As  to  the  necessity  for  the  record  to 

9  Dana  (Ky.)  228;  Hynes  v,  Oldham,  3  shov/  compliance  with  the  statute,  see 

T.  B.  Mon.  (Ky.)  266.     And  see  Ben-  supra^  H.  2.  Appearing  of  Record, 

ningfield  v.  Reed,  8  B.  Mon.  (Ky.)  102.  lasaanoe  of  Ordor  Kot  Soflloient  Proof. — 

Michigan.  —  Adams   v,   Hosmer,   98  Where  it  does  not  appear  from  the  rec- 

Mich.  51;    Piatt  V,  Stewart,   10  Mich,  ord  that  an  affidavit  was  filed,  the  mere 

260.  fact  of  the  issuance  of  an  order  of  pub- 

Minnesota,  —  Brown  v.  St.  Paul,  etc.,  lication  will  not  raise  the  presumption 

R.  Co.,  38  Minn.  506;    Barber  v,  Mor-  that  such  affidavit  was  made  or  that 

ris,  37  Minn.  194.  the  court  passed  upon  the  question  of 

Missouri,  —  Murdock  v,  Hillyer,  45  its  jurisdiction.     Bradley  v,  Jamison, 

Mo.  App.  287.  46  Iowa  68 

Montana,  —  Palmer  v,  McMaster,  8  flbonld  Appear  in    Judgmont    Soil.  — 

Mont.  186.  Where  the  judgment  roll  fails  to  show 

Nebraska,  —  Murphy    v.    Lyons,    19  that   any   affidavit   was  ever    filed,    a 

Neb.   689:    McGavock   v.    Pollack,    13  judgment  rendered   upon   service    by 

Neb.   535;    Blair   v.  West  Point  Mfg.  publication  is  absolutely  void.     People 

Co.,   7  Neb.  146.     But  see  Cheney  v,  v.  Greene,  74  Cal.  400. 

Harding.  21  Neb.  68.  The  affidairit  for  publication  is  a  pre- 

A^ew   York,  —  Bryan    v.    University  requisite  to  the  obtaining  of  jurisdic- 

Pub.  Co.,  112  N.  Y.  382.  tion  by  the  court,  and  where,  upon  the 

floiti   Against   Unkiown    Hoiii.  —  In  trial,  a  defendant  was  allowed  to  intro- 

order    to    proceed    against    unknown  duce  in  evidence  the  judgment  rolls  in 

heirs   there  must  be  an  affidavit  that  certain  cases  in  which  service  by  pub- 

they  are  unknown.     Blight  v.  Banks,  lication  had  been  obtained,  and  they 

6    T.   B.  Mon.  (Ky.)   192;    Shirlev   tj.  did  not  contain  the  affidavits  showing 

Mitchell,  3  J.  J.  Marsh.  (Ky.)684;  Tevis  the  necessity  of  service  by  publication, 

V.  Richardson,  7  T.  B.  Mon.  (Ky.)  657;  nor  any  orders  of  a  judge  or  clerk  of 

Jeffrey    v.    Hand,    7   Dana  (Ky.)  89;  court  for  such  service,  and  such  omis- 

Thruston  v,  Masterson,  9  Dana  (Ky.)  sions  were  not  supplied  by  the  record, 

338;    Unknown   Heirs  v,    Kimball,    4  on  appeal  it  was  held  that  the  judg- 

Ind.  546.  ment  rolls  were  fatally  defective,  and 
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overcome  by  a  clear  showing  otherwise  that  it  was  actually  filed.  ^ 

c.  Pleading  as  Substitute  for  Affidavit.  —  Where  the 
statute  makes  the  filing  of  an  affidavit  a  prerequisite  to  the  service 

should  not  have  been  admitted  in  evi-  made  and  that  the  clerk's  office  was 

dence.     Palmer  v,  McMaster,  8  Mont,  loosely  conducted,  and  the  decree  re- 

i86.  cited  that  it  was   rendered  upon  legal 

AilldaTit  Keed  Kot  Be  Part  of  Baoord.  —  notice. 
In  Tibbs  v.  Allen,  27  111.  iig,  the  court  Jnriidiotioiial  FrssaiiiptioiL.  —  In  At- 
said:  "  The  affidavit  does  not  appear  wood  v.  At  wood,  55  Mo.  App.  370,  the 
in  the  record.  It  is  a  loose  paper  in  court  said:  *'  The  fact  that  no  affi- 
the  cause,  quite  liable  to  be  lost  or  davit  was  found  upon  the  record,  or 
mislaid,  and  we  should  be  very  un-  among  the  papers,  is  not  conclusive, 
willing  to  reverse  a  decree  or  judg-  by  any  means,  in  an  attack  upon  a 
ment  if  it  did  not  appear  in  the  record,  judgment  depending  upon  such  affi- 
when  the  clerk  has  affirmed,  in  his  offi-  davit  for  its  validity,  that  none  had 
cial  character,  that  the  affidavit  was  ever  been  filed.  When  a  court  of  gen- 
filed  in  his  office,  and  the  fact  is  so  re-  eral  jurisdiction  has  jurisdiction  over 
cited  in  the  record.  We  must  place  re-  the  subject  matter,  it  will  be  presumed 
liance  on  the  official  acts  of  the  clerk,  that  in  the  matter  of  acquiring  juris- 
and  on  his  official  declarations,  and  we  diction  over  the  person  it  has  acted 
must  presume  something  to  sustain  his  correctly.*'  To  the  same  effect  see 
acts.  It  is  his  duty  to  require  the  affi-  Adams  z^.  Cowles,  95  Mo.  501*.  Crabb 
davit;  he  states  in  the  notice  it  was  v.  Atwood,  10  Ind.  331;  Knapp  v. 
filed  in  his  office,  and  we  must  take  the  King,  6  Oregon  243;  Herd  v.  Cist,  (Ky. 
fact  to  be  so,  unless  the  contrary  shall  1889)  ^^  ^*  ^*  ^^P*  4^* 
be  made  to  appear.  The  presumption  On  Collateral  Attadk.  —  Where  a  judg- 
must  obtain,  from  all  that  appears  on  ment  rendered  on  service  by  publica- 
the  record,  that  the  required  affidavit  tion  is  collaterally  attacked,  it  will  be 
was  made,  and  that  the  defendants  presumed,  in  the  absence  of  an  affirma- 
were  properly  before  the  court  by  the  tive  showing  to  the  contrary,  that  there 
published  notice.  The  certificate  of  the  was  a  proper  affidavit  for  publication, 
publisher  of  the  paper  may  well  be  Hardy  v.  Beaty,  84  Tex.  562. 
likened  to  the  return  of  an  officer.  Sniftoient  flbowing  of  Filing.  —  Where 
Great  loss  might  result  to  parties,  if  an  affidavit  of  nonresidence  appeared 
the  affidavit  of  nonresidence,  in  a  case  attached  to  the  bill  without  any  file 
like  this,  could  not  be  produced  after  mark  except  that  on  the  bill,  it  was 
the  lapse  of  years."  To  the  same  held  that  the  fact  that  a  notice  of  pub- 
effect  see  Millett  v.  Pease,  31  111.  377;  lication  was  made  by  the  clerk,  who 
Burke  v.  Donnovan,  60  111.  App.  241;  also  filed  his  certificate  of  mailing  the 
Connely  v.  Rue,  48  111.  207.  notices  of    publication,    and   the   fact 

A  judgment  rendered   upon  service  that  the  publication  notice  purpoiting 

by  a  warning  order  is  not  made  void  to  be  signed  by  the  clerk  was  made  and 

by  the  absence  of  the   affidavit  from  published,  and  that  a  copy  of  that  no- 

the  record.     It  will  be  presumed  that  tice  was  mailed  to  the  address  of  the 

the  warning  order  was  entered  by  the  nonresident  defendants  named  in  the 

court  according  to  the  direction  of  the  affidavit,  were  sufficient  evidence  that 

statute.     Newcomb  v,    Newcomb,    13  the  affidavit  came   to  the  hands  of  the 

Bush  (Ky.)  544.  clerk,  and  that  its  purpose  was  com- 

In  Michigan^  however,  it  has  been  municated  to  him  at  the  time  the  bill 

held  that  the  affidavit  should  be  a  part  was  filed.     Connely   v.    Rue,    148   111. 

of  the  record,  and  a  recital  thereof  in  207. 

the  order  is  not  sufficient.     Adams  v.  After  Long  Lapse  of  Time.  —  In  Cly- 

Hosmer,  98  Mich.  51;  Piatt  t/.  Stewart,  burn  v,  Reynolds,  31  S.  Car.  91,  it  was 

10  Mich.  260.  held    that    where    twenty    years    had 

1.  In  Simmons  r.  Simmons,  91  Iowa  elapsed  since  the  rendition  of  a  decree 

408,  where  no  affidavit  was  found  on  upon  service  by   publication,  the  fact 

the  files,  and  there  was  no  record  of  it  that  the  record  contained   no  affidavits 

in  the  appearance  docket,  it  was  held  showing  the  jurisdictional  facts  would 

that    the    presumption    arising    from  not  invalidate  the  decree;  in  such  case 

these  facts  could  be  overcome  by  show-  slight  evidence  of  the  existence  of  the 

ing    that    the    affidavit  was    actually  jurisdictional  facts  is  sufficient. 
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by  publication,  such  affidavit  is  necessary  notwithstanding  the 
pleadings  may  allege  the  material  facts  authorizing  publicatioA.^ 
But  if  the  statute  does  not  expressly  require  a  separate  afiidavit« 
a  statement  of  the  facts  in  a  sworn  pleading  is  sufficient.' 

Attsahmeiit  AiBdaTlt.  —  In  Missouri  where  an  affidavit  in  attach-* 
ment  proceedings  states  all  the  facts  necessary  to  procure  both  a 
writ  of  attachment  and  an  order  of  publication,  it  is  sufficient  to 
authorize  publication  without  the  filing  of  a  separate  affidavit  for 
that  purpose,* 

2.  By  Whom    Kade.  —  Where  the  statute  does  not  expressly 
require  that  an  affidavit  for  publication  shall  be  made  by  the 

1.  Gray  v.  Trapnall,  23  Ark.  5x0.  itself.     Burnes  v,  Buraes,  6t  Mo.  App. 
Petition     Alleging      Honroaidoiioe. —    61  a. 

Under  Mo.  Rev.  Stat.,  §  2029,  before  Florida.  —  An  order  of  publication  in 
the  court  wiU  authorize  publication  a  proceeding  for  partition  must  be 
against  a  nonresident  defendant,  the  based  upon  the  sworn  statements  con- 
affidavit  must  be  filed.  Such  affidavit  tained  in  the  bill  or  petition,  as  to  the 
is  a  prerequisite  to  a  valid  service  nonresidence  of  the  absent  defendant, 
under  that  section;  and  this,  although  Benner  v.  Street,  32  Fla.  274. 
the  petition  alleges  the  nonresidency  Tonnoiioo.  —  It  is  essential  to  the 
of  the  defendant.  Murdock  v.  Hillyer,  court's  jurisdiction  over  unknown  de- 
45  Mo.  App.  287.  fendants,  whether  resident  or  nonresi- 

2.  Kentookj.  —  Wilson  v.  Teague,  95  dent,  that  publication  for  them  should 
Ky.  47;  Alley  v,  Hastie,  (Ky.  1894)  25  be  based  upon  a  sworn  statement  of  the 
S.  W.  Rep.  274,  15  Ky.  L.  Rep.  690.  complainant,   his    agent    or  attorney, 

Oonnplaiiit  aod  Affidavit  Takon  Together,  made  in  his  bill  or  by  separate  affidavit, 

—  Under  the  provision  of  Sanb.  &  B.  that  their  names   are   unknown    and 

Wis.  Stat.,  §  2640,  that  an  application  "  cannot  be  ascertained  upon  diligent 

for  publication  "  shall  be  based  upon  inquiry."     Bleidorn  v.  Pilot  Mountain 

the  complaint  duly  verified  and  filed.  Coal,  etc.,  Co.,  89  Tenn.  166. 

and  an  affidavit,  together  showing  the  Aiding   Sefeetive    Affidavit.  —  Where 

facts  required  to  exist,"  the  affidavit  the  statute  does  not  expressly  require 

need  not  contain  all  the  facts  as  was  the  filing  of  the  affidavit  on  which  an 

formerly  required.     Bragg  v.  Gay  nor,  order  for  publication  is  made,  if  the  affi- 

85    Wis.   468.     See  also   Roosevelt  v,  davit  filed  is  defective,  but  it  appears 

Ulmer,  98  Wis.  356.  that  there  was  another  sufficient  affi- 

ftrnth   Carolina  —  Beferenoe    to    Com-  davit  used  before  the  judge  on  procur- 

plaint.  —  Where  the  complaint  shows  ing  the  order,   which   latter    affidavit 

the  jurisdiction  of  the  court  over  the  had  not  been  filed,  a  motion  to  set  aside 

subject  matter,  the  affidavit  for  publica-  the  order  will  not  be  granted.    Vernam 

tion  is  sufficient  if  it   refers  to  such  v,   Holbrook,  5   How.  Pr.  (N.  Y.  Su- 

complaint,   although    failing  to  state  preme  Ct.)  3. 

facts  showing  the  jurisdiction.     Clem-  Showing  Canie  of  Aetion.  —  As  to  the 

son  Agricultural  College  v,  Pickens,  42  showing  of  a  cause  of  action  in  the  com- 

S.  Car.  511.  plaint  instead  of  in  the  affidavit,  see 

Kinoori  —  Nonresidence    Alleged    in  infra,   V.    11.   d.   Pleading  in  Aid  of 

J^etition.  —  In  Missouri  the  fact  of  non-  Affidavit, 

residence  as  a  ground  for  service  b^  8.  Burnett  v,  McCluey,  92  Mo.  230; 

publication  may  be  alleged  in  the  peti-  Bray  v.  Marshall,  75  Mo.  327;  Avery  t^. 

tion  instead  of  in  a  separate  affidavit.  Good,  114  Mo.  290. 

Allen  V,  Ray,  96  Mo.  542;    Elting  v.  Supplying  Defect  in  Affidavit  for  Pnbli- 

Gould,  96  Mo.  535.     And  see  Rohrer  oation.  —  Where  the  affidavit  for  an  at- 

c^.  Oder,  124  Mo.  24.  tachment  of  real  estate  and  for  service 

Omission  of  Venue  from  Affidavit.  "-^  upon    the    defendant    by    publication 

Where,  in  a  suit  for  divorce,  the  affi-  shows    the    essential    facts   to  confer 

davit  alleging  nonresidence  is  attached  jurisdiction,   the    court    will    look    at 

to   the  petition,  it  need  not  state  the  both,  and  if  a  defect  in  the  affidavit  for 

venue   if  it  is  stated  in  the  petition  publication  is  supplied  in  the  affidavit 
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party  in  person,*  it  may  be  made  by  an  attorney.* 

3.  When  Filed  —  Oanditton  Freeedent.  —  The  filing  of  the  affidavit 
prescribed  by  the  statute  is  a  condition  precedent  to  the  order  for 
publication,^  and  an  affidavit  filed  after  other  steps  have  been 
taken  in  serving  process  in  that  manner  will  not  validate  the 
proceedings.* 

for  an  atuchment  it  will  be  sufficient.  VMd  Kot  Show  Why  Kot  Made  by  Party. 

Miller  v.  Eastman,  27  Neb.  408.  —  Where  an  affidavit   for  publication 

1.  Colorado  —  Attorney    Cannot    ICako  made  by  the  plaintiff's  attorney  con- 

AffldaTitf  —  Under  the  Colo.   Code  of  tained  no  showing  as  to  the  affiant's 

1887,  §  41,  re<fuiring  an  affidavit  for  means  of  knowledge,  or  the  reason  why 

service  by  publication  to  be  made  by  a  such  affidavit  was  not  made  by  the 

party  to  the  action,  such  affidavit  is  in-  plaintiff  himself,  it  was  held  that  the 

sufficient  if  made  by  the  attorney  of  the  judgment  was    not  vitiated    thereby, 

plaintiff.     Davis  v.  John  Mouat  Lum-  Banta  v.  Wood,  32  Iowa  469. 

ber  Cq.,  2  Colo.  App.  381;  Sylph  Min.,  S,  Burke  r.  Donnovan,  60  111.  App. 

etc.,  Co.  V.  Williams.  4  Colo.  App.  345;  241;  Priestman  v.  Priestman,  103  Iowa 

Sayre-Newton  Lumber  Co.  v.  Park,  4  320;  Shields  f.  Miller,  9  Kan.  390;  Chi- 

Colo.  App.  482;  Everett  v,  Connecticut  cago,  etc.,  R.  Co.  v.  Campbell,  5  Kan. 

Mut.  L.  Ins.  Co.,  4  Colo.  App.  509.  App.  423;    Piatt  v,  Stewart,  10  Mich. 

9.  Palmer    v.    McCormick,  30  Fed.  260;  Brown  v.St.  Paul,  etc.,  R.  Co.,  38 

Rep.  82;  Storm  v,  Adams,  56  Wis.  137;  Minn.  506;  Barber  ».  Morris,  37  Minn. 

Young  r.  Schenck,  22  Wis.   556;  Mc-  194;  Palmer  f.  McMastcr,  8  Mont.  186; 

Bride  V.  Hartwell,  2  Kan.   410;   Har-  Murphy  v,  Lyons,   19    Neb.  689;  Mc- 

rison  v.  Beard,  30  Kan.   532;  Weaver  Gavock  r.  Pollack,  13  Neb.  535. 

V,  Roberts,  84  N.  Car.  493.  But  see  New  Hanover  Bank  v.  Blos- 

Tho  Vow  York  Statute  Boas  Hot  Pre-  som,  92  N.  Car.  695,  wherein  it  was  in- 

ioribo  who  shall  make  the  affidavit  for  timated  that  the  affidavit  to  obtain  an 

publication.      It   may   be   made  by  a  order  for  the  publication  of  a  summons 

plaintiff  in  the  action.     Waffle  v.  Goble,  might  be  made  after  the  order,  provided 

53  Barb.  (N.  Y.)5i7.     See  also  Piser  r.  the  order  remained  in  abeyance  until 

Lockwood,  30  Hun  (N.  Y.)  6.  the  affidavit  was  filed. 

Looal  Attorney  of  Corporation.  — Under  Affidavit  Filed  After  Petition.  ^  The 

Va.  Code,  g  3230,  allowing  publication  fact  that  the  affidavit  is  filed  some  time 

against*'  parties  unknown,"  upon  affi-  after  the  filing  of  the  petition  will  not 

davit  of  the  fact  that  such  parties  are  render  it   insufficient.     Bogle  v,  Gor- 

unknown,  an  affidavit  by  the  local  at-  don,  39  Kan.  31. 

torney  of  a  corporation  complainant,  4.  Murphy  c/.  Lyons,  19  Neb.  689. 

reciting  that  the  parties  were  unknown  Filing  After  PublioaUon.  —  In  Barber 

to  the  affiant,  was  held  sufficient.     Fay-  v.   Morris,  37  Minn.   T94,  it  was  held 

ette  Land  Co.  v,  Louisville,  etc.,   R.  that,  where  the  affidavit  was  filed  after 

Co.,  93  Va.  274.  the   publication  and   on   the  day   the 

Bait  Against  Unknown  Owner  for  l>e-  judgment  was  entered,  the  court  ob- 
linquont  Taxes.  —  In  Missouri  an  at-  tained  no  jurisdiction  by  such  service, 
torney,  employed  to  prosecute  a  suit  Affidavit  Filed  After  Third  Pnblioation. 
by  the  stale  to  enforce  its  lien  for  —  The  filing  of  the  affidavit  is  a  con- 
delinquent  taxes,  is  the  proper  person  dition  precedent  to  the  publication  of 
to  make  the  affidavit  for  publication  notice;  and  where  the  affidavit  was 
against  unknown  owners.  Brickell  v.  not  filed  until  after  three  publications 
Farrell,  82  Fed.  Rep.  220.  of  the  notice,  it  was  held  to  be  insuffi- 

Failure  to  flbow  Authority.  —  The  fact  cient  to  sustain  a  judgment.     Priest- 

that  an  affidavit   for  publication  was  man  r.  Priestman,  103  Iowa  320. 

made  by  a  third  person  without  disclos-  Kentucky  —  Warning  Order  Made  Before 

ing  whether  he  was  agent  or  attorney  Affidavit.  —  A  judgment   against  non-< 

for  the  plaintiff,  was  held  not  to  invali-  resident  defendants  will  not  be  treated 

date    a    judgment    in    the    plaintiff's  as  void  after  the  lapse  of  almost  fifteen 

favor.      Bird  v.   McClelland    Sturopf,  years,  although  the  required  affidavit 

etc..  Brick  Mfg.  Co.,  45  Fed.  Rep.  458  had   not  been   made  at  the  time  the 

r/i7//97Cff»^  Gilkeson  v.  Knight,  71  Mo.  warning  order  was  made,  as  the  petition 

403;  Johnson  v,  Gilkeson,  81  Mo.  55].  containing  a  statement  of  all  the  facts 
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Pnramptiion  of  Eegulailty.  —  In  the  absence  of  any  showing  to  the 
contrary,  it  will  be  presumed  on  appeal  that  the  affidavit  was  filed 
at  the  proper  time.* 

4.  Sweanng  to  Affldavit— a.  Before  Whom. —An  affidavit 
for  publication  must  be  sworn  to  before  the  proper  officer,  else  it 
will  give  the  court  no  authority  to  order  publication.'  But  the 
fact  that  no  jurat  or  certificate  of  an  officer  is  attached  will  not 
render  the  affidavit  void,  if  it  can  be  shown  otherwise  that  the 
oath  was  actually  taken.' 

An  AiBdaTlt  fhroni  to  in  Aaothor  8Uto  is  not  bad  merely  on  that 
account.* 

required  to  authorize  the  warning  order  ing  a  formal  venue,  but  entitled  in  the 

was  sworn  to  after  the  order  was  made  court  in  which  the  action  is  pending, 

and  at  least  a  year  before  judgment  and  sworn  to  before  the  clerk  thereof/ 

was  rendered,  and  the  warning  order  who  affixes   his  seal,  is  sufficient,  as 

attorney  and  the  court  acted  upon  the  there  is  a  presumption  that  the  clerk, 

warning  order  after  the  affidavit  was  in  the  discharge  of  his  duty,  adminis- 

made;  and,  besides,  the  warning  order  tered  the  oath  within  the  jurisdiction 

itself  recites  that  it   was   made   upon  in   which   he   was  authorized   to  act. 

proof  as   to  the   nonresidence  of  the  Ormsby  v,  Ottman,  85  Fed.  Rep.  49a. 
defendants.      Wilson    v.    Teague,    95  -      Where  it  clearly  appeared  from  an 

Ky.  47.  affidavit  for  publication  in  what  court, 

1.  Carey  tf.  Reeves,  32  Kan.  718.  state  and  county  the  case  was  pending. 

Affidavit  Bearing  Vo  File  ICark.  —  In  it  was  held  that  the  omission  of  the 

Connety  v.  Rue,   148  111.  207,  the  affi-  words**  The  State  of  Iowa, County 

davit  of  nonresidence  attached  to  the  ss.,"  did  not  render  it  insufficient. 

bill  bore  no  file  mark.     But  the  order  Palmer  v.  McCormick,  30  Fed.  Rep.  82. 
of  the  court,  on  a  bill  to  foreclose  the        8.  Taking  of  Oath  Shown  by  Parol  Evi- 

mortgage,  found  and  recited  the  filing  donoe.  —  In  an  action  to  vacate  a  decree 

of  due  proof  of  the  personal  service  of  obtained  upon  service  by  publication, 

process  upon  the  resident  defendants,  on  the  ground  that  the  affidavit,  which 

St  least  ten  days  before  the  return  day  was  otherwise  regular,  was  not  sworn 

thereof,  and  the  filing  of  due  proof  of  to  by  the  affiant,  and  that  no  jurat  or 

notice  to  the  nonresident    defendants  certificate  of  an  officer  was  attached, 

by  publication,  according  to  the  statute  showing  that  the   oath  was  adminis- 

in  such  case  made  and  provided.     It  tered,  it  was  held  that  parol  evidence 

was  held    that  such   finding  afforded  might  be  admitted  to   show  that  the 

sufficient  evidence  that  the  affidavit  was  oath  was  in  fact  taken,  but  that   the 

filed  with  the  clerk  at  the  proper  time,  clerk  failed  to  attach  his  certificate;  and 

8.  McDermaid  v,  Russell,  41  111.  489;  that  a  publication  based  upon  such  affi- 

Hardy  v,  Beaty,  84  Tex.  562.     But  see  davit  was  valid.     Bantley  &.  Finney,  43 

Cruzen  v.  Stephens,  123  Mo.  337.  Neb.  794.     See  also  Sears  v.  Sears,  95 

Sworn  to  Boforo  FlaintliPs  Attornoy.  —  Ky.  173. 
An  affidavit  for  service  by  publication,        4.  Johnson   v,   Gibson,    116  111.  294. 

sworn  to  before  the  plaintiff's  attorney.  See  generally  article  Affidavits,  vol. 

should  not  be  received   and   will  not  i,  p.  331. 

give  the  court  juri.idiction.     Frybarger       AlBdaidt  Vot  Certified  in  Fropor  Man- 

V,   McMillen,   15  Colo.  349.     And  see  nor.  —  Where  the  affidavit  for  publica- 

generally  as  to  affidavits  sworn  to  be-  tion  was  sworn  to  without  the  state, 

fore  an  attorney  in  the  cause,  article  and  was  not  certified  in  the  manner  re- 

Affioavits,  vol.  I,  p.  330.  quired  to  entitle  a  deed  so  acknowl- 

Bepnty  Clerk.  ~  Where  an  affidavit  is  edged  to  be  recorded  within  the  state, 
sworn  to  before  the  deputy  clerk  of  the  it  was  held  that  the  affidavit  should  be 
district  court,  a  jurat  signed  by  him,  regarded  as  unverified,  and  therefore 
"  A.  B.,  Clerk,  by  C.  D.,  Deputy,"  is  the  order  for  publication  and  the  pro- 
good.     Crombie  t/.  Little,  47  Minn.  581.  ceedings  thereunder  were  void.    Phelps 

Affidavit  Without  Formal  Yonne.  —  An  v.   Phelps.  6  Civ.   Pro.   Rep.   (N.   Y. 

aflldavit  for  publication,  not  contain-  Supreme  Ct.)  117. 
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b.  When  Sworn  to.  —  The  affidavit  need  not  be  sworn  to  on 
the  day  on  which  the  action  is  commenced.  All  that  is  necessary 
is  that  it  be  sworn  to  within  such  a  reasonably  brief  period  before 
the  publication  that  no  presumption  can  fairly  arise  that  the  state 
of  facts  has  changed  in  the  meantime.^ 

5.  Oomplianoe  with  Statute.  —  In  order  for  the  court  to  acquire 
jurisdiction  upon  a  service  by  publication  the  affidavit  upon 
which  the  order  of  publication  is  based  must  conform  substan- 
tially to  the  statute  under  which  it  is  drawn.* 

If  ThAre  If  a  Total  Want  of  ETidenoo  upon  a  vital  point  in  the  affidavit 

1.  Crombie  v.  Little,  47  Minn.  581.  Indiana,  —  Pitts  v,  Jackson,  135  Ind. 
Saffloient  Showing  of  Diligenee.  —  An    211;  Dowell  v,  Lahr,  97  Ind.  146;  Fon- 

affidavit  for  publication,  alleging  that  taine  r.  Houston,  58  Ind.  316. 

the  defendant  was  a  nonresident  of  the  Kansas,  —  Pierce  v.  Batters,  21  Kan. 

state  and  a  resident  in  the  state  of  Ore-  124. 

gon,  was  filed  at  a  late  hour  Saturday,  Michigan,  —  Colton     v,    Rupert,    60 

and  early  the  following  Monday  morn-  Mich.  318. 

ing  the  order  of  publication  was  ob-  Nebraska,  —  Atkins  c^.  Atkins,  9  Neb. 

tained.     It  was  held   that  there   was  191;  O'Connell  v,  O'Connell,  10  Neb. 

sufficient  diligence  shown,  as  there  was  390. 

little  possibility  of  the  residence  in  Ore-  *     New    York, — Jewitt  r.  Jewitt,  (Su- 

gon  being  lost  and  one  in  Michigan  preme  Ct.)  2  N.  Y.  Supp.  250;  Young 

gained  in  the  meantime.      Adams  v,  v.  Fowler,  73  Hun  (N.  Y.)  179;  Wort- 

Hosmer,  98  Mich.  51.  man  v.  Wortman,  17  Abb.  Pr.  (N.  Y. 

Affidavit  Filed  Day  After  Sworn  to.*-  Supreme  Ct.)66;  Easterbrook  cr.  East- 

Where  in  an  action  to  foreclose  a  tax  erbrook,  64  Barb.  (N,  Y.)  421. 

lien  on  real  estate,  the  petition  and  affi-  North  Carolina,  —  Wheeler  v,  Cobb, 

davit  for  publication  were  duly  sworn  75  N.  Car.  21. 

to  on  the  5th  day  of   March,  1883,  in  Wisconsin,  —  Roosevelt  v.  Ulmer,  98 

Madison  county,  Nebraska,  and  filed  Wis.  356. 

in  the  office  of  the  clerk  of  the  district  United    States,  —  Cissell    v,   Pulaski 

court  of  Pierce  county  on  the  succeed-  County,  3  McCrary  (U.  S.)  446. 

ing  day,  it  was  held  that  the  affidavit  And  see  supra^  II.   Compliance  toith 

for  publication  was  sufficient  to  author-  Statute, 

ize  service  on  the  defendant  by  publi-  flnffioient  Cromplianoe  with  Statute.  — 

cation.     Armstrong  v,  Middlestadt,  22  For  affidavits  which  have  been  held  to 

Neb.  711.                      ,  be  sufficiently  in  compliance  with  the 

There  fflionld  Be  No  UnneceMary  Delay  statute,  see  Hamilton  tf,  Barricklow,  96 

in  filing  an  affidavit  of  nonresidence;  Ind.  398;  Redman  v.  Burgess,  20  Ind. 

the   affidavit   must   be   filed   within   a  App.  371;  U.  S.  Electric  Lighting  Co. 

reasonable  time  after  it  is  sworn  to.  v.    Martin,    43    Kan.    526;     Rowe    v. 

Campbell  v,  McCahan,  41  III.  45.  Palmer,    29    Kan.    337;     Gillespie    v. 

Affidavit  Made  Five  Days  Before  Order.  Thomas,  23  Kan.  138;  Perkins  v.  Mc- 

—  Where    an  affidavit  for  publication  Carley,  97  Ky.  43,  16  Ky.  L.  Rep.  801; 

was  made  on  the   15th  of  the  month,  Taylor  v.  Coots,  32  Neb.  30;  Fulton  v, 

and  the  order  of  publication  was  not  Levy,  21  Neb.  478;  Grebe  v.  Jones,  15 

made  until  the  20th,  it  was  held  that  Neb.  312;  Fonts  v,  Mann,  15  Neb.  172; 

such  service  was  defective,  the  order  National  Exch.  Bank  v,  Stelling,  31  S. 

being  required  to  be   based   on   facts  Car.  360:  Batt  v,  Procter,  45  Fed.  Rep. 

existing  at  the  time  it  is  made.     New  515.     And  see  generally  the  cases  cited 

York  Baptist  Union,  etc.,  v,  Atwell,  95  throughout  the  following  sections. 

Mich.  239.  Language  of  Statute  Need  Kot  Be  Fol- 

2.  California,  —  Swain  v.  Chase,  12  lowed.  —  Where  the  affidavit  states  all 
Cal.  283;  Ricketson  v,  Richardson,  26  the  facts  essential  to  show  a  case  where 
Cal.  149;  Braly  V.  Seaman,  30  Cal.  610;  service  by  publication  is  proper,  it  is 
Yolo  County  v.  Knight,  70  Cal.  431.  not  a  fatal  objection  that  the  language 

Illinois,  —  Hartung  v,  Hartung,  8  111.  of  the  statute  is  not  followed.  Mc- 
App.  156.  Cormick    v.    Paddock,    20   Neb.   486; 
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the  court  acquires  no  jurisdiction  by  publication  of  the  summons; 
but  where  there  is  not  an  entire  omission  to  state  some  material 
fact,  but  it  is  inferentially  or  insufficiently  set  forth,  the  proceed- 
ings are  merely  voidable.* 

PlMdiags  in  Aid  of  AffldaTit.  —  In  some  states,  if  the  plaintiff's 
pleading  shows  the  facts  required  by  the  statute  it  may  be  looked 
to  in  aid  of  the  affidavit  for  publication.' 

6.  Stating  Probative  Facta  —  Although  it  is  held  in  some  states 
that  an  affidavit  which  alleges  the  jurisdictional  facts  in  the  lan- 
guage of  the  statute  is  sufficient,'  by  far  the  more  general  rule  is, 
that  a  mere  allegation  of  the  ultimate  facts  authorizing  publica- 
tion is  insufficient ;  the  probative  facts  should  be  set  forth  so  that 
the  court  may  judge  of  the  propriety  of  granting  the  order, •* 

OoUatend  AttMk.  —  But,  although  the  facts  stated  do  not  furnish 

Chase  v,  Lawson,  36  Han  (N.  Y.)  221.  Adams     v.    Hosmer,    98     Mich.     51; 

But  see  Easterbrook  v,  Easterbrook,  64  Schroeder  r.  Lear,  17  N.  Y.  Wkly.  Dig. 

Barb.  (M.  Y.)  421.  574.      See    also   Ligare  v,   California 

HotCoredl^Statiiteof  Jeofidls.  — The  Southern  R.  Co.,  76  Cal.  6x0;  Neff  v. 

want  of  a  sufficient  affidavit  on  which  Pennoyer,  3  Sawy.  (U.  S.)  274. 

to  issue  publication  is  not  cured  by  the  2.  See  sufra^   V.    z.    c.    Pleading  as 

statute  of  jeofails.      Rohrer  r.    Oder,  Substitute  for  Affidavit, 

124  Mo.  24.  8.  Indiana,  —  Field    v.    Malone,    102 

TozBt  —  Insnfident  CompUanoe.  —  U n-  I  nd.  25 1 . 

der  the  Texas  statute  in  force  in  i86q,  Kansas,  —  Ogden  t/.  Walters,  12  Kan. 

publication  was  authorized  in  justice's  282. 

courts  only  upon  affidavit  that  the  de-  Nebraska,  —  Scarborough  v,  Myrick, 

fendant  was  absent  from  the  state  or  47  Neb.  794;    Shedenhelm  v,  Sheden- 

that  he   was  a  transient  person,  and  helm,  21  Neb.  387;  Grebe  v,  Jones,  15 

where  the  affidavit  alleged  that  the  de-  Neb.  312;  Majors  v,  Edwards,  36  Neb. 

fendant's    residence  was   unknown  to  56;    Blair  v.   West    Point    Mfg.   Co., 

the  affiant,  it  was  held  that  a  judgment  7  Neb.  146. 

rendered  thereon  by  default  was  void.  South  Carolina,  —  Yates  v,  Gridley, 

Stegall  V,  Huff,  54  Tex.  193.  16  S.  Car.  496;  National  Exch.  Bank 

Affldavit  Hot  Entitlsd  and  Without  Gap-  v,  Stelling,  31  S.  Car.  360. 
tlon.  —  An  affidavit  for  publication  is  Wisconsin,  —  Sueterlee  v.  Sir,  25  Wis. 
not  insufficient  because  not  entitled  in  357;  Young  v,  Schenck,  22  Wis.  556; 
the  case.  If  it  states  the  necessary  Storm  v.  Adams,  56  Wis.  137. 
facts  and  is  filed  in  the  case,  it  is  suffi-  Montana —  Order  Made  by  Clerk.  —  Un- 
dent, although  not  entitled  and  with-  der  the  Mont.  Code  Civ.  Pro.  1887, 
out  any  caption.  Harris  v.  Lester,  80  §  73,  allowing  publication  by  the  clerk, 
111.  307.  See  generally  on  this  subject  the  affidavit  need  not  set  forth  the 
article  Affidavits,  vol.  i,  p.  309.  probative  facts,  as  where  the  publica- 

Presumption  of  Begnlari^  on  Collateral  tion  is  made  by  a  judicial  officer,  but 

Attaolc  —  An  omission  to  state  in  an  it  is  sufficient  if  it  sets  forth  substan- 

affidavit  that  it  was  made  for  the  plain-  tially  in  the  language  of  the  statute 

tiff  will  not  render  It  open  to  collateral  enough  of  the  ultimate  facts  recited  in 

attack   where   the  court  finds  that  an  the  statute  as  reasons  for  the  publica- 

order  of  publication  was  made;  it  will  tion  of  the  summons.     Ervin  v,  Milne, 

be  presumed  in  such  case  that  the  court  17  Mont.  494,  distinguishing  Alderson 

found  that  the  affidavit  was  made  for  v.   Marshall,  7   Mont.   288;  Palmer  v, 

the  plaintiff.     Charley  v.   Kelley,  120  McMaster,   8   Mont.  186,  which  cases 

Mo.  134.  were  decided    under  an  earlier    and 

1.  Atkins  V,  Atkins,  9  Neb.  19T;  Ful-  different  statute. 
ton  V,   Levy,   21   Neb.  478;  Britton  v.  4.  California,  —  Ricketson    v,    Rich- 
Larson,  23  Keb.  806;  Harris  v.  Claflin,  ardson,  26  Cal.  149;  Braly  v.  Seaman, 
36   Kan.    543;    Ogden   v,   Walters,   12  30  Cal.  611;  Forbes  v.  Hyde,  31  Cal. 
Xjul,  282;  Long  V,  Fife,  45  Kan.  271;  342;    Yolo  County  v.  Knight,  70  Cal. 
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conclusive  evidence,  yet,  if  the  evidence  be  such  that  the  jud 
might  have  been  satisfied  from  it,  the  showing  will  be  held  su 
cient  as  against  a  collateral  attack.^ 

7.  Avermeiits  on  Information  and  Belief — Vnuaiy  AUowed.  —  In 

431;  Ligare  r.  California  Southern  R.  whom   the  application  is  made  of  all 

Co.,  76  Cal.  610;  Kahn  v.  Matthai,  115  judicial  functions,  and  allow  the  party 

Cal..689.  himself  to  determine  in  his  own  way 

Dakota.  —  Beach  v.  Beach,  6  Dakota  the  existence  of  jurisdictional  facts  —  a 

371.  practice  too  dangerous  to  the  rights  of 

Iowa,  —  Little  v.  Chambers,  27  Iowa  defendants  to  admit  of  judicial  tolera- 

523.  tion.    The  ultimate  facts  stated  in  the 

Michigan, — Thompson  v.  Shiawassee  statute  are  to  be  found,  so  to  speak,  by 

Circuit  Judge,  54  Mich.  236.  the  court  or  judge  from  the  probatory 

Minnesota,  —  Mackubin  v.  Smith,  5  facts  stated  in  the  affidavit,  before  the 
Minn.  367;  Harrington  v.  Loomis,  10  order  for  publication  can  be  legally  en- 
Minn.  366.  tered." 

Nevada.  —  Roy  v,  Whitford,  9  Nev.  BepeattngLaiigiiage  of  Statute  KotSoA- 

370;   Victor  Mill,  etc.,  Co.  v.  Justice  cient. —  In  Neff  v,  Pennoyer,  3  Sawy. 

Ct.,  18  Nev.  21.  (U.  S.)  274,  it  was  held  not  to  be  suffix 

New    York.  —  Carleton  v,  Carleton,  cient  for    an  affidavit  for  publication 

85  N.  Y.  313;  McCracken  v,  Flanagan,  merely  to  repeat  the  language  of  the 

127  N.  Y.  493;  Greenbaum  v.  Dwver,  66  statute;  it  must  contain  facts  and  cir- 

How.   Pr.    (NT.  Y.   Supreme  Ct.)  266;  cumstances  sufficient  to  prove  the  ulti- 

Kennedy  v.  New  York  L.   Ins.,  etc.,  mate  facts  required  by  the  statute.     To 

Co.,  32  Hun  (N.  Y.)  35;  Bixby  v.  Smith  same  effect  see   Ligare   v,   California 

3  Hun(N.  Y.)  60;  McLeod  V.  Moore,  15  Southern  R.  Co.,  76  Cal.  610. 

Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.)  77;  Failure  to  Show  on  What  Oroond  Pnbli- 

Stow  V.  Chapin,  (Supreme  Ct.)  4  N.  Y.  eation  Bought.  —  Where  judgment  was 

Supp.  496;  Orr  V,  Currie,  25  Civ.  Pro.  rendered  on  service  by  publication  only. 

Rep.  (N.  Y.  Supreme  Ct.)  16,  14  Misc.  the  affidavit  for  which  failed  to  show  on 

Rep.  (N.  Y.)  74,  2  N.  Y.  Ann.  Cas.  94;  what    ground    the    publication     was 

Hyatt  V,  Swivel,  52  N.  Y.  Super.  Ct.  i ;  sought,  it  was  held,  in  a  subsequent 

Easterbrook  v,  Easterbrook,  64  Barb,  proceeding  to  enforce  such  judgment, 

(N.  Y.) 421;  Waffle  V.  Goble,  53  Barb.  (N.  that  the  court  would  not  presume  in 

Y.)   517;    Evarts    v.   Becker,   8    Paige  favor  of  jurisdiction  that  the  defendant 

(N.  Y.)  506;    Putnam  v.  Griffin,  19  N.  was  proceeded   against  as  a  resident 

Y.  Wkly.  Dig.  46;  Argall  v,  Bachrach,  who  had  left  the  state  to  avoid  service 

18   N.    Y.    Wkly.    Dig.   267.      Compare  of  process.     Stow  v,  Chapin,  (Supreme 

Donnelly  v.  West,  66  How.  Pr.  (N.  Y.  Ct.)  4  N.  Y.  Supp.  496. 

Supreme  Ct.)  428.  1.  Ligare  v,  California  Southern  R. 

North  Carolina,  —  Faulk  v.  Smith,  84  Co..  76  Cal.  610;  Belmont  v.  Cornen.  82 

N.  Car.  501;  Bacon  v,  Johnson,  no  N.  N.  Y.  256;  Schroeder  v,  Lear,  17  N.  Y. 

Car.  114.  Wkly.  Dig.  574.     See  generally  in/ra. 

South  Dakota,  —  Bothell    v,     Hoell-  V.    13.  How  Defects  Taken  Advantage 

warth,  10  S.  Dak.  491.  of;  XIII.  3.  Attacking  Judgment, 

United  States.  —  Neff  v,  Pennoyer,  3  Eyidenee    Tending  to  Prove  intimate 

Sawy.  (U.S.)  274;  McDonald  z^.  Cooper,  Faots.  —  Where     a    judgment,     based 

32  Fed.  Rep.  745.  upon  service  by  publication,  is  attacked 

As  to  alleging  the  facts  showing  ina-  collaterally,  it  is  sufficient  if  the  evi- 

bility  to  make  personal  service  after  due  dence    contained    in   the  affidavit   for 

diligence,  see  infra^  V.  8.  b.  Facts  Shottf-  publication  tends  to  prove  the  ultimate 

in^  Due  Diligence;  V.g.  d.  Necessity  for  facts.     Neff  v.   Pennoyer,  3  Sawy.  (U. 

Showing  Due  Diligence,  S.)  274. 

As  to  stating  the  facts  showing  the  Prima  Fade  Case.  —  An  affidavit  for 

existence  of  a  cause  of  action,  see  in-  publication  in  a   chancery   case   must 

/ra,  V.  II.  b.  Facts  Showing  Cause  of  make  out  a /nwa /artV  case  for  publi- 

Action.  cation,  though    the    degree    of    proof 

In  Ricketson  v.  Richardson,  26  Cal.  requisite  is  not  the  subject  of  review,  if 

149,  the  court  said:    "  To  hold  that  a  it  can  be  said  that  2l  prima  facie  case  is 

bald  repetition  of  the  statute  is  suffi-  made.    Adams  v.  Hosmer,  98   Mich, 

cient  is  to  strip  the  court  or  judge  to  51. 
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most' jurisdictions  it  is  held  that  the  mere  fact  that  some  of  the 
averments  of  an  affidavit  for  publication  are  made  on  information 

and  belief  will  not  render  the  affidavit  insufficient.^     But  the 

1.  ///f if^'j.  —  Malaer  v,  Damron,  31  alleged  that  the  defendant "  as  depo- 

111.  App.  572.  nent  is  informed  and  believes  is  not  a 

Indiana,  —  Bonsell  v.  Bonsell,  41  Ind.  resident  of  this  state,  and  as  deponent 

476:  Trew  V.  Gaskill,  10  Ind.  265.  is  informed  and  believes  resides  with 

Michigan  — Colton    v.    Rupert,    60  A.  B.,"  naming  the  place  of  residence 

Mich.   318;    Pettiford    v,  Zoellner,  45  in  another  state,  and  further  alleged 

Mich.  358.     But  see   Soule  v.  Hough,  the  inability  to  make  personal  service 

45  Mich.  418.  with  due  diligence  within  the  state,  it 

Missouri.  —  Allen  v,  Ray,  96  Mo.  542;  was  held  sufficient  to  sustain  an  order 

Coombs  V,  Crabtree,  105  Mo.  292.  of  publication.     Walter  v,  Degraaf,  19 

New    York,  —  Chase  v,   Lawson.   36  Abb   N.  Cas.  (N.  Y.  Super.  Ct.)  406. 

Hun    (N.    Y.)    221;     Wunnenberg    v.  Bonroo  of  Information. —  In  Michigan 

Gearty,  36  Hun  (N.  Y.)  243;  Seller  v,  the   person    making  the    affidavit    for 

Wilson,  43  Hun  (N.  Y.)  629;  Donnelly  publication  need  not  state  the  source 

V,  West,  66  How.   Pr.  (N.  Y.  Supreme  of  his  information  as  to  matters  stated 

Ci.)  428;  Handley  v.  Quick,  47  How.  on  information  and  belief ;  but  it  is  the 

Pr.  (N.  Y.  Supreme  Ct.)  233;  Van  Wyck  better  practice  to  state  the  name  of  the 

V.  Hardy,  11  Abb.  Pr  (N.  Y.  Supreme  informant  or  the  source  from  which 

Ct.)  473,  4  Abb.  App.  Dec.  (N.  Y.)  496;  the    information    is    derived,   not    as 

Steinle  v.  Bell,  12  Abb.  Pr.  N.  S.  (N.  Y.  affording  any  additional  weight  to  the 

C.   PI.)  171;  Walter  v,   De  Graaf,   19  affidavit  as  evidence,  but  as  a  safeguard 

Abb.  N.  Cas.  (N.  Y.  Super.  Ct.)4o6;  and  check  against  false  and  reckless 

Howe  Mach.  Co.  v,  Pettibone,  74  N.  Y.  swearing.     Colton  v.  Rupert,  60  Mich. 

68;  Belmont  v,  Cornen,  82  K.  Y.  256;  318. 

Schroedcr  v.  Lear,  17  N.  Y.  Wkly.  Dig.  An  affidavit  stated   that  the  affiant 

574.     But  see  Lyon  v,  Baxter,  64  How.  was   informed  and    believed  that  the 

Pr.  (M.  Y.  Supreme  Ct.)  426;  Evarts  v,  said  defendants  were  nonresidents  of 

Becker,  8  Paige  (N.  Y.)  506;    Green-  the  state  and  resided  at  places  men- 

baum   V,  Dwyer,  66  How.   Pr.  (N.  Y.  tioned   in   the  affidavit;    and    further 

Supreme  Ct.)  266.  stated  that  "  the  sources  of  deponent's 

South  Dakota,  —  Davis  v.  Cook,  9  S.  information    is  the   affidavit  annexed 

Dak.  319.  hereto  made  by  George  Wood,  who  was 

fVisconsin,  —  Storm    v.    Adams,    56  employed  by  deponent  to  ascertain  the 

Wis.    137;    Farmers',    etc..    Bank    v,  residences  of   said  parties;    that  said 

Eldred,  20  Wis.  196.     But  see  Hafern  defendants  cannot,  aftrr  due  diligence, 

V.  Davis,  10  Wis.  501.  be  found  within  this  state,  and  that  de- 

In  Chase  v,  Lawson,  36  Hun  (N.  Y.)  ponent  is  informed  and  believes  that 

221,  the  court  said :  "  It  is  true  the  fact  said  defendants  are  now  at  the  places 

that  the  defendants  to  be  served  were,  above  stated.*'     It  was  held  that  the 

at  the  time,  at  their  respective  places  of  inability,  after  due  diligence,  to  make 

residence,  out  of  this  state,  is  stated  bv  personal  service  on  the  defendants,  was 

the  attorney  on  information  and  belief,  sufficiently  shown.     Chase  v.  Lawson, 

but  he  had  employed  Wood  to  ascertain  36  Hun  (N.  Y.)  221. 

their  residence,  and  so  had  made  efforts  An  affidavit  for  publication  averring 

to  procure  correct  information  on  the  on  information  and  belief  the  fact  that 

subject;  allegations  on  information  and  the  defendant  had  property  within  the 

belief  respecting  the  residence  of  these  state,  and  relating  a  circumstance  of 

defendants  were  proper  to  be  consid-  which  the  affiant  had  been  informed, 

ercd  on  the  application  for  the  order."  and  the  source  of  such   information, 

Plaoa   of  Deftadant'i    Eeildenee.  —  In  having  a  tendency  to  prove  the  aver- 

an  affidavit  for  publication  against  a  ment,  but  not  stating  whether  this  was 

nonresident  defendant  it  is  sufficient  if  all  the  information  he  had  on  the  sub- 

the  affiant  states  upon  information  and  ject,  is  sufficient  to  enable  the  officer  to 

belief  that  the  place  named  in  the  affi-  pass  upon  the  question.     Handley  v, 

davit  is  the  place  of  the  defendant's  Quick,  47  How.   Pr.  (N.  Y.  Supreme 

residence.     Malaer  v,  Damron,  31  111.  Ct.)  233. 

App.  572.  Sheriff* s  Certificate.  —  Where,  to  an 

Where    an  affidavit  for  publication  affidavit  made  on  information  and  be- 
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allegations  should  be  as  far  as  possible  on  the  affiant's  own 
knowledge. ' 

Wholly  on  Information  and  Boliof.  —  It  has  been  held  that  an  affidavit 
wholly  on  information  and  belief  and  not  giving  the  grounds  of 
the  affiant's  information  is  insufficient  to  sustain  an  order  of 
publication.* 

In  Borne  States,  however,  it  is  held  that  the  essential  averments 
must  be  made  positively  and  not  on  information  and  belief.* 

8.  Alleging  Inability  to  Make  Personal  Service  —  a.  In  General. 
-77  Since  service  of  process  by  publication  is  provided  by  statute 
as  a  substitute  for  personal  service  in  those  cases  only  where  the 
party  to  be  summoned  cannot  be  reached  by  the  latter  mode,  it 
is  a  universal  requirement  that  the  affidavit  for  publication  must 
show  that,  after  due  diligence,  personal  service  cannot  be  made 
within  the  state."* 

lief,  was  annexed  the  sheriflf's  certifi-  others  of  facts  showing,  prima  facie* 

cate  that  he  had  used  due  dilif^ence  to  that  the  defendant  cannot  be  found  in 

find  the  defendant,  but  from  the  best  the   state,  but  in   every  case  the  evi- 

information  be  could  obtain  he  learned  dence  must  be  filed  before  the  publica- 

that  said  defendant  had  left  the  state,  tion    of    the     summons.       The     mere 

it  was  held  that  such  certificate  should  affidavit  of  the  plaintiff,  his  agent  or 

properly  be  considered  as  a  source  of  attorney,   that  he  believes  '*  that  the 

information  and  as  a  basis  for  an  alle-  defendant  is  not  a  resident  of  the  state, 

gation    upon    information  and  belief,  or  cannot   be   found   therein,"  is  not 

Howe  Mach.  Co.  v.  Pettibone,  74  N.  Y.  sufficient.    Corson   v.    Shoemaker,    55 

68.     See  also  Schroeder  t'.  Lear,  17  N.  Minn.  386. 

Y.  Wkly.  Dig.  574.  Amendment.  —  Where  an   affidavit  is 

1.  Soule  V.  Hough,  45  Mich.  418.  insufficient  because  made  on  informa- 
On  a  Motion  to  C^n  a  Default  the  fart  tion  and   belief    it   may    be   amended 

that   an  affidavit  for  publication  was  after   judgment.     Harrison   v.   Beard, 

made  on  information  and  belief  only  30  Kan.  532. 

will  be  considered.     Smith  v.  Smith,  3  4.  See   the  statutes  of    the    various 

Oregon  363.  states  in  connection  with  the  following 

2.  Lyon  v.  Baxter,  64  How.   Pr.  (N.  cases: 

Y.  Supreme  Ct.)  426.     And  see  Evarts  Iowa,  —  Chase   v,  Kaynor,  78  Iowa 

r/.  Becker,  8  Paige  (N .  Y.)  506.  449;    Carnes    v.    Mitchell,    83     Iowa 

In  Hafern  v.  Davis,  10  Wis.  501,  it  601. 

was  held  that  statements  on  informa-  Kansas,  —  Shields  v.  Miller,  9  Kan. 

tioa  and  belief  merely  as  to  the  inabil-  390;    Pierce  v.  Butters,  21   Kan.   124; 

ity   to  ascertain  the  defendant's  resi-  Grouch  v.  Martin,  47   Kan.  313;    Chi- 

denee  or  his   whereabouts,    were   not  cago,  etc.,  R.  Co.  v,  Campbell,  5  Kan. 

sufficient  evidence  to  authorize  publi-  App.  423. 

cation,   such    statements    being    only  Nebraska,  —  Blair     v.     West    Point 

hearsay,  and  not  amounting  to  legal  Mfg.    Co.,    7    Neb.     146;    Murphy  v. 

proof.  Lyons,    19  Neb.   689;    McCormick    v. 

8.  Waggoner  v.  Fogleman,  53  Ark.  Paddock,  20  Neb.  486. 

181;  Turnage  r.  Fisk,  22  Ark.  286;  Har-  New  York,  —  Fetes  v.  Volmer,  (Su- 

rison  v.  Beard,  30  Kan.  532;  Feikert  ».  preme  Ct.)  8  N.  Y.  Supp.   294;    Rey- 

Wilson,  38  Minn.  341;  Corson  v.  Shoe-  nolds  v.  Cleary,  61   Hun   (N.  Y.)  590; 

maker,  55  Minn.  386.  Rawdon  v.  Corbin,  3   How.  Pr.  (N.  Y. 

Inability  to  Find  Defendant  in  State. —  Supreme  Ct.)  416;    Bingham  v,  Bing- 

The  filing  of  evidence  that  the  defend-  ham,  3  How.  Pr.  N.  S.  (N.  Y.  Supreme 

ant  cannot  be  found  in  the  state  is  an  Ct.)  166. 

essential    prerequisite    to   the    service  North  Carolina,  —  Wheeler  v.  Cobb, 

of  the  summons  by  publication.     This  75  N.  Car.  21;    Faulk  v.  Smith,  84  N. 

evidence  may  consist  either  of  there-  Car.    501;    Luttrell   v,  Martin,   112  N. 

turn  of  the  sheriff,  or  of  affidavits  by  Car.  593. 
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FoUowiiig  Lani^iiAge  of  Statute.  —  It  is  not  necessary,  however,  that 
the  allegation  of  inability  to  make  personal  service  within  the 
state  be  made  in  the  language  of  the  statute ;  if  the  fact  is  made 
to  appear  by  the  affidavit  it  is  sufficient.* 

b.  Facts  Showing  Due  Diligence.  —  It  is  generally  held 
that  a  mere  allegation  that  personal  service  cannot  be  made  after 
due  diligence  is  only  the  statement  of  a  legal  conclusion  and  not 
sufficient  to  authorize  publication.  The  affidavit  should  state 
facts  showing  what  diligence  has  been  used  to  obtain  personal 
service.*    And  so,  if  the  facts  stated  by  the  affidavit  are  not 

Washington,  —  State  v,  Superior  Ct.,  junctive,  in  stating  that  the  defendant 

6  Wash.  35a.  is  concealed  within   the  state,  or  has 

It  Mvat  Appear  hy  Affidavit  that  a  gone  out  of  the  state,  so  that  the  pro- 
party  against  whom  publication  is  cess  cannot  be  served,  if  the  material 
sought  cannot,  after  due  diligence,  be  fact  that  his  whereabouts  cannot  be 
found  within  the  state.  It  is  a  statu-  ascertained  is  stated.  Bickerdike  v, 
tory  requirement,  and  the  return  of  the  Allen,  157  111.  95. 
sheriff  will  not  answer  as  a  substitute  Affidavit  Govan  Entire  Period  of  PaUi- 
for  such  affidavit,  that  not  being  the  eatioa.  —  Where  an  affidavit  states  that 
kind  of  evidence  required  by  the  stat-  personal  service  cannot  be  made  upon 
ute.  Waffie  v,  Goble,  53  Barb.  (N.  Y.)  the  defendant  in  the  state,  it  is  not  to 
517;  Easterbrook  v,  Easterbrook,  64  be  considered  as  referring  merely  to 
Barb.  (N.  Y.)  431.  the  day  on  which  the  affidavit  is  made, 

inraAdont   Affidavit.  —  An    affidavit  but  must  be  regarded  as  covering  the 

for  publication  which  merely  alleged  period  required  for  making  such  serv- 

that  the  defendants  "  are  absent  from  ice  as  prescribed   by  statute,  and  the 

the  county  of  P.  and  that  their  place  of  statement    of    the    affidavit    will    be 

residence  is  unknown,"  was  held  in-  deemed   true    with    reference    to    the 

sufficient  for  failing  to  show  that  per-  time  for  serving  notice  for  the   next 

sonal  service  could  not  be  made  within  term.      Snell    v,    Meservy,    91    Iowa 

the    state.     State    v,   Superior    Ct.,   6  323. 

Wash.  352.  Where  a  Foreign  Corporation  It  8un- 

An  affidavit  stating  that  the  defend-  moned  by  Pablieation,  the  affidavit  must 

ant   had   absconded  so  that  ordinary  show  that  the  corporation  had  no  offi- 

service  could  not  be  made  upon  him  in  cer  within  the  state  upon  whom  per- 

the  state,  was  held  insufficient  to  give  sonal  service  could  be  made.     Victor 

the  court  jurisdiction  upon  service  by  Mill,  etc.,  Co.  r.  Justice  Ct.,  18  Nev. 

publication,   since  it  did  not    appear  21.     But  see  Broome  v.  Galena,  etc., 

that   the   defendant   had  departed   or  Packet  Co.,  9  Minn.  239. 

kept  himself  concealed  with  intent  to  1.  McCormick  v.  Paddock,  20  Neb. 

delay  or  defraud  creditors  or  to  avoid  486. 

service  of  process.     Fuller  v.  Riggs,  66  Abionoo  of  Bzprou  Allegation  of  Inahil- 

Iowa  338.  ity.  —  Proof  that  no  diligence  would 

Snffiolent  Affidavit.  —  Where  an  affi-  result  in  personal  service  because  the 

davit    for    publication    recited    "  that  defendant   was    actually  located    and 

the  said  A.  B.  M.  has  removed  from  the  living    without    the    state,     although 

state  of  Kansas,  and  now  lives  in  the  alleged  on  information  and  belief,  if 

so-called  Southern  Confederacy,  as  he  coupled  with  evidence  of  due  effort  to 

is  informed,  and  that  service  of  a  sum-  procure    correct    information,    and    a 

mons  cannot  be  made  on  the  said  A.  statement  of  the  source,  is  sufficient, 

B.   M.  within  this  state,"  it  was  held  without  an  express  allegation  in  the 

that  a  publication  founded  upon  such  language  of  the  statute  of  the  resulting 

affidavit  was  sufficient  to  authorize  the  conclusion  of  inability   to  make  per- 

entry  of  a  decree  for  the  foreclosure  of  sonal  service  within  the  state.    Chase 

a    mortgage.      Deitrich    v.    Lang,    ix  v.  Lawson,  36  Hun  (N.  Y.)  321. 

Kan.  637.  2.  California,  —  Jordan  v,  Giblin,  la 

Affidavit  in  M^nmotiTe.  —  An  affidavit  Cal.  xoo;  Ricketson  v,  Richardson,  26 

for  publication  is  not  rendered  insuffi-  Cal.  149;  Braly  v.  Seaman,  30  Cal.  611; 

dent  by  the  fact  that  it  is  in  the  dis-  Kahn  v,  Matthai,  115  Cal.  689. 
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inconsistent  with  the  presence  or  residence  of  the  defendant  in 

Dakota.  —  Beach  v.  Beach,  6  Dakota  residence  in  New   Jersey,   and    from 

371*  conversations  had  with  the  son  and  lei^ 

lewa.  —  Little  v.  Chambers,  27  Iowa  resenutive  of  the  defendant."    It  was 

523.  held  that  the  affidavit  was  insufficient 

Michigan.  —  Thompson  v,  Shiawas-  for  not  showing  that  the  plaintiff  would 

see  Circuit  Judge,  54  Mich.  236.  be  unable  to  make  the  service  after  due 

Minnesota.  — }A^z}L\i\Avi   v.  Smith,  5  diligence.     Orr  r.  Currie,  25  Civ.  Pro. 

Minn.  367;    Harrington  v,  Loomis,  10  Rep.  (N.  Y.  Supreme  Cl.)  16,  14  Misc. 

Minn.  366.  Rep.  (N.  Y.)  74.  2  N.  Y.  Ann.  Cas.  94. 

Montana.  —  Alderson  v.  Marshall,  7  An  affidavit  for  publication  alleging 

Mont.  288.  that  "  deponent  has  not  been  able  to 

Nevada, — Victor  Mill,   etc.,   Co.  v,  find    the   defendant  within   this  state. 

Justice  Ct.,  18  Nev.  21.  though  he  has  searched  and  inquired 

New   York,  —  McCracken   v,   Flana-  for  him  at  all  the  places  therein  where 

gan,  127  N.  Y.  493;    Orr  v.  Currie,  25  said  defendant  would  be  most  likely  to 

Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.)  16,  be  found,"  does  not  sufficiently  allege 

14  Misc.  Rep.  (N.  Y.)  74,  2  N.  Y.  Ann.  inability    to     make    personal    service 

Cas.  94;    Easterbrook  v,   Easterbrook,  within   the  state  after  the  exercise  of 

64  Barb.  (N.  Y.)  421;    Waffle  t/.  Goble,  due  diligence.     Putnam  v.  Griffin,  19 

53  Barb.  (N.  Y.)  517;  Evarts  v.  Becker,  N.  Y.  Wkly.  Dig.  46. 

8  Paige  (N.  Y.)  506;  Putnam  v.  Griffin,  Under  the  Sess.  Laws  of  Mont.  1883, 

19  N.  Y.  Wkly.  Dig.  46;  Von  Rhade  v,  providing   for   service  by  publication 

von  Rhade,  2  Thomp.  &  C.  (N.  Y.)  491.  upon  a  defendant  who  cannot  be  found 

North   Carolina.  —  Faulk    v.   Smith,  after  the  exercise  of  due  diligence,  an 

84  N.  Car.  501.  affidavit  reciting  that  "  due  diligence 

South  Dakota,  —  Bothell     v,     Hoell-  had  been  exercised  in  procuring  actual 

warth,  TO  S.  Dak.  491.  service  upon  said  defendant,  but  that 

C/nited States,  —  McDonald  v.  Cooper,  his  whereabouts  in  the  territory  could 

32  Fed.  Rep.  745.  not  be  discovered,"  was  held  insuffi- 

As  to  alleging  due  diligence  where  cient   for   not  stating  the  facts   upon 

the  party  is  alleged  to  be  a  nonresident,  which  the  conclusion  of  due  diligence 

9^^  infra  ^\ ,  <^,  b.  Necessity  for  Showing  was   based.     Alderson  v,  Marshall,   7 

Due  Diligence,     See  also  supra^  V.  6.  Mont.  288. 

Stating  Probative  Facts.  finnimoiis   Sstnnwd  Hot  lervsd.  —  An 

Contra,  —  In     Wisconsin     where    an  affidavit  for  publication  must  state  the 

affidavit  for  publication  states  that  the  facts  showing  what  diligence  had  been 

defendant  cannot,  after  due  diligence,  used    to    obtain   personal  service.     A 

be   found  within   the   state,   it  is   not  mere  statement  that  the  constable  had 

necessary  to  allege  what  diligence  has  returned  the  summons  not  served,  and 

been  used.     Sueterlee  v.  Sir,  25  Wis.  that   due  diligence  had  been  used  to 

357;  Young  v.  Schenck,  22  Wis.  556.  find   the   defendant,    is   not  sufficient. 

What  Constitutes  Due  Diligoaos.—  In  Victor  Mill,  etc.,  Co.  v.  Justice  Ct.,  18 
Chase  v,  Lawson,  36  Hun  (N.  Y.)  221,  Nev.  21.  But  see  Spaus  v.  Schaffner» 
the  court  said:  "  What  is  suitable  and  (Supreme  Ct.)  2  N.  Y.  Supp.  189. 
proper  diligence  may  depend  somewhat  An  affidavit  for  service  by  publica- 
upon  the  peculiar  facts  and  circum-  tion  which  merely  states  that  the  sum- 
stances  of  each  case.  The  statute  uses  mons  and  complaint  had  been  placed 
the  well-understood  term,  '  due  dili-  in  the  hands  of  five  different  persons 
gence,' which  intends  not  diligence  ex-  (naming  them)  for  service,  and  that 
traordinary  or  extreme,  but  only  proper  they  returned  them  reporting  that  they 
and  suitable."  could  not  find  the  defendant,  and  that 

InsoAoient  Affidavits.  —  An   affidavit  she  could  not  be  found  in  the  county, 

for  publication  stated  the  defendant's  is  insufficient, -being  but  hearsay  and 

place  of  residence,  and  recited  that  she  not  showing  what  diligence  was  used 

"  is  of  full  age,  and  that  plaintiff  will  to  procure  service.     Kahn  v,  Matthai, 

be  unable  to  make  personal  service  of  115  Cal.  689. 

a  summons  upon  said  defendant;  that  Illinois— Words  of  Statute  or  ^pedfle 

the  sources  of  my  information  and  the  Faets.  —  "  To  comply  with  the  require- 

grounds  of  my  belief  are  correspond-  ments    of    the    statute,    the    affidavit 

ence  had  with  defendant  from  her  said  should  aver,  in   the  language  of  the 
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the  state  at  the  date  of  the  affidavit,  it  is  insufficient.^ 

What  FMts  Mnit  Be  Stated  in  Order  to  Show  the  Ezereiie  of  Due  IMll- 
genoe,  is,  of  course,  a  matter  largely  dependent  upon  the  circum* 
stances  of  the  particular  case.  All  that  is  necessary  is  that 
enough  be  shown  to  the  court  to  enable  it  to  judge  whether  the 

case  is  one  in  which  an  order  of  publication  should  rightfully  be 
granted.* 

statate,  '  that  upon  diligent  inquiry  the  was  the  affidavit  of  a  person  who  had 
place  of  residence  of  the  defendant  received  copies  of  the  summons  for 
could  not  be  ascertained;  *  or  it  should  service,  alleging  that  he  had  been  un- 
gtve  the  facts  connected  with  the  in-  able,  after  due  diligence,  to  make  per- 
qniry,  so  that  the  court  could  readily  sonal  service.  It  was  held  that  the 
determine  that  diligent  inquiry  had  fact  that  the  plaintiff  had  been  and 
been  made  by  the  affiant,  and  that  would  be  unable,  with  due  diligence, 
upon  such  inquiry  the  residence  of  the  to  make  personal  service  of  the  sum- 
defendant  could  not  be  ascertained."  mons,  was  sufficiently  shown.  Wunnen- 
Hartung  V.  Hartung,  8  111.  App.  156.  berg  v,  Gearty,  36  Hun  (N.   Y.)  343, 

1.  Harrington  v,  Loomis,   10  Minn.  disUnguiskinj^   Kennedy  v.   New  York 

366.  L.  Ins.,  etc.,    Co.,   32   Hun    (N.    Y.) 

In  Faulk  v.  Smith,  84  N.  Car.  501,  35;    Carleton    v,   Carleton,    85  N.    Y. 

the  court  said:     "  The  only  allegation  3x3. 

of  the  plaintiff  is  that '  the  defendant  An  affidavit  for  publication  stating 
has  departed  from  this  state  or  keeps  that  diligent  search  and  inquiry  have 
himself  concealed  therein  to  avoid  the  been  made  for,  and  as  to  the  place  of 
service  of  a  summons  with  intent  to  residence  and  whereabouts  of,  the  de- 
defraud  his  creditors.*  It  may  be  con-  fendant,  and  after  such  search  and  in- 
sistently with  this  averment  that  his  quiry  the  defendant  or  his  exact  where- 
place  of  concealment  could  by  reason-  abouts  cannot  be  found;  that  his  last 
able  efforts  have  been  discovered  and  known  place  of  residence  was  in  Sault 
process  personally  served,  and  it  does  Ste.  Marie,  Chippewa  county,  state  of 
not  appear  from  the  affidavit  that  due  Michigan,  and  that  to  the  best  of  the 
diligence  has  been  used  to  find  out  plaintiff's  knowledge  and  belief, derived 
where  he  is."  from  such  search  and  inquiry,  the  de- 

8.  Sufleieiit  Affidavits.  —  An  affidavit  fendant  was  then  a  resident  of  the  state 

for   publication   stated   that  the  sum-  of  Michigan,  is  a  sufficient  affidavit  for 

mons  had  been  placed  in  the  hands  of  anorderof  publication,  and  under  it  the 

the  sheriff  of  the  city  and  county  of  court  may  acquire  jurisdiction.     Mor- 

New  York,  where  the  venue  was  laid,  rison  v,  Morrison,  64  Mich.  53. 

and  that  the  plaintiff  had  received  from  An  affidavit  for  publication    which 

him  an  official  return  that  he  had  used  showed  that  the  defendant  had  a  wife 

due  diligence  to  find  defendant  in  his  and  land  in  the  state;  that  he  had  been 

county,  but  was  unable  to  do  so.     It  indicted  for  a  crime;  that  the  plaintiff 

was  further  alleged  that  the  deponent  became  his  bondsman  for  appearance; 

had  been  informed  by  M.,  a  counsellor  that  defendant  did  not  appear;  that  the 

at  law,  who  had  had  professional  deal-  police  had  searched  for  him  in  vain; 

ings   with   the   defendants,   that  they  that  he  had  not  communicated  with  his 

were  nonresidents  of  the  state,  living  bondsmen;  that  he  had  not  demanded 

at  the  time  in  Connecticut,  which  the  payment  of  rents  due  him;  and  further 

deponent   verily    believed  to  be  true,  showed  diligence  in  trying  to  serve  the 

It  was  held  that  the  affidavit  was  suffi-  summons,  was  held  sufficient  to  author- 

cient   to    confer    jurisdiction   to    pass  ize    publication.      Wichman   v.  Asch- 

upon  the  question  of  diligence,  and  to  purwis,  55  N.  Y.  Super.  Ct.  218. 

authorize  the  publication.     Belmont  v.  Where  an  affidavit  for  publication  in 

Comen,  82  N.  Y.  256.  foreclosure  proceedings  stated  that  the 

An  affidavit  for  publication  suted  on  summons    had    been    placed'  in    the 

the  affiant's  information  and  belief  that  hands  of  a  person  who  had  searched 

the  defendants  to  be  served  resided  in  one  week  for  the  defendant,  and  had 

Ireland,  and  that  they  could  not,  after  then  delivered  the  same  to  the  sheriff, 

due  diligence,   be    personally    served  and  to  this  affidavit  was  attached  the 

within  the  state;  and  coupled  with  this  summons  with  the  sheriff's  certificate 
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Court  Em  Jnxiidiotion  to  PaM  upon  Eyidenoe.  —  Where  the  allegations 
of  the  affidavit  tend  to  prove  that  the  defendant  cannot  be  per- 
sonally served  within  the  state  after  due  diligence,  the  court  or 
judge  has  jurisdiction  to  pass  upon  the  sufficiency  of  the  evi- 
dence ;  *  and  if  the  court  or  judge  is  satisfied  as  to  the  sufficiency 
of  such  evidence,  the  proceedings  based  upon  such  affidavit  are 
not  open  to  collateral  attack.' 

of  "  not  found,"  it  was  held  that  an  to  obtain  service*    that  since  the  suit 

order    of    publication    made    thereon  the  defendant  had  not  been  in  his  ac- 

could    not    be    collaterally    attacked,  customed  resorts,  and  that  die  affiant 

Spaus  V,  Schaffner.  (Supreme  Ct.)  2  N.  did  not  know  the  whereabouts  of  the 

Y.  Supp.  189.  defendant,  and   believed   that  he  had 

An  affidavit  for  publication  in  attach-  concealed  himself  to  avoid  service.     It 

ment  which  states  that  the  plaintiff  will  was  held  that  such  affidavit  was  suffi- 

be  unable,  with  due  diligence,  to  make  cient  to  support  an  order  for  publica- 

personal  service  within  the  state,  be-  tion,  although  it  did  not  state  that  the 

cause  the  defendant  cannot  be  found  affiant  had  inquired  of  the  defendant's 

therein  and  resides  in  another  state,  agent  as  to  his  whereabouts.     Bradford 

where  he  has  his  place  of  business,  is  v.  McAvoy,  99  Cal.  324. 

sufficient  proof  of  inability    to   make  1.  Belmont  v.  Cornen,  82  N.  Y.  256. 

personal  service  to  sustain  the  attach-  And  see  Gibson  v.  Everett,  41  S.  Car.  22. 

ment  on  a  motion  to  vacate.     Matthews  2.  In  Belmont  c^.  Cornen,  82  N.  Y. 

V,   Gilleran,   (Supreme   Ct.)   12   N.  Y.  256,  the  court  said:    **  If  the  affidavit 

Supp.  74.         *  presented  to  a  judge  to  whom  applica- 

Dsfendant  Conoealing  Himself  to  Avoid  tion  was  made  for  such  an  order,  con- 
Borviee.  —  An  affidavit  for  an  order  of  tained  allegations  tending  to  show  that 
publication  stated  that  "  the  defend-  efforts  had  been  made  to  find  the  de- 
ant,  D.  C.  Seaver,  was  at  the  time  a  fendant  within  the  state,  and  that  he 
resident  of  the  first  township  in  the  was  not  there,  the  judge  was,  by  the 
county  of  Contra  Costa;  that  he  had  section  before  referred  to,  vested  with 
occupied  a  house  on  a  tract  of  land  jurisdiction  to  pass  upon  the  question 
claimed  by  him  to  be  his  own  and  of  the  sufficiency  of  the  proof  of  those 
which  he  had  cultivated  up  to  the  facts,  and,  if  the  proof  satisfied  him, 
commencement  of  the  suit  and  for  a  neither  his  order  nor  the  judgment 
long  time  previous;  that  on  the  twenty-  based  thereon  could  be  impeached  col- 
second  day  of  October,  the  day  before  laterally."  See  infra^  V.  13.  How  De* 
the  commencement  of  the  suit,  he  left  feds  Taken  Advantage  of. 
his  residence,  informing  his  servants  Failure  to  Set  Forth  Faeti.  —  An  affi- 
that  he  would  be  back  that  evening  or  davit  for  publication  against  an  un- 
the  next  day;  that  the  summons  in  the  known  party  should  set  forth  the  facts 
suit  was  put  in  the  hands  of  a  proper  showing  that  diligence  has  been  used 
constable,  who  made  diligent  search  to  ascertain  the  name  and  residence  of 
and  was  wholly  unable  to  serve  it;  the  party;  but  where  an  affidavit 
that  Seaver  had  not  returned  to  his  stated  that  due  diligence  had  been 
residence,  and  that  he  [affiant]  be-  used,  and  was  regular  in  every  other 
lieved  he  concealed  himself  for  the  respect,  it  was  held  that  the  failure  to 
purpose  of  avoiding  the  service  of  the  state  the  facts  constituting  such  dili- 
summons;  and  that  the  claim  sued  on  gence  would  not  deprive  the  court  of 
is  a  just  debt."  It  was  held  that  such  jurisdiction  so  as  to  render  its  decree 
affidavit  was  sufficient  to  authorize  void  and  liable  to  collateral  attack, 
service  by  publication.  Seaver  v.  Fitz-  Little  v.  Chambers,  27  Iowa  522.  But 
gerald,  23  Cal.  86.  see  Alderson  v.  Marshall,  7  Mont.  288. 

An  affidavit  for  publication  of  sum-  Diseretioxi  of  Offloer  Granting  Order.  — 
mons  alleged  that  when  the  action  was  Where  the  affidavit  for  publication  con- 
brought  the  defendant  disappeared;  tains  evidence  calling  for  the  exercise 
that  the  plaintiff  made  inquiries,  but  of  the  judgment  of  the  officer  required 
was  unable  to  find  him ;  that  eight  new  in  the  first  instance  to  determine  its 
summonses  had  been  issued,  and  four  sufficiency,  the  decision  of  such  officer 
competent  persons  had  been  employed  granting  the  order  should  be  upheld 
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9.  AHftging  Honreddenoe  —  a.  In  General.  —  In  most  of  the 

states  where  a  nonresident  is  summoned  by  publication  the 
affidavit  must  state  the  fact  of  his  nonresidence,  and  a  failure  to 
do  so  will  render  it  insufficient.  ^     But  though  the  affidavit  may 

in  the  absence  of  any  affirmative  evi-  found.    It  was  held  that  such  affidavit 

dence    disproving    the    alleged    facts,  sufficiently   showed  the  nonresidence 

Handley  v.  Quick,  47  How.  Pr.  (N.  Y.  of  the  defendants.     Inglee  v.  Welles, 

Sapreme  Ct.)  233.  53  Minn.  197. 

1.  VonieiidaiM   Mint   Be  AUagsd. —  An  affidavit  of  nonresidence  stated 

Fontaine    v.    Houston,    $8    Ind.  316;  that  the  complainant  had  made  due 

Johnson  v,  Patterson,  12  Ind.  471 ;  Mc-  inquiry  to  learn  the  place  of  residence 

Gavock  V.  Pollack,  13  Neb.  535;  Young  of  the  defendant,  and  was  unable  to 

zr.  Fowler,  73  Hun  (N.  Y.)  179;  Piatt  v.  ascertain  the  same;  that  his  last  known 

Stewart,  10  Mich.  260;    Brown  v.  St.  place  of  residence,  so  far  as  the  affiant's 

Paul,  etc.,  R.  Co.,  38  Minn.  506;  Barber  personal  knowledge  went,  was  the  city 

V.   Morris,  37  Minn.  194;    McKiernan  of  Chicago,  which  place  he  left  about 

V.  Massingill,  6  Smed.  6.  M.  (Miss.)  375.  six  years  before,  and.  as  the  affiant 

Contra  la  Iowa.  —  Under  Iowa  Code,  was  informed  and  believed,  went  to 
S  3618,  an  affidavit  for  publication  need  California;  that  about  two  years  be- 
not  state  that  the  defendant  is  a  non-  fore,  affiant  was  informed  that  he  was 
resident  of  the  state.  The  only  neces-  in  San  Francisco  in  the  state  of  Cali- 
sa.ry  averment  under  that  section  seems  fomia,  since  which  time  the  affiant 
to  be  that  personal  service  cannot  be  bad,  upon  due  inquiry,  been  unable  to 
made  on  the  defendant  within  the  find  where  he  was  residing.  It  was 
state,  and  it  is  competent  to  show  the  held  that  the  affidavit  was  sufficient  as 
fact  of  nonresidence  by  other  evidence,  a  basis  for  an  order  of  publication. 
Taylor  v.  Ormsby,  66  Iowa  109.  Hannas  v,  Hannas,  no  111.  53. 

Vo  Dtreet  Allegation  of  Konrsiidonoo. —  An  affidavit  stating  that  certain  de- 

Where  an  affidavit  for  publication  in  fendants    could    not,    after    diligent 

attachment  proceedings  merely  alleged  search,  be  found  within  the  state,  so 

that  upon  a  summons,  verified  com-  that  process  could  not  be  served  upon 

plaint,    and    affidavit,    a    warrant   of  them,  and  that  the  place  of  their  resi- 

attachment  had  been  obtained  against  dence  could  not  be  ascertained  after 

the  defendant  on  the  ground  of  his  diligent  inauiry  and  search,  sufficiently 

nonresidence,  but  there  was  no  direct  states  the  fact  of  the  nonresidence  of 

allegation  of  the  fact  of  the  defend-  the  parties  as  against  collateral  attack. 

ant*s  nonresidence,  or  any    showing  Allen  v.  Chicago,  176  111,  113. 

that  the  papers  referred  to  contained  Showljig  Dofbndaat  to  Bo  a  Boildent.  — 

sufficient  proof  of  such  fact,  it  was  held  In  Carey  v.  Reeves,  46  Kan.  571,  aver- 

to   be  insufficient.    Young  v.  Fowler,  ruling  32  Kan.   718,  the  affidavit  for 

73    Hun  (N.  Y.)  179.     But    see    Van  publication  against  a  nonresident  was 

Wyck  ts  Hardy,  4  Abb.  App.  Dec.  (N.  filed  on  January  17, 1861,  at  which  time 

Y.)  496.  the  region  of  country  known  as  Pike's 

Affidavit  that  SofnidAiit  dtiieii  of  An-  Peak  was  within  the  territory  of  Kan- 

othar  State.  —  In  order  to  authorize  a  sas.     The  affidavit  showed   upon    its 

publication  against  a  nonresident  de-  face  that  the  defendant  resided  within 

fendant  to  a  suit  in  chancery,  it  must  the  region  of  country  known  as  Pike's 

appear  in  the  record  by  affidavit  that  Peak  at  the  time  the  action  was  com- 

such  defendant  is  a  nonresident  of  the  menced  and  the  affidavit  filed.     It  was 

state;   an  affidavit,   therefore,  merely  held  that  such  affidavit  was  insufficient 

that  he  is  a  citizen  of  a  different  state  to  authorize  publication  on  the  ground 

will  not  be  sufficient.    McKiernan  v,  of  the  defendant's  nonresidence,  and 

Massingill,  6  Smed.  &  M.  (Miss.)  375.  therefore  gave  the  court  no  jurisdiction. 

Soffidflnt  Affidavits.  —  An  affidavit  for  Affidavit  Sworn  to  in  Another  State.  — 

publication  stated  that  all  the  defend-  Where    an    affidavit    for    publication 

ants  named,  except  one,  were  nonresi-  stated  that  the  defendant  '*  is  not  a 

dents,   and  their  residence    was    un-  resident  of  this  state,"  and  such  affi- 

known;  that  the  affiants  had  searched  davit  was  sworn  to  in  Indiana,  although 

for  such  defendants,  but  neither  they  entitled  in  an  action  brought  in  Mis- 

nor  their  places  of  residence  could  be  souri,  and  was  sworn  to  the  same  day 
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be  defective  in  not  alleging  positively  and  directly  the  fact  of  the 
defendant's  nonresidence,  yet  the  service  and  judgment  based 
thereon  will  not  be  absolutely  void.* 

Vonraiidenee  AUeged  la  Petition,  -r-  In  Missouri  the  fact  of  nonresi- 
dence  may  be  alleged  in  the  petition  instead  of  in  a  separate 
affidavit.* 

Heed  Hot  BeUte  Baok.  —  The  allegation  of  nonresidence  need  not 
relate  back  to  the  commencement  of  the  action ;  it  is  sufficient  to 
allege  the  nonresidence  of  the  parties  at  the  time  of  making  the 
affidavit.' 

b.  Necessity  for  Showing  Due  Diligence.  — in  Bom  statoi 

it  is  held  that  an  affidavit  which  alleges  the  nonresidence  of  the 
party  so  summoned  is  sufficient  to  authorize  publication  without 
showing  that  due  diligence  has  been  used  to  make  personal  serv- 
ice within  the  state.* 

on   which    the   plaintiff    executed    an  considered  as  an  allegation  in  the  peti- 

attachment  bond,  stating  that  he  was  tion,  or  as  an  affidavit.     Allen  v,  Kay, 

about  to  begrin  an  attachment  suit  in  96  Mo.  542.     See  also  Rohrer  v.  Oder, 

Missouri,  it  was  held  that  on  collateral  124  Mo.  24. 

attack  the  affidavit  would  be  deemed  Petition  Kot  Yeriiled  by  AfEdavit. — 

sufficient  as  showing  that  the  defend-  Mo.  Rev.  Stat.,  §3494,  provides  for  the 

ant  was  not  a   resident  of  Missouri,  making    of    an    otder  of    publication 

Avery  v.  Good,  114  Mo.  290.  where  the  plaintiff  alleges  in  his  peti- 

Bait  Against  Vonresident  Infiuit.  —  An  tion  or  files  an  affidavit  that  the  de- 
infant  residing  with  its  mother,  who  is  fendant  is  a  nonresident.  Under  this 
a  widow  and  a  resident  of  another  statute  an  order  made  upon  an  allega- 
state,  will  not  be  presumed  to  have  a  tion  in  the  petition  of  the  defendant's 
guardian  residing  in  this  state,  and  in  nonresidence  is  valid,  although  the 
a  suit  against  such  infant  for  the  pur<  petition  be  not  verified  by  affidavit, 
pose  of  foreclosing  a  mortgage  on  real  Elting  v.  Gould,  96  Mo.  535. 
estate  situated  in  this  state,  it  is  suffi-  Sale  Under  Judgment  Bcondered  on  Pnb- 
cient  to  state  in  the  affidavit  for  service  lioation.  —  In  Missouri  an  allegation 
by  publication  "  that  said  *  *  *  that  a  defendant  is  a  nonresident  is 
are  nonresidents  of  the  state  of  Ne-  sufficient  to  authorize  publication  of 
braska,  and  that  service  of  a  summons  summons,  and  a  sale  made  under  a 
cannot  be  made  upon  them  in  this  judgment  rendered  on  such  service  is 
state.'*     Davis  v.  Huston,  15  Neb.  28.  valid  and  binding  as  to  the  defendant 

Bhonld  Be  Other  Proof  Besidee  Affidavit,  and  his  grantees,  where  the  purchaser 

—  In  a  divorce  case  an  order  for  publi-  at  the  sale  had  no  notice  of  the  fact 

.cation    of    summons    should    not    be  that  the  defendant  was  a  resident  of 

granted  where  the  plaintiff's  affidavit  the  state   at    the    time   the   suit  was 

is  the  only  proof  as  to  the  defendant's  brought,  although  such  was  really  the 

nonresidence.     Hall  v.  Hall,  23  Abb.  fact.     Payne  v.  Lott,  90  Mo.  676. 

N.  Cas.  (N.  Y.  Supreme  Ct.)  295.     See  8.  Bogle  v.  Gordon,  39  Kan.  31. 

also    Kitchen    v,   Crawford,    13    Tex.  4.  In  California,  where  an  affidavit  for 

516.  publication  shows  that  the  person  on 

1.  Ogden  V,  Walters,  12  Kan.  282.  whom  such  servibe  is  sought  resides 

2.  In  an  action  for  back  taxes  the  without  the  state,  it  is  not  necessary  to 
petition  was  signed  by  the  collector  as  state  the  facts  showing  due  diligence; 
relator,  and  he  made  affidavit  at  the  end  no  statement  in  regard  to  diligence  is 
of  it,  "  that  he  has  good  reason  to  be-  required  in  such  case.  Furnish  v. 
lieve,  and  does  believe,"  that  the  de-  Mullan,  76  Cal.  646;  Anderson  v,  Goff, 
fendant  is  a  nonresident  of  the  state.  72  Cal.  65. 

It  was  held  that  this  was  a -sufficient  In  Mitionri  in  a  suit  for  back  taxes 

compliance  with  the  requirements  of  the  affidavit  for  publication  need  not 

the  statute  as  to  an  affidavit  of  non-  state  that  service  could  be  had  on  the 

residence,  whether  the    affidavit   was  nonresident   owner  by  ordinary  sum* 
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Bat  in  Moft  Jiiri«di«tioiii  an  allegation  of  inability  to  make  personal 
service  within  the  state  is  required.* 

And  in  ftmM  wuxm  it  is  held  that  a  mere  allegation  that  the 
defendant  is  a  nonresident  and  cannot,  after  due  diligence,  be 
found  within  the  state  is  insufficient.  The  facts  must  be  set 
forth  showing  what  diligence  has  been  used  to  find  the  defend- 
ant.*    As  to  what  facts  must  be  set  forth  in  order  to  show  the 

moas.     Coombs  v.  Crabtree,  105  Mo.  2.  Carleton  v,  Carleton,  85  N.  Y.  313; 

292.  McCracken  v,  Flanagan,  127  N.  Y.  493; 

In  Coombs  v.  Crabtree,  105  Mo.  392,  Greenbaam  v,  Dyrjer,  66  How.  Pr.  (N. 

the  court  said:  **  The  law  assumes  that  Y.  Supreme  Ct.)  266;  Kennedy  v.  New 

service   by  ordinary  summons  cannot  York  L.  Ins.,  etc.,  Co.,  32  Hun  (N.  Y.) 

be  had  on  nonresident  and  unknown  35;  Bixby  v.  Smith,  3  Hun  (K.  Y.)6o; 

owners*  and  authorizes  service  by  pub-  McLeod  v,  Moore,   15  Civ.   Pro.  Rep. 

Ucation  on   them.     It  also   authorizes  (N.   Y.   Supreme    Ct.)    77;     l^yatt    v, 

service    by  publication  on  other  per-  Swivel,  52  N.  Y.  Super.  Ct.   i;  Argall 

sons,  residents  of  the  state,  but  who  v,  Bachrach,  18  N.  Y.  Wkly.  Dig.  267; 

have  absconded  or  absented  themselves  Bothell  zf.  Hoellwarth,  10  S.  Dak.  491. 

from  their  usual  place  of  abode  in  this  As  to  the  necessity  for  setting  forth  the 

state,  or  concealed  themselves,  so  that  probative  facts,  see  supra,  V.  6.  Siat' 

the  ordinary  process  of  law  cannot  be  ing  Probative  Facts. 

served   upon  them.      Rev.  Stat.   1879,  In  Carleton  v.  Carleton,  85  N.  Y.  313, 

§3494.   It  is  only  in  the  case  of  residents  the  court  said:  *'  It  is  a    well-known 

of  the  state  that  the  affidavit  is  required  fact  that  many  persons  who  are  resi- 

to  state  that  the  ordinary  process  of  law  dents  of  one  state  have  places  of  busi- 

cannot    be  served  on  the    owner    by  ness  and  transact  such  business  in  a 

reason  of  the  state  of  facts  provided  for  state  different  from  that  in  which  their 

in  the  statute."  residence  is  located.     They   are  fre- 

1m  WMhiagton  an  affidavit  for  publi-  quently  in  the  latter  state,  and  pass 
cation  which  states  that  the  defendant  most  of  their  time  there.  Such  per- 
is a  nonresident  is  sufficient  to  author-  sons  could  be  readily  found  in  the  state 
ize  publication,  without  alleging  that  where  they  do  business  if  due  diligence 
the  defendant  cannot,  after  due  dill-  was  used  for  that  purpose,  and  non- 
gence,  be  found  within  the  territory,  residence,  of  itself,  does  not  necessarily 
De  Corvet  v.  Dolan,  7  Wash.  365.  show  that  they  cannot  be  found  within 

1.  Iowa.  —  Under  the  Iowa  statute  an  the  state,  or  raise  a  presumption  that 

affidavit    for    service    by   publication  due  diligence  has  been  used,  or  that  it 

must  state  that  personal  service  cannot  was  not  required."                                   ^ 

be  made  upon  the  defendants  in  the  InsoAoiant   Affidavits.  —  An  affidavit 

state;  an  affidavit  alleging  that  **  none  for  publication  which  stated  "  that  de- 

of  the  defendants  are  residents  of  the  fendant  is  a  nonresident  of  this  state, 

state  of  Iowa  *'  will  confer  no  jurisdic-  nor  can  be  found  therein,"  and  failed 

tion.     Carnes  v.  Mitchell,  82  Iowa  601.  to  show  to  the  satisfaction  of  the  judge 

But  see  Byrne  v.  Roberts,  31  Iowa  319.  the  exercise  of  due  diligence  and  the 

HehmAa,  —  In  Nebraska  an  affidavit  failure  thereafter  to  find  the  defendant 

for  publication  against  a  nonresident  in  the  state,  was  held  insufficient.     Mc- 

must  allege  that  service  of  summons  Cracken  v.  Flanagan,  127  N.  Y.  493. 

could  not  be  made  upon  him  within  the  An  affidavit  for  publication  alleged 

state.     McGavock  v.  Pollack,  13  Neb.  "  that  as  deponent  is  informed  and  be- 

535.     But  see  Miller  v.  Finn,  i  Neb.  lieved  that  the  defendants  D.  and  B.  are 

254.  not  residents  of  this  state,  but  reside  in 

Katiukj — Absenoe      from     State.  —  the  city  of  Laredo,  state  of  Texas,  as  de- 

Where  an  affidavit  for  a  warning  order  ponent  is  informed  by  said  defendants 

to  a  nonresident  defendant  fails  to  state  themselves  in  letters  received  from  them 

that  the  affiant  believes  the  defendant  at  said  place."     Also,  "  that  deponent 

to  be  absent  from  the  state,  the  warning  has  caused  a  summons  and  complaint 

order  is  void.     Redwine  v.  Underwood,  to  be  issued  in  this  action  against  the 

(Ky.  1897)  40  S.  W.  Rep.  462;  Arthurs  said  defendants  to  the  sheriff  of  the  city 

V,  Harlan,  78  Ky.  138.  and  county  of  New  York,  but  that  said 
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exercise  of  due  diligence,  that  is,  of  course,  a  matter  depending  in 
large  measure  upon  the  circumstances  of  the  particular  case. 
Examples  of  affidavits  which  have  been  held  sufficient  are  given 
in  the  notes.* 

defendants  cannot  be  found,  after  due  concerning  him,  and  was  informed  that 

diligence,  within  this  state,  and  that  de-  he  had  left  New  York  seven  years  be- 

ponent  is  informed  and  believes  that  fore,  and  had  never  returned.     There 

said  defendants  are  now  in  the  city  of  was  also  an  affidavit  by  the  sister  of 

Laredo/*    It  was  held  that  this  affidavit  the  absent  defendant  stating  that  she 

was  not  a  sufficient  showing  that  the  de-  bad  never  heard  from  him  since  his 

fendants  could  not  be  found  within  the  departure  from  the  state  seven  years 

state  after  due  diligence.     Greenbaum  previous,  that  she  had  never  been  able 

V,  Dwyer,  66  How.  Pr.  (N.  Y.  Supreme  to  obtain  any  information  concerning 

Ct.)  266.  him,  and  that  she  believed  that  he  was 

Where  an  affidavit  stated  that  "  de-  not  a  resident  of  the  state.     It  was  held 

fendant  has  not  resided  within  the  state  that  an  order  of  publication  against  the 

of  New  York  since  March,  1877,  and  de-  defendant  was  sufficiently  authorized, 

ponent  is  informed  and  believes  that  de^  Brenen  v.  North,  7  N.  Y.  App.  Div.  79. 

fendant  is  now  a  resident  of  San  Fran-  In  a  divorce  suit  the  plaintiff  in  her 

Cisco.  California,"  it  was  held  insuffi-  affidavit  averred  that  prior  to  and  at 

cient  as  being  merely  an  allegation  of  the  time  of  issuing  the  summons  the 

nonresidence,  and  not  tending  to  show  defendant  resided  in  the  city  of  New 

that  the  defendant  could  not,  after  due  York,  "  but  that  since  such  timeshehas 

diligence,  be  found    within  the  state,  been  informed  by  the  defendant  by  a 

Carleton    v.  Carleton,   85   N.   Y.   313,  letter  received  from  him  that  he  has 

reversing  23  Hun  (N.  Y.)  251.  gone  to  Greenwich,  Connecticut,  to  re- 

Where  an  affidavit  stated  that  the  side,  and  that  he  resides  there;  and  that 
said  defendants  '*  cannot,  after  due  dil-  deponent  has  also  been  informed  by 
igence,  be  found  within  this  state,  they  others  and  believes  that  the  defendant 
being  residents  as  follows,  viz.:  is  boarding  and  staying  at  Greenwich, 
[naming  three  different  states  in  which  and,  as  deponent  is  informed  and  be- 
the  said  defendants  respectively  re-  lieves,  he  is  remaining  there  to  avoid 
sided];  that  the  summons  herein  was  the  service  of  a  summons  on  him."  Ac- 
duly  issued  for  said  defendants,  but  companying  this  were  affidavits  by  par- 
cannot  be  served  personally  upon  them  ties  employed,  stating  the  efforts  which 
by  reason  of  such  nonresidence,"  it  they  had  made  to  serve  the  defendant 
was  held  that  the  affidavit  was  insuffi-  within  the  state.  It  was  held  that  the 
cient,  because  failing  to  show  that  the  affidavit  sufficiently  alleged  the  non- 
defendants  could  not,  "  after  due  dili-  residence  of  the  defendant  and  the 
^ence,  be  found  within  this  state."  plaintiff's  inability  to  make  personal 
Kennedy  v.  New  York  L.  Ins.,  etc.,  service  on  him  within  the  state.  Don- 
Co.,  32  Hun  (N.  Y.)  35.  nelly  v.  West,  66  How.  Pr.  (N.  Y.  Su- 

1.  Soffloient    AAdavits.  —  Where    an  preme  Ct.)  428. 

affidavit  stated  the  nonresidence  of  the  An  affidavit  for  publication  was  made 

defendants,  and  that  they  had  no  place  by  the  plaintiff's  attorney  and  stated 

of  business  in   New   York;    that   the  that  the  affiant  had  in  good  faith  made 

plaintiff  believed  that  it  would  be  im-  diligent  search  and  inquiry  for  the  said 

possible  to  make  personal  service  with-  defendants,  but  that  they  could  not  be 

in  the  state  with  due  diligence;   that  found  within  the  state,  and  that  he  had 

the  plaintiff  had  personal  knowledge  been  unable  to  make  service   of   the 

of  the  movements  of  the  defendants,  summons  upon   either  of  them;  that 

and  was  satisfied  that  they  frequented  the  summons  had  been  issued  to  the 

no  place  within  the  state;  it  was  held  sheriff,  who  had  returned  that  the  said 

that  the  affidavit  was  sufficient  to  con-  defendants  could   not  be   found,   and 

fer  jurisdiction.    Crouter   v,  Crouter,  that  as  affiant  was  informed  and  be- 

133  N.  Y.  55.  lieved  the  said  defendants  were  non- 

An  affidavit  for  publication  alleged  residents  of  the  state,  their  places  of 

that  the  defendant  could  not,  with  due  residence  being  then   stated.     It  was 

diligence,  be  found  in  the  state,  and  held  that  the  inability  to  make  personal 

that  the  deponent  had  made  inquiries  service  within  the  state  was  sufficiently 
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C.   NONRESIDENCE  AS   EVIDENCE  OF  DUE   DILIGENCE.  —  An 

allegation  that  the  defendant  is  a  nonresident  and  cannot,  after 
due  diligence,  be  personally  served  within  the  state  should  not  be 
treated  solely  as  a  conclusion  of  law.  The  fact  of  nonresidence 
is  evidence  tending  to  show  that  due  diligence  has  been  used ;  ^ 
and  where  the  defendant  is  shown  to  be  a  resident  of  another 
state,  and  absolutely  located  there,  so  that  no  amount  of  dili- 
gence would  avail  to  effect  a  personal  service  within  the  state, 
such  averment  is  sufficient.' 

shown.    Seller  v.  Wilson,  43  Hun  (N.  a  friend  or  relative  of  said  defendant," 

Y.)629.  was  held  sufficient.     Andrews  v»  Bor- 

An  affidavit  for  publication  stating  land,  (Supreme  Ct.)  10  N.  Y.  St.  Rep. 

that  the  defendants  *'  cannot,  after  due  396. 

diligence,  be  found  witliin  this  state,"  Where  an  affidavit  for  publication 
that  they  were  residents  of  other  states  stated  that  the  subpoena  could  not  be 
named,  and  that  the  summons  '*  was  served  upon  the  defendant  "  by  reason 
duly  Issned  for  said  defendants,  but  of  his  absence  from  this  state,"  and 
cannot  be  served  personally  upon  them  further  stated  on  information  and  be- 
by  reason  of  such  nonresidence,"  was  lief,  but  without  giving  the  name  of 
held  sufficient  to  give  the  court  juris-  the  informant  or  the  source  of  the  in- 
dlctlon.  Kennedy  v.  New  York  L.  formation,  that  defendant  "  resides  at 
Ins.»  etc.,  Co.,  loi  N.  Y.  487,  reversing  Erie,  in  the  state  of  Pennsylvania,"  it 
32  Hun  (N.  Y.)  35.  was  held  to  be  a  sufficient  affidavit  of 

1.  Jerome  v,  Flagg,  48  Hun  (N.  Y.)  nonresidence.      Col  ton  v.   Rupert,  60 

351 ;  Vernam  v.  Holbrook,  5  How.  Pr.  Mich.  318. 

(N.  Y.  Supreme  Ct.)  3.  An  affidavit  for  publication  stated 

8;  McDonald  v.  Cooper,  32  Fed.  Rep.  "  that  said  defendants  reside  at  Walla 

745;    Lockwood    v,   Brantly,   31   Hun  Walla,  W.  T.,  which  is  their  post-office 

(N.  Y.)  155;  Jerome  v,  Flagg,  48  Hun  address;  ♦   ♦   ♦    that  personal  service 

(N.  Y.)  351 ;  Smith  v.  Mahon,  37  Hun  (N.  cannot  be  made  upon  said  defendants 

V.)  40;  Andrews  v,  Borland,  ^upreme  or  either  of  them,  for  the  reason  that 

Ct.)  zo  N.  Y.  St.  Rep.  396;  Colton  v,  said  defendants   have  departed   from 

Rupert,   60  Mich.   318;    Pike  v.  Ken-  this  state,  and  remained  absent  there- 

nedy,  15  Oregon  420;  Colfax  Bank  v,  from    for  more   than  six  consecutive 

Richardson,  (Oregon  1898)  54  Pac.  Rep.  weeks,    and     now    reside    at     Walla 

359;  Yates  v.  Gridley,  16  S.  Car.  496;  Walla."       In  a  collateral   proceeding 


Farmers',  etc..  Bank  v.  Eldred,  20  Wis.  this  affidavit  was  held  to  be  a  sufficient 
196.  showing  of  inability  to  find  the  defend- 
In  Carleton  v,  Carleton,  85  N.  Y.  313,  ants  within  the  state,  after  due  dili- 
the  court  said:  "Cases  may  arise  gence.  Pike  v,  Kennedy,  15  Oregon 
where  the  proof  of  residence  in  a  dis-  420. 

tant  state  at  the  very  time  and  of  an  Statement  of  Details  Vet  Beqnired.  — 

absolute   location  there  would   be  so  Under    the    N.    Y.    Code,   §   439,   as 

strong  and  conclusive  as  to  render  it  amended  bv  the  N.  Y.  Laws  1879,  c*  543» 

entirely  apparent  that  no  act  of  dill-  an    affidavit    for    publication    against 

gence  would  be  of  any  avail;  and  if  the  a  nonresident  which  stated  "  that  de- 

affidavit  here  had  stated  positively  and  ponent  knows  the  defendants  person- 

dlstinctly  that  the  defendant  was  at  the  ally,  and  knows  that  they  are  not  resi- 

time  not  only  a  resident  of  the  state  of  dents  of  this  state,  but  reside  at  Lynn, 

California,  but  was  then  actually  living  in  the  stale  of  Massachusetts,  and  have 

in  that  state,  there  would  be  ground  for  engaged  in  business  there  under  the 

claiming  that  due  diligence  would  be  firm  name  and  style  of  J.  Mahon  & 

unavailing."  Sons;    that  plaintifif   will    be    unable, 

SuAeient  Affidavits.  —  An  affidavit  for  with  due  diligence,   to  make  personal 

publication  stating  '*  that  the  defend-  service  of  the  summons  herein  upon 

ant  is  not  a  resident  of  the  state,  but  the  defendants  within  this  state,"  was 

resides  in  the  city  of  Portland,  in  the  held  sufficient  without  stating  in  detail 

state   of  Oregon,   as  deponent  is  in-  the  facts  and  circumstances  from  which 

fonned  by  making  inquiries  of   *   *   *  the  conclusion  that  personal  service 
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.  d.  Property  Within  the  State.  —  In  some  states  it  is  pro- 
vided by  statute  that,  where  it  is  sought  to  serve  a  nonresident 
by  publication,  the  affidavit  must  allege  that  he  has  property 
within  the  state.*  Where  such  an  allegation  is  required  it  should 
be  direct  and  should  specify  the  property.* 

10.  AUeg^ing  Place  of  Besidence  —  Where  Known.  —  Under  some 
statutes  it  is  required  that  in  an  affidavit  for  publication  against 
a  nonresident  or  absent  defendant  the  affiant  must  state  the  place 

could  not  be  made  within  the  state  was  the  residence  of  such  defendant,  it  is 

drawn.     Smith  v,  Mahon,  27  Hun  (N.  not  necessary  to  allege  that  the  defend- 

Y.)  40.  ant  has  any  property  in  the  state.    An- 

An  affidavit  for  publication  stated  derson  v.  GofiF.  72  Cal.  65. 
that  defendants  '*  are  nonresidents  of  "  Property  "  Includee  Debts  Having  tttiu 
this,  but  are  residents  of  the  state  of  in  State.  —  The  word  "property"  as 
New  York,  and  that  their  post-office  is  used  by  the  statute  includes  debts  hav- 
unknown  to  deponent,  and  cannot  be  ing  a  situs  in  the  state.  Bragg  v.  Gay- 
ascertained,  notwithstanding  due  dill-  nor,  85  Wis.  468. 

gence  has  been  employed,  nor  can  they  InsnilLoient    Affidavit.  —  An    affidavit 

be  found  in  this  state  after  due  search  for  publication  alleged  that "  the  suit  is 

for  them.'*     It  was  held  that  the  affi-  brought  to  foreclose  a  certain  mortgage 

davit  was  sufficient  without  showing  on  real  property  situated  in  this  county, 

that  the  she ri£f  had  made  search,  or  the  made  and  delivered  by  the  said  J.  P. 

facts  upon  which  the  statements  of  the  Miller,  deceased,  in  his  lifetime,  and 

affiant  were  based,  if  the  clerk  was  sat-  by  the  defendant,  Ida  Miller,  his  wife." 

isfied  by  the  allegations  of  the  affidavit.  There  was  no  showing  that  the  defend- 

Yates  V.  Gridley,  16  S.  Car.  496.  ants  were  the   heirs  of  J.    P.    Miller. 

Due  Diligence    Inferred.  —  Where  an  The  affidavit  was  held  insufficient  as 

affidavit  for  publication  states  that  the  not  showing  that  the  defendants  had 

defendant  is  a  nonresident  of  the  state,  property  within  the  state.     Colburn  p. 

and  service  cannot  be  had  upon  him  Barrett,  21  Oregon  2;. 

within  the  state,  such  affidavit  is  suffi-  Sofficdent  Affidavit.  —  A  statement  in 

cient  under  a  statute  requiring  it  to  an  affidavit  for  publication  that  the  at- 

show  "  that  the  plaintiff,  with  due  dili-  tachment   was  levied  on   certain    real 

gence,  is  unable  to  make  service  of  the  property   '*  of  the    defendants   in    B. 

summons  upon  the  defendant."     Since  county,  Oregon,"  was  held  to  be  a  suffi- 

the  defendant  is  a  nonresident  of  the  cient  showing  that  the  defendants  had 

state  and  service  cannot  be  made  upon  property   within   the    state  as  against 

him   within  the   state,  it  may   be   in-  collateral  attack.    Colfax  Bank  v.  Rich- 

ferred  that  the  due  diligence  specified  ardson,  (Oregon  1898)  54  Pac.  Rep.  359. 

in  the  statute  could  not  have  availed  in  2.  McDonald  v.  Cooper,  32  Fed.  Rep. 

making  personal  service  upon  the  de-  745;  Colburn  v.  Barrett,  21  Oregon  27. 

fendant.     Washburn  v.  Buchanan,  52  In  Winner  t^.  Fitzgerald,  19  Wis.  393, 

Kan.  417.     See  also  Bogle  v.  Gordon,  it  was  held  that  under  a  statute  allow- 

39  Kan.  31.  ing  service   by  publication  where  the 

1.  Spiers  v,  Halstead,  etc.,  Co.,  71  N.  defendant  is  a  nonresident  or  his  resi- 
Car.  ^39;  Bacon  v,  Johnson,  no  N.  dence  is  unknown,  but  he  has  prop- 
Car.  X14;  Colburn  v.  Barrett,  21  Ore-  erty  within  the  state,  the  affidavit  must 
gon  27.  describe    such    property    so    that  the 

WiMonsin.  —  Under' Wis.  Rev.  Stat.,  officer  may  be  able   to  see  that  it  is 

§  2639,  subd.  I,  the  affidavit  for  publi-  liable  to  attachment  for  execution, 

cation  against  a  nonresident  defendant  Omission  of  Name  of  €k>ant7  or  Principal 

must  show  that  he  has  property  within  Meridian.  —  If  land  of  the  description 

the  state  or  that  the  cause  of  action  given  is  within  a  county  where  an  ac- 

arose   within   the   state.     Manning   v,  tion  is  commenced  to  foreclose  a  mort- 

Heady,  64  Wis.  630.  gage  thereon,  the  omission  of  the  name 

Gentzm  in  California.  —  Where  an  affi-  of  the  county  or  principal  meridian  in 

davit     for     an    order    of    publication  the  affidavit  and  notice,    is   not  fatal, 

against  a  nonresident  defendant  states  Fonts  v,  Mann,  15  Neb.  172. 
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of  residence  of  such  party,  if  known.* 

Where  Viikiiowii.  —  When  the  affiant  has  been  unable,  after  due 
diligence,  to  discover  the  place  of  residence  of  a  defendant  sought 
to  be  served  by  publication,  such  fact  should  be  stated  in  the 
affidavit.* 

11.  Stating  Canse  of  Action  —  a.  In  General.  —  Most  of  the 

statutes  providing  for  service  by  publication  require  the  affidavit 

to  show  the  existence  of  a  cause  of  action  against  the  person  so 

summoned,  and  in  the  absence  of  this  jurisdictional  allegation 
the  affidavit  is  defective.' 

1.  Braly    v.    Seaman,   30  Cal.   611;  15  Colo.   349;    Beckett  v.   Cuenin,  15 

Ricketsoa  v,  Richardson,  26  Cal.  149;  Colo.  281.              * 

Gray  v.  Palmer,  9  Cal.  616;  Ingersoll  Indiana,  —  Dowell  v.   Lahr,  97  Ind. 

ir.  Ing^ersoll,  42  Miss.  155;  Winston  v,  146;  Fontaine  v.  Houston,  58  Ind.  316. 

McLendon.  43   Miss.   254.      And   see  Montana,  —  Palmer  v.   McMaster,  8 

Ligare  v.  California  Southern  R.  Co.,  Mont.  186. 

76  Cal.  610.  Nevada, — Victor  Mill,   etc.,   Co.    v. 

Bnfieleiit  BUtemeat  of  Place  of  Bosi-  Justice  Ct.,  18  Nev.  21;  Little  v.  Cur- 

donoo.  —  It  is  a  sufficient  compliance  rie,  5  Nev.  90. 

with   the    requirement  of   the   statute  New    York,  —  McCracken  v.  Flana- 

that  an  affidavit  of  nonresidence  shall  gan,  127  N.  Y.  493;  Rawdon  v.  Corbin, 

state  the  **  place  of  residence  of  such  3  How.  Pr.  (N.  Y.  Supreme  Ct.)  416. 

defendant,  if  known,"  if  such  affidavit  North  Carolina,  —  Bacon  v.  Johnson, 

states  that  the  defendant's  residence  is  no  N.  Car.  114. 

"  20th   St.    Louis    avenue,   St.    Louis,  Wisconsin,  —  Slocum  v.  Slocum,  17 

Missouri."     Schaefer   v.  Kienzel,   123  Wis.  150;  Nelson  v,  Rountree,  23  Wis. 

111.  430.  367;  Rankin  x>,   Adams,   18  Wis.  292; 

Food  Vot  GiTO  Street  and  Vnmber.  —  Farmers',  etc..  Bank  v,  Eldred,  20  Wis. 

An  affidavit  for  publication  against  a  196. 

nonresident    which    states    the    place  United  States,  —  Neff  v.  Pennoyer,  3 

where  such  persons  reside  is  sufficient  Sawy.  (U.  S.)  274. 

without  giving  the  street  and  number.  Suffloient  Affidavit.  —  An  affidavit  for 

Burke  v.  Donnovan,  60  111.  App.  241.  publication  stating  that  the  action  was 

Mlntakft   as    to  Place  of  Beddenoe.  —  brought  to  foreclose  a  mortgage  on  real 

Where  reasonable  diligence  has  been  property  in  the  state;  that  the  defend- 

used  to  ascertain  the  place  of  residence  ants  in  respect  to  whom  such  service 

of  a  nonresident  defendant,  a  mistake  was  sought  were   proper  parties  and 

in  the  affidavit  as  to  such  place  of  resi-  had  or  claimed  a  lien  on  such  property 

dence   will   not  deprive   the  court  of  by  virtue  of  judgments  subsequent  to 

jurisdiction,  nor  invalidate  its  decree,  the  mortgage;  and  that  the  relief  de- 

Connely  v.  Rue,  148  111   207.  manded  consisted   wholly  in   barring 

8.  Braly    v.   Seaman,   30    Cal.   611;  such     interest,     was    held    sufficient. 

Ricketson  :.  Richardson,  26  Cal.  149.  Farmers',   etc..    Bank    v,    Eldred,   20 

Mutt  Allege  Diligenoe.  —  An  affidavit  Wis.  196. 

for  publication  against  a  nonresident  Insnfflolent    Affidayit.  —  Under  Colo, 

which  merely  states  that  the  residence  Code,  §  44,  which  required  an  affidavit 

of  such  person  is  *'  unknown,"  without  for  an  order  of  publication  to  show  the 

further  averring  that  "  upon   diligent  existence  of  a  cause  of  action  against 

inquiry  his  place  of  residence  cannot  be  the  defendant,  an  affidavit  merely  stat- 

ascertained,"   is   insufficient.      Malaer  ing  that  the  action  is  brought  to  re- 

V.  Damron,  31  111.  App.  572;  Fosters,  cover  on  two  notes  therein  described, 

Simmons,   40  Miss.    585;    Tumage  v,  but  not  alleging  any  connection  of  the 

Fisk,  22  Ark.  286;  Piser  v.  Lockwood,  defendant  with  the  notes,  is  fatally  de- 

30  Hun  (N.  Y.)  6.  fective.     Beckett  v,  Cuenin,  15  Colo. 

8.  California.  —  Forbes  v,  Hyde,  31  281. 

Cal.  342;  Yolo  County  f.  Knight,  70  Cal.  In  an  action  against  the  unknown 

431;  Ricketson  v,  Richardson,  26  Cal.  owners  of  land  the  affidavit  for  pub- 

149*  lication   stated   that  such  action   was 

Colorado.  —  Frybarger  v,   McMillen,  brought  to  foreclose  them  of  all  their 
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b.  Facts  Showing  Cause  of  Action.  —  In  some  jurisdic- 
tions it  is  not  sufficient  merely  to  allege  the  existence  of  a  cause 
of  action,  but  the  facts  from  which  such  conclusion  is  drawn 
must  be  set  forth  with  sufficient  particularity  to  enable  the  court 
to  see  and  determine  that  there  is  a  sufficient  cause  of  action.' 

c.  Nature  of  Action.  —  In  other  jurisdictions,  however,  a 
full  statement  of  the  cause  of  action  is  not  required ;  all  that  is 

interest,  etc.,  in  the  land;  that  the  sub-  Collins,  88  N.  Y.  216.     But  see  Hart- 

ject  of  the  action  was  said  land,  etc.;  zell  v.  Vigen,  6  N.  Dak.  117. 

that  said  defendants  were  proper  par-  Where  It  Appears  from  the  Order  of 

ties  thereto;  and  that  the  relief  sought  Publication  that  a  cause  of  action  exists 

consisted    wholly   in   excluding  them  against  the  defendant,  such  statement 

from   any  interest,  fttc,  in  said  land,  is  evidence  of  that  fact;  and  it  cannot 

It  was  held  that  the  affidavit  did  not  be  objected  on  appeal  that  the  affidavit 

sufficiently  show  that  a  cause  of  action  does  not  show  it.     Sueterlee  v.  Sir,  25 

existed  against  any  one  of  the  defend-  Wis.  357. 

ants.      Nelson  v.   Rountree,   23  Wis.  Yarianoe  Between  AAdaTit  and  Com- 

367.  plaint.  —  An  affidavit  for  publication  of 

Where   an  affidavit  for  publication  summons  which  describes,  as  the  basis 

merely    alleged     that    *' the    subject-  of  the  action,  a  cause  of  action  different 

matter  of  this  action  is  real  property  in  from  the  one  alleged  in  the  complaint, 

the  county  and  state  [named  in  the  cannot  be  made  the  basis  for  an  order 

venue]  in  which  each  of  the  said  de-  of  publication;  and  an  order  for  publi- 

fendants  has  or  claims  an  interest  ac-  cation,   and   publication  of  summons 

tual  or  contingent,  and  that  the  relief  under  such  order,  are  void,  and  do  not 

demanded  consists  wholly  in  excluding  give  an  absent  defendant  constructive 

the  said  defendants  from  any  interest  notice  of  the  pendency  of  the  action, 

or  lien  in  the  said  real  estate,"  it  was  Vermont   L.   s   T.   Co.   v.  McGregor, 

held  insufficient,  because  not  showing  (Idaho  1897)  51  Pac.Rep.104. 

against  what  defendant   the  principal  1.  Ricketson  v.  Richardson,  26  Cal. 

cause  of  action  existed,  or  that  none  of  149;    Yolo  County  v.  Knight,  70  Cal. 

the  parties  sought  to  be  served  was  the  431;    Forbes   v.    Hyde,    31    Cal.    342; 

principal  defendant,  in  which  case  it  Victor  Mill,  etc.,  Co.  v.  Justice  Ct.,  18 

would   be   necessary   to  show   that  a  Nev.  21;  Bacon  v.  Johnson,  no  N.  Car. 

cause  of  action  existed  against  him.  114;  Neff  v,  Pennoyer,  3  Sawy.  (U.  S.) 

Rankin  v,  Adams,  18  Wis.  292.  274. 

Where   an   affidavit   for  publication  In   Bacon  v,  Johnson,  no  N.  Car. 

alleged  that  the  action  was  for  an  ac-  114.  the  court  said:    *' It  is  not  suffi- 

connting  between  the  parties  and  to  re-  cient  to  state  generally  that  a  cause  of 

move  a  cloud  upon  the  plaintiff's  title  action  exists  against  the  defendants,  or 

to    real    estate   which    the  defendant  that  they  are  necessary  parties  to  the 

claimed  to  hold  under  a  marshal's  sale  action.    A  brief  summary  of  the  facts 

upon    execution,    while    the    plaintiff  constituting  the  cause  of  action,  or  of 

claimed   that  the  execution  debt  was  the  facts  showing  that  the  parties  are 

fully  paid  before  the  sale,  it  was  held  necessary  parties  to  the  action,  should 

that  the  existence  of  a  cause  of  action  be  stated  so  that  the  court  can  see  and 

against   the  defendant  was   not  suffi-  determine  that  there  exists  a  cause  of 

ciently  shown  within  the  meaning  of  action  or  that  the  parties  are  necessary 

Wis.  Rev.  Stat.,  c.  124,  §  10.     Slocum  for  some  appropriate  purpose." 

V.  Slocum,  17  Wis.  150.  Legal    Conclusion.  —  Where    the    affi- 

"  Subject  of  the  Action."  —  Where  a  davit  merely  alleged  that  the  amount 

statute  required  that  it  should  be  shown  claimed  was  '*  due  from  defendant  to 

that  the  court  had  jurisdiction  of  the  plaintiff,"    it   was   held   to   be  simply 

"  subject  of  the  action,"  it  was  held  an  allegation  of  a  legal  conclusion  and 

that  the    words  were  not  synonymous  insufficient.     Victor   Mill,  etc.,  Co.  v, 

with"  cause  of  action,"  and  that  where  Justice  Ct.,  18  Nev.  21. 

the  property  was  not  shown  to  have  An  affidavit  for  an  order  of  publica- 

been  attached  before  publication,   the  tion   stating   that   the  affiant  "  has  a 

court  acquired  no  jurisdiction  by  publi-  good  cause  of  action  in  this  suit  against 

cation  of  the  summons.     McKinney  v.  the  said   defendant,  and   that  he  is  a 
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necessary  is  a  statement  of  the  nature  of  the  action  sufficient  to 
show  that  it  falls  within  the  contemplation  of  the  statute.^     But 

if  the  affidavit   fails  to  state  directly,  inferentially,  or  in  any 
other  way,  that  the  action  is  one  of  those  in  which  publication 

necessary  and  proper  party  defendant  a  mortgage,  situated  in  saicl  county  of 

thereto,  as  he  verily  believes/*  does  not  Lyon/' it  was  held  that  although  the 

state  sufficiently  a  cause  of  action,  and  affidavit  imperfectly  stated  the  nature 

an  order  based   upon   such  statement  of  the  action,  yet  it  was  not  so  defective 

is  void.     Forbes  v.  Hyde,  31  Cal.  343.  as  to  render  a  judgment  based  thereon 

An  affidavit  for  publication  alleged  null  and  void,  or  subject  to  a  collateral 

"  that  plaintiff  has  a  just  cause  of  ac-  attack.    Shippen  v,  Kimball,  47  Kan. 

tion  against  defendant    for  a  money  173. 

demand  on  account.'*    This  was  held  Is  Vebnika  the  plaintiff's  cause  of 

to  be  a  mere  assertion  of  the  existence  action  Is  not  required  to  be  set  forth  in 

of  such  cause  of  action,  and  was  not  an  affidavit  for  service  by  publication, 

evidence  of  it,  and  was  therefore  in.  It  is  sufficient  if  such  affidavit  states 

sufficient.     Neff  v.  Pennoyer,  3  Sawy.  that  the  defendant  is  a  nonresident  of 

(U.  S.)  274.  the  state,  and  that  service  of  summons 

GoUmdo  —  7or  Xafamiatioii  of  Olsrk. —  cannot  be  had  upon  him  therein,  and 
Since  the  affidavit  of  non  residence  re-  facts  showing  the  action  to  be  one  of 
quired  to  procure  the  order  for  service  those  mentioned  in  the  statute  author- 
by  publication  of  the  summons  becomes  izing  constructive  service.  Scarbor- 
tto  part  of  the  summons  published  or  ough  v.  Myrick,  47  Neb.  794;  Sheden- 
matled,  and  is  to  be  acted  upon  exclu-  helm  v,  Shedenhelm,  21  Neb.  387; 
sively  by  the  clerk,  it  is  only  necessary  Grebe  v.  Jones,  15  Neb.  312;  Blair  v. 
that  it  contain  sufficient  to  inform  the  West  Point  Mfg.  Co.,  7  Neb.  146. 
clerk  that  the  defendant  is  a  nonresi-  Sufficient  Affidavits,  —  An  affidavit 
dent,  that  the  plaintiff  has  a  cause  of  whicn  alleges  that  the  action  is  '*  for 
action,  and  that  the  defendant  is  a  the  sale  of  real  property  under  a  mort- 
necessary  party  thereto.  It  is  not  re-  gage,"  sufficiently  states  the  nature  of 
quired  by  the  statute  that  the  clerk  the  cause.  Fulton  v.  Levy,  21  Neb. 
judicially  ascertain,  before  granti ng  the  478. 

order,  that  such  a  cause  of  action  has  An  affidavit  for  service  by  pubiica- 

been  stated  in  the  affidavit  as  will  sus-  tion  was  in  the  following  form:  **  Isaac 

tain   a  judicial    decision.     Calvert    v,  Edwards,  being  duly  sworn,  deposeth 

Calvert,  15  Colo.  390.  and  saith  that  he  is  the  attorney  for 

1.  In  Kansas  it  is  not  necessary  that  said  plaintiff;  that  said  John  Edwards 

an  affidavit  for  publication  should  state  is  not  in  the  state  of  Nebraska,  and 

that  a  cause  of  action  exists  against  that  said  Mary  Majors  is  a  nonresident 

the  defendant.     But  it  should  be  shown  of  said  state  of  Nebraska,  and  is  now 

that  the  case  is  one  of  those  in  which  absent  from  said  state;  that  service  of 

service  of  publication  is  allowed  by  the  a  suqimons  cannot  be  made  within  the 

statute.     I^ng  v,   Fife,  45   Kan.   271;  state  of  Nebraska  on  the  said  defend- 

Bogle  o.  Gordon,  39  Kan.  31;  Gillespie  ant  to  be  served  by  publication,  and 

V.   Thomas,   23    Kan.    138.      But    see  that  the  case  is  one  of  those  mentioned 

Claypole  v,  Houston,  12  Kan.  324.  in  the  seventy-seventh  section  of  the 

Sufficient  Affidavit.  —  An  affidavit  for  Code  of  Civil  Procedure,  and  further 
publication  which  states  "  that  de-  saith  not."  It  was  held  that  as  the 
fendant  has  property  within  this  state  object  of  the  action  was  specified  in 
sought  to  be  taken  by  attachment  section  77  of  the  Code,  there  was 
in  this  action,  a  provisional  remedy,*'  not  an  entire  omission  to  state  the  ma- 
is  sufficient  to  bring  it  within  a  stat-  terial  facts  showing  a  right  to  make 
ute  providing  that  publication  may  service  by  publication,  and  therefore  it 
be  ^  made  in  actions  against  non-  was  not  void,  and  that  a  decree  of  fore- 
residents  having  in  the  state  property  closure  rendered  upon  constructive 
or  debts  owing  them  sought  to  be  service  based  on  such  affidavit  would 
taken  by  any  of  the  proirisional  reme-  be  sustained.  Majors  v.  Edwards,  36 
dies.     Bogle  v,  Gordon,  39  Kan.  31.  Neb.  56. 

Where  an  affidavit   for   publication  An  Affidavit  for  Publication  in  a  Di- 

stated  "  that  this  is  an  action  brought  vorcc  Suit  is  sufficient  if  it  states  the 

lor  the  recovery  of  real  property  under  suit  to  be  a  divorce  suit  without  stat- 
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is  allowed  by  the  statute,  it  is  fatally  defective  and  no  valid 
service  can  be  had  thereon.* 

d.  Pleading  in  Aid  of  Affidavit.  —  A  verified  complaint 
is  an  affidavit  as  to  those  facts  stated  therein ;  *  and  it  has  been 
held  that  the  existence  of  a  cause  of  action  to  authorize  publica- 
tion may  be  shown  as  well  by  a  verified  complaint  on  file  as  by 
the  affidavit.* 

ing  the  grounds  on  which  the  divorce  ment  of  deponent  at  the  city  of  New 

is    sought.     Shedenhelm    v.    Sheden-  York,  and  his  refusal  to  support  her, 

helm,  21  Neb.  387.  and  that  this  action  was  brought  for  a 

In  Indiana  the  statute  does  not  re-  limited  divorce,  and  to  obtain  a  decree 

quire  a  full  statement  of  the  cause  of  or  judgment  for  a  separation  and  for  a 

actfon  in  the  affidavit;  but  there  must  separate  support  and  maintenance,  and 

be  a  statement  of  the  nature  of  the  ac-  that  the  place  of  trial  was  in  Chemung 

tion.     Pitts  V.  Jackson,  135  Ind.  211.  county.     This  was  held  to  be  a  suffi- 

And  see  Dronillard  v.  Whistler,  29  Ind.  cient  statement  of  a  cause  of  action 

552.  under    3    Rev.   Slat.    N.   Y.,    p.    157, 

In   Field  v.  Malone,  102   Ind.   251,  allowing  a  separation  for  the  cruel  and 

wherein  the  case  of  Fontaine  v.  Hous-  inhuman  treatment  by  the  husband  of 

ton,  58  Ind.  316,  is  criticised  and  dis-  his  wife,  and  also  "  for  such  conduct 

tinguishcd,  the  court  said:    **  The  affi-  on  the  part  of  the  husband  towards  his 

davit     upon     which     the     notice    of  wife  as  may  render  it  unsafe  and  im- 

publication   was  ordered    was   not   so  proper  for  her  to  cohabit  with  him." 

defective   as  to   render  the  notice  in-  Donnelly  v.  West,  66  How.  Pr.  (N.  Y. 

effective.     It  states    that    there    is    a  Supreme  Ct.)  428. 

cause  of  action  in  the  plaintiff  against  1.  Harris  v,   Claflin,   36   Kan.   543; 

the  defendants,  shows  that  it  is  con-  Holmes  v.  Holmes,  15  Neb.  615. 

nected  with  a  contract,  and  alleges  that  2.  Neff  r.  Pennoyer,  3  Sawy.  (U.  S.) 

the  defendants  are  nonresidents  of  the  274,  wherein  it  is  held  that,  where  the 

state  of  Indiana.     These  are  the  essen-  record  shows  that  such  a  complaint,  on 

tial  facts  which  authorize  notice  by  file  at  the  time  an  order  for  publication 

publication,  and  as  they  are  embodied  was   made,   contained   evidence    of   a 

in   the  affidavit  they  gave   the  court  cause  of  action  against  the  defendant, 

jurisdiction  to  order  the  publication  of  it  will   be  presumed  that  such  com- 

the  notice.     The  statute  does  not  con-  plaint  was  used  as  evidence  for  that 

template  a  full  statement  of  the  facts  purpose. 

constituting  the  cause  of  action  in  the  8,  Ligare  v,  California  Southern  R. 

affidavit  for  publication,  nor  is  there  Co.,  76  Cal.  610. 

any  reason  for  requiring  such  a  state-  As  to  pleadings  in  aid  of  the  affi- 
ment.  The  affidavit  is  not  intended  to  davit  in  general,  see  supra^  V.  i.  r. 
inform  the  defendant  of  the  particular  Pleading  as  Substitute  for  Affidavit. 
character  of  the  cause  of  action  urged  Suilloient  Affidavit.  —  Where  an  affi- 
against  him,  but  its  purpose  is  to  ex-  davit  for  publication  gave  the  title  of  the 
hibit  to  the  court  such  facts  as  show  cause,  stated  that  the  petition  bad  been 
that  the  case  is  one  in  which  it  is  filed,  that  the  object  and  prayer  thereof 
proper  to  give  notice  by  publication,  were  to  declare  satisfied  a  designated 
No  useful  purpose  would  be  subserved  trust  deed  between  specified  parties  on 
by  setting  forth  the  facts  at  length;  on  premises  described  therein,  to  secure 
the  contrary,  such  a  procedure  would  the  payment  of  a  certain  indebtedness, 
cumber  the  record  and  do  no  good  at  and  to  quiet  the  plaintiff's  title,  and  the 
all."  petition  referred  to  alleged  the  assign- 
In  Kew  York  it  is  not  necessary  for  ment  of  the  debt  to  H. ,  it  was  held  that 
the  affidavit  to  give  all  the  evidentiary  the  nature  of  the  action  and  the  relief 
facts;  the  resultant  facts  are  sufficient,  sought  against  H.  were  sufficiently 
if  stated  in  the  affidavit,  to  give  the  shown  by  the  affidavit.  Ormsby  v. 
court  jurisdiction.  Thus  in  a  divorce  Ottman,  85  Fed.  Rep.  492. 
suit  the  plaintiff  in  her  affidavit  for  Showing  Conrt't  Bight  to  Take  Cogni- 
publication  alleged  that  the  defendant  lanoe.  —  Under  N.  Y.  Code  of  Civ.  Pro., 
was  her  husband,  and  that  she  sepa-  §g  438,  439,  requiring  that  an  order  of 
rated  from  him  because  of  his  illtreat-  publication  shall  be  founded  upon  a 
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When  the  Complaint  Ii  VnTeriiled,  the  affidavit  may  refer  to   and 

adopt  its  statements,  in  which  case  the  oath  to  the  affidavit  is 
considered  as  an  oath  to  the  contents  of  the  document  referred 
to  and  adopted.^ 

12.  In  Suits  Against  Unknown  Partiei.  —  In  proceedings  against 
unknown  parties  it  is  usually  required  that  the  affidavit  for  pub- 
lication shall  state  the  affiant's  ignorance  of  the  names  of  such 
parties.'  And  in  some  states  the  affidavit  must  allege  a  cause  of 
action  against  such  parties.' 

verified  complaint  showing  a  sufficient  tained  no  further  averment  that  dili- 

cause  of  action  against  the  defendant,  gent  exertions  had  been  made,  without 

the  complaint  should  not  only  set  forth  success,  to  ascertain  their  names,  was 

facts  sufficient  to  constitute  a  cause  of  held  insufficient.     Kirlcland  v.  Texas 

action,  but   must  also  show  that  the  Express  Co.,  57  Miss.  316. 

cause  of  action  is  one  of   which  the  But  in  Texas^  in  a  suit  against  un- 

court  can  take  cognizance.     Paget  v,  known  heirs,  an  affidavit  in  the  form  of 

Stevens,  143  N.  Y.  172.  the  statute  that  "  the  names  and  resi- 

1.  Ligare  v,  California  Southern  R.  dences    of    the  heirs."   etc.,   are    un- 

Co.,  76  Cal.  610.  known,  is  sufficient  to  authorize  pub- 

8.  Shirley  v.  Mitchell,  3  J.  J.  Marsh,  lication.     The  affiant    need   not  state 

(Ky.)  684;    Jeffrey   v.   Hand,  7   Dana  what  efforts  he  has  made  to  ascertain 

(Ky.)  89;    Thruston   v,   Masterson,   9  the  names,  etc.     Sloan  v,  Thompson,  4 

Dana  (Ky.)  228;    Blight  v.  Banks,  6  T.  Tex.  Civ.  App.  419. 

B.  Mon.  (Ky.)  192;    Hynes  v,  Oldham,  On*  AffldATit  for  AU  irnkAOwn  Partlet. 

3  T.  B.  Mon.  rKy.)  266;    Tevis  v.  Rich-  —  Under  the  California  Act  of  April  3, 

ardson,  7  T.  B.  Mon.  (Ky.)  657;    Un-  i860,  **  providing  for  the  collection  of 

known  Heirs  v,  Kimball,  4  Ind.  546.  delinquent    taxes    in    the    city    and 

Decree  Toidable.  —  A  decree  rendered  county   of  Sacramento,'*   it  was  held 

against  unknown  heirs  without  such  that  where  several  lots  were  assessed 

affidavit  Is  voidable.     Benningfield  v.  to  unknown  owners  by  fictitious  names. 

Reed,  8  B.  Mon.  (Ky.)  102;    Hynes  v.  and  suits  were  instituted  for  the  collec- 

Oldham,  3  T.  B.  Mon.  (Ky.)  266.  tion  of  the  several  taxes,  there  was  no 

AiBdaTit  Will  GiTe  Jurisdietlon.  —  An  valid  objection  to  having  one  affidavit 
affidavit  filed  with  a  bill  stating  that  for,  and  one  order  of  publication  of 
the  names  of  certain  parties  interested  summons,  applied  to  the  several  cases; 
in  the  suit  were  unknown  and  that  and  that  the  publication  of  one  sum- 
such  persons  were  nonresidents  of  the  mons  gave  the  court  jurisdiction  in 
state,  and  a  publication  of  notice  in  each  case.  Moss  v.  Mayo,  23  Cal.  421. 
due  form,  will  give  the  court  jurisdiction  8.  As  to  the  necessity  for  stating  the 
as  fully  as  if  the  defendants  had  been  cause  of  action  in  the  affidavit  in  gen- 
beforc  the  court  by  their  proper  eral,  see  supra^  V.  ii.  Stating  Cause  of 
names.     Pile  v.  McBratney,  15  111.  314.  Action, 

In    an    Aetion    by   fleroral   Flaintift  In  WlMMnuin  an  affidavit  for  publica- 

against  unknown  parties,  the  affidavit  tion  against  unknown  persons  having 

for  publication  must  show  that  such  an  interest  in  land  must  state  a  cause 

parties  are  unknown  to  all  the  plain-  of  action  against  such  person.     Slocum 

tiffs.     Kane  v.  Rock  River  Canal  Co.,  v.   Slocum,    17  Wis.    150;     Nelson    v. 

15  Wis.  179.  Rountree,    23    Wis.    367;    Rankin    v. 

And  in  Kentucky  it  is  held  that  there  Adams,  18  Wis.  292. 

must  be  an  affidavit  by  each  of  the  MiMOnri  ~  Statement  in  Petition.  ^  In 

complainants  that  such  parties  are  un-  Missouri   where  it  is  sought  to  make 

known   to  him.    Jeffrey  v.   Hand,    7  unknown   persons    parties  defendant, 

Dana  (Kv.)  89:  Thruston  t/.  Masterson,  the  petition,  verified   by   the  oath  of 

9  Dana  (Ky.)  228.  the  plaintiff,  should  allege  that  there 

DUigenoe  to  Aieortain  KamM.  —  In  Mis^  are  persons  interested  whose  names  the 

Hssippi  an  affidavit  for  publication  In  a  plaintiff  cannot  insert  because  they  are 

chancery  suit  which  only  stated  that  unknown  to  him,  and  should  describe 

the  parties  against  whom   publication  their  interest,  and  how  derived,  so  far 

was  sought  were  unknown,  and  con-  as  the  plaintiff's  knowledge  extends. 
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18.  How  Defeots  Taken  Advanta^  of —  a.  Direct  Attack.  — 
Where  an  affidavit  is  not  so  insufficient  on  its  face  as  to  render 
all  proceedings  based  thereon  absolutely  void,  defects  therein  can 
be  taken  advantage  of  only  by  appeal  or  by  some  other  direct 
proceeding.* 

b.  Collateral   Attack. —  The  sufficiency  of  an  affidavit 

regular  on  its  face  is  a  question  within  the  judicial  discretion  of 
the  trial  court,'  and  cannot  be  attacked  in  a  collateral  proceed- 
ing.* 

State  V.  Staley,  76  Mo.  158;  Rohrer  v.  upon   a  service  by  publication  based 

Oder,  124  Mo.  24;  Charles  v.  Morrow,  upon  an  insufficient  affidavit,  the  court 

99  Mo.  638;  Myers  v.  McRay,  114  Mo.  will  vacate  it  without  requiring  the  de- 

377.  fendant  to  show  a  defense  or  want  of 

Suffloient    Betcription   of    Intereit.—  notice  of  the  suit.     Mack ubin  z/.  Smith, 

Under  Mo.  Rev.  Stat,  of  1889,  §  2027,  5  Minn.  367. 

an  allegation  that  the  unknown  heirs  2.  Gibson  v.  Everett,  41  S.  Car.  22; 

of  a  person  named  are  the  owners  of  Neff  v,  Pennoyer,  3  Sawy.  (U.  S.)  274; 

certain  real  estate  by  descent  is  a  suffi-  Ligare  v.  California  Southern  R.  Co., 

cient  description  of  their  interest,  and  76  Cal.  610;    Belmont  v.  Cornen,  82  N. 

how  it  was  derived.     Brickell  v.  Far-  Y.  356;  Wichman  v.  Aschpurwis,  55  N. 

rell.  82  Fed.  Rep.  220.  Y.  Super.  Ct.  218;    Pettiford  v.  Zoell- 

1.  Pennoyer  v,  Neflf,  95  U.  S.  714;  ner,  45  Mich.  358;    Miller  v.  Finn,  i 

Pitts  V,  Jackson,  135  Ind.  211;   Sharp  Neb.  254. 

V.   Daugney,   33  Cal.   505.      See   also  8.  Ligare  v.  California  Southern  R. 

Claypoole   v.   Houston,    12  Kan.  324;  Co.,  76  Cal.  610;  Sharp  v,  Daugney,  33 

Ogden  V,  Walters,  12  Kan.  282:    Carr  Cal.  505;    Little  v.  Chambers,  27  Iowa 

V.  Carr,  92  Ky.  552.     See  infra,  XIIL  522;   Ogden  v,  Walters,  I2  Kan.  282; 

3.  Attacking  Judgment.  Sears  v.  Sears,  95  Ky.  173;  Pettiford  r. 

Ko  ravorable  FrMumptioni  Indulged.—  Zoellner,  45  Mich.  358:  Miller  v.  Finn, 

Upon  a  direct  attack  upon  an  affidavit  i  Neb.  254;    Belmont  v,  Cornen,  82  N. 

for   publication  by  motion  to  vacate,  Y.  256;  Wichman  v.  Aschpurwis,  55  N. 

no  favorable  presumptions  can  be  in«  Y.  Super.  Ct.  218;    Lawson  v.  Moor- 

dulged.     Bothell  v.  Hoellwarth,  to  S.  man,  85  Va.  880;  Pennoyer  v.  Neff,  95 

Dak.  49X.  U.  S.  714;    Neff  v.  Pennoyer,  3  Sawy. 

Order  Made  on  False  AAdaTit.—  De-  (U.  S.)  274. 

fendants    summoned    by    publication  As  to  Collateral  Impeaehment  of  Jvdg- 

upon  an  affidavit  of  their  nonresidence  menti,  see  the  article  Jurisdiction,  vol. 

must  resort  to  direct  proceedings   in  12,   p.    196;   and  see    Am.   and    £ng. 

order  to  show  the  falsity  of  such  affi-  Encyc.  of  Law.  \Ai\t  Judgments  and  De- 

davit  and  to  avoid  a  decree,  and  cannot  crees, 

attack  the  decree  collaterally.     Lawson  Sedtal  in  Judgment  of  Proper  Serrioe. 

z'.  Moorman,  85  Va.  880.  — A     recital     in     a    judgment     that 

An  Appeal  Will  Kot  Be  IHsmissed  be-  *'  proper   service   has   been   made    by 

cause  of  a  defect  in  the  affidavit  made  publication  on  the  defendants,*'  is  con- 

10  obtain  a  warning  order.     But  if  the  elusive  as  to  the  regularities  of  such 

aflidavit  is  defective,  t,he  warning  order  service,  and  such  judgment  cannot  be 

must  be  quashed.     Arthurs  v.  Harlan,  collaterally  attacked  on  account  of  a 

7S  Ky.  138.  defective  affidavit.     Sloan  ».  Thomp- 

Sufflcienoy  of  Complaint  Not  luTolved. —  son,  4  Tex.  Civ.  A  pp.  419. 

A  motion  to  set  aside  notice  by  publi-  Where  a  Mortgage  Has  Been  ToreoloMd 

caiion  will  raise  no  question  respecting  upon   service   by   publication  and   the 

the  sufficiency  of  the  complaint;  for  the  land  sold  to  innocent  purchasers  who 

affidavit  is  the  foundation  for  notice  by  take  possession  of  the  same  under  their 

publication,  and  if  that  be  sufficient,  sheriff's  deed,  a  subsequent  grantee  of 

the  notice  will  be  upheld  regardless  of  the  defendants  cannot  afterwards  attack 

defects  in  the  complaint.     Mehrhoff  v,  the  truth  of  the  affidavit  in  a  collateral 

Diffenbacher,  4  Ind.  A  pp.  447.  proceeding.       Ogden    v.    Walters,     is 

Judgment  Vacated  Without  Beqniring  Kan.  282. 

Defenee.  —  Where  judgment  is  rendered  Beformation  of  Xortgage.  —  In  an  ac 
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But  When  the  AiBdavit  Ii  Inittfldent  on  iti  PMe,  not  stating  the  facts 

to  authorize  publication,  a  judgment  rendered  thereon  may  be 
attacked  collaterally.* 

14.  Amendmentfl.  —  Where  an  affidavit  for  publication  is  insuffi- 
cient in  its  statement  of  a  material  fact,  it  may  be  amended  even 
after  judgment,'  and,  when  so  amended,  will  relate  back  to  the 
commencement  of  the  action.* 

YL  Thb  Obdbb —  1.  In  General  —  VeoaMity  for.  —  Under  the 
statutes  of  most  of  the  states  service  by  publication  can  only  be 
made  when  expressly  authorized  by  an  order  of  the  court.* 

doQ  begun  to  reform  and  foreclose  a  Butters,  21  Kan.  124,  it  was  held  that 

real  estate  mortage,  the  reformation  a    defective    affidavit  for    publication 

of  the  mortgage  ts  merely  an  incident  might  be  amended  on  a  petition  in 

to  the  foreclosure,  and  where  the  affi-  error  to  the  Supreme  Court, 

davit  for    publication  is  sufficient  in  Affidavit  on  Liformation  and  Beliof.  — 

every  particular  except  that  it  fails  to  Where  an  affidavit  for  publication  is 

mention  specifically  the  reformation  of  insufficient  because  made  upon  infor- 

the   mortgage,  snch  affidavit  will   be  mation  and  belief,  the  plaintiff,  after 

considered  as  sufficient  when  attacked  judgment,  is  entitled,  with  the  leave  of 

collaterally.     Carey  v.  Reeves,  32  Kan.  the   trial  court,  to  make  the  affidavit 

7i8<  positive  and  sufficient  by  amendment. 

1.  Carey  v.   Reeves,  46    Kan.   571.  Harrison  v.  Beard,  30  Kan.  532. 

And  see  Braly  v.  Seaman,  30  Cal.  611.  Proper  Affidavit  Illed  Vnno  pro  Tnno. — 

TkandnlAnt  Affidavit.  —  In  Dunlap  v.  In  an  action  commenced  against  a 
Steere,  92  Cal.  344,  the  court  said:  nonresident  defendant  by  publication 
"An  affidavit  of  this  character  is  al-  of  the  summons,  where  judgment  for 
ways  ex  parte.  The  absent  defendant  want  of  an  answer  is  properly  entered, 
is  not  present  to  impeach  it,  and  if  it  except  that  the  affidavit  of  publication 
is  sufficient  in  form,  the  court  cannot  is  insufficient,  if  the  summons  was  in 
disregard  it,  but  is  compelled  to  accept  fact  duly  published,  and  no  facts  ap- 
its  statements  as  true,  and  make  the  pear  to  show  that  it  would  be  unjust  to 
order  which  is  demanded.  Under  such  the  defendant,  or  would  affect  inter- 
circumstances,  a  plaintiff  who  seeks  to  vening  rights  of  third  persons,  the 
avail  himself  of  the  statutory  mode  for  court  ought,  under  Gen.  Stat.  1878, 
a  constructive  service  of  summons  c.  66,  §§  124, 125,  to  allow  a  proper  affi- 
must  exercise  good  faith  in  his  repre-  davit  of  publication  to  be  filed  nunc  pro 
sentations  to  the  court  or  judge^  He  tunc.  Burr  y,  Seymour,  43  Minn.  401. 
must  at  least  believe  that  the  affidavit  8.  Long  v.  Fife,  45  Kan.  271. 
which  he  presents  is  true.  Thepresen-  Forth  Carolina — Alias  Qrdor  Orantad. 
tation  of  a  wilfully  false  affidavit  for  —  Where  the  affidavit  for  publication 
the  purpose  of  obtaining  an  order  for  of  summons  was  defective,  it  was 
service  of  the  summons  for  publication  proper  for  the  judge  to  permit  amend- 
is  itself  an  act  of  fraud;  and  when  the  ment  and  grant  an  alias  order  of 
judgment  which  rests  upon  it  is  it-  publication  instead  of  dismissing  the 
self  unconscionable,  and  was  obtained  action.  Mullen  v.  Norfolk,  etc.,  Canal 
without  the  knowledge  of  the  defend-  Co.,  112  N.  Car.  109. 
ant  therein,  it  should  be  set  aside."  4.  People    v,   Greene,   74  Cal.   400; 

8.  Long  If..  Fife,  45  Kan.  271;   Har-  Miller  z/.Corbin,  46  Iowa  150;  Pinkney 

risen  V,  Beard,  30  Kan.  532;  Weaver  v.  v.  Pinkney,  4  Greene  (Iowa)  324;  Lot 

Lock  wood,  2  Kan.  App.  62.  Two  v,  Swetland,  4  Greene  (Iowa)  465; 

In  Branch  v,  Frank,  81  N.  Car.  180,  Taylor  v.  Brobst,  4  Greene  (Iowa)  534. 

it  was  held  erroneous  to  discharge  an  But  see  Crabb  v,  Atwood,  10  Ind.  331; 

attachment,  granted  as  ancillary  to  an  Ayres  v,  Lusk,  2  111.  536.     And  see  the 

action,  because  of  the  insufficiency  of  statutes  of  the  several  states, 

the  affidavit  to  obtain  service  of  the  Prosnmption  that  Order  Made.  —  Where 

summons  by  publication,  since  it  was  notice  has  been  duly  served  by  publi- 

possible   that   the  defect  might  have  cation,  it  will  be  presumed  io  the  ab- 

bsen  cured  by  amendment.  sence  of  a  finding  to  the  contrary,  that 

On  Petition  in  Error.  —  In  Pierce  v,  the  notice  was  ordered  by  the  court 
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BiMd  on  AlBdATit.  —  This  order  is  based  upon  an  affidavit  showing 
the  facts  which  authorize  service  by  publication,^  and  it  is  held 
that  the  validity  of  the  order  must  be  judged  solely  upon  the 
sufficiency  of  such  affidavit.* 

Made  Within  BaMonaUt  Time  After  AlBdnTit.  —  The  order  must  be 
based  on  existing  facts ;  and  it  should  be  obtained  within  such  a 
reasonably  brief  period  after  the  making  of  the  affidavit  that  no 
presumption  can  fairly  arise  that  the  state  of  facts  has  changed  in 
the  meantime.* 

Entry  of  Order.  —  It  has  been  held  that  an  omission  to  enter  an 

order  of  publication  is  a  mere  irregularity  not  available  in  col- 

«    lateral  proceedings.^     But  in  Arkansas  a  failure  in  this  respect 

under  the  authority  conferred  by  the  an  affidavit  which  presents  some  evi- 

statute.     McTye  v,  McTye,  67  N.  H.  dence  tending  to  prove  each  jurisdic- 

590.  tional  fact,  but  of  a  character  clearly 

When  Made.  —  In   New    Hampshire^  too  inconclusive  to  justify  an  order  of 

publication  of  notice  to  a  defendant  in  publication,  the  order  is  erroneous,  and 

attachment,   whose    residence    is   un-  the  judgment  will  be  reversed  on  ap- 

known  to  the  officer  serving  the  writ,  peal;  but  such  judgment  is  not  abso- 

may  be  ordered  at  any  time  during  the  lutely  void,   and  cannot   be  attacked 

pendency  of  the  suit.     Thompson   v.  collaterally.     Forbes  v,  Hyde,  31  Cal. 

Carroll,  36  N.  H.  21.  342. 

Beeond  Order.— Where,  after  obtaining  Xaryland — Order  Granted  ae  of  Goune. 

an  order  of  publication,  the   plfiintiff  —  In  Maryland  an  order  of  publication 

fearing  that  the  affidavits  were  insuffi-  is  granted  as  of  course,  the  plaintiff 

cient  procured  another  order,  it  was  proceeding  at  his  peril.      Lingan    v, 

held   that  the  validity  of  the  second  Henderson,  i  Bland  (Md.)  236. 

order  was  not  destroyed  by  the  exist-  8.  Crombie  v.  Little,  47  Minn.  581; 

ence  of  the  first.     Little  John  v.  Leffing-  Adams  v.  Hosmer,  98  Mich.  51. 

well,  34  N.  Y.  App.  Div.  185,  In  New  York  Baptist  Union,  etc.,  v, 

Xinneeota  —  Anthentioation  by  Clerk. —  Atwell,  95  Mich.  239,  the  court  said: 

Minn.   Rev.  Stat,  of  1866,  c.  94,  §  14,  "  An    order  of    publication   must   be 

did  not  require  the  order  of  publication  based  upon  facts  existing  at  the  time 

to  be  authenticated  by  the  clerk  before  the  order  is  made.    The  rule  that  as 

publication.     Smith   v.   Valentine,   19  matter  of  evidence  a  fact  in  its  nature 

Minn.  452.  continuous,  being  once  shown  to  exist, 

1.  See  supra^  V.  Affidavit  for  Publi-  will  often  be  presumed  to  continue,  un- 

cation,  less  the  contrary  be  shown,  does  not 

8.  Wortman  v.   Wortman,   17  Abb.  apply  to  the  averment  of  a  jurisdic- 

Pr.  (N.  Y.  Supreme  Ct.)  66.  tional  fact,  which  must  appear  as  ex- 

Conrt  Aeti  Jndieially.  —  In  granting  isting  at  the  time  the  order  is  made." 

an  order  for  publication  the  court  or  Vext   Day   a    Beaeonable   Time.  —  A 

judge  acts   judicially,  and  can  know  warning  order  is  sufficient  if  made  in  a 

nothing  about  the  facts  upon  which  the  reasonable  time  after  the  affidavit  was 

order  is  to  be  granted,  except  from  the  sworn  to;  thus,  a  warning  order  based 

affidavit  presented  by  the   applicant,  upon  an  affidavit  made  the  day  before 

Ricketson  v,  Richardson,  26  Cal.  149.  is  valid.     Cornwall  r.  Falls  City  Bank, 

Other  Evidenoe  Bead  and  Coniidered.  —  92  Ky.  381. 
Where  the  affidavit  for  publication  is  4.  Smith  v.  Valentine.  19  Minn.  452. 
sufficient,  and  the  order  recites  that  the  Entry  Enno  pro  Tune.  —  Where  die 
judge  is  satisfied  from  such  affidavit  court  has  made  an  order  of  publication, 
that  a  proper  case  for  publication  ex-  but  it  has  not  been  entered,  it  may  be 
ists,  it  is  of  no  consequence  that  there  entered  at  any  time  before  final  judg- 
is  also  a  recital  that  otlier  evidence  was  ment  nunc  pro  tunc,  Horn  v.  Indian- 
read  and  considered.  Ligare  v,  Cali-  apolis  Nat.  Bank,  125  Ind.  381. 
fornia  Southern  R.  Co.,  76  Cal.  610.  Tenneiiee  —  Entry  upon   Lory  of  At- 

OrderExToneons  but Kot  Void.  — Where  taehment.  —  Where    an  attachment  is 

an  order  for  publication  is  made  upon  returned  into  court,  the  order  of  pub* 
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will  prevent  the  attaching  of  jurisdiction.* 

2.  By  WlLom  Made.  —  TJsuallv  the  order  of  publication  must  be 
made  by  the  court  or  judge.*  Under  some  statutes,  however, 
the  clerk  has  power  to  make  the  order.* 

8.  Form  and  Sufficiency  —  a.  In  General.  —  Service  of  pro- 
cess by  publication  being  of  purely  statutory  origin,  it  follows 
that  the  order  of  publication  must  comply  with  the  statute  under 
which  it  is  made,  and  a  failure  to  state  material  facts  required 
by  the  statute  will  render  it  defective.*    What  is  material  is, 

lication    should   be  placed    upon    the  of  an  order  of  publication  is  a  judicial 

minutes  or  rule  docket  of  the  court  as  act  and  cannot  be  performed  by  a  court 

soon  as  the  attachment  is  levied  upon  commissioner  in  an  action  wherein  he 

the  property  of  the  defendant.     Rogers  is  the  plaintiff's  attorney.     Crouch  v, 

r.  Rush,  4  Coldw.  (Tenn.)  272.  Crouch,  30  Wis  667. 

Vew  York  — lUlure  to  File  Papers.—  8.  Yates  v.  Gridley,  16  S.  Car.  506. 

Under  N.  Y.   Code  Civ.    Pro.,  §  442,  See  also  Crabb  v,  Atwood,  10  Ind.  331; 

requiring    the    summons,    complaint,  Ayres  v,  Lusk,  2  111.  536. 

order  of  publication,  and  affidavits  in  In  Xentnoky  a  warning  order  may  be 

support  of  the  order  to  be  filed  on  or  made  by  the  clerk,  Anderson  v,  Sutton, 

before  the  first  day  of  publication,  a  2  Duv.  (Ky.)  485;    Irish   Bldg.,  etc., 

failure  to  comply  with  such  require-  Assoc,   v,  Clemons,  78  Ky.  79;  or  by 

ment  will  render  the  proceedings  under  the  court,  Hackworth  v,  Harlan,  (Ky. 

the  order  of  no  effect,  and  they  may  be  1892)  19  S.  W.  Rep.  172;  Northern  Bank 

set  aside  at  the  instance  of  the  defend-  v.  Hunt,  93  Ky.  67. 

ant;  but  the  order  itself  will  not  be  set  In  Miisouri  the  clerk  of  the  Circuit 

aside  on  that  account,  it  having  been  Court  can,  in  attachment  cases,  make 

regularly  obtained.     Whiton  v.  Morn-  orders  of  publication  in  vacation  in  any 

ing  Journal  Assoc,  23  Misc.  Rep.  (N.  case  where  the  court  should,  in  term 

Y.  Supreme  Ct.)  299.  time,  have  made  them.     Kane  v«  Mc- 

1.  Gregory  v.  Bartlett,  55  Ark.  30.  Cown,  55  Mo.  181.     And  see  Johnson 

8.  Hew  Yerk  —  Judge  and  Vet  Court,  v.  Gage,  57  Mo.  160;  Charley  v,  Kelley, 

—  N.  Y.  Code  Civ.  Pro.,  §440,  requires  120  Mo.  134;    Schell  v,  Leland,  45  Mo. 

an  order  of  publication  to  be  made  by  289. 

the   judge    and  not  by  the  court  at  In  Tennessee  where,  in  attachment, 

special     term.       Under    this    statute,  an  order  of  publication  is  not  made  by 

where  the  order  is  actually  made  by  a  the  officer  granting  the  attachment  as 

judge   in  chambers,    the   fact  that  it  provided  by  Tenn.  Code,  gg  3466,  3467, 

bears  a  special  term  caption  and  a  di-  upon  the  return  of  the  same  "  levied 

rection  to  enter  may  be  disregarded,  upon  the  property  of  the  defendant," 

and  the  order  is  good  as  a  chambers  the  court,  or  clerk  of  the  court,  or  the 

order  of  the  judge.     Phinney  v,  Bro-  justice  of  the  peace  before  whom  the 

schell,  80  N.  Y.  544;  Lowerre  v,  Owens,  attachment  is  returned  may  make  such 

14  N.   Y.    App.    Div.   215;    Regan   t.  order  at  anytime  thereafter,     Rogers 

Traube,  16  Daly  (N.  Y.)  152,  18  Civ.  v.  Rush,  4  Coldw.  (Tenn.)  272. 

Pro.  Rep.  (N.  Y.)332;  Crosby  r.  Thed-  4.  Lawrence  v.  State,  30  Ark.  719; 

ford,  13  Daly  (N.  Y.)  150.     And  such  Cross  z'.   Wilson,   52  Ark.   312.    And 

order  may  be  amended  by  striking  out  see  Roosevelt  v.  Ulmer,  98  Wis.  356. 

the  caption.     Mojarrieta  v.  Saenz,  80  Length  ef  Time  of  Pnblioation.  —  An 

N.  Y.  553;    Coffin  V,  Lesster,  36  Hun  order  of  publication   which  does  not 

(N.  Y.)  347.  provide  the  length  of  time  for  publica- 

Iowa.  —  Under  former  statutory  pro-  tion  is  insufficient.     Park  v,  Higbee,  6 

visions  in  Iowa,  an  order  of  publication  Utah  414. 

could  only  be  made  by  the  court,  and  Feed  Vet  IMreot  How  Often  to  Be  Pub- 

judgment  upon  publication  ordered  by  lished.  —  Under    a    statute    fixing  the 

the  clerk  was  void.     Miller  v,  Corbin,  number  of  days  that  a  notice  shall  be 

46  Iowa  150;  Royer  v.  Foster,  62  Iowa  published,  the  order  directing  the  pub- 

321;    Bardsley  v.  Hines,  33  Iowa  157;  lication  need  not  direct  how  often  the 

Abell  V,  Cross,  17  Iowa  171.  notice  shall  be  published,  if  It  requires 

Oofurt   Conunisiioner.  —  The  granting  the  publication  to  be  made  according 

17  Encyc.  PI.  &  Pr.  —  6  81  Volume  XVII. 


Th0  Orto.  PUBLIC  A  TION.  Form  and  SofidtBej. 

of  course,  a  matter  largely  dependent  upon  the  particular 
statute.* 

Veoaifity  to  Baoito  JuriidietloiiEl  Ateto.  —  In  some  states  it  is  held 
that  the  order  must  state  the  facts  showing  that  the  publication 
is  authorized.'  But  in  other  states  a  recital  of  the  jurisdictional 
facts  is  not  deemed  essential  to  the  validity  of  the  order.* 

LnaukteriAl  Defecu.  —  Where  an  order  is  otherwise  valid,  it  will 
not  be  vitiated  by  surplusage  therein.*  And,  in  general,  the 
order  will  not  be  rendered  void  by  slight  and  immaterial  defects 
and  omissions.*     Thus,  where  no  injury  results  from  the  defect 

to  the  statute.     McCrea  v,  Haraszthy,  cellor  to  designate  the  place  where  the 

51  Cal.  146.  order  shall  be  published,  and  it  is  no 

FaUnro  to  Diroot  Posting  of  Votioo.  —  objection  to  the  order  that  it  is  required 

A  failure  of  the  probate  court,  in  di-  to  be  published  in  another  state.     Mob- 

recting  the  sale  of  real  estate  by  an  ley  v,  Leophart,  51  Ala.  587. 

administrator,  to  direct  the  notice  to  8.  Little  v,  Currie,  5  Nev.  90;  Ricket- 

interested  parties  to  be  posted  up  in  son  r.  Richardson,  26  Cal.  149,  wherein 

the  county  as  the  law  directs,  as  well  it  was  held  that  a  general  statement 

as  to  be  published  in  two  newspapers,  that  the  defendant  resided  out  of  the 

will  vitiate  a  sale  of  such  real  estate  by  state,  or  could  not  after  due  diligence 

the  administrator.     Matlock  z/.  Livings-  be   found   within   the   state,  or  that  a 

ton,  9  Smed.  &  M.  (Miss.)  489.  cause  of  action  existed  against  the  de- 

Against  Unlmown   Parties  —  XiMOiiri.  fendant,  was  not  sufficient;  but  that  it 

—  In   an   action   for  the  collection  of  should  state  the  facts  proved  by  the 

back  taxes,  if  it  is  sought  to  make  un-  affidavit  upon  which  it  was  based, 

known  persons  parties  defendant,  the  8.  In  Oregon  it  is  held  that  an  order 

order  of  publication  against  such  de-  of  publication  need  not  itself  recite  the 

fendants  should  state  the  fact  that  they  facts  which  give  the  court  authority  to 

are  unknown,  and  describe  their  inter-  make  it,  and  that  in  determining  its 

ests,  and  how  derived.     State  v.  Staley,  validity  on  appeal,  the  court  may  look 

76  Mo.  158.  to    the    affidavit    and   the    complaint 

1.  Snit  for  Back  Taxes  —  Beeeription  of  And  where  the  affidavit  is  not  In  the 
Property. —  Under  Mo.  Rev.  Stat,,  record,  the  court  will  presume  that  it 
§  3494,  an  order  of  publication  to  non-  was  sufficient  to  authorize  the  order, 
resident  parties  to  enforce  the  state's  Knapp  v.  King,  6  Oregon  243;  Goodale 
lien  for  taxes  upon  real  property  need  v.  Coffe'e,  24  Oregon  346c 
not  describe  the  property.  Golds-  In  Tennessee  the  order  of  publication 
worthy  v.  Thompson,  87  Mo.  233;  need  not  be  identical  with  the  pub- 
Allen  V.  Ray,  96  Mo.  5^)2.  lished  notice,  and  need  not  recite  facts 

WestTirginia  —  EqniTalent  to  Personal  apparent  from  other  parts  of  the  rec- 

Servioe.  —  Under   W.  Va.  Code,    1868,  ord.     Allen  v.  Gilliland,  6  Lea  (Tenn.) 

c.  129,  g  4,  allowing  publication,  it  is  521. 

not  necessary  for  the  order  to  expressly  Presumed  that  Court  Was  Batiifled  by 

direct  *' that  such  publication  shall  be  Affidavit.  —  The  omission  to  state   in 

equivalent  to  personal  service  of  such  the  order  of  publication  that  the  affi- 

notice  on  the  parties,  or  any  of  them.*'  davits  recited  therein  afforded  satisfac- 

Marling  v.  Robrecht,  13  W.  Va.  440.  tory    evidence    to    the    court    of     the 

Xentneky  —  Warning  Order  Kot  Made  requisite  facts  as  to  the  plaintiff's  in- 

on  Petition.  —  A   warning  order  to    a  ability  to  make  personal  service  within 

nonresident  defendant  under  Ky.  Civil  the  state   will   not  affect  its  validity, 

Code,  g  57,  need  not  be  actually  made  since  it  is  presumed  from  the  fact  of 

on  the  petition,  but  may  be  written  on  the  making  of  such  an  order  that  the 

a  separate  paper  and  attached  thereto,  court  was  satisfied  with  the  affidavit. 

Harlammert  v.  Moody,  (Ky.  1894)  26  S.  Barnard   v.    Heydrick,   49    Barb.    (N. 

W.  Rep.  2,  15  Ky.  L.  Rep.  839.  Y.)  62. 

Order  BequMng  Pnblioation  in  Another  4.  Cruzen  v,  Stephens,  123  Mo.  337; 

State. —  In  Alabama   where   service   is  Burnes  v.  Burnes,  61  Mo.  App.  612. 

by  publication  in  a  chancery  case,  it  is  5.  Court  Kot  Speoiiied  in  Body  of  Oidff. 

discretionary  with  the  register  or  chan-  —  Where  a  warning  order  from  a  jus- 
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or  omission,  and  it  appears  that  the  proper  steps  were  in  fact 
taken,  the  order  will  usually  be  upheld.* 

aio«eti]ig  to  Order.  —  Where  an  order  of  publication  is  void,  it  and 
all  subsequent  proceedings  may  be  set  aside  on  motion.* 

Uce's  court  was  in  the  nsaal  form,  and  did  not  make  the  judgment  open  to 

sigoed  by  the  justice,  it  was  held  that  collateral  attack.     Matter  of  James,  99 

it  sufficiently  designated  the  court  in  Cal.  374. 

which  the  defendant  was  summoned  to  1.  lidlnre  to  Bodgnato  OAoer  of  For- 

appear,  although    the  particular  jus-  oign  Corporation.  —  The   failure  of  an 

tice*s  court  was   not  specified  in  the  order  of  publication  to  designate  the 

body  of  the  order.     Webster  v.  Daniel,  particular  officer  of  a  foreign  corpora- 

47  Ark.  131.  tion  upon  whom  service  shall  be  made 

Order  Bearing  noithor  Date  nor  8eaL  —  without  the  state,  will  not  vitiate  the 

An  order  of  publication  is  not  rendered  service  if  the  proper  officer  was  in  fact 

invalid  because  bearing  no  date  nor  served.     Morrison  z\  National  Rubber 

seal.    Clemson  Agricultural  College  v,  Co.,  13  Civ.  Pxo.  Rep.  (N.  Y.  Supreme 

Pickens,  42  S.  Car.  511.  Ct.)  233. 

Order  Vot  Dated.  —  The  fact  that  an  Ordcodng  Pnblioation  of  BofeotiYe  Sum- 
order  of  publication  is  not  dated,  and  mens.  —  Where  an  order  of  publication 
consequent] y  does  not  show  that  it  was  required  that  the  summons  be  pub- 
made  before  publication,  will  not  ren-  lished,  and  recited  that  a  copy  of  the 
der  it  faially  defective  upon  a  collateral  summons  was  annexed,  when  in  fact 
attack  on  a  judgment  by  default,  it  was  not,  the  copy  annexed  requiring 
where  the  publisher's  certificate  an-  the  defendant  to  answer  in  six  instead 
oex«i  to  the  order  states  that  it  was  of  twenty  days,  it  was  held  that  the  re- 
pablished,  etc.  Foster  v.  Givens,  67  cital  in  the  order  did  not  render  the 
Fed.  Rep.  684.  direction  invalid,  since  it  was  followed 


fax  Baok  Taxes  —  Onduion  to  IB^  by  the  publication  of  the  proper  sum- 

iii(f  One  of  the  Years.  —  Where,  in  a  suit  mons,    no    injury    resulted,   and    the 

for  back  taxes,  the  order  for  publica-  service    was    sufficient.     Von    Rhade 

lion  omitted  to  name  one  of  the  years  v.  Von  Rhade,  2  Thomp.  &  C.  (N.  Y.) 

for  which  the  taxes  were  due,  but  was  491. 

otherwise  correct,  it  was  held  that  this  8.  Crouch  v.  Crouch,  30  Wis.  667. 

would  not  render  the  judgment  assail-  Setthig  Aside  Delavlt.  —  A  judgment 

aUe  in  a  collateral  proceeding.     Wil-  by  default  rendered   upon  an  insuffi- 

liams  V,  Hudson,  93  Mo.  524.  cient  order  of  publication  may  be  set 

Pneeie  not  Burning  in  Fame  of  State,  aside  on  motion  even  after  the  expira- 

—  The  provision  in  the  Missouri  Con-  tion  of  the  term  at  which  it  was  rendered 

stitation  that  all  writs  and  processes  where  the  rights  of   no  third  persons 

shall  run  in  the  name  of  the  state  is  have  intervened;    but    the  defendant 

held  to    be    directory  only;    and    an  should  be  ruled  to  appear  and  answer, 

omission  in  that  regard  in  an   order  of  Park  v.  Higbee,  6  Utah  414. 

pablication  is  cured  by  the  statute  of  Should  S^cify  Irregnlnritiee  in  Votioe 

jeofails.     Hansford    v.    Hansford,    34  of  Motion.  —  Where  a  motion  is  made 

Mo.  App.  262.  to  set  aside  on  the  ground  of  irregular- 

GlMk'ft  Fame  not  Signed  to  Entry.  —  An  ity  an  order  for  publication,  the  party 

order  for  publication,  in   an  action  In  should   specify  in   his  notice  of   mo- 

the  state  of  Missouri,    was   full  and  tion   the  irregularities  complained  of. 

complete  and  purported   to  have  been  O'Neill    v.   Bender,   13    N.   Y.   Wkly. 

signed  by  the  proper  officer,  but  there  Dig.  47. 

was  a  failure  on  the  part  of  the  clerk  Waiver  of  Ohjeotion.  —  Where  a  de- 

to  sign  his  name   at  the  foot  of  the  fendant  in    chancery    cross-examined 

order  entered  by  him  in  the  book  kept  witnesses  and  submitted  the  cause  for 

for  the  entry  of  such  order.     It  was  final  decree  un   pleadings  and    proof 

held  that  on  a  collateral  attack  upon  without  raising  any  objection  to  the 

the  judgnaent  entered  by  default,  the  regularity  of  an  order  of  publication 

omission     of     the    clerk's    signature  against  another  defendant  he  cannot 

should   be  treated  as  a  mere  clerical  question  the  regularity  of  the  order  on 

omission  which  was  cured  by  the  entry  error.     Mobley  v.  Leophart,   51    Ala. 

of  judgment,  and  that  such  irregularity  587. 
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AnMndmmit.  —  The  court  has  power  in  a  proper  case  to  amend 
the  order  of  publication.* 

b.  Stating  Names  of  Parties.  —  The  names  of  the  parties 
to  be  notified  must  be  specified  in  the  order,  if  known.*  And  in 
order  to  bind  the  party  the  name  must  be  correctly  given,* 
though  it  seems  that  absolute  strictness  is  not  usually  exacted  in 
this  regard.* 

c.  Stating  Nature  of  Cause.  —  Under  some  statutes  the 
order  of  publication  is  required  to  state  in  general  terms  the 
nature  of  the  cause  of  action.' 

1.  Omiuioii  of  Votloe  of  Attaohment.  —  no  jurisdiction.    Skelton  v.  Sackett,  91 

Where  notice    of    the    attachment    is  Mo.  377. 

omitted  from  the  order  of  publication,  4.  Fame  by  Wbioh  Uiiially  Known.  — 

but  in  the  published  notice  the  defend-  An  order  of  publication  directed    to 

ant  is  informed  that  an  attachment  has  "  Frank  Strimple/*  is  sufficient  notice 

been   issued   against  his  property,  to  to   Benjamin    F.   Strimple,   he    being 

what  court  it  is  returnable,  etc.,  the  usually   known  b^  the  former  name, 

court  has  power  to  amend  the  order  of  Steinmann  v.  Strimple,  29  Mo.  App. 

publication,  so  as  to  insert  a  require-  478. 

ment  that  notice  be  given  of  the  attach-  Xlitake  as  to  Initial  of  Middle  Vame.  — 

ment.    New  Hanover  Bank  v.  Blossom,  An  incorrect  statement  of  the  initial 

92  N.  Car.  695.  letter  of  the  defendant's  middle  name 

8.  Troyer    v.    Wood,    96    Mo.    478.  will  not  render  an  order  of  publication 

See  also  Brodief/.  Skelton,  II  Ark.  120.  insufficient.     Beckner  v,  McLinn,  107 

In  a  Salt  for  the  GoUeotion  of  Baok  Tazet  Mo.  277. 

it  is  sufficient  for  the  order  of  publica-  EnorCnred  by  Other  Papen.  —  Where, 

tion   to   designate   the  owner  by  the  through  a  clerical  error,  the  order  of 

name  disclosed  by  the  recorded  deeds,  publication  gave  the  first  name  of  one 

Elting  V.  Gould,  96  Mo.  535.  of  the  defendants  as  "Albert  *'  instead 

8.  In  Hardester  v.  Sharretts,  84  Md.  of  "Alfred,"  it  was  held  that  this  did 
146,  it  was  held  that  where,  upon  a  bill  not  vitiate  the  service,  since  the  correct 
filed  against  the  unknown  heirs  of  the  name  was  contained  in  the  affidavits 
children  of  B.  H.,  deceased,  an  order  and  the  copies  of  the  order,  also  in  the 
of  publication  was  made  warning  the  summons  and  notice  served  on  the  de- 
children  of  A.  H.  to  appear,  this  was  a  fendant.  McCulIy  v.  Heller,  66  How. 
fatal  defect.  Pr.  (N.  Y.  Supreme  Ct.)  468. 

Names  Vot  Idem  Sonans.  —  A  publica-  5.  In  Arkansas  an  order  of  publication 

tion  to  "  Miller,"  is  no  publication  as  against  a    nonresident    defendant    in 

to  "  Millen,  "  the  two  name6  not  being  chancery  should  state  the  names  of  the 

idem  sonans.    Chamberlain  v,  Blodgett,  parties    to    the    bill,   and    in   general 

96  Mo.  482.  terms  the   nature    of    the  complaint. 

And  so,  on  an  order  against  Daniel  Brodie  v.  Skelton,  11  Ark.  120;  Saffold 

"  Tragar,"  the  judgment  will  not  bind  v.  Saffold,  14  Ark.  408. 

Daniel  '*  Troyer."    Troyer  v.  Wood,  In  Alabama,  under  a  rule  of  practice 

96  Mo.  478.  requiring  all  orders  of  publication  in 

And  a  judgment  rendered  against  chancery  cases  to  state  succinctly  the 
Henry  "  Wheelen  "  under  an  order  facts  and  objects  of  the  bill,  it  was 
against  Henry  "  Wheeler  "  is  not  held  that  a  mistake  or  even  the  entire 
binding.  Whelen  v.  Weaver,  93  Mo.  omission  to  comply  with  the  rule  is 
430.  not  available  on  error,  where  the  pub- 
See  in  general  article  Names,  vol.  14,  lication  is  in  other  respects  in  accord- 
p.  270.  ance   with  the  statute.     McGowan   tr. 

Initial  Instead  of  Fall  Fame.  —  Where  Branch  Bank,  7  Ala.  823. 

an  order  of  publication  gave  the  name  Exact  Vatore  of  Writ  Vot  Stated.  —  In 

of  the  nonresident  defendant  as  Q.  R.  a  proceeding  by  scire  facias  to  revive  a 

Noland,  instead  of  Quinces  R.  Noland,  judgment,    an    order   of    publication 

it  was  held  that  in  the  absence  of  any  which  states  the  nature  of  the  cause, 

personal  appearance,  the  court  acquired  but  does  not  state  the  exact  nature  of 
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d.  Directing  Time  of  Appearance.  —  The  statute  usually 
contains  provisions  as  to  the  time  when  the  order  must  direct  the 
party  to  appear.* 

e.  Designating  Newspaper.  —  Under  a  statute  requiring  the 
order  to  designate  the  paper  most  likely  to  give  notice  to  the 
person  to  be  notified,  the  order  is  not  defective  because  it  fails 
to  state  in  terms  that  the  designated  paper  is  the  one  most 
likely  to  give  notice.* 

/.  Directing  Mailing  of  Copies.  —  The  statutes  usually 
require  the  order  of  publication  to  direct  that  a  copy  of  the  sum- 

the  writ  sued  out.  is  sufficient.    Simp-  term  of  the  court  was  to  be  held,  the 

son  V.  Watson,  15  Mo.  App.  425.  order    inferentially    named    the    first 

1.  XotwBky — Vot    Lmi    than    Sixty  Monday  of  May,  and  was  not  so  defec- 

OiTi. —  Under  Ky.  Civil  Code  of  Prac-  live    as    to    be    subject    to    collateral 

ticef  §  57i  subsection  7,  providing  that  attack.    Jasper  County  v,  Wadlow,  82 

A  warning  Older  shall  warn  the  defend-  Mo.  172. 

ant  to  answer  on  the  first  day  of  the  Bisorepanoy  Between  Bill  and  Qrd«r. — 
term  commencing  not  less  than  sixty  A  discrepancy  between  the  time  at 
days  thereafter,  if  the  defendant  is  which  the  complainant  prays  the  de- 
summoned  to  answer  in  less  time  than  fendant  may  answer  the  bill,  and  that 
sixty  days  after  the  giving  of  the  named  in  the  order  of  publication  is 
order,  such  order  is  void,  and  a  judg-  not  error;  the  time  in  the  prayer  is  im- 
meat  rendered  thereon  against  non-  material,  and  in  the  publication  only 
residents  is  also  void.  Payne  v,  Har-  material  as  informing  the  defendant 
desty  (Ky.  1890)  14  S.  W.  Rep,  348,  12  when  he  must  answer.  McGowan  v, 
Ky.  L.  Rep.  336;  Bruwnfield  v.  Dyer,  Branch  Bank,  7  Ala.  823. 
7  Bash  (Ky.)  507.  Bat  see  Irish  Bldg.,  8.  Green  v.  Squires,  20  Hun  (N.  Y.) 
etc.,  Assoc.  V.  Clemons,  78  Ky.  79.  15;  Schroeder  v.  Lear,  17  N.  Y.  Wkly. 

Xiddgaii — Weed     Hot     Hx     Bay. —  Dig.  574;  Seaver  i\  Fitzgerald,  23  Cal. 

How.  Ann.   Stat.  Mich.,  §  6671,  pro-  86.    And  see  Otis  v.  Epperson,  88  Mo. 

▼ides  that  the   order  shall   require  a  131;  Foley  v,  McDonald,  46  Miss.  238. 

nonresident  defendant  "  to  appear  and  Presnmption  that  Paper  Was  Bight  Oiae. 

answer  in  not  less  than  four  months.'*  —  An  order  that  service  of  summons  be 

Under  this  statute  it  was  held  that  an  made  on  a  nonresident  by  publication 

order  requiring  a  nonresident  to  *'  ai>-  and  mailing  a  copy  of  the  writ  to  the 

pear  and  answer  ihe  bill  of  complaint  defendant  will  be  sustained,  where  the 

within  four  months  from  the  date  of  order  designates  a  certain  newspaper, 

this  order,"  was  snfiicient  without  the  published  at  the  county  seat  where  the 

order  fixing  a  day  for  the  defendant's  court  is  held,  in  which  the  summons 

appearance.     Lewis  v.  Weidenfeld,  114  shall   be   published    for  the  statutory 

Mich.  581.  period,  describing  it  as  a  weekly  paper 

¥iiiMhmatti  —  Biseretloii  of  Court. —  published  regularly  in  this  state;  the 
Under  Pub.  Stat.  Mass.,  c.  146,  §  9,  presumption  being,  in  absence  of  evi- 
aaihorizing  service  by  publication  as  dence  to  the  contrary,  that  said  news- 
may  seem  proper  to  the  court,  it  is  paper  was  selected  by  the  officer  making 
within  the  discretion  of  the  judge  to  fix  the  order  as  the  one  most  likely  to  give 
:he  length  of  time  between  the  last  notice  to  the  defendant,  as  required  by 
publication  and  the  return  day,  and  an  the  Code  of  Civil  Procedure,  although 
order  fixing  two  days  as  that  time  is  the  order  does  not  so  state.  Calvert  v, 
saffident.  Osgood  v.  Osgood,  153  Calvert,  15  Colo.  390. 
Mass.  38.  Failure  to  Besignate  Paper.  —  Under 

takidoii    of    Month.  —  An    order    of  the  Mo.  Prac.  Act  of  1855.  a  failure  of 

poblication  directed  the  defendant  **  to  the  order  of  publication  to  designate  the 

appear  at  the  next  term  of  said  court  particular  newspaper  in  which  to  pub- 

to  be  holden  at  Carthage  on  the  first  lish  the  notice  was  not  such  an  error 

Monday,  1877.*'     It  was  held  that,  as  as  to  render  the  judgment  liable  tocol- 

the  law  designated  the  first  Monday  of  lateral  attack.     Kane  v,  McCown,   55 

May,  1877,  as  the  time  when  the  next  Mo.  181. 
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mons  be  forthwith  deposited  in  the  post-office  directed  to  the 
person  to  be  served  at  his  place  of  residence,  if  that  can  be  ascer- 
tained. And  where  such  is  the  case  the  failure  of  the  order  to 
contain  such  a  direction  will  render  it  insufficient ;  ^  though  it 
has  been  held  that  the  defect  will  be  cured  by  a  proper  mailing,' 
or  by  personal  service  outside  the  state.' 

Poft-ofllM  and  Proper  AddrtM.  —  The  order  should  specify  the  post- 
office  in  which  the  copies  are  to  be  deposited,^  and  should  give 
the  proper  address  of  the  person  to  be  served.' 

1.  Inj^ersoU    r.  Ingersoll,  43  Miss.  In  Kennedy  v,  Arthur,  iS  Civ.  Pro. 

155;  Reynolds  r.  Clcary,  61  Hun(N.  Y.)  Rep.  (N.  Y.  Supreme  Ct.)  390,  it  was 

590;  OdeU  V,  Campbell,  9  Oregon  298:  held  that  under  N.  Y.  Code  of  Civil 

Beaupre  v.  Brigbam,  79  Wis.  436;  Park  Pro.,  g  440,  providing  for  alternative 

V.   Higbee,  6  Utah  414;   Victor  Mill,  service,  either  by  publication,  or  bv 

etc.,  O).  V.  Justice  Ct.,  18  Nev.  21.  personal  service  without  the  state,  if 

As  to  mailing  copies  see  infra,  X.  the  plaintiff  intends  to  rely  upon  the 

Mailirn^  Copies,  latter  method,  the  order  need  not  con- 

Oopy  of  OidAf  as  Well  as  of  Snmmonf  tain  the  provision  as  to  mailing, 

and  Complaliit.  —  An  order  of  publica-  4.  McCool  v.  Boiler,  14  Hun  (N.  Y.) 

tion  directing  mailing,  which  does  not  73;    Walter  v.  De  Graaf,  19  Abb.   N. 

require  the  copy  of  the  order  as  well  Cas.  (N.  Y.  Super.  Ct.)  406. 

as  of  the  summons  and  complaint  to  6.  Defeotivo  IMroodon.  —  Under  N.  Y. 

be  mailed,  is  insufficient.     McCool  v.  Code  of  Civ.   Pro.,   g  440,   providing 

Boiler,  14  Hun  (N.  Y.)  73.  that   an  order  for  publication  against 

OnorBefbroDayof  FlistPnblieatioii.^  a  nonresident  defendant  must  direct 

An  order  of    publication   which  does  that    copies    of    the    summons    and 

not  require  the  copies  to  be  mailed  on  complaint  be  deposited  in  the  post-office 

or  before  the  day  of  the  first  publica-  directed  to  the  defendant  at  his  place 

tion  is  insufficient.     McCool  v.  Boiler,  of  residence,  or  at  a  place  at  which  he 

14  Hun  (N.  Y.)  73.  would   probably  receive   mail  matter. 

Under  a  statute  requiring  the  mail-  where  itappeared  from  the  affidavit  that 
ing  of  the  copies  on  or  before  the  day  the  defendant's  residence  was  at 
of  the  first  publication,  an  order  is  in-  Marion,  Washington  county,  Iowa, 
sufficient  which  directs  mailing '*  on  or  and  the  order  directed  the  summons 
about  the  date  of  the  first  publication."  and  complaint  to  be  tnailed  to  Wash- 
Roosevelt  z/.  Ulmer,  98  Wis.  356.  ington,  Iowa,  it  was  held  to  be  fatally 

Suffieient  Order.  —  An  order  of  publi-  defective.    Fetes  v.  Volmer,  (Supreme 

cation  directing  the   plaintiff  to  "  de-  Ct.)  8  N.  Y.  Supp.  294. 

posit  in  the  post-office  at  the  city  of  Dirootiiig  ¥airiiig  to  Wrong  Plaoo. — 

Broolclyn,  a  set  of  copies  of  the  sum-  Under  Rev.  Stat,  of  Wis.,  g  2640,  an 

mons  and  complaint  in  this  action  and  order  of  publication   must  show    the 

of  this  order    *    *    *    directed  to  the  post-office  address  of  the  defendant,  or 

said    defendants    [naming    them]    at  that  the  plaintiff  is  unable  to  ascertain 

Cairo,  Egypt,"  is  a  sufficient  compli-  it,  and  direct  that  service  by  publica- 

ance  with   N.  Y.  Code  of  Civil  Pro.,  tion  be  made,  and  that  the  plaintiff  de- 

g  440,  requiring  the  order  to  direct  that  posit  in  the  post-office  copies  of  the 

'*  the   plaintiff  deposit  in  a    specified  papers  addressed  to  the  defendant  at 

post-office,  one  or  more  sets  of  copies  his    post-office    to  be    therein  named, 

of  the  summons,  complaint,  and  order.  Where    the    affidavit    for    publication 

*    *    *    directed  to  the  defendant  at  showed  that  the  defendant  resided  in 

a  place  specified  in  the  order."     Little-  St.  Paul,  Minnesota,  and  the  order  for 

John  V.  Leffingwell,  34  N.  Y.  App.  Div.  publication  required  the  copies  mailed 

185.  to  be  directed  to  the  defendant  at  the 

8.  Lyon  v,  Comstock,  9  Iowa  306.  post-office  at    Bayfield,   Wisconsin,  it 

Contra,  Victor  Mill,  etc.,  Co.  v.  Justice  was  held  that  personal  service  on  the 

Ct.,  18  Nev.  21.  defendant  at  St.  Paul,  under  the  alter- 

8.  Sabin  v.  Kendrick,  2  N.  Y.  App.  native  clause  of    the    order,   did  not 

Div.  96.     But  see  Beaupre  v,  Brigham,  confer   jurisdiction,  and  a  judgment 

79  Wis.  436.  against    him    by    default    was    void. 
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lumng  "  lofthwith."  —  Where  the  statute  provides  that  the  order 
shall  direct  that  the  copies  be  mailed  **  forthwith,*'  the  omission 
of  the  word  * '  forthwith  ' '  will  not  invalidate  the  proceedings,  if 
it  appears  that  the  copies  were  in  fact  duly  mailed.* 

Whfln  tlM  PlMe  of  Baddonoe  Ii  Unknown  and  cannot  be  ascertained^ 
the  order  need  not  contain  a  direction  for  mailing  the  copies.* 

g.  Where  Alternative  Methods  of  Service  Allowed. 
—  Where  the  statute  provides  that  the  order  shall  direct  service 
by  publication,  or,  at  the  option  of  the  plaintiff,  personal  service 
without  the  state,  if  the  plaintiff  elects  to  have  service  in  one  of 
these  alternative  methods,  the  order  need  not  contain  directions 
as  to  the  other  mode.' 

Beaapre  v,  Brifi^ham,  79  Wis.  436.     But  the  order  omits  such  direction  it  must 

see  Sabia  v.  Kendriclc,  2  N.  Y.  App.  be  made  to  appear  from  the  affidavit 

Div.  96.  that    after    reasonable   diligence,    the 

Fnssnt  Wlwreabouts  Unknown. —  plaintiff  had  been  unable  to  ascertain 
Where  the  affidavit  for  publication  such  place  of  residence.  Neff  v.  Pen- 
alleged  that  the  defendant  had  for-  noyer,  3  Sawy.  (U.  S.)  374. 
merly  resided  at  New  York  city,  and  Suffioient  Ohier.  —  Where  an  order  of 
that  his  present  whereabouts  were  un-  publication,  after  referring  to  the  plain- 
known,  it  was  held  that  an  order  of  tiff's  affidavit  and  directing  the  service 
pablication  directing  the  summons  to  of  the  summons  by  publication,  stated: 
be  deposited,  postage  paid,  in  the  post-  "  And  it  satisfactorily  appearing  to  me 
office  directed  to  defendant  at  New  that  the  plaintiff  cannot,  with  reason- 
York  city,  was  not  void  under  N.  Y.  able  diligence,  ascertain  a  place  or 
Code  of  Civ.  Pro.,  g  135,  which  re-  places  where  the  defendants  ♦  ♦  * 
quires  the  court  to  direct  the  depositing  would  probably  receive  matter  trans- 
of  the  summons  and  complaint  in  the  mited  through  the  post-office,  the  de- 
post-office  directed  to  the  defendant  at  posit  of  any  papers  therein,  directed  to 
his  place  of  residence  if  known.  Spans  said  defendants,  is  dispensed  with,"  It 
V.  Schaffner,  (Supreme  Ct.)  2  N.  Y.  was  held  that  the  order  was  sufficient, 
Supp.  189.  without  stating  that  the  fact  of  inabil- 

flni&eient  IMroetion.  —  Where  an  order  Ity  to  ascenain  the  whereabouts  of  the 

for    publication    directed    that     "  the  defendants  satisfactorily  appeared   to 

plaintiffs  deposit  in  the  post-office  in  the  justice  *'  by  the  affidavits  on  which 

New  York  city  a  copy  of  the  summons  the    order    was    granted.*'     Green    v, 

and  complaint  hereto  annexed  and  of  Squires,  20  Hun  (N.  Y.)  15. 
this    order,  contained    in    a  securely        8.  Calvert  v.  Calvert,  15  Colo.  390; 

closed    post-paid    wrapper,     and    ad-  O'Neil  v.  Bender,  30  Hun  (N.  Y.)  204; 

dressed  to  at  Royersford,  Penn-  Hatfield  v.  Malcolm,  71  Hun  (N,  Y.)  51, 

sylvania,"  it  was  held  that  the  place  23  Civ.  Pro.  Rep.  (N.  Y.)Z97;  Kennedy 

specified  being  the  address  of  the  de-  v.  Arthur,  18  Civ.  Pro.  Rep.  (N.  Y.  Su- 

fendant,  who  in  an  earlier  portion  of  preme  Ct.)39o;  Matter  of  Field,  131  N. 

the  order  was  stated  to  reside  or  to  do  Y.  184,  wherein  it  was  held  that  under 

business  in  or  about  the  place  named,  N.  Y.  Code  of  Civil  Pro.,  §  440,  provid- 

the  omission  of  the  name  was  not  fatal,  ing  that  an  order  of  publication  shall 

Brooke  v.  Savior,  44  Hun  (N.  Y.)  554.  direct  service  by  publication  for  a  speci- 

1.  Colfax  Bank  v.  Richardson,  (Ore-  fied  time,  or,  at  the  option  of  the  plain- 

gon  1898)  54  Pac.  Rep.  359;  Calvert  v.  tiff,  personal  service  without  the  state, 

Calvert,   15    Colo.   390;    Anderson    v,  it  is  not  necessary  that  the  order  shall 

Goff,  72  Cal.  65.  direct    both    modes  of    service;    and 

8.  Walker  v,   Reiff,  13  N.  Y.  Wkly.  where  the  plaintiff  elects  at  the  time  of 

I^g-  331-  making  the  order  to  have  service  in  one 

Inaldlitj  to  Find  Mnst  Appear.  —  Under  or  the  other  of  the  modes  provided,  an 

a  statute  requiring  an  order  of  publica-  order  directing  service  by  that  mode 

tion   to  direct   the  mailing  of  a  com-  alone  followed  by  due  service  In  that 

plaint  and  summons  to  the  defendant  manner,  is  sufficient.     Overruling  Rit- 

athis  place  of  residence,  if  known,  if  ten  v.   Griffith,  16  Hun  (N.   Y.)   454; 
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yn.  Thb  Votiob  —  1.  In  General  —  coblpUuim  wtth  Stotuto. — 
Service  by  publication  being  of  statutory  origin,  the  published 
notice  must  of  course  contain  everything  prescribed  by  the  stat- 
ute.* And,  in  any  case,  such  notice,  being  intended  to  notify 
and  inform  the  defendants,  should  contain  statements  sufficient 
for  that  purpose.* 

Time  of  A^pMnuioe.  —  Where  the  time  at  which  a  defendant  sum- 
moned by  publication  must  be  required  to  appear  is  fixed  by 
statute,  if  the  notice  requires  the  party  to  appear  at  a  different 
time  the  decree  rendered  thereon  may  be  set  aside  on  motion.* 

Berford  v.  New  York  Iron  Mine,  55  N.  Kansas,  —  An  order  of  the  clerk  that 

Y.  Super.  Ct.  516.  the  defendants  be  notified  of  the  pen- 

1.  Odell  V,  Campbell,  9  Oregon  298.  dency  of  the  suit,  giving  the  title  and 
Tbne  and  Plaoe  of  FUing  Complaint.  —  court,  the  time  of  the  filing  of  the  peti- 

The  published  summons  should  state  tion,    and    its  prayer,   and    on    what 

the  time  and  place  of  filing  the  com-  founded,  and  the  day  the  defendants 

plaint.      Kendall    v.     Washburn,    14  are  required   to    answer,   signed  and 

How.   Pr.  (N.    Y.   Supreme  Ci.)  380;  sealed  by  the  clerk  with  the  name  of 

Smyth  V.  Rowe,  4  N.   Y.    Month.  L.  the  plaintiff's  attorney  appended,  is  a 

Bui.  60.     See  also  Hays  v.  Lewis,  21  suflicient  form  of  notice  for  publication. 

Wis.  663.  McBride  v,  Hartwell,  2  Kan.  410. 

Where    Defendant    Furnished    with  Indiana,  —  Under  the  Ind.  Rev.  Stat. 

Copy,  —  Where  a  nonresident  defend-  of  1894,  §  319,  where  a  published  notice 

ant  is  served  by  publication  in  a  fore-  contains  enough  to  inform  the  person 

closure  suit  the  published    summons  who  may  be  served  of  the  pendency  of 

need  not  state  the  time  and  place  of  an  action  against  him,  the  name  of  the 

filing  the  complaint,  if  the  defendant  is  plaintiff,  the  court,  and   the   time   for 

furnished  with  a  copy  of  the  complaint  appearance,  it  is  sufficient.    Jones  v, 

and  of  the  summons.     Clemson  Agri-  Kohler,  137  Ind.  528. 

cultural  College  v,  Pickens,  42  S.  Car.  8.  Scarborough  v.  Myrick,  47   Neb. 

511.  794;  Wilkins  v,  Wilkins,  26  Neb.  235. 

81UI1211011S  Hot  Signed  by  Attorney.  —  Calkins  v.  Miller,  55  Neb.  601,  wherein 

Where  a  published  summons  was  not  the  court  said  that  neither  the  courts 

signed  by  the  plaintiff's  attorney,  and  nor  the  cleiks  of  the  court  are  invested 

did  not  state  when  the  complaint  was  with  any  discretion  with  respect  to  the 

or  would  be  filed,  it  was  held  to  be  in-  time   which  a   notice    by    publication 

sufficient.     Hays  v,  Lewis,  21  Wis.  663.  shall  be  published,  what  it  shall  con- 

Faot  of  Vonreildenoe  —  Plaee  of  Sesi-  tain,  nor  on  what  date  the  defendant 

denoe. — In  Miaaiiiippi,   where  the  de-  shall  be  notified  that  he  is  required  to 

fendant  is  a  nonresident,  that  fact  .must  answer.     See  also  McDermaid  v.  Rus- 

be  stated  in  the  notice  as  well  as  his  sell,  41  111.  489. 

place  of  residence,  if  known.  Moore  Beqnired  to  Answer  on  Forenoon  of 
V,  Williams,  44  Miss.  61.  Proper  Day.  —  Where  by  notice  by  pub- 
Term  When  Order  Made.  —  The  omis-  lication  a  defendant  was  required  to 
sion  from  the  published  notice  of  the  answer  on  the  forenoon  of  the  day  on 
term  when  the  order  was  made  is  a  which  by  law  the  answer  should  have 
fatal  defect.  Miller  v.  Hall,  3  T.  B.  been  filed,  it  was  held  that  the  notice 
Mon.  (Ky.)  242.  was  not  therefore  invalid,  but  that  the 

2.  Allen  v,  Gilliland,  6  Lea  (Tenn.)  defendant  had  the  entire  day  in  which 
521.  to  answer.     Armstrong  v.  Middlestadt, 

Bafflolent  Notioe  —  Illinois,  —  A  notice  22  Neb.  711. 
to  a  nonresident  defendant  which  states        Indiana — Sufficient    Certainty    as  to 

the  pendency  of  the  suit,  the  names  of  Time   and  Place,  —  Under    Ind.    Rev. 

the    parties    thereto,   the  title  of  the  Stat.   1838,  p.  444,  it   was  held    that  a 

court,  the  time  and  place  of  the  return  notice  to  a  nonresident  to  appear  be- 

of  the  summons,  and  that  a  summons  fore    the  circuit  court  of   the   proper 

has  been  issued  so  returnable,  is  suffi-  county  on  the  first  day  of  its  next  term 

cient.     Hannas  v,  Hannas,  no  111.  53.  was  sufficiently  certain  as  to  the  time 
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PiUkfttton  of  Order.  —  In  many  of  the  states  the  notice  published 
is  a  copy  of  the  order  of  publication,^  and  where  this  is  the  case 
it  is  held  that  the  publication  of  a  substantially  correct  copy  is 
sufficient.* 

PgUiettiim  of  Oxiginal  Snnuiioiii.  —  In  some  states  the  notice  pub- 
lished is  a  copy  of  the  original  summons  in  the  action.' 

8.  Formal  Defects.  —  Where  the  published  notice  contains  all 
that  the  statute  requires  it  to  contain,  mere  formal  defects  therein, 
not  calculated  to  mislead  any  one,  will  not  prevent  the  attaching 
of  jurisdiction.^    Thus,  where  certain  matters,  such  as  the  time 

aod  place  of  appearance.    Thomas  v.  will  not  render  the  service  void.     Guil- 

Bailey,  7  Blackf.  (Ind.)  149.  ford  County  v,  Georgia  Co.,  109  N.  Car. 

Day  of  Commetuement  of    Term,  —  310. 

Uoder  ind.    Rev.    Stat.   1852,   it  was  Identity  in  Sense  and  Meaning.  —  Upon 

not  necessary  for  the  notice  to  specify  service  by  publication   a  discrepancy 

the  day  of  the  commencement  of  the  between  the  original  summons  and  the 

term  at  which  the  cause  would  stand  published  summons  will  not  defeat  the 

for  trial.    Green  v.  Green,  7  Ind.  113.  jurisdiction  if  the  two  are  identical^in 

L  Where  this  is   the  case  the  de-  sense  and  meaning.  Sharp  v.  Daugney, 

dsioQs  regarding  the  form  of  the  order  33  Cal.  505. 

apply  also  to  the  form  of  the  published  4.  Modesto  Irrigation  Dist.  v,  Tregea, 

notice.    See  supra^  VI.  Tht  Order.  88  Cal.  334;  Clark  v,  Marfield,  77  111. 

1  Van  Wyck  v.  Hardy,  4  Abb.  App.  258;  Rapp  v,  Kyle,  26  Kan.  89;  Lane 

Dec.  (N.  Y.)  496.  V.    Innes,    43    Minn.    137;    Loring  v, 

PibliMtiim  of  Original  Instead  of  Copy.  Binney,  38  Hun  (N.  Y.)  152.    See  also 

-la  Xinonri  it  is  held  that  while  the  Goudy  v.  Hall,  36  111.  313. 

IiQblication  of  the  original  order  in-  OmiMdon  of  IHite.  —  Where  a  notice  of 

stead  of  a  copy  thereof  is  an  irregu-  the  foreclosure  of  a  tax  lien  upon  land 

laritf,  it  is  nevertheless  a  substantial  correctly  set  forth  the  property  and  the 

compliance  with  the  statute,  and  can-  amount  claimed,  it  was  held  that  the 

not  be  taken  advantage  of  collaterally,  omission  to  state  one  of  the  years  for 

Grooer  v.  Smith,  49  Mo.  318.  which  taxes  were  due  was  immaterial. 

dork's  Order  Instead  of  Conrt  Order.  —  Williams  v.  Hudson,  93  Mo.  524. 

Where  an  order  of  publication  made  in  The  Omiuion  of  the  Words  "  Without 

term  by  the  court  was  not  published,  the  State"  from   the  published  notice 

bat  one  made  by  the  clerk  was  substi-  was  held  insufficient  to  render  the  serv- 

toted  therefor  and  published,  it  was  ice  void.     McCully  v.  Heller,  66  How. 

held  that  the  court  obtained  no  juris-  Pr.  (N.  Y.  Supreme  Ct.)  468. 

diction.    Otis  v.  Epperson,  88  Mo.  131.  Tfiiireeitail  of  Instioe's  Name.  —  Where 

S.  As  It   Was  When  Order  Made.  —  the  order  of  publication  was  in  fact 

Where  service  is  by  publication,  the  made  by  a  justice  of  the  court  where 

summons  must  be  published  as  it  was  the  action  was  commenced,  it  was  held 

when    the   order  of   publication    was  that  a  clerical  error  in  the  recital  of  the 

made.     McMinn   v,  Whelan,   27    Cal.  justice's  name  in  the  notice  did  not  de- 

300.  prive  the  court  of    jurisdiction.      La 

PnUlention  of  Alias  flammons. — Where,  Farge  v,  Mitchell,  4  N.  Y.  Month.  L. 

after  a  defective  service  by  publication  Bui.  36. 

the  plaintiff  duly  obtained  an  order  Sonunons  Hot  Direeted  to  Those  Only  to 
that  the  summons  be  published,  it  was  Be  Served.  —  Where  the  published  sum- 
held  that  this  required  the  publication  mons  was  not  directed  to  those  only 
of  the  original  summons,  and  that  the  who  were  to  be  served,  and  stated  that 
publication  of  an  alias  summons  was  the  summons  was  served  without  the 
void,  there  being  no  provision  in  law  state  under  section  443  of  the  N.  Y. 
for  such  a  summons.  Coffin  v.  Bell,  22'  Code  of  Civil  Pro.,  instead  of  stating 
Nev.  169.  that  it  was  served  by  publication  as 
Veed  Hot  Be  literal  Copy.  —  It  is  suffi-  required  by  section  442,  it  was  held 
cieat  if  the  publication  contains  the  that  these  were  merely  formal  defects 
sobstantial  elements  of  -the  summons,  not  calculated  to  mislead  and  would 
and  the  fact  that  it  is  not  a  literal  copy  not  prevent  the  attaching  of  jurisdic- 
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of  holding  court  or  the  place  of  return  of  summons,  are  fixed  by 
law,  an  error  in  the  notice  in  that  regard  is  unimportant.^ 

AflMBdmftiit.  —  A  variance  between  the  date  of  the  original  sum- 
mons filed  and  that  published  may  be  cured  by  amendment  and 
is  not  sufficient  ground  for  setting  aside  the  order.* 

8.  Vames  of  Parties  to  Be  Served — a.  Should  Be  Correctly 
Stated.  —  The  published  notice  should  state  the  names  of  the 
parties  to  be  served,  if  known,'  and  in  order  for  a  judgment  to 
be  binding  on  parties  so  summoned  and  making  no  appearance, 
their  names  must  be  given  with  sufficient  accuracy  to  clearly 
indicate  their  identity.* 

Mon.     Loring  v,  Binney,  38  Hun  (N.  names  of  some  of  the  defendants  wiU 

Y.)  152.  not  render  the  publication  defective. 

Oomplainanti  Saserlbed  flimply  as  "  Ad-  Brenen  v.  North,  7  N.  Y.  App.  Div.  79. 

minlstrators."  — Where  a  published  no-  In  Kansas  the  notice  need  not  men- 

tice  to  nonresident  defendants  described  tion  the  names  of  any  defendants  ez- 

the  complainants  as  "  administrators/'  cept  those  summoned  by  publication, 

without  stating  the  estate  which  they  Head  v,  Daniels,  38  Kan.  i. 

represented,  it  was  held  that  this  would  Waiysr  of  Omission.  —  Where  the  no- 

not    render    the    notice     insufficient,  tice  was  defective  in  omitting  the  name 

Pouns  V,  Gartman,  29  Miss.  133.  of  one  of  the  defendants,  but  such  de- 

Designation  of  Attorney's  OAoe.  —  fendant  appeared  by  attorney  and  de- 
Where  the  published  summons  was  manded  service  of  the  complaint  and  a 
dated  New  York,  and  stated  that  the  copy  was  served,  whose  title  contained 
complaint  was  filed  in  the  clerk's  office  the  name  of  the  omiited  defendant,  it 
of  that  city,  it  was  held  that  the  desig-  was  held  that  such  defendant  thereby 
nation  of  the  place  of  the  attorney's  waived  the  irregularity.  Nashua  Sav. 
office  by  street  and  number  without  Bank  v.  Lovejoy,  i  N.  Dak.  211. 
adding  the  name  of  the  city,  did  not  Partnership.  —  Li  Missouri  a  partner- 
render  it  void.  Van  Wyck  v.  Hardy,  ship  cannot  be  sued  in  its  firm  name  in 
II  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  473.  the  absence  of  actual  service  on  or  ap- 

1.  Wrong  Date  for  Beginning  of  Term,  pearance  by  its  individual  members. 

—  Where  a  published  notice  gave  the  And  so,  where  service  is  by  publica- 
wrong  date  for  the  beginning  of  the  tion,  a  notice  directed  to  the  partnership 
term,  it  was  held  that,  as  the  time  of  in  its  firm  name  will  not  confer  juris- 
holding  the  court  was  fixed  by  law,  the  diction  over  its  members.  Moses  P. 
error  of  date  was  unimportant.  Mor-  Johnson  Machinery  Co.  v.  Watson,  57 
gan  V,  Woods,  33  Ind.  23.  Mo.  App.  629. 

Failure  to  Name  Plaee  of  Betnra.-- The  In  a  suit  against  nonresident  part- 
failure  of  the  notice  to  formally  name  ners  a  notice  to  them  individually  was 
the  place  of  the  return  of  the  summons  duly  published,  and  a  copy  thereof  was 
will  not  render  it  insufficient  if  the  pub-  mailed  to  each  of  them  at  his  post- 
lication  substantially  gives  notice  of  office.  It  was  held  that  the  notice  was 
this,  as  where  it  gives  the  venue  of  the  sufficient  though  it  misstated  the  name 
suit  and  states  that  the  bill  is  pending  of  the  firm.  Tabler  v,  Mitchell,  62 
in    the    proper  county;    the  place   to  Miss.  437. 

which   the  summons  is  returnable  is  4.  Schissel  v.  Dickson,  129  Ind.  139; 

fixed   by  law.     Michael  v.  Mace,  137  Thompson  c/.  McCorkle,  136  Ind.  484; 

111.485.  Clark  V.  Hillis,  134  Ind.  421;  Hubncr 

2.  George  v,  Fitzpatrick,  25  Civ.  Pro.  v.  Reickhoff,  103  Iowa  368;  Newman  v. 
Rep.  (N.  Y.  Supreme  Ct.)  383.  Bowers,  72  Iowa  465:  New  Orleans  v. 

8.  Foley  v,  McDonald,  46  Miss.  238,  De  St.  Romes,  28  La.  Ann.   17;    Col- 

wherein  a  notice  addressed  generally  ton  v,  Rupert,  60  Mich.  318;  Magoffin 

**  to  the  nonresident  heirs,"  etc.,  with-  v,  Mandaville,  28  Miss.  354;  Corrigan 

out  naming  such  of    them    as   were  v.   Schmidt,  126  Mo.   304;    McRee   v. 

known,  was  held  insufficient.  Brown,  45  Tex.  503;  Detroit  v.  Detroit 

Omission  of  Other  Befendaati'  Vtmes.  City  R.  Co.,  54  Fed.  Rep.  i;  Meyer  v. 

—  The  omission    from   the   published  Kuhn,  65  Fed.  Rep.  705. 

summons  to  an  absent  defendant  of  the        As  to  stating  the  names  of  parties  in 
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MaidAA  VABt  of  Xaniad  Wonaa.  —  Where  a  published  notice  to  a 
married  woman  is  addressed  to  her  in  her  maiden  name,  the  serv- 
ice is  not  usually  good  as  to  her,^  though  it  would  seem  to  be 
otherwise  where  her  maiden  name  is  the  only  one  by  which  she 
is  known  in  the  state.* 

Bow  Olgoetioii  Takoa.  —  An  objection  to  a  published  notice  on 
account  of  a  variance  between  the  name  as  given  in  the  affidavit 
and  declaration  and  as  given  in  the  notice,  should  be  raised  by 
plea  in  abatement  and  not  by  motion  to  quash  the  notice.' 

b.  Immaterial  Variances.  —  Where  the  notice  names  the 
parties  sought  to  be  summoned  so  as  clearly  to  indicate  their 

the  order  of  publication,  see  supra^  VI.  was  then  dead,  it  was  held  that  such 

3.  b.  Stating  Names  of  Parties,  notice  was  insufficient  to  make  the  per- 

XisiioiiMr.  —  In  the  following  cases  son  attempted  to  be  described  a  party 

the  notice  was  held  insufficient  on  ac-  to  the  action.     Thompson  v.  McCorkle, 

count  of  misnomer:  136  Ind.  484.     See  also  Schissel  v.  Dick- 

Where   the  defendant's   name    was  son,  129  Ind.  139;  Clark  t/.  Hillis,  134 

given  as  "  Keesel  "   instead  of  '*  Kie-  Ind.  421. 

sel."     Hubner  V.  Reickhoff,  103  Iowa  Foraeloniia — Mortgagee*!  Vame  Shown 

368.  by  Reoord.  —  The  Ind.  Rev.  Sut.  1894, 

Where     the     defendant's    Christian  §   1108,    provides  that    in    a    suit    to 

name  appeared  in  three  of  the  publica-  foreclose  a  mortgage,  it  shall  be  suffi- 

tioQS  as  '*  Grant"  B.  Hunt  Instead  of  clent   to     make    *' the    mortgagee  or 

"  Garrett "  B.  Hunt.   Colton  v,  Rupert,  the  assignee,  shown  by  the  record  *'  to 

60  Mich.  318.  hold  an  interest  therein,  a  defendant. 

Where  the  notice  was  to  "  Branch  *'  Where  the  mortgagee's  name  appeared 

M.  instead  of  "Beriah  "  M.     Magoffin  correctly  spelled  nowhere  in  the  mort- 

V.  Mandaville,  28  Miss.  354.  ?&?«  record,  but  in  the  caption  thereof 

Where  the  citation  was  to'*  McKee  "  and  in  the  index  was  spelled  "Banger," 

instead     of     "  McRee."       McRee    v,  and  in  the  mortgage  as  recorded  was 

Brown,  45  Tex.  503.  spelled  "  Bauger  or  Banger,"  and  the 

Where  notice  was  published  against  name  of  the  payee  of  the  note  as  given 

Owen  Corrigan  and  Elisha  Corrigan,  it  in  the  recorded  mortgage  was  spelled 

was  held  that  a  judgment  thereunder  "Buugher"   or  "  Bungher,"   it    was 

would  not  bind  John  Owen  Corrigan  held  that  a  notice  given  to  him  under 

and  Elizabeth  Alicia  Corrigan.     Corri-  the  name  of  "  Banger  "  was  sufficient 

gan  V.  Schmidt,  126  Mo.  304.  although    his  real   name  was  "  Bau- 

Where  a  summons  was  published  to  gher."     Baugher  v.  Woollen,  147  Ind. 

Sarah  E.  Meyers,  it  was  held  not  to  be  308. 

notice  to  one  Elizabeth  Meyer,  notwith-  1.  Freeman  v.  Hawkins,  77  Tex.  498; 
standing  it  was  coupled  with  a  sum-  Morris  v.  Tracy,  58  Kan.  137. 
mons  to  the  "  unknown  heirs  of  Henry  S.Jones  v,  Kohler,  137  Ind.  528, 
Meyers,  deceased,"  the  said  Elizabeth  wherein  it  was  held  that  where  notice 
Meyer  being  in  fact  the  widow  of  one  was  given  by  publication  to  Mary  Jack- 
Henry  Meyer,  who  left  surviving  cer-  son,  a  nonresident  from  whom  nothing 
tain  children  and  heirs.  Meyer  v,  had  been  heard  by  her  friends  for  many 
Kahn,  65  Fed.  Rep.  705.  years,  as  the  notice  was  given  in  the 

Votloe  Too  ladofliilte.  —  Where  a  pub-  only  name  by  which  she  was  known 

lished  notice  was  to  the  "  heirs  of  St.  within  the  state,  the  name  by  which 

Romes,"  it  was  held  to  be  too  indefinite  she  knew  she  would  be  dealt  with  in 

to  amount  to  a  legal  citation  to  Eugene  the  state,  and  which,  when  reading  the 

Victor  and   Ermance    de    St.    Romes.  notice,  she  would  of  course  understand 

New  Orleans  v.  De  St.  Romes,  28  La.  to  apply   to   herself,  such  notice  was 

Ann.  17.  sufficient,  notwithstanding  her  former 

QmiMion  of  (Huriitiaii  Vame.  —  Where  a  husband  Jackson  was  dead  and  she  had 

published     notice    was    addressed    to  since  married  a  man  by  the  name  of 

" McCorkle,"  further    describing  Jones. 

her  as  the  wife  olf  John  McCorkle,  who  8.  Reaugh  v,  McConnel,  36  111.  373* 
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identity,  a  slight  error  in  the  spelling  of  a  name  not  calculated  to 
mislead  any  one  will  not  be  fatal  to  the  jurisdiction,^  and  the 
service  will  be  upheld  as  against  a  collateral  attack.* 

4.  Stating  Came  and  Vature  of  Action.  —  The  statutes  regulating 
service  by  publication  usually  require  the  notice  to  state  the 
nature  of  the  proceedings  so  that  the  party  summoned  may  see 
in  what  way  he  will  be  affected.*    And  sometimes  the  amount  of 

1.  Lane  v,  Innes,  43  Minn.  137;  Initial  Inataad  of  ChriitiaB  Varna. — 
Cruzen  v.  Stephens,  123  Mo.  337,  Where,  in  a  suit  to  sell  for  taxes  land 
wherein  the  court  said:  '*  It  certainly  recorded  in  the  name  of  Charles  T. 
sems  to  accord  with  just  principles  of  Clements,  notice  was  addressed  to  C. 
law  and  of  common  sense  that,  where  T.  Clements,  this  was  held  sufficient  to 
ihe  notice  names  the  parties  defendant  support  a  judgment  by  default,  and  a 
with  sufficient  definiteness  to  plainly  sheriff's  deed  thereunder,  as  against  a 
indicate  their  identity,  it  should  be  collateral  attack.  Mosely  v,  Reily,  126 
held  good,  and  not  void,  when  ques-  Mo.  124. 

tioned  in  this  collateral  way."  Aroneova  but  Hot  YoicL  —  Where,  in 

Validity  Dependent  upon Cirwimrtaneei.  a  notice  by  publication,  a  wrong  initial 

—  Where  the  published  notice  desig-  letter    was    introduced    between    the 

nated  a  defendant  as  A.  Weisberger,  Christian  name  and  the  surname  of  a 

instead  of  Aaron  Weisberger,  it  was  plaintiff,   it   was  held  that,  the  court 

held  that  a  judgment  against  him  was  being  one  of  superior  jurisdiction,  and 

not  necessarily  void,  but  its  validity  the  steps  authorizing  the  publication 

depended  upon  circumstances.     Hirsh  having  been  properly  talcen,  the  defect 

V.  Weisberger,  44  Mo.  App.  506.  did  not  render  the  subsequent  proceed- 

Initlali   Transpooed.  —  Where,   in   an  ing  under  such  notice  void,  but  errone- 

original  notice  served  by  publication,  ous  only;  and  that  the  judgment  and 

the   initial   letters  of  the  defendant's  proceedings  under  it  were  conclusive 

name  were  transposed,   but  she   was  until  reversed  by  an  appellate  court, 

also  designated  in   the  notice  as  the  Morgan  v.  Woods,  33  Ind.  23. 

wife  of  J.  C.  H.,  by  which  designation  8.  In  Miioonri  the  notice  must  go  to 

she  was  better  known  in   the  county  the  extent  of  a  substantial  statement 

wh^re  the  action  was  p< nding  than  by  of  all  the  objects  of  the  suit.     Thus, 

the  initials  of  that  name,  it  was  held  where  the  notice  stated  that  the  object 

that  the  notice,  as  published,  was  suffi-  of  the  suit  was  *'  to  set  aside  "  a  deed 

cient  to  give  the  court  jurisdiction  of  conveying    certain  property,   but  con- 

the     said     defendant.       Fanning     v,  tained    no    general   statement    of   the 

Krapfl,  68  Iowa  244.  ground   upon    which    the  decree   was 

"Bay'*  instead  of  '*Soy."  —  A   pub-  prayed  for,  it  was  held  that  the  notice 

lished  notice  in  a  chancery  proceeding  was  insufficient.     Bobb  v.  Woodward, 

was  addressed  to  Sarah   Ray,  instead  42  Mo.  482. 

of  to  Sarah  Roy;  but  such  party  was  Fonn  of  Action  Set  Out  in  Deolaratioii. 

described    as    a  widow,   as    the    sole  — In  Sloan  v.  Forse,  11  Mo.  126,  it  was 

daughter  of  W.  T.,  deceased,  a  brother  held  that  an  order  of  publication  in  an 

of  T.  T.,  and  as  a  resident  of  the  state  attachment  suit  which  stated  the  form 

of  Ne#  Jersey,  all  of  which  particulars  of  action  set  out  in  the  declaration,  was 

were  correctly  descriptive  of  the  party  sufficient  without  specifying  the  nature 

summoned;    and    it  clearly  appeared  of  the  demand. 

from  the  record  who  was  intended  to  Oronndi  for  Divoroe.  —  The  notice  of 

be  summoned.      The  court  held  that  publication  in  a  divorce  suit  should  set 

such  error  could  mislead  nobody,  and  forth  the  grounds  on  which  the  divorce 

that  Sarah  Roy  would  be  bound  by  the  is    sought.     Shedenhelm    v.    Sheden- 

notice.     Buchanan  v.   Roy,  2  Ohio  St.  helm,  21  Neb.  387. 

251.  Chronndi  Stated  Diiganotiyely.  —  Under 

2.  Onduion     of     Chriftian     Kama.  —  a  statute  providing  for  publication  of 
Where  notice  was  addressed  to  "  Etta  notice  upon  various  grounds  in  the  dis- 

R.   Fisher   and Fisher,   her    hus-  junctive,  it  is  not  necessary  to  set  forth 

band,"    it    was  held   to    be   valid   as  more  than  one  of  the  grounds  in  the 

against  a  collateral  attack.     Cruzen  v,  notice.     Redman  v.  Burgess,  20  Ind. 

Stephens,  123  Mo.  337.  App.  371. 
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the  demand  must  also  be  stated.*  While,  of  course,  the  form  of 
the  notice  must  be  governed  by  the  particular  statute  under 
which  it  is  drawn,  yet  it  may  be  stated  as  a  general  rule  that, 
when  the  notice  is  specific  enough  to  advise  the  persons  so  sum- 
moned of  the  nature  of  their  interests  sought  to  be  affected  by 
the  proceedings,  it  is  sufficient.* 

Votioe  of  Attaohmont.  —  In  some  states  the  published  notice  in  an 
attachment  proceeding  must  state  that  the  defendant's  property 
has  been  attached.'     But  in  Indiana  it  appears  that  such  state- 

dAinM  of  Interveners.  —  In  a  suit  to  fies  with  particularity  the  note  upon 
foreclose  a  mechanic's  lien  after  the  which  the  action  is  brought,  and  the 
summons  had  been  served  by  publica-  defendants  are  informed  that  the  action 
tion,  other  claimants  of  lien  by  stipula-  is  brought  to  foreclose  a  mortgage 
lion  with  the  plainti£Fs  intervened  and  given  to  secure  payment,  it  is  a  suffi- 
liled  answers  without  further  service,  cient  statement  of  the  cause  and  gen- 
bat  at  the  time  of  judgment  the  lien  of  eral  nature  of  the  proceedings.  De 
sach  interveners,  being  barred  by  stat-  Corvet  v.  Dolan,  7  Wash.  365. 
nte,  they  were  not  noticed  in  the  de-  XiidoMription  of  Date.  —  Under  the 
cree;  it  was  held  that  the  published  Texas  statute  requiring  a  **  brief  state- 
sanamons.  which  contained  a  statement  ment  of  the  cause  of  action"  to  be 
of  the  relief  demanded  in  the  com-  made  where  service  is  by  publication, 
plaint,  was  sufficient,  although  contain-  it  is  held  that  a  detailed  and  specific 
\n^  no  statement  of  the  claims  of  such  statement  is  not  necessary,  and  that  a 
interveners.  Goodale*  v.  Coffee,  24  misdescription  of  a  date  not  likely  to 
Oregon  346.  mislead  is  not  a  fatal  defect.     Pipkin 

1.  Haywood  v,  Russell,  44  Mo.  252.  v,  Kaufman,  62  Tex.  545. 

VotOronnd  for  Collateral  Attack.  —  The  Kotioe  Bnffloient  on  Collateral  Attack, 
fact  that  in  a  notice  by  publication  —  Where  a  published  citation  stated 
issued  in  attachment  there  is  a  failure  that  O.  had  filed  his  petition  praying 
to  state  the  amount  of  damages  that  he  might  have  certain  lands  de- 
claimed, will  not  render  the  judgment  creed  to  him  which  were  granted  by 
void  so  that  the  title  of  the  purchaser  the  state  of  Texas  to  the  heirs  of  J.  L. 
made  thereunder  may  be  attacked  col-  W.,  deceased,  and  that  J.  W.  agreed  to 
laterally.     Hollands.  Adair,  55  Mo. 40.  convey  to  him  a  certain  portion  of  the 

8.  Gary   v.    May,    16    Ohio  66;  Mc-  lands    for    having  located   the  same; 

Cormick    v.    Paddock,   20    Neb.    486;  that  J.  W.  was  dead  and  his  heirs  were 

Head  v.  Daniels,  38  Kan.  i.  unknown,  it  was  held  that  the  citation, 

Bnffldent  Votice. —  Under  a    statute  though  not  so  full  as  the  law  required, 

requiring  the  notice  to  state    '  briefly  was  sufficient  when  collaterally  ques« 

the  object  and  general  nature  of  the  tioned.     Hardy  v.  Beaty,  84  Tex.  562. 

petition,"  a  notice  containing  a  descrip-  8.  Drake  cr.  Hale,  38  Mo.  346. 

tion  of  the  land,  and  stating  that  the  Property  "  Abont  to  Be  Attached."  — 

object  of  the  suit  is  to  obtain  a  decree  Under   a   statute   requiring    the    pub- 

and  title  to  it,  is  sufficient.     Adams  v.  lished  notice  in  attachment  to  state  the 

Cowles,  95  Mo.  501.  fact  that  the  defendant's  property  had 

Where  a  notice  by  publication  stated  been  attached,  it  was  held  that  a  notice 

that  the  proceedings  were  "  founded  on  to  the  defendant  that  his  property  was 

two  promissory  notes  for  the  sum  of  '*  about  to  be  attached  "  was  sufficient. 

^386.94,"  it  was  held  to  be  a  sufficient  Harris  v»  Grodner,  42  Mo.  159. 

statement  of  the  nature  of  the  demand.  Bnffleient  Notice  of  Attachment  —  Mis- 

Haywood  v.  Russell,  44  Mo.  252.  souH,  —  A  notice  to  the  defendant  that 

An  order  of  publication  informing  an  action  has  been  commenced  against 
the  defendant  that  a  suit  has  been  com-  him  "  by  petition  and  attachment,"  is 
menced  against  him,  founded  on  an  a  sufficient  notification  of  the  attach- 
account  for  the  sum  of  $150,  is  suffi-  ment.  Moore  r.  Stanley,  51  Mo.  317. 
ciently  specific  as  to  the  nature  and  Nebraska,  —  A  notice  by  publication 
amount  of  the  plaintiff's  claim.  Free-  informing  the  defendant  that  the  plain- 
man  tf.  Thompson,  53  Mo.  183.  tiff  "  has  commenced  a  suit  in  attach- 
Where  the  published  summons  speci-  ment,"  and  that  unless  he  appears  and 
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ment  is  unnecessary.* 

6.  Deflcription  of  Property.  —  Under  some  statutes  the  published 
notice  of  proceedings  affecting  real  property  must  contain  a 
description  of  such  property.*  But  where  personal  property  is 
attached  the  notice  need  not  describe  it.* 

Vin.  Tike  of  Publication  —  1.  Compliance  with  Statute.  —  The 
right  to  give  notice  by  publication  being  of  statutory  origin,  the 
provisions  of  the  statutes  as  to  the  length  of  time  during  which 
the  notice  is  to  be  published  must,  of  course,  be  complied  with 
in  order  for  jurisdiction  to  attach.* 

2.  Publication  for  Less  than  Beqnired  Time.  —  A  failure  to  pub- 
lish the  notice  for  the  required  length  of  time  is  not  a  mere  irreg- 
ularity, but  is  a  jurisdictional  defect,  and  will  render  subsequent 
proceedings  under  such  notice  void.* 

answers,  a  judgment  by  default  will  4.  Thruston   v,   Masterson,  4  Dana 

be  entered  against  him,  and  his  prop-  (Ky.)  127. 

erty  sold  to  satisfy  the  same,  is  suffi-  Coort  Order  BinetiBg  Longor  PabUes- 

cient.     Warren  v.  Dick,  17  Neb.  241.  tion.  —  If  the  publication  is  made  for 

1.  Dronillard  v.  Whistler,  29  Ind.  552;  the  time  prescribed  by  the  statute  it  is 
Redman  v.  Burgess,  20  Ind.  App.  371.  sufficient,   although   the  order  of  the 

2.  Attachment.  —  Where,  in  attach-  court  may  have  directed  it  to  be  made 
ment,  notice  is  served  by  publication,  for  a  longer  period.  Sellers  v,  Talby, 
such  notice  should  contain  a  descrip-  33  Miss.  582;  Burnes  v.  Burnes,  61 
tion  of  the  property  attached.     Wescott  Mo.  App.  612. 

r.  Archer,  12  Neb.  345.     But  see  Core  Collateral   Attack  —  SnAdent    Compll- 

V.  Oil,  etc.,  Co.,  40  Ohio  St.  636.  ance    with    Statute.  —  In    a    collateral 

Partition.  —  Where,  in  a  suit  for  par-  attack  it  was  held  that  where  an  order 

tilion  of  lands,  a  defendant  is  not  a  of  publication   was  made  on  January 

resident  of  the  circuit  in  which  the  suit  25,  and  judgment  was  rendered  Feb- 

is  instituted,  or  where  he  is  unknown,  ruary  22,  it  showed   a  sufficient  com- 

or  where  his  place  of  residence  is  un-  pliance  with  the  Texas  Act,  August  7, 

known,  and  an  order  to  appear  and  1848,  requiring  three  weeks  for  publi- 

plead  is  made,  and  it  or  notice  thereof  cation  in  a  justice's  court.     Traylor  v. 

is  published,  such  order  or  notice  must  Lide,  (Tex.  1887)  7  S.  W.  Rep.  58. 

contain  a  description  of  the  premises  5.  Jordan    v.    Giblin,    12  Cal.    100; 

sought    to    be    partitioned.       Keil    v.  Mercantile  Trust  Co.   v.   South   Park 

West,  21  Fla.  508.  Residence  Co.,  94  Ky.  271;  Robinson 

Description  in  General  Terms  Soffident.  v,  Richardson,  4  J.  J.  Marsh.  (Ky.)  574; 

—  Where   the  description  of  attached  Blight  v.  Banks,  6  T.   B.  Mon.  (Ky.) 

property  in  a  notice  by  publication  in-  192;  Waters  c  Waters,  7  Misc.  Rep.  (N. 

eludes  the  property  attached,  it  is  not  Y.  Super.  Ct.)  519;  New  Hanover  Bank 

void,  although   the   description   be   in  v.  Blossom,  92  N.  Car.  695;  Montgom* 

general    terms.     Grebe    v,    Jones,    15  ery  v.   Manning,    i   Wash.   Ter.  434; 

Neb.  312.  Guaranty  Trust,   etc..   Co.    ».    Green 

Insnffioient  Seeeription.  —  Where  the  Cove  Springs,  etc.,  R.  Co.,  139  U.  S. 
notice  of  publication  in  a  suit  in  which  137.  See  also  Taylor  v.  Conner,  7  Ind. 
land  had  been  attached,  described  the  115;  Blackman  v.  Harry,  (Tex.  Civ. 
land  as  **  the  north-east  quarter  of  sec-  App.  1896)  35  S.  W.  Rep.  290. 
tion  nine,  township  five,  range  t\gh-  Four  Weeki  Preeoribed  —  Pablicatioii 
teen,"  without  stating  whether  it  was  Twenty  Days. —  Under  a  statute  requir- 
range  east  or  west  of  the  sijtth  principal  ing  publication  for  four  weeks,  a  pub- 
meridian,  or  in  any  other  way  indicat-  lication  for  twenty  days  is  insufficienL 
ing  whether  it  was  one  or  other  of  two  Crary  v.  Barber,  i  Colo.  172. 
tracts,  it  was  held  that  it  was  not  suffi-  Conrt  May  Order  Soffioient  Pablioation. 
cient  to  sustain  a  judgment.  Cohen  —  Where  the  publication  of  summons 
V,  Trowbridge,  6  Kan.  385.  was  made  for  five  weeks  only,  instead 

8.  Beckwith  v.  Douglas,  25  Kan.  229.  of  six  weeks  as  required  by  the  stat- 

See  also  Race  v,  Malony,  21  Kan.  31.  ute,  it  was  held  that  the  court  had 
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3.  Pablication  for  More  than  Kequired  Time.  —  Publication  of 
the  notice  for  a  period  longer  than  that  required  will  not  impair 
the  efficiency  of  the  notice.*  The  time  to  answer  will  not  be 
extended  thereby  beyond  the  period  fixed  by  the  statute  and 
the  order  of  publication.* 

4.  When  Service  Complete  —  a.  Expiration  of  Prescribed 
Period.  —  Service  by  publication  is  deemed  complete  when  the 
time  prescribed  for  publication  has  expired.' 

b.  What  Constitutes  Period  of  Publication.  —  In  some 

states  it  is  held  that,  where  a  notice  is  required  to  be  published 
once  a  week  for  a  certain  number  of  weeks,  the  full  number  of 
days  to  constitute  the  required  number  of  weeks  must  elapse 
before  the  publication  can  be  deemed  complete.^    But  in  other 

power  to  retain  the  action  and  order  a  In  Colorado  the  service  is  not  complete 

safficient   pablication.     New  Hanover  until  the  expiration  of  ten  days  after 

Bank  v.  Blossom,  92  N.  Car.  695.  the  time  prescribed  for  publication,  and 

Bervioe  Ckwd  far  Snooeadlng  TaniL  —  In  the  defendant  has  forty  days  thereafter 

ToocaB  it  is  held  that  where  service  by  in  which  to  answer.     In  other  words,  a 

publication   is    not  made  a  sufficient  valid  judgment  by  default  cannot  be 

time  before  the  return  term  of  the  writ,  entered  in  less  than  fifty  days  after  the 

such  service  is  good  for  the  succeeding  date  of  the  last  publication.     Conley 

term.     Hill  v,   Baylor,   23    Tex.   261.  v.  Morris,  6  Colo.  212;  Skiles  t/.  Baker, 

See  also  O'Leary  v.  Du rant,  70  Tex.  6  Colo.  295;  Calvert  v.  Calvert,  15  Colo. 

409;    Patterson  v.  Seeton,   (Tex.  Civ.  390;    Morton  v.  Morton,  16  Colo.  358; 

App.  1898)  47  S.  W.  Rep.  732.  Sylph  Min.,  etc.,  Co.  v,  Williams,  4 

1.  Taylor  v.  Coots,  32  Neb.  30;  Fonts  Colo.  App.  345. 

v.  Mann,  15  Neb.  172;    Hernandez  v,  Bervioe  to  Be  Ckmipleto  Ten  Days  Before 

Drake,  81  111.  34;  Atkinson  v,  Duffy,  16  Tenn.  —  Under  a  statute  requiring  serv- 

Minn.  45;    Burnes  v.  Burnes,  61  Mo.  ice  of  notice  to  be  complete  ten  days 

App.  612.  before    the   appearance   term,   it    was 

Snilloient  CktmpUanoe  with  Statute. —  held  that  where  the  notice  was  given 

Proof  that  a  notice  was  published  in  a  by  publication,  the  publication  for  four 

weekly  newspaper  for  seven  successive  weeks  as  required   must    have    been 

issues  commencing  on  December  23,  complete  ten  days  before  the  term  at 

1891,  and  concluding  on  February  5,  which    the    judgment  was    rendered. 

1892.  is  sufficient  to  show  a  publication  Broghilt  v.  Lash,  3  Greene  (Iowa)  357. 
thereof  "  once  in  each  week  for  six  Cktmpletion  After  Beginning  of  Term.  — 
saccessive  weeks,'*  as  required  bv  Stat-  In  Illinoia,  where  in  attachment  pro- 
ate.  Iowa  State  Sav.  Bank  v,  Jacob-  ceedings  the  notice  is  first  published 
son,  8  S.  Dak.  292.  before  the  first  day  of  the  term  to  which 

8.  Anderson  v.  Goff,  72  Cal.  65.  the  writ  is  returnable,  the  service  may 

S.  Cassidy  v.   Kluge,   73  Tex.    154;  be  completed  after  the  beginning  of  the 

Moore  v,  Thayer,  6  How.   Pr.  (N.  Y.  term.     Kirk  v.  Elmer  Dearth  Agency, 

Supreme  Ct.)  47;    Cox  v.  North  Wis-  171    111.   207,   {affirming   68   111.    App. 

consin   Lumber  Co.,  82  Wis.  141;  Mc-  468). 

Donald  v.  Cooper,  32  Fed.  Rep.  745.  4.  Muncey  v.  Joest,  74  Ind.  409; 
Sec  also  Wilson  v.  Green,  i  Tex.  App.  Bacon  v,  Kennedy,  56  Mich.  329;  Mar- 
Civ.  Cas.,  §  98.  ket  Nat.  Bank  v.  Pacific  Nat.  Bank,  89 
In  Xinneiota  service  by  publication  N.  Y.  397;  Waters  v.  Waters,  7  Misc. 
on  a  nonresident  defendant  must  be  Rep.  (N.  Y.  Super.  Ct.)  519:  Koch's 
begun  within  sixty  days  after  the  de-  Estate,  19  Civ.  Pro.  Rep.  (N.  Y.  Surro- 
livery  of  the  summons  to  the  officer  for  gate  Ct.)  165;  Richardson  v.  Bates,  23 
actual  service,  and  must  be  published  How.  Pr.  (N.  Y.  Supreme  Ct.)  516; 
once  in  each  week  for  six  consecutive  Brod  v.  Heymann,  3  Abb.  Pr.  N.  S. 
weeks  before  the  action  can  be  deemed  (N.  Y.  Supreme  Ct.)  396;  Herbert  V. 
to  be  commenced.  Auerbach  v.  May-  Smith,  6  Lans.  (N.  Y.)493;  Davis  v. 
nard,  26  Minn.  421.  Robinson,  70  Tex.  394;    Cox  v.  North 
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jurisdictions  a  contrary  view  is  taken  and  the  service  is  deemed 
complete  upon  the  date  of  the  last  publication,  although  the  full 

number  of  days  to  constitute  the  specified  number  of  weeks  have 

not  elapsed  since  the  date  of  the  first  publication.^ 

Wisconsin  Lumber  Co.,  82  Wis.  141;  the  term  of  the  court  to  which  the  pro- 
McDonald  c.  Cooper,  32  Fed.  Rep.  745.  cess  was  returnable  beginning  on  the 

Penonal  Sorvioe  (hLtiide  State.  —  Where  latter  day,  is  a  sufficient  publication  of 

personal  service  is  made  outside  of  the  **  once  a  week  for  four  weeks,"  and  a 

state  in  lieu  of  publication,  such  service  compliance   with   the  statutes  in  that 

is  deemed  complete  at  the  expiration  respect.     Guilford  County  v.  Georgia 

of  the  period  required  for  service  by  Co.,  109  N.  Car.  310. 

publication.      Market    Nat.    Bank    v.  Hearing  More  than  Beren  Days  Alter 

Pacific  Nat.  Bank,  89  N.  Y.  397.    See  Last  Pablioation.  —  Under  an  order  of 

infra^  XVII.  Personal  Service    Outside  court    requiring    publication    once     a 

State,  week  for  four  successive  weeks,  it  was 

Extra  Insertion  Hot  Veoetiary. — Under  held  that  the  fact  that  the  hearing  was 

a  statute  reqairing  a  notice  to  be  pub-  not  set   until   more  than   seven  days 

lished  for  a  certain  number  of  weeks  after  the  last  day  on  which  the  pub- 

successively,    a    publication    in    that  Itcation    appeared    in    the   paper,   did 

number  of  successive  weekly  issues  of  not  deprive  the  court  of  jurisdiction, 

the  newspaper  is  sufficient,  and  it  is  Wells  v,  Kelly,  11  Utah  431. 

not  necessary  that  there  be  an   extra  1.  Decker    v.    Myles,   4    Colo.    558; 

insertion  in  order  to  complete  the  full  Knowlton  v.   Knowlton,    155   111.    158 

number  of  weeks.     Security  Co,  v,  Ar-  {affirming  51   111.   App.  71);    Banta  w. 

buckle,  123  Ind.  518;  Horn  v,  Indian-  Wood,  32  Iowa  469;  Swett  v.  Sprague, 

apolis  Nat.  Bank,  125  Ind.  381;  Dexter  55  Me.  190;  Davis  v.  Huston,  15  Neb. 

V.  Cranston,  41  Mich.  448.  28;    Marling  v.  Robrecht,    13  W.  Va. 

Proeoribod  Period  Need  Not  Intervene  Be-  440. 

tween  First  and  Last  Pnblioations.  —  Un-  Soffioient  Pablioation.  --  Under  a  stat- 

der  a  statute  requiring  a  notice  to  be  ute  requiring  publication   **  for  three 

published  once  a  week  for  four  succes-  weeks  successively  previous  to  the  time 

sive  weeks,  it  is  not  necessary  that  four  appointed,"  it  was  held  that  publica- 

weeks  shall  intervene  between  the  date  tionson  November  12th,  19th,  and  26th, 

of  the  first  and  that  of  the  last  publica-  were  sufficient  notice  of  a  hearing  on 

tion.     It  is  sufficient  if  the  prescribed  November  28th.     Alexander  z^.  Alexan- 

time  elapses  between  the  date  of  the  der,  26  Neb.  68. 

first  publication  and  the  day  on  which  Pablioation  for  Throe  Months.  —  Under 

the   party   is   required   to  appear,  and  a  statute  requiring  publication  weeldy 

there  are  four  weekly  publications  of  for  three  months,  where  the  last  day  of 

the   notice.     Knowles  v,  Summey,  52  the  publication  is  in  the  same  week  in 

Miss.  377.  which   the  three  months  expires,  the 

Under  Mansf.  Dig.  Ark.  Stat.,  §  577,  publication  is  sufficient,  although  that 
requiring  a  notice  to  be  published  six  day  be  less  than  three  months  from  the 
weeks  in  succession  six  months  before  first  day  of  publication.  Savings,  etc., 
the  beginning  of  the  term  at  which  the  Soc.  v.  Thompson,  32  Cal.  347. 
petit  ion  is  to  be  heard,  it  was  held  that  Last  Insertion  Poor  Weeks  Befiore  Com- 
the  fact  that  the  period  intervening  be-  menoement  of  Term.  —  Under  a  statute 
tween  the  first  and  last  insertions  of  the  requiring  publication  for  four  weeks, 
notice  was  only  thirty-seven  days,  did  and  that  the  last  insertion  shall  be  at 
not  render  the  publication  insufficient,  least  four  weeks  before  the  commence- 
where  one  insertion  was  made  in  each  ment  of  the  term,  it  is  not  necessary 
of  six  successive  weeks,  and  the  full  that  the  commencement  of  the  publica- 
period  of  forty-two  days  and  six  tion  should  be  eight  weeks  before  the 
months  from  the  time  of  the  first  inser-  next  term  of  court,  nor  that  the  four 
tion  elapsed  before  the  first  day  of  the  weeks  should  end  a  full  four  weeks  be- 
return  term.  Martin  v.  Hawkins,  62  fore  the  next  term.  It  is  sufficient  if 
Ark.  421.  the  publication  be  four  weeks,  and  if 
North  Carolina  —  SnAeient  Sorvioe. —  the  last  insertion,  which  is  the  corn- 
Service  of  summons  made  by  publica-  mencement  of  the  fourth  week,  be  four 
tion  from  August  3d  to  August  31st,  weeks  before  the  commencement    of 
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"Month"  Meant  "CalradAr  Month/'  —  Where  a  publication  for  a  cer- 
tain number  of  months  is  required,  this  must  be  taken,  in  the 
absence  of  any  provision  to  the  contrary,  to  mean  calendar 
months/  and  a  publication  for  that  number  of  lunar  months  is 
not  sufficient.* 

c.  Method  of  Computing  Time.  —  The  rule  in  computing 
the  time,  where  notice  is  required  to  be  published  for  a  certain 

period,  is  to  exclude  the  day  of  the  first  publication  and  to 
include  the  last  day  of  the  period  designated.^ 

the   term.     Haywood    v,    Russell,    44  Pablioation  **  Onoo   a    Wook    for    Oao 

Mo.  252.  Month.''  -^  Under  a  statute    requiring 

Last  Inaertion  One  Wook  Bofore  Appoar-  publication    ''once    a    week  for   one 

aaoe    Day.  —  Under    the  Tenn.    Code,  month,"  it  was  held  that  publication 

§  35 23,  requiring  publication  "  for  four  for  a  calendar  month   was ,  required, 

consecutive  weeks,    *    •    *    the  last  which  period  must  intervene  between 

publication  to  be  at  least  one  week  be^  the  date  of  the  first  publication  and  the 

fore  the  time  fixed  for  the  defendant's  date  of  the  last,  including  one  and  ex* 

appearance,"  it  is  held  that  four  publi*  eluding    the    other   of    those    dates, 

cations,  a  week  apart,  and  a  week  be«  Mitchell  v,  Woodson,  37  Miss.  567. 

tween  the  last  publication  and  the  day  SolAolont  PnbUcattoa  for  Tlureo  MMths. 

for  appearance  —  twenty-eight  days  in  —  Where  the  first  weekly  publication 

all  —  are  sufficient.     A  week  after  the  of  a  summons  against  a  nonresident 

expiration  of  the  four  full  weeks  of  pub-  defendant  was  made  on  the  xoth  of 

licaiion  is  not  required.     Lowenstine  January,  and   the   last  on  the  9th  of 

2f.  Gillespie,  6  Lea  (Tenn.)  641,  overruU  April,  it  was  held   that  the  summons 

ing  dictum  in  Riley  v^  Nichols,  I  Heisk.  had  been  published  for  three  calendar 

(Tenn.)  16.  months  at  the  close  of  the  9th  day  of 

Last  Insertion  Six  Weeks  Before  Sale. —  April,  and  that  the  first  day  of  the  loxxy 

Under  a  statute  requiring  publication  within  which   the  defendant   was  re- 

for  three  successive  weeks  at  least  six  quired  to  answer  was  the  xoth  of  April. 

weeks  before  a  sale,  the  last  publica-  Savings,  etc.,   Soc.   v.  Thompson,   33 

lion  must  be  at  least  f\x  weeks  before  Cal.  347. 

the  sale.  Mowry  v.  Blandin,  64  N.  2.  Cravens  v.  Dyer,  x  Lltt.  (Ky.)  153; 
H.  3.  Pyle  V.  Cravens,  4  Litt.(Ky.)  ao;  Law- 
Colorado— Ton  Days  After  Last  ^bU-  lin  v.  Clav,  4  Litt.  (Ky.)  283;  Guaranty 
cation. -^  The  provisions  of  the  Colorado  Trust,  etc.,  Co.  v,  Buddingtod,  37  Fla. 
Code  that  the  publication  of  the  sum-  315. 

moos  *' shall  be  made  at  least  once  a  Immaterial  MliAiroetlon  In  Order.— 
iMTcek  for  four  successive  weeks,  *  *  *  Under  a  statute  requiring  a  publication 
a.nd  in  case  of  publication  the  service  for  two  months,  if  the  order  directs 
of  summons  shall  be  deemed  complete  publication  for  eight  weeks,  but  the 
at  tlie  expiration  of  ten  days  after  the  notice  is  in  fact  published  for  two 
expiration  of  the  time  prescribed  for  months,  it  is  sufficient.  Blight  v, 
publication,"  mean  that  the  ten  days  Banks,  6  T.  B.  Mon.  (Ky.)  192. 
reqaired  to  complete  the  service  shall  8.  Stebblns  v,  Anthony,  5  Colo.  348; 
commence  to  run  from  the  date  of  the  Vairin  v.  Edmonson,  10  111.  370;  Mag- 
last  weekly  publication,  although  less  nusson  v.  Williams,  xix  111.  450;  Beck« 
than  twenty-eight  days  have  elapsed  with  v.  Douglas,  35  Kan.  239;  Worley 
since  the  first  publication.  Calvert  v.  v.  Naylor,  6  Minn.  192;  Mitchell  v, 
Calven,  15  Colo.  390.  Woodson,  37  Miss.  567;  Gray  ».  Worst. 
1.  Guaranty  Trust,  etc.,  Co.  v.  Bud-  X29  Mo.  122;  Brod  v,  Heymann,  3  Abb. 
dington,  27  Fla.  215;  Cravens  e^.  Dyer,  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  396; 
I  Litt.  (Ky.)  153;  Pyle  v.  Cravens,  4  Lerch  v.  Hill,  (Tex.  Civ.  Aop.  1893)21 
Litt.  (Ky.)  20;  Lawlin  t/.  Clay,  4  Lltt.  S.  W.  Rep.  183.  Compare  Hill  v,  Press- 
(Ky.)  283;  Mitchell  v,  Woodsbn,  37  ley,  96  Ind.  447;  Horn  v.  Indianapolis 
Miss.  567;  Hunt  v,  Wickliffe,  2  Pet.  Nat.  Bank,  125  Ind.  381. 
(U.  S.)  20f;  Guaranty  Trust,  etc.,  Co.  ftzty  Days  Before  Coumonoomint  of 
V.  Green  Cove  Springs,  etc.,  R.  Co.,  Term.  —  A  statute  requiring  an  inter- 
139  U.  S.  137.  val  of  sixty  days  between  the  first  pob- 

17  Encyc.  PI.  &  Pr.  —  7               W  Volume  XVII. 


TbM  of  PuUiMtion.  PUBLIC  A  TION.         Certaiii  Vnmlier  of  Bayi. 

5.  Publication  for  Certain  Viunber  of  Weeks.  —  It  is  generally 
held  that,  where  a  notice  is  required  to  be  published  for  a  certain 
number  of  weeks,  publication  once  a  week  for  that  number  of 
successive  weeks  is  sufficient.  * 

Heed  Hot  Be  on  flame  Day  in  Eaeh  Week.  —  And  it  is  not  usually  con- 
sidered essential  for  an  interval  of  exactly  seven  days  to  elapse 
between  the  publications,'  though  some  of  the  cases  hold  this  to 
be  necessary.* 

6.  Publication  for  Certain  Vumber  of  Days.  —  Under  a  statute 
requiring  publication  for  a  certain  number  of  successive  days,  it 
is  held  that  Monday  may  be  considered  as  successive  to  Saturday. 
Sunday  being  a  dies  non,^ 

lication    of    notice    and    the   term    of  sions  of  Gen.  Stat.  1878,  c.  66,  ^  65, 

court,  is  to  be  construed  to  exclude  the  regulating;  the  service  of  summons  by 

day  on  which  the  notice  was  first  in-  publication  in  certain  actions  brought 

serted  in  the  newspaper,  and  to  include  against  nonresidents,    were  complied 

the  day  on  which  the  term  commenced,  with  by  publishing  such  a  summons  in 

Vairin  v,  Edmonson,  10  111.  270.  a  daily  newspaper  on  Tuesdays,  Fcb- 

Where  PabUcatioii  for  Five  Days  Ii  2te-  ruary  7th  and  14th,  on  Thursdays,  Feb- 

quired,  in  computing  the  time  of  publi-  ruary   23d,    March   2d    and    9th,    and 

cation,  the  day  of  the  first  insertion  is  finally    on    Wednesday,    March    15th, 

to  be  excluded  and   that  of  the  last  in-  each  of  the  six  consecutive  weeks  com- 

cluded.     Bowles  v.  Brauer,  89  Va.  466.  mencing    upon    Tuesday.      Raunn   v. 

1.  Illinois   Watch    Co.    ».    National  Leach,  53  Minn.  84. 

Mfg.,  etc.,  Co.,  63  in.  App.  480:  Davis  3.  Matter  of   King,    5   Ben.   (U.   S.) 

f.  Huston,  15  Neb.  28;  State  j'.  Superior  453;    Hernandez  v.  His  Creditors,   57 

Ct.,  6  Wash.  352.  Cal.    333;     Williams    ».     Sacramento 

Pablication  in  Weekly  Newipaper. —  County,  58  Cal.  237,  wherein  it  was 
Under  the  Kansas  statute  requiring  held  that  under  a  statute  requiring  a 
publication  for  three  consecutive  notice  to  be  published  once  in  each 
weeks,  it  is  sufficient  if  the  notice  is  week  for  four  successive  weeks,  publi- 
inserted  in  three  consecutive  issues  of  cations  on  May  20,  May  27,  June  4,  and 
a  weekly  newspaper.  Pierce  v.  But-  June  12,  were  not  sufficient,  there  being 
ters,  21  Kan.  124.  See  also  Davis  v.  two  intervals  of  more  than  seven  con- 
Huston,  15  Neb.  28.  secutive  days  in  the  publication. 

Boi&oieiit  Pablication  for  Three  Weeki.  4.  McChesney  v.  People,  145  HI.  614: 

—  A  notice  published  May  25th,  June  Scammon  v.  Cbicago,'40  111.  146;  Ex p, 

1st,  and  June  8th,  is  a  sufficient  publi-  Fiske,  72  Cal.  125.     But  see  Savings, 

cation   for    three    weeks.     Bozarth   v.  etc.,  Soc.  v,  Thompson,  32  Cal.  347. 

McGillicuddy,  ig  Ind.  App.  26.  Ae  to  Pablication  in  a  Simday  Paper  see 

Pablleation  for  Thirty  IHiys.  —  A  no-  infra,  IX.  3.  Sunday  Papers. 

tice  of  a  foreclosure  sale  set  for  Febru-  Iniaffioient     Pablleation.  —  Where     a 

ary   21st,   which   was   published   in   a  statute   directed    that  certain    notices 

weekly  newspaper  in  five  consecutive  should   be    published  daily,   Sundays 

issues  of  the  paper,  beginning  January  excepted,  for  five  days,  it  was  held  that 

19th,    is    a    sufficient    advertisement,  a  publication  commencing  on  Wednes- 

under  the  statute  reijuiring  publication  day  March  4th,  and  ending  on  Sunday 

for  at  least  thirty  days  before  the  day  March  8th,  was  insufficient,  and   that 

of  sale.     Nebraska  Land,  etc..  Co.  v.  the  last  publication  should  have  been 

McKinley-Lanning   L.    &   T.    Co.,    52  on    the  9th.     Alameda  Macadamizing 

Neb.  410.  Co.  V.  Huff.  57  Cal.  331. 

2.  Steinle  v.  Bell,  12  Abb.  Pr.  N.  S.  Presomed  that  Dayi  Were  Secolar  Days. 
(N.  Y.  C.  PI.)  171;  Wood  V.  Knapp,  100  — Where  the  statute  requires,  and  the 
N.  Y.  109;  Bachelor  v.  Bachelor,  i  proof  shows,  a  publication  for  ten  con- 
Mass.  256;  Wilson  V,  Scott,  29  Ohio  St.  secutive  days,  it  will  not  be  presumed 
636;  Ronkendorfif  %k  Taylor,  4  Pet.  (U.  in  the  absence  of  proof  to  that  cjffect 
S.)  349.  that  the  newspaper  was  issued  on  Sun- 

Soffident    Pablication,  —  The     provi-    day,  but  rather  that  the  ten  consecutive 
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7.  Time  to  Answer.  —  The  statutes  usually  allow  a  certain 
period  after  the  completion  of  publication  in  which  the  defendant 
so  summoned  may  appear  and  answer,^  and  a  judgment  by 
default  rendered  before  the  expiration  of  such  period  should  be 
set  aside.* 

IX.  The  PaPSB  —  1.  In  General  —  Paper  Deilgnated  by  eutiite  or 
Coopt  Order.  —  Where  the  paper  in  which  the  notice  is  to  be  pub- 
Ibhed  is  designated  by  the  statute  or  by  order  of  court,'  the 
notice  must  be  published  in  such  paper  and  a  publication  in  any 
other  will  be  of  no  effect,*     But  where  it  substantially  appears 

days  were  secular  days.    Jenks  e^.  Chi.  cation   in   the   newspap>er  beyond  the 

cago,  48  III.  296.  time  required  will  not  operate  to  extend 

Oniiaaion  of  Sunday.  —  Sunday  being  a  the  time  to  answer  beyond  the  periods 

dies  non^  where  thirty  days  publication  fixed  by  the  order  of  publication  and 

is  required,  the  omission  of  Sunday  the  statute.  Anderson  v.  Goff,  72  Cal.  65. 

will  not  vitiate  the  notice.     Kellogg  v,  2.  Richardson  v.  Bates,  23  How.  Pr. 

Carrico,  47  Mo.  157.  (N.  Y.  Supreme  Ct.)  516;  Brod  v,  Hey- 

Inanllldent     Publication.  —  Under     a  mann,  3  Abb.  Pr.  N.  S.  (N.  Y.  Supreme 

statute  requiring  a  notice  to  be  pub-  Ct.)  396.     See  also  Saffaracus  v.  Ben- 

lished  daily  (Sundays  excepted)  for  ten  nett,  6  How.  (Miss.)  277. 

days,  it  was  held  that  a  notice  printed  Jadgment   Irregnlar  bnt  Not  Void.  — 

for  only  eight  out  of  ten  consecutive  Where  notice  had  been  published  ac- 

days(tbe  remaining  two  days  not  being  cording  to  the  statute,  the  fact  that  the 

Sundays,  but  on  the  said  two  days  no  defendant  is  not  given  all  the  time  aU 

issues  being  made  by  the  said  paper)  lowed   by   the  notice   to  plead  to  the 

was  insufficient  and  void.     Haskell  t/.  action  will  render  a  judgment  by  de- 

Bartlctt.  34  Cal.  281.  fault    irregular  only,   and    not    void. 

Pablication  on  Memorial  Bay.  —  Where  Mitchell  v,  Aten,  37  Kan.  33.     But  see 

one  of  the  publications  was  made  on  Bird  v.  Norquist,  46  Minn.  318. 

a    legal    holiday  (Memorial    Day)    it  3.  As  to  designating  the  paper  in  the 

was  held  that  the  service  was  neverthe-  order  of  publication,  see  supra^  VI.  3. 

less  valid.     Malmgren  v.  Phinney,  50  e.  Designating  Newspaper, 

Minn.  457.  4.  Otis    v.   Epperson,    88    Mo.    131; 

1.  In  California  the  defendant  is  en-  Brisbane  v,  Peabody,  3  How.   Pr.  (N. 
titled  to  forty  days  after  the  completion  Y.  Supreme  Ct.)  109. 
of  the  publication  in  which  to  file  his  "City  Paper."  —  Where  notice  is  re- 
answer.     Grewell  v,  Henderson,  5  Cal.  quired  to  be  published  in  a  city  paper, 
465.  it  must  appear  that  the  paper  is  both 

In  Colorado  the  publication  is  com-  published  and  circulated  in  the  city; 
plete  at  the  expiration  of  ten  days  after  the  former  alone  is  insufficient.  Thus, 
the  date  of  the  last  publication,  and  the  where  such  a  paper  issued  two  editions 
defendant  has  forty  days  thereafter  in  daily,  namely,  a  morning  edition  cir- 
which  to  answer.  Sylph  Min.,  etc.,  culating  in  the  city  and  the  country, 
Co.  V,  Williams,  4  Colo.  App.  345;  and  an  evening  edition  circulating  in 
Morton  v.  Morion,  16  Colo.  358;  Cal-  the  country  only,  it  was  held  that  pub- 
vert  V.  Calvert,  15  Colo.  390;  Brown  v.  lication  in  the  evening  edition  was  in- 
Tucker,  7  Colo.  30;  O'Rear  v.  Lazarus,  sufficient.  Haskell  z/.  Bartlett,  34  Cal. 
8  Colo.  608;  Skiles  v.  Baker,  6  Colo.  281. 
295;  Conley  V.  Morris,  6  Colo.  212.  "Nearest  Paper."  —  Where  notice  is 

In  Hew  York  the  plaintiff  cannot  enter  required  to  be  published  in  the  **  near- 
judgment  until  twenty  days  after  the  est  paper,"  if  all  the  papers  published 
six  full  weeks  required  for  publica-  in  the  county  are  located  in  the  same 
tion.  Richardson  v.  Bates,  23  How.  city  or  town,  publication  in  any  one  of 
Pr.  (N.  Y.  Supreme  Ct.)  516;  Brod  v.  them  is  sufficient  without  regard  to  the 
Heymann,  3  Abb.  Pr.  N.  S.  (N.  Y.  Su-  particular  location  of  such  newspaper 
preme  Ct.)  396.  m   the  city  or  town.     Rutenfranz  v. 

Time  Hot  Extended  by  Pablication  Too  Stacer,  58  Ind.467;  Greenlee  v.  Marks, 

Long.  —  The  continuance  of  the  publi-  62  Ind.  418;    Stow  v.  Kimball,  28  111. 
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that  the  notice  was  published  in  the  specified  paper,  slight  vari- 
ances in  regard  to  the  name  of  such  paper  will  not  vitiate  the 
publication.  ^ 

Paper  Meet  Likely  to  Give  Votice.  —  Where  the  publication  is  required 
to  be  made  in  the  **  paper  most  likely  to  give  notice,"  it  seems 

that  the  selection  of  such  paper  is  a  matter  within  the  discretion 
of  the  officer  making  the  order.* 

93;    Felker  v.  Grant,  lo  S.  Dak.  141.  paper  specified  in  the  order.    We  think 

And  see  Am.  and  Eng.  Encyc.  of  Law,  otherwise.     If  there  is  any  substantial 

tit.  Nearest,  difference  between  the  order  and  afli- 

Paper  with  "Patent  Inside."  —  Under  davit  of  publication  as  to  the  designa- 

a  statute  regulating  the  publication  of  tion  of  the  newspaper  in    which   the 

notice    a  local  paper  with  a  "  patent  summons  was  ordered  to  be  and  was 

inside,"  printed  in  another  state,  is  to  published,  we  have  failed  to  discover 

be  regarded  as  printed  in  the  county  it." 

where  it  is  issued.  Palmer  v.  McCor-  No  Other  Paper  with  Same  Title. — 
mick,  30  Fed.  Rep.  82.  Where  notice  was  ordered  to  be  pub- 
Paper  of  General  Circnlation  in  County,  lished  in  **  the  newspaper  published  in 
—  Under  Neb.  Code,  §  497,  requiring  the  city  of  New  York,  entitled  the 
publication  in  a  newspaper  of  general  Evening  Day  Book,"  it  was  held  that 
circulation  in  a  county,  it  is  not  neces-  publication  in  the  New  York  Day  Book 
sary  that  the  newspaper  should  have  a  was  a  sufficient  compliance  with  the 
general  circulation  in  a  particular  city  order,  in  the  absence  of  any  evidence 
or  portion  of  the  county.  Smith  v,  of  the  existence  of  more  than  one  paper 
Foxworthy,  39  Neb.  214.  with  the  title  of  Day  Book.  Soule  v. 
Paper  Mnted  in  Another  Coanty.  —  Chase,  i  Abb.  Pr.  N.  S.  (N.  Y.  Super. 
Under  the  Iowa  Code,  g  2619,  requiring  Ct.)  48. 

a  notice  to  be  published  in  a  newspaper  2.  Wisoonsin  —  German  Paper  Published 
printed  in  the  county,  or,  if  there  be  in  England.  —  Under  Wis.  Rev.  Stat, 
none  printed  in  the  county,  then  in  a  1858,  c.  124,  g  10,  it  was  held  that  the 
paper  printed  in  the  next  nearest  officer  granting  an  order  of  publication 
county  of  the  state,  it  seems  that  pub-  was  vested  with  discretion  to  determine 
lication  in  a  paper  published  in  the  in  what  paper  the  publication  would  be 
county  but  printed  in  another  county  most  likely  to  give  notice  to  the  defend? 
would  not  be  good  unless  there  were  ant;  and  where  summons  to  an  Ameri- 
no  papers  printed  in  the  county,  and  the  can  was  published  in  England  in  a 
county  in  which  the  paper  was  printed  German  newspaper  for  the  requisite 
was  the  next  nearest  county.  Cooke  period  of  time  under  the  direction  of 
V.  Tallman,  40  Iowa  133.  the  officer  making  the  order,  such  pub- 
Vewspaper  Keoessarily  '*  Pnblio."  —  lication  was  deemed  a  sufficient  service. 
Under  a  statute  requiring  a  notice  to  Wakeley  z/.  Nicholas,  16  Wis.  588. 
be  given  in  a  *'  public  newspaper,"  the  Alabama — Paper  Pnblished  in  Another 
omission  in  the  officer's  return  of  the  State. — In  Alabama  the  newspaper  in 
word  "  public  "  is  not  fatal,  a  news-  which  an  order  may  be  published  is 
paper  being  necessarily  public.  Bailey  discretionary  with  the  chancellor,  or 
V.  Myrick,  50  Me.  171.  the  register.  Where  an  order  of  the 
1.  In  Frisk  v,  Reigelman,  75  Wis.  register,  made  in  a  suit  pending  in 
499,  the  court  said:  "  The  order  of  Alabama,  was  published  according  to 
publication  directed  that  the  summons  the  direction  of  the  register  in  a  news- 
be  published  in  'the  Daily  Leader,  a  paper  in  Georgia,  it  was  held  that  the 
newspaper  published  in  the  city  of  Eau  appellate  court  could  not  declare  a  de- 
Claire,  county  of  Eau  Claire,'  etc.  The  cree  pro  confess9^  based  on  such  order, 
affidavit  of  publication  is  that  the  sum-  to  be  void,  the  place  of  publication  not 
mons  was  published  in  '  the  Eau  having  been  made  a  matter  of  objec- 
Claire  Daily  Leader,  a  daily  newspaper  tion  in  the  court  below.  Mobley  v, 
printed  and  published  at  the  city  of  Leophart,  47  Ala.  257. 
Eau  Claire,  in  said  county  of  Eau  Missonri  —  Need  Hot  Be  Pabliihed  in 
Claire.'  It  is  claimed  that  the  affidavit  Cktnnty.  —  Under  Mo.  Gen.  Stat.  1865, 
fails  to  show  a  publication  in  the  news-  c.  i(>4,  %  17,  providing  that "  every  order 
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All  Imertioiif  in  Same  Paper.  —  In  order  for  the  service  to  be  suffi- 
cient all  of  the  insertions  must  be  made  in  the  same  paper;  ^ 
but  a  mere  change  of  name  will  not  affect  the  validity  of  the  pub- 
lication, if  the  paper  otherwise  preserves  its  identity.* 

SL  What  Oonttitutes  a  "  Newspaper  "  ^  —  Weekly  Paper.  —  Publica- 
tion in  a  weekly  paper  is  a  sufficient  compliance  with  a  statute 
requiring  publication  in  a  *'  newspaper.*'  The  term  is  not  con- 
fined to  daily  papers. 

Law  JonmaL  —  It  has  been  held  in  several  of  the  states  that  a 
journal  devoted  primarily  to  the  interests  of  the  legal  profession, 
but  containing  matters  of  general  interest  and  having  a  general 
circulation  among  professional  and  business  men,  is  a  newspaper 
within  the  meaning  of  the  statutes  providing  for  the  publication 
of  legal  notices.* 

against    nonresident,   absent,   or    an-  the  Daily  Journal  and  twenty-nine  days 

known  defendants  shall  be  published  in  the  Times-Journal  was  sufficient,  it 

in  some  newspaper  published  in  this  appearing  that  the  Times-Journal  was 

state,  which  the  court,  judge  or  clerk  merely  the  Daily  Journal  consolidated 

may  designate  as  most  likely  to  give  with    another    paper.      Wilkerson    v, 

sotlce  to  the  person  to  be  notified.'*  it  Eilers,  114  Mo.  245.    See  also  Sage  v. 

was  held  that,  in  a  suit  for  back  taxes.  Central  R.  Co.,  99  U.  S.  344. 

if  was  immaterial  that  such  notice  was  3.  For  a  Complete  CoUeotion  of  Cases 

not  published  in  a    newspaper  pub-  BefLnlxig    "Newspaper'*    see    Am.   and 

lished  and  circulated  in  the  county  in  Eng.  Encyc.  of  Law,  tit.  Newspapers, 

which     the     proceedings    were    had.  And  see  Matter  of  O'Sullivan,  84  Cal. 

Coombs  V,  Crabtree,  105  Mo.  392.  444. 

1.  Change  of  Paper  Dariog  Pablioation.  4.  Pentzel    v.   Squire,   161   111.  346; 

—  A  notice  published  part  of  the  time  Railton  v,  Lauder,  126  111.  219,  affirm' 

in  a  daily  newspaper  and  the  remainder  ing  26  III.  App.  655;  Kerr  v,  Hitt,  75 

of  the  time  in  a  weekly  paper  is  insuffi-  111.  51;  Maass  v.  Hess,  41  III.  App.  282; 

cient.     Hull  v,  Chicago,  etc.,  R.  Co.,  21  Lynn  v,  Allen,  145  Ind.  584;  Lynch  v. 

Neb.  371.     See  also  Townsend  v.  Tal-  Durfee,  loi  Mich.  171;  Kellogg  v,  Car- 

lant,  33  Cal.  45.  rico,  47  Mo.  157, 

Ghuigo  of  OlBeial  Paper.  —  Where,  "Dally  Nowspaper.*' —  Where  it  is 
under  a  statute  requiring  publication  shown  that  a  publication  "  devoted  to 
to  be  in  the  newspaper  of  the  public  the  courts,  financial,  real  estate,  build- 
printer  to  the  state,  such  paper  ceased  ing,  and  business  interests,"  is  issued 
to  be  the  state  paper  before  the  last  daily  except  Sunday,  has  an  actual 
publication,  it  was  held  that  the  notice  subscription  price,  and  a  general  circu- 
was  insufficient.  Bussey  v,  Leavitt,  12  lation  among  business  and  professional 
Me.  378.  men,  and  contains  matters  of  general 

Sunday  Paper  Distinct  firom  Daily  interest,  a  finding  that  it  is  a  **  daily 
Edition.  —  Where  the  newspaper  newspaper*'  within  the  statute  regu- 
selected  for  publication  is  a  daily,  and  lating  the  advertisements  of  sales  under 
its  proprietors  also  publish  a  Sunday  trust  deeds,  is  warranted.  Kingman 
paper  of  the  same  name,  but  which  is  v.  Waugh,  139  Mo.  360. 
not  regarded  as  belonging  to  the  reg-  "  Northwestern  Beporter  "  Not  a  News-, 
nlar  daily  issue,  and  is  sold  only  to  paper.  —  The  Minnesota  statute  re- 
newsdealers  and  newsboys,  such  pa*  quires  publication  of  summons  issued 
per  is  a  different  and  distinct  one  from  by  the  municipal  court  of  St.  Paul,  to 
the  daily,  and  such  notice  cannot  be  be  '*  made  in  a  newspaper.'*  In  the 
legally  published  therein.  Scammon  intent  of  this  provision  of  statute,  a 
V.  Chicago.  40  111.  146.  newspaper    is    a    publication     which 

3.  Perkins  tr.  Keller,  43  Mich.  53.  usually  contains,  among  other  things, 

Conaolidatlon  of  Papers. — Where  no-  what  is   understood    by    the    general 

tice  was  rec^uired  to  be  published  for  news,  the  current  news,  or  news  of  the 

thirty  days  in  some  newspaper,  it  was  day  —  a    publication  adapted    to    the 

held  that  publication  for  two  days  in  general  reader.    "  The   Northwestern 
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Beligiovs  Paper.  —  It  seems  that  a  religious  paper  containing 
general  news  and  matters  of  interest  to  the  general  public  is  a 
**  newspaper  "  within  the  meaning  of  the  statutes.* 

Sapplement.  —  Publication  in  a  "  supplement  "  of  a  newspaper  is 
sufficient,  provided  such  supplement  circulates  coextensively  with 
the  balance  of  the  paper.* 

8.  Sunday  Papers.  —  It  has  been  held  that  publication  in  a  Sun- 
day newspaper  does  not  constitute  legal  notice.* 

4.  Language  of  Publication.  —  In  the  absence  of  any  express 
provision  to  the  contrary,  the  notice  should  be  published  in  the 
English  language."* 

X.  Mailivo  Copies —  1.  Veoessity  for.  —  Most,  if  not  all,  of  the 
statutes  authorizing  service  by  publication  require  that,  in 
addition  to  publication  in  a  newspaper,  a  copy  of  the  notice  must 
be  mailed  to  the  person  to  be  served  at  his  place  of  residence,  if 
known.*     Where  there  is  a  requirement  of  this  kind,  such  maiU 

Reporter/'  a  weekly  publication   pur-  each  week  devoted  to  the  general  news 

porting  to   be  and   in    fact  '*  devoted  of  the  day,  embracing  every  sort  of 

specially  to  the  interests  of  the  legal  pro-  news  of  interest  to  the  general  reader, 

fession/*  the  usual  contents  of  which  is  a  **  newspaper'*  within  the  meaning 

are    the  general   laws  of    this    state,  of  Gen.  Stat.  1878,  c.  81,  §  5,  in  which 

published  shortly  after  their  passage,  notices  of  sale  on  mortgages  may  be 

the  decisions  of  the  Supreme  Court  of  published. 

this  state  and  of  the  Supreme  Court  of  2.  Lent  v.  Tillson  72  Cal.  404;  Tully 

Wisconsin,   and    occasional    decisions  v.  Bauer,  52  Cal.  487;  Zahradnicek  v. 

of  other  courts,  a  court  directory,  cards  Selby,  15  Neb.  579. 

of  attorneys  and  counsellors-at-law,  a  8.  Schwed  v.  Hartwitz,  23  Colo.  187; 

list  of  transfers  of  real  estate  in  Ram-  Sawyer  v.  Cargile,    72   Ga.    290;    Mc- 

sey  county,  advertisemejits  and  notices  Laughlin  v.  Wheeler,  2  S.   Dak.  379. 

of  law  books,  about  a  page  of  miscel-  See  also  Scammon  v,  Chicago,  40  111. 

laneous  business    advertisements  and  146;    Shaw  v.  Williams,  87  Ind.    158; 

legal  anecdotes,   is  not  a  newspaper,  Exp,    Fiske,    72    Cal.    125;    Alameda 

within  the  meaning  of  the  statute  re-  Macadamizing  Co.  v.  Huff,  57  Cal.  331. 

ferred   to.      Beecher  v,   Stephens,    25  And  sec  supra^  Vlll,  6,  Pui/icafion /or 

Minn.  1 46.  Certain  Num  bfr  of  Days. 

A  Daily  Mercantile  Journal  of  general  What  a  Daily  Newspaper.  —  A  news- 
circulation  in  the  county  of  publica-  paper  published  six  days  in  the  week 
tion,  and  elsewhere,  and  containing  is  a  daily  newspaper.  Richardson  v, 
matters  of  general  interest  and  adver-  Tobin,  45  Cal.  30. 
tisements  of  all  kinds,  although  princi-  4.  Chicago  v,  McCoy,  136  111.  344; 
pally  devoted  to  market  reports,  finan-  Reissner  v.  Hurle,  50  Ind.  424;  Gra- 
cial  and  mercantile  items,  local  court  ham  v.  King,  50  Mo.  22;  Cincinnati  v. 
proceedings,  and  lists  of  instruments  Bickett,  26  0hio  St.  49:  Road  in  Upper 
recorded,  and  sold  only  by  subscrip-  Hanover,  44  Pa.  St.  277. 
tion,  is  a  *' newspaper "  in  which  Oerman  Newipaper  bat  in  English 
notices  of  foreclosure  sales  may  be  Language.  —  Where  the  statute  requir- 
published  under  Nciv  York  Code  of  ing  publication  does  not  specify  the 
Civil  Pro.,  §  1678.  Williams  v.  Col-  language  in  which  it  is  to  be  made,  a 
well,  26  Civ.  Pro.  Rep.  (N.  Y.  Supreme  publication  in  a  German  newspaper  but 
Ct)  66,  18  Misc.  Rep.  (N.  Y.)  399.  in  the  English  language,  is  sufficient. 

1.  Hernandez  v.   Drake,  81   III.   34;  Richardson  v.  Tobin,  45  Cal.  30. 

Hull  V.  King,  38  Minn.  349,  wherein  it  5.  By  Whom  Hailed.  —  The  deposit  of 

was  held  that  a  paper  issued  weekly,  a  copy  of  the  complaint  and  the  snm* 

containing  principally  religious  news,  mons  in  a  post-office  addressed  to  the 

and  especially  reading  of  interest  to  defendant  may  be  made  by  the  attorney 

persons  of  a  particular    religious  de-  of  the  plaintiff,  whose  affidavit  is  suffi* 

nomination,  but  containing  a  column  cient  proof  of  such  deposit.     Anderson 
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ing  is  as  indispensable  as  any  other  step  in  the  service,  and  with- 
out it  the  court  can  acquire  no  jurisdiction.* 

V.  Goff,  72  Cal.  65.    See  also  Sharp  v.  Ininffloient  flSiowing  that  Baflidenoe  TJ&- 

Daugney,  33  Cal.  505.  known.  —  Where  the  record  of  a  service 

Whero  Hailed.  —  The  copies  may  be  by  publication  consisted  of  the  follow- 
properly  deposited  in  the  post-office  at  ing  recital  in  the  decree:  **  And  it  ap- 
the  place  where  the  attorney  for  the  pearing  further  and  being  proved  to 
plaintiff  resides  and  has  his  office,  this  court,  that  the  residence  of  the 
although  the  order  was  made  at  a  owners  of  said  lands  are  unknown  to 
different  place.  Mudge  v,  Steinhart,  the  plaintiff,  so  that  a  copy  of  said  orig- 
78  Cal.  34.  inal  notice  and  petition  could  not  be 

One  Copy  Mailed  to  Two  Defendants. —  sent  to  or  served  upon  them,"  it  was 

In  an  action  against  two  nonresident  held  that  the  record  was  insufficient  for 

defendants  not  sued  as  partners,  the  not  showing  that  the  residence  of  the 

mailing  of  one  copy  to  both  is  not  suffi'  defendants  could   not  be   ascertained 

cient,  and  the  court  acquires  no  juris-  upon  the  exercise  of  reasonable  dili- 

diction   thereby.     Dennison  v.  Taylor,  gence.     Abell  «/.  Cross,  17  Iowa  171. 

142  111.  45,  affirming  37  III.  A  pp.  385.  Affidavit   that   Besidenoe  Unknown  — 

IfalHwg  to  Partnenhip  in  ^rm  Name.  Kaneas.  —  Where  in  a  suit  for  divorce 
—  Where  in  a  suit  against  a  partner-  the  affidavit  of  publication  stated  that 
ship  begun  by  publication,  a  copy  of  the  residence  of  the  defendant  was  un- 
the  summons  and  complaint  was  known  to  the  plaintiff  and  could  not  be 
mailed  to  the  defendants  by  their  firm  ascertained  by  any  means  within  the 
name,  giving  the  initials  only  of  their  control  of  the  plaintiff,  which  affidavit 
Christian  names,  it  was  held  insuffi-  was  filed  in  lieu  of  sending  a  copy  of 
cteni  to  affect  them  with  notice.  The  the  petition  and  of  the  notice  to  the  de- 
mailing  of  one  copy  to  both  could  fendant,  it  was  held  that  the  affidavit 
operate,  at  best,  as  service  upon  one  need  not  be  filed  within  three  days  next 
only,  not  affecting  tlie  other;  and  the  after  the  date  of  the  first  publication, 
uncertainty  as  to  which,  if  either,  might  Larimer  v.  Knoyle,  43  Kan.  338;  En- 
receive  a  copy  so  mailed  to  both,  makes  sign  v.  Ensign,  45  Kan.  612. 
It  prima  facie  void  as  to  both.  Likens  Hailing  Amended  Complaint.  —  Where, 
V.  McCormick,  39  Wis.  313.  prior  to  the  order  for  publication,  there 

In  Servioe  on  Infiuit  —  New  York. —  has  been  an  amendment  of  the  com- 
Under  N.  Y.  Code  of  Pro.,  §§  135,  136,  plaint,  the  copy  deposited  in  the  post- 
where  a  nonresident  infant  defendant  office  should  be  the  amended  and  not 
was  served  by  publication  and  mailing,  the  original  complaint.  Mudge  v. 
it  was  not  necessary  to  mail  a  copy  to  Steinhart,  78  Cal.  34. 
the  parent  or  guardian.  Home  Ins.  1.  Butler  ?'.  Butler,  11  Ala.  668; 
Co.  V.  Head,  30  Hun  (N.  Y.)  405.  Schart  v.  Schart,  ii6Cal.  91;  Dennison 

California  —  Mailing     to    Infant    in  v.  Taylor,  142   111.  45;    Thormeyer  v. 

Person,  —  Under  Statute  providing  that  Sisson,  83  III.  188;  Baldwin  v.  Fergu- 

in  a  suit  against  a  minor  under  four-  son,  35  111.  App.  393;  Trask  v.  Key,  4 

teen  years  of  age,.service  of  summons  Greene  (Iowa)  372;  Moore  r.  Williams, 

must  be  made  upon  him  in  person,  the  44  Miss.  61;  Haase  v.  Corbin,  2  Mont, 

failure  to  deposit  in  the  post-office  a  409;    Victor  Mill,  etc.,  Co.  v.   Justice 

copy  of  the  complaint  and  summons  di-  Ct.,  18  Nev.   21;  Scorpion  Silver  Min. 

rected  to  such  minor  residing  without  Co.  v.   Marsano,   10  Nev.  370;   Mont- 

the  state,  is  not  cured  by  the  appear-  gomery  v.  Manning,  i  Wash.  Ter.  434. 

ance  of  the  mother  in  her  own  behalf.  Where  Besidenoe  in  Faot  Known  to  Pe- 

The  court  has  no  right  to  appoint  a  titioner. —  Under    a   statute   requiring 

guardian  ad  litem  until   the  infant  is  that  where  service  is  by  publication, 

properly  brought  into  court.     Gray  z^.  the  summons  and  a  copy  of  the  petition 

Palmer,  9  Cal.  616.  must  be  forthwith  mailed  to  the  defend- 

Alabama  —  Mailing      to      Mother,  —  ant,  unless  it  appears  to  the  court  that 

Nonresident  infant  defendants,  whose  his  residence  is  unknown  to  the  appli- 

father  is  dead  and  whose   mother  is  cant  and  cannot  be  ascertained  by  him 

a  nonresident,  may  be  summoned  by  with   reasonable  diligence,   the  court 

publication  and  sending  a  copy  of  the  will  acquire  no  jurisdiction  where  no 

order  to  their  mother,  with  whom  they  copy  of  the  summons  is  mailed  to  the 

live.    Clark  v,  Gilmer,  28  Ala.  265.  defendant,  although  the  record  alleges 
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The  Oonrt  Xut  Pinet  the  Kailiag  of  copies  in  the  order  of  publica- 
tion.* 

2.  Hailing  "  ForthwitL"  —  Where  the  statute  requires  mailing 
'*  forthwith/'  this  must  be  taken  to  mean  without  unreasonable 
delay ;  and  a  reasonable  time  should  be  allowed  for  such  mailing, 
depending  upon  the  circumstances  of  the  particular  case.' 

8.  Kailhig  to  Wrong  Addroii.  —  The  copies  must  be  mailed  to 
the  party  at  the  address  stated  in  the  order  of  publication ;  a 
mailing  to  a  different  address  will  not  be  sufficient.*  But  if  the 
address  stated  in  the  order,  or  in  the  affidavit  to  procure  the 
order,    is    not    in   fact  the  correct  one,  a   judgment    obtained 

that  his  residence  was  unknown  and  order.     Colfax   Bank  v.   Richardson, 

that  the  petitioner  had  used  due  dili-  (Oregon  1898)  54  Pac.  Rep.  359. 

gence  to  ascertain  it,  if  in  fact  the  de-  nftsea  Days  —  Unreaionable  DeUy.  — 

fendant's  residence  was  known  to  the  Where  there  was  a  delay  of  fifteen  days 

petitioner.    Stanton  v.  Crosby,  9  Hun  after  the  granting  of  the  order  before 

(N.  Y.)  370.  depositing  the  copies  in  the  post-odSce, 

Prwniaptioii  that  Postago  Vot  Prepaid,  it  was  held  that  this  was  not  a  compli- 

—  Where  it  is  shown  that  a  copy  of  the  ance  with  the  statute  requiring  a  de- 
summons  in  a  cause  brought  against  a  posit  "  forthwith."  Back  v.  Crussell, 
nonresident  defendant  was  properly  ad-  3  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  386. 
dressed  and  mailed  to  the  defendant,  8.  Smith  v.  Wells,  69  N.  Y.  600: 
whose  place  of  residence  was  well  Paulling  z/.  Creagh,  63  Ala.  39S,  where- 
known,  where  she  had  resided  for  in  it  was  held  that  where  the  defend- 
years  and  been  accustomed  to  receive  ant's  address  was  given  in  the  affidavit 
her  mail-matter  regularly,  but  that  the  for  publication  as  "  Goodwin,  Holmes 
same  was  not  received  by  her,  it  will  county,  Mississippi,"  but  the  copy  was 
be  presumed,  in  the  absence  of  proof  mailed  to  him  at  "  Goodman  "  in  said 
to  the  contrary,  that  the  sender  omitted  county,  it  was  insufficient  to  support  a 
to  prepay  the  postage.  Morton  v.  decree  against  him.  See  also  Clark  v, 
Morton,  16  Colo.  358.  Gilmar,  28  Ala.  265. 

1.  See    supra,    VI.    3.   /.  Directing  BuAoient   Complianoe    with   Ordsr.  — 

Mailing  of  Copies,  Where  the  order  required  copies  of  the 

8.  MaiUng  Second  Day  After  Order  Made,  summons  and  complaint  to  be  directed 

—  Where  the  copies  were  mailed  on  the  to'  the  defendant  at  his  place  of  resi- 
second  day  after  the  making  of  the  dence,  **  Berlin,  Germany,"  and  the 
order,  it  was  held  to  be  sufficient,  copies  were  addressed  to  him  at  the 
Lyon  r.  Comstock,  9  ]owa3o6;  Cleland  *'  Union  Club,  Berlin,"  it  was  held 
V,  Tavernier,  11  Minn.  194.  that,  as  the  affidavit  stated  this  to  be 

]>ela7  of  Four  Bays  to  Have  Papers  his  place  of  residence,  it  was  a  sub- 
Printed.  —  Where  an  order  of  publica-  stantial  compliance  with  the  order, 
tion  granted  on  the  i8th  directed  the  Von  Rhade  v.  Von  Rhade,  2  Thomp.  & 
summons  to  be  mailed  "  forthwith,"  it  C.  (N.  Y.)  491. 

was  held  that  a  failure  to  mail  until  the  Servioe  on  Corporation.  —  Where  a  cor- 

32d  did  not  render  the  service  irr eg u-  poration  was  served  by  publication,  and 

lar.  such  delay  being  caused  by  wait-  a  copy  of  the  complaint  and  summons 

ing  to  have  the  papers  printed.    Van  was  deposited  in    the  post-office  ad- 

Wyck  V,   Hardy,   11  Abb.  Pr.  (N.  Y.  dressed  lo  "  Robert  Apple  or  W.  H. 

Supreme  Ct.)  473,  4  Abb.  App.  Dec.  (N.  Martin,  San  Francisco,c!aIifornia,"  and 

Y.)  496.  there  was  no  evidence  at  the  time  of 

Xailing  OA  Day  of  Fint  Pablioation.  —  such  deposit  that  either  Apple  or  Mar- 
Under  a  statute  requiring  an  order  of  tin  was  connected  with  the  corporation 
publication  to  direct  the  mailing  of  a  in  any  manner  or  capacity  whatever,  it 
copy  of  the  complaint  and  summons  was  held  that  this  was  not  a  compli* 
"  forthwith,"  it  is  a  sufficient  compli-  ance  with  the  statutory  requirement 
ance  if  the  papers  are  mailed  on  the  that  the  summons  be  directed  to  the  de- 
day  of  the  first  publication  which  was  fendant.  Scorpion  Silver  Min.  Co.  v. 
directed  to  be  made  a  week  after  the  Marsano,  10  Nev.  370. 
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thereon  will  not  be  void,  if  the  plaintiff  acted  in  good  faith.  ^ 

4.  Proof  of  Mailing  — d:.  Necessity  for.  —  Under  a  statute 
requiring  the  mailing  of  copies  to  a  defendant  summoned  by 
publication  the  court  will  acquire  no  jurisdiction  to  render  judg- 
ment by  default  until  proof  has  been  made  that  such  requirement 
has  been  duly  complied  with ; '  and  it  has  been  held  that  a  judg- 
ment rendered  without  such  proof  cannot  be  validated  by  after- 
wards supplying  the  omission.' 

Appeazing  of  Baoord.  —  Where  the  mailing  of  copies  is  required  by 
statute,  the  record  should  show  affirmatively  a  compliance  with 
such  requirement  in  order  for  the  court  to  acquire  jurisdiction.* 

b.  How  Made  — UsuaUy  by  AiBdavlt.  —  The  statutes  usually 
require  the  fact  of  mailing  to  be  proved  by  affidavit,*  and  where 

1,  Martin  v.  Pond,  30  Fed.  Rep.  15.  Pac.  Rep.  i6t;  Dennison  ».  Taylor,  142 

2.  Broghill  V.  Lash,  3  Greene  (Iowa)  111.  45;  Thormeyer  v,  Sisson,  83  fU. 
357;  Byington  v.  Crosthwaite,  i  Iowa  188;  Wheeler  v.  Edinger,  11  Iowa  409; 
148;  Carr  v,  Kopp,  3  Iowa  80;  Mc-  Broghill  v.  Lash,  3  Greene  (Iowa)  357; 
Gahen  ».  Carr,  6  Iowa  331;  Foley  sr.  Taylor  «/.  Brobst,  4  Greene  (Iowa)  534; 
Connelly,  g  Iowa  240;  McCraney  v.  Hallett  v,  Righters,  13  How.  Pr.  (N.  Y. 
Childs,  II   Iowa  54;  Wheeler  v,  Edin-  Supreme  Ct.)  43. 

ger,  II  Iowa  409;  Bristow  v.  Guess,  12        As  to  the  necessity  for  the  record  to 

Iowa  404;  Hodsonv.  Tibbetts,  16  Iowa  show  compliance  with  the  statute,  see 

97;  Montgomery  v.  Manning,  i  Wash,  supra^  II.  2.  Appearing  of  Record, 
Ter.  434.  Copy  of  Affldayit  Initead  of  Original.  — 

As  to  proof  of  publication  in  general.  Where,  on  appeal,   the  judgment  roll 

see  infra^  XII.  Proof  of  Publication,  contains  a  copy  of  the  affidavit  of  mail- 

fletting  Judgment  Ailde.  —  Where  it  ing  instead  of  the  original,  it  will  be 

was  shown  by  affidavit  that  the  direc-  presumed  that  the  original    was  lost, 

tion  of  the  order  that  copies  be  mailed  and  that    the    copy    was    substituted 

to  the  defendants  summoned  by  publi-  therefor  by  order  of  the  court.    Sichler 

cation  had  not  been  complied  with,  it  v.  Look,  93  Cal.  600. 
was  held  that,  upon  motion  made  with-        Bnflloient  Proof  as  Againit  Collateral 

in  one  year  after  the  entry  of  judg-  Attaek. —  Where  there  was  no  affidavit 

ment,  it  was  the  duty  of  the  court  to  in   the   record  of  the  attachment  suit 

set  such  judgment  aside.     Schart   v,  against  a    nonresident,    showing    the 

Schart,  116  Cal.  91.  mailing  of  the  summons  and  complaint 

Who  Kay  Hake  Proof — Oregon. —  to  said  defendant,  it  was  held  on  col- 
Proof  of  mailing  in  pursuance  of  the  lateral  attack  that  the  fact  was  suffi- 
order  may  be  made  by  any  one  except  ciently  shown  by  the  affidavit  of  the 
the  party  himself;  it  is  not  necessary  plaintiff  made  on  his  application  for 
that  it  be  made  by  the  sheriff  or  a  per-  judgment,  and  by  a  recital  in  the  judg- 
son  specially  appointed.  Colfax  Bank  ment.  Davis  v.  Cook,  9  S.  Dak. 
V.  Richardson,  (Oregon  1898)  54  Pac.  319. 
Rep.  359.  Need  Kot  Be  Bpeoiiloally  Found  in  De- 

Callfomia  —  Keed  Kot  Be  Stated  in  Se-  eree.  —  The  mailing  of  the  notice  to  a 

torn.  —  It  is  not  necessary  that  the  con-  nonresident  defendant  being  one  of  the 

stable  should  state  in  his  return  that  steps  required   by  the    statute  for   a 

the  summons  was  deposited  in  a  post-  proper  notification  to  such  defendant,  it 

office.     Seaver  v,  Fitzgerald,  23  Cal   86.  is  not  necessary  that  the  decree  should 

S.  Hodson  V.  Tibbetts,  16  Iowa  97.  find   in  specific   terms   that  the  clerk 

But  see  Herbert  v.  Smith,  6  Lans.  mailed  such  notice;  it  is  sufficient  If  it 
(M.  Y.)493,  wherein  it  was  held  that  an  finds  generally,  that  all  the  steps  re- 
omission  of  proof  of  mailing  might  be  quired  by  law  to  notify  the  defendant 
supplied  by  an  order  made  after  the  have  been  taken.  Burke  z^.  Don  no  van, 
decree,  directing  the  filingof  such  proof  60  111.  App.  241. 
nunc  pro  tunc,  6.  Scorpion  Silver  Min,  Co.  v,  Mar- 

4.  Cullum  V,  Branch  Bin^<,  23  Ala.  sano,  10  Nev.  370;  Seaver  v.  Fitzgerald, 

797;  Strode  v.  Strode,  (Idaho  1898)  52  23  Cal.  86. 
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3.  Affidavit  or  Certificate  of  Publication  —  a.  By  Whom  Made 
—  (l)  Person  Designated  by  Statute.  —  The  statutes  providing  for 
service  by  publication  usually  specify  the  persons  by  whom  the 
affidavit  of  publication  may  be  made,  and  where  this  is  the  case, 
the  affidavit,  to  be  sufficient,  must  be  made  by  one  of  the  persons 
designated.' 

<< Editor  "  Initead  of  "Printer."  —  In  some  of  the  states  it  has  been 

On  Appeal  the  court  is  not  confined  to  III.  293;    Haywood  v.  Collins,  60  111. 

the  judgment  roll  for  proof  of  publica-  328;     Haywood    v,    McCrory,   33    III. 

tion,  but  may  look  to  additional  papers  459. 

submitted,  containing  the  required  JCentucky,  —  Brown  v.  Woods,  6  J.  J. 
proof.  Deirael  v,  Scheveland,  16  Daly  Marsh.  (Ky.)  11;  Butler  v.  Cooper,  6  J. 
(N.  Y.)  34.  J.  Marsh.  (Ky.)  29;  Griffing  v,  Huddle- 
Where  service  is  had  upon  a  defend-  son,  6  J.  J.  Marsh.  (Ky.)  443;  Sprague 
ant  by  publication,  and  the  affidavit  of  v.  Sprague,  7  J.  J.  Marsh.  Ky.)33i; 
the  printer  does  not  show  that  the  no-  Miller  v.  Hall,  3  T.  B.  Mon.  (Ky.)  242; 
tice  was  published  the  requisite  length  Evans  v.  Benton,  3  T.  B.  Mon.  (Ky.) 
of  time  before  answer  day,  and  the  389;  Freeman  v.  Brown,  7  T.  B.  Mon. 
judgment  founded  upon  such  service  is  (Ky.)  263;  Jeffrey  v,  Callis,  4  Dana 
challenged  for  want  of  sufficient  publi-  (Ky.)  465. 

cation,  the  court  may  examine  copies  Afaitie,  —  Bragdon  v.  Hatch,  77  Me. 

of  the  newspaper  in  which  the  notice  433. 

appeared,  and  also  receive  evidence  of  Michigan.  —  Schlee    v.    Darrow,    65 

the  publisher  of  the  paper  and  other  Mich.  362. 

parties   to  prove  that  the  publication  Minnesota,  —  Ullman      v.      Lion,     8 

was  had  for  a  sufficient  time  to  comply  Minn.  381. 

with    the    provisions    of    the   statute.  IVisconsin,  —  Hill  v.  Hoover,  5  Wis. 

Robinson  v.  Hall,  33  Kan.  139.  354. 

Sheriff's  Return.  —  In  Texas  the  fact  KotXade  by  Proxy.  —  The  certificate 

that  there  has  been  legal  service  by  of  publication  must  be  made  by  the 

publication    must    be    shown    by   the  person  authorized  to  make  it  and  not 

sheriff's  return.     The  publisher's  affi.  by  his  proxy.     Miller  v.  Hall,  3  T.  B. 

davit  is   not    required.     Blossman   v,  Mon.  (Ky.)  242. 

Letchford,    17    Tex.  647;    Chaffee  v,  Kame  fitt^ed  by  Another.  —  Where  the 

Bryan,  i  Tex.  App.  Civ.  Cas.,  g  770;  name  of  the  party  authorized  to  make 

O'Leary  v,  Durant,  70 Tex.  409;  Tobar  a  certificate  of  publication  is  signed  by 

V.  Losano,  6  Tex.  Civ.  App.  698.  another,  the  certificate  is  insufficient. 

Unveriiled    Certiflcate  —  No  Exoeption  Nicholas  v,  Gratz,  2  J.  J.  Marsh.  (Ky.) 

Taken.  —  Where,  in  a  chancery  suit,  the  486. 

only  proof  of  publication  was  the  cer-  Paper    Published    by    Corporation.  — 

tificate  of  the  printer,  not  verified  by  Where  the  paper  in  which  a  notice  is 

oath,    but  no  exception  was  taken  to  published  is  conducted  by  a  corpora- 

the  want  of  proper  proof,  and  the  court  tion,  a  duly  authorized  agent  of  such 

gave  a  decree  for  the  plaintiff,  reciting  corporation   may    make   proof  of  the 

that  he  had  proceeded  regularly  against  publication.     Maass   v,    Hess,   140  111. 

the  absent  defendant,  it  was  held  that,  576,  affirming ^i  111.  App.  282;  Pentzel 

upon  appeal,  neither  party  could  object  v.  Squire,  161  111.  346. 

to  the  want  of  proof  of  publication;  AiftdaTit  by  ** Bookkeeper "  Insufficient, 

and  that  the  plaintiff,  especially,  could  — Under  a  statute  providing  that  an 

not  ask  the  reversal  of  his  own  decree  affidavit  of  publication  may  be  made  by 

on    that    ground.       Cunningham    v.  the  printer  of  the  newspaper,  or  by  his 

Smithson,  12  Leigh  (Va.)  32.  foreman  or  principal  clerk,  an  affidavit 

1.  Arkansas,  —  Pillow  v,  Sentelle,  39  made  by  the  *'  bookkeeper"  does  not 

Ark.  61;    Lawrence  v.  State,  30  Ark.  comply  with  the  statute;  but  such  affi- 

719;  Scott  V.   Pleasants,  21   Ark.  364;  davit  may  be  admitted,  along  with  a 

Saffold  V.  Saffold,  14  Ark.  408.  copy  of  the  notice,  as  evidence  of  the 

California.  —  Steinbach  v.  Leese,  27  time   and    manner  of    giving    notice, 

Cal.  295;  Seaver  v,  Fitzgerald,  23  Cal.  when  the  language  of  such  affidavit  is 

86.  positive  and    affirmative.      Schlee    v. 
Illinois.  —  Kearney  v.  Chicago,    163    Darrow,  65  Mich.  362. 
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held  that,  under  a  statute  requiring  the  affidavit  to  be  made  by 
the  "  printer  "  or  "  publisher  "  of  the  paper  in  which  the  publi- 
cation is  made,  an  affidavit  by  the  **  editor  "  is  insufficient;  ^  but 
the  contrary  is  held  by  the  highest  authority.* 

"  FabUihor  "  or  "  Proprietor »'  instead  of  "  Printer."  —  Under  a  statute 
requiring  the  affidavit  to  be  sworn  to  by  the  *'  printer"  of  the 
newspaper  in  which  the  publication  is  made,  it  is  sufficient  if  the 
affidavit  be  made  by  one  styling  himself  the**  proprietor"  or 
the  "  publisher  "  of  such  paper,  the  terms  being  considered  syn- 
onymous in  the  sense  of  the  statute.* 

Maine  — Gertifleateof  BegieterofDeedi.  Cooper,  6  J.  J.  Marsh.  (Ky.)  39;  Griff* 

—  Under  Me.   Rev.  Stac.«  c.  90,  §  5,  ing  v,  Huddleson,  6  J.  J.  Marsh.  (Ky.) 

makinfi:  the  certificate  of  the  register  of  443;  Sprague  v,  Sprague,  7  1.  J.  Marsh, 

deeds /n'/KM /oW^  evidence  of  the  pub-  (Ky.)  331;   Jeffrey  v»   Calhs,  4  Dana 

lication  of  a  notice  in  foreclosure,  the  (Ky.)  465.     But  see  Blight  v.  Banks,  6 

certificate  of  the  mortgagee  is  not  com-  T.  B.   Mon.  (Ky.)  192;    Wilkinson  v. 

petent   evidence  of  such   publication.  Perrin,  7  T.  B.  Mon.  (Ky.)  214. 

Bragdon  v.  Hatch,  77  Me.  433.  Oregon.  —  Under  the  Oregon  statute 

Probate  of  Will.  —  In  Iowa  it  is  held  requiring  the  affidavit  to  be  made  by 
that  section  2620  of  the  Iowa  Code,  re-  the  printer,  or  his  foreman  or  principal 
quiring  an  affidavit  of  publication  to  be  clerk,  it  was  held  that  an  affidavit  com- 
*'  made  by  the  publisher  or  his  fore-  mencing,  "A  B,  editor  of  the  Oregon 
man/*  applies  only  to  publications  of  Statesman,*'  etc.,  was  insufficient, 
original  notices  in  the  action  specified  Odell  v.  Campbell,  9  Oregon  298. 
in  that  chapter;  and  a  notice  under  Not  Open  to  Collateral  Attook.  —  Under 
section  2341  of  the  Iowa  Code  in  a  pro>-  a  statute  requiring  a  certificate  of  pub- 
ceeding  to  prove  a  will  may  be  proved  lication  to  be  made  by  the  '*  printer  " 
by  the  affidavit  of  any  person  who  is  in  of  the  paper,  the  fact  that  the  certificate 
a  condition  to  have  personal  knowledge  was  made  by  the  **  editor"  will  not 
of  the  fact.  Farrell  v,  Leighton,  49  render  the  decree  void  and  open  to  col- 
Iowa  174.  lateral  attack ;  the  defect  must  be  taken 

In  Vebraaka  the  publisher  of  a  news-  advantage    of  in    direct   proceedings, 

paper,  or  any  one  acquainted  with  the  Hardin  v.  Strader,  i  B.  Mon.  (Ky.)  286; 

facts,  may  make  proof  of  publication.  Jeffrey   v.   Callis,   4   Dana  (Ky.)  465; 

Miller  v,  Lefever,    10  Neb.   77;   Wes-  Scott  v.  Pleasants,  21  Ark.  364. 

cott  V.  Archer,  12  Neb.  345;  Taylor  v,  2.  In  Pennoyer  v.  Neff,  95  U.  S.  714, 

Coots,  32  Keb.  30;  Johnson  v,  Colby,  it  was  held  that  under  a  statute  requir- 

52  Neb.  327.  ing  proof  of  publication  to  be  made  by 

Bookkeeper. —  Proof    of    publication  **  the  affidavit  of  the  printer,  or  his 

sworn  to  by  the  bookkeeper  of  the  com-  foreman,  or  his  principal  clerk,"  it  is 

pany   printing  the  same   is  sufficient  sufficient  if  the  proof  is  made  by  the 

cvideact  prima  facie  ol  that  fact.     Tay-  affidavit  of  the  "  editor"  of  the  paper, 

lor  V.  Coots,  32  Neb.  30.  he   being    included    under    the    word 

1.  In  Arkansaa  the  affidavit  of  publi-  *'  printer"  within  the  meaning  of  the 

cation  is  required  to  be  made  by^  the  statute.      Disapproving    the    ruling    in 

**  printer   or   publisher,*'  and   an   affi-  Neff  v.  Pennoyer,  3  Sawy.  (U.  S.)  274. 

davit  purporting  to  be  made  by   the  8.  Woodward  v.  Brown,  119  Cal.  283; 

"editor**   is    insufficient.      Saffold  v.  People     t/.     Thomas,    loi    Cal.     571; 

Saffold,  i4Ark.  408;  Scott  v.  Pleasants,  Quivey  t/.  Porter,  37  Cal.  458;    Sharp 

21  Ark.  364.  V.  Daugney,  33  Cal.  505;    Menard  v. 

Kentni^.  —  Under  a  statute  requir-  Crowe,  20  Minn.  448;  Golcher  v.  Bris- 

ing  the  certificate  to  be  made  by  the  bin,  20  Minn.  453. 

"printer**  in  whose  paper  the  order  "Proprietor"  inetead  of   "Pnbliiher." 

has  been   published,    such    certificate  — The  affidavit  of  the  "  proprietor  "  of 

should  be  made   by  the  printer    and  a    country    paper,   issued    weekly,   is 

proprietor,,  and  if  made  by  the  "  edi-  sufficient  under  a  statute  requiring  the 

tor  "  is  insufficient.     Brown  v.  Woods,  affidavit  by  the  "  publisher."     In  such 

6  J.  J.   Marsh.  (Ky.)  11;    Butler    v,  case,    the    words    "proprietor"    and 
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affidavit,  a  failure  to  state  that  such  notice  was  taken  from  the 
paper  will  render  the  affidavit  insufficient.* 

(2)  Statements  as  to  Time  of  Publication.  —  The  affidavit  of 

publication  should  state  when  the  notice  was  published,*  and 
show  that  it  was  published  for  the  required  length  of  time,*  and 

1.  UUman  v.  Lion,  8  Minn.  381.  loffioiMit  Longth  of  Publieation.  —  An 

Vead  Kot  Be  Cut  fhiin  Paper* — Under  affidavit  of   publication   which    states 

a  stdtute  requiring  the  affidavit  of  pub-  that    the    summons    was     published 

lication  to  be  "  annexed  to  a  printed  weekly  in  a  paper  named,  which  was  a 

copy  of  such   notice,  taken   from  the  daily  and   weekly  newspaper,  in  each 

paper  in  which  it  was  published,"  it  is  and    every    one    of    the    consecutive 

not  necessary  that  the  notice  referred  weekly  issues  of  said  newspaper,  and 

to  shall  be  cut  from  the  newspaper;  it  the  time  of  publication  stated  covered 

is  sufficient  if  the  notice  annexed   to  eleven  weekly  insertions,  and  a  period 

the  affidavit   be  identical  with  the  one  of  seventy    days,   shows    a  sufficient 

published.     Wilkinson   t\   Conaty,  65  length  of  publication,  under  a  statute 

Mich.  614.  requiring  publication  at  least  once  a 

%,  Passmore  v,  Moore,  i  J.  J.  Marsh,  week  for  a  period  not  less  than  two 

(Ky.)59i;    Hopkins  r.  Claybrook,  5  J.  months.     Woodward    v.    Brown,    119 

J.  Marsh.  (Ky.)  334;    Miller  ».  Hall.  3  Cal.  283. 

T.  B.  Mon.  (Ky.)  242;    Tevis  v.  Rich-  Oertiiloate  Made  Too  800a.  — Where  a 

ardson,  7  T.  B.  Mon.  (Ky.)  654.  certificate  of  publication  was  dated  two 

Presomption  as  to  Date.-  A  notice  days  before  the  alleged  date  of  ihe  last 
will  be  presumed  to  have  been  pub-  publication,  and  there  was  nothing  to 
lished  on  the  day  of  which  the  news-  explain  the  certificate  or  to  show  mis- 
paper  containing  it  bears  date.  Davis  take  in  its  date,  and  8uch  certificate 
V,  Huston,  15  Neb.  28.  was  the  only  evidence  of  publication. 

Failure  to  ihow  Time  of  PubUcatloii.  —  it  was  held  that  the  court  acquired  no 

Where  an  order  of    publication    was  jurisdiction.      McChesney    v.    People, 

made  at  the  March  term,  1817,  requir-  145  111.  614. 

ing  an  appearance  at  the  June  term  Under  a  statute  requiring  a  publica- 
next,  it  was  held  that  a  certificate  dated  lion  for  two  full  calendar  months,  it 
September  13,  1817,  made  by  a  person  was  held  that  a  certificate,  dated  Au- 
styling  himself  the  editor  of  a  news-  gust  2Qih,  that  the  publication  corn- 
paper,  to  the  effect  that  the  order  of  menced  with  the  first  paper  in  July 
publication  *'  had  been  published  eight  and  ended  with  the  last  published  in 
weeks  successively  In  his  paper  since  August,  was  not  sufficient.  Lawlins 
the  last  term  of  the  Livingston  Circuit  v.  Lackey,  6  T.  B.  Mon.  (Ky.)  70. 
Court,*'  was  wholly  invalid,  since  it  Showing  Longer  Pnblleation  thaii  Be- 
did  not  show  whether  the  publication  quired.  —  Where  a  certificate  stated  the 
was  before  or  after  the  June  term,  notice  had  been  published  "  for  four 
Berryman  v.  MuUins,  8  B.  Mon.  (Ky.)  successive  weeks,  the  first  publication 
152.  having  been  ma^e  on   the  8th  day  of 

Publieation    Made   Too     Soon.  —  The  March,  1850,  and  the  last  on  the  26th 

printer's  affidavit  of  publication  should  of  April,  1850,"  it  was  held  that  this 

show  six  weeks  publication  under,  and  was  sufficient    to   confer    jurisdiction 

in  pursuance  of,  the  judge's  order;  and  under  a  statute  requiring  publication 

where  it  showed  that  publication  was  for**  four  successive  weeks."     Pile  t^. 

before  the  making  of  the  order  -it  was  McBratney,  15  111.  314. 

held  that  such  publication  was  unau-  Where  an    affidavit    of    publication 

thorized    and    nugatory.       Hallett    r.  states  that  the  summons  was  published 

Righters.  13  How.  Pr.  (N.  Y.  Supreme  once  a  week  for  **  seven  "  weeks,  giv- 

Ct.)  43.  ing  the  date  of  the  first  and  last  publi- 

Affldavit    Aided    by    Other    Proof. —  cation,  from  which  it  appears  that  "six" 

Where  the  printer's  affidavit  omitted  to  weeks   was  intended,   it    is    sufficient 

mention  the  first  publication,  but  proof  under  a  statute  requiring  publication 

thereof  was  otherwise  given,  it  was  for  six  weeks.     Lanev.  Innes,  43Minn. 

held  that  the  omission  was  not  mate-  137. 

rial.    Gray  &.  Worst,  I2g  Mo.  132.  Mistake  in   Date. —  An    affidavit   of 

3.  Glbney  v,  Crawford,  51  Ark.  34.  publication  in  an  attachment  suit  at 
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that  the  requisite  number  of  insertions  were  made  during  that 
period.* 

•*  SiioooBBlTe  Bays."  —  Where  publication  is  required  to  be  made  for 
a  certain  number  of  "  successive  days  "a  certificate  reciting  pub- 
lication for  that  number  of  **  times   *  is  insufficient.' 

•*  Onoo  a  Wook  "  for  "  SneooMive  Weokf."  —  Where  notice  is  required  to 
be  published  once  in  each  week  for  a  certain  number  of  successive 
weeks  an  affidavit  of  publication  is  insufficient  which  fails  to  show 
that  the  publication  was  in  '*  successive  weeks,"  '  or  that  it  was 
*'  once  in  each  week."  * 

law  against  an  absconding  debtor,  ute  requiring  the  certificate  of  publlca« 
which  publication  the  law  required  to  tion  Lo  state  the  number  of  times  the 
be  made  for  four  weelcs  successively,  notice  has  been  published,  a  certificate 
stated  that  "  the  order  of  publication  stating  that  a  notice  *'  has  been  pub- 
had  been  published  In  the  county  for  lished  five  successive  days  In  the  Chl- 
four  weeks  successively,  once  every  cago  Mail,  a  daily  newspaper,*'  is 
weelc,  commencing  on  the  24th  of  April  sufficient.  McChesney  v.  People,  14$ 
last,  and  ending  on  the  5th  of  May,  in  III.  6T4. 

the  Woodvllle    Republican."     It  was  "Sundays  and  BoUdays  Szoeptod."  — 

held  that  the  statement  in  the  affidavit,  An  affidavit  of  publication  recited  that 

that  the  publication  had  been  made  for  publication  was  made  for  a  specified 

four  weeks   successively,  was  a   com-  period  daily,  and  concluded,  "  every 

pliance  with   the  terms  of  the  statute,  day    said    newspaper    was    published 

and  was  as  much  as  was  required;  and  during  said  time,  Sundays  and  holidays 

that  the  subseauent  part  of  the  affidavit  excepted."     It  was  held   that    where 

was  mere  surplusage,  In  all  probability  evidence  was  admitted  without  objec- 

was  a  mistalce,  and  could  not  vitiate  tion    to    explain    that  the  expression 

the  previous  part,  which  was  good  and  '*  Sundays  and  holidays  excepted,'*  re- 

sufficient.     Swayze  v.  Doe,  13  Smed.  &  ferred  to  the  publication  of  the  paper, 

M.  (Miss.)  317.  and  not  to  the  notice,  such  affidavit  was 

1.  Pillow    V,   Sentelle,   39  Ark.    61;  sufficient  proof  of  publication.     Matter 

Lawrence  v.  State,  30  Ark.  719;  Brodie  of  Hamilton,  120  Cal.  421. 

V,  Skelton,    II    Ark.   i2o;    Milam    v,  8.  PnbUcation   for    "SoYon   SnooMsivo 

Thomasson,  7  T.  B.  Mon.  (Ky.)  324.  Times."  —  Under  a    statute    requiring 

Validity  Presnmed  After  Long  Lapse  of  publication  once  in  each  week  for  six 
Time.  —  Under  an  order  directing  pub-  successive  weeks,  an  affidavit  of  publl- 
licalion  of  a -notice  of  probate  for  three  cation  that  the  notice  was  published 
successive  weeks,  it  appeared  that  the  "  once  In  each  Week  for  seven  succes* 
first  publication  was  made  on  May  9th,  sive  times,"  giving  the  date  of  the  first 
and  that  the  hearing  was  on  May  31st  publication,  is  Insufficient.  Perrlen  v, 
following.  The  affidavit  of  publication  Fetters.  35  Mich.  233. 
left  blank  the  number  of  successive  4.  Ullman  v.  Lion,  8  Minn.  381; 
weeks,  but  the  order  of  probate  recited  Golcher  v.  Brisbln.  20  Minn.  453, 
that  the  notice  was  duly  given.  It  was  Pablloation  for  "  Six  Siiocessive  Weeks.** 
held  that  the  validity  of  the  probate  —  Proof  of  publication  for  **  six  suc- 
would  be  presumed  after  fifteen  years  cessive  weeks"  does  not  show  the  pub- 
had  elapsed.  Portz  v,  Schantz,  70  lication  to  have  been  made "  once  in 
Wis.  497.  each    week"    for  the  period   named. 

8.  Toberg  v.  Chicago,  164  Ili.  572.  Godfrey    v.  Valentine,  39  Minn.  336; 

In  Casey  ».  People.  165  III.  49,  it  was  Bigelow  v,  Chatterton,  51  Fed.  Rep. 
held  that  under  a  statute  requiring  614;  Frisk  v.  Reigelman,  75  Wis.  ^99. 
publication  on  five  successive  days,  a  Soi&olent  Aifidayit. —  An  affidavit  of 
certificate  stating  that  the  notice  was  publication  which  states  that  the  news« 
published  "  five  times "  in  a  daily  paper  in  which  the  notice  was  pub- 
newspaper,  the  first  and  last  papers  llsned  was  printed  and  published 
containing  the  notice  being  dated  re-  weekly  and  every  week,  ana  that  the 
spectively  April  30  and  May  5  follow-  publication  was  for  thirteen  successive 
ing,  is  not  sufficient.  weeks,  the  first  being  Nov.  26,   1870, 

SoilLdent  Certlfioate.  —  Under  a  stat-  and  (he  last  Feb.  18,  1880,  is  explicit 
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Batai  of  Pablioationi.  —  It  is  usually  considered  sufficient  for  the 
affidavit  to  state  the  number  of  times  the  notice  has  been  pub- 
lished and  give  the  dates  of  the  first  and  last  publications  without 
giving  the  dates  of  the  intermediate  publications.* 

(3)  Statements  as  to  Newspaper,  —  The  affidavit  should  show 
that  the  newspaper  in  which  the  publication  was  made  was  one 
authorized  for  that  purpose;  *  and  where  the  order  of  publication 
designates  the  paper  in  which  the  notice  is  to  be  published,  the 
affidavit  should  show  compliance  with  the  direction  of  the  order.* 

that  the  notice  was  published  once  in  In  Arkantaa  an  affidavit  of  publication 

each  week.     Snyder  v.  Hemmingway,  should  show  how  many  times  the  no- 

47  Mich.  550.  tice  was  published  and  the  date  of  the 

An   affidavit  of  publication   stating  papers    in    which    it   was    published, 

that  the  publication  was  made  "  once  a  Brodie  v,  Skelton,  11  Ark.  120. 

week  for  three  weeks,  viz.,  from  April  2.  Cissell  v.  Pulaski  County,  3  Mc- 

26th  to  May   2oth,    1861/'   sufficiently  Crary  (U.   S.)446;  Cross  v.  Wilson,  52 

shows  that  the  publication  was  made  Ark.   312.     See  also  Hopkins  v.  Clay- 

for  three  successive  weeks.     Abrams  brook,  5  J.  J.  Marsh.  (Ky.)  234. 

V.  Howard,  23  Cal.  388.  Imnffioioiit  Afftdavit.  ~  Where  an  affi- 

1.  Clarke  v,  Chamberlin,  70  111.  App.  davit    of    publication    in    foreclosure 

262;  Curry  f.  State,  131  Ind.  430;  Hor-  slated  that  the  paper  was  printed  in  the 

ion  V,  Monroe,  98  Mich.  195.     See  also  specified  city,  but  failed  to  state  where 

Gilchrist  z/.  State,  131  Ind.  600.  it  was  published,  that  it  was  a  weekly 

Statement  under  Videlioet.  —  Where  an  paper,  or  that  notice  was  published  in 

affidavit  of  publication  stated  directly  each  week  as  required  by  statute,  and 

that  the  summons  was  published  each  also  misnamed  the  paper,  it  was  held 

week    for  two   months    between    two  insufficient.       Golcher  v.   Brisbin,    20 

named  dates,  it  was  held  that  a  subse-  Minn.  453. 

quent  statement  under  b,  videlicet  in  ArkanaaB. —  Under  Mansf.  Dig.  Ark., 
which  one  regular  day  for  the  issuance  §  4359,  an  affidavit  of  publication  must 
of  the  paper  was  omitted  from  the  state  that  the  paper  is  a  daily  or 
enumeration,  did  not  overcome  the  weekly,  and  has  had  a  ^t'/mylc^  circula- 
previous  statement;  that  which  follows  tion  in  the  county  for  at  least  a  month 
a  videlicet  does  not  destroy  that  which  before  the  publication  of  the  notice, 
precedes  it.  Howard  v,  McChesney,  and  a  failure  to  state  such  facts  will 
103  Cal.  536.  render  it  insufficient.  Gibney  v.  Craw- 
Date  of  lint  Publication. —  It  is  not  ford.  51  Ark.  34;  Gallagher  r.  Johnson, 
necessary  to  state  in  the  affidavit  the  65  Ark.  90. 

day  of  publication  in  each  week,  but  Slowing  Publication  in  Daily  Paper.  — 
an  affidavit  stating  that  '*  the  annexed  Where  an  affidavit  of  publication  stated: 
notice  has  been  duly  published  in  said  "  C,  of  said  B.  county,  being  duly 
paper  at  least  once  in  each  week  for  sworn,  says  *  *  *  that  he  is  the 
four  successive  weeks,"  giving  the  printer  and  publisher  and  proprietor  of 
date  of  the  first  publication,  sufficiently  the  Chico  Daily  Enterprise,  a  news- 
ypecifies  the  times  when  the  notice  was  paper  published  in  said  B.  county," 
published.  Wilkinson  r.  Conaty,  65  and  further  stated  that  the  notice  had 
Mich.  614.  been  published  daily  in  the  said  news- 
Date  of  Last  Publication.  —  The  certifi-  paper  for  a  specified  time,  it  was  held 
cate  of  publication  of  a  notice  in  attach-  that  the  affidavit  sufficiently  showed 
roent  should  state  the  date  of  the  paper  publication  in  a  daily  newspaper, 
containing  the  last  publication.  Hay-  Crew  v.  Pratt,  119  Cal.  139. 
wood  V.  McCrory,  33  111.  459.  8.  Sufficient  Compliance  with  Order. — 
Maine  —  Failure  to  Becord  Date  of  Last  Where  an  order  of  publication  directed 
Publication. —  Under  Me.  Rev.  Stat.,  c.  the  summons  to  be  published  in  the 
90.  §  5,  a  certificate  of  publication  which  Daily  Transcript,  it  was  held  that 
fails  to  show  that  the  date  of  the  news-  an  affidavit  of  publication  in  the 
paper,  in  which  the  notice  was  last  Buffalo  Daily  Transcript  showed  a 
published,  was  recorded,  is  fatally  de-  sufficient  compliance  with  the  order,  it 
f^ctive.     HoUis  v,  Hollis,  84  Me.  96.  appearing    that   no  other  paper  of  a 

114  Volume  XVU. 


PMof  Of  PuUiMtioB.  PUB  Lie  A  TION.  AaMndnunt  of  Proof. 

Under  a  statute  directing  publication  in  a  paper  *'  printed  "  in 
the  county,  it  is  usually  sufficient  if  the  affidavit  states  that  the 
paper  was  "  published  *'  in  the  county;  ^  but  in  Maine  the  hold- 
ing is  otherwise.* 

4.  Appearing  of  Beoord.  —  It  is  generally  held  that,  service  by 
publication  being  of  statutory  origin,  proof  of  a  regular  compli- 
ance with  the  statute  should  appear  of  record.* 

5.  Amendment  of  Proo£  —  Where  there  is  a  defect  in  the  proof 
of  publication,  but  it  can  be  shown  that  all  the  requirements  of 
the  law  as  to  service  by  that  method  have  been  fulfilled,  the 
proof  may  be  amended  so  as  to  conform  to  the  truth.* 

similar  name  was  pablished  in  the  city  served.     It  was  held  that,  as  jurisdic- 

ai    that  time.     Waters    v.   Waters,    7  tion  depended  upon  the  fact  of  service, 

Misc.  Rep.  (N.  V.  Super.  Ct.)  519.  and   not  upon   proof,  the  showing  of 

Where  the  order  required  the  notice  service  was  sufficient.  White  v.  H in- 
to be  pablished  in  the  Daily  Leader,  a  ton,  3  Wyoming  753. 
newspaper  pablished  in  the  city  of  E.,  8.  TbUl  Defect.  —  Under  a  statute  re- 
conn  ty  of  E.,  and  the  affidavit  alleged  quiring  the  notice  to  be  given  in  a 
publication  in  the  E.  Daily  Leader,  a  newspaper'*  printed  *'  in  the  county,  a 
daily  newspaper  printed  and  published  certificate  of  publication  which  recites 
at  the  city  of  E.,  in  said  county  of  E.,  that  such  newspaper  was"  published  " 
it  was  held  that  the  affidavit  sufficiently  in  the  county  is  fatally  defective, 
showed  compliance  with  the  direction  Mollis:/.  Hollis,  84  Me.  96;  Bragdon  r. 
of  the  order.  Frislc  v.  Reigelman,  75  Hatch,  77  Me.  433. 
Wis.  499.  InfluiAeient  CertiAoato.  —  Under  a  stat- 

1.  ^Printed"  Used  in  Seme  of  "Pub-  ute  providing  that  the  certificate  of  the 

liihed."  —  The  word  **  printed**  in  the  register  of  deeds  shall  he  prima  facie 

statute,  requiring  the  notice  to  be  in  evidence  of  the  publication  of  a  notice 

some  newspaper  printed  in  the  county,  "  in  a  public  newspaper  printed  in  the 

is  used  in  the  sense  of  **  published,"  county  where  the    premises  are  situ- 

and  an  affidavit  that  the  newspaper  was  ated,**  a  certificate  of  the  register  that 

published  in  the  county   is  therefore  a  notice  *'  was  copied  from  the  Bangor 

sufficient.     Nebraska  Land,  etc.,  Co.  v.  Journal,  vol.  i,**  etc.,  is  insufficient  for 

McKinley-Lanning    L.   &  T.   Co.,   52  not  informing  the  court  judicially  that 

Neb.  410.  the  Bangor  Journal  "  was  a  newspaper 

Paper  *' Published  and  Girealating "  in  printed  in  the  county,'*  etc.    Blake  v. 

County.  —  Under  a  statute  requiring  a  Dennett,  49  Me.  102. 

notice  to  be  published  in  a  newspaper  8.  See    supra^   II.    2.    Appearing    of 

*•  printed  **  in  the  county,  it  was  held  Record, 

that  an   affidavit  that  the  notice  was  4.  Alabama,  —  CuUum    v.    Batre,    2 

published  in  a  paper  **  published  and  Ala.  415. 

circulating  in   the  county/'  taken  in  California,  —  Matter  of  Newman,  75 

connection  with  a  court  order  naming  Cal.  213. 

the  paper,  and  describing  it  as  printed  Indiana,  —  Barkley     v,     Tapp,     87 

in  the  county,  was  sufficient.     Dexter  Ind.  25. 

V,  Cranston,  41  Mich.  448.  Kansas,  —  Pierce  v.  Butters,  21  Kan. 

Ptper    "in   General    Cireulation "    in  124;    Hammerslough    v.    Hackett,   30 

County.  —  Under    a    statute    requiring  Kan.    57;      Hackett    v.    Lathrop,    36 

publication  to  be  made  in  a  newspaper  Kan.  661;    Foreman  v.  Carter,  9  Kan. 

printed  in  the  county,  or,  if  none  were  674. 

printed  there,  in  a  newspaper  printed  Kentucky,  —  Jeffrey  v,  Callis,  4  Dana 

in  the  territory  and  of  general  circula-  (Ky.)  466. 

tion  in  the  county,  the  proof  of  publi-  Minnesota,  —  Burr  v,   Seymour,    43 

cation  on  file  showed  publication  in  a  Minn.  401. 

newspaper  of  general  circulation  in  the  Nebraska,  —  Britton    v,    Larron,    23 

county,  but  did  not  show  where  it  was  Neb.  806. 

printed.    There  was  a  finding  of  the  North  Carolina,  —  Weaver  v.  Roberts, 

court  that  the  defendants  were  duly  84  N.  Car.  493. 
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After  Jadgment.  —  Such  amendment  may  be  allowed  after  the 
rendition  of  judgment,^  or  after  the  expiration  of  the   term;* 

but,  after  the  action  has  been  disposed  of  and  the  term  has 
ended,  special  notice  is  necessary  on  a  motion  to  amend  the  proof 
of  publication.* 

AppeUata  Coiirt.  —  Where  the  proof  of  publication  is  defective  it 
may  be  amended  in  the  appellate  court.* 

Xm  JVBGMEVT  —  1.  In    Personam,  —  Where    a     nonresident 

Wisconsin,  —  Frisk  v.  Reigelman,  75  tion  had  been  made.     It  was  held  that 

Wis.  499;  Suelerlee  r.  Sir,  25  Wis.  357.  it  was  allowable,  even  after  a  writ  of 

United  States,  —  Bigelow  v.  Chatter-  error  sued  out,  to  prove  that  fact,  and 

ton,  51  Fed.  Rep.  614.  have   it   recited   on   the   record  in  the 

In  Frisk  v.  Reigelman,  75  Wis.  499,  court  below,  nunc  pro  tunc,  so  as  to  pre- 

a  motion  on  appeal  for  leave  to  file  a  vent  a  reversal  of  the  decree.     Cullum 

corrected  affidavit  of  publication  was  v.  Batre,  2  Ala.  415. 

granted  with  directions  to  file  such  affi-  Filing  Proper  AffldaTit  Knne  pro  TuM, 

davit  in  the  trial  court  to  be  transmit-  — Where,  after  publication  of  service, 

ted  to  the  appellate  court.  judgment  for  want  of  an  answer  has 

To  8how  Date  of  Publloation.  —  The  been  properly  rendered,  and  the  only 

court  has  power  to   allow  an  amend-  defect  in  the  publication  is  the  insum- 

ment  of  a  printer's  affidavit  so  as  to  ciency  in  the  affidavit  of  publication, 

show  the  date  upon  which  the  publica-  and  no  facts  appear  to  show   that   it 

tion  of  a  summons  began.     Weaver  z/.  would  be  unjust  to  the  defendant,  or 

Roberts,  84  N.  Car.  493.  would  affect  intervening  rights  of  third 

BabstitntLig  "  Printer  "  f6r  "  Editor.'* —  persons,   the  court  ought   to   allow   a 

Where  a  decree  was  rendered  upon  a  proper  affidavit  of  publication  to  be  filed 

certificate  of  publication  made  by  the  nunc  pro  tunc.     Burr  v,  Seymour,   43 

**  editor,**  instead  of  by  the  **  printer  *'  Minn.  401;   Britton  v.  Larson,  23  Neb. 

as  required  by  law,  it  was   held  that  806;    Howard  v.  McChesney,  103  Cal. 

upon   motion   he  could   be   permitted  536. 

three  years  afterward  to  amend  such  Evidenoe  for  Jnry.  —  In  ejectment  by 

certificate   by   inserting  "printer**  in  a  purchaser  on  foreclosure  the  original 

the    place    of    "editor.'*      Jeffrey    v.  affidavit  of  publication  showed  that  the 

Callis,  4  Dana  (Ky.)  466.  notice  of  sale  was  insufficient,  but  ao- 

Preenmption  as  to  Propriety  of  Amend-  other  affidavit  was  produced,  correcting 

ment.  —  Where    it    appears    from    the  the  first,  and  the   publisher  gave  evi- 

record  that  a  motion  to  amend  the  cer-  dence  tending  to  show  that  the  sale  wat 

tificate  of  publication  was  granted  after  regularly  advertised,  and  that  the  orig.. 

the  court  had  heard  evidence  thereon,  inal   affidavit    was   incorrect.     It   was 

but  the  evidence  is  not  preserved  in  the  held  thatthe  testimony  was  admissible, 

record,  it  will  be   presumed  that   the  but  that  it  was  for  the  jury  to  pass  on, 

court's  action  in  granting  the  amend-  and  could  nor  be  treated  as  conclusive 

ment  was  sufficiently  justifi«!d  by  the  by   the  court.      Wyman   v.    Baer,    46 

evidence.     Walker  v.  Aurora,  140  III.  Mich.  418. 

402.  2.  Bigelow    V.   Chatlerton,    51    Fed. 

Parol  Evidenoe  Not  Admissible  in  An-  Rep.  614;  Hammerslough  v,  Hackett, 

other  Conrt.  —  Where  the  proof  of  publi-  30  Kan.  57. 

cation  in  the  record  is  defective  another  8.  Hammerslough    v,     Hackett,    30 

court  cannot  accept  parol  evidence  to  Kan.  57. 

rectify  the  defects.     Cissell  v.  Pulaski  4.  Pierce  v.    Butters,   21    Kan.    124; 

County,  3  McCrary  (U.  S.)  446.  Sueterlee  v.  Sir,  25  Wis.  357. 

1.  Matter  of  Newman,  75  Cal.  213;  Leaye  to  File  a  Supplemental  Abstract 

Hackett  v.  Lathrop,  36  Kan.  661.  for  the  sole  purpose  of  presenting  a 

After  Writ  of  Error  Sned  Out.  —  An  corrected  printer's  affidavit  of  publica- 

order  of  publication  was   duly   made  tion,  not  before  the  trial  court,  but  filed 

and  published   in  order  to  bring  In  a  therein,  »Mnr/r^ /m/xt,  long  after  an  ap- 

nonresident  defendant,    and  a  decree  peal   had    been  perfected,  will  not  be 

pro  confesso  rendered  against  him;  but  allowed.       Iowa   State   Sav.    Bank  v. 

the  record  did  not  show  that  publica-  Jacobson,  8  S.  Dak.  292. 
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defendant  is  summoned  by  publication  only  and  makes  no 
appearance,  the  court  acquires  no  jurisdiction  to  render  a  personal 
judgment  or  decree  against  him.^     The  common-law  rule  requir- 

1.  Arkansas.  —  Williams  v.  Ewing,  31  North    Carolina.  —  Long    v.     Home 

Ark.  219;  Silver  v.  Luck,  42  Ark.  268;  Ins.  Co.,  114  N.  Car.  465;  Bernhardt  v. 

Ford  V,  Adams,  54  Ark.  137.  Brown,  118  N.  Car.  700. 

California.  —  Kane  v.  Cook.  8  Cal.  Ohio.  —  Wood  v.  Stanberry.  2i  Ohio 

449:  Belcher  r.  Chambers,  53  Cal.  635;  St.   142;  Williams  v.  Welton,  28  Ohio 

Anderson  v.  Goff,  72  Cal.  65;  Blumberg  St.  451. 

V.  Birch,  99  Cal.  416;  Brown  z/.  Camp-  Oregon.  —  Willametle     Real     Estate 

bell,  loo  Cal.  635.     And  see  Mudge  t/.  Co.  v.  Hendrix,  28  Oregon  485. 

Steinhart,  78  Cal.  34.  Texas.  —  Taliaferro    v.     Butler,     77 

CohraJo^  —  Davis    v,    John     Mouat  Tex.  578;  Hardy  r.  Beaty,  84  Tex.  562; 

Lumber  Co.,  2  Colo.  App.  381.  Ward  v.  Green,  (Tex.  Civ.  App.  1894) 

LHstrict    of    Columbia. — Staffan    7/.  28   S,    W.    Rep.   574;    Pool  v.  Lamon, 

Zeust,  10  App.  Cas.  (D.  C.)  260;  Fraser  (Tex,   Civ.  App.   1894)  28  S.   W.  Rep, 

V.  Prather,  i  MacArthur  (D.  C.)  206.  363;  Spence  v.  Morris,  (Tex.  Civ,  App. 

Indiana.  —  Sowders  v,  Edmunds,  76  1894)  28    S.  W.  Rep.  405;    Freeman  v, 

Ind.  123;  Beard  v.  Beard,  21  Ind.  321;  Preston,  (Tex.  Civ.  App.  1895)  29  S.  W. 

Quad  V,  Abbott,  102  Ind.  233;  Beckett  Rep.  495;   Tempel  v.  Dodge,  ii  Tex. 

V,  State,  4  Ind.  App.  136.  Civ.    App.   42;    Southern   Bldg.,   etc., 

Iowa.  —  Wilkie    v.    Jones,    i    Morr.  Assoc.   «/.    Brackett,   (Tex.   Civ.   App. 

(Iowa)    97;     Doolittle     v,     Shelton,    i  1897)  39  S.  W.    Rep.  619;    Gunter  v. 

Greene  (Iowa)  272;  Melhop  v.  Doane,  Armstrong,  2  Tex.  Civ.  App.  599. 

31  Iowa  397;  Banta  v.  Wood,  32  Iowa  Vermont,  —Skinner  v,  McDaniel,   4 

469;  Lutz  V.  Kelly,  47  Iowa  307;  May-  Vt.  418. 

field  V.  Bennett,  48  Iowa  194;  Smith  v.  West    Virginia.  —  Fowler  v.   Lewis, 

Griffin,  59  Iowa  409;  Cassidy  v.  Wood-  36  W.  Va.  112;  Gilchrist  v.  West  Vir- 

ward,  77  Iowa  357;  Kelly  v,  Norwich  ginia  Oil,  etc.,  Co.,  21  W.  Va.  115. 

F.    Ins.    Co.,   82   Iowa    137.     And  see  United  Stales.  —  Pennoyer  z/.  Neff,  95 

Griffiih  V.  Milwaukee   Harvester  Co.,  U.  S.  714;  Pana  v.  Bowler,  107  U.  S. 

92    Iowa  634;    Weil  v.  Lowenthal,   10  529;  Freeman  «/.  Alderson,   119  U.  S. 

Iowa  575.  185;  Cooper  v,  Reynolds,  10  Wall.  (U. 

Kentucky.  —  Maltingly   v.   Corbit,  7  S.)  308;  Adams  v.   Hecksher,  83  Fed. 

B.  Mon.  (Ky.)  376;  Manifee  v.  Hyne-  Rep.  281. 

man.  3  T.  B.  Mon.  (Ky.)  406;  Griswold  See  also  the  article  Defaults,  vol.  6, 

V.   Popham,   I   Duv.  (Ky.)   170;    Jack-  p.  34;  and  for  a  full  discussion  of  the 

son  V.  Speed,  2  Duv.  (Ky.)  426;  Berry  subject  from  a  substantive  standpoint, 

V.  Berry.  6  Bush  (Ky  )  595.  see   Am.   and    Eng.    Encyc.   of    Law, 

Massachusetts.  —  Eliot  v.  McCormick,  tit.  Service  of  Process. 

144  Mass.  10.  A  Personal  Judgment  for  Costs  cannot 

Minnesota.  —  Lydiard    v.   Chute,   45  be  rendered  against  a  nonresident  de- 
Minn.  277.  fendant    summoned     by     publication 

Mississippi.  —  Ridley   v.    Ridley,    24  only.     Pool  v.  Lamon,  (Tex.  Civ.  App. 

Miss.  648.  1894)  28   S.   W.    Rep.  363;    Spence  v. 

Missouri.  —  Ellison  v,  Martin,  53  Mo.  Morris.  (Tex.  Civ.  App.  1894)  28  S.  W. 

575;  Wilson  V.  St.  Louis,  etc.,  R.  Co.,  Rep.  405;  Freeman   v.  Preston,  (Tex. 

108  Mo.  588:  Andersonw.  Anderson,  55  Civ.  App.  1895)  29   S.    W.    Rep.   495; 

Mo.  App.  268;  Bombeck  p.  Devorss,  19  Taliaferro    v.    Butler,    77    Tex.    578; 

Mo.  App.  38.  Hardy  v.  Bealy,  84  Tex.  562;  Gunter 

Nebraska.  —  Welch  ».  Ayres,  43  Neb.  7'.  Armstrong,  2  Tex.   Civ.   App.  599; 

326;  Dillon  V.  Starin,  44  Neb.  881.  Long  v.   Home   Ins.   Co.,  114  N.  Car. 

New  Jersey.  —  Hoyt  v.  Thorn,  7  N.  465;  Freeman  v.  Alderson,   119  U.  S. 

J.  Eq.  9.  185. 

New  York.'—UcYiinneyv.  Collins,  Decision  of  Federal  Bupreme  Oonrt  Bind- 

88  N.  Y.  216;  Chesley  V.  Morton   9  N.  ing  on  State  Courts. —  In   Osborne   v. 

Y.  App.  Div.  461;  Shepard  v.  Wright,  Barnett,  i  Tex.  App.  Civ.  Cas.,  §  129, 

59  How.  Pr.  (N.  Y.  Supreme  Ct.)  512;  it  was  held  that,  as  the  question  of  the 

Phelps  V.  Baker,  41   How.  Pr.  (N.  Y.  validity    of    a  judgment  in  personam 

Supreme  Ct.  237:  Fiske  v.  Anderson,  against  a    resident  of    another    state 

12  Abb.  Pr,  (N.  Y.  Supreme  Ct.)  8.  upon  service  by  publication  involved 
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ing  personal  service  upon  a  party  before  he  can  be  subjected  to  a 
personal  judgment  is  not  abrogated  by  a  statute  authorizing  pub* 
lication ;  and  where  there  is  no  personal  service,  and  no  appear- 
ance in  the  action,  the  only  judgment  that  can  be  rendered  is  one 
affecting  property  of  the  defendant  under  the  control  of  the 
court.*     A  personal  judgment  rendered  upon  such  service  is  void 

the  constitution  of  the  United  States,  a    nonresident  for    the    recovery    of 

the  decision  of  the  United  States  Su-  money,   when  there  has  been  no  per- 

preme  Court  in  the  case  of  Pennoyer  v,  sonal  service  of  process  on  the  defend- 

Neff,  95  U.  S.  714,  must  be  followed  by  ant  within  the  state  in  which  the  action 

the  court  in  preference  to  the  prior  de-  is  pending,  and  no  appearance  therein 

cislon  of    the    state  court  in   conflict  by  the  defendant,  no  judgment  can  be 

therewith.  given  other  than  one  in  the  nature  of, 

WUl  Not  Support  Plea  of  Former  Saooy-  or  having  the  effect  of,  a  judgment  in 

tarj,  —  Where  a  defendant,  not  within  r^m  against  such  property  of  the  non- 

the  state,  is  summoned  only  by  publi-  resident  as  may  have  been  specifically 

cation,  the  judgment  has  no  effect  in  attached  in  such  action.", 

personam^  and  therefore  is   unavailing  In  Pennoyer  v.  Neff,  95  U.  S.  714,  the 

when  offered  in  support  of  a  plea  of  leading  case  on  this  subject,  it  is  held 

former  recovery  in  an  action  upon  an  that  service  by  publication  in  actions 

original   demand.      Kane   v.   Cook,   8  against  nonresidents   is  effectual  only 

Cal.  449.  where,    in    connection     with     process 

Suit  for  Bpeoiilo  Perfomuuioe.  —  In  an  against  the  person  for  commencing  the 
action  against  a  corporation  for  the  action,  the  property  in  the  state  is 
specific  performance  of  a  contract  to  brought  under  the  control  of  the  court 
convey  land  the  court  cannot  render  and  subjected  to  its  disposition  by  pro- 
judgment  for  damages  for  breach  of  cess  adapted  to  that  purpose,  or  where 
the  contract  where  the  service  is  merely  the  judgment  is  sought  as  a  means  of 
by  publication.  Tempel  f.  Dodge,  11  reaching  such  property,  or  affecting^ 
lex.  Civ.  App.  42.  some  interest  therein;  in  other  words, 

A    Nonresident    Holder    of    Monieipal  where  the  action  is  in  the  nature  of  a 

Bonds  is  not  bound  by  a  personal  decree  proceeding  in  rem.    Where  the  proceed- 

declaring  such  bonds  to  be  void,  ren-  ing  is  merely  in  personam  service  by 

dered  in  a  proceeding  in  which  the  only  publication    against  a    nonresident  is 

notice  to  him  was  a  notice  published  to  ineffectual  for  any  purpose, 

the  "  unknown  holders  and  owners  of  Enle  Not  Binding  in  Regard  to  Beeident 

bonds  issued  by  the  town  of  P.''     Pana  Befendants.  —  In    Northcraft  v.  Oliver, 

V,  Bowler,  107  U.  S.  529.  74  Tex.  162,  it  was  held  that  the  rule 

Ko  Belief  Granted  UnleM  Bemanded  in  that  service  by  publication  does  not 
Petition.  —  Where  service  of  notice  is  confer  jurisdiction  would  not  be  ex- 
made  by  publication,  and  no  appear-  tended  beyond  the  doctrine  announced 
ance  is  made  by  the  defendant,  juris-  in  Pennoyer  v,  Neff,  95  U.  S.  714,  and 
diction  will  be  acquired  for  no  other  that  such  service  upon  citizens  of 
purpose  than  granting  the  relief  de-  Texas,  made  in  pursuance  of  the  Texas 
manded  in  the  petition,  and  of  which  statute,  was  binding.  To  the  same 
notice  was  given.  Vorce  v.  Page,  28  effect  see  Martin  v.  Burns,  80  Tex.  676. 
Neb.  294.  Judgment  for  Alimony.  —  In  Beard  v. 

Where  a  decree  is  rendered  by  de-  Beard,  21  Ind.  321,  it  was  held  that  a 
fault  upon  service  by  publication,  the  state  legislature  might  properly  author- 
allegations  of  the  bill  must  be  fully  ize  a  personal  judgment  for  alimony 
sufficient  to  warrant  the  relief  prayed  against  a  resident  defendant  summoned 
for,  and  granted  by  the  decree.  Clarke  by  publication. 
2/.  Strong,  13  Ark.  491.  Jndgment   Acts  Only  on   Property. — 

1.  McKinney  v.  Collins,  88  N.  Y.  There  are  three  modes  for  the  **  due 
216;  Farmers',  etc..  Bank  v.  Carter,  88  service  of  process:"  (i)  By  actual 
Tenn.  279;  Beyer  v.  Continental  Trust  service  (or  in  lieu  thereof,  acceptance 
Co.,  63  Mo.  App.  521;  Lydiard  v.  or  waiver  by  appearance).  (2)  By  pub- 
Chute,  45  Minn.  277.  lication,  in  cases  where  it  is  authorized 

In  Brown  v,  Campbell,  100  Cal.  635,  by  law,  in  proceedings  in  rem^  in  which 

the  court  said:  '*  In  an  action  against  cases  the  court  already  has  jurisdictioa 
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and  open  to  collateral  attack,^  and  no  title  to  property  passes  by 
a  sale  thereunder.* 

S.  In  Rem.  —Where  property  belonging  to  a  nonresident 
defendant  has  been  brought  within  the  control  of  the  court  by 
seizure  or  by  some  equivalent  act,  service  by  publication  is  suffi- 
cient to  inform  him  of  the  object  of  the  proceedings,  and  a  judg- 
ment in  rem  rendered  thereon  is  binding  and  conclusive  as  to 
such  property.*  If  the  judgment  erroneously  purports  to  deter- 
mine a  personal  liability,  but  is  in  fact  only  a  judgment  in  rem^ 
it  will  not  be  invalid  on  that  account.* 

of  the  res^  as  to  enforce  some  lien  on  or  the   levy  of  an   execution  thereunder 

a  partition  of  property  in  its  control,  upon  the  goods  and  chattels  of  the  de- 

(3)  By  publication  of  the  summons,  in  fendant  was  wholly  invalid  as  against 

cases  authorized  by  law,  in  proceedings  a  lien  under  a  subsequent  levy  of  an 

quasi  in  rem^  in  which  cases  the  court  attachment  in  favor  of  other  creditors, 

acquires  jurisdiction  by  attaching  prop-  Wood  :*.  Sianberry,  21  Ohio  St.  143. 

erty    of    a     nonresident,     absconding  8.  Kane    v.    Cook,    8  Cal.   449;    La 

debtor,  etc.     A  judgment  obtained  un-  Fetra  1:  Gleascn,  loi  Cal.  246;  Eraser 

der   process  served   by   the   two   last-  v,   Prather,  i   Mac  Arthur  (D.  C.)  206; 

aamed     methods     has     no    personal  Quarl  v,  Abbett,  102  Ind.  233;  Mclhop 

efficiency  but  acts  only  on  the  property,  v.  Doane,  31  Iowa  397;  Jones  v.  Dris- 

Bcrnhardt  v.  Brown,  118  N.  Car.  700.  kill,   94   Mo.   190;    National    Bank    v. 

Property  in  Another  State.  —  A  decree  Lake  Shore,  etc.,  R.  Co.,  21  Ohio  St. 

rendered  in  a  proceeding  in  Alabama  221;    Harris  v.  Daugherty,  74  Tex.  i; 

up3n     publication    against   parties   in  Hardy  v,  Beaty,  84  Tex.  562;    Likens 

Arkansas  for  the  confirmation  of  a  sale  v,  McCormick,  39  Wis.  313;  Pennoyer 

of  land  situated  in  Arkansas,  was  held  v,   Ncff,  95    U.   S.   714.     See  also  the 

not  to  be  binding  as  a  proceeding  in  article  Defaults,  vol.  6,  p.  35. 

rem,     Bozeman  v.  Browning,  31  Ark.  And   for  a  general   discussion,   see 

364.  Am.  and  Eng.  Encyc.  of  Law,  tit.  Ser- 

1.  Fowler  v,   Lewis,  36   W.  Va.    112.  vice  of  Process, 

See  infra ^  3.  a.  Collateral  Attack,  In  an  Action  Soonding  in  Tort,  the  writ 

Veed  Vot  Bring  Writ  of  Seview.  —  A  of  attachment  will  not  confer  jurisdic- 

personal  judgment  rendered  against  a  tion   in   rem   over  the   property  of    a 

nonresident  summoned  by  publication  nonresident  defendant  summoned  by 

only  and   having   no  property  in  the  publication  only.     Mudge  v,  Steinhart, 

state  is  void,  and  such  defendant  need  78  Cal.  34. 

not  bring  a  writ  of  review  in  order  to  Binds  Kothing  but  Property  Attached, 

avoid  it.     Skinner  r.  McDaniel,  4  Vt,  —  Where  a  nonresident,  summoned  by 

418.  publication,  makes  no  appearance,  the 

Who  CSan  Olijeet.  —  Where  a  personal  court  cannot  proceed  without  obtaining 

judgment     by    default    is     rendered  control  of  his  property,  and  the  judg- 

against   a   nonresident  summoned  by  ment  binds  nothing  but  the  property 

publication  only,  the  error  is  not  avail-  attached.       Cooper    v,    Reynolds,    10 

able  on  behalf  of  a   codefendant  who  Wall.  (U.  S.)  308. 

appeared  in  the  action.     Cool  z/.  Peters  4.  Griffith    v,   Milwaukee    Harvester 

Box,  etc.,  Co.,  87  Ind.  531;  Pattison  i/.  Co.,  92  Iowa  634. 

Smith,  93  Ind.  447.  Attachment  Lien  Kot  Loet  by  Oeneral 

8.  Pennoyer   v,   Neff,  95   U.  S.  714;  Judgment.  —  Where  jurisdiction  is  ob- 

Sowders    v.    Edmunds,    76    Ind.    123;  tained,  in  an  action  against  a  nonresi- 

Cassidy  v.  Woodward,  77  Iowa  357.  dent,  by   attaching  his   property  and 

Foreoloenre  of  Mortgage.  —  Where,  in  publishing  the  summons,  the  attach- 

an    action   to    foreclose  a    mortgage,  ment  lien  is  not  waived  or  lost  by  en- 

a    personal    judgment    was    rendered  tering  a  general  money  judgment  and 

against  a  nonresident  defendant  sum-  issuing  a  general  execution,  where  the 

moned  by  publication  only,  it  was  held  attached  property  is  sold  on  the  execu* 

that    such    judgment   was   absolutely  tion.     Hencke   v.  Twomey,    58   Minn, 

void  for  want  of  jurisdiction,  and  that  550. 
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S.  Attaoking  Judgment  —  a.  Collateral  Attack  —  immu  vot 

Jurifdietional.  —  Mere  defects  or  irregularities  in  the  service  of  pro- 
cess by  publication,  not  going  to  the  jurisdiction  of  the  court, 

must  be  taken  advantage  of  in  a  direct  proceeding  and  cannot 
be  set  up  collaterally.^  In  other  words,  where  there  is  some 
notice,  although  defective,  the  judgment  is  voidable  only  and  not 

Although  a  personal  judgment  can-  neither  the  sufficiency  of  the  notice  or 

not  be  rendered  against  a  nonresident  affidavit  can  be  questioned  or  reviewed 

defendant  Bummoned  by  publicatloit,  collaterally.** 

yet  where  such  nonresident  hai  prop-  Dafwtivt  Afftdayit  for  Pablicatioa. — 

erty  within  the  state,  which  is  attached  Where  the  court  finds  that  a  nonresi- 

at  the  time  the  action  is  commenced,  a  dent  defendant  was  duly  notified  bv 

Judgment  in  such  action,  although  gen-  publication,  the  fact  that  the  affidavit 

eral  in  its  terms,  has  the  effect  of  per-  for  publication  was  defective  will   not 

petuating  the  attachment  lien,  and  is  render  the  decree  liable  to  collateral 

so  far  in  the  nature  of  a  proceeding  in  attack.     The  only  remedy  is  by  appeal 

rem  as  to  uphold  a  sale  of  the  attacned  within  the  time  and  in  the  manner  pre^ 

property.     Anderson  v.  Goff,  72  Cal.  65.  scribed  by  law.      Dowell  v.  Lahr,  97 

1.  Arkansas. — Scott  z/.  Pleasants,  21  Ind.   146;    Pierce  v.  Butters,  21  Kan. 

Ark.  364;    Webster  v,  Daniel,  47  Ark.  124;    Hardy  v.    Beaty,   84    Tex.   562; 

131.  Coombs    :'.    Crabtree,    105    Mo.    292. 

Indiana.  —  Essig  v.  Lower,  120  Ind.  And   see  supra,   V.    13.    IIow   Defects 

239;  Dowell  ^.  Lanr,  97  Ind*  146.  Taken  Advantage  of, 

Iowa,  —  Gregg  v,  Thompson,  17  Iowa  Xrr0|^aliuiti6i  in  the  Proof  of  publica- 

107.  tion  will  not  render  the  judgment  liable 

Kansas.  —  Williams  v,  Moorehead,  33  to  collateral  attack.  Williams  v.  Moore- 
Kan.  609.  head,  33  Kan.  609;  Webster  v.  Daniel, 

Kentucky.  —  Jeffrey  i/.  Callis,  4  Dana  47  Ark.  131. 

(Ky.)  465;    Hardin   v.  Strader,    i    B.  judgment  Befbre  GompletiOA  of  PnbUca- 

Mon.  (Ky.)  286.  tion.  —  Where,  after  an  order  of  publi- 

Missouri,  —  Coombs  v,  Crabtree,  105  cation,  judgment  is  rendered  before  the 

Mo.  292;    Cruzen  v.  Stephens,  123  Mo.  time  required  for  a  completed  publica- 

337.  tion   has    expired,   Such    judgment   is 

New   York,  —  Denman   v.    McGuire,  erroneous,  but  not  absolutely  void,  and 

loi  N.  Y.  161;  George  I/.  Fitzpatrick,  25  is    not    subject    to    collateral    attack. 

Civ*  Pro.  Rep.  (N.  Y.  Supreme  Ct.)  383.  Essig  v.  Lower,  t2o  Ind.  239. 

C7^fV  —  Boswell  V.   Sharp,  15  Ohio  jTadgment  fbr  Xxo688ive  Soili.  —  Where, 

447.  after  publication   in  a  tax  suit,  judg- 

Texas.  —  Hardy   v%   Beatyi  84  Tex.  ment  is  rendered  for  a  sum  in  excess 

562.  of  that  recited  In  the  order,  it  is  not  for 

Virginia,  —  Wilcher  v.  Robertson,  78  that  reason  void  upon  a  collateral  at- 

Va.  602.  tack.     Schmidt  v.  Niemeyer,   iqp  Mo. 

United  States,  —  Bigelow  v.  Chatter-  207;  Allen  v.  Ray,  96  Mo.  542. 

ton,  51  Fed.  Rep.  614.  Order  Granted  ITpoa  tTng worn  Statement. 

See  supra,  11.  2.  Appearing  of  Record,  —  Under  a  statute  allowing  publication 

For  a  full  discussion  of  collateral  where  the  court  is  satisfied  that  process 
attack,  see  Am.  and  Eng.  Encyc.  of  cannot  be  served,  an  order  of  publica- 
Law,  title  fudgments  and  Decrees,  tion  granted  upon  an  unsworn  State- 
In  Miller  v.  Finn,  i  Neb.  254,  the  ment  of  an  attorney  is  not  for  that  rea- 
court  said:  **  I  think  the  rule  is  set-  son  void  in  a  collateral  proceeding.  The 
tied  that  when  the  subject  matter  of  fact  that  the  court  acted  bjr  making  the 
the  suit  or  controversy  is  within  the  order  is  sufficient  to  indicate  that  it 
Jurisdiction  of  the  court,  the  defendants  was  *'  satisfied.**  Cruzen  v.  Stephens, 
may  be  made  parties  by  publication,  if  123  Mo.  337. 

nonresidents,  and  if  notice  is  thus  Publication  Based  on  False  Grounds. — 
given,  and  the  court  pass  upon  the  Where  service  by  publication  is  based 
sufficiency  of  the  notice  and  affidavit  upon  false  grounds,  the  judgment  ren- 
which  the  statute  requires  to  be  made  dered  thereon,  valid  upon  its  face,  can- 
as  to  the  fact  of  the  nonresidence  of  not  be  attacked  collaterally,  thoug^h  it 
those  who  are  notified  by  publication,  may  be  relieved  against  in  a  direct  pro- 
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absolutely  void.^  Thus,  where  the  property  of  a  nonresident  is 
seized  under  the  proper  process  of  the  court,  such  seizure  is  the 
basis  of  the  court's  jurisdiction,  and  defects  or  irregularities  in 
the  publication  of  notice  will  not  render  the  judgment  therein 
absolutely  void,  although  they  might  be  grounds  for  reversal  in  a 
direct  attack.* 

Jnriidictioiial  D«f<Mti.  —  Where  the  service  by  publication  is  so 
defective  as  not  to  confer  jurisdiction  upon  the  court,  the  judg- 
ment rendered  therein  is  open  to  collateral  attack.* 

b.  Direct  Attack.  —  The  remedy  of  a  party  to  a  judgment 
rendered  upon  an  insufficient  notice  by  publication  is  by  a  direct 
proceeding.* 

ceeding.  Walker  v.  Day,  8  Baxt.  Rep.  (N.  Y.  Supreme  Ct.)  383;  BosweU 
(Tenn.)  77;  Larimer  v.  Knoyle,  43  v.  Sharp,  15  Ohio  447.  And  see  Den- 
Kan.  338.  man  r/.  McGuire,  loi   N.  Y.  161 ;    Peo- 

ValnKatiirn— SamedyAgaintt  Officer,  pie  v.  Harrison,  107  Cal.  541. 
—  The  fact  that  an  order  of  publication  Motion  to  Vftcate.  —  A  judgment 
was  based  upon  an  untrue  suggestion  founded  upon  an  insufficient  service  by 
or  return,  will  not  render  it  liable  to  publication,  may  be  set  aside  on  a  mo- 
collateral  attack  as  against  an  innocent  tion  to  vacate,  and  no  action  need  be 
purchaser  thereunder.  The  remedy  in  brought  for  that  purpose.  Beach  v, 
sach  case  lies  against  the  officer  who  Beach.  6  Dakota  371. 
made  the  false  return.  Schmidt  r.  Petition  in  Katnro  of  Error  Coram  Kobis. 
Niemeyer.  100  Mo.  207.  — In    a    proceeding    to    collect    back 

1.  Quarl  V,  Abbett,  102  Ind.  233.  taxes,   an    order    of    publication   was 

8.  Cooper  v.  Reynolds,  10  Wail.  (U.  granted    upon   a   false   return  of  the 

S.)  30$.  sheriff  that  the  defendant  could  not  be 

"Wherey  in  an  Attachment  Snit,  the  re-  found,  when  in  fact  he  was  at  all  times 

quired   affidavit  and   bond  have  been  a  resident  of  the   bailiwick.     It   was 

filed,    and    an    attachment    regularly  held  that  the  judgment,  being  rendered 

issued,  and  land  seized  and  levied  on  upon  an  error  of  fact,  might  be  vacated 

by  virtue  of  the  attachment,  the  court  on  motion,  or  petition  in  the  nature  of 

thereby    acquires    jurisdiction  of  the  a   writ  of  error  coram  nobis,   of  the 

case  as  to  tne  property  attached,  and  party  against  whom  it  was  rendered, 

a    judgment   rendered   in   such  cause  State  v.  Heinrich,  14  Mo.  App.  146. 

against  the  property  attached  will  not  Equitable  Selief.  —  Where  a  plaintiff 

be  void,  although  no  sufficient  publica-  knew  that  the  allegations  of  his  com- 

tion  has  been  made.     Johnson  v.  Gage,  plaint  were  false,  and  made  a  false  affi- 

57  Mo.  160;    Kane  v.  McCown,  55  Mo.  davit  that  he  had  a  cause  of  action  in 

181;  Simmons  v.  Missouri  Pac.  R.  Co.,  order  to  secure  service  by  publication, 

19  Mo.  App.  542.  it  was  held  that  equity  would  set  aside 

3.  People  r.  Pearson,  76  Cal.  400;  a  judgment  by  default,  although  more 
People  V,  Mullan,  65  Cal.  396;  Hyde  v.  than  one  year  had  elapsed  from  the 
Redding,  74  Cal.  493;  Schissel  v.  Dick-  rendition  of  such  judgment,  it  appear- 
son,  129  Ind.  139;  Little  v,  Currie.  5  ing  that  the  defendant  in  that  action 
Nev.  90.  See  supra^  II.  2.  Appearing  had  no  knowledge  of  the  pendency  of 
of  Record.  the  action  or  of  the  rendition  of  the 

Laisk  of  Jorisdiction  —  Proceedings  Tin-  judgment   until   more  than  one  year 

autkoriied.  —  Where  the  court  has  no  after  its  date.     Dunlap   v.  Steere,  92 

jurisdiction  over  the  person  of  a  de-  Cal.  344.     See  also  Walker  v.  Day,  8 

feadant   by   reason  of  defective  con-  Baxt.  ffenn.)  77. 

structive  service  by  publication   upon  Must  Be  Showing  of  Fraud.  —  Where, 

her,  any  action  of  the  court  against  the  in  a  suit  for  back  taxes,  judgment  by 

defendant  based  upon  such  service  is  default  is  rendered  on  publication,  the 

without  authority  of  law.     Shrader  v,  defendant   is  not  entitled  to  equitable 

Shrader,  36  Fla.  502.  relief  against    such   judgment   unless 

4.  Carrico  v,  Tarwater,  103  Ind.  86;  there  is  a  showing  of  fraud.  The  fact 
George  v.   Fitipatrick,   25    Civ.    Pro.  that  the  defendant  was  a  nonresident, 
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c.  Who  May  Raise  Objection.  —  An  objection  for  want  of 
due  publication  against  an  absent  defendant  may  be  taken  by 
other  defendants  who  may  be  affected  by  the  decree  against  him ; 
and  if  made  in  the  appellate  court,  will  prove  fatal,  although  the 
absent  defendant  be  not  a  party  to  the  appeal.* 

4.  Opening  Defaults.  —  The  statutes  allowing  service  by  publica- 
tion usually  provide  that  a  judgment  rendered  upon  such  service, 
the  defendant  having  made  no  appearance  in  the  action,  may  be 
opened  upon  proper  application  within  a  specified  period.*     It 

and  had  not  actual  notice,  is  not  suffi-  neglect,  it  was  held  that  a  defendant 

cient.     Stevenson  v,  Howard,   14  Mo.  against    whom   judgment   by    default 

App.  250.  had  been  entered  upon  service  by  pub- 

As  to  Equitable  Relief  Against  J udg-  lication,    might  apply   to  be  relieved 

ments^  see  the  article  Judgments,  vol.  from  it,  and  for  leave  to  answer,  wiihin 

II,  p.  1 168.  one  year  after  notice  of  the  entry  of 

Exoatiive   Judgment.  —  Where,   upon  judgment.     Lord  r.  Hawkins,  39  Minn, 

service  by  publication,  a  judgment  is  73;    Waite  v.   Coarcy,  45   Minn.    159; 

rendered  in  excess  of  the  sum  asked  Boeing  v,  McKinley,  44  Minn.  392. 

for  in  the  petition,  it  is  erroneous  on  Colorado.  —  A  Decree  Pro  Confesio  ren- 

the   face  of  the    record,  and   upon  a  dered  upon  publication  is  provisional 

proper   motion   made   in   the  original  only,  and  may  be  modified  or  vacated 

case    must    be    set    aside.      State    v.  upon  petition  of  the  defendant  and  a 

Davidson,  87  Mo.  683.     See  also  Allen  hearing  on  the  merits  within  the  time 

V.  Ray,  q6  Mo.  542.  allowed   by   the   statute.      Clayton   r. 

1.  McCoy  V.  McCoy,  9  W.  Va.  443.  Clayton,  4  Colo.  410. 

Where,  in  a  Suit  to  Subject  a  WUe'i  In  Arkaniaf,  a  defendant  summoned 

Separate  Property,  the  husband  and  wife  by  publication,  who  makes  no  appear- 

are  properly  joined  as  defendants,  an  ance   to  the  suit,    may,   at  any  time 

irregularity  in   entering  a  decree  pro  within    five     years    after    the    decree 

confesso  against  the  husband  on  publi-  against  him,  appear  and  obtain  a  new 

cation  against  him  as  a  nonresident,  is  trial  and  make  defense  as  a  matter  of 

available  to  the  wife  on  error.     Keififer  right,  without  showing  the  merits  as  a 

V.  Barney,  31  Ala.  192.  condition   precedent;    but   the   former 

Defendants  Hot  Prcjndioed  by  Defeeti.  judgment    or    decree   will   remain   in 

—  Where  a  person  summoned  by  pub-  force  until  the  retrial.     Porter  v,  Han- 

lication  is  not  a  necessary  party  to  the  son,  36  Ark.  591. 

action,  other  defendants  who  will  not  Hot  Applieable  to  Void  Judgment,  — 

be  prejudiced  by  defects  in  the  service  The  Iowa  Code,  §  2877,  providinfr  that, 

by   publication,  have   no  standing   to  where   a  default  has    been    rendered 

object    on    account    of    such   defects,  against  one  served  by  publication  only, 

Brandow  v,  Vroman,  22  Misc.  Rep.  (N.  a  retrial  may  be  had  within  two  years 

Y.  Supreme  Ct.)  370.  after  the  judgment,  does  not  apply  to 

2.  For  a  general  discussion  of  relief  the  case  of  a  judgment  void  for  want 
from  defaults,  see  the  article  Defaults,  of  jurisdiction  to  render  it.  Smith  v. 
vol.  6,  p.  149.  Griffin,  59  Iowa  409. 

MiMonri.  —  Under   Rev.    Stat.    Mo.,  Where  Personal  Servioe  OntnLde  State. 

1879,  §  3684,  a  default  rendered  upon  — The    statute    allowing  an    applica- 

service   by    publication    may,    within  tion   to  be  made  within  two  years  to 

three  years  thereafter,  be  reviewed  and  set  aside  a  judgment  rendered  upon 

set    aside    for  good   cause.     Jones   v.  service  by  publication,  where  there  has 

Driskill,  94  Mo.   190.     See  also  Sloan  been  no  appearance,  does  not  apply  to 

V,  Forse,  11  Mo.  126.  a  case  in  which  actual  personal  service 

Minnesota.  —  Under     Gen.    Stat,     of  is  made  outside  of  the  state,  instead 

Minn.,  1878,  c.  66,  g  125,  empowering  of  service  by  publication.     Griffith  v. 

the  court  in  its  discretion  within  one  Milwaukee  Harvester  Co.,  92  Iowa 634. 

year  after  notice  of  judgment,  to  re-  Defendants   Laboring  under  Disability. 

lie ve  a  party  from  such  judgment  when  — Though  Rev.  Stat.  Tex.,  art.  1373, 

taken  against  him  through  his  mistake,  providing  that  when  judgment  is  ren- 

inadvertence    surprise,    or    excusable  dered  on  service  by  publication,  when 
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has  been  held  that,  to  entitle  a  party  to  have  such  a  decree  or 
judgment  opened,  it  must  appear  that  he  had  no  actual  notice  of 
the  pendency  of  the  action  in  time  to  interpose  a  defense.^ 

XIT.  Effect  of  Toluvtaxt  Appearavob.  —  Where  a  defendant 
summoned  by  publication  voluntarily  appears*  he  thereby  waives 
all  antecedent  irregularities  of  process  and  places  himself  on  the 
same  ground  as  if  he  had  been  personally  served.* 

the  defendant  neither  appears  in  per-  8.  Colorado,  —  New  York,  etc.,  Min. 

son  nor  by  attorney,  his  application  for  Co.  r.  Gill,  7  Colo.  100. 

a  new  trial  must  be  made  within  two  lilinois,  —  Humphrey  v,  Newhall,  48 

years  after  the  judgment  is  rendered.  111.  116. 

contains  no  saving  clause  in  favor  of  Indiana,  —  Free  v,  Haworth,  19  Ind. 

defendants  laboring  under  disability,  404;  Symmes  v.  Major,  ai  Ind.  443. 

yet  such  defendants  are  protected  by  Iowa,  —  Equitable    L.    Ins.    Co.    v, 

art.  3222,  Revised  Statutes,  which,   in  Gleason,  56  Iowa  47. 

effect,    provides    that    the    period    of  Kansas,  —  Cohen   v,  Trowbridge,  6 

disability  shall  not  be  deemed  a  por-  Kan.  385. 

tlon  of  the  time  limited  for  the  com-  Kentucky.  —  Sprague  v,   Sprague,  7 

mencement  of  an  action.     Brown  v,  J,  J,  Marsh.  (Ky.)  331. 

Brown,  61  Tex.  45.  Mississippi,  —  Cole    v,    Johnson,    $3 

Bivoroe  Obtained  by  VnnL  —  Under  Miss.  94. 

the  N.  y.  Code  of  Pro.,  g  135,  a  judg-  Nebraska.  —  Helmer    v,     Rehm,    14 

ment  of  divorce,  obtained  upon  publi-  Neb.  219. 

cation,  was  considered  final  and  con-  New    York,  —  Clarke   v,   Boreel,   31 

elusive  unless  reversed  on  appeal;  and  Hun  (N.  Y.)   594;    Dunn  v,  Dunn,  4 

the  defendant  summoned  by  publica-  Paige  (N.  Y.)  425. 

tion  could  not,  ordinarily,  be  permitted  North  Carolina,  —  Wheeler  v,  Cobb, 

to  open  such  judgment.     But   where  75  N.  Car.  21. 

such    a    judgment    was    obtainfd   by  South  Carolina, — Meinhard  v.  Young- 
fraud,  it  was  held  thdt  it  might  be  set  blood,  37  S.  Car.  231. 
aside.     Denton  v,  Denton,  41  How.  Pr.  Wisconsin,  —  Williams  v,  Stewart,  3 
(N.  Y.  Supreme  Ct.)  221.  Wis.  773. 

Sabftitatioii  of  PartiM.  —  Where  judg-  As  to  the  SffMt  of  Appearanoo  in  Oen- 

ment    by    default    has    been    entered  oral,  see  the  article  Appearances,  vol. 

against  unknown  heirs,  summoned  by  2,  p.  588. 

publication,  a  person  to  whom  the  said  Irrogularity  in  Proof  of  Pnblioatioii.  — 

heirs   have  transferred  and   conveyed  The  filing  of  an  answer  waives  irregu- 

their  interest  in   the    subject    matter  larity    in    the    proof    of    publication, 

after  the  entry  of  judgment,  is  a  proper  Sprague  v,   Sprague,   7  J.  J.   Marsh, 

party  to  apply  for  relief  from  the  judg-  (Ky.)  331:    Starling  v,  Hardin,  2  Bibb 

ment,  and   for  leave  to  answer;  and  (Ky.)   519;   Templeton  v.   Hunter,    10 

upon   the  application    being  granted,  Ind.  380. 

such  party  can   be  duly  substituted  as  Answer  to  Merits.  —  Where  service  is 

a  defendant  in  place  of  the  unknown  had  by  publication  and  the  defendant 

heirs.     Boeing  v,  McKinley,  44  Minn,  appears  and   files   an   answer    to    the 

392.  merits,  such  appearance  is  a  waiver  of 

When  Answer  May  Be  Filed.  —  Where  all    defects   and   irregularities   in   the 

one  who,  though  not  a  necessary  party,  service.      Scarborough   v,    Myrick,   47 

is  made  a  defendant  in  chancery,  is  in-  Neb.  794;    Stone  v.  Welling,  14  Mich, 

terested  in  the  suit,  and  will  be  bound  514;    Meinhard  v,  Youngblood,  37  S. 

by  the  decree,  and,  being   a  nonresi-  Car.  231. 

dent,  is  summoned  by  advertisement.  Appearing  to  Open  Defkolt. -— Where 

he  should  be  permitted  to  file  an  an-  an  attachment  proceeding  is  instituted 

swer  at  any  time  while  the  cause  re-  against    a     nonresident     by    filing    a 

mains  in  the   power  of  the  court;  for  proper  aflldavit   causing  an   order  of 

he  would  have  a  right  to  open  the  de-  attachment   to  be  issued   and    levied 

cree  at  any  time  within  seven  years,  upon  his  property,  and  service  is  had 

Haskins  v.  Spiller,  3  Dana  (Ky.)  573.  by  publication,  a  judgment  being  ren- 

1.  Scarborough   v,  Myrick,  47   Neb.  dered  and  the  attached  property  sold 

794«  to  a  good  faith  purchaser,  the  appear- 
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Proonring  Barenal  of  JndgBont.  —  Where  a  defendant  procures  the 
reversal  of  a  judgment  on  account  of  the  insufficiency  of  publica- 
tion against  him,  on  the  return  of  the  cause  he  shall  be  regarded 
as  a  party,  and  as  having  appeared,  and  the  cause  shall  accord- 
ingly proceed  without  further  service  of  process.* 

XT.  Effect  of  Delat  ie  Majukg  Publicatioe.  —  It  has  been 
held  that  the  voluntary  act  of  the  plaintiff  in  not  proceeding 
regularly  with  the  case  by  issuing  the  successive  connecting  pro- 
cesses will  work  a  discontinuance.*  But  where  no  time  is  fixed 
by  the  statute  within  which  the  publication  may  be  made  it  is 
erroneous  to  dismiss  the  action  on  the  ground  of  delay.* 


ance  by  the  defendant  within  five 
years,  filing  an  answer  to  the  merits, 
and  procuring  the  judgment  to  be 
opened  under  the  provisions  of  section 
82  of  the  Civril  Code,  is  a  general  ap- 
pearance and  waives  all  irregularities 
and  defects  in  the  service  by  publica- 
tion, and,  gives  the  court  jurisdiction 
over  the  whole  case,  if  it  did  not  before 
exist,  and  no  question  can  afterwards 
be  raised  as  to  the  jurisdiction  of  the 
court  over  the  person  of  the  defendant. 
Warren  v.  Dick,  17  Neb.  241. 
Filing  Exceptions  to  ConunWonen*  Be- 


ef quashing  the  service,  he  is  in  court 
for  all  purposes  as  if  personally  served. 
Kauffnian  v.  Wooters,  79  Tex.  205. 

In  Nebraska  when  a  defendant  ap- 
pears and  files  a  motion  to  dismiss  the 
suit  because  of  defects  in  the  service 
by  publication,  he  thereby  waives  aU 
irregularities  and  defects  in  such  se.rv- 
ice.     Welch  v,  Ayres,  43  Neb.  326. 

Bemuirer  to  Complaint  Filed  by  Attor- 
ney.—  An  attorney  appointed  by  the 
court  to  defend  for  a  defendant  sum- 
moned by  publication,  may  file  a  de- 
murrer  to  the  complaint   without  its 


port.  —  On  appeal  from  a  judgment  having  the  effect  of  entering  the  de- 
allotting  a  widow  dower  in  land  of  her  fendant's  appearance  in  the  case, 
husband,  purchased  by  the  defendant,  Henr/ z^.  Blackburn,  32  Ark.  445. 
a  nonresident,  an  objection  that  the  1,  Lawlins  v.  Lackey,  6  T.  B.  Moo. 
warning  order  had  not  been  entered  in  (Ky)  70;  Reaugh  v,  McConnel,  36  111. 
time  will  not  be  sustained  where  the  373. 


defendant,  before  confirmation  of  the 
report  of  the  commissioners,  filed  ex- 
ceptions thereto  on  the  ground  that  the 
amount  allotted  was  too  large,  upon 
which  exceptions  evidence  was  heard. 
Trimble  v.  Hunt,  (Ky.  1894)  25  S.  W. 
Rep.  108,  15  Ky.  L.  Rep.  707. 

Appearanoe  by  Ghiardian  ad  Litem. — 
Where  a  guardian  ad  litem  was  ap- 
pointed by  the  court  and  filed  an  an- 
swer  for  a  minor  summoned  by  publi- 


2.  Penniman  v.  Daniel,  91  N.  Car. 
431.  93  N.  Car.  332. 

Ground  for  Betting  Aside  Attachment.  — 
In  Cummings  v.  Tabor,  61  Wis.  185,  it 
was  held  that  where  there  was  a  delay 
of  more  than  a  year  in  publishing  the 
summons  after  the  issuance  of  a  writ 
of  atta(;hmcnt,  it  was  a  sufficient 
ground  for  setting  aside  the  attach- 
ment. 

Belay  Caused  by  Clerk'i  Overdght. — 


cation,  it  was  held  that  the  notice  and  Where    service    is    ordered    by    publi- 

appearance  were  sufficient  to  bind  him,  cation  after  the  payment  of  expenses 

although  it  was  not  entirely  definite  as  bv  the   plaintiff,  it  is  the  duty  of  the 

to  the  place  at  which  the  appearance  clerk  to  obey  the  order  and  make  the 

was  to  be  made.     Williams  v,  Ewing,  publication.      So,   where   an  order  of 


31  Ark.  229. 

But  in  New  York  \\  has  been  held 
that  an  appearance  and  answer  by  the 
guardian  ad  litem  of  a  married  woman 
is  not  a  waiver  of  defects  in  the  service 


publication  was  made,  but  by  an  over- 
sight of  the  clerk  it  was  not  carried 
into  effect,  and  the  defendant  moved 
to  dismiss  the  action  on  the  ground 
that    there   was  a  discontinuance,   it 


of    summons    by    publication.     Bing-  was  held  that  the  judge  had  power  to 

ham  V,  Bingham,  3  How.  Pr.  N.  S.  (N.  allow  the  publication  to  be  made,  re- 

V.  Supreme  Ct.)  t66.  turnable  to  a  future  term  of  the  court. 

Appearing  to  Object   to  Service. —  In  Penniman  v.  Daniel,  93  N.  Car.  332. 
Texas  where  a  defendant  summoned        3.  Pnblioation  Completed  Eight  Months 

by  publication  appears  for  the  purpose  after  Betnm.  —  In  Ohio  no  time  is  fixed 
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XVI  EmOT  OF  Death  PEITDIFO  PVBLIOATIOH  —  D^th  of  IMbndant. 

—  Where  a  defendant,  sought  to  be  summoned  by  publication, 
dies  before  the  completion  of  the  publication,  the  court  is 
thereby  deprived  of  jurisdiction  to  proceed  further.* 

Death  of  Plaintiil  —  Where  a  plaintiff  dies  pending  publication 
further  proceedings  are  thereby  suspended  until  the  appointment 
of  his  successor.^ 

ZVU  PsusoHAL  Sebyice  Oittsibs  STATE  —  1.  When  Authorixed. 

—  It  is  a  general  rule  that,  in  the  absence  of  express  statutory 
authority,  personal  service  cannot  be  made  outside  the  jurisdic- 
tion of  the  court  whose  process  is  to  be  served.*  In  some  states, 
however,  the  statutes  provide  for  personal  service  outside  the 
state  in  lieu  of  service  by  publication.^ 

by  the  statute  within  which  publication  Tnutoe  of  Married  Woman.  —  Where, 
mast  be  made  in  an  action  where  prop-  in  an  action  brought  by  a  married 
erty  is  attached  and  the  summons  re-  woman  and  her  trustee,  the  latter  died 
turned  ••  not  served/'  Where  (he  serv-  pending  the  publication  of  the  sum- 
ice  by  publication  was  not  completed  mons»  it  was  held  that  the  action  was 
antil  eight  months  after  the  return  of  suspended  until  the  trustee's  successor 
summons,  it  was  held  to  be  erroneous  was  appointed,  when  the  publication 
to  disn^iss  the  action  on  account  of  such  must  be  commenced  de  novo.  Paget  v. 
delay.  Bacher  v,  Shawhan,  41  Ohio  Pease,  (Supreme  Ct.)  2  N.  Y.  Supp. 
St.  271.  335. 

Fabliofttloa   Two  Tsan  After  Attach-  8.  See  the  article  Service  of  Process. 

aMnt.  —  Where  the  statute  prescribed  4.  La  Fetra  v,  Gleason,  loi  Cal.  246; 

no  time  within  which  notice  in  attach-  Hahn  v,  Kelly,  34Cai.  391;  McBlain  v. 

ment  should  be  published  against  an  McBlain,    77    Cal.    507;     Mooney    r. 

absconding  debtor  after  the  Issuing  and  Union  Pac.  R.  Co.,  60  Iowa  346;  Flint 

service  of  the  attachment,  it  was  held  v,   Noyes,   27    Kan.    351;    Jenkins   v, 

that  where  the  notice  was    published  Fahey,  73  N.  Y.  355,  revfrnng  11  Hun 

two  years  and  seven  months  after  the  (N.   Y.)  351;   Brooklyn   Trust  Co.   v. 

Issuing  of  the  attachment  upon  which  Bulmer,  49  N.  Y.  84;  Waffle  v,  Goble, 

the  debtor's  property  was  immediately  53  Barb.  (N.  Y.)  517. 

seized,  the  officer  had  not  lost  jurisdic-  Hot   Ezolmive  of  FabUofttloii.  —  The 

tfon  of  the   proceeding  by  the  delay,  method  of  mailing  process  to  the  sheriff 

Matter  of  Clark,  3  Den.  (N.  Y.)  167.  of  the  county  and  state  where  a  non- 

1.  Auerbach  v,   Maynard,   26  Minn,  resident  defendant  resides,  to  be  served 

431 ;    Barron  v.  South    Brooklyn  Saw  upon    him,    is  optional    and   not  ex* 

Mill  Co.,  18  Abb.  N.  Cas.  (N.  Y.  City  elusive    of  service  by   publication   in 

Ct.)  352.  cases    in    which    this   last  is   proper. 

S.  Rellly  V,  Hart,  130  N.  Y.  625.  Mullen  v.  Norfolk,  etc..  Canal  Co.,  114 

Fablioation  Miut  Be  Begun  Anew.  —  In  N.  Car.  8. 

a  suit  for  the  foreclosure  of  a  mortgage,  Few  York  —  Hot  AppUoftble  to  Marine 

the  plaintiff  died  before  service  on  the  Conrt.  —  The  New  York  statute  making 

owner  of  the  equity  by  publication  had  personal  service  without  the  state,  un> 

been    completed,   but   the   action   was  der  an  order  of  publication,  equivalent 

continued  by  the  executrix  without  a  to  service  by  publication   and  deposit 

new  publication,  and  a  sale  in  fore-  in  the  post-office,  does  not  apply  to  the 

closure  was  made.     It  was  held  that  publication  of  an  attachment  from  the 

there  was  no  effectual  service   on    the  marine  court  of  New  York  city.     Tylei 

owner  of  the  equity;  that  the  publica-  v.  Williams,  9  Daly  (N.  Y.)  451. 

tion  should  have  been  made  anew,  and  Copy  of  Order  Most  Be  Served.  —  Where, 

that  whoever  derived  title   under  the  under  an  order  ot  publication,  personal 

purchase  at  the  sale  could  convey  no  service  is  had  without  the  state,  a  copy 

good  title.     Reilly  v.  Hart,  130  N.  Y.  of  the  order  for  publication  must  be 

625,  a/?fr»fi«f  55  ftun  (N.  Y.)  465.     See  served  in  order  to  render  the  service 

also  Moore  v.  Thayer,  6  How.  Pr.  (N.  sufficient.     Ludden  v,  Degener,  14  N. 

Y.  Supreme  Ct.)  47.  Y.  App.  Div.  397. 
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S.  BfTeet  o£  —  Personal  service  without  the  state  under  an  order 
of  publication  serves  the  same  purpose  as  publication  and  mail- 
ing,* and  is  valid  only  where  service  by  the  latter  method  would 
be  valid.*  Thus,  the  only  judgment  which  can  be  rendered  upon 
such  service,  where  the  defendant  makes  no  appearance,  is  one  in 
rem^^  and  a  judgment  in  personam  can  have  no  binding  force.* 

XaniM — Senrioe  Mut  Be  by  Sherllt  Judgment  Before  Senrioe  Complete. — 

—  Kan.  Code,  g  76,  authorizing  per-  Under  a  statute  providing  that  where 
sonal  service  without  the  state,  re-  service  is  made  out  of  the  state,  such 
quires  such  service  to  be  made  by  the  service  is  not  complete  until  the  ex- 
sheriff  of  the  county  in  which  such  serv-  piration  of  at  least  six  full  weeks  after 
ice  may  be  had.  and  in  such  case  sum-  such  service,  if  judgment  by  default  is 
mons  cannot  be  served  by  a  deputy  rendered  before  the  expiration  of  that 
sheriff  or  any  person  except  the  sheriff  period,  an  order  setting  it  aside  may 
himself.     Flint  v,  Noyes,  27  Kan.  351.  properly    be  granted.       Market   Nat. 

1.  Habn  v,  Kelly.  34  Cal.  391:  La  Banks/.  Pacific  Nat.   Bank,  89  N.  Y. 

Fetra  v,  Gleason,  101  Cal.  246;  Mooney  397. 

V,  Union  Pac.  R.  Co.,  60  Iowa  346;  2.  Mnet  Be  Valid  Order.  —  Personal 
Brooklyn  Trust  Co.  v,  Bulmer.  49  N.  service  without  the  state  after  an  order 
Y.  84;  Waffle  V,  Goble,  53  Barb.  (N.  Y.)  for  publication  is  valid  only  where  the 
517;  Fiske  V,  Anderson,  12  Abb.  Pr.  (N.  order  itself  is  valid.  Featesi^.  Volmer, 
Y.  Supreme  Ct.)  8;  Snyder  v.  Snyder,  (Supreme  Ct.)  8  N.  Y.  Supp.  294;  Man- 
ic Phila.  (Pa.)  306,  32  Leg.  Int.  (Pa.)  ning  v.  Heady,  64  Wis.  630. 
40.  Mnet  Be  Valid  Ai&davit.  —  Personal 

Uipensei  with  Pnblioation  and  Mailing,  service  upon  the  defendant  out  of  the 

—  Where  personal  service  without  the  state  will  not  be  sufficient  service,  if  the 
state  is  had  under  an  order  of  publica-  affidavit  upon  which  the  order  for  pub- 
tion,  it  is  unnecessary  to  proceed  to  lication  is  granted  is  insufficient, 
make  publication  and  to  deposit  the  Peck  v.  Cook.  41  Barb.  (N.  Y.)  549. 
copies  in  the  post-office.  Abrahams  v.  Compare  Cheney  v.  Harding,  21 
Mitchell,  8  Abb.   Pr.  (N.  Y.  Supreme  Neb.  68. 

Ct.)  123;  McCuIly  V,  Heller,  66  How.  3.  Cloydt/.  Trotter,  118  111.  391;  Long 

Pr.  (N.  Y.  Supreme  Ct.)  468;  Matthews  y.  Home  Ins.  Co.,  114  N.  Car.  465. 

V.  Gilleran,(SupremeCt.)i2N.  Y.  Supp.  4.  Kelly  er.  Norwich  F.  Ins.  Co.,  82 

74;  Miller  v.  Davison,  31  Iowa  435.  Iowa  137;  Gary  v.  Northwestern  Mut. 

When  Senrioe Complete.  —  In  Hew  York  Aid  Assoc.,  87  Iowa  25;  Lutz  v.  Kelly, 

personal  service  without  the  state  un-  47  Iowa  307;  Williams  v,  Welton,   28 

der  an  order  of  publication  is  not  com-  Ohio  St.  451. 

plete  until  the  time  prescribed  for  the  In  Pennoyer  v,  Nefif,  95  U.  S.  714,  it 

publication  has  expired;    and  the  de-  was  held  that  personal  service  upon  the 

lendant  has  twenty  days  thereafter  to  defendant  without   the  state   will  not 

answer.     Brooklyn  Trust  Co.  v,  Bui-  avail  to  confer  jurisdiction  of  his  per- 

mer,  49  N.   Y.  84.     See  also  Kerner  v,  son  upon  the  court  in   a  case   where 

Leonard,  15  Abb.  Pr.  N.  S.  (N.  Y.  Su>  service  by  publication  would  not  do  so. 

premeCt.)96;  Abrahams  zr.  Mitchell,  8  See  also  Long  v.  Home  Ins.  Co.,  114 

Abb.  Pr.  (N.  Y.  Supreme  Ct.)  123.  N.  Car.  465. 
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PUBLIC   LANDS. 

By  Henry  Stephen. 

I  XuxisDiCTioir,  127. 

1.  The  Land  Department^  12^. 

2.  The  Courts y  128. 

3.  Federal  jurisdiction^  130. 

n  Settdto  Aside  Lajtd  Osavtb^  131. 
lU  Claixs  to  PintcHA8E  Lavdb^  132. 

1.  In  General y  132. 

2.  The  Complaint y  133. 

3.  The  Answer y  134. 

4.  Amendments y  134. 

17.  IvjusiBs  TO  PmiLio  Lavbb^  134. 

1.  Remedies  in  General^  134. 

2.  C/w/  Remedies y  135. 

tf.  /«  ^^«//y,  135. 
^.  At  LaWy  135. 

3.  Criminal  Prosecutions^  136. 

tf.  yurisdictiony  136. 
^.  Indictment^  136. 

y.  KnoELLAnEA,  137. 

CROSS-REFERENCES. 

Sec  in  general  articles  LAND  PATENTS,  vol.  12,  p.  936;  MINES 
AND  MINING,  vol.  14,  p.  16;  STREETS  AND  HIGH- 
WAYS;  UNITED  STATES  COURTS;  WATERS  AND 
WA  TERCOURSES. 

L  JVBIBDIOTIOH  —  1.  The  Land  Department.  —  Congress  has  full 
power  to  dispose  of  the  public  lands  of  the  United  States,  and  to 
make  all  individual  rules  and  regulations  respecting  them.^ 
Accordingly,  from  time  to  time  laws  have  been  passed  providing 
for  the  sale  or  donation  of  public  lands,  prescribing  the  steps  to 
be  taken  before  the  government  shall  lose  title  thereto,  and  enact- 
ing that  the  officers  of  the  land  department  shall  be  the  instru- 

1.  Const.  U.  S.,  art.  4,  g  3.  the   petition   to    the    surveyor-general 

Title  to  Lead  Pending  Aitikm  of  Con-  was    the   commencement  of  proceed- 

gren.  —  Where    Congress    constituted  ings,   which  were  still   pending   until 

itself  the  tribunal  to  determine  finally  Congress  had  acted  in  the  matter;  and 

upon  the  report  of  the  surveyor-general  while  pending,  the  question  of  title  of 

as  to  the  validity  of  a  claim  to  land  the  petitioners  could  not  be  contested 

Vnder  a  Mexican  grant,  it  was  held  that  in    the    ordinary    courts    of    justice 
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ments  through  or  by  whom  the  title  shall  pass  from  the  govern- 
ment to  the  grantee.* 

Deeisioni  of  Land  Department.  —  As  to  matters  of  fact,  the  decision 
of  the  officers  of  the  United  States  land  department,  when  acting 
within  the  scope  of  their  authority,  is  final.* 

2.  The  Courts.  —  The  control  of  the  land  department  over  pub- 
lic lands  is  limited  to  the  act  of  issuing  a  land  patent.  Prior  to 
the  issuance  of  a  patent  the  department  has  power  to  determine 
all  questions  arising  as  to  its  issue,  yet  so  soon  as  it  is  issued  the 
department's  jurisdiction  is  at  an  end,  and  in  a  case  coming 
within  their  jurisdiction  the  power  of  the  courts  may  be 
invoked ;  *  but  until  the  government  has  parted  with  the  title, 

Astiazaran  v.  Santa  Rita  Land,  etc..  (U.    S.)  433;    Barnard    v.   Ashley,    18 

Co.,  148  U.  S.  80;  Rio  Arriba  Land,  How.  (U.  S.)43;  Garland  v.  Wynn,  20 

etc.,  Co.  V,  U.  S..  167  U.  S.  298.  How.  (U.  S.)  6;  Berthold  v,  McDonald, 

1.  Morton  v.  Green,  2  Neb.  441.  22  How.  (U.  S.)334;  Ly tie  v.  Arkansas, 

2.  Arizona. — Jeffords  v.  Hine,  (Ari-  22  How.  (U.  S.)  193;  Ballance  v.  For- 
zona  1886)  II  Pac.  Rep.  351.  «yth,  24  How.  (U.  S.)  183;  Tate  v.  Car- 

California,  —  Keema  v.  Doherty,  51  ncy,  24  How.  (U.  S.)  357;    French  ». 

Cal.  3;    Wilkinson  v,  Merrill.  52  Cal.  Fyan,  93  U.  S.  169;  Tameling  v,  U.  S. 

424;  Mace  V.  Merrill,  56  Cal.  554;  Hays  Freehold,  etc.,  Co.,  93  U.  S.  644;  Moore 

7'.   Steiger,   76  Cal.  555;    Plummer  ».  ».  Robbins,  96  U.  S.  530;  Marquez  v. 

Brown,  70  Cal.  544;  Hess  v,  Bolinger,  Frisbie,  loi   U.  S.  473;  Vance  v.  Bur- 

48  Cal.  349.  bank,  loi  U.  S.  514;    U.  S.  v.  Schurz, 

Kansas. — Freese  v.   Rusk,   54  Kan.  102  U.  S.  396;  St.  Louis  Smelting,  etc., 

274.  Co.  V,  Kemp,  104  U.  S.  636;  Steel  v.  St. 

Louisiana.  —  Mumford  v.  McKinney,  Louii   Smelting,  etc.,   Co.,   106   U.  S. 

21  La.  Ann.  547.  447;  Baldwin  v.  Stark,  I07  U.  S.  463; 

Minnesota,  —  Bishop     Iron     Co.     v.  U,  S.  v.  Minor,  114  U.  S.   233;    Lee  v. 

Hyde,    66    Minn.     24;     McHenry    v.  Johnson,  116U.  S.  48;  Ciaig  v.  Leitens- 

Nygaard.  72  Minn.  2;  Corbett  tf.  Wood,  dorfer,  123  U.  S.  189;  Cragin  v,  Pow- 

32  Minn.  509.  ell,  128  U.  S.  691;  Heath  v,  Wallace, 

Nebraska.  —  Morion  «/.  Green,  2  Neb.  138   U.   S.   573;  Hardin  v.  Jordan,  140 

441.  u.   S.   371:     Knight,  V.    U.    S.    Land 

A^(?rM  Z><i^<?/«.  —  Parsons  I/.  Venzke,  Assoc,    142    U,    S.    161;    Lindsey   v, 

4  N.  Dak.  452.  Hawes,  2  Black  (U.  S.)  554;  Maxwell 

Oklahdma. — -Commager  v.  Dicks,   i  Land  Grant  Case,  122U.  S.  365;  North- 

Okla.  82;  Reaves  r.  Oliver,  3  Okla.  62;  ern   Pac.   R.  Co.  v,  McCormick,  44  U. 

Twine  z\  Carey,  2  Okla.  249.  S.  A  pp.  396. 

Oregon.  —  Moore  v.  Fields,  i  Oregon  Intemkiztore  of  Fact  and  Law.  —  The 

318:  Frink  :y.  Thomas,  20  Oregon  265,  decisions  of  the  land  department  are 

South  Dakota,  —  Harrington  v.  Wil-  conclusive  only  so  far  as  they  relate  to 

son,  10  S.  Dak.  606.  pure   questions  of  fact  unmixed  with 

Utah.  —  Ferry  t/.  Street,  4  Utah  521.  conclusions  of  law.     Stimsonz'.  Clarke, 

IVashingion,  —  Hays     v,    Parker,    2  45  Fed.  Rep.  760. 

Wash.  Ter.  198.  Denbt  as  to  Public  Clumieter  of  Land.  — 

IVisconsin.  -^  Empey  v,   Plugert,  64  A  question  whether  land  included  in  a 

Wis.  608;  Lamont  t/.  Stimson,  3  Wis.  patent  was  subject  to  disposition  at  the 

545;  Bross  V.  Wiley,  6  Wis.  485.  time  of  issuance,  or  was,  at  the  lirae 

Wyoming,  —  Caldwell      v.       Bush,  when  the  rights  thereunder  accrued,  a 

(Wyoming  1896)  45  Pac.  Rep.  488.  par    of  the  public  domain,  is  always 

United  States,  —  Minnesota  t/.  Bachel-  open  for  consideration.     Northern  Pac. 

der,    I   Wall.   (U.   S.)   109:    Gaines  v,  R.  Co.  v.  McCormick,  44  U.  S.  App. 

Thompson,  7  Wall.  (U.  S.)  347;  Secre-  396. 

tary  I'.  McGarrahan,9  Wall.  (U.  S.)298;  8.  Moore  t/.  Robbins,  96  U.   S.   530. 

Litchfield  %\  Register,  9  Wall.  (U.  S.)  See  also  Land  Patents,  vol.  12,  p.  936. 

57S;   Warren  v.  Van  Brunt,  19  Wall.  Sesiilt  of  a  Oontrary  Vleiw  of  tiie  Law, 

(U,  S.)646;  Foley  V.  Harrison,  15  How.  — The    courts    have    uniformly    held 
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no  jurisdiction  can  be  assumed  by  the  courts.* 

After  Iisnanao  of  a  Land  Patent,  in  cases  where  the  officers  of  the 
land  department  have  erred  in  the  construction  of  the  law  appli- 
cable to  any  case,  or  where  fraud  and  misrepresentation  have  been 
practiced  to  such  an  extent  as  necessarily  to  affect  their  judg- 
ment, or  where  they  themselves  are  chargeable  with  fraudulent 
practices,  their  rulings  may  be  reviewed  and  annulled  by  the 
courts,  where  a  controversy  founded  upon  their  decisions  arises 
between  private  parties.* 

that  they  will  not  exercise  jurisdiction  from  one  officer  of  the  department  to 
over  the  decisions  of  the  land  depart-  another,  and  perhaps,  under  special 
ment  while  the  matter  is  still  in  fieri ^  circumstances,  to  the  President. 
aad  prior  to  the  time  when  the  United  Kieoonitmotion  of  Law.  —  In  a  case 
States  has  parted  with  the  title.  Aeon-  where  the  local  land  office  permitted 
trary  view  of  the  law  would  cause  con-  the  defendant  to  prove  a  pre-emption 
stant  collision  with  the  land  offices.  It  claim  and  had  issued  to  him  the  usual 
would  brings  into  court  all  contested  certificate,  the  plaintiff,  a  settler  on  the 
claims  for  title  to  public  lands  under  same  quarter  section,  contested  the  de- 
the  homestead  law,  would  have  the  fendant's  right  of  pre-emption.  The 
effect  to  transfer  all  contests  from  the  commissioner  affirmed  the  action  of  the 
local  land  offices  to  the  courts,  and  local  officers,  and  the  plaintiff  appealed 
would  leave  the  register  and  receiver  to  the  secretary  of  the  interior,  who  re- 
mere  ministerial  officers,  with  no  more  versed  the  action  of  the  officers  below 
jurisdiction  to  try  and  determine  a  con-  upon  the  ground  that  the  defendant 
test  of  adverse  claimants  than  a  mere  had  previously  filed  a  declaratory  state- 
clerk.  There  is  no  doubt  that  the  ment  for  another  tract  of  land,  and  that 
manifest  intent  of  the  laws  of  the  his  second  filing  was,  therefore,  in- 
United  States  is  to  invest  in  the  land  valid.  The  question  was  solely  one  of 
department  exclusive  jurisdiction  of  law,  and  the  secretary  of  the  interior 
all  questions  relating  to  the  sale  and  agreed  with  the  commissioner  and  the 
disposition  of  the  public  lands,  up  to  local  officers  that,  on  the  facts,  the  de- 
the  time  of  the  issuing  of  the  patent,  fendant  had  a  pre-emption  right.  It 
Adams  v.  Couch,  i  Okla.  17.  was  contended  by  the  plaintiff  that  the 

Bepartmant  Kiut  Have  Taken  Actloii.  decision  of  the  secretary  was  final, 
—  Where  a  survey  made  under  the  di-  being  that  of  a  special  tribunal;  while 
rection  of  the  surveyor-general  was  not  on  the  part  of  the  defendant  it  was  con- 
approved  by  the  land  department,  tended  that  the  action  of  such  a  tri- 
which  directed  the  surveyor-general  to  bunal  could  be  reviewed  in  cases  of 
make  another  survey,  a  bill  was  filed  to  misconstruction  of  law,  or  of  fraud  or 
enjoin  the  second  survey,  but  the  court  mistake  preventing  a  hearing  and  de- 
held,  in  refusing  the  injunction,  that  it  termination  of  the  case  upon  its  merits. 
was  without  jurisdiction  until  a  final  It  was  said  by  the  court  that  there  had 
and  complete  survey  had  been  made,  always  existed  in  courts  of  equity  power 
the  question  being  one  to  be  deter-  in  certain  classes  of  cases  to  inquire 
mined  by  the  executive  and  not  by  the  into  and  correct  mistakes,  injustice, 
judicial  department.  New  Orleans  v,  and  wrong  in  both  judicial  and  execu- 
Paine,  147  U.  S.  261.  tive  action,  and  by  virtue  of  this  power. 

1.  Litchfield  v.  Register,  i  Woolw.  thefinal  judgments  of  courts  of  law  had 
(U.  S.)  308;  Brewer  v,  Kidd,  23  Mich,  been  annulled  or  modified,  and  patents 
440;  Marbury  v.  Madison,  i  Cranch  and  other  important  instruments  issu- 
(U.  S.)  137;  Kendall  v,  U.  S.,  12  Pet.  ing  from  an  executive  branch  of  the 
(U.  S.)  524;  Mississippi  v,  Johnson.  4  government  had  been  corrected  or  de- 
Wall.  (U.  S.)  475;  Morton  v.  Green,  2  clared  void,  or  other  relief  had  been 
Neb.  441.  granted.      No   reason    was    perceived 

8.  Shepley  v.  Cowan,  91  U.  S.  330,  why  the  action  of  the  land  office  should 

holding  that  for  mere  errors  of  judg-  constitute  an  exception  to  this  princi- 

ment  upon  the  weight  of  evidence  in  a  pie.    Johnson  ».  Towsley,  13  Wall.  (U. 

contested  case  before  the  land  depart-  S.)  72. 
ment,  the  only  remedy  is  by  appeal        Miitake  in  Law.  —  Where  an  equitable 
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3.  Federal  Jurifldiotion.  —  Where  the  correct  decision  in  an 
action  concerning  public  lands  is  dependent  upon  the  construc- 
tion of  the  laws  of  the  United  States,  or  upon  the  existence  of 
some  right,  title»  privilege,  or  claim  asserted  thereunder,  the  case 
is  one  of  federal  cognizance.  Whether  the  matter  is  of  federal 
cognizance  or  not  depends  upon  the  circumstances  of  each  case, 
and  can  be  ascertained  only  from  the  bill  or  complaint.^ 

action  was  brought  setting  forth  certain  held  that  they  bore  the  same  relation  to 

errors  alleged  to  have  been  committed  the  disposition  of  town  lands  that  regis- 

by  the  land  officers  in  permitting  the  ters  and  receivers  did  to  the  disposal  of 

defendant  to  enter  land,  and  praying  public  lands,  and  that  their  decisions 

that  the  title  which  the  defendant  might  based  on  questions  of  fact  were  conclu-^ 

obtain  should  inure  to  the  plaintiff,  the  sive  and  could  not  be  inquired   into 

court  said,  in  deciding  a  demurrer  to  except  on  appeal  to  the  proper  depart- 

the    petition:    "  The  decision   of    the  mental  officers;    and  that  a  court  of 

officers  of  the  land  department,  made  equity  would  interfere  only  to  prevent 

within  the  scope  of  their  authority,  on  injustice  from  being  done,  after  final 

questions  of  this  lcind»  is,  in  general,  judgment,   by   reason   of  fraud,   Acci- 

conclusive    everywhere,  except  when  dent,  mistake,  or  misapplication  of  the 

considered  by  way  of  appeal  within  that  law.     Twine   v.   Carey,   a  Okla.   249; 

department;   and    *    *    *    as  to  the  Myers  e^.  Berry,  3  Okla.  612;    King  v. 

facts  on  which  their  decision  is  based,  Thompson,  3  Okla.  644. 

in  the  absence  of  fraud  or  mistake,  that  1.  King    v.   Lawson,   84   Fed.   Rep. 

decision  is  conclusive  even  in  courts  of  209. 

justice,  when  the  title  afterwards  comes  BUI  to  Ei^oin  a  Xretpais.  —  Where  the 
in  question.  But  *  *  *  in  this  bill  simply  presented  a  homestead  en- 
class  of  cases,  as  in  all  others,  there  try  man  in  possession  of  land  from 
exists  in  the  courts  of  equity  the  juris*  which  he  desired  to  oust  the  def end- 
diction  to  correct  mistakes*  to  relieve  ants,  who  were,  so  far  as  the  bill  was 
against  frauds  and  impositions,  and  in  concerned,  trespassers,  and  It  did  not 
cases  where  it  is  clear  that  these  officer?  appear  from  the  bill  that  the  defend- 
have,  by  a  mistake  of  the  law,  given  to  ants  were  claiming  any  different  con- 
one  man  the  land  which,  on  the  undis-  struction  of  the  laws  of  the  United 
puted    facts,  belonged  to  another,  to  States  from  the  complainant,  and  the 

five  appropriate  relief.*'     Marquez  v.  trial  of  the  case  would  only  have  in- 

rishie,  loi  U.  S.  473.  volved  the  determination  of  questions 

It  should  distinctly  appear  that  the  of  fact,  it  was  held  in  denying  a  mo- 

land  department  is  mistaken,  not  in  the  tion  for  a  temporary  injunction  that  the 

facts,  but  in  the  law  of  the  case.     Hos-  mere  fact  that  the  complainant's  con- 

mer  v.  Wallace,  47  Cal.461.  tract  was  with  the  United  States  did 

Mixture  of  Law  and  Faot.  —  Where  it  not  necessarily  involve  the  construction 

appeared   that  the  ownership  and  title  of  the  laws  of  the  United  States  or  the 

of  the  plaintiff  were  sufficient  to  entitle  determination  of  the  meaning  or  effect 

him  to  an  additional  homestead,  and  of  such  laws,  and  gave  no  right  to  go 

that  the  land  department  erred  as  mat-  into  a  federal  court.     King  v.  Lawson, 

ter  of  law  in  its  conclusion  in  regard  84  Fed.  Rep.  209.     See  also  Butler  v, 

thereto,  but  its  conclusion   respecting  Shafer,  67  Fed.  Rep.  161. 

the  plaintiff's  residence  on   the  land  Appropriation   for    Railroad.  —  Where 

conveyed  to  him   by  his   wife  was  a  the  complainant  alleged  that  he  was  in 

question  of  fact,  the  court  had  no  juris-  possession  of  the  land  as  a  pre-emptor, 

diction  to  re-examine  the  conclusions  but  that  the  defendant,  a  railroad  com- 

of  the  land  department  thereon  in  the  pany,  had  seized  a  strip  of  said  land 

absence  of  a  clear  showing  that  the  de-  and  taken  it  for  purposes  connected 

cision  was  procured  by  fraud  or  impo-  with  the  railroad,  the  court  said  that  it 

sition.     Stewart  v.  McHarry,  159  U.  S.  would  take  judicial  notice  of  the  fact 

643.  that  the  railroad  company  was  acting 

Town  lito  Trustoot.  —  Where  trustees  under  an  Act  of  Congress,  and,  with 

were  appointed  to  carry  into  effect  the  this  knowledge  to  aid  the  complainant, 

proviiiont  of  the  town  sites  act,  it  was  would  hold  that  the  question  presented 
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n.  SSTTDTO  ASIBE  LAVB  OSAVTS  —  Bemedy  In  Equity.  —  A  pro- 
ceeding to  set  aside  a  sale  or  grant  of  public  land  should  be  by 
bill  or  complaint  in  equity.* 

Eaoeisary  Avenoants.  —  The  grounds  on  which  it  is  sought  to  set 
aside  a  grant  or  sale  should  be  specifically  alleged,  the  evidence 
laid  before  the  land  department  should  be  clearly  set  out,  and  the 
finding  of  material  facts  by  the  department  should  be  so  stated 
that  the  court  can  separate  the  department's  findings  of  fact  from 
its  conclusions  of  law  and  see  clearly  wherein  a  mistake  of  law  has 
been  made.*     Mere  general  allegations  of  fraud  •  or  mistake* 

was  a  federal  one.      Spokane   Falls,  the  right  to  do  so  is  clear.     Lee  t/.  John- 

etc.,  R.  Co.  V,  Ziegler,  167  U.  S,  65.  son,   116  U.  S.  49.     See  also  Forbes  v. 

Blval  Olaims  of  Pre-«mptioner  and  a  Drtscoll,  4  Dakota  336. 
Orftnteeof  a  Bailroad.  —  In  Florida,  etc.,  8.  Evans  v,  Durango  Land,  etc.,  Co., 
R.  Co.  V.  Bell,  87  Fed.  Rep.  36^,  the  49  U.  S.  App.  320,  holding  that  the  bill 
court  assumed  jurisdiction  where  it  ap-  was  insufficient  where  the  averments  as 
peared  that  the  plaintiff  claimed  posses-  to  fraud  and  imposition  alleged  only 
sion  of  land  by  virtue  of  a  pre-emption  that  certain  affidavits  filed  by  the  de* 
and  the  defendant  claimed  the  same  fendant,  which  stated  that  he  had  ex- 
land  under  an  act  granting  land  to  rail-  pended  money  in  the  development  of 
roads.  Compare  Jones  v,  Florida,  etc.,  coal  mines  on  the  lands  in  question  and 
R.  Co.,  41  Fed.  Rep.  70.  that  he  was  in  actual  possession  of  the 

Jndgmonts  of  State  Coorts.  —  So  far  as  lands  at   the  time  that   he   made  his 

the  questions  involved  are  federal  ones,  alleged  entry  for  his  own  use,  were  all 

the  nnal  judgments  of  state  courts  on  false. 

questions  relating  to  public  land  are  Where  Fraud  and   Xiirepresentationi 

reviewable  by  the  Supreme  Court  of  Axe  Belied  upon  as  grounds  for  interfer- 

the  United  States.     State  r.  Bachelder,  ence  by  the  court,  the)  should  be  stated 

5    Minn.   223;    McHenry  v,   Nygaard,  with  such  fulness  and  particuiariiy  as 

72  Minn.  2.     See  also  St.  Paul,  etc.,  R.  to  show   that   they   must    necessarily 

Co.  V,  Schurmeir,  7  Wall.  (U.  S.)  272;  have  affected  the  action  of  the  officers 

Shiveiy  v,  Bowlby,  152  U.  S.  i;  Cook  of  the  department.     Mere  general  alle- 

County  fr.  Calumet,  etc.,   Canal,  etc.,  gations  of  fraud  and  misrepresentation 

Co.,  138   U.   S.   635;    and   see  article  will   not  suffice.     Qulnby   v,   Conlan, 

United  States  Courts.  104  U.  S.  420. 

Spedflc  Performance.  —  In  an  action  Findings  of  Fact  Should  Be  Set  Oat. — 

for  specific  performance  of  a  contract  Where  petitions  were  drawn  upon  the 

by  a  homestead  entry  man  for  the  sale  theory  that  the  court  had  original  juris- 

of  the  land  to  which  he  expected  to  ob-  diction  to  try  and  determine  the  same 

tain  title,  the  defense  was  that  the  con-  questions  of  fact  that  were  passed  upon 

tract  was  void  under  the   homestead  by  town-site  trustees,  the  theory  was 

laws  of  the  United  States.     Notwith-  held  to  be  erroneous;  and  as  the  peii- 

standing  this  defense,   a    decree    for  tions  did  not  set  out  the  findings  of  fact 

specific  performance  was  entered;  this  upon  which  the  board  of  trustees  based 

obviously  adjudged  the  defense  insuffi-  its  action,  and  failed  to  allege  fraud  or 

cient  and  denied  theprotection  claimed  imposition,  they  were  held  not  to  state 

under  the  homestead  laws.     In  making  such  facts  as  would  authorize  the  inter- 

this  decree  it  was  held  that  the  state  ference  of  a  court  of  equity.     Myers  v, 

court  had  necessarily   passed  upon  a  Berry,  3  Okla.  612;    King  v,  Thomp- 

federal  question.     Anderson  v.  Cark*  son,  3  Okla.  644. 

ins,  135  u.  S.  483.  3.  Twine  v,  Carey,  2  Okla.  249;  Rog- 

1.  U.S.  t^.  Commissioner,  5  Wall.  (U.  ers  v,  Vass,  6  Iowa  405;  Peabody  v. 

S.)  563,  holding  that  mandamus  is  not  Prince,  78Cal.  511;  Qulnby  v,  Conlan, 

a  proper  remedy.  104  U.  S.  420. 

Oonrts  of  Law  have  no  jurisdiction  to  4.  King  v.  Thompson,  3  Okla.  644; 

review  departmental   decisions;    such  Chisolm  v,  Weisse,  2  Okla.  611;  State 

attempted  review  by  a  court  of  law  will  t/.  Oppeiman,  74  Tex.  136. 

be  collateral  and  void.    And  courts  of  Soffloient     Allegation.  —  Where     the 

equity  can  take  jurisdiction  only  when  complainant  alleged  his  qualification  to 
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will  not  be  sufficient.^ 

BettiBg  Ont  Eyidenoe.  —  In  order  to  present  these  questions  the 
evidence  on  which  the  sale  was  made  should  be  set  out  and  the 
findings  of  fact  by  the  special  tribunal  should  be  pleaded.' 

Tender  of  Purehaae  Money.  —  There  is  a  conflict  of  opinion  as  to 
whether  there  must  be  an  offer  to  return  the  purchase  money 
when  the  contract  sought  to  be  annulled  has  been  assigned  to  a 
blameless  assignee.' 

m.  Claims  to  Pxtbghase  Lavds—  1.  In  General  —  In  some  of 
the  United  States  it  seems  that  rival  claimants  to  purchase  land 
from  them  may,  under  the  provisions  of  various  statutes,  apply- 
to  the  courts  for  relief;  and  in  such  proceedings  each  party* 
must  aver  the  facts  upon  which  he  relies  as  showing  his  right  to 
become  the  purchaser  and  the  steps  taken  to  secure  his  rights.* 

enter  public  lands,  that  he  actually  der  which  the  plaintiff  claimed  the  land 
occupied,  improved,  and  resided  on  had  been  canceled  by  virtue  of  a  de- 
the  lot  in  suit,  that  he  made  applica-  cision  in  a  contest  before  the  land  de- 
tion  for  title,  that  he  tendered  all  partment,  the  plea  was  held  insufficient 
assessments,  that  the  commissioners  l)ecause  the  decision  did  not  set  out 
refused  to  hear  his  claim  unless  he  facts,  but  only  declared  that  the  pre- 
would  first  deposit  a  sum  of  money  emptor  had  not  made  his  filing,  appli- 
with  them,  which  he  refused  to  do,  that  cation,  and  entry  in  good  faith  to  ap- 
he  was  denied  the  award,  and  that  the  propriate  the  land  to  his  use  and  benefit 
lot  was  conveyed  to  the  defendant,  the  as  required  by  law,  and  that  he  had 
allegation  of  error  was  held  sufficient,  not  complied  with  the  law  in  other  re- 
Brown  V,  Parker,  2  Okla.  258.  spects.      Stimson    v,  Clarke,  45  Fed. 

1.  Cummings  v,  McDermid,  4  Okla.  Rep.  760. 

272;    State    V.   Dennis,   39   Kan.   509;  8.  In  State  v.  Dennis,  39  Kan.  509, 

State  V.  Pitzer,  39  Kan.  ^656;  State  v,  and  Cathcart  v.  Peck,  11  Minn.  45,  it 

Carlander,  39  Kan.  655.  was    held    incumbent    on    the     state 

2.  Myers  v.  Berry,  3  Okla.  612.  authorities  to  tender  back  the  money 
Ininffioient  Statement  of  Facts. — Where  received   under  the  contract.     Contra. 

the  plaintiff  averred  misrepresentation  State  v.  Snyder,  66  Tex.  687;  Randolph 
and  false  testimony  before  a  town-site  v.  State,  73  Tex.  485;  Bacon  v.  State,  2 
board,  through  which  the  defendant  Tex.  Civ.  App.  692. 
procured  a  deed  to  the  lot  in  question,  4.  Uimeoessaxy  Parties.  —  The  state  is 
but  did  not  state  what  the  false  repre-  not  a  necessary  party  to  an  action  to 
sentations  were,  nor  in  what  the  false  determine  whether  the  holder  of  a  cer- 
testimony  consisted,  nor  whether  such  tificate  of  purchase  is  entitled  to  pur- 
fraudulent  representations  or  false  chase.  Cunningham  v.  Crowley,  51 
testimony  influenced  the  action  of  the  Cal.  132;  McFaul  v.  Pfankuch,  98  Cal. 
board,  nor  that  he  did  not  before  that  400.  Neither  is  the  surveyor-general  a 
tribunal  have  means  of  showing  that  necessary  party.  Laugenour  v.  Shank- 
the  representations  and  testimony  of  lin,  57  Cal.  70. 

his  opponent  were   false,   nor  did  he  The  Tnutee  of  Town  Lots  is  a  naked 

allege    that    the   findings   and  award  trustee,  and   in    an   action   by   a   land 

made  at  the  trial  were  procured  through  claimant   the    city    or  school    district 

misrepresentations  and  false  testimony,  residuary  cestuisque  use  must  be  joined 

but  merely  that  the  deed  was  so  pro-  as    defendants.      Graves    v.    Steel,    4 

cured,  the  petition  was  held  insufficient  Greene  (Iowa)  377. 

to  confer  jurisdiction  upon  the  court  to  5.  Cadierque  v,  Duran,  49  Cal.  356; 

go  behind  the  findings  of  fact  by  the  Ramsey  v.  Flournoy,  58  Cal.  260;  Dil- 

town-site  trustees.     Cummings  i/.  Mc*  Ion  v.  Saloude,  68  Cal.   267;    Cushingf 

Dermid,  4  Okla.  272.  t/.  Keslar,  68  Cal.  473:  Manley  v.  Cun- 

iDiiii&eient  Flea.  —  Where  a  plea  to  a  ningham.    72    Cal.    236;    Goldberg  v, 

bill  for  an  injunction  to  restrain  waste  Thompson,  96  Cal.  117;    Christman  tr. 

alleged  that  the  pre-emption  entry  un-  Brainard,  51  Cal.  534;  Wright  v.  Lauge- 
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S.  The  Complaiiit.  —  Where  a  controversy  between  applicants 
for  the  purchase  of  public  lands  is  brought  into  the  courts  for 
decision,  the  bill  or  complaint  in  such  action  must  state  not  only 
that  the  parties  are  contesting  claimants  for  the  purchase  of  the 
land,  but  also  all  the  facts  conferring  jurisdiction  on  the  court 
under  the  particular  statutes.^     It  is  also  necessary  that  the  com- 

nour,  55  Cal.  280;  Urton  v.  Wilson,  65  that  the  trial  of  the  appeal  should  take 

Cal.    II;    Perri   v.  Beaumont,  qi  Cal.  place  </<r  n^t^  on  the  pleadings  certified, 

30.  and    that    for    sStisfactory   cause    the 

Intervaner.  —  Where  a  third  party  in-  pleadings   might  be   amended,  it  was 

tervened.  but  his  petition  did  not  show  held  that  in  such  a  proceeding  the  rec- 

a  right  to  intervene,  the  court  refused  to  ord  of  a  former  suit  might  be  admitted 

strike  it  out.  but  looked  upon  it  as  a  although    it    had   not    been    pleaded, 

request  to  be   permitted,   qua   amicus  Denny   v.    Northern   Pac.    R.  Co.,    19 

curia^  to   show  the  court  that  neither  Wash.  298. 

party  was  quali6ed  to  purchase,  and  Pleadingi  in  Contait  to  Pro-ompt  Swamp 
held  it  no  abuse  of  discretionary  power  Landf. —  In  a  contest  for  the  right  of 
to  allow  an  amicus  curia  to  produce  pre-empting  swamp  lands  under  a 
evidence  to  enlighten  the  court.  Mc-  Wisconsin  statute,  a  declaratory  state- 
Nee  V.  Lynch,  88  Cal.  519.  ment    of    the  claim   and   an   affidavit 

AUegatioiis  Hot  Denied.  —  The  general  showing  facts  upon  which  the  right  to 

rule  that  each  party  to  a  contest  of  the  pre-empt  is  claimed  must  be  filed  with 

right  to   purchase  state    lands  is  an  the  register.     On  an  appeal  from  the 

actor,  and  must  set  forth  in  his  plead-  decision  of  commissioners  thereon  the 

ings  a  strict  compliance  with  the  law,  statement  and  affidavit  stand  for  plead- 

does  not  change  the  rule  that  material  ings  in  so  far  that  the  proof  must  follow 

allegations  which  are  not  denied  must  them,  and  at  the  hearing  the  affidavit 

be  taken  as  true.     Prentice  v.  Miller,  may  be  read  if  there  be  a  contention 

82  Cal.  570.  that  the  proof  does  not  follow  the  affi- 

Plroob.  —  In  a  case  where  it  was  in-  davit.     Hasler  v,  Schumacher,  10  Wis. 

cambent  for  both  parties  to  allege  and  419. 

prove  that  the  land  in  question  had  1.  Berry  v.  Cam  met,  44  Cal.  347. 
been  surveyed  by  the  United  States  at  And  see  in  general  McFaul  v,  Pfan- 
thc  time  when  they  severally  sought  kuch,  98  Cal.  400;  Crowell  v,  Lan- 
to  purchase  it,  and  the  pleadings  on  franco,  42  Cal.  654;  Quinn  v,  Kenyon, 
both  sides  alleged  the  fact  of  such  sur-  38  Cal.  499;  Lane  v.  Pferdner,  56  Cal. 
vey,  it  was  held  that  a  recital  in  a  cer-  122;  Espinosa  v,  Phelan,  77  Cal.  100; 
tified  copy  of  an  order  of  reference  by  Jacobs  v.  Walker,  76  Cal.  175;  Daniel- 
the  state  surveyor-general,  setting  witz  v.  Temple,  55  Cal.  42;  Aspen  v, 
forth  that  the  register  of  the  United  Rucker,  10  Colo.  184;  Murray  v.  Hob- 
States  land  office  had  certified  to  the  son,  10  Colo.  66;  Winfield  Town  Co.  v. 
state  that  there  was  no  valid  claim  to  Maris,  11  Kan.  128;  Remeau  v.  Mills, 
the  land  adverse  to  that  of  the  state,  24  Mich.  15;  Cathcart  v.  Peck,  11 
was  sufficient  proof  of  the  filing  of  an  Minn.  45;  Shullz  zf.  Jones,  3  Okla.  504; 
approved  survey  by  the  United  States  Brown  v,  Parker,  2  Okla.  258;  Cofield 
surveyor-general  in  the  United  States  v.  McClelland,  16  Wall.  (U.  S.)  331; 
land  office,  and  of  the  listing  of  the  U.  S.  v.  Clarke,  8  Pet.  (U.  S.)  436;  U. 
land  to  the  state.  Prentice  v.  Miller,  S.  v,  Castant,  12  How.  (U.  S.)  437. 
82  Cal.  570.  Liea  Lands.  —  Where  a  statute  pro- 

InlbTmaUty  of  Fleadingi   in  Contests  vided  that  on  application  to  purchase 

Beepecting  Tide  Lands. —  Where  a  stat-  lieu  lands  the  surveyor-general  should 

ute  governing  the  tiial  before  the  board  apply  to  the  land  office  of  the  United 

of  state  land  commissioners  of  :ontests  States  to  have  such  lands  accepted  in 

between  adverse  claimants  of  the  right  part  satisfaction   of  the  grant   under 

to  purchase  tidal  lands  did  not  contem-  which  it  was  sought  to  locate  them,  a 

plate  the  filing  of  formal  pleadings,  and  complaint  failing  to  aver  that  the  sur- 

an6ther  section  of    the  same   statute  veyor-general  had  made  such  applica- 

which  governed  appeals  to  the  Superior  tion   was  held   to  be  bad.     Berry    v. 

Court  from  the  state  board  provided  Cammet,  44  Cal.  347. 
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plaint  contain  proper  allegations  respecting  the  qualifications  and 
rights  of  the  plaintiff  to  become  a  purchaser.^ 

Ezoue  for  Ominioii.  —  If  there  be  no  averment  of  compliance  with 
the  statutory  requirements,  there  must  be  an  allegation  of  sufii« 
cient  excuse  for  its  omission.' 

3.  The  Answer.  —  The  defendant  in  a  proceeding  to  determine 
the  right  to  purchase  public  lands  must  go  further  than  merely 
to  deny  the  plaintiff's  allegations.  He  should  set  out  affirma- 
tively his  own  title  or  the  facts  upon  which  it  is  based,  and  show 
that  his  equities  sfre  superior  to  those  of  the  plaintiff.* 

BpoeUl  Befenset.  —  The  answer  should  particularly  aver  any 
defense  of  a  special  character. "^ 

4.  Amendments.  —  The  pleadings  may  be  amended,  in  proper 
cases,  in  order  to  show  that  the  requirements  made  necessary  by 
statute  have  been  fully  complied  with.* 

17.  IvjxmiES  TO  PmiLio  Lahbb  —  1.  Remedies  in  General  —  In 
cases  where  trespasses  have  been  committed  upon  the  public 
lands,  the  government  may  either  proceed  civilly,  in  the  same 

1.  Hildebrand  z.  Stewart,  41  Cal.  from  one  of  the  original  occupants  and 
387;  Woods  cf.  Sawtelle,  46  Cal.  391;  locators  of  the  town,  it  was  held  that 
Botsford  V,  Howell,  53  Cal.  158;  McCoy  it  should  have  stated  the  name  of  such 
V,  Byrd,  65  Cal.  92;  Millidge  v.  Hyde,  original  occupant  and  locator,  and  thus 
67  Cal.  5;  McKenzie  v,  Brandon,  71  have  directed  the  attention  of  the  de- 
Cal.  309;  Plummer  v.  Woodruff,  73  fendant  to  the  particular  fact  to  which 
Cal.  39;  Barker  v.  Freeman,  8s  Cal.  evidence  would  be  offered.  Ricks  v^ 
533;  Stoner  v.  Freeman,  (Cal.  1890)  34  Reed,  19  Cal.  551. 
Pac.  Rep.937;  Etzenhouserv. Freeman,  8.  Matthews  v.  Young,  3  Okla.  649. 
(Cal.  1890)  24  Pac.  Rep.  937;  Wilson  v.  3.  Weisberger  v,  Tenny,  8  Minn.  456; 
Freeman.  (Cal.  1890)  34  Pac.  Rsp.  937.  Castner  v,  Gunther,  6  Minn,  iiq;  Cast- 
Statement  of  a  Legal  Conelnsion.  —  The  ner  v,  Echard,  6  Minn.  149;  Castner  v, 
law  requires  the  facts  to  be  stated  so  Lowry,  6  Minn.  149;  Ramsey  v.  Flour- 
that  the  court  may  see  whether  or  not  noy,  58  Cal.  360;  Christman  v.  Brain- 
the  application  was  made  in  due  form.  ard.  51  Cal.  534;  Prenlice  v.  Miller,  8a 
An  averment  in  a  complaint  that  on  a  Cal.  570.  And  see  in  general  in  regard 
specified  day  the  plaintiff  filed  '*  his  to  the  requisites  of  the  answer  in  Cnlu 
aflldavit  and  application  in  due  form  "  fornia^  Cadierque  v.  Duran,  49  Cal. 
is  the  statement  of  a  mere  conclusion.  356;  Cushing  v.  Keslar,  68  Cal.  473; 
McEniee  v.  Cook,  76  Cal.  187.  Burns  v.  Scooffy,  98  Cal.  371;  Ricks  v. 

Statutory  AiAdavit.  —  Where  it  is  pro-  Reed,  19  Cal.  551. 

vided  that  an  affidavit  setting    forth  4«  See  Le  Beau  v,  Armitage,  47  Mo. 

certain    facts    must    be    made    by    a  138. 

would-be  purchaser  of  swamp  lands  IMsolaimer.  —  A  disclaimer  filed  as  aa 

and  filed  in  the  office  of  the  surveyor-  answer  cannot  be  regarded  when  the 

general,   the    complaint    must    allege  respondent    makes    further    answers, 

that  an  affidavit  containing  the  matters  Cadierque  v.  Duran,  49  Cal.  356. 

specified  was  made  and  filed,  and  must  Fraud.  —  In  Lytle  t^.  State,   17  Ark. 

set  out  the  substance  of  such  affidavit,  608,  the  defendants  were  allowed  to 

and  allegations  that  an  application  was  set  up  fraud  on  the  part  of  the  com- 

made  in  due  form  and  filed  are  insuffi-  plainant  in  the  obtaining  and  establish- 

cient.     Reese  v,  Thorbum,  78  Cal.  116;  mentof  his  pre-emption  right,  although 

Derevan  v,  MacClean,  (Cal.  1889)  3o  the  fraud  was  committed  alter  the  de- 

Pac.  Rep.  131;   O'Brien  v,  Newman,  fendant's  title  was  acquired. 

(Cal.  1889)  3o  Pac.  Rep.  133.  5.  Riddell  v.   Nf  ullan,  77  Cal.  577; 

ITame  of  Fredsctwor  in  litis.  —  Where  Harrington  v,  Wilson,  10  S.  Dak.  666; 

a  complaint  alleged  that  the  plaintiffs  Barker  v.  Freeman,  85  Cal.  533;  Burnt 

derived  their  title  to  the  lot  claimed  v,  Scooffy,  98  Cal.  371. 
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maaner  as  other  landowners,  for  damages,  or,  where  so  author- 
ized by  statute,  commence  a  criminal  prosecution.^ 

8.  CivU  BemediM  —  a.  In  Equity.  —  A  bill  praying  an  injunc- 
tion to  restrain  an  improper  use  of  public  lands  will  lie,  and  it  is 
unnecessary  for  the  complainant  to  show  that  he  has  previously 
exhausted  a  remedy  at  law.'  When  the  government  is  the  com- 
plainant there  should  be  an  allegation  that  the  public  in  general 
has  suffered  from  the  acts  of  the  defendant.* 

6,  At  Law.  —  For  unlawfully  cutting  timber  and  other  depre- 
dations upon  public  lands  an  action  of  trespass  may  be  main- 
tained.*    Replevin   may   also   be    maintained    for    the    timber 

1.  Camfield  v.  U.  S.,  167  U.  S.  518.  Ooonpanoy  of  Hosiestead  Cltinuuit. -^ 

United  Statea  Landi  Within  State  The  right  to  sue  is  not  divested  bec4u»« 
Bonndaries.  —  The  fact  that  the  lands  the  land  on  which  the  trespass  is  com«> 
are  situated  within  the  limits  of  an  in«  mltted  is  in  the  occupancy  of  a  home- 
dividual  state  will  not  preclude  the  steader  not  yet  entitled  to  a  patent. 
United  States  from  taking  action,  U.  S.  v,  Taylor,  35  Fed.  Rep.  484. 
Camfield  v.  U.  S.,  167  U.  S.  518.  Complaint    Sni&oiant.  —  A   complaint 

Title  in  Ooromment.  —  So  long  as  the  alleging  that  the  defendant  bad  cut  a 
legal  title  to  the  lands  is  in  the  United  specified  quantity  of  wood  from  timber 
States  an  injunction  may  issue  to  pro-  growing  on  public  lands,  and  its  yalue, 
tect  the  lands  from  misuse.  U.  S.  v.  was  held  sufficient  in  an  action  to  re- 
Brighton  Ranche  Co.,  26  Fed.  Rep.  218.  cover  the    value   of    the    timber   cut 

8.  U.   S.   V,   Cleveland,  etc.,  Cattle  thereon,  and  it  was  held  unnecessary 

Co.,  33  Fed.  Rep.  323.  to  set  out  the  rules  of  the  department 

3.  State  V.  Goodnight,  70  Tex.  682.  of    the    interior.     And   the  complaint 
Inolosnre  of  School  Land.  —  Where  the  was  held  not  open  to  demurrer  by  rea- 

allegations  were  that  the  defendant  had  son  of  misjoinder  in  charging  cutting 

practically  Inclosed  over  six  hundred  trees  and  timber  generally  and  also 

thousand  acres  of  public  school  land  cutting  trees  and  timber  less  than  eight 

and  over  fourteen  thousand  acres  of  inches  in  diameter,   contrary    to    tht 

Qoappropriated    public    domain,    and  form   of  the    statute.     U.   S.   v.   Wil- 

that  such  indosure  prevented  the  use  liams,  6  Mont.  379. 

of  the  lands  so  inclosed  by  the  inhabit-  Distinct  Ptfenies.  —  In  an  action  for 

ants  of  the  state,  and  that  such  inclos-  the  recovery  of  damages  for  cutting 

ures  were  contrary  to  statute,  it  was  and  removing:  timber  on  public  lands 

held  on  appeal  that  a  demurrer  to  a  the  answer  alleged  good  faith  and  title 

bill  praying  an  injunction  should  have  in  the  raiKoad  company  under  a  land 

been  overruled.    State  v.  Goodnight,  grant  and  license  therefrom.     It  was 

70  Tex.  682.  held  that  these  were  distinct  defenses 

4,  Cotton  V.  U.  S.,  XI  How.  (U.  S.)  and  should  have  been  separately 
229;  U.  S.  V,  Taylor,  35  Fed.  Rep.  484;  stated,  but  that  a  demurrer  would  not 
Stephenson  v.  Little,  10  Mich.  433;  reach  the  objection,  which  should, 
Stoddard  County  7/,  Malone,  115  Mo.  under  the  Ort^on  Code  of  Civil  Proce- 
508;  Gonder  z'.  Miller,  21  Nev.  183;  U.  dure,  have  been  raised  by  motion  to 
S.  V,  Kelly,  3  Wash.  Ter.  421;  Lauren-  strike  out  the  answer.  U.  S.  v.  Ord- 
deau  V.  Fu^elli,  i  Wash.  559;  Harden  way,  30  Fed.  Rep.  30, 

r.  Smith,  7  Wis.  439*  Vooossar^  Allegation  in  Flaa.  —  A  plea 
UahUity  to  Fmooution.  —  The  fact  to  an  action  for  unlawfully  cutting 
that  the  defendant  might  be  liable  to  a  timber  on  public  lands  must  allege 
criminal  prosecution  for  cutting  and  that  it  was  cut  on  the  land  of  the  de« 
carrying  away  timber  from  public  fendant  in  the  ordinary  course  of  work- 
lands  is  no  bar  to  an  action  for  tres.  ing  and  preparing  such  land  for  tillage, 
pass.  U.  S.  V.  Cook,  19  Wall.  (U.  S.)  or  that  it  was  taken  from  public  lands 
501:  Cotton  V,  U.  S.,  IX  How.  (U,  S.)  for  necessary  improvements  thereon. 
989;  Bly  V.  U.  S.,  4  Din.  (U.  S.)  464;  U.  S.  v.  Smith,  8  Sawy.  (U.  S.)  100; 
U.  S.  V.  Murphy,  32  Fed.  Rep.  376.  U,  S.  v.  Young.  8  Sawy.  (U.  S.)  108. 
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unlawfully  taken.* 

3.  Criminal  Proseentions — a.  Jurisdiction.  —  In  cases  where 
a  criminal  offense  is  committed  upon  public  lands  of  the  United 

States,  or  in  which  the  offense  is  in  connection  therewith,  the 
proceeding  must  be  brought  in  the  District  Courts  of  the  United 
States.* 

b.  Indictment  —  InCtoneraL  —  It  seems  to  be  generally  suffi- 
cient to  charge  the  offense  as  defined  or  described  in  the  statute 
creating  it,  but  the  description  should  be  intelligent,*  special  care 

being  taken  to  aver  the  place  in  which  the  offense  was  com- 
mitted.* 

1.  U.  S.  V.  Cook,  19  Wall.  (U.  S.)  ute.  Bustamente  v.  \}\  S.,  (Arizona 
591,  holding  that  where  timber  was  cut  1895)  42  Pac.  Rep.  iii. 

by  Indians,  from  a  part  of  their  reser-  variaiicet. —  Proof  that  the  defendant 

valion  not  occupied  by  them  in  sever-  cut  pine  will  not  sustain  an  indictment 

alty,  and  was  made  into  sawlogs  and  for  cutting  oak.     U.  S.   v.  Darton,  6 

sold,    replevin    might    be   maintained  McLean  (U.  S.)  46.     Boxing  pine  trees 

against  the  purchasers  thereof.  for  turpentine  will  not  sustain  a  charge 

Under  the  Colorado  sl2i,tVLtt^  an  action  of  cutting  timber.     Leatherbury  v.  U. 

of  replevin  cannot  be  resorted   to  in  S.,  32  Fed.  Rep.  780.     Under  an  alle- 

casc  of  conflicting  claims  between  set-  gation  of  **  other  trees,'*  proof  of  the 

tiers.     Adkison  v,  Hardwick,  12  Colo,  cutting  of  trees  generally  was  admitted 

SSr.  under  a  charge  of  cutting  walnut  and 

2.  Territorial  Court.  —  In  territories  other  trees.  U.  S.  v.  Redy,  5  McLean 
the  federal  jurisdiction  is  given  to  the  (U.  S.)  358.  See  also  as  to  variances 
courts  of  the  territory.  Caha  v,  U.  S.,  U.  S.  v.  Schuler,  6  McLean  (U.  S.)  28; 
152  U.  S.  211.  U.  S.  V,  Briggs,  9  How.  (U.  S.)  351;  U. 

8.  U.  S.  V.  Thompson,  6  McLean  (U.  S.  v.  Stores,  14  Fed.  Rep.  824. 

S.)  56.  Sorpluage.  —  Where    the    defendant 

As  to  averment  of  intent,  see  U.  S.  v.  was  indicted  for  cutting  and  removing 

Schuler,  6  McLean  (U.  S.)  28;  U.  S.  v,  from     school     lands    certain     timber, 

Darton,  6  McLean  (U.  S.)  46;    U.  S.  under  a  statute  making  it  an  offense 

V.  Thompson,  6  McLean  (U.  S.)  56;  U.  for  any  person  to  remove  timber  stand- 

S.  V,  Hacker,  73  Fed.  Rep.  292;  U.  S.  ing  or  growing  on  such  land,  the  inser- 

V,   Reder,  69  Fed.  Rep.  965;    U.  S,  v,  tion    in    the   indictment   of  the  word 

Garretson,  42  Fed.  Rep.  22.  "  cut  '*  was  held  immaterial  and  mere 

Kind  of  Timber.  —  Under  an  indict-  surplusage.     State    v.   Dorman,   g    S. 

ment  under  Rev.  Stat.  U.  S.,  §  2461,  Dak.  528. 

prohibiting  the  cutting  of  timber,  it  Two  Offenses  in  One  Count.  —  An  alle 

was  held  that  the  word  "  timber  "  was  gation  under  Rev.  Slat.  U.  S.,  §  2461, 

used  to  describe  live  growing  trees  of  of  cutting  and  removing  timber,  is  not 

a  useful  class  and  could  not  possibly  a   statement    of  two  offenses  in   one 

be  limited  to  those  of  a  large  size  only,  count.     U.  S.  v.  Stone,  49  Fed.   Rep. 

U.  S.  V,  Stores.  4  Woods  (U.   S.)  641.  .  848. 

The  class  of  timber  cut  need  not  be  4.  U.  S.  v.  Schuler,  6  McLean  (U.  S.) 

specified.     U.   S.  v.   Redy,  5  McLean  28,  holding  that  where  a  statute  pro- 

(U.  S.)  358,  vided  for  the  punishment  of  persons 

*'  Mesqnite    Wood."  — A     defendant  cutting  or  removing  timber  from  lands 

was  indicted  and  convicted  for  the  un-  of  the  United  States,  the  locality  of  the 

lawful   cutting    and    removal   of    five  trespass  is  inseparably  connected  with 

cords  of  mesquite  cordwood,  and  ap-  the  offense,  and  a  general  averment  of 

pealed.     It  was  held  that  a  demurrer  the  locus  in  quo  will   not  be  sufficient, 

to   the  indictment  should   have   been  The    allegations    should    specify    the 

sustained,  it  being  a  matter  of  common  lands  by  township,  range,  section,  and 

knowledge  that  mesquite  wood  is  not  quarter  section.     There  need  not,  how- 

used  in  the  manufacture  of  any  useful  ever,  be  an  allegation  that  the  timber 

article,  and  consequently  is  not  **  tim-  was  removed  from  the  land  on  which  it 

ber  "  within  the  meaning  of  the  stat-  was  grown  and  cut. 
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y.  KiacSLLAHSA.  —  Questions  of  pleading  and  procedure  have 
arisen  in  cases  insusceptible  of  classification.  Among  these  may 
be  mentioned  petitions  to  recover  purchase  money  paid  for  pub- 
lic land;  ^  actions  for  the  forfeiture  of  grants ;  *  actions  for  mali- 
cious prosecution ;  *  prosecutions  for  conspiracy*  and  for  perjury 

Lands  BeMired.  —  To   bring  a    case  2461,  and  that  a  conviction  was  proper, 

within  the  Act  of  Congress  of  March  2,  Shiver  v.  U.  S.,  159  U,  S.  491. 

1831,  §  2  (4  U.  S.  Stat,  at  L.  472).  pro-  Kegativing  Exceptions. —  Under  Rev. 

Tiding  for  the  punishment  of  offenses  Stat.  U.  S,  ^  2461,  the  defendant  was 

committed  in  cutting  or  removing  live  charged   with   cutting    and    removing 

oak  and  other  timber  or  trees  reserved  timber  from  public  lands  of  the  United 

for  naval  purposes,  it  should  be  alleged  States  with  intent  to  dispose  of  it  in  a 

that  the  timber  was  knowingly  taken  manner  other  than  for  the  use  of  the 

from  lands  reserved  for  naval  purposes  navy  of  the  United  States.     It  was  held 

or  that  it   was  cut  on   lands  of    the  unnecessary  to  set  out  in  the  indict- 

United    States   not    so   reserved,   and  ment  the   use  to  which  the  defendant 

was   live  oak  or  red  cedar.     U.  S.  v.  appropriated   the   timber  or  to    show 

Helena,  5  McLean  (U.  S.)  273.  that  he  did   not  come  within  the  provi- 

Destrnotioii    on    Unreserred    Land.  —  sions  of  some  of  the  statutes  modifying 

Under  Rev.  Stat.  U.  S..§  5388,  making  the  section.     U.  S.  v.  Stone,  49  Fed. 

depredations  on  lands  of  the    United  Rep.  848. 

States  reserved  for  military  or  other  An  indictment  for  unlawfully  erect- 
purposes  a  crime,  it  has  been  held  that  ing  an  inclosure  on  public  lands  should 
the  cutting  of  timber  by  boxing  it  for  charge  that  the  defendant  is  not  within 
turpentine  purposes  and  the  wanton  any  of  the  exceptions  contained  in  the 
destruction  of  timber  on  all  lands  of  statute  making  such  inclosure  a  crime. 
the  United  States  is  not  indictable.  U.  S.  v.  Felderward,  36  Fed.  Rep. 
The  offense    must    be   committed  on  490. 

lands  reserved  for  a  special  public  pur-  1.  Where  a  petition  failed  to  allege  a 

pose.     U.  S.  V.  Garretson,  42  Fed.  Rep.  surrender  of  a  certificate  of  purchase 

32;  U.  S.  V.  Konkapot,  43  Fed.  Rep.  64.  issued  by  the  register,  and  a  release  of 

ITnnMessary  AUogation.  —  Under  the  claim  to  the  land  on  which  entry  had 

Act  of  March  2,  1831  (4  U.  S.  Stat,  at  been  made,  it  was  held  to  be  insuffi- 

L.  472),  prohibiting  cutting  live  oak  or  cient.      Emmons    v.   U.   S.,    42    Fed. 

red  cedar  or  other  timber  from  lands  Rep.  26. 

of  the  United  States  with  intent  to  em-  2.  In  a  suit  for  forfeiture  under  25 

ploy  it  in  any  manner  whatever  other  U.  S.  Stat,  at  L.  850,  c.  377,  to  forfeit 

than  for  the  use  of  the  navy  of  the  lands  granted  to  the  state  of  Oregon 

United  States,  it  was  held  unnecessary  for  the  building  of  a  military  road  by 

to  aver  that  the  cutting  was  on   re-  Act  of  Cong.  Feb.  25,  1S67,  upon  the 

served  lands.     U.  S.  v,  Thompson,  6  ground  of  fraud,  an  answer  and  two 

McLean  (U.  S.)  56.  pleas   were    filed    by   the    defendants 

Homestead  Luids.  —  Under  Rev.  Stat,  showing  that  no  fraud  had  been  com- 

U.  S.,  §§  2461,  5388,  the  defendant  was  mitted  and  that  the  defendants  were 

convicted  of  the  offense  of  cutting  and  bona  fide  purchasers  without  notice  of 

removing  timber  from  a  section  of  land  the  alleged  fraud.     These  pleas  were 

which  he  had  entered  as  a  homestead,  held  sufficient,  and  the  bill  was  dis- 

On  an  appeal  to  the  Circuit   Court  it  missed.      On     appeal,    the     Supreme 

certified    to    the   Supreme   Court    the  Court  held    that    replications    should 

question  as  to  whether  a  citizen  who  have  been  allowed  to  the  pleas.     U.  S. 

had  made  regular  entry  upon  public  v.   Dalles  Military  Road  Co.,  7  U.  S. 

lands  could  be  held  liable  in  a  crim-  App.  297. 

Inal  prosecution  under  the  above  sec-  8.  In  a  declaration  for   maliciously 

tions  or  either  of  them  for  cutting  and  resisting  an   appliration   to    purchase 

removing,  after  such  homestead  entry  public  lands   there   must  be  an  ave.- 

and  while  the  same  was  in  full  force,  ment  that  the  plaintiff  made  an  appli- 

the  timber  found  on  land  so  entered  cation  under  the  pre-emption  acts  and 

as  a  homestead.     The  opinion  of  the  a  specification  of  the  particular  actions 

court  was  that   the   land  in  question  of   the  defendant.     Hoyt  v,  Macon,  2 

continued  to  be  the  land  of  the  United  Colo.  113. 

Scales  within  the  meaning  of  section  4.  Ck>nspirMy. —  No    specification    of 
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committed  before  the  land  department,^  and  statutory  actions 
to  set  aside  fraudulent  purchases  of  lands.* 

the  particular  public  lands  of  which  the  under  the  Land  Fraud   Act,  without 

defendants  are  charged  with  conspiring  specific   direction  so  to  do,  cannot  be 

to  defraud  the  United  States  is  neces-  raised  by  demurrer.     The  fact  that  the 

sary  in  the  indictment.     Dealy  v,  U.  board  directed  suit  to  be  instituted  to 

S.,  152  U.  S.  539.  annul  purchases  of  the  land  in  contro- 

1.  Peijury. — Where    an    indictment  versy    was    sufficient.       Randolph    v. 

charged  perjury  in    making  the  final  State,  73  Tex.  485. 

proof  of  a  pre-emption  of  public  land,  a  Joinder  0/  Defendants,  —  It  is  proper 

demurrer  was  sustained  on  the  ground  to  join  several  defendants  if  there  be 

that  final  proof  is  not  required  of  a  pre-  an  averment  of  such  a  connection  be- 

emption  claimant.     U.  S.  v.  Bedgood,  tween  the  transactions  as  would  render 

49  Fed.  Rep.  54  them  jointly  liable  in  a  proceeding  to 

S.  Texas  Laaid  Thind  Aet.  —  The  ques-  annul   fraudulent    purchases  of    land 

tion   as  to  the  right  of  the  attorney-  under  the  Land  Fraud  Act.     State  c. 

general    to    sue    a    particular  person  Rhomberg,  69  Tex.  212. 
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(/S  Breach  of  Special  Dutyy  183. 
(^)  Z^?jj  ^r  Damage  Generally y  184, 
(^)  Legal  Conclusions y  186. 
(7)  T'i^^  /'/<'«  ^r  Answer y  186. 
r.  Summary  Proceedings y  186. 
<f.  Suits  for  Injunctiony  187. 


fi)  /«  Generaly  187. 

(2)  Parties y  187. 

(3)  j5/7/  ^r  Complaint y  188. 


(tf)  GenercU  Requisites,  188. 
Q^S  Contemplated  Illegal  Action,  189. 
(r)  iS/i^j  /^  Consummate  Purpose^  189. 
(</)  Special  Interest  or  Injury y  189. 
(4)  Miscellaneous  Matters  of  PracticCy  190. 

3.  Abatement  and  Revival —  Change  in  Incumbency  of  Office^  191. 

a.  /«  Generaly  191. 

^.  Necessity  of  Substitutiony  195. 

r.  Procedure y  196. 

4.  Set-off  and  Counterclaimy  197. 
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a.  In  General^  197. 

b.  Actions  hy  Ojjicers^  197. 

c.  Actions  Against  Officers^  197. 

5.  BUls  of  Particulars^  198. 

6.  Allegations  and  Proof — Variance^  199. 

7.  Instructions y  199. 

8.  Judgment^  200. 

9.  Costs ^  201. 

tf.  Against  Officer  Personally^  201. 

^.  Against  Public  Authorities^  202. 
10.  Appeal  and  Review^  202. 

a.  Authority  of  Officers  to  Appeal^  202. 

^.  AppecUable  Interest^  204. 

^.  Refusal  of  One  of  Several  Officers  to  Act^  204. 

d.  Appecdfrom  Official  Judicial  Determination^  204. 

e.  Amount  in  Controversy^  205. 
/.  Laches^  206. 

j^.  Change  in  Incumbency  of  Office^  206. 
h.  Procedure y  207. 
/.  Appeal  Bondy  208. 

lU  Sirspsvsioir  avd  Bbmoyal,  209, 

1.  Impeachment,  209. 

a.  /«  General,  209. 

^.  Exclusive  or  Cumulative  Remedy,  209. 

r.  Preferment  of  Charges  —  Suspension,  210. 

<f.  Procedure,  210. 

^.  Right  to  Counsel,  211. 

/.  Right  to  Jury  Trial,  211. 

2.  Proceedings  Other  than  Impeachment,  211. 

tf.  Institution  of  Proceedings,  211. 
i)   ^^7  il/iiy  Institute,  211. 

2)  Against  Ex-Officials,  212. 

3)  Leave  of  Court,  212. 
(4)  Notice  —  Right  to  Be  Heard,  212. 

(a)  Necessity  of  Notice,  212. 
(^)  Sufficiency  of  Notice,  214. 
(r)   Waiver  of  Notice,  215. 
^.  Complaint  or  Information,  216. 
(i)  /«  General,  216. 

(2)  Requisites  and  Sufficiency  of  Allegations^  217. 
(a)  //I  General,  217. 
r^)  Definiteness  and  Certainty,  219. 
(^)  -4 J  /^  Prosecutor,  221. 
(</)   Verification,  221. 
r.  Suspension  Pending  Trial,  222. 
<f.    7*A^  Tried  or  Hearing,  27,2  . 

i)  Constitution  of  Trial  Body,  222. 

2)  Nature  of  Proceedings,  223. 

3)  Procedure  in  General,  223. 
^4)  i?/]fA/  /^  y«rv  TViVi/,  225. 
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(5)  Right  to  Counsel^  225. 

(6)  Swearing  Witnesses^  225. 

e.  Pleading  and  Proof — Variance,  226. 

f.  Abatement  and  Revival,  226. 

g.  Findings  —  Verdict,  227. 
h.   Order  or  judgment,  227. 
1.  Appeal  and  Review,  228. 

l\)  In  General,  228. 

(2^  W?io  May  AppecU,  230. 

(3)  Procedure,  230. 

(4)  Province  of  Reviewing  Court,  230. 

(5)  Effect  of  Appeal — Supersedeas,  231. 
y.  Costs,  232. 

^,  Reinstatement,  232. 

(i)  /«  General,  232. 

(2)  Compensation  and  Damages,  233. 
3.  Declaring  Vacancy  and  Forfeiture,  234. 
dr.  /«  General^  234. 
^.   jurisdiction,  234. 
r.  Notice  and  Hearing,  235. 
</.  7>4^  Order  or  ^udgment^  236. 
^.  Appeal  and  Review,  236. 

IT.  Cbixikal  PBocEEDuros,  236. 

1.  jurisdiction,  236. 

2.  Election  of  Form  of  Procedure,  237. 

3.  Indictment  or  Information,  237. 

flj.  //I  General,  237. 

^.   yoinder  of  Offenses,  239. 

^.  Averments,  240. 

(i)  (y  Official  Character,  240. 

(2)  Violation  of  Duty,  242. 

(3)  Withholding  Public  Funds,  244. 

(a:)  /«  General,  244. 

(^)  Definiteness  and  Certainty,  246. 

(r)  Ownership  of  Funds,  246. 


^: 


(^)  Description  of  Funds,  247. 
(^)  Receipt  and  Possession  of  Funds,  247. 

(4)  Illegal  Receipt  or  Exaction  of  Fees,  248. 

(5)  Presentation,  Audit,  or  Receipt  of  Fictitious  Claims, 
248. 

^6)  Miscellaneous  Offerees,  249. 
7)  /«/<r«/ —  Guilty  Knowledge,  252. 
(8)  ^/^i?r  by  Verdict,  255. 

4.  Allegations  and  Proof -^Variance,  255. 

5.  Instructions,  256. 

a:.  /«  General,  256. 

^.  Elements  of  Offense,  257. 

f.   Criminal  Intent,  258. 

</.  Wilfulness  —  Malice,  258. 

6.  Province  of  Court  and  yury,  259. 
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7.   Verdicty  259. 

^-  Judgment  —  Sentence^  259. 

Y.  AXBA88ABOEB  AKD  COVSITLS,  259. 

1.  Actions  and  Suits  By^  259. 

2.  Actions  and  Suits  Against^  260. 

CROSS-REFERENCES. 

As  to  Actions  Against  Public  Officers  for  False  Imprisonment^  see  article 
FALSE  IMPRISONMENT,  vol.  8,  p.  848. 
Costs  in  Actions  Against  Public  Officers,  see  article   COSTS, 

vol.  Si  p.  152. 
Public  Officers  as  Parties  to  Actions,  see  article  PARTIES  TO 
ACTIONS,  vol.  15,  p.  600. 

And  sec  generally  articles  BRIBERY,  vol.  3,  p.  698;  ELEC- 
TIONS,  vol.  7,  p.  376;  EXTORTION,  vol.  8,  p.  791;  FAL- 
SIFYING  RECORDS,  vol.  8,  p.  917;  JUDGES,  vol.  11, 
p.  780;  JUSTICES  OF  THE  PEACE,  vol.  12,  p.  664; 
MANDAMUS,  vol.  13,  p.  479;  MUNICIPAL  CORPO- 
RATIONS, vol.  14,  p.  221;  OBSTRUCTING  JUSTICE, 
vol.  IS,  p.  i;  OFFICIAL  BONDS,  vol.  15,  p.  83;  PROHI- 
BITION,  vol.  16,  p.  1 102;  QUO  WARRANTO,  post; 
SHERIFFS  AND  CONSTABLES;  UNITED  STA  TES 
COMMISSIONERS;  UNITED  STATES  MARSHALS ; 
and  consult  the  General  Index  to  this  work. 

For  matters  of  Substantive  Law  and  Evidence  see  the  title  PUBLIC 
OFFICERS,  American  and  English  Encyclopaedia  of  Law. 

I  Sefttsal  to  Agoept  Omcs—  1.  Ptmidiment  for  Befasal  —  It 
was  the  doctrine  of  the  common  law  that  every  citizen  owed  his 
services  to  the  state  when  demanded.  A  person  elected  to 
municipal  office  was  obliged  to  accept  it  and  perform  its  duties.* 

Iniliotion  of  Penalty.  —  Although  the  right  to  compel  a  person  to 
accept  office,  or  to  punish  him  for  his  refusal  to  accept,  exists  in 
some  jurisdictions,  the  cases  wherein  persons  have  been  thus  pro- 
ceeded against  are  very  rare.  However,  it  may  be  said  generally 
that  for  such  a  refusal  a  penalty  may  be  inflicted,  which  may  be 
recovered  in  the  mode  provided  by  law  generally,  or  by  some 
mode  of  procedure  specially  prescribed.  Furthermore,  it  seems 
that  the  mere  fact  of  payment  of  the  penalty  will  not  relieve  the 
offender  from  his  duty  to  serve  the  state.* 

1.  Sec  Am.  and  Eng.  Encyc  Law  (2d  Passey,  i  Burr.  239;  Anonymous,  11 
cd.)  Ut.  Public  Officers.  Mod.  132. 

2.  iiay  wood  v,  Wheeler,  1 1  Johns.  Befasal  to  Sxareise  Doubtftil  Bights.  — 
(N.  Y.)  433;  Conner  v.  New  York,  2  Though  a  person  may  be  liable  to  a 
Sandf.  (N.  Y.)  371;  Reg.  v,  Coaks,  3  penalty  for  the  nonacceptance  of  an 
£1.  (SL  Bl.  S49,  77  E.  C.  L.  249;  London  office,  he  is  not  liable  for  omitting  to 
9.  Vanacker,  i  Ld.  Raym.  1^96,  Carth.  act  when  he  has  expressly  disavowed 
4S0,  Holt  431,  I  Salk.  142,  5  Mod.  438,  his  authority  and  declined  to  act  be- 
12  Mod.  270;  Rex  V,  Bower,  i  B.  &  C.  cause  doubtful  of  his  right  to  do  so. 
585,  8  E.  C.  L.  247;  Vintners  Co.  v,  Bentley  t^.  Phelps.  27  Barb.  (N.  Y.)  524. 
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Criminal  Proieoution.  —  The  infliction  of  a  penalty,  however,  is  not 
always  the  sole  punishment  to  which  the  offender  renders  himself 
liable,  but  sometimes  he  may  be  proceeded  against  criminally  by 
indictment  or  information  in  proper  form,  and  upon  convicti>i 
may  be  punished  as  prescribed.* 

EiFect  of  Payment  of  Penalty.  —  The  fore  the  election.    The  attorney-general 

fact  that  the  legislature  has  provided  a  replied   that  by  law  he  should  have 

penalty  for  the  refusal  to  accept  office  done  so,  and  the  defendant  rejoined 

will  not   make  that  remedy  exclusive,  the  Toleration  Act,  and  that  he  was  a 

so  that  a  payment  of  the  penally  im-  Protestant  dissenter  and  excused  by 

posed  will    discharge    the  delinquent  that  statute,  and  there  was  a  demurrer, 

from  the  duty  of  accepting  the  office  It  was  held  that  the  rejoinder  was  a 

in  question.     People  z'.  Williams,  145  departure,  because  it  did  not  fortify  the 

111.  573.  plea,  and  should  have  been  pleaded  at 

Form  of  Action  for  Penalty — Debt. —  first  when  opportunity  offered;  that  the 

In  Exeter  v,  Starre,  2  Show.  159,  it  was  Toleration  Act  being  a  private  statute, 

held   that  for  neglect  to  take  a   pre-  the  court  could  take  no  notice  of  it,  be- 

scribed  oath,  debt  would  lie  to  recover  cause  it  was  not  pleaded, 

a  fine,  imposed  by  a  by-law,  for  the  re-  Votlce.  —  Where  a    statute   requires 

f  usal  to  take  office.  that  an  officer  be  notified  of  his  ap- 

Diitraining  for  Penalty.  —  In  Fletcher  pointment,  he  cannot  be  subjected  to 

V,  Ingram,  i  Salk.   175,  which  was  an  a  penalty  for  neglect  of   duty   unless 

action  of  replevin  to  recover  a  horse  he  has  had  notice  of  his  appointment, 

taken  by  distress  for  a  penalty  inflicted  U.  S.  r.  Custis,  i  Cranch  (C.  C.)  417. 

for  the  failure  to  serve  as  constable,  it  1.  State  v.  Ferguson,  31  N.  J.  L.  120; 

was  held  that  the  court  leetmighi  prop-  Rex  v.  Bower,  i  B.  &  C.  585,  8  E.  C. 

erly  inflict  a  penalty  for  the  failure  to  L.  247:  Rex  v.  Jones,  2  Stra.  1146. 

serve,  but  that  a  custom  ought  to  have  An  Information  or  Indictment  will  lie 

been   alleged   for  distraining    for  the  against  a    person    who,   having  been 

penalty,   and   the   plaintiff  had  judg-  elected  or  appointed  to  an  office,   re- 

ment.  fuses  to  serve.     Com.  Dig.,  tit.  Officer, 

Snffidency  of  Complaint.  —  In  an  action  B.  i;  Rex  v,  Larwood,  i  Salk.  168;  i 

in  a  justice's  court  to  recover  a  penalty  Ld.   Raym.  29;    Rex  v.  Lone,  2  Stra. 

for  the  refusal  to  qualify  and  perform  920.     See  also  Hoke  v,  Henderson,  4 

the  duties  of  an  office,  it  is  sufficient  if  Dev,  L.  (N.  Car.)  i;  Stale  w.  Ferguson, 

the  complaint  states  the  amount  due  31  N.  J,  L.  107;  Rex  v,  Poynder,  i  B. 

and  how  claimed.     Loudon  v,  Headen,  &  C.   178,  8  E.  C.  L.  77;  Rex  v.  CoK 

76  N.  Car.  72.  Chester,  4  Doug.  14,  26  E.  C.   L.  195; 

Soffioiency  of  Answer — Election  to  Two  Reg.  v.  Dasey,  cited  in  Rex  v,  Lonp,  2 

Offices.  —  In   a  proceeding  to    recover  Stra.  920. 

from  a  person  duly  elected  as  constable  Sufficiency  of  Indictment.  —  In  Rex  v, 

the  penalty  imposed  by  statute  for  a  re-  Burder,  4  T.   R.   778,  the  indictmeni 

f  usal  to  serve,  an  answer  setting  up  charged  that  on  a  specified  date  the  de- 

that  at  the  time  of  such  election  the  de-  fendant  and  another,  being  substantial 

fendant  was  elected   Co  the  office   of  householders  in   a  designated    place, 

supervisor,   which  office  he  accepted,  had  been  appointed  overseers  of  the 

and  that  he  qualified  and  entered  upon  poor  of  the  '*  said  parish  for  one  year 

the  discharge  of  his  duties,  discloses  a  then  next  ensuing,"  and  that  after  due 

complete    defense.     Hartford    Tp.    v,  notice  the   defendant  unlawfully  and 

Bennett,  10  Ohio  St.  441.  contemptuously  neglected  and  refused 

Bejoinder  —  Departure.  —  In  Rex  v,  to  take  upon  himself  the  execution  of 
Larwood,  i  Salk.  167,  i  Ld.  Raym.  29,  the  "  said  office  of  overseer  of  the  same 
an  information  was  exhibited  against  parish."  It  was  objected  that  no 
the  defendant  for  neglecting  and  ref us-  offense  was  charged,  because  the  in- 
ing  to  take  upon  him  the  office  of  dtctment  stated  a  refusal  to  take  an 
sheriff.  The  defendant  pleaded  the  office  unknown  to  the  law,  i,  ^.,  "  over- 
statute  13  Car.  II.,  and  that  he  had  not  seer  of  the  parish,"  whereas  it  should 
qualified  himself  by  taking  the  sacra-  have  stated  a  refusal  to  accept  the  office 
ment  according  to  the  usage  of  the  of  **  overseer  of  the  poor  of  the  parish." 
church  of  England  within  a  year  be-  It  was  also  objected  that  the  indictment 
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Penalty  and  Criminal  ProMontion.  —  If  the  office  is  one  of  a  public 
nature,  a  penalty  may  be  inflicted  for  the  refusal,  notwithstand- 
ing criminal  proceedings  will  also  lie.  It  is  not  evident,  however, 
that  the  forms  of  procedure  in  these  classes  of  cases  differ  materi- 
ally from  other  proceedings  respecting  criminal  offenses  and 
penalties.  * 

2.  Compelling  Acceptance.  —  At  about  the  beginning  of  the 
eighteenth  century  the  English  courts  adopted  mandamus  as  the 
appropriate  remedy  to  compel  the  acceptance  of  office,  and  it 
seems  that  this  practice  has  since  been  followed.* 

n.  Civil  Actiohs  akd  Pboceediitos — 1.  By  Officers — a.  In 
General — (i)  General  Authority  to  Sue.  —  As  a  general  proposi- 
tion it  may  be  stated  that  all  public  officers,  though  not  expressly 
authorized  by  statute,  have  a  capacity  to  sue  commensurate  with 
their  public  trusts  and  duties  and  as  an  incident  to  their  offices, 
to  enable  them  to  discharge  the  trusts  confided  in  them  and  the 

was  defective  because  it  stated  an  ap-  attaches  to  the   person  to  take  upon 

pointmentfor  the  "year  then  next  ensu-  himself  the  office,  which  may  now  be 

inf(."  and  not  for  the '"overseers' year*'  enforced   by   mandamus."      See  also 

or**  for  a  year,"  or  "until  another  should  generally  article  Mandamus,  vol.  13,  p. 

be  appointed."     These  objections  were  479. 

held  untenable  on  the  ground  that  the  Snilloleiioy  of  Betnroi.  —  In  Rex  v. 
indictment  sufficiently  showed  an  ap-  Bower,  i  B.  &  C.  585,  8  E.  C.  L.  247,  2 
pointment  to  and  the  refusal  to  accept  Dowl.  &  R.  842,  the  return  to  a  man* 
ihe  office  of  overseer  of  the  poor,  and  dam  us  to  compel  the  acceptance  of  an 
also  that  the  statement  of  an  appoint-  office  stated  that  by  a  by-law  of  the 
ment  for  the  year  **  next  ensuing "  municipality  which  brought  the  pro- 
must  be  understood  to  mean  an  ap-  ceeding,  the  refusal  of  the  officer  in 
pointment  for  the  "  overseers'  year."  question  subjected  the  person  elected 

1.  London  v.  Vanacker,  i  Ld.  Raym.  to  a  fine,  and  that  the  defendant  had 
499;  Rex  V.  Grosvenor,  i  Wils.  18,  2  paid  the  fine,  and  this  was  held  insuffi- 
Stra.  1193;  Reg.  v.  Hungerford,  11  cient,  there  being  no  statement  that  the 
Mod.   142;    Rex  V.  Woodrow,  2  T.  R.  fine  was  to  be  in  lieu  of  service. 

732:  Rex  V.  Whit  well,  5  T.  R.  86;  Rex        Informatioii  in  Katnre  of  Quo  Warranto. 

z:  Leyland,  3  M.  &  S.  184.  —  In  Reg.  v.  Hungerford,  11  Mod.  142 

2.  Rex  V.  Bedford,  i  East  79.  See  (decided  in  1708),  a  motion  was  made 
also  People  v,  Williams,  145  111.  573,  in  in  the  King's  Bench  for  an  information 
which  case  it  was  held  that  where  by  in  the  nature  of  a  quo  warranto  against 
statute  it  is  provided  that  within  a  a  common  councilman  of  Br stol  for  re- 
specified  time  after  notification  of  ap-  fusing  to  take  upon  himself  the  office 
pointment  to  office  the  appointee  shall  after  he  was  chosen,  but  the  court  de- 
qualify  by  making  and  filing  a  pre-  nied  the  motion  and  said  that  the  rem- 
scribed  oath  of  office,  no  demand  upon  edy  of  the  corporation  was  to  proceed 
the  appointee  that  he  accept  the  office  by  its  by-laws  in  order  to  compel  him. 
is  necessary  before  bringing  proceed-  he  not  being  such  a  public  officer  as  a 
ings  to  compel  him  to  do  so.  and  it  was  sheriff;  but  if  the  court  had  been  ap- 
said:  **  So  uniformly  has  the  doctrine  plied  to  for  a  mandamus  it  would  have 
been  maintained  that  there  is  a  legal  been  issued.  The  same  principle  was 
duty  to  accept  an  office,  when  duly  recognized  in  the  case  of  Rex  v.  Lar- 
elected  or  appointed,  in  a  public  or  wood,  4  Mod.  270,  which  was  an  in- 
municipal  corporation,  at  common  law,  formation  against  the  defendant,  who 
and  that  mandamus  is  an  appropriate  had  been  elected  sheriff  in  the  city 
remedy  in  cases  of  refusal,  that  it  is  of  Norwich,  and  who  had  refused  to 
accepted  by  all  the  text  writers.  *  *  *  serve, '*  to  the  great  hinderance,"  in 
It  follows  necessarily,  if  to  refuse  the  language  of  the  information,  **  of 
the  office  is  a  common-law  offense  and  the  business  both  of  the  king  and  his 
punishable  as  such,  that  a  legal  duty  subjects." 
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duties  imposed.*  From  this  it  follows  that  unless  the  right  is 
one  incident  to  the  office  or  is  conferred  by  statute  expressly  •  or 
by  implication,  the  right  of  an  officer  to  institute  and  maintain  an 
action  in  his  official  capacity  does  not  exist.*  In  short,  there  is 
an  implied  power  or  authority  in  public  officers  to  take  all  such 
legal  measures,  in  their  official  character,  as  may  be  requisite  to 
enable  them  to  execute  the  trust  or  discharge  the  duty  imposed 
on  them  by  law,  where  there  is  no  statute  prescribing  the  means 
by  which  such  trust  shall  be  executed  or  the  duty  discharged.* 

1.  Haynes  v.  Butler,  30  Ark.  69;  the  proper  party  plaintiff  ia  an  action 
Coanty  Treasurer  v.  Bunbury,  45  Mich,  to  collect  such'fees.  Willis  i;  Standard 
79;  Aaditor-Gen.  t/.  Lake  George,  etc.,     Oil  Co.,  50  Minn.  290. 

R.  Co.,  82  Mich.  426;  Rouse  V.  Moore,  Action  by  Sapervisor  forPtnalty.  —  A 

iS  Johns.  (N.  Y.)407;  Todd  r.  Birdsall,  statute  authorizing  a  supervisor  to  sue 

I  Cow,  (N.   Y.)  260;  Galway  v.  Stim-  on  behalf  of  his  tovrnship  for  a  penalty 

SCO,  4  Hill(N.  Y.)i36;  Denton  v.  Jack-  will  not  authorize  the  supervisor  of  a 

son,  2  Johns.  Ch.  (N.  Y.)  320;  Jackson  city  ward  to  sue.     Bizby  v.  Steketee, 

V,  Hart  well,  8  Johns.  (N.  Y.)422;  Vic-  44  Mich.  613, 

tory   V.   Blood,   25   Hun  (N.    Y.)  515;  8.  Burke  County  v.  Catawba  Lumber 

Chapline  v.  Overseers  of  Poor,  7  Leigh  Co.,  115  N.  Car.  590;  Hannah  p.  Wells, 

(Va.)  231,  30  Am.  Dec.  504.     See  also  4  Oregon  249. 

Palmer  v.  Vandenbergh,  3  Wend.  (N.  Idmitatioii  of  Power.  —  Where  general 

Y.)  193;    Silver  v.  Cummings.  7  Wend  power  to  sue  is  given  to  officers  who 

(N.  Y.)  181;  Avery  f/.  Slack,  19  Wend,  constitute    a    guasi    corporation,    the 

(N.  Y.)  50.  enumeration  of  certain  cases  in  which 

If  the  Duty  Rests  upon  the  Offloer  and  they  may  sue  will  not  preclude  them 

not  upon  the  corporation  which  he  rep-  from  suing  under  their  general  power, 

resents  he  is  entitled  to  the  assistance  especially   where   to  deny   them    that 

of  the  court  to  enable  him  effectively  right  would  deprive  those  whom  (hey 

to  perform  the  duties  enjoined   upon  represent  of  the  debt.     State  v.  Piatt, 

him.     Cole  v.  State,  131  Ind.  591.  15  Ohio  15. 

2.  Keeessity  of  Authority.  —  An  action  County  commissioners,  in  their 
by  highway  commissioners  against  a  capacity  as  such,  cannot  maintain  an 
turnpike  company  for  illegally  taking  action  against  individuals  who  injure 
possession  of  a  public  highway  cannot  or  destroy  public  highways,  where  the 
be  sustained  unless  it  can  be  shown  cases  in  which  they  may  maintain  ac- 
either  that  the  town,  in  the  exercise  of  tions  are  specially  enumerated.  Gallia 
some  corporate  power,  had  authority  County  tj,  Holcomb,  7  Ohio  (pt.  i.)  232. 
to  invest  the  plaintiff  with  the  legal  A  statute  authorizing  a  school  trustee 
capaciiy  to  institute  the  suit,  or  that  to  recover  a  school  tax  in  his  own  name, 
the  plaintiffs,  by  virtue  of  their  office,  where  the  delinquent  is  a  nonresident 
had  the  right  in  the  discharge  of  their  of  the  district  at  the  time  of  listing  the 
official  duties,  independently  of  said  tax  or  the  time  of  the  expiration  of  the 
supposed  authority,  to  bring  such  suit,  warrant  issued  for  the  collection  of  the 
Cornell  v,  Guilford,  i  Den.  (N.  Y.)  510.  tax,  precludes  the  officer  from  suing  a 

Foreelosure  of  Behool  Mortgage.  —  In  resident  taxpayer.     The   provision   of 

suits  by  school  land  commissioners,  in  Code  Civ.  Pro.  H.  Y.,  §  1926,  allow- 

the   name   of    the  state,    to    foreclose  ing  such  a  trustee  to  enforce  liabilities 

mortgages    to  secure  school  moneys,  created   by  law,  does  not  create  new 

the  state  is  a  party  within  Civ.  Code  causes  of  action,  but  merely  authorizes 

Oregon,   1872,  §  945  (Code  Civ.   Pro.  such  an  officer  to  maintain  in  his  own 

1892,  %  976),  which  requires  the  district  name  an  action  upon  an  existing  cause 

attorney  to  prosecute  or  defend  all  ac-  of  action  in  favor  of  the  district,  or  of 

tions  in  any  county  in  his  district  to  his  predecessor,  or  on  contracts  made 

which  the  state  may  be  a  party.     Mat-  by  him.     Chrigstrom  v.  McGregor,  74 

ter  of  Ison,  6  Oregon  465.  Hun  (N.  Y.)  343. 

A  lalaried  Offioer  Whose  Buty  It  Is  to  4.  Cornell  v.  Guilford,  i  Den.  (N.  Y.) 

OtUeet  Fees  pertaining  to  his  office  and  $10. 

pay  them  into  the  state  treasury  is  not  Implied  Authority.  —  Where  a  public 
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(2)  Exclusive  Authority  to  Sue  —  LegiaUtiTe  Power.  —  Unquestion- 
ably legislatures  have  power  to  prescribe  by  whom  actions  and 
suits  for  or  on  behalf  of  the  public  shall  be  brought.* 

Spadile  D«iigiiAti<m  of  Ofioer.  —  Where  the  particular  officer  or  class 
of  officers  to  whom  are  confided  the  institution  and  management 
of  actions  in  that  behalf  is  specifically  designated,  his  or  their 
authority  in  that  connection  is  exclusive.* 

(3)  Effect  of  Change  of  Incumbency,  —  If  an  indebtedness  or 
obligation  is  incurred  to  a  public  officer  as  such  —  that  is,  if  a 
party  becomes  liable  to  the  office  as  distinguished  from  a  liability 
to  the  incumbent  personally  —  the  right  to  recover  devolves  upon 
the  person  in  possession  of  the  office  at  the  time  when  the  debt 

office  is  instituted  by  the  legislature,  Oregon  366),  but  presumptively  in  the 
implied  authority  is  conferred  on  the  names  of  the  persons  composing  the 
officer  to  bring  aU  suits,  as  incident  to  board  in  their  official  capacity.  But  in 
his  office,  which  are  required  by  the  either  event  the  legal  effect  of  the  pro- 
proper  and  faithful  discharge  of  his  ceedings  would  be  the  same;  the  mort- 
official  duties.  Rpuse  v,  Moore,  18  gage  would  be  foreclosed,  and  a  sale 
Johns.  (N.  Y.)  407.  under  the  decree  would  divest  all  in- 
Tbe  Boeeiver  of  a  National  Bank  ap-  terest  of  the  mortgagor  and  transfer  it 
pointed  by  the  comptroller  of  the  cur-  to  the  purchaser.  The  supposed  vari- 
rencyis  an  officer  of  the  United  States,  ance,  if  it  existed,  would  not  be  ma- 
and  as  such  is  authorized  to  sue  in  the  terial."  Moore  v.  Frazer,  15  Oregon 
United  States  District  Court,  without  635,  wherein  it  appeared  by  the  decree 
regard  to  the  citizenship  of  the  parties,  that  the  mortgage  was  foreclosed  by 
Frelinghuysen  v.  Baldwin,  5  N.  J.  L.  the  state,  and  it  was  argued  that  the 
J.  201.  defendant,  who  claimed  through  the 
CommiMioiiars  of  Hlghwaji  cannot,  by  foreclosure,  did  not  produce  a  decree  in 
virtue  of  their  offices,  bring  suits  to  re-  a  suit  brought  in  the  name  of  the 
cover  damages  against  individuals  or  board  of  commissioners, 
corporations  for  illegally  entering  upon  Sabfequent  Statatory  Authority.  —  The 
and  taking  possession  of  the  public  implied  authority  of  an  attorney- 
highways  or  bridges  of  their  town,  general  or  district  attorney  to  institute 
Cornell  v.  Guilford,  i  Den.  (N.  Y.)  510.  and  maintain  an  action  on  behalf  of 
Seealso,  as  denying  the  right  of  county  the  state  is  immaterial  where  such 
commissioners  to  sue,  Gallia  County  r.  power  has  been  conferred  by  recent 
Holcomb,  7  Ohio  (pt.  i.)  232.  legislation.      Day    Land,   etc.,   Co.   t/. 

A  Forwt  ComniiMioB,  having  no  statu-  State,  68  Tex.  526. 

tory  authority  to  sue,  cannot  maintain  1.  Smith    v.   Adrian,    i    Mich.   495; 

certiorari  to  compel  the  cancellation  of  Romeo  v.  Chapman,  2  Mich.  179;  Den- 

a  tax  sale.     People  v.  Campbell,  82  ver  Tp.f.  White  River  Log,  etc.,  Co.,  51 

Hun  (N.  Y.)  338.  Mich.  472. 

Land  CommtMioimri  who  have  sold  2.  County  Treasurer  v.  Bunbury,  45 
lands  under  a  decree  may  bring  an  ac-  Mich.  79;  Denver  Tp.  v.  White  River 
tion  in  their  own  names  against  a  pur-  Lor, etc.,  Co.,  51  Mich.  472;  Bamford  v. 
chaser  who  has  not  complied  with  the  HoUinshead,  47  N.  J.  L.  439;  Bidel- 
conditions  of  sale.  Shinn  v.  Roberts,  man  v.  State,  iioN.  Y.  232. 
20  K.J.  L.  435;  Michener  V.  Lloyd,  16  Interference  with  Control  of  Suit. -— 
N.  J.  Eq.  38.  Where  by  statute  the  control  of  all  suits 
Voreolofure  of  Bohool-ftmd  Mortgagee,  against  a  school  district  is  confined  to 
—  In  Oregon  the  practice  in  suits  to  the  assessor,  unless  other  direction  is 
foreclose  school-fund  mortgages  does  made  by  the  voters  in  district  meeting, 
not  seem  to  have  been  uniform,  if  he  is  competent  other  officers  or  per- 
"  Sometimes  these  suits  have  been  sons  cannot  interfere  with  such  con- 
brought  in  the  name  of  the  state  (Mat-  trol,  nor  can  a  majority  of  the  voters 
ter  of  Ison,  6  Oregon  465);  in  other  interfere  except  through  the  action  of  a 
cases  they  were  prosecuted,  not  in  the  lawful  meeting.  School  Dist.  No.  4  v. 
name  of  the  state  (Hazard's  Appeal,  9  Wing,  30  Mich.  351. 
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or  obligation  accrues,  and  he  may  institute  and  maintain  an 
action  or  suit  thereon,  whether  or  not  he  was  in  office  at  the  time 
when  the  liability  was  created.* 

(4)  Procurement  of  Leave  to  Sue.  —  In  some  jurisdictions 
officers  who  have  not  the  right  to  sue  by  virtue  of  their  office, 
and  who  are  not  expressly  or  impliedly  authorized  by  statute  to 
bring  actions  or  proceedings,  must  obtain  such  authority  from  the 
public  body  or  corporation  which  they  represent  before  they  can 
have  any   standing  as  parties  plaintiff  in   a  court  of  justice.* 

1.  Bagby    v.    Baker,    18    Ala.    633;  trustee    having  a  legal   right   to  sue. 

Sinking   Fund   Com'rs   v.    Walker,    6  Oliver  v.  Crawford,  i  Mo.  263. 

How.   (Miss.)   143,   38  Am.   Dec.  433;  Payee   of  Vote. —  A  payee  cannot  re- 

Jansen  z'.  Ostrander,  I  Cow.  (N.  Y.)670.  cover  in  his  own  name  upon  a  note 

ObUgation  to  Offioor  or  Snocenor.  —  A  running  to  him  as  United  States  Indian 

promissory  note  payable  to  A,  treas-  agent,  his  successors  in  office,  or  order, 

urer,  etc.,  of  a  public  fund,  or  his  sue-  Balcombe  v.  Northup,  9  Minn.  172. 

cessor  in   office,  may   be   sued  in   the  Sight  to  Fees.  —  Under  Sayles's  Civ. 

name  of  the  present  treasurer,  the  note  Stat.  Tex.,  art   297,  authorizing  an  at- 

always  remaining  the  property  of  the  torney  for  a  body -corporate  to  retain 

trustees  of  the  fund.     Tainter  z/.  Win-  commissions  from  moneys  collected  by 

ter,  53  Me.  348.  him,  the  attorney  in  office  who  collects 

Overseen  of  the  Poor  are  a  quasi-cov-  moneys  on  execution  is  entitled  to  the 

poration;    and   their    successors    may  commissions,  notwithstanding  his  pre- 

8ue  for  a  debt  or  duty  due  to  their  pre-  decessor  secured  the  judgment,  from 

dec^ssors    in    their    official     capacity,  which  an  appeal  was  taken  when  his 

Grant  v.  Fancher,  5  Cow.  (N.  Y.)  309.  term  expired.     Flynt  v.  Jones  County, 

An  Action  on  a  Bastardy  Bond  given  to  (Tex.  Civ.  A  pp.  1S99)  50  S.  W.  Rep.  203. 
A  and  B,  as  overseers  of  the  poor  of  a  2.  Instances.  —  Where  a  statute  (San b. 
certain  town,  must  be  brought  in  the  &  B.  Annot.  Stat.  Wis.  (1898),  §  776. 
names  of  the  overseers  of  the  poor  in  subdiv.  2)  empowers  the  qualified  elect- 
office  at  the  time  of  the  commencement  ors  of  each  town  to  direct  the  institu- 
of  the  suit.  Armine  v,  Spencer,  4  tion  and  defense  of  all  actions  in  which 
Wend.  (N.  Y.)  406.          ^  the  town  is  a  party,  or  interested,  and 

Action  by  Town  Sapenrikor.  —  It  seems  to  employ  all  necessary  agents  and  at- 

that  a  penalty  incurred  under  the  12th  torneys  for  the  prosecution  or  defense 

section  of  the  Nfw  York  act  relative  to  of  the  same,  an  action  to  enjoin  the 

the  duties  and  privileges  of  towns  (i  R.  obstruction    of    a    highway,    and    for 

L.  131)  while  one  is  supervisor,  but  not  damages,  cannot  be  maintained  without 

sued  for  by  him,  may  be  collected  by  the  required  authority.     Woodman  v. 

his  successor,  in  his  own  name,  adding  Bohan,  91  Wis.  36. 

his  official  title.     Jansen  v.  Ostrander,  Rev.  Stat.  Wis.,  §  819,  requires  town 

I  Cow.  (N.  Y.)  670.  supervisors   to  attend   to  prosecutions 

CommisBioners  of  the  Sinking  Fond  of  for  breaches  of  official   bonds   to  the 

the   state  of  Mississippi,  declaring  as  town's  damage,  consequently  the  direc- 

such  commissioners,  mav,  in  an  action  tion  required  by  section  776  is  not  neces- 

at  law,  recover  moneys  belonging  to  sary  to  authorize  a  suit  by  a  town  on 

such  fund  which  have  been  loaned  by  an  official   bond.     Cady  v.   Bailey,  95 

them  or  by  their  predecessors  in  office.  Wis.  370. 

Sinking   Fund    Com*rs    v.    Walker,   6  Under  a  statute  of  iY/m^jvr/ requiring 

How.  (Miss.)  143,  38  Am.  Dec.  433.  a  state  board   to  bring  suits  to  prevent 

Suit    by    Trustee  After  Expiration   of  violations  of  school-land  grants,  and  to 

Term.  —  A  bond  given  to  a  judge  of  employ  an  attorney  to  prosecute  such 

probate  by  name  and  his  successors  in  suits,    an   attorney   appointed    by   the 

office   may  be  sued  on  in  the  name  of  board  must  be  authorized  by  the  board 

the  officer  after  he  has  ceased  to  hold  to  proceed  with  the  suit.     The  failure  to 

office,  because  in  consequence  of  the  disaffirm    the    action   of  the    attorney 

abolition  of  the  office,  there  being  no  is  not  a  ratification  thereof.     Missoun 

successor,   he   will   be   regarded   as  a  v.  Luce,  62  Fed.  Rep.  417. 
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However,  the  sufficiency  of  the  authorization  or  direction  is  a 
matter  necessarily  dependent  upon  the  special  facts  in  each  case.^ 

Withdrawal  of  Penniiaioii  to  Sue.  —  And  it  seems  that  perniission 
once.given  to  institute  a  proceeding  cannot  be  capriciously  with- 
drawn, nor  can  the  proceeding  be  dismissed  when  such  with- 
drawal or  dismissal  will  prejudice  the  parties  for  whose  interest 
the  suit  or  proceeding  was  originally  instituted.* 

(5)  Joinder  of  Causes  of  Action,  —  While  causes  of  action 
accruing  to  two  public  officers  or  sets  of  officers  separately  cannot 
be  joined,'  an  officer  who  in  himself  unites  two  offices  may  recover 
in  one  action  funds  belonging  to  both  offices  and  withheld  by  the 
same  person.^ 

Authority  to  "Appoar."  —  A  statutory  general,     directing    a    United    States 

provision     that    a    designated    officer  attorney   to   proceed    in   a   suit,   suffi- 

**shall  appear  in  behalf  of  his  district  ciently  shows  authoriiy  to  institute  the 

in  aU  suits  brought  by  or  against  the  suit.     Mullan  v.  U.  S.,  118  U.  S.  271. 

same"  will  not  authorize  him  to  sue  of  An  Appeal  by  a  public  official,  when 

his  own  motion.     Independent  School  it  can  be  taken  only  by  authority,  must 

Dist.  No.  6  V.  Wtrtner,  85  Iowa  387.  be  duly  authorized.     Schioeder  v.  Lan- 

Privato  Pertona  cannot  file  a  bill  in  caster  City,   15   Pa.  Co.  Ct.   Rep.  466. 

behalf  of  themselves  and  others  who  St^itXsoin/ra^  W,  10,  Appeal  and  jKtzntw. 

may  come  in,  or  in  behalf  of  a   town  Under  the    IViscoftsin  statute   (Rev. 

without  the  knowledge  and  consent  of  Stat.,  §  3298)  respecting  the  recovery  of 

the  town  duly  declared.      Denton    v.  forfeitures  and  providing  that  appeals 

Jackson,  2  Johns.  Ch.  (N.  Y.)  320.  shall    not  be  taken  from  a  judgment 

HecoMity  of  Authority.  —  \n  Wisconsin  against  the  state  unless  authorized  by 

the  board  of  directors  of  a  school  dis-  the  attorney-general  or  district  attor- 

trict   may    sue    for  an   injury   to   the  ney,  an  appeal  in  a  proceeding  by  a 

schoolhouse  without  the  authorization  town   to  recover  a  forfeiture  may' be 

of  the  electors.     School  Dist.  No.  8  v.  taken  by  the  attorney  for  the  town  by 

Arnold,  21  Wis.  658.  direction  of  the  district  attorney  of  the 

The  solicitor  of  the  Park  Commission  county.     State  v.  Wertzel,  84  Wis.  344. 

of  the  city  of  Philadelphia,  having  lim-  2.  People    v.    North   San    Francisco 

ited  power  to  bring  actions  or  suits  in  Homestead,  etc.,  Assoc,  38  Cal.  564; 

the  name  of  the  municipality,  may  do  People  v,   Jacob,    (Cal.    1886)  12    Pac. 

so  without  the  express  consent  of  the  Rep.  222;  People  v.  Clark,  72  Cal.  289. 

latter,    whenever    it    is    necessary    to  3.  Bight  of  Action  in  Different  Officials, 

carry  into  effect  the  objects  for  which  —  Under  a  statute  (Laws  Mich.  1881, 

the    Park    Commission    was    created,  pp.  285,  288)  requiring  actions  for   in- 

Philadelphia  v.  Germantown  Pass.  R.  juries  to  highways  (o  be  brought  by  the 

Co.,   10  Phila.  (Pa.)  165,31   Leg.   Int.  overseer  or  commissioner  of  highways, 

(Pa.)  3S0.  causes  of  action  for  injuries  in  different 

How     Objection     Taken.  —  Objection  districts  cannot  be  joined  in  an  action 

that  an  act  was  not  authorized  as  re-  by  the  township.     Denver  Tp.  v.  White 

quired  by  law  should   be  raised  by  a  River  Log,  etc.,  Co.,  51  Mich.  472. 

motion  to  dismiss,  and  not  by  a  motion  Suit  in  Joint  Karnes.  —  The  supervisors 

for  a  nonsuit.     Ft.  Covington  v.  U.  S.,  and  commissioners  of  highways  can- 

etc..  R.  Co.,  8  N.  Y.  App.  Div.  223.  not  maintain  for  the  town  a  suit  in  their 

1.  Direction  to  Begin  Suit.  —  An  order  joint  names  as  such  officers  on  a  con- 

of  the  mayor  and  treasurer  of  a  city  to  tract  made    by   them.     Palmer  v.   Ft. 

the  city  solicitor  to  begin  an  action  of  Plain,  etc.,   Plank-road  Co.,  11  N.  Y, 

debt  in  the  name  of  the  ciiy  against  376. 

"  the  devisees  of  J.  U.,  deceased,*'  is  Commiisionen  of  Two  Towns    Cannot 

sufficiently  definite  to  authorize  such  a  Unite  10  sue  for  an  encroachment  upon 

suit  against  those  devisees  by  name,  a  road  dividing  the   towns.      Bradley 

Rockland  v.  Ulmer.  87  Me.  357.  v.  Blair,  17  Barb.  (N.  Y.)  480. 

Order  of  Attomey-Oeneral.  —  A  certi-  4.  Trustee  of  Civil  and  School  Township, 

fied  copy  of  an  order  of  the  attorney-  —  In  Indiana  a  civil  township  trustee 
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{6)  In  Whose  Name  Action  Instituted.  —  Political  divisions  or 
bodies,  or  ^j^aj^political  corporations  invested  with  corporate 
^oyf GTS  su(f  imdo  for  specified  purpo3e3>  should  institute  and  main- 
tain actions  in  their  own  names,  except  where  an  officer  is 
expressly  authorized  by  law  to  sue  in  the  name  of  his  office  for 
the  benefit  of  the  body  which  he  represents,*  in  which  case  it  is 
usually  sufficient  to  bring  the  action  in  the  name  of  the  office,  so 
that  it  may  appear  that  the  suit  is  brought  by  the  officer  in  bis 
public  character,* 

Vj4fr  tlie  Code.  —  In  those  states  which  have  adopted  code  pro- 
visions  requiring  actions  to  be  prosecuted  in  the  name  of  the  real 
party  in  interest,  officers  representing  the  public  are  the  proper 
parties  to  institute  actions  on  its  behalf,  unless  some  other  course 

whu  is  fx  officio  trustee  of  the  school  summary  proceedings  before  a  magts- 

township,  and  authorized  to  control  the  trateforthe  violation  of  a  city  ordinance 

funds  of  both  townships,  may  as  trustee  appear  to  be  prosecuted  in  the  name  of 

of  the  civil  township  maintain  a  single  the  city  treasurer,  instead  of  in  the  cor- 

action  for  moneys  belonging  in  part  to  poraie  name,  Is  not  a  fatal  objection  to 

both  townships  and  wilfully  withheld,  their  validity.     HershofT  z^.  Beverly,  45 

Manor  v.  State,  149  Ind.  310.  N.  J.  L.  288.     See  also  generally  article 

1.  Merrill   v,    Kalamazoo,   35  Mich.  Ordinances,  vol,  15,  p.  409. 

211;  Romeo  r.  Chapman,  2  Mich.  179;  ObjeetioB — How  fi^sed.  —  An  objec- 

Duanesburgh  v,  Jenkins,  46  Barb.  (N,  tion  that  a  political  body  should  have 

Y.)  394.     See  also  Griggs  v.  Griggs,  56  brought  suit  in  its  own  name  instead 

N.  Y.  504,  affirming  &  Barb.  (N.  Y.)  of  by  its  official  board  must  be  pleaded 

287.  in   abatement  or  it    will    be  deemed 

State  Honeji. —  The  Treasurer  of  the  waived.     Johr  v,  St.  Clair  County,  38 

State  cannot  sustain  an   action   In  his  Mich.  532, 

own  name,  describing  himself  as  treas-  2.  Manlove  r.   McHatton,   5  111.  95; 

urer,   to  recover  a  fine  and  costs  im-  Saratoga  County  f,  Doherty,  16  How, 

posed   by    a    judgment    of    court    on  Pr.  (N.  Y.  County  Ct.)  46;  Pomroy  ». 

conviction  of  a  crime,  although  by  the  Sperry,   16  How.   Pr.  (N,  Y.  Supreme 

terms  of  the  judgment  the  fine  is  pay-  Ci.)  2ii;  Wilson  v.  Trustees  of  No.  16, 

able  to  the  treasurer  of  the  state,  for  8  Ohio  174;  Hill  v.  Road   Dist.   No.  6, 

the  use  of  the  state  treasury.     Blsselj  10  Ohio  St.  621 ;  Covington,  etc..  Bridge 

V.  Spencer,  9  Conn.  267.  Co.  v.  Mayer,  31  Ohio  St.  317;  Barnet 

A    Land  Agent  of  the   State  cannot  v.  School  Directors,  6  W.  A  S.  (Pa.)  46. 

maintain  an  action  in  his  own  name  See  also  Bixby  z*.  Steketee,  44  Mich.  613. 

upon  a  non negotiable  promissory  note  VUlag^  Tnutees.  —  Where  a  statute 

given  to  him  in  his  official  capacity  for  made  the  president  and  trustees  of  a 

timber  belonging  to  the  state.     Irish  v.  village  ex  officio  highway  commission- 

Webster,  5  Me.  171.  ers,  it  was  held  that  a  suit  on  behalf  of 

A  note  to  **  J.  I.,  Land  Agent  of  the  village  to  recover  the  cost  of  con- 
Maine,  to  pay  him  or  his  order,**  given  structing  a  bridge  on  a  street  should 
for  propel ty  sold  belonging  to  the  state,  have  been  brought  by  them  in  their 
should  be  sued  in  the  name  of  the  official  name  as  commissioners,  and  not 
state,  and  not  in  the  name  of  the  in  their  name  as  a  common  council, 
agent.     State  v,  Boies,  ii  Me.  474.  Merrill  v.  Kalamazoo,  35  Mich.  211. 

Public  Aj^ent.  —  Actions  qpon  con-  Variance.  —  Where  an  execution  was 
tracts  made  in  behalf  o(  the  govern-  in  the  name  of  (he  "  President  and 
ment  by  a  public  agent,  acting  as  such  Directors  of  the  Bank  of  Tennessee,* 
and  within  the  scope  of  his  authority,  and  a  motion  for  nonreturn  was  made 
must  be  brought  in  the  name  of  the  In  the  name  of  the  **  President,  Direct- 
government,  and  not  in  that  of  the  ors,  and  Company  of  the  Union  Bank 
agent.  Balcombe  v,  Northup,  9  Minn,  of  the  State  of  Tennessee,*'  the  vari- 
172.  ance  was  held  to  be  immaterial.     How- 

▼lelatien  of  OrdlBa&^.  —  The  fact  that  ard  v.  Union  Bank, 7  Humph,  (Tenn.)26« 
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is  pointed  out  by  law.^ 

Wlrni  Complfito  Jwttaa  May  Be  Bona  BetW6«i  the  Parties  it  is  not  a  good 
ground  of  objection  that  the  action  was  brought  by  a  public 
officer,  instead  of  by  some  other  person.* 

(7)  Averments  as  to  Official  Character  of  Plaintiff —  Keoenitsr  Oen- 
•rally.  —  When  suit  is  brought  by  a  public  officer  for  the  benefit 
of  the  body  he  represents,  it  should  be  brought  by  the  officer  in 
his  individual  name,  with  the  addition  of  his  official  designation 
or  name  of  office,  excepting  of  course  where  statutory  provisions 
prescribe  otherwise.*  Under  some  circumstances,  however,  an 
action  may  be  maintained  in  the  name  of  the  officer,  or  of  the 
board,  without  a  designation  of  official  character.* 

1.  Walton  V,  Jones,  7  Utah  462.  And    see    Balnbridge    v,    Downle,    6 

2.  Dodson   v.   Lomax,  113  Mo.   555,     Mass.  253. 

holding  that  where  a  sheriff  has  mis-  Failure  to  Designate  Inenmbent.  — ^  An 

takenly  described  land  in  a  deed  made  action  in  the  name  of  '*  the  supervisor 

by  him  on  foreclosure  he  may  properly  of  the  town  of  G./'  without  mentioning 

file  a  bill  for  relief  from  the  mistake.  the  name  of  the  incumbent,  cannot  be 

8.  County  Treasurer  v,  Bunbury,  45  maintained.       Galway    v,   Stimson,  4 

Mich.    79;    Sinking    Fund    Com'rs   v.  Hill  (N.  Y.)  136. 

Walker,   6  How.   (Miss.)  143,  38  Am.  The  Omission  in  the  Title  of  the  Case  of 

Dec.  433;  Armine  v.  Spencer,  4  Wend,  the  individual  name  of  the  officer  is  not 

(N.  Y.)4o6;  Fire  Department  z\  Acker,  of  itself  fatal.     Covington,  etc..  Bridge 

26  How.  Pr.  (N.  Y.  Supreme  Ct.)  263;  Co.  v.  Mayer,  31  Ohio  St.  317. 

Horton  v.  Parsons,  37  Hun  (N.  Y.)42;  How    O^eotion    Taken  —  Motion  for 

Gould  V.  Glass,  19  Barb.  (N.  Y.)  179;  Nonsuit,  —  If  the  officers' names  be  not 

Commissioners   of  Charities,   etc.,    v,  mentioned,  it  is  ground  for  nonsuit  at 

Darge,  i  N.  Y.  City  Ct.  373;  Jansen  v,  the   trial.     Highway  Com'rs  v.   Peck, 

Ostrander,  i  Cow.(N.  Y.)  670;  Hebron  5  Hill  (N.  Y.)  215. 

V.   Ely,   Hill  &  D.  Supp.  (N.  Y.)  379;  On  Appfal,  —  kn  objection  that  the 

Todd  V.   Birdsall,  i  Cow.  (N.  Y.)  260:  plaintiff  is  designated   by   his  official 

Paige  V,  Fazackerly,  36  Barb.  (N.  Y.)  title  alone  must  be  taken  before  plead- 

392;  Highway  Com'rs  v.  Peck,  5  Hill  ing  to  the  merits  and  comes  too  late 

(N.    Y.)    215;    Galway    v,   Stimson,    4  when  made  for  the  first  time  on  ap- 

Hill  (N.  Y.)  136:  Pomeroy  v.  Wells,  8  peal.     County  Treasurer  v.  Bunbury, 

Paige  (N.  Y.)  406;  Earing  v.  Lansingh,  45  Mich.  79. 

7  Wend.  (N.  Y.)  185;  Rouse  v.  Moore,  18  4.  Griggs  v.  Gdggs,  56  N.  Y.  504, 

Johns.  (N.  Y.)  407;  Agent  v.  Rikeman,  affirming  66  Barb.  (N.  Y.)  287. 

I  Den.  (N.  Y.)  279.    See  also  Smith  v.  0tate  Prison  Agents.  —  Agent  v.  Rike 

Levinus,  8  N.  Y.  472;  Fowler  v.  West-  man,  i  Den.(N.  Y.)  279. 

ervclt,  17  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  Justice  of  the  Peace.  —  Rose  v.  Cobb, 

59.     But  see  Covington,    etc..   Bridge  64  Mo.  464. 

Co.  V.  Mayer,  31  Ohio  St.  317.  Sight  in  Salgeot-matter.  —  An  officer 

When  Bale  Applicable. —  The  rule  re-  having  a  special  or  general  property  In 

quiring  a  plaintiff  to  sue  by  his  name  the  subject-matter  of  the  action  may 

of  office  or  in  his  special  character  ap-  sue  in  his  individual  name.     Brewster 

plies  only  to  cases  in  which  the  action  v.  Vail,  20  N.  J.  L.  56,  38  Am.  Dec.  547. 

is  peculiar  to  the  office  or  where  the  At  Common  Lawsuits  were  brought  by 

suit  is  in  autre  droit.     Brewster  f.  Vail,  officers  in  their  individual  names,  as 

20  N.J.  L.  56.  such.     Horton  v.  Parsons,  37  Hun  (N. 

Tressnrer. —  In     Gray     v.     Paxton,  Y.)  42. 

Quincy  (Mass.)  541,  it  was  held  that  a  Port  Wardens.  —  An  objection  that  a 

resolve  of  the  general  court  authoriz-  bill  was  erroneously  filed  in  the  indi- 

ing  '*  A  B,   Esq.,  the  Province  Treas-  vldual  names  of  the  master  and  ward- 

urer,'*  to  demand  and  sue  for  money  ens  of  a  port  and  their  clerk,  whereas 

due  to  the  province  did  not  authorize  it  should  have  been  filed  in  their  cor- 

the  treasurer  to  sue  therefor  in  his  own  porate  name,  is  untenable.     Tyack  z\ 

name,  but  in  the  name  of  the  province.  Brumley,    i   Barb.   Ch.   (N.    Y.)  519, 
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Addition  to  Vame  of  Words  Detoriptive  of  Oi&oe.  —  The  mere  addition  to 
the  individual  name  of  the  plaintiff,  in  the  title  of  the  cause,  of 
words  descriptive  of  an  oflfice,  without  connecting  the  plaintiff 
therewith  or  showing  that  he  is  the  incumbent  thereof,  so  that  it 
may  be  seen  that  the  action  is  brought  and  a  recovery  sought  by 
him  in  his  official  character,  will  indicate  that  the  action  is  a  pri- 
vate one  and  not  brought  in  an  official  capacity.* 

AvermenU  Showing  Oifteial  Character.  —  Though  the  characterization 
of  the  plaintiff  in  the  title  to  the  action  indicates  that  the  action 
is  brought  by  him  in  his  individual  and  not  in  his  official  capacity, 
yet  if  from  the  averments  in  the  complaint  or  similar  pleading  it 
is  apparent  that  the  action  is  in  fact  brought  by  him  as  an  officer 
and  on  behalf  of  the  public,  it  will  be  so  treated,* 

wherein  the  court  said:  "They  area  plaintiff's  right  to  sue  provided  he  had 

corporation  for  certain  purposes,  that  annexed  the  name  of  his  office  to  his 

is  to  say,  they  have  a  name  in  law  by  own  name.      Robbins  v,  Woolcott,  66 

which  they  may  sue  for  fines  and  pen-  Barb.  (N.  Y.)  63. 

alties,  which  the  law  itself  imposes  in  1.  Gould  v.  Glass,  19  Barb.  (N.  Y.) 

certain  cases.     But  in  all  other  cases,  179. 

and  in  all  matters  of  business,  they  The  Mere  Addition  of  *' the  Commission- 
are  so  many  individuals  associated  to-  en  of  the  Board  of  Excite,"  etc.,  to  the 
gether  for  one  common  object,  in  which  names  of  the  plaintiffs  in  the  title  to 
they  are  all  interested,  and  the  income  the  cause,  without  anything  else,  is  a 
and  emoluments  of  which  are  equally  mere  description  of  the  persons  and  in- 
divided  among  them.  They  have  a  dicates  that  the  action  is  the  private 
common  benefit,  and  bear  a  common  action  of  such  persons.  Bonesteel  v. 
burden  as  partners;  and  for  any  injury  Garlinghouse,  60  Barb.  (N.  Y.)  338. 
or  disturbance  which  affects  that  com-  Objection — How  Taken — Demurrer. — 
mon  interest  I  can  perceive  no  difficulty  It  is  optional  with  the  defendant 
in  allowing  them  to  pursue  the  ap-  whether  he  will  demur  to  a  complaint 
propriate  remedy  in  their  own  proper  defective  in  this  respect,  and  his  fail- 
names."  ure  to  avail  himself  of  this  right  will 
-  Suit  by  County.  —  In  Michigan  it  has  not  preclude  him  from  urj^ing  the  ob- 
been  held  that  a  county  may  sue  in  the  jection  at  any  stage  of  the  cause, 
name  of  its  supervisors  upon  the  bond  Gould  v.  Glass,  ig  Barb.  (N.  Y.)  179. 
of  the  treasurer  of  the  board.  Johr  v.  Konsoit.  —  A  highway  commissioner 
St.  Clair  County,  3d  Mich.  532.  may  be  nonsuited  for  failure  to  allege 

Obligee  in  Bond.  —  Where  a  bequest  or  prove  his  official  character.     Albro 

was  made  to  the  corporation  of  a  vil-  v.  Rood,  24  Hun  (N.  Y.)  72. 

lage  for  school  purposes,  and  a  probate  2.  Keoessity  of  Averring  Official  Action, 

order    was    granted   authorizing    suit  — It    is  essential,   however,   that   the 

upon  the  bond  of  the  residuary  legatee  complaint  should  aver  that  the  plain- 

for  the  "  use  and  benefit  of  the  com-  tiff  sues  officially.     Gould  v.  Glass,  19 

mon  council  *'  of  the  village,   it  was  Barb.  (N.  Y.)  179. 

held  that  suit  was  properly  brought  by  It  should  appear  that  the  claim  is 

the  judge  of  probate,  the  obligee  named  made  by  the  officer,  and  not  by  the  in- 

in  the  bond,  for  the  use  and  benefit  of  dividual.     Thus   where   the    plaintiffs 

the  village.     Hatheway  v.  Sackett.  32  were   described  as  "  C.   H.  G.,"  etc., 

Mich.  97.  **  commissioners,"  eic,  but  in  no  other 

Joinder  of  Issne  as  Conceseion  of  Sight  part  of  the  complaint  was  there  con- 
to  Sue.  —  The  fact  that  at  the  time  of  tained  any  intimation  that  the  suit  was 
joining  issue  the  defendant,  without  brought  by  the  plaintiffs  in  their  official 
distinctly  objecting  to  the  right  of  the  character,  nor  any  averment  that  the 
plaintiff  to  sue,  objected  that  the  action  plaintiffs  were  commissioners,  or  that 
was  not  brought  in  the  name  of  the  they  complained  as  such,  nor  any  de- 
plaintiff,  with  the  addition  of  his  official  mand  for  judgment  as  such,  it  was  held 
designation,  was  held  to  concede  the  that  the  action  was  to.  be  deemed  as 
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Amendmenu.  —  However,  where  no  prejudice  will  result  to  the 
defendant  and  the  course  of  justice  will  be  promoted,  it  is  usual 
to  allow  amendments  that  the  action  may  proceed  for  the  benefit. 

of  the  office  or  for  such  body  or  the  like  as  the  officer  represents, 
and  for  whom  he  intended  to  act.* 

(8)  Averments  of  Appointment  and  Qualification,  —  Averments 
of  lawful  appointment  or  election  to  office  and  due  qualification 
for  the  performance  of  the  duties  thereof  are  ordinarily  sufficient 

without  setting  out  in  detail  the  facts  relative  thereto.* 

one  brought  by  the  plaintifTs  in  their  nomer    was    held    lo    be  curable    by 

individual  character.     Gould  v.  Glass,  amendment. 

iq  Barb.  (N.  Y.)  lyq.  Surplusage.  —  Where  an  action  is  im- 

Snffideney  of  Averment.  —  An  allega-  properly    brought  by   officers  in   iheir 

tion  that  "  the  complaint  of  the  plain-  own    names,    describing    their    office, 

tiff   above    named,   as  supervisor    as  their  individual  names  may  be  stricken 

aforesaid,  shows,"  etc.,  is  a  sufficient  out  as  surplusage,  so  that  it  may  ap- 

allegation  of  the  capacity  in  which  the  pear  that  they  sue  in  their  public  char- 

plaintiiT  sues,  where  in  the  title  of  the  acter.     Barnet  v.  School   Directors    6 

complaint  he  describes  himself  as  '*  S.  W.  &  S.  (Pa.)  46. 

S.,  supervisor  of  the  town  of  N.  H.,"  Objection  —  How  Taken.  —Advantage 

etc.     Smith  v.  Levinus,  8  N.  Y.  472.  of  misnomer  in  the  official  designation 

In  Fowler  v.  Westervelt,  17  Abb.  Pr.  of  a  plaintiff  can  be  taken  only  by  a 

(N*.  Y.  Supreme  Ct.)  59.  40  Barb.  (N.  plea  in  abatement.     Moodey  v,  Shaw, 

Y.)  374,  distiHouishing  Gould  v.  Glass,  Tappan  (Ohio)  330. 

IQ   Barb.  (N.  Y.)  179,  the  title  to  the  2.  Kelly  v.   Breusing,   33  Barb.  (N. 

complaint  gave  the  names  of  the  plain*  Y.)  123,  affirming  32  Barb.  (N.  Y.)  601. 

tiffs,  described  them  as  commissioners,  Keoessity  of  Setting  Out  Commieiion.  — 

and  in  the  body  of  the  complaint  it  was  An   averment  of   lawful   appointment 

averred   that    the    plaintiffs,   commis-  and  entry  upon   the  duties  of  office  is 

sioners,   etc.,    complained.     This  was  sufficient  without  setting  out  the  offi- 

held  sufficiently  to  indicate  the  charac-  cer's  commission.     People  v.  Pace,  57 

ter  in  which  the  plaintiffs  complained.  111.  App.  674. 

and  th  it  they  did  so  as  officers  and  not  Acquirement     of     Office  —  Action     ez 

as  individuals.  Officio. —  In   Powers  v.  Ware,  2  Pick. 

A  complaint  in  which  the  plaintiff  in  (Mass.)  451,  the  plaintiffs,  as  overseers 

one  count  alleges  that  he  was  '*  super-  of  the  poor,  declared  on  an  indenture 

visor,"  etc.,  and  in  another  *'  as  super-  made  by  selectmen  who  were  ex  officio 

visor  as  aforesaid*'  charges  the  acts  the  former  overseers,  by  force  of  a  stat- 

for  which   he  seeks  a   recovery,  is  a  ute.     There  not  being  persons  specially 

complaint  in  an  official  and  not  an  in-  chosen   to   be   such   overseers,  and   it 

dividual  capacity.     Griggs  %f.  Giiggs,  being  admitted  that  the  persons  who 

66  Barb  (N.  Y.)  287,  affirmed  56  N.  Y.  executed    the    indentures    were    duly 

504.  chosen  selectmen,  and  that  no  persons 

1.  Johr  V,  St.  Clair  County,  38  Mich,  were  specially  chosen  overseers  of  the 

532.     And   see   Agent  v.   Rikeman,  i  poor,  the  case   was  held  to  be  within 

Den.  (N.  Y.)  279.  the  statute.     And   it  was  further  held 

Sight  to  Amend.  —  A  pleading  in  the  that  it  was  not  necessary  for  the  plain- 
name  of  ah  office  without  the  addition  tiffs  to  state  the  manner  in  which  the 
of  the  officer's  name  is  amendable,  former  overseers  became  such,  whether 
County  Treasurer  v.  Bunbury,  45  by  special  election  to  that  office,  or 
Mich.  79.  whether   it    devolved    upon    them    by 

In   Merrill  v.   Kalamazoo,  35   Mich,  force  of  the  statute,  in  consequence  of 

211,  wherein  the  president  and  trustees  their  being  elected  to  he  the  selectmen 

of  a  village,  who  were  ex  officio  high-  of  the  town,  but  that  it  was  sufficient 

way  commissioners,  brought  an  action  that   they   were  legally  authorized  to 

in  their  name  as  a  common  council  and  act  as  overseers  of  the  poor, 

not  as  commissioners,  to  recover  the  Preramptions.  —  In    an    action   by  a 

cost  of  constructing  a  bridge,  the  mis-  general  administrator  of   a  county  it 
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(9)  Want  of  Capacity  to  Stie  —  How  Objection  Taken,  —  Objec- 
tion to  the  want  of  legal  capacity  to  sue  should  be  taken  by  plea 
in  abatement.^ 

Trader  th«  CtoiMral  Imoo  and  bj  D«iiiiirr«r.  —  It  has  been  held,  however, 
that  the  question  may  be  raised  under  the  general  issue  and  upon 
a  trial  on  the  merits,'  and  that  where  the  objection  appears  on 
the  face  of  the  complaint  advantage  thereof  may  be  taken  by 
demurrer.' 

(10)  Conditions  Precedent  -  Necessary  Avertnents,  —  Conditions 
precedent  to  the  right  to  institute  and  maintain  an  action,  and 
upon  which  the  authority  of  the  officer  rests,  must  be  observed.* 

need  not  be  shown  that  the  plaintilT  capacity  to  sue,  to  a  declaration  in  as- 

was  nominated   and  recommended  for  sum psit  brought  by  the  treasurer  of  the 

the  office  as  provided  by  statute,  where  province  of  Massachusetts,  for  the  use 

the   court   appointing   him   is  one    of  of  the  province,  where  the  promise  was 

general  jurisdiction,  as  to  which  every  alleged  to  have  been  made  to  the  prov- 

reasonable  intendment  will  be  made  in  ince,  should  have  been  sustained, 

favor  of  the  regularity  of  its  proceed-  Succession  to  Office,  —  In  an  action  by 

ings,  when  assailed  collaterally.     Rus-  the  successors  to  certain  officers,  on  an 

sell  V.  Erwin,  41  Ala.  292.  obligation   to  such    officers  and   their 

Unneoeaaary     Averment.  —  When     an  successors  in  office,  objection  that  the 

officer  unnecessarily  avers  his  title  to  plaintiffs  are  not  such  successors  must 

the  office,  or  the  mode  of  his  appoint-  be   taken   by   plea  in  abatement,  and 

ment,  the  proof  must  support  the  entire  judgment  of  nonsuit  will  not  be  entered 

allegation,     i  Greenl.  Ev.,  §  92.  beause  of  the  failure  to  prove  that  fact. 

1.  See  article  Abatement  in  Plead-  Treasurers  v.  Wiggins,  i  McCord  L. 

ING,  vol.  I,  p.  10;  and  Moodey  v,  Shaw,  (S.  Car.)  568. 

Tappan  (Ohio)  330.  Waiver  of  Olijeetioa.  —  The  capacity  of 

'*  So  if  the  plaintiff  sues  for  anything  an  officer  to  sue  in  a  particular  capacity 

relating  to  his  office,  he  ought  to  name  is  waived  if  not  raised  by  plea  in  abatc- 

himself  by  the  name  of  his  office,  other-  ment.     Abbott  v.  Chase,  75  Me.  83. 

wise  it  may  be  pleaded  in  abatement."  9.  Carmichael   v.   School    Lands,    3 

Com.  Dig.,  til.  Abatement,  E.  21.  How.   (Miss.)    84,    wherein    objection 

The  Bight  to  Sue  as  Town  Troaaurer  was  so  made  that  trustees  of  school 

can  be  contested  only  by  plea  in  abate-  lands  had  no  right  to  sue. 

ment.     Kellar  v.  Savage,  20  Me.  199.  The  Want  of  a  Power  in  a  Oolleetor  of 

Want  of  Authority.  — IVhether  or  Not  Taxes  to  mainiain  an  action  to  recover 

a  District  Attorney  z^x\  prosecute  an  ac-  them  is  not  a  matter  of  abatement,  but 

tion  without  authority  is  a  matter  in  should  be  tried  on  the  merits.     Rud- 

abatement,  to  be  brought  before  the  dock  v.  Gordon,  Quincy  (Mass.)  58. 

court  by  answer,  or  by  special  motion  General    Olgeetion.  —  In    Robbins    v. 

or  order  to  shovv  by  what  authority  the  Woolcolt,   66   Barb.   (N.   Y.)  63,  after 

claim  is  prosecuted,  and  the  objection  joinder  of  issue  the  defendant  moved 

cannot  be  raised  on  trial  of  the  general  for  a  nonsuii,  on  the  ground  that  no 

issue,  or  by  mere  denial  of  the  allega-  cause  of  action  was  shown  to  exist  in 

tions    of    the    complaint.     Milwaukee  favor  of  the  plaintiff,  and  the  objection 

County  V.  Hackett,  21  Wis.  613.  was  held  to  be  too  general  and  insuffi- 

Action  to  Recover  Fine,  —  In  an  action  cient  to  enable  the  defendant  to  take 

by  a  judge  advocate   to  recover  a  fine  advantage  of  a  mistake  in  the  name  of 

imposed  by  a  court  martial  the  want  of  the  plaintiff. 

authority  of  the  plaintiff  to  recover  in  3.  Robbins  v.  Woolcott,  66  Barb.  (N. 

such  capacity  must  be  raised  by  plea  Y.)  63. 

in  abatement.     Vose  v.  Manly,  19  Me.  4.  Settlement  of  Aeeounta.  —  An  officer 

331.  who  has  disbursed  money  in  his  official 

On  Promise  Not  Made  to  Officer.  —  In  capacity  cannot  maintain  an  action  In 

Gray  v.  Paxton,  Quincy  (Mass.)  541,  it  his    own    name   to  recover  back    the 

was  held  that  a  plea  in  abatement  on  money  until  he  has  settled  his  accounts, 

the  ground  that  the  plaintiff  had  no  Steel  p.  Duncan,  2  Yeates  (Pa.)  113, 
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And  where  the  existence  of  such  conditions  confers  the  author- 
ity, or  it  is  expressly  conferred,  the  pleading  on  the  part  of  the 
pfainti£F  should  allege  in  appropriate  language  the  performance  or 
happening  of  such  conditions,  or  the  grant  of  such  authority,  that 

his  right  to  bring  the  action  may  sufficiently  appear.* 

And  see  U,  9.  v.  Martin,  2  Paine  (U.  recover  from  the  estate  of  an  insane 

S.)  68,  wherein  it  wma  held  that  in  a  person  moneys  expended  by  the  county 

suit  between  the  United  States  and  in-  for  his  support,  the  plaintiff  need  not 

dividuals,  00  credit  can  be  allowed  to  allege  that  he  was  authorized  by  the 

the  latter  unless  their  claim  has  been  board    of    supervisors    to    bring    the 

presented    to  and  disalloweii   by   the  action.      Cedar   County  v.   Sager,  90 

proper  officers.  Iowa  1 1. 

Aoti»n  h7  Oonnftj  Auditor  Against  Estate  Motion  for  Konsoit  or  Piimiwol.  ^  I  n 

of  Innno  Person, —  In  lovta^  to  author.  Ft.  Covington  v,  U.  S.,  etc.,  R.  Co.,  8 

ize  an  action  by  a  county  auditor  to  re-  N.  Y.  App.  Div.  223,  it  was  oi)jected  by 

cover  from  the  estate  of  an  insane  per-  a  motion  for  a  nonsuit  that  authority 

son  moneys  expended  by  the  county  to  bring  an  action  for  the  destruction 

for  his  support  it  is  not  necessary  that  of  a  town  bridge  had  not  been  given  by 

notice  of  the  direction  of  the  suit  be  any  town  meeting,  as  required  by  stat- 

gWen  to  the  insane  person  or  his  guard-  ute  (Laws  N.  Y.  1890,  c.  569, 9  24),  and 

inn.  CedarCouniycr,  Sager.QoIowa  II.  it  was  held  that  action  on  the  part  of 

1.  Tailnro  of  Another  to  8ae,  —  Where  the  town  meeting,  under  that  statute, 

it  13  the  duty  of  a  designated  officer  to  was  not  a  fact  necessary  to  be  averred 

bring  suit  only  upon  the  failure  of  an-  and  proven  in  order  to  entitle  the  town 

other  specified  officer  to  do  so,  a  com-  to  recover  upon    a    cause    of    action 

plaint  by  the  former  should  state  the  shown  to  exist  in  its  favor,  and  that  if 

failure  of  the  latter  to  bring  suit,  as  his  the  defendants  had  any  advantage  aris- 

reason  for  doing  so.     Bladen  County  ing  from  such  an  omission  and  wished 

V.  Clarke,  73  N.  Car.  255.  to  secure  it,  they  should  have  moved 

Beoignation  of  Frodeoaisor.  —  A  recital  to  dismiss  the  action  on  that  ground, 

in  the  order  appointing  a  general  ad-  it  not  being  one  of  the  issues  to  be 

m I nlstrator,  who  sues  as  administrator  tried  in   the   action.     The  court  said: 

iff  bonis  non^  that  the  preceding  admin-  '*  Whether  plaintiffs  have  legal  author- 

Istrator  had  "  duly  resigned,*   coupled  ity   to  sue  can  only  be  presented  on 

with  such  appointment,  is  sufficient,  in  motion."     See  also  People  z/.  Clark,  21 

a   collateral  proceeding,  to  show  that  Barb.  (N.  Y.)  214;  Schoharie  County  t^. 

the  resignation  had  been  accepted  by  Pindar,  3  Lans.  (N.  Y.)  14. 

the  court  as  required  bv  Act  Ala.  Dec.  Snrplusage.  —  In    an    Action    by    the 

12,  1857,  ^^^  ^'^  show  nis  authority  to  Attorney- General  on  behalf  of  the  peo- 

sue.     Russell  v,  Erwin,  41  Ala.  292.  pie,  an  allegation  in  the  complaint  that 

iLn  AfAdayit  of  a  Supervisor  for  a  War-  it  is  on  the  information  of  the  attorney- 
rant  which  states  that  he"  is  the  agent  general  may  be  rejected  as  surplusage, 
of  said  township,  and  makes  this  affi-  where  the  attorney-general  is  empow- 
davit  in  behalf  of  said  township,"  suffi-  ered  to  proceed  on  his  own  information, 
cientty  shows  authority  to  make  the  People  v,  Loew,  26  Civ.  Pro.  Rep.  (N. 
affidavit  for  the  township.  Fruilport  Y.  Supreme  Ct.  132,  19  Misc.  Rep.  (N. 
Tp.  V.  Dickerman,  go  Mich.  20.  Y.)  248. 

Sinotlon  to  (Rw. —  Whether  or  not  a  When  an  Attachment  by  the  Attorney^ 

declaration  on  a  bond  given  by  a  resid-  General  Is  Sued  Out  in  the  name  of  the 

uary  legatee  to  a  probate  judge  should  state,  he  need  not  exhibit  his  instruc- 

aver  the  making  of  an  order  allowing  tions  to  institute  the  suit.     If  instruc- 

suit  on  the  bond  for  the  benefit  of  a  vil-  tions  were  not  given  in  fact,  a  motion 

lage,  the  omission  of  the  allegation  is  should  be  made,  before  issue  joined,  to 

not  available  by  way  of  objection   to  dissolve   the   attachment.      Wolffe    v. 

the  proof  of  such  permission;  the  de-  State,  79  Ala.  201. 

feet,  if  such  it  be,  is  purely  technical  When  a  Distrlot  Attorney  Snot  In  the 

and  forma],  and  advantage  of  it  can  be  Name  of  the  Board  of  Bupenrisori,  the  ques- 

taken  only   by  demurrer.     Hatheway  tion  of  his  authority  to  bring  the  suit 

V,  Sackett,  32  Mich.  97.  can   be   raised   only   by   pleading  his 

In  anActhn  by  a  County  Auditor  to  want  of  authority  in  abatement.     Mil- 
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(i  i)  Verification  of  Pleadings.  —  The  statutes  usually  prescribe 
a  person  or  persons  by  whom  the  verification  of  a  pleading  may 
be  made  in  an  action  brought  by  or  against  a  public  officer  on 
behalf  of  such  officer,  and  in  this  connection  reference  is  made  to 
the  statutes  in  the  several  states  respecting  such  matters.* 

{\2)  Discontinuance. — Where  an  action  is  brought  by  an 
officer  on  behalf  of  the  corporation  or  body  politic  which  he  rep- 
resentSy  it  would  seem  that  no  right  exists  on  his  part  to  discon- 
tinue it  to  the  prejudice  of  the  public  authority,  and  that  when 
two  or  more  officers  jointly  bring  an  action  one  has  no  authority 
to  discontinue  without  the  consent  of  the  other.* 

b.  To  Recover  Books,  Papers,  and  Other  Office  Prop- 
erty—  {})  In  General,  —  Irrespective  of  statutes,  upon  the 
expiration  of  a  term  of  office  by  limitation,  or  the  abolition  of 
an  office,  or  where  an  incumbent  is  ousted  from  or  otherwise 
deprived  of  the  office  held  by  him,  it  is  his  duty  to  deliver  to  his 
successor,  or  to  such  other  person  or  depository  as  may  have 
been  designated  by  law,  all  moneys,  books,  papers,  and  property 
of  any  kind  belonging  to  the  office  and  of  a  public  nature,  and 
which  may  have  been  intrusted  to  or  acquired  by  him  during  his 
incumbency.  This  matter  has  now  been  generally  regulated  by 
statutes  whereby  civil  remedies  are  given  for  the  recovery  of  such 
property  and  for  the  neglect  of  this  duty,  and  penalties  and  pun- 
ishments are  imposed  for  misbehavior  in  this  respect.' 

waukee   County  v.  Hackett,  2i   Wis.  ton  v.  U.  S.,  etc.,  R.  Co.,  8  N.  Y.  App. 

613.     See  also  supra^  II.  i.  a.  (9)  Want  Div.  223. 

of   Capacity    to     Sue  —  How    Objection  8.  Where  Two  ^fOUfa^  of  the  Poor 

Taken,  Have  United  in  commencing  an  action 

1.  See    generally    article    Verxfica-  and  in  the  employment  of  counsel,  one 

TIONS.  of  them  has  no  power  to  discontinue 

Kentadkj.  —  Under  Civ.   Code    Ky.,  without    the    consent    of    the    other. 

8  117.  subsec.  2,  requiring  a  petition  Perry  v,  Tynen,  22  Barb.  (N.  Y.)  137. 

by  a  county  to  be  verified  by  its  chief  Withdrawal  of  Fermissioii  to  Sue.  — 

resident  officer,  or  by   its  attorney  if  That  permission  given  bv  a  public  offi- 

there  is  no  such  officer,  the  county  at-  cer  to  institute  a  proceeding  cannot  be 

torney  may  verify  such  a  petition,  on  withdrawn  or  the  proceeding  dismissed, 

the  refusal  of  the  county  judge  to  do  see   People    v.   North    San    Francisco 

so,  and  if  the  attorney  also  declines,  the  Homestead,  etc.,  Assoc,  38  Cal.  564; 

verification  maybe  made  by  the  jus-  People  c.  Jacob,  (Cal.  1886)12  Pac.  Rep. 

tices  of  the  county.     Estill  County  v,  222;  People  v.  Clark,  72  Cal.  28q. 

Richmond,  etc.,  R.  Co.,  91  Ky.  349.  8.  ThompFon   v.    Holt,  52  Ala.  496; 

Li  Hew  York,  where  the  recovery  for  Stutsman  County  v.  Mansfield,  5  Dakota 
the  destruction  of  a  bridge  may  be  had  78;  State  v,  Johnson,  30  Fla.  433:  Bay- 
in  the  name  of  the  town,  and  the  record  singer  v.  People,  115  111.  419;  La  Grange 
in  an  action  brought  by  the  town  for  v.  State  Treasurer,  24  Mich.  468;  Red- 
such  a  recovery  does  not  disclose  what  wood  County  v.  Tower,  28  Minn.  45; 
officer  instituted  or  has  charge  of  the  State  zf,  Borowsky,  11  Nev.  119;  Mat- 
action,  except  that  the  complaint  is  ter  of  Cobee,  8  How  Pr.  (N.  Y.  Su- 
verified  by  the  town  supervisor,  such  a  preme  Cl.)  367. 

verification  will  raise  no  presumption  Bona  Fide  Holding.  —  In  Bridgman  v. 

that  the  highway  commissioner  is  not  Hall,  16  Abb.  N.  Cas.  (N.  Y.  Supreme 

in  charge  of  the  action,  where  such  a  Ct.)  273,  it  was  said  that  the  summary 

verification  may  be  made  by  any  officer  remedy    provided    by   the   New   York 

acquainted  with  the  facts.     Ft.  Coving,  statute  was  applicable  only  when  the 
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(2)  Nature  of  Proceedings.  —  Proceedings  under  statutes 
designed  to  compel  the  delivery  of  books,  papers,  and  other 
property  by  public  officers  whose  right  to  the  office  has  terminated 
are  summary  in  their  nature,  and  their  purpose  is  to  afford  a  more 
complete  and  -expeditious  remedy  than  that  which  existed  at  com- 
mon law.  These  proceedings  are  not  conducted  as  ordinary 
actions,  and  are  not  governed  by  the  same  rules  of  pleading  and 
practice.* 

(3)  Title  to  Office  in  Question.  —  Such  proceedings  are  not 
designed  to  inquire  into  or  determine  the  right  to  the  office,  the 
validity  of  appointments,  or  the  regularity  or  propriety  of  pro- 
ceedings by  which  one  party  may  have  been  displaced  and  the 
other  become  entitled  to  the  office  to  which  the  property  in  ques- 
tion belongs.  Consequently  the  court  will  not  adjudicate  the 
title,*  though  there  are  decisions  to  the  effect  that  the  claimant 

incumbent  will ully  and  obstinately  re-  no  application.     Chambers  t^.  Stringer, 

fused  to  deliver  possession  of  the  prop-  62  Ala.  596. 

erty,  and  not  when  he  held  the  office  in  A  Writ  of  Airiitanee,  or  leave  to  issue 

good  faith,  supposing  himself  to  be  en-  an  execution,  should  not  be  granted 

titled  thereto.  upon  a  judgment  in  quo  warranto  di- 

Sights  to  Ciutody  of  Pi  opai'ly.  —  Super-  recting  the  sheriff  to  put  the  successful 
visors  being  ex  officio  assessors  of  their  party  in  possession  of  the  office  and 
respective  townships,  and  required  by  the  books  and  papers  belonging  to  it. 
law  to  preserve  and  keep  all  books.  So  far  as  the  office  is  concerned,  such 
assessment  rolls,  and  other  papers  a  judgment  executes  itself.  So  far  as 
belonging  to  their  office,  have  the  abso-  possession  of  the  books  and  papers  is 
lute  and  exclusive  right  to  the  posses-  concerned,  the  remedy  provided  by  the 
sion  of  the  rolls,  and  are  authorized  to  code  must  be  pursued.  Peoples.  Con- 
bring  suits  in  their  official  character  to  over,  6  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 
recover  possession  of  them.  Phenix  220. 
r.  Clark.  2  Mich.  328.  8.  Ex  p,  Scott,  47  Ala.  609;   Cham- 

Seplevin  or  Mandamus.  —  Replevin  is  bers  v.  Stringer,  62  Ala.  596;  Thompson 

not  a  proper  remedy  to  obtain  posses-  v.   Holt,   52  Ala.  491;    State  v,  John* 

sion  of  papers  filed  in  a  public  office,  son,  35  Fla.  2;  Ross  v,  Williamson.  44 

The  custody  of  such  papers  belongs  to  Ga.  501;   State  v,  Pitot,  21  La.  Ann. 

the  officer  in  charge,  and  mandamus  to  337;    Hallgren  v,  Campbell,  82  Mich, 

compel  the  custodian  to  deliver  them  255:  North  c/.  Cary,  4  Thomp.  &  C.  (N. 

up  to  the  owner  is  tlie  only  safe  pro-  Y.)  357;    Matter  of  Dudley,  24  Misc. 

cess.     La  Grange  v.  State  Treasurer,  Rep.    (N.  Y.  County  Ct.)  278;  Matter 

24  Mich.  468.  of  Bradley,  141  N.  Y.  527;   People  v. 

1,  Thompson  v.  Holt,  52  Ala.  491.  Allen.   51   How.  Pr.  (N.   Y.    Supreme 

Degree  of  PreoiseneM.  —  The  proceed-  Ct.)  97. 

ings  prescribed    by  Code   Ala.   1876,  The  Eligibility  of  the  Inooming  Oi&cer 

§206  ^/j^*^.,  relative  to  procuring  books  will    not    be   inquired   into.     Ross  v, 

and  papers  by  an  officer  entitled  to  the  Williamson,  44  Ga.  501. 

office,  should  not  be  embarrassed  by  Where  Neither  Party  Haa  Legal  Evi- 

questions  of  mere  pleading,  or  by  col-  de&oe  of  Hie  Eleetion,  the  court  has  no 

lateral  inquiries  into  the  propriety  or  power  to  ascertain  and  determine  the 

regularity  of  the  proceedings  by  which  result;  the  remedy  is  by  action.     Case 

one  party  may  have  been  displaced  and  v.  Campbell,   16  Abb.  N.  Cas.  (N.  Y. 

the  other  inducted  into  office.    Cham-  Supreme  Ct.)  269,  2  How.  Pr  N.  S.  (N. 

hers  V.  Stringer.  62  Ala.  596.  Y.)  85,  17  N.  Y.  Wkly.  Dig.  473. 

Bight  to  Jury.  —  Under  the  Code  Ala.  Effect  of  Proceedings  to  Beoover  Prop- 

1876.  §  206  et  sfq„  the  judge  is  the  sole  erty  on  Action  to  Try  Title.  —  The  pend- 

trier  of  the  facts,  and  has  no  authority  ency  of  a  proceeding  by  mandamus  on 

to  call  a  jury.    The  constitutional  pro-  the  application  of  a  relator  claiming  an 

yisions  respecting^  trials  by  jury  have  office,  to  compel  an  alleged  intruder  to 
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of  an  office  may  be  restrained  from  an  attempt  to  secure  the  pos- 
session of  the  office  property.  ^ 

(4)  Remedies  —  (a)  Aaoillary  to  Quo  Wanaato.  —  Proceedings  to 
compel  the  surrender  of  public  property  of  this  character  and  to 
impose  penalties  are  in  many  jurisdictions  ancillary  to  proceed- 
ings in  the  nature  of  quo  warranto  to  try  title.* 

(b)  Xaadamiu.  —  In  the  absence  of  specific  statutory  remedies  to 
compel  the  surrender  of  the  books,  papers,  and  other  property 
of  the  office,  or  of  express  statutory  provision  to  the  contrary, 
mandamus  is  an  appropriate  remedy  to  compel  the  delivery  of  the 
office  property  or  public  moneys  to  the  officer  entitled  thereto.* 

surrender  the  books  and  papers,  does  8.  Alabama,  —  Thompson  v.  Holt,  52 

not  prevent  a.n  action  under  a  statute  Ala.  491. 

authorizing  proceedings  to  be  taken  on  Con$ucHcut,  —  Burr    v.     Norton,     25 

behalf  of  the  state  to  try  the  title  to  the  Conn.  103. 

office.     In  the  ordinary  mandamus  pro-  Dakota,  —  Territory    v.     Shearer,    2 

ceedings  the  interest  of  the  relator  lies  Dakota  332. 

at   the   foundation;    and    though    the  Georgia,  —  See  Bonner  z/.  State,  7  Ga. 

state  is  a  party,  it  is  so  only  nominally.  473. 

The  fact  that  it  is  named  as  a  party  for  Illinois.  —  People  v.  Kilduff,  15    111. 

the   purpose  of  enabling  a  relator  to  492;  People  v.  Head,  25  111.  325. 

present  his  claim  should  not  defeat  the  Indiana,  —  Frisbie  v,  Fogg,  78  Ind. 

right  to  bring  an  action  really  upon  be-  269. 

half  of  the  people.     State  v.   Kreider,  Kansas,  —  Metsker    v,     Neally,     41 

21  La.  Ann.  482.  Kan.  122;  Huffman  v.  Mills,  39  Kan. 

When  Inquiry  AUowed.  —  The  title  of  577. 

the  parties  may  be  examined  in  order  Louisiana,  —  State  v,  Jumel.  32  La. 

to  determine  the  right  to  possession  of  Ann.  60;  State  v,  Johnson.  29  La.  Ann. 

the    property.     Matter  of  Whiting,    i  399;  State  v.  Secretary  of  State,  32  La. 

Edm.  Sel.  Cas.  (N.  Y.)  498.     And  see  Ann.    579;    State  v,    Kreider,   2i    La. 

Matter  of  Bartlett,  9  How.  Pr.  (N.  Y.  Ann.  482. 

Supreme  Ct.)  414.  Minnesota, — State  v.   Sherwood,    15 

Ib^'nnotlon  to  BMtrain  Interference. —  Minn.    221;    Crowell   v,   Lambert,    10 

The  question  of  title  to  the  office  can-  Minn.  369. 

not  be  indirectly  tried  in  a  suit  to  re-  Nevada,  —  State  r/.  McKinney,  sNev. 

strain    one    claiming  the    office   from  194. 

interfering  with   the  books  and  papers  New  Jersey,  — State  v.  Lay  ton,  28  N. 

belonging  thereto.     New  York  v.  Con-  J.  L.  244. 

over,  5  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  New  Mexico,  —  Conklin  v,  Cunning- 

171;  Conover  v,  Devlin,  24  Barb.  (N.  ham,  7  N.  Mex.  445. 

Y.)  587.  5  Abb.  Pr.  (N.  Y.)  73     And  see  New    York,  —  Matter  of  Whiting,  2 

Mott  V,  Connolly,  50  Barb.  (N.  Y.)  516;  Barb.  (N.  Y.)  520. 

Matter  of  Baker,  11  How.  Pr.  (N.  Y.  Su-  Tennessee,  —  Felts    v,     Memphis,     2 

preme  Ct.)  418;    Matter  of  Bartlett,  9  Head  (Ten n.)  650. 

How.  Pr.  (N.  Y.  Supreme  Ct.)  414;  Peo-  Texas,  —  Nelson  v,  Edwards,  55  Tex. 

pie  V.  Allen.  42  Barb.  (N.Y.)  203;  North  389. 

V,  Cary,  4  Thomp.  &  C.  (N.  Y.)  357.  Virginia,  —  Peters     v.    Auditor,    33 

1.  That  an  Ii^onotion  Will  Lie  to  re-  Gratt.  (Va.)368. 

strain  public  authorities  from  deliver-  England,  —  Rex  v,    Owen,    5    Mod. 

ing  to  the  claimant  of  an  office  papers  314;  K^xv,  Clapham,  i  Wils.  305;  Rex 

belonging  thereto,  see  Town  Council's  v,  Ingram,  i  W.  Bl.  50. 

Appeal,  (Pa.  1888)  15  Atl.  Rep.  730.  Canada.  —  Runion  v.   Latimer,  6  S. 

In  Texas  the  District  Court  has  juris-  Car.  126. 

diction  to  enjoin  an  illegal  seizure  or  And  see  gene  rally  article  Mandamus. 

use  of  the  books  and  papers  belonging  vol.  13,  p.  479. 

to  a  public  office.     Caruthers  v.  Har-  Proeeeding      by     Attomey-OenaraL  — 

nett,  67  Tex.  127.  Where  an  officer  has  been  suspended 

8.  See   generally  article   Quo  War-  and  his  successor  duly  commissioDcd, 

RANTO, /f7x/,  the  latter  is  not  a  necessary  party  to 
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(5)  Necessity  to  Sftow  Prima  Facie  Title.  —  To  enable  one  claim- 
ing an  office  to  institute  proceedings  to  obtain  the  possession  of 
books,  papers,  and  other  public  property  belonging  to  the  office, 
he  must  show  ^  prima  facie  title  to  the  office,  free  from  reasonable 
doubt ;  that  is,  a  title  to  which  the  law  attaches  the  possession  of 
the  office  and  a  right  to  exercise  its  functions,  upon  which  title 
the  court  must  rest  and  award  the  keeping  of  the  property  of  the 
office  to  the  person  having  title.* 

(6)  Plea  or  Answer,  —  The  answer  to  the  proceedings  must  be 

mandamns  proceedings  brought  on  the  of  the  property  of  the  office.     Cham- 
relation  of  the  attorney-general  to  com-  bers  v.  Stringer,  62  Ala.  596. 
pel  the  suspended  officer  to  deliver  up  Elaetion  to  7U1  Yaoaney.  —  The  plain- 
the  property    belonging  to  the  office,  tiff    must    show   prima   facie    that    a 
State  V.  Johnson,  30  Fla.  433.  vacancy    existed    and     that    he    was 

1.  Alabama.  —  Thompson  v.  Holt,  52  elected  to  fill  it.     Doane  v,  Scannell,  7 

Ala.  4^1 ;  Plowman  r.  Thornton.  52  Ala.  Cal.  393. 

559;  Chambers  v.  Stringer,  62  Ala.  596;  AdTsne  CUimants.  —  A  person  having 

Ex  p,  Scott,  47  Ala.  609.  at  some  prior  time  been  legally  elected 

California,  —  Doane    r.   Scannell,   7  the  clerk  of  a  school  district,  still  in  the 

Cal.  393;  Dorsey  v,  Smyth,  28  Cal.  21.  possession  of  the  office,  claiming  the 

Florida,  —  State  v,  Johnson,  35  Fla.  rightful  possession   thereof,   and  also 

2,  30  Fla.  433;  State  ».  Saxon,  25  Fla.  claiming  to  be  legally  entitled  to  hold 

792.  it,   cannot    be  convicted   under  Gen. 

Georgia,  —  Ross    v,   Williamson,   44  Stat.   Kan.  (1889),   par.   5613,  for  neg- 

Ga.  501.  lecting    or    refusing     to    deliver    the 

Kansas^ — Huffman  s*.  Mills,  39  Kan.  records,  books,  and  papers  belonging 

577.  to  the  office  to  one  not  in  possession  of 

Michigan,  —  Curran    v,    Norris,    58  the  office,  but  claiming  it  under  a  sub- 

M^ch.  512.  sequent  election.     State   v.   Dean,   49 

Minnesota,  —  State    v.     Patton,     62  Kan.  558. 

Minn.  388.  Whare  Then  Is  a  Contest,  no  proceed- 

Neto    Kf^i. -^ Matter  of  Baker,    11  ings  can   be  had    until  judgment  of 

How.  Pr.   (M.   Y.   Supreme  Ct.)  418;  ouster    has    been    regularly    entered. 

Matter  of  Sells,  15  N.   Y.   App.    Div.  Matter  of  Welch,  14  Barb.  (N.  Y.)  396, 

571;  Matter  of  Bradley,  141  N.  Y.  527;  7  How.  Pr.  (N.  Y.)  173. 

People  V,  Stevens,  5  Hill  (N.  Y.^  616;  DIspate  as  to  Title.  — The  proceedings 

People  V.  Allen,  42  Barb.  (N.  Y.)  203;  cannot  be   defeated   by   alleging  that 

Devlin's  Case,  5  Abb.  Pr.  (N.  Y.  C.  PI.)  there  was  a  dispute  as  10  the  title  to  the 

281;  People  V.  Holcomb,  5  Misc.  Rep.  office,  notwithstanding   the   allegation 

(N.   Y.   Supreme  Ct.)  459;  Matter  of  is  fortified  by  the  opinion  of  counsel. 

Whiting,  I  Edm.  Sel.  Cas.  (N.  Y.)  498,  People  v,  Barrett.  (Supreme  Ct.)  8  N. 

2  Barb.  (N.  Y.)  520;  Matter  of  Dudley,  Y,  Supp.  677. 

24  Misc.  Rep.  (N.  Y.  County  Ct.)  278;  Unoertainty  as  to  Title.  — If  the  ap- 
Matter  of  Welch,  14  Barb.  (N.  Y.)  396.  plicant's  claim  is  not  well  founded,  he 
7  How.  Pr.  (N.  Y.)  173;  North  v,  Cary,  will  fail,  though  the  claim  ^bf  the  re- 
4  Thomp.  &  C.  (N.  Y.)  357;  Case  v,  spondent  seems  to  be  equally  defective. 
Campbell,  16  Abb.  N.  Cas.  (N.  Y.  Su-  Conover's  Case,  5  Abb.  Pr.  (N.  Y.  Su- 
preme Ct.)  269,  2  How.  Pr.  N.  S.  (N.  preme  Ct.)  73. 

Y.)  85.  17  N.  Y.  Wkly.  Dig.  473 :  People  Setentioii  on  Frivolous  Oronnds.  —  The 

V.  Barrett,  (Supreme  Ct.)8  N.  Y.  Supp.  books  cannot  be  retained  upon  frivolous 

677.     See  Matter  of  Davis,  19  How.  Pr.  grounds  or  such  as  to  create  no  reason- 

(N.  Y.  Supreme  Ct.)  323.  able  doubt  as  to  the  right  of  the  appli- 

Ifiider    the    Alabama     Statnte  (Code  cant.     North  v.  Cary,  4  Thomp.  s  C. 

1876,  f  206  et  seq,,  a  commission  from  (N.  Y.)  357. 

the  governor,  founded  on  a  certificate  Cootvmaoioiu  Withholding.  — -  The  pro- 
of election,  or  a  certificate  from  the  visions  of  the  Alabama  statute  apply 
proper  authority  disclosing  a  vacancv,  only  where  the  applicant's  title  is  free 
is  an  tinassailable  title  on  which  the  from  doubt,  and  the  property  of  the 
court  must  act  and  compel  the  delivery  office    is     withheld     wilfully,     contu- 
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sufficient  both  in  form  and  substance  to  show  either  the  right  to 
hold  the  property  sought  to  be  recovered  or  to  relieve  the 
defendant  from  the  effects  of  the  law  by  showing  that  he  has  not 
offended.* 

(7)  Judgment  or  Order  —  Disobedience.  —  A  case  being  made 
out  for  the  possession  of  the  office  property,  an  order  or  similar 
direction  is  made  for  the  surrender  or  delivery  of  such  property, 
disobedience  of  which  is  punishable  in  such  manner  as  may  be 
provided  by  law.* 

maciously,  or  negligently,  and  without  1.  Writ  by  Judge  —  Sufficiency  of  AUe- 

reasonable  claim  thereto.     iE'x/.  Scott,  gation.  —  In  an  action  of  replevin  for 

47  Ala.  609.  the  seal  of  the  court  and  a  "  fee  book," 

SefoBal  by  Deputy.  —  If  an  office  is  the  defendant  claimed  to  hold  the  prop- 
vacant,  and  a  person  claiming  under  erty  by  virtue  of  a  writ  issued  by  the 
color  of  title  enters  and  assumes  the  judge  of  the  court,  which  wiit  was  era- 
duties  thereof,  he  can  compel  the  de-  bodied  in  the  answer.  It  was  held 
livery  to  him  of  the  books  and  papers,  that  the  writ  constituted  no  defense  in 
The  refusal  of  a  deputy  of  the  former  the  absence  of  affirmative  allegations 
incumbent  to  yield  up  possession  will  of  authority  to  issue  the  writ,  that  the 
not  affect  his  rights.  Conover  v.  Dev-  defendant  was  clerk  of  the  court,  and 
lin,  24  Barb.  (N.  Y.)  587,  5  Abb.  Pr.  (N.  that  the  plaintiff  had  been  lawfully  re- 
Y.)  73.  And  see  Matter  of  Davis,  19  moved  from  office.  Flentge  r.  Priest, 
How.  Pr  (N.  Y.  Supreme  Ct.)  323.  53  Mo.  540. 

Officer    Succeeding    Himself.  —  Where  Sufficiency  of  Affidavit.  —  Pursuant  to 

thedelivery  of  books  and  papers  wrong-  a  statute  providing  that  a  complaint  by 

fully  withheld  can  be  required  only  by  the  successor  to  the  office  shall  be  made 

the  qualified  successor  of  the  custodian,  to  "  any  justice  of  the  Supreme  Court, 

no  relief  can  be  afforded  if  it  appears  *    *    *    and   if  such  officer  be  satis- 

that  the  term  of  the  officer  having  the  fled,*'  etc.,  that  the  books  or  papers  are 

property  and  its  custody  will  expire  be-  withheld  he  shall  grant  an  order,  and 

fore  a  hearing  can  be  had  in  a  proceed-  if  the  person  charged  with  withholding 

ing  to  recover  the  property,  and  the  '*  shall    make    affidavit     before    such 

officer  withholding  it  has  been  elected  officer  that  he  has  truly  delivered  over 

for  the  term  then  following.     Beebe  v,  to   his   successor  all  such  books  and 

Robinson.  64  Ala.  171.  papers,"    etc.,    the  proceedings    shall 

In  Florida,  in  a  proceeding,  whether  cease  and    the  person   complained   of 

by   mandamus  or  under  the  statute,  shall  be  discharged,   the   plaintiff  ap- 

to    compel    the    transfer    of   property  plied  to  a  justice  of  the  Supreme  Court 

attached   to  a   public  office,  the  com-  to  compel  his  predecessor  in  office  to 

mission    of    the    governor    is   a   clear  deliver  a  certain  book  belonging  to  the 

prima  facie  title  to  the  office,  on  which  offce.     Upon    the    return   day   of   the 

the   courts    will    proceed    without    in-  order,  the  respondent  presented  an  afii- 

dulging  any  inquiries  behind  it,  when  davit  made    by  him  before  a  notary 

it  is  founded  on  a  certificate  of  election  stating  that  he  had  delivered  each  and 

or    a    certificate    disclosing    vacancy,  every  book  and  paper  in  his  possession 

made    by   proper  authority.     State  v.  or  under  his  control  within  bis  knowl- 

Johrison,  30  Fia.  493;  State  v.  Saxon,  edge  in  any  way  belonging  to  or  per- 

25    Fla.    792;     State    v,  Johnson,    35  taining  to  the  office  of  supervisor.     It 

Fla.  2.  was  held  that  the  affidavit  was  fatally 

Prohibition   Fending   Appeal.  —  When  defective  because  it  was  made  before  a 

an  appeal  has  been   taken  in  favor  of  notary    public   instead   of   before    the 

the  contestant  and  the  successful  party  justice  granting  the  order,  as  required 

in  a  proceeding  to  recover  from  the  in-  by  the  statute,  and  was  therefore  insuffi- 

cumbent  the  books,  papers,  etc.,  of  the  cient  to  justify  either  a  dismissal  of  the 

office,  prohibition  will  not  issue  against  proceedings  or  the  discharge  of    the 

an  injunction   restraining  the  further  defendant.     McGrory  r.  Henderson,  43 

prosecution   of  the  summary  remedy  Hun  (N.  Y.)  438. 

until    the    decision   of    the    appellate  2.  Matter  of  Whiting,    2    Barb.   (N. 

court,     ^jr /.  Scott,  47  Ala.  609.  Y.)   513;    Conover  v.    New    York,    25 
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(8)  Appeal — Rtvuw  — Bight  to  AppaaL  —  The  order  or  other 
direction  is  conclusive  and  binding  until  vacated  or  reversed,'  but 
usually  the  party  deeming  himself  aggrieved  has  a  right  to 
have  the  proceedings  determining  the  right  to  possession  of  the 
office  property  reviewed  by  the  appropriate  tribunal,*  though 
undoubtedly  there  are  cases  in  which  this  right  does  not  exist.' 

(9)  Criminal  Proceedings.  —  Sometimes  an  offender  against  pro- 
visions requiring  the  surrender  or  delivery  of  official  property 
may  be  punished  criminally.  When  this  is  so  the  indictment 
should  contain  averments  sufficient  to  make  out  the  statutory 
crime.* 

Barb.  (N.  Y.)  513;  Welch  v.  Cook,  7  granted  aniess  there  is  reasonable 
How.  Pr.  (N.  Y.  Supreme  Ct.)  282;  cause  for  the  appeal.  Case  v,  Camp- 
Matter  of  Baker,  11  How.  Pr.  (N.  Y.  bell.  t6  Abb.  N.  Cas.  (N.  Y.  Supreme 
Supreme  Ct.)4i8;  Matter  of  Davis,  19  Ct.)  269. 

How.   Pr.  (N.   Y.   Supreme  Ct.)  323;  8.  In  WiMondn  the  proceeding  is  not 

Matter  of  Bartlctt,  9  How.  Pr.  (N.  Y.  a  "  special  proceeding  "   within  Rev. 

Supreme  Ct.)  414.    And  see  the  cases  Stat.,  §  3069,  subdlv.  2,  allowing  ap- 

cited  in  the  notes  to  this  subsection.  peals    in    such     proceedings;     conse- 

In  Alahama  the  order  to  compel  the  quently  an  appeal  will  not  lie  from  an 

delivery  of  official  books  and  papers  is  order  to  compel  a  public  officer  to  de- 

a  mandatory  precept,  compulsory  on  liver  books  and  papers  to  his  successor, 

the  defendant  to  whom  it  is  addressed.  Prince  v.  McCarty,  61  Wis.  3. 

Thompson  7.  Holt,  52  Ala.  491.  Appealable  Interest.  —  A  notary  pub- 

In  MiMonrl  the  statute  requires  the  He  who  has  resigned  has  not  such  a 

warrant  to  command  the  sheriff  to  seize  pecuniary  interest  in  the  official  papers 

the  books  and  property  of  the  office  and  and    documents    appertaining  to    the 

deliver    them    to    the  officer  entitled  office,  which  belong  to  the  state,  that 

thereto.    The  property  is  thus  placed  he  can  appeal  from  an  order  to  hand 

in   cusiodia  legis.     No  right  is  deter-  them  over  to  his  successor.     Lafitte  v. 

mined,    and    the    claimants    are    left  Duncan,  4  Martin  N.  S.  (La.)  622. 

to  their  legal  remedies.      Flentge  v,  4.  For  criminal  proceeding  against 

Priest,  53  Mo.  540.  public  officers  generally  see  tnfra^  IV. 

Compelling  Surrender  of  Property  Fend-  Criminal  Proceedings, 

ing  Appeal.  —  In  Missouri^  after  final  Beftual  to  Frodnoe  Booki  and  Papers. — 

judgment  in  an  election  contest,  and  The  refusal  of  the  clerk  of  a  court  to 

pending    appeal,  the    trial  court  can  produce  the  books  and  papers  in  his 

compel  surrender  of  the  property  and  office  before  the  court  when  required 

enforce  its    order  by    attachment    or  is  a  misdemeanor  In  office.      State  v, 

otherwise.    State  v.  Woodson,  128  Mo.  Bowen,  41  Mo.  217. 

497.  Prooaeding    Against    Third  Person. — 

1.  Conover  v.  New  York,  25  Barb.  Under  a  statutory  provision  that  a  per- 

(N.  Y.)  513.  son  improperly  withholding  books  or 

8.  Thompson  r.  Holt,  $2  Ala.  491.  papers  from  a  public  official  may  be 

In  Alabama,  in  a  proceeding  to  com-  compelled  to  give  them  up  and  may  be 

pel  the  delivery  of  official  books  and  imprisoned  until  he  does  so,  persons 

papers,    etc.,    the    order    issued   is  a  other  than  the  former  occupant  of  the 

mandatory  precept  of  like  nature  with  office,  and  to  whom  he  has  delivered 

mandamus,  accomplishes  the  same  re-  the   keys  furnishing    access    to    such 

suit,  and  is  embraced  within  the  gen-  books  and  papers,  may  be  proceeded 

eral  phrase  '*  other  remedial  writs     in  against  and  be  subjected  to  the  pains 

the  act  which  authorizes  appeals  from  and  penalties  of  the  statute.     Matter  of 

judgments    on    application  for    man-  Freeman,   23   Misc.    Rep.   (N.   Y.  Su- 

damus     and     other    remedial    writs,  preme  Ct.)  752. 

Thompson  v.  Holt,  52  Ala.  491.  Attachment  —  Penalty.  —  Where    the 

A  Stay  of  Prooeedings  on  appeal  from  remedy  for  disobedience  to  an  order  on 

an    order  requiring  the    delivery    of  a  retiring  officer  to  deliver  documents, 

books,   .papers,    etc.,  should    not    be  papers,  money,  etc.,  to  his  successor  Is 

17  Encyc.  PI.  &  Pr.  —  n  161  Volume  XVII. 


dvil  Actioni 


PUBLIC  OFFICERS. 


and  Frooeediagi* 


c.  To  Recover  Compensation  —(i)  Against  Public  Auttwri- 

ties (a)  In  General.  —  Unless  some  express  provision  is  made  by 

statute  for  the  compensation  of  a  public  officer  for  official  services 
rendered  by  him,  as  where  special  officers  or  boards  are  made  the 
final  tribunal  to  which  he  may  resort  to  procure  his  compensation,* 
or  where  he  has  no  right  by  any  existing  statute  to  be  reimbursed 
for  such  services,  or  for  moneys  disbursed  by  him  in  the  perform- 
ance of  his  official  duties,*  he  may  look  to  the  public  authorities 

by  attachment  and  by  suit  for  a  statu-  might  not  be  sufficient  according  to  the 
tory  penalty  given  in  such  cases,  the    strict  rules  of  pleading  at  common  law, 

"it  sufficiently  met  the  requirements 
of  Crim.  Code,  §408  (Crim.  Code  1896. 
par.  591),  that  "  every  indictment  and 
accusation  of  a  grand  jury  shall  be 
deemed  sufficiently  technical  and  cor- 
rect which  states  the  offense  in  the 
terms    and   language  of  the   statutes 


order  cannot  be  enforced  by  a  motion 
for  summary  judgment.  O'Leary  v, 
Harrison,  6  Jones  L.  (N.  Car.)  338. 

Appeal  from  Semovai  —  Supersedeas  — 
Contempt.  —  In  Ex  p.  Thatcher,  7  III. 
167,  a  clerk  whose  removal  from  office 
had  been  ordered,  but  who  had  ap- 
pealed from  the  order,  was  directed  to    creating  the  offense,  or  so  plainly  that 


deliver  the  books,  etc.,  of  his  office  to 
a  person  whom  the  court  had  appointed 
as  his  successor,  and  it  was  held  that 
as  the  appeal  operated  as  a  super- 
sedeas, there  was  no  vacancy  in  the 
office  to  which  his  successor  could  be 
appointed,  and  that  the  court  had  no 
power  to  punish  him  for  contempt. 

Bnffloiencj  of  Indictment  —  Detaining 
Beoords.  —  Crim.  Code  III.  (1S96),  par. 
364,  provides  that  if  any  person  whose 
office  shall  have  been  abolished  by  law 
shall  wilfully  and  unlawfully  withhold 
or  detain  from  his  successor,  or  other 


the  nature  of  the  offense  may  be  easily 
understood  by  the  jury." 

Demand.  —  The  indictment  need  not 
aver  that  the  book  was  demanded  of 
the  defendant.  The  duiy  under  the 
statute  to  deliver  or  deposit  the  book 
on  abolition  of  the  office  is  absolute  and 
imperative  and  independent  of  a  de- 
mand or  request  from  any  one.  Bay- 
singer  V.  People,  115  111.  419. 

Abolition  of  Office.  —  An  indictment  is 
not  defective  because  it  fails  to  show 
by  express  averments  the  manner  in 
which  the  defendant's  office  was  abol- 


person   entitled    thereto    by    law,   the  ished.     Baysinger  v.   People,  115  111. 

records  appertaining  or  belonging  to  419. 

such  office,  he  shall  be  imprisoned,  etc.  1.  Charter  Provisions.  —  An  officer  of  a 

Rev.  Stat.,  c.  139,  provides  that  where  municipal   corporation  the  charter  of 


township  organization  is  discontinued 
in  any  county,  the  records  of  the  sev- 
eral towns  shall  be  deposited  in  the 
county  clerk*s  office,  etc.  In  Bay- 
singer  y.   People,   115   111.  419.  it  was 


held  that  an  indictment  alleging  that    N.  Y.  326. 


which  provides  for  a  peculiar  mode  of 
compensation  has  no  right  as  against 
the  corporation,  in  the  absence  of  an 
express  contract,  but  must  proceed 
under  the  charter.     Baker  v,  Utica,  19 


on  a  day  when  the  defendant,  a  town 
officer,  had  the  custody  of  part  of  the 
records  of  the  town,  his  office  was  abol- 
ished, and  that  he,  the  said  defendant, 
*'  did  then  and  there  feloniously,  wil- 
fully, and  unlawfully  withhold  and  de- 
tain said  book  from  the  office  of  the 
county  clerk  "  of  a  designated  county, 
which  office  was  the  law'ful  depository 


Settlement  by  County  Authorities. — 
Under  a  statute  constituting  county 
auditors  a  special  tribunal  to  settle  the 
accounts  of  certain  officers,  such  offi- 
cers are  confined  to  the  mode  pointed 
out.  Schuylkill  County  v,  Boyer,  125 
Pa.  St.  226. 

9.  Mendham  v,  Losey,  2  N.  J.  L.  327. 

Damages   for    Befosal  to  Indnet   into 


of  said  book,  sufficiently  charged  that  Office.  —  So  where  a  person  was  elected 

the  defendant  withheld  and  detained  to  an  office,  but  the  commissioners,  act- 

the  book  from  the  county  clerk,  since  ing  in  entire  good  faith,  refused  to  in- 

the  detention  of  a  record  from  the  office  duct  him,  on  the  ground  that  he  was 

to  which  it  belongs  is  of  necssity  a  de-  disqualified  under  the  constitution  from 

tention  from  the  officer  or  lawful  cus-  holding  the  office,  but  upon  a  suit  in- 

todian  of  the  record;  and  it  was  held  stituted  to  try  the  title  to  the.office  it 

that,   conceding    that    the    indictment  was  adjudged  that  he  was  qualified,  it 
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for  his  compensation,  and  if  the  authority  against  whom  he  claims 

is  capable  of  being  sued,  he  may  resort  to  an  action  at  law.* 

(b)  Prvreqnisitet  to  Baeovery.  —  To  authorize  a  recovery  it  is  essen- 
tial, where  conditions  are  annexed  to  the  right  to  bring  suit,  that 
the  plaintiff  should  have  complied  with  all  such  preliminary 
conditions.* 

(c)  Title  to  Offioo  in  Queitlon.  —  Where  the  title  to  an  office  is  in 

was  held  that  an  action  would  not  lie  sureties  on  said  official  bond.  Rizer  v, 
against  the  commissioners  to  recover  Davis  County,  48  Kan.  389. 
damages  for  the  profits  of  the  office  lost  8.  Demand.  —  An  action  may  be 
by  their  refusal  to  induct.  If  the  ac-  maintained  after  demand  and  refusal  of 
tion  of  the  commissioners  had  been  payment,  although  the  plaintiff  has  a 
prompted  by  malice,  or  to  accomplish  remedy  by  mandamus.  Martin  v.  El- 
an unlawful  end,  the  action  would  have  wood,  35  Minn.  309. 
been  maintainable.  Hannon  v.  Griz-  Preeentation  of  Aooonnt.  —  A  claimant 
zard,  96  N.  Car.  293.  may  sue  on  his  account  rendered  as 

Bervieee  Prior  to  Taking  Office.  —  The  marshal  though  he  did  not  present  it 

right  of   an   attorney  employed  by  a  with  other  contemporaneous  accounts, 

school  district  to  recover  for  his  serv-  Yoes  v.  U.  S.,  31  Ct.  of  CI.  293. 

ices  cannot  be  defeated  by  the  fact  that  Heoeesity  of  AjipFOval  of  Ck^ntraot.  — 

he  was  thereafter  appointed  one  of  the  Where  contracts  with  public  authorities 

committee  to  defend  the  suit  wherein  are  incomplete  until  approval,  unless 

he  acted,  and   for  that  reason  was  a  the  services  have  been  performed  with- 

public    officer,    and     therefore    could  out  objection,  or  there  is  evidence  of 

not  claim  compensation  for  discharging  an  intention  to  ratify  the  contract  and 

an  official  duty.     McCaffrey  v.  School  waive  its  formal  approval,  no  action 

Dist.  No.  I,  74  Wis.  100.  thereon   can    be    maintained    for    the 

Beimlninenient.  -^  Where  the  electors  services   rendered.     Place    v.   District 

of  a  town  in  their  town  meeting  di-  Tp.,  56  Iowa  573. 

rected  the  commissioners  of  highways  Befual  to    Approve    Accounts.  —The 

to  prosecute  a  turnpike  company  for  refusal    to  approve    a    United    States 

entering   upon   and  taking  possession  commissioner's    accounts,     especially 

of  a  public  highway  and  bridge  in  that  where  no  order  of  approval  or  disap- 

town,  and  the  commissioners  accord-  proval  is  entered,  bars  an  action  there- 

ingly  brought  a  suit  for  the  cause  of  for.     It  may  be  considered,  however, 

action,    and     had    judgment    against  as   bearing  on   the   question   of  good 

them,  it  was  held  that  they  could  not  faith.    South  worth  v,  U.  S.,  151  U.  S. 

sustain  an  action  against  the  town  to  \i^^  following  U.  S.  v.  Knox,  128  U.  S. 

be  reimbursed  their  costs  and  expenses  230;  U.  S.  v.  Tones,  134  U.  S.  483. 

or  the  costs  recovered  against  them  in  Efbot  of   Diiallowanee.  —  Act   Cong, 

that  suit.     Cornell  v.  Guilford,  i   Den.  March  3  1887  (24  Stat,  at  L.  505),  con- 

(N.  Y.)  510.  fers  jurisdiction  of  claims  against  the 

1.  "Who  Hay  Bo  Sued.  —  Where  the  United  States,  except  ''claims  which 
salary  is  directed  to  be  paid  out  of  a  have  heretofore  been  rejected  or  re- 
city  treasury,  an  action  will  lie,  though  ported  on  adversely  by  any  court,  de- 
the  officer  is  in  fact  a  county  officer,  partment,  or  commission  authorized  to 
Canniff  v.  New  York.  4  £.  D.  Smith  (N.  hear  and  determine  the  same."  Rev. 
Y.  430.  Stat.    U.    S.,  §    269,  directs    the    first 

Joinder  of  Action  for  Bettloment  with  comptroller  of  the  treasury  "  to  super- 

Aotlon  Against   Soreties.  —  A   cause  of  intend  the  adjustment  and  preservation 

action  against  the  board  of  county  com-  of -the  public  accounts  subject  to  his 

missioners  of  a  county  in  favor  of  one  revision;"  and  section  191  provides  that 

who  had  been  treasurer  thereof,  for  an  balances  certified   by  the  comptrollers 

accounting  and  settlement  of  his  ac-  of  the  treasury  upon  the  settlement  of 

counts  as  such    treasurer,  cannot   be  public  accounts  shall    be  conclusive, 

joined   with  a  cause  of  action  in  his  subject  to  revision  only  by  Congress  or 

favor  against  the  sureties  on  his  official  the  proper  courts.     In  U.  S.  v.  Rand, 

bond,  for  wrongfully  converting  prop-  53  Fed.  Rep.  348,  5  U.  S.  App.  230,  it 

erty   deeded  by  him  in  trust  for  the  was  held  that  the  disallowance  of   a 

protection  of  said  sureties  from  loss  as  commissioner's  fees  by  a  comptroller  is 
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(b)  Title  to  OffiM  in  QnMtioii.  —  The  right  to  the  fees  and  emolu^ 
ments  of  a  public  office  attaches  to  the  true  title,  and  not  to  a 
mere  colorable  title.  Consequently  where  a  person  who  claims 
to  be  a  public  officer  brings  an  action  for  the  compensation  which 
by  law  belongs  to  the  office  in  question,  his  title  to  the  office  is 
put  in  issue,  and  if  the  proof  shows  it  to  be  defective,  he  cannot 
recover  against  one  who  is  really  entitled  to  the  office.* 

(o)  Form  of  Action.  —  The  form  of  action  by  one  wrongfully 
deprived  of  office  is  generally  conceded  to  be  an  action  for  money 
had  and  received  or  an  action  of  that  nature.' 

California,  —  Stoddard  v.  Williams.  Abolition  of  Ofloo.  —  Where  the  office 

65  Cal.  472.  has  been  abolished  the  right  to  the  sal- 

Illinois,  —  Mayfield  v,  Moore,  53  111.  ary  may  be  determined  in  an  action  at 

428.  law.     Lynde  v.  Dibble,  19  Wash.  328. 

Indiana,  ~  Glascock    v,    Lyons,    20  1.  Glascock    v,    Lyon's,   20    Ind.    i; 

Ind.  2;  Douglass  v.  State,  31  Ind.  429.  MuUery  v.  McCann,  95  Mu.  579;  Rich- 

Kansas,  —  Rule  v,  Tait,  38  Kan.  765.  ards  v,  McMillin,  36  Neb.  352,  followed 

See  also  Saline  County  v.  Anderson,  in  McMillin  v,  Richards,  45  Neb.  786; 

20  Kan.  298,  27  Am.  Rep.  171.  Dolan    v.  New    York,  68    N.   Y.  274; 

Louisiana,  —  Petit    v.    Rousseau,    1$  Howard  2;.  Wood,  2  Lev.  245;  Lightly 

La.  Ann.  239;    Sigur  v,  Crenshaw,   10  v.  Clouston,  i  Taunt.  112, per  Heath,  J. 

La.  Ann.  297;  George  v.  Tucker,  27  La.  Allegatiom  of  Faeti.  —  The   plaintiff 

Ann.  67.  must  allege  in  his  petition  such  facts 

Michigan,  —  People     v.    Miller,     24  as  show  that  the  strict  legal  title  to  the 

Mich.  459.  office  is  vested  in  him.     Richards  v. 

New    York,  —  People  v.  Nolan,   loi  McMillin,  36  Neb.  352,  followed  in  Mc- 

N.  Y.  539;  Nichols  v.  MacLean,  iot  N.  Millin  v.  Richards,  45  Neb.  786. 

Y.  526;  Kessel  v.  Zeiser,  102  N.  Y.  114;  Inquiry  into  Titlo.  —  It  is  improper  to 

Dolan  V.  New  York,  68  N.  Y.  274,  23  render  judgment  for  the  salary  of  an 

Am.  Rep.  168;  McVeany  v.  New  York,  office  when  to  do  so  it  is  necessary  to 

80  N.  Y.  185,  36  Am.  Rep.  600.  pass  upon  the  title  to  the  office,  as  to 

North  Carolina, — State  v.  Tate,  70  which   the  court   has  no  jurisdiction. 

N.  Car.  161.  Baxter  V.  Brooks,  29  Ark.  174. 

Tennessee,  —  Stater.  Wright,  5  Heisk.  9.  Mayfield   v.    Moore,    53    111.  428; 

(Tenn.)  612;  Currey  v,  Wright,  9  Lea  Glascock  v,  Lyons,  20  Ind.  i;  Hunter 

(Tenn.)  247.  v.  Chandler,  45  Mo.  452;  Dolan  v.  New 

Virginia,  —  Nichols  v,  Branham,  84  York,  68  N.  Y.  274;    State  v.  Tate,  70 

Va.  923;    Booker  v.  Donohoe,  95  Va.  N.  Car.  161.     See  also  Arris  r.  Stukely, 

359.  2  Mod.  260;  Crosbie  v.  Hurley,  i  Ale. 

IVest  Virginia.  —  Bier  v,  Gorrell,  30  &  Nap.  431. 

W.  Va.  95.  Cmo.  —  In  Bier  v.  Gorrell,  30  W.  Va. 

United  States.  —  U.  S.  v,  Addison,  6  95,  it  was  said  that  *'  the  common-law 

Wall.  (U.  S.)  291.  form  of  action  in  such  cases  was  on  the 

England.  —  Lawlor  v.  Alton,  8  Ir.  C.  case  of  the  assize." 

L.  Rep.  160,  I  Selw.  N.  P.  81;  Boyter  In  Bier  v.  Gorrell,  30  W.  Va.  95,  the 

V.   Dodsworth,  6  T.  R.  681;    Powel   i:  declaration  averred  in  one  paragraph 

Milbank,  i  T.  R.  399,  note  d\  Sadler  v.  that  the  defendant  illegally  and  fraudu- 

Evans,  4  Burr.  1984;  Lightly  v.  Clous-  lently  exercised  the  duties  of  his  office 

ton,  I  Taunt.  113.  and  received    the    fees,   commissions. 

Foes  Seooivod  by  Third  Fenon.  —  and  perquisites  thereof,  to  the  amount 
Pending  an  appeal  from  a  decision  de-  of  a  sum  stated,  which  of  right  be- 
terminiag  the  light  to  an  office,  one  of  longed  to  the  plaintiflf  and  which  on 
the  claimants  resigned.  It  was  held  demand  he  refused  to  pay  to  the  plain- 
that  a  suit  was  not  maintainable  by  the  tiff;  and  in  another  paragraph  it 
other  party  to  the  appeal  against  one  averred  that  the  defendant  refused  to 
who  was  appointed  to  fill  the  vacancy,  surrender  the  office  and  the  property 
to  recover  the  fees  received  by  him  thereof  on  demand  for-  the  same,  but 
pending  the  appeal.  Nichols  v.  Bran-  continu'id  to  exclude  the  plaintiff  from 
ham,  84  Va.  923.  said  office,  and  to  exercise  the  duties  of 
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Beoorery  in  Quo  Warranto.  —  Under  the  statutory  practice  in  some 
states  the  relator  in  quo  warranto  proceedings  has  been  permitted 
to  recover  judgment  for  the  emoluments  during  the  period  of  the 
usurpation,^  or  damages  sustained  by  reason  of  the  usurpation.* 

the  office  and  to  appropriate  to  himself  In  Forth  Carolina  it  was  provided  by 
the  fees,  commissions,  and  perquisites  statute,  since  embodied  in  Code  Civ. 
thereof,  to  the  amount  stated  in  the  Pro.  (1891),  g  609,  that  where  the  sub- 
first  paragraph,  whereby  he,  the  plain-  ject  of  the  controversy  was  the  right  to 
tiff,  sustained  damages,  etc.  It  was  a  public  office,  the  attorney-general,  in 
held  that  the  declaration,  as  a  whole,  addition  to  a  statement  of  the  cause  of 
consisted  of  but  a  single  count  in  case,  action,  **  may  also  set  forth  in  the  com- 
and  that  it  was  not  bad  as  containing  plaint  the  name  of  the  person  right- 
one  count  in  case  and  another  in  fully  entitled  to  the  office  with  a  state- 
assumpsit.  ment  of  his  right  thereto,  and  in  such 

Debt.  —  The  fees  of  a  constable  for  case,  upon  proof  by  affidavit  that  the 

serving  state  processes  alleged  to  have  defendant  has  received  fees  or  emolu- 

been  received  by  a  county  clerk  may  be  ments  belonging  to  the  office,  and  by 

recovered  of  him  in  an  action  of  debt,  means  of  his   usurpation   thereof,  an 

Smith  V.  Johnson,  5  N.  J.  L.  590.  order  may  be  granted  by  a  judge  of  the 

AMunpiiit.  —  In  Booker  v.  Donohoe,  Supreme  Court  for  the  arrest  of  the  de- 
95  Va.  359,  the  declaration  contained  fendant,  and  holding  him  to  bail,"  as 
the  common  counts  in  assumpsit,  and  in  other  civil  actions  where  the  defend- 
a  special  count  averring  the  right  of  the  ant  is  subject  to  arrest.  Patterson  v. 
plaintiff  to  the  office,  the  intrusion  of  Hubbs,  65  N.  Car.  119. 
the  defendant,  the  illegal  holding  of  the  Pormer  Praotioe  in  Kew  Tork.  —  See 
office  by  the  defendant  between  cer-  People  v.  Snedeker,  3  Abb.  Pr.  (N.  Y. 
tain  dates,  the  collection  by  him  and  Supreme  Ct.)  233,  mentioning  the  for- 
conversion  to  his  own  use  of  the  fees  mer  practice  under  Rev.  Stat.  1830, 
and  emoluments  of  the  office  in  a  sum  which  enabled  a  relator  in  quo  war- 
stated,  the  promise  of  the  defendant  to  ranto  proceedings  to  recover  in  that 
pay  over  the  same  when  requested,  and  proceeding  the  fees  which  the  defend- 
his  refusal  to  pay  on  request,  to  the  ant  had  received,  and  to  have  a  capias 
plaintiff's  damage,  etc.  It  was  held  on  issued  and  the  defendant  arrested  and 
demurrer  that  the  declaration  and  its  held  to  bail  to  satisfy  whatever  amount 
counts  were  in  assumpsit,  the  recital  of  of  fees  should  be  finally  recovered,  the 
facts  disclosing  a  consideration  suffi-  fees,  however,  not  being  recovered  in 
cient  to  support  the  alleged  promise.  the   information,    but    by    suggestion 

Treopasi  —  DeflniteneiB  and  Cortainty.  after  judgment  in  the  original  proceed- 

—  In   Soudant  v.  Wadhams,  46  Conn,  ing  at  quo  warranto. 

218,  it  was  said:    "  When   it  became  2.  Parker    v.   Smith,    3    Minn.    240; 

apparent  to  the  plaintiffs  that  the  de-  State  v.  Pierce,  35  Wis.  loi. 

fendant  interpreted  the  declaration  as  In  Michigan  an   information   in  the 

charging  him  with  assisting  an  usurper,  nature   of  quo   warranto  may    be    so 

and   in   his   plea  and   rejoinder  made  framed  as  to  try  the  right  of  a  person 

answer  only  to  that,  the  plaintiffs,  in-  to  office,  and  upon  his  obtaininga  judg- 

stead  of  uniting  with  him  in  narrowing  ment  in  his  favor  he  may  make  and 

the  issue  to  that  «ingle  point,  should  hie  a  suggestion  that  he  has  sustained 

have  new  assigned  and  have  alleged  damages  to  a  certain  amount  by  order 

that   the   action    was   for  assisting   in  of  the  usurpation,  and   may  also  pray 

the  service  of  a  lawful  warrant  at  an  judgment  therefor  against  the  respond- 

unlawful  hour;  thus  imposing  upon  the  ent.     People  v.  Hartwell,  12  Mich.  521. 

defendant  the  duty,  and  giving  him  the  Supplemental  Pleading  in  Quo  Warranto, 

privilege,  of  answering  the  trespass  as  —  Under   the   provisions   of   the   New 

it  is    intended    to    be    charged.     The  York  Code  Civ.  Pro.  (§  1953^/ «/.)  relal- 

pleadings    would    then   perform   their  ing  to  proceedings  in  the  nature  of  quo 

office   in    giving    precise    information  warranto,  which  authorize  a  recovery 

both  in  allegation  and  answer."  in  such  proceedings  of  damages  sus- 

1.  State   V.  Van   Brocklin,  8   Wash,  tained  by  reason  of  usurpation  of  or 

559.    See  also  article  Quo  Warranto,  intrusion  in  office,  the  court  may  allow 

pest,  a  supplemental  complaint  for  damages 
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2.  Against  Officers  aad  £z-offloials  —  a.  By  Public  Authori- 
ties —  (i)  Jurisdiction,  —  In  the  absence  of  statutory  regulation 
of  the  subject,  the  jurisdiction  of  courts  generally  to  entertain 
actions  and  suits  of  the  kind  here  treated  depends  on  the  nature 
of  the  proceeding  and  the  relief  sought,  and  does  not  differ  from 
that  in  other  controversies.* 

(2)  Election  of  Remedies  —  la  Ctoneral.  —  Undoubtedly  public 
authorities  have  redress  against  their  officers  or  persons  assuming 
to  hold  or  who  have  held  office,  for  damages  sustained  by  reason 
of  the  misconduct  in  office  of  such  persons.* 

Aotion  on  Oflleial  Bond  —  Kot  Ezolntive  Bemedy.  —  Although  the  usual 
mode  of  seeking  this  redress  is  by  an  action  on  the  official  bond 

after    a    judgment    establishing    the  plaint,  in  equity  they  sought  a  diflfer- 

claimant's  right  to  office.     People  v,  ent  object. 

Nolan,  loi  N.  Y.  539.  Proceedings  Against  Personal  Beproson- 

Snffioieney  of  Complaint  —  Demand  of  tatives.  —  Rev.  Stat.  Mo.  (1879),  ^§ 
Onstor.  —  Where  there  is  a  statutory  5378,  5380-5385,  respecting  the  settle- 
right  to  damages  sustained  by  reason  ments  of  county  treasurers  wiih  the 
of  the  usurpation  of  an  office,  it  is  error  County  Courts,  and  enfor:ement 
to  sustain  a  special  demurrer  to  that  thereof,  gives  to  such  courrs  exclusive 
portion  of  a  complaint  for  ouster  and  jurisdiction  of  proceedings  against  the 
readmission  to  office  which  claims  such  personal  representatives  of  deceased 
damages.  Bravin  v.  Tombstone,  (Ari-  treasurers.  Cole  County  v,  Schmidt, 
zona  1893)  33  Pac.  Rep.  589.  (Mo.  1889)  10  S.  W.  Rep.  888. 

1.  Logai  and  Equitable  Prooeedings  at  Misappropriation  of  Funds.  —  Where  an 
flame  Time.  —  In  Pride  v.  State,  52  Arlc.  act  respecting  the  listing  and  assess- 
502,  it  appeared  that  the  defendant,  a  ment  of  property  for  taxation,  for  levy- 
county  collector,  had  appealed  from  a  ing  and  collecting  taxes,  and  for  their 
judgment  against  him;  that  at  a  sub-  distribution,  when  collected,  to  the 
sequent  term  during  the  same  year  the  proper  funds  and  custodians,  provided 
court  rendered  judgment  against  him  that  when  suit  was  instituted  in  behalf 
for  a  large  amount  found  to  be  due  of  the  state  it  might  be  brought  in  any 
from  him  to  the  county,  from  which  court  of  record  having  jurisdiction  of 
judgment  he  also  appealed;  that  while  the  amount,  and  that  process  might  De 
both  appeals  were  pending,  the  state,  directed  to  any  county,  it  was  held  that 
for  the  use  of  the  county,  filed  a  com-  the  statute  applied  only  to  suits  to  dis- 
plaint  in  equity  against  him,  alleging  tribute  the  revenue  to  the  proper 
that  he  had  received  warrants  as  part  funds,  and  was  not  applicable  to  an 
of  the  revenue  of  the  county,  and  had  action  for  the  misappropriation  of  the 
converted  them  to  his  own  use;  that  he  funds  after  they  had  reached  the  treas- 
was  insolvent,  and  his  bond  as  collector  ury.  State  v.  Hill,  38  Neb.  698. 
had  been  lost;  and  praying  that  he  be  Venue.  —  An  action  against  a  state 
restrained  from  collecting  the  war-  treasurer  for  his  refusal  to  pay  the 
rants,  or,  if  he  was  entitled  to  have  money  in  his  hands  at  the  close  of  his 
them  reissued,  that  an  equal  amount  term,  to  his  successor  at  the  seat  of  gov- 
of  his  indebtedness  to  the  county  be  set  ernment,  as  required  by  law,  must  be 
off  against  them.  It  was  held  that  brought  in  the  county  in  which  the 
whether  the  warrants  were  part  of  the  capital  of  the  state  is  situated.  State 
county  revenue  or  legally  belonged  to  v.  Hill,  38  Neb.  698. 
the  defendant  and  he  was  found  to  be  2.  Bemedy  for  Offioer'i  Defisinlt.  —  If  a 
indebted  to  the  county,  a  court  of  township  is  fined  or  assessed  for  the 
equity  only  could  afford  the  plaintiff  default  of  a  highway  overseer,  he  may 
proper  relief,  and  that  the  equitable  be  compelled  to  refund  the  moneys 
action  to  obtain  such  relief  was  not  paid  or  may  be  proceeded  against  in 
barred  by  the  pendency  of  the  actions  the  first  instance.  Morgan  v,  Mon- 
first  instituted,  since,  although  they  re-  mouth  Plank  Road  Co.,  26  N.  J.  L, 
lated  to  the  matters  set  out  in  the  com-  99. 
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of  the  officer  charged  to  be  in  default,*  such  right  of  action  does 
not  restrict  them  to  that  mode  of  proceeding,  or  preclude  them 
from  proceeding  against  the  offender  individually.* 

(3)  By  Whom  Action  Instituted.  —  The  officer  who  or  public 
body  which  may  institute  the  proceeding  is  generally  designated 
by  statute,  either  expressly  or  by  implication,  or  there  may  be  a 
general  power  to  institute  the  action  conferred  by  provisions 
requiring  the  action  to  be  brought  in  the  names  of  the  real  parties 
in  interest.'     Likewise  the  incumbent  of  the  office  representing 

1.  See  article  Official  Bonds,  vol.  party  plaintiff  in  a  proceeding  to  com- 

I5i  P-  83-  pel  the  county  treasurer  to  replace  in 

A  Bill  far  Disooyery  and  aa  Aooonnting  the  county  treasury   money    illegally 

will  not  lie  to  compel  an  officer  to  ac-  drawn  therefrom  by  him. 

count  for  and  pay  over  public  moneys  California.  —  An  action  against  super- 

where  a  remedy  exists  against  him  on  visors  to  recover  back  claims,  alleged 

his  bond.     Clinton  County  v,  Schuster,  to  have  been  illegally  allowed  and  or- 

8a  III.  137.  dered  to  be  paid,  should  be  brought  in 

8»  Griggs  V.  Griggs,  56  N.  Y.  504,  66  the   name  of    the  county  as  the  real 

Barb.  (N.  Y.)  287;    State  v.  Cappeller,  party  in  interest.     Hedges  v.  Dam,  72 

8  Cine.  Wkly.  L.  Bui.  311,  8  Ohio  Dec.  Cal.  520. 

(Reprint)    546.      See    also    Cady    v.  Sentneky.  —  Under    Act    March    9. 

Bailey,  95  Wis.  370,  an  action  on  an  1868,  conferring  upon  the  treasurer  the 

official  bond,  to  which  the  sureties  00  sole  right  to  receive  county  moneys, 

the  bond  were  not  made  parties,  and  empowering   the   sheriff   to  discharge 

io  wh'ch  che  doctrine  of    the  text  is  claims   against  the  county,   requiring 

stated.  the  sheriff  to  make  settlements  with 

Knneiota     Statute.  —  Under     Laws  the    treasurer,    and     authorizing    the 

Minn,  i860,  c.   15,  art,  2,  §  7.  which  treasurer  to  proceed  against  the  sheriff 

provided  that  county  commissioners,  when  he  is  delinquent,  on  the  failure 

"  in  all  cases  where  their  respective  of  the  sheriff  to  discharge  the  debts  of 

counties  may  have  been  injured,   *  *  *  the  county    to    creditors    thereof    the 

shall    and    may    *    *    *    bring    any  treasurer    may    proceed    against    the 

suit  or  suits,  action  or  actions,  either  sheriff.     Berry  v.  Com.,  (Ky.  1890}  14 

in  law  or  equity,  which  may  be  best  S.  W.  Rep.  589. 

calculated  to  obtain  redress,**  it  was  Michigan.  —  In  Buckeye  Tp.  v.  Clark, 

held  that  the  commissioners  may  sue  90  Mich.  432,  it  was  held  that  a  township 

the  treasurer  individually  for  money  may   recover    the    amount    of    orders 

which  be  has  failed  to  pay  over,  and  fraudulently  issued  by  one  of  its  offi- 

thac  the  remedies  on  his  bond,  under  cers  in  an  action  brought  in  its  corpo- 

Laws    i860,  c.  3,  are    not   exclusive,  rate  name. 

McLcod  County  v,  Gilbert    19  Minn.  Kehraska.  —  In  an  action  brought  by 

214.     And  see  Mower  County  z'.  Smith,  a  county  to  recover  taxes  collected  by 

32  Minn.  97.  its  treasurer  for  the  state,  it  was  held 

SlMtlon  Between  Canies  of  Aetion, —  that  the  action  was  properly  brought 

la  an  action  against  an  ex-official  to  in  the  name  of  the  county;  that  while 

recover  moneys  alleged  to  have  been  the  taxes  were  due  the  state,  yet  they 

obtained  by  fraud  by  the  municipality,  were  levied  and  collected  through  the 

it  is  discretionary  with  the  court  betow  county  authorities,  and  were  a  charge 

to  compel   an    election    between   two  against    the    county   until    paid    into 

causes  of   action  stated  in  the  same  the  state  treasury.     Valley  County  v. 

paragraph  of  the  complaint,  or  to  re-  Robinson,    32    Neb.    254.       Sec     also 

qnire  the  causes  to  be  separately  stated  Thorne  v.  Adams  County,  22  Neb.  825. 

and  numbered,  and  the  exercise  of  that  New  Tork.  —  In  Robbins  v.  Woolcott, 

discretion    is    not   subject   to  review.  66  Barb.  (N.  Y.)  63,  it  was  held  that  if 

People  V,  Tweed,  63  N.  Y.  194.  money  is  fraudulently  obtained  from  a 

8.  Axkanns.  —  In  State  v.  Wood,  51  town,   it  is  the  proper  party   to  sue 

Ark.  205,  it  was  held  under  a  statute  therefor;    if  the  money  is  paid  on  a 

permitting  a  state  to  sue  for  the  use  of  claim  made  against  the  town  an  action 

a   coanty,   that  the   state  is  a  proper  to  recover  it  back  must  be  in  the  name 
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the  body  politic  may  institute  an  action  or  suit  in  its  behalf.* 

(4)  After  Accounting  and  Settlement,  —  It  has  been  held  that 
where  no  other  court  is  competent  to  grant  relief,  and  a  settle- 
ment made  by  an  officer  is  conclusive  at  law,  relief  may  be  had  in 
chancery  on  an  allegation  of  fraud. •     It  is  the  province  of  the 

of  the  town,  and  not  in  the  name  of  its  paid  into  the  fee  fund,  could  not  be 

supervisor.  maintained  in  the  name  of  the  state  or 

Act  i8y^^  c,  4g^  —  It  was  held  that  that  of  the  prosecuting  attorney,  but 

Act  1875.  c*  49t  empowering  actions  by  must  be  brought  by  the  county  which 

the  state  to  recover  public  moneys,  did  controlled  the  fund,  and  in  the  name 

not  take  away  rights  of  action  for  the  of  the  county  commissioners;  and  that 

same  purpose  existing  in  favor  of  coun-  the  addition  of  the  words  *'  for  the  use 

lies  or  municipalities,  unless  the  state  of  H.  county  "  did  not  cure  the  error 

manifested    its    intention    to    enforce  of  instituting  the  action  in  the  name  of 

them  by  action,  but  simply  authorized  the  wrong  plaintiff, 

the    state    to    intervene    and    enforce  1.  In  Now  York  a  commissioner  of 

causes  of  action  against  offending  par-  highways    may    maintain    an    action 

ties  which  had  accrued  to  certain  sub-  against  his  predecessor  to  recover  pub- 

ordinate  political  divisions  of  the  state  lie  moneys  in  the  hands  of  the  latter 

to   recover  property   which   had  been  and  which  he  withholds.     Victory  v. 

taken  or  obtained  from  them  without  Blood,  25  Hun  (N.  Y.)  516. 

right.     People  v.  Wood,  121  N.  Y.  522,  Snooettor  of  Doooased  Officer.  —  A  pro- 

r«f/r««^  54  Hun  (N.  Y.)  438.     And  see  ceeding   under  the   Missouri    statutes 

People  V,  Belknap,  58  Hun  (N.  Y.)  241.  against  the  personal  representatives  of 

/  Rev.  Stat,  j^p,  §  j",  as  Amended  by  a  deceased  county  treasurer  for  a  set- 
Laws  1866^  c,  jj4^  §  /,  authorizing  an  tlement  of  his  accounts  should  be  in- 
action to  be  brought  in  the  name  of  a  stituted  by  the  county  treasurer  then 
town  against  a  supervisor  who  had  in  office.  Cole  County  v.  Schmidt, 
failed  to  account,  embraced  cases  aris-  (Mo.  1889)  10  S.  W.  Rep.  888. 
ing  before  its  passage,  and  an  action  Direotton  to  Institute  Bnit.  —  When  a 
against  a  town  supervisor  for  moneys  suit  in  behalf  of  the  public  against  a 
unaccounted  for  might  be  brought  in  public  oflScer  must  be  instituted  by  the 
the  name  of  the  town  against  the  county  clerk  at  the  direction  of  the 
incumbent  or  former  supervisor  who  state  auditor  or  the  county  commission- 
had  not  accounted,  to  compel  him  to  ers,  the  petition  should  allege  that  it  is 
do  so.  Guilford  v.  Cooley,  58  N.  Y,  so  instituted.  Albertson  v.  State,  9 
116.  Neb.  429. 

It    was    held    that    such  an   action  Interest  of  Party  Defrauded.  —  Undet 

should  be  brought  in  the  name  of  the  the  A^ew   York  statute  of  1875  (Laws 

town,  and  not  in  the  name  of  the  sue-  1875,  c.  49)  authorizing  a  recovery  of 

cessor  to  the  delinquent  in  his  name  of  moneys  alleged  to  have  been  unlaw- 

oflSce.     Hagadorn  v,   Raux,   72  N.  Y.  fully  obtained  from  a  municipal  corpo- 

583.  ration  in  an  action  wherein  the  corpo- 

The  Attorney- General  cannot  sue  in  ration   has   been    made  a  party,  it  is 

the   name    of   the   people    to    recover  unnecessary  that  the  complaint  should 

moneys  fraudulently  withdrawn  from  specifically  set  out  its  interest.     It  is 

a  county  treasury   by  a  public  oflScer,  enough  to  show  some  right  or  interest 

but  the  county  alone  can  maintain  such  in  the  proceedings.     People  v,  Tweed, 

action.     People  v,  Ingersoll,  58  N.  Y.  63  N.  Y.  194. 

I,  13  Abb.  Pr.  N.  S.  (N.  Y.)  103,  note,  2.  State  v.  Turner,  49  Ark,  311. 

overruling  People  v.  Tweed,   13  Abb.  In  Missonri,  to  impeach  a  settlement 

Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  25.  regularly  made  by  a  collector  and  ap- 

Ohio.  —  In  State  v,  Cappeller,  8  Cine,  proved  after  the  term  of  court  and  after 

Wkly.  L.   Bui.  311,  8  Ohio  Dec.  (Re-  the  collector  has  gone  out  of  office,  the 

print)  546,  it  was  held  that  an  action  to  proceeding  prescribed  by  statute  is  in- 

recover  of  a   county   auditor  and   re-  appropriate.     An  ordinary  action  must 

corder,    personally  and   not  on    their  be  instituted,  and  in  a  proper  case  the 

bonds,  fees  and  perquisites  for  official  court  will  correct  errors  and  will  give 

services    retained    by    them,    on    the  judgment  against  the  collector  for  the 

ground  that  such  fees  should  have  been  amount  found  to  be  due  by  him  not- 
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court  to  pass  on  the  question  of  the  presentation  and  disallow- 
ance of  the  claim  when  it  is  sought  to  introduce  it  in  evidence.* 
(5)  Declaration  or  Complaint  —  (a)  In  Qeneral.  —  A  declaration  or 
complaint  in  an  action  brought  by  or  on  behalf  of  public  authori- 
ties to  recover  moneys  in  the  hands  of  officers  or  ex-officials  and 
which  are  claimed  to  be  wrongfully  ivithheld  from  the  public,  or 
for  loss  or  damage  sustained  by  the  public  by  reason  of  miscon- 
duct, neglect,  or  the  like  on  the  part  of  the  defendant  when  in 
office,  should  set  out  the  facts  relied  on  as  constituting  the 
delinquency  claimed  as  the  foundation  of  the  action,  in  such 
language  as  will  clearly  show  the  right  to  the  relief  sought,  and 
enough  should  appear  by  appropriate  allegations  to  justify  a 
recovery.  • 

withstanding  such  approval.  In  such  spired  with  others  to  procure  the  pay- 
adjustment,  however^  the  statutory  ment  of  false  and  fictitious  claims,  and 
penalty  should  not  be  charged  against  that  such  claims  were  falsely  certified 
him.  Owens  v.  Andrew  County  Ct.,  and  audited  by  the  members  of  the 
49  Mo.  372.  board.     It  was  held  that  the  complaint 

HeosMity  of  Batting  8eta«m0nt  Aside.  —  stated  but  one  cause  of  action,!.  /., 

Where  on   a  settlement  a  credit  has  fraudulent  procurement  of  the  money, 

been  improperly  allowed  to  an  officer,  and  that  the  allegations  as  to  the  neg- 

suit  may  be  brought  against  such  offi-  lect  of  duty  were  simply  statements  of 

cer  and   his  sureties    to    recover  the  a  step  in  the  conspiracy  by  means  of 

amount    improperly  allowed,   without  which  the  fraud  was  accomplished, 
first  proceeding  to  set  aside  the  settle-        Using  Publio  Xonoyi —Xoltifuioninesi. 

ment     State  v,  Roberts,  60  Mo.  402,  6a  —  Assuming  that  a  civil  action  will  lie 

Mo.  388.  by  a  county  or  by  a  taxpayer  against  a 

8vr«ties  Kay  Be  Hade  Parties.  —  In  county  treasurer  for  the  lecovery  of  in- 
such  a  case  the  sureties  on  the  oflScer's  terest  on  public  money  loaned,  or  the 
bond  may  be  made  parties,  and  on  a  net  proceeds  of  banking  and  real  es- 
decree  against  him  a  recovery  may  be  tate  business  carried  on  by  the  use  of 
had  against  them.  State  v.  Turner,  49  public  money,  a  complaint  in  such  an 
Ark.  311.  action  is  insufficient  if  it  is  inexact  and 

1.  Claim  Against  United  States.  —  The  multifarious.  Wayne  County  v.  Bresa- 
provision  of  Rev.  Stat.  U.  S.,  §  951,  ler,  32  Neb.  818. 

that  no  credits  shall  be  allowed  against  Allentions  ae  to  Defendant's  flnooeiBor 

the  government  except  such  as  have  in     oSlee.  —  Where      the      complaint 

been  presented  to  and  disallowed  by  alleged  that  on  a  certain  date,,  which 

the  proper  accounting  officers,  requires  was  the  date  of  the  term  for  which  the 

the  presentation  only  of  the  claim,  and  defendant    was    elected,  he  *'  surren- 

not  of  the  evidence  to  sustain  it.     U.  S.  dered  said  office  to  his  successor  in  said 

V.  Patrick,  36  U.  S.  App.  645.  office,"  and  that   subsequent  to  that 

2.  Hegligcoiee — Individnal  or  OAeial  date  and  on  the  next  day  his  successor 
liability.  —  A  declaration  by  a  highway  in  office,  acting  officially  as  such  officer, 
commissioner  against  the  county  sur-  "  duly  demanded,"  etc.,  it  was  held 
veyor  for  negligence  is  not  defective  that  the  complaint  sufficiently  alleged 
because  the  defendant  is  sued  as  that  there  was  a  legal  successor  in 
county  surveyor,  while  a  cause  of  ac-  office  to  the  defendant,  to  whom  he 
tion  against  him  individually  is  set  should  have  delivered  the  public  funds 
out,  where  the  duty  as  to  which  the  in  his  hands.  Redwood  County  v, 
neglect  was  averred  arose  from  the  em-  Tower,  28  Minn.  45. 

ployment    and     not    from   the  office.  Election  of  Successor,  —  An  averment 

Highway  Com'rs  v.  Beebe,  55  Mich,  that  the  defendant,  having  been  elected 

137.  for  three  years  and  until  his  successor 

Conspiraoj  to  Defrand. —  In  People  v.  should  be  elected,  continued   in  office 

Tweed.  63  N.  Y.   194,   the  complaint  until  a  certain  date,  which  was  more 

alleged  that  the  defendant,  who  was  a  than   three  years,  is  equivalent  to  an 

member  of   an    auditing    board,  con-  averment  that  no  successor  to  the  de- 
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(b)  Antioip»tioii  of  Defense.  —  It  is  not  necessary  that  the  plaintiff 
should  allege  matters  by  way  of  anticipation  of  the  defendant's 
defense.  * 

(c)  Alleging  Prerequisites  to  ReeoYory.  —  Where  the  right  to  maintain 
an  action  or  suit  on  behalf  of  the  public  authorities  and  against 
public  officers  depends  upon  such  preliminary  action  as  the  previ- 
ous ascertainment  of  the  amount  of  the  indebtedness  on  presenta- 
tion of  the  claim,  obtaining  leave  of  the  court,  or  the  like,  the 
failure  to  conform  to  such  requirements  or  to  show  such  con- 
formity by  appropriate  pleading  and  proof  is  fatal  to  the  right  to 
maintain  the  proceeding.* 

b.  By  Private  Persons  —  (i)  Jurisdiction.  —  Where  juris- 
diction of  actions  or  proceedings  against  public  officers  in  desig- 
nated classes  of  cases  is  given  to  particular  tribunals,  to  the 
exclusion  of  others,  or  where  jurisdiction  is  expressly  prohibited, 
in  the  one  case  no  other  tribunal  can  entertain  the  controversy, 
and  in  the  other  the  limitation  will  preclude  the  court  from 
acting.' 

fendant  was  elected   until  after  that  urer  to  recover  taxes  levied  by  the 

period.     State  v.  Spears,  i  Ind.  515.  plaintiff  and  claimed  by  the  defendant 

Failnre  to  Turn  Over  Funds.  —  Where,  as  fees  and  charges  for  collections 
by  statute,  on  the  failure  of  certain  made,  it  will  be  presumed  that  the  de- 
officers  to  pay  over  fees  to  the  state  for  fendant  levied  on  sufficient  property  to 
one  year  after  the  accrued  right  of  the  pay  the  amount  due,  together  with  his 
state  to  such  fees,  the  attorney -general  lees  and  charges.  School  Com'rs  v, 
may  sue  and  become  entitled  to  cer-  Wasson,  74  Ind.  133. 
tain  commissions  for  so  doing,  a  peti-  1.  Error  in  Settlement  of  AoooxmtB. — 
tion  by  the  state  to  recover  commis-  In  an  action  against  a  defaulting 
sions  paid  to  the  attorney-general  for  county  treasurer  for  funds  converted, 
his  services  in  such  a  suit,  and  because  it  is  not  necessary  that  the  complaint 
of  the  failure  of  the  delinquent  officer  should  allege  the  accounting  or  settle- 
to  pay  over,  is  not  defective  as  failing  ment  by  the  treasurer,  or  specify  errors 
to  show  that  the  money  came  into  the  in  his  account,  which  constitute  mat- 
hands  of  such  officer  one  year  before  ters  of  defense  only.  Mower  County 
the  action  of  the  attorney-general,  v.  Smith,  22  Minn.  97. 
where  it  does  charge  a  failure  to  pay  2.  Presentation  of  Claim.  —  Itisinsuffi- 
over  as  required  by  law.  Leavell  v,  cient  to  allege  the  presentation  of  an 
State,  16  Ind.  App.  72.  account  due  from  the  United  States  to 

FaUore  to  Ck»llect  Tax.  -—  In  an  action  a  United  States  marshal  to  the  latter 

by  a  municipality  for  the  failure  of  a  officer,   since   he   has  no  authority  to 

collector  to  enforce  the  payment  of  a  audit  or  pay  a  claim  against  the  gov- 

tax,  there  can  be  no  recovery  unless  it  ernmentdue  to  himself.     U.  S.  v.  Wal- 

affirmatively  appears  that  the  defend-  lace,  40  Fed.  Rep.  144. 
ant   was  authorized   to    enforce  such        8.  Nebraska    Statute —^/i/j/iV^    of  the 

payment.       Stanberry  v,  Jordan,   145  Peace.  —  Under  Code  Civ.  Pro.  Neb., 

Mo.  371.  §  907,  subdiv.  3,  providing  that  justices 

Withholding   Funds  —  Amendment    on  of  the  peace  shall  not  have  jurisdiction 

Trial.  —  A  complaint  alleging  that  on  inactions  against  officers  for  miscon- 

a  day  named  the  defendant  had  funds  duct  in  office,  a  justice  has  no  juris- 

in  his  hands  which  he  refused  to  pay  diction  of  an  action  against  a  county 

over  may  be  amended  on  the  trial  to  treasurer  to  recover  illegal  costs  and 

conform  to  proof  that  such  funds  re-  fees  exacted  by  such  officer.     Warren 

mained  in  his  hands  until  a  later  date.  v.  Sadiiek,  47  Neb.  53. 
Walton  V.  Jones,  7  Utah  462.  County  Judge,  —  Where  by  statute  it 

Presumption    on   Bemnrrer.  —  On   de-  is  pro trided  that  actions  against  officers 

murrer  to  a  complaint  against  a  treas-  for    penalties    for  taking  illegal   fees 
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(2)  Venue.  —  In  many  states  it  is  provided  by  statute  in  effect 
that  an  action  against  a  public  officer  for  an  act  done  by  him  in 
his  official  capacity  or  for  the  omission  to  perform  an  act  imposed 
by  law  must  be  tried  within  the  county  where  the  cause  of  action 
arose,  and  where  this  requirement  is  in  force  it  will  be  improper 
to  institute  an  action  within  any  county  other  than  that  pre- 
scribed.*    The  right  of  an  officer  under  such  a  statutory  provision 

shall  be  "  recovered  as  debts  of  the  ticular  official  action  of  which  corn- 
same  amoant  are  recoverable  bv  law/'  plaint  is  made  was  had,  and  not  in  a 
sQch  actions  are  within  a  prohibition  county  where  the  plaintiff  is  located 
that  county  judges  shall  have  no  juris-  and  wherein  a  secret  investigation  was 
diction  of  actions  against  public  officers  made  by  a  committee  appointed  by 
for*'  misconduct  in  office."  Crow  v,  such  board,  and  upon  whose  report  the 
Bowen,  19  Neb.  528.  subsequent   action   of  the  board   was 

PtamylTUiia    Btatate.  —  Under     Act  based.     College  of  Physicians,  etc.,  v. 

Pa.,  Feb.    17,    1859,   constituting  the  Guilbert,  100  Iowa  213. 

township  auditors  in  Schuylkill  county  Part  of  Came  of  Aetion  Arising  Within 

a  tribunal  to  settle  the  accounts  of  the  Oovnty.  —  Under  a  provision  including 

school-district   treasurer,  the  jurisdlc-  among  actions  which  must  be  brought 

doa  of  the  board  of  auditors  in  that  in  the  county  where  the  cause  of  action 

connection     is     exclusive.      Com.    v,  or    some    part    thereof    arose  actions 

Joyce,  3  Pa.  Super.  Ct.  Rep.  609.  against  public  officers  for  an  act  done 

Who  Am  City  OAoers. —  Underastat-  by  them  in  virtue   or  under  color  of 

ate  conferring  upon  a  designated  court  office  or  for  neglect  of  official  duty,  in 

exclusive  jurisdiction  of  all  actions  of  a     suit     for     malicious     prosecution 

a  civil   nature,   at  law  or  in  equity,  brought  in  W.  county  against  a  prose- 

which  may  be  brought  by  or  against  a  cuting  witness,  a  justice  of  the  peace, 

dty  or  any  of  its  officers,  etc.,  there  is  and  a  constable,   wherein  it  appeared 

no  exclusive  jurisdiction  over  police  that  the  complaint  was  sworn  out  in 

officers  in  actions  against  them,  as  they  H.  county  and    there    filed   with    the 

ate   not    embraced    within    the    term  justice,  who    issued    the    warrant    of 

"  city    officers "   as  used   in   the  act.  arrest  and  deputed  the  constable,  who 

Burroughs  v,  Eastman.  93  Mich.  433.  arrested   the    plaintiff   under  it  in  W. 

Joiaisg  Borety  with  Offiosr.  —  Where  county  and  toolc  him  before  the  justice 

by  statute  jurisdiction  of  a  prosecution  in  H.  county,  who  examined  and  com- 

against  a  constable  extends    to    that  mitted  plaintiff  to  jail,  it  was  held  that 

officer  only,  a  judgment  against  both  as    the    plaintiff   was  arrested   in  W. 

him  and  his  surety  must  be  reversed,  county  a  part  of   his  cause  of  action 

Morrow  v.  Newman,  i  N.  J.  L.  65.  arose  there,  that  the  suit  was  rightly 

1.  Clay    V,    Hoysradt,    8    Kan.   74;  brought  in  that  county,  and  that  the 

Cowen  er.  Qainn,  13  Hun  (N.  Y.)  344;  court  had  jurisdiction  over  the  defend- 

Roach  V.  O'Dell,  18  N.  Y.  Wkly.  Dig.  ants  summoned  in  H  county,  although 

204;  McConihe  v.  Palmer,  76  Hun  (N.  no  defendant  to  the  suit  resided  in  or 

Y.)  116;  Home  9.  Buffalo,  49  Hun  (N.  was  summoned   in  W.  county.     Ven- 

Y.)  76;    Porter  v.  Pillsbury,  11   How.  num  v.  Huston,  38  Neb.  293.     And  see 

Pr.  (N.  Y.  Supreme  Ct.)  240.     See  also  McNee  v.  Sewell,  14  Neb.  532. 

Clute  V.  Robinson,  21  N.  Y.  Wkly.  Dig.  Aets  Colore  OAdi.  —  A  statute  provid- 

120.  ing  that  in  suits  against  public  officers, 

"Wliere  Canie  of  Aetion  Atom.  —  Under  which  are  required  by  law  to  be  laid  in 

a  statute  requiring  an  action  against  a  the  county  where  the  fact  happened,  if 

public  officer  for  an  act  done  by  him  in  it  does  not  appear  on  the  trial  that  the 

virtue  or  under  color  of  his  office  to  be  cause  of  action  arose  within  the  county 

brought  in  the  county  where  the  cause  where  such  trial  ib  had,  the  jury  shall 

of  action  or  some  part  thereof  arose,  a  be  discharged,  and  judgment  of  dis- 

proceeding  to  compel  a  board  of  medi-  continuance  shall  be  rendered  against 

cal  examiners  of  the  state  to  recognize  the  defendant,  embraces  cases  where 

diplomas  and  degrees  issued  by  the  the  officer  acted  under  color  of  official 

plaintiff,  a  medical  college,  should  be  duty,   though   there  may    have  ^  been 

brought  in  the  county  wherein  the  par-  some  infirmity  in  the  process  which  he 
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to  be  sued  in  the  county  in  which  the  cause  of  action  arose  is  an 

absolute  one,  of  which  he  cannot  be  deprived.     It  is  not  a  matter 
of  judicial  discretion.* 

attempted  to  execute.     Morse  v.  Dun-  county  where  the  cause  of  action  or 

ham,  48  Mich.  590.  some  part  of  it  arose.     Hinds  v.  Back- 

The  Miehigan  Statate  bars  an  action  us,  45  Minn.  170.    And  see  Leonard  v. 

—  otherwise  transitory  —  in  any  county  Maginni»,  34  Minn.  506. 

other  than  the  one  wherein    the  fact  Delaware.  —  Suit  may  be  brought  in 

happened   upon   which   the    cause    of  any  county  on  a  sheriff's  recognizance; 

action  is  based.     Graham  v.  Smith,  62  the  action  is  not  local.     State  v.  Green, 

Mich.  147.  5  Harr.  (Del.)  270. 

The Hebraika Sfcatute  applies  to  actions  Aotioni  Without  tfa«  State.  —  A  public 

against  such  persons  begun  after  their  officer  may  be  ?ued  without  the  state 

terms  of  office  have  ceased  and  they  for  violation  or  neglect  of  a  ministerial 

have  removed  to  another  county.     Her-  duty  by  one  who   has  suffered  injury 

bert  V,  Wortendyke,  49  Neb.  182.  by  such   neglect  and    violation.      St. 

In  Hew  York  the  statute  is  also  ap-  Joseph  F.  &  M.  Ins.  Co.  v.  Leland,  90 

flicable  to  persons  formerly  in  office.  Sfo.  177. 

eople  V.  Tweed,  13  Abb.  Pr.  N.  S.  (N.  1.  People   v,    Kingsley,   8   Hun  (N. 

Y.  Supreme  Ct.)  419.  Y.)   233,    in    which   case   it   was  said: 

The  New  York  statute  contemplates  *'  The  acts  complained  of  were  clearly 
acts  or  omissions  arising  in  the  course  done  by  these  defendants  in  virtue  of 
of  the  duties  of  an  office.  People  v.  their  offices.  It  was  wholly  from  such 
Piatt,  (Supreme  Ct.)  10  N.  Y.  St.  Rep.  offices  that  they  derived  the  authority 
577.  See  Brown  IT.  Smith,  24  Barb.  (NT.  to  do  what  is  charged  against  them; 
Y.)  419.  It  does  not,  however,  apply  and  that  is  the  test.  It  is  not  a  ques- 
to  an  action  against  a  public  officer  to  tion  of  good  or  bad  faith,  and  the  prop- 
recover  the  value  of  legal  services  ren-  osition  that  the  statute  covers  cases 
dered  for  him,  though  the  retainer  was  of  neglect  or  inefficiency  alone  is  not 
an  act  in  virtue  of  the  office.  Benn  v,  sustained  either  upon  principle  or 
Owen,  6  N.  Y.  Wkly.  Dig.  125.  authority.     On  the  contrary,  it  is  well 

Instances,  —  An      action      for     libel  settled  that   even  where,  in  doing   an 

against  school   trustees  for  libeling  a  act  within   the   limits  or  scope  of  his 

teacher  has  been  held  to  be  within  the  authority,    the   officer    exercises    such 

provisions  of  the  statute.     Galligan  v,  authority    improperly    or    abuses   the 

Hornthal,  71  Hun  (N.   Y.)  18.  23  Civ.  confidence   which   the  law  reposes  in 

Pro.  Rep.  (N.  Y.)  201.     Also  an  action  him,  he  is  still  entitled  to  the  proiec- 

prosecuted  by  the  attorney-general  on  tion  of  the  statute.     Brown  v.  Smith, 

behalf  of  the  people.     People  v,  Hayes,  24  Barb.  (N.  Y.)  419;  People  r.  Hayes, 

7  How.  Pr.  (N.  Y.  Supreme  Ct.)  248.  7  How.   Pr.  (N.  Y.  Supreme  Ct.)248; 

And  see  People  v.  Cook,  6   How.  Pr.  Seeley  v,   Birdsall.    15  Johns.  (N.  Y.) 

(N.  Y.  Supreme  Ct.)  448.  268;  People  «.  Tweed,  13  Abb.  Pr.  N. 

Szoeptions  te  Rule  —  Minnesota, '— Kn  S.  (N.  Y.  Supreme  Ct.)  419,  which  is 
action  against  a  sheriff  for  the  recovery  directly  in  point,  and  is  decisive  of  this 
of  personal  property  wrongfully  taken  motion.  Even  allegations  of  malice 
by  him  may  be  brought  in  the  county  and  *  wicked  combination  '  will  not  de- 
where  plaintiff  resides,  under  a  provi-  prive  a  public  officer  of  the  protection 
sion  in  Gen.  Stat.  Minn.  (1878),  c.  66,  of  such  statutes.  Row  v,  Sherwood.  6 
g  49  (Stat.  1894,  §  5185),  that  such  an  Johns.  (N.  Y.)  109.  And  upon  principle 
action  *'  may  be  brought  and  main-  this  is  the  just  rule,  for  otherwise  the 
tained  in  the  county  where  the  wrong-  statute  would  always  be  evaded  by  a 
ful  taking  occurred,  or  where  the  mere  averment  of  bad  faith." 
plaintiff  resides,"  notwithstanding  Joinder  of  Other  Defendants. —The 
prior  provisions  (section  47)  that  actions  right  to  have  the  trial  take  place  in  the 
for  the  recovery  of  personal  property  county  wherein  the  alleged  misconduct 
detained  for  any  cause  shall  be  tried  in  or  delinquency  occurred  is  one  of  which 
the  county  in  which  the  subject  of  the  the  officer  cannot  be  deprived  by  join- 
action  or  some  part  of  it  is  situated,  ing  other  parties  as  defendants, 
and  (section  48)  that  actions  against  a  People  t/.  Kingsley,  8  Hun  (N.  Y.)  233; 
public  officer  for  an  act  done  by  him  in  Wintjen  &.  Verges,  10  Hun  (N.  Y.)  576. 
virtue  of  bis  office  shall  be  tried  in  the  Joinder  of  Nonresident,  —  An  action 
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GhftBgeof  Ytniw.  —  If  the  action  is  brought  in. the  wrong  county 
the  officer  may  change  the  place  of  the  trial  to  the  county  in 
which  it  should  have  been  instituted.* 

Oljeetion  Waivod.  —  However,  being  a  personal  right  or  privilege, 
it  may  be  waived  by  the  officer  without  affecting  the  jurisdiction 
of  the  trial  court.*  Thus,  an  objection  that  the  action  was 
brought  in  the  wrong  county,  unless  it  is  raised  at  the  trial, 
cannot  be  taken  on  appeal  or  on  a  motion  for  a  new  trial.' 

(3)  Farm  of  Action  —  Csse.  —  An  action  on  the  case  is  the  proper 
remedy  against  a  public  officer  for  official  delinquency,*  also  for 
malfeasance  in  office.* 

TreipaM  and  Trover  will  lie  for  wrongful  seizure  of  personal 
property.* 

Debt  or  Asaumpiit.  —  In  some  cases  an  action  of  debt  is  the  proper 
common-law  form  of  action  against  public  officers  or  agents;^ 

against  a  sheriff  to  restrain  a  sale  un-  134;  Say  res  v.  Springfield,  8  N.  J.  L. 

der an  execution  against  another  shoald  166;  Scout  v.  Hopping.  6  N.  J.  L.  125; 

be  tried  in  the  county  where  the  levy  Briggs  v.  Bell,  8  N.  J.  L.  J.  251;  Pass 

was  made,  though   the  execution   de-  v,  Dibrell,  8  Yerg.  (Tenn.)475;  Barnes 

fendant,  residing  in  another  county,  is  v.  Smith.  3  Humph.  (Tenn.)  82. 

joined  as  a  defendant.     Lamson  Con-  Boftiial  of  CoUeotor  of  Gustonui  to  Ap- 

sol.  Store  Service  Co.  t'.  Hart,  (Supreme  point    Appraiser.  —  The  remedy  of  an 

Ci.)  5  N.  Y.  Supp.  889,  reversing  Lam-  importer  for  the  refusal  of  a  collector 

son  Consol.  Store  Service  Co.  v,  Speir,  of  customs  to  appoint  a  merchant  ap- 

22  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  praiser  is  an  action  on  the  case  for  a 

355.  breach  of  duty.     Lehmaierz/.  Maxwell, 

Antioipating  Change  of  Venue.  —  The  15  Fed.  Cas.  No.  8,214. 

venue  must  first  be  correctly  laid,  and  6.  Alteration    of   Asienment    List.  — 

then  the  usual  incidents  of  an  action  Case  will  lie  for  the  fraudulent  and 

may  occur;    and   a    motion    may    be  malicious  alteration  of  a  town  assess- 

made,  after  issue  joined,  to  change  the  ment  list  by  an  assessor  after  its  com- 

place  of  trial,  on  the  ground  of  the  im-  pletion  and  return  to  the  town  clerk's 

possibility  of  obtaining  an   impartial  office,  in  favor  of  one  whose  assessment 

trial  in  the  county  designated;  but  this  was  increased   by  the   alteration,  and 

ground  is  no  answer  to  a  motion  before  from  whom  a  tax  according  to  the  list 

issue    joined    to    change    the    venue,  as  altered  has  been  collected.     Bristol 

where  the  proper  county  has  not  been  Mfg.  Co.  v.  Gridley,  28  Conn.  214. 

designated  in  the  complaint.     People  6.  Where  the  I^jury  Is  Aooompanied 

V.  Kingsley,  8  Hun  (N.  Y.)  233.  with    Foree    trespass    is    the    remedy. 

1.  Galligan  v.  Hornthal,  71  Hun  (N.  Ward  v.  Folly,  5  N.  J.  L.  559;  Winter 

Y.)  18;  Wintjen  v.  Verges,  10  Hun  (N.  v.  Peterson,  24  N.  |.  L.  524;  Davidson 

Y.)  576.  V.  Schenck,  31  N.  J.  L.  174. 

8.  TuUis  V.  Brawley,  3  Minn.  277.  Unlawful  Detention  of  Imported  Goods. 

As  by  omitting  to  raise  the  objection  — Trover  will  lie  against  a  collector 

when  sued  for  an  official  act.      How-  who  unlawfully  retains  the  goods  of  an 

land  V.  Willetts,  5  Sandf.  (N.  Y.)  219,  importer.         Fiedler    v.     Maxwell,     2 

affirmed  q  N.  Y.  170.  Blatchf.  (U.  S.)  552. 

8.  Tullis  V,  Brawley,  3  Minn.  277.  7.  School  Dist.  No.  2  v,  Tebbetts,  67 

dneetlon  for  Conrt.  —  The  objection  to  Me.  239. 

the  venue  may  be  raised  on  the  trial.  Delinquency   of  Ckinstable.  —  In   New 

and  the  court,  not  the  jury,  must  pass  Jersey  debt  is  the  proper  form  of  action 

upon  it.     Morse  v,  Dunham,  48  Mich,  to  recover  damages  and  costs  of  a  con- 

590.  stable  for  not  making  a  proper  levy,  in« 

4.  Hukill  V,  Bailey,    i   Harr.   (Del.)  ventory,  etc.      Sandf ord  v.  Colfax,  4 

448;  Bailey  v.  Butterfield,  14  Me.  112;  N.  J.  L.  134. 

School   Dist.  No.  2  ».  Tebbetts,  67  Me.  Delaware     Statute.  —  In    Hukill     v, 

339;    Sandford  v,  Colfax,  4  N.  J.  L.  Bailey,  i   Harr.  (Del.)  448,  wherein  it 
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or  the  form  of  action  may  be  money  had  and  received.* 

(4)  Parties — (a)  In  General.  —  In  actions  brought  against  public 
officers  or  persons  who  have  acted  as  such,  for  misconduct  or 
delinquencies  in  office,  or  for  damages  resulting  from  official  acts 
of  commission  or  from  a  neglect  of  duty  or  omission  to  act,  all 
persons  whose  presence  is  necessary  to  a  complete  adjudication 
of  the  cause  should  be  made  parties.* 

was  held  that  the  proper  remedy  for  Laws  N.  Y.  1872,  c.  161,  as  amended  to 

the  neglect  of  a  constable  to  return  an  vacate  audits  made  by  a  town  board, 

execution  was  an  action  on  the  case,  it  those  in  whose  favor  the  audits  were 

was  said  that  perhaps  debt  on  the  stat-  made  are  proper  and  necessary  parties, 

ute  would  lie.  Osterhoudt  v.  Ulster  County,  98  N.  Y. 

1.  Extortion.  —  In  Dew  v.  Parsons,  2  239. 

B.  &  A  d.  562,  it  was  decided  that  when  Attorney-General      aa     Defendant.  — 

a  sheriff  claimed  a  larger  fee  than  he  Where  the  rights  of  the  state  are  in- 

was  entitled  to  by  law,  and  the  attor-  volved  in  the  decision  of  a  claim  for 

ney  paid  it  in  ignorance  of  the  law,  the  relief,    the    attcrney-general   may    be 

latter  might  maintain  money  had  and  joined  as  defendant  in  the  bill.     Varick 

received  for  the  excess  paid  above  the  v.  Smith,  5  Paige  (N.  Y.)  137. 

legal  fee,  or  might  set  off  the  same  in  A  School  District  Is  Kot  an  Indiipeniable 

an  action  by  the  sheriff  against  him.  Party  to  an  action  against  the  officers 

Daties  or  Taxes  Illegally  GoUeoted. —  of  the  district  and  the  county  to  enjoin 

An  action  for  money  bad  and  received  the  payment  of  district  bonds  and  for 

is  maintainable  against  a  collector  for  their  cancellation.     Holliday  t/.  Hilder- 

duties  or  taxes  erroneously  or  illegally  brandt,    97    Iowa    177    [distinguishing 

assessed  and  collected,  when  the  pay-  Turner  v.  Cruzen,  70  Iowa  202;  Moore 

ment  was  made  under  protest  and  with  v.  Held,  73  Iowa  538]. 

notice  of  an  intention  to  test  the  valid-  Officers  of  Foreign  State.  —  In  Garr  v, 

ity  of  the  claim.     Nelson  «/.  Carman,  5  Bright,    i   Barb.  Ch.  (N.    Y.)   157,   in 

Blatchf.  (U.  S.)  511,  6  Int.  Rev.  Rec.  which  case  agents  of  a  foreign  state 

181, /<7/A't&m^  Philadelphia  z/.  Collector,  were  made  defendants,  the  court,  re- 

5  Wall.  (U.  S.)  720.     See  also  Greer  v,  ferring  to  its  jurisdiction  over  a  foreign 

Ferguson,  56  Ark.  324.  state,   after  saying   that   if   the    state 

Demand    Against    Municipality.  —  An  should  be  made  a  party  it  would  be  to 

action  for  money  had  and  received  is  enable   it   to  appear    and    protect  its 

the  only  proceeding  by  which  to  liqui-  rights,    said:    "And    upon   the  same 

date  a  demand  against  a  municipal  cor-  principle  the    attorney-general  would 

poration   for  money  belonging  to   the  be   made  a  party   to  the  suit,  if  the 

plaintiff  and  wrongfully  in  the  defend-  people  of  this  state  claimed  an  interest 

ant's  possession.     School  Dist.  No.  9  v.  as  one  of  the  cestuis  que  trusty  and  the 

School  Dist.  No.  5,  40  Mich.  551.  complainant  was  asking  similar  relief 

2.  See  generally  article  Parties  to  against  the  trustees,  as  the  claimant  of 
Actions,  vol.  15,  p.  456.  the  same  interest;  although  the  state 

Officer  Improper  Party.  —  A  register  of  itself  cannot  be  sued  in  its  own  courts, 

wills  cannot  be  made  defendant  in  an  directly.     It  is  also  the  ordinary  prac- 

action   to   test    the   correctness  of  an  tice   to   make   the   attorney-general  a 

order  of  court  directed  to  him.     Vignie  party  to  a  foreclosure  suit,  where  the 

V,  Blache,  5  La.  no.  people  of  this  state  have  a  subsequent 

Incumbent  and  Predecessor.  —  A  clerk  lien  upon  the  mortgaged  premises,  ty 

of  court  and  his  predecessor  may  be  judgment  or  otherwise;  so  as  to  give 

joined  in  a  proceeding  to  compel  them  to  the  purchaser,  under  the  decree  ot 

to   account  for  moneys    collected    by  foreclosure,  a  perfect  title  to  the  prem- 

both,  I.  e,y  the  interest  each  had  actu-  ises,  discharged  of  the  lien  of  the  state. 

ally   received   as  clerk,  on  a  fund   of  And  where  any  other  state  or  govern- 

which    each    had    possession.      Balti-  ment  has  a  similar  lien,  I  see  no  valid 

more,  etc.,  R.  Co.  v,  Gaulter,  165  111.  objection  to  making  it  a  party  defend- 

233,  reversing  (30  III.  App.  647.  ant,  for  the  same  purpose." 

VaoatioB  of  Audits  ^  Creditors  ae  Par-  State  Officer  Holding  SeonritieB  in  Tmst. 

ties. —  In    an    action    brought    under  — A  statute  requiring  certain  securities 
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(b)  Jdindtf  of  Fttbiie  BMy.  —  Where  the  action  will  lie  against  an 
officer  as  such,  unless  it  is  otherwise  provided  by  statute,  it  is  not 
necessary  that  the  political  corporation  which  he  represents 
should  be  joined  with  him  as  a  party  defendants' 

(e)  XffiMK  <if  Cfhaii^e  of  liiMmbMiey*  —  When  an  officer  acts  officially 
the  liability  incurred  devolves  upon  his  successor  in  matters 
of  contract,  provided  he  has  acted  within  the  scope  of  his 
authority.  Tne  right  to  recover  is  against  the  office,  and  not 
against  the  officer  personally.  From  this  it  follows  that  the 
incumbent  of  the  office  as  the  successor  of  the  contracting  officer 
is  the  proper  party  against  whom  the  action  should  be  brought.* 

of  a  mutual  benefit  association  to  be  Of  School  BOAril  witli  flehool  Ttiflittrif* 
placed  with  the  state  treasurer  and  —  In  a  proceeding  against  the  treas- 
held  by  him  for  the  benefit  of  the  hold^  urer  tA  a  Khool  board  (o  enforce  a  IIoj. 
ers  df  contracts  with  the  assoclatimif  billcy  expressly  confined  to  him«  tb« 
and  (treating  a  lien  upon  the  corporate  members  of  the  school  board  need  not 
propeny  of  the  corporation  for  payment  be  joined  aa  parties  defendant.  Starr 
to  the  beneficiaries,  does  not  give  to  the  v.  State*  149  Ind.  598. 
state  any  property  or  interest  in  the  Of  Vilot  Coiontissiootttwitli  Pilot*^  In 
securities,  but  simply  makes  the  state  a  proceeding  against  a  pilot  for  dere- 
treaSur^r  the  cdstodkn  of  them,  and  a  liciion  of  duty,  the  pilot  commission* 
person  having  a  Hen  upon  the  securl-  ers  are  patties  as  representatives  of  the 
ties  may  enforce  \\  and  make  the  state  state  only.  Pilotage  Com'rs  v.  Tab- 
treasurer,    as   such  custodian  of  the  boitf  72  Ga.  89. 

securities,  a  party  to  the  action.    Snch  Of  State  with  Itata  OAMr«  —  Where  a 

an    action    S%    not  against    the  state,  citizen  claims  to  be  injured  by  the  aU 

Krugertf.  Life,  etc.,  Assoc,  io6Cal<  98.  leged  failure  of  a  state  officer  to  do  his 

Jaiadar  of  Contyiratoia  to  l^efiratid  duty,  the  state  has  no  interest  that  can 
County.  —  Where  several  officers  join  be  affected  by  the  judgment.  She  is 
in  an  illegal  Scheme  to  defratid  a  not  a  formal  party  on  the  record  and  \% 
county  by  the  presentation  of  fraudu-  not  responsible  for  costs.  If  the  officer 
lent  claims  for  pretended  services,  they  has  failed  to  do  his  duty  and  is  corn- 
may  be  united  as  defendants  in  a  suit  ptflkd  to  do  so  by  legal  proceedings  it 
to  annul  the  fraudulent  actSi  although  is  his  fault,  and  the  State  is  not  injured 
the  division  of  gains  Is  severaL  An-  by  the  decision;  on  the  other  hand,  if 
dre«rs  v*  Pratt,  44  Cal.  309^  he  does  his  duty  and  the  court  sns- 

1.  Of  TawiisirltbTotmQffle«r« — In  an  tains   him,   the  state  is  not  injured, 

action  by  a  private  party  to  cancel  a  Noogues  v.  Douglass,  7  Cat.  65. 

survey  by  a  high  tf  ay  commissioner  on  8.  Oontraat  with  Orerseor  of  the  PotTi 

the  ground  of  want  of  authority  in  the  —  Under  Code  Civ*  Pro.  N.  Y.,  g  1927, 

commissioners  to  make  the  sufvey,  the  recovery  may  be  bad  upon  a  contract 

town  is  not  a  necessary  party  defend'  made  with  an   overseer    against    his 

ant  where  It  has  no  interest  in  the  land,  successor    in    office.      Christman    v. 

Laws  i890«  c.  5694  ^  i8j,  providing  that  Phillips,  58  Hun  (H.  Y.)  382. 

any  action  to  enforce  the  liability  of  a  ?trfoniianes   of    Duty.  —  If    a    duty 

town  for  any  act  or  omission  of  its  odi^  which  is  specially  enjoined   upon  an 

cers  shall  be  in  the  name  of  the  town,  officer  is  neglected  or  omitted  by  him. 

is  not  applicable*     Riley  v,  Brodie,  2a  his  successors  may  be  required  to  pcr- 

Misc.  Rep.  (N.  Y*  Stipreme  Ct*)  374-  form  it,  if  it  can  still  be  done.     Pres- 

Of  Caunty  With  Ooaat^ Board.  --  Where  cott  v.  Oonser,  34  Iowa  175,  a  proceed** 

a  county  can  be  made  a  party  to  a  suit  ing  to  compel  a  clerk  to  affix  a  seal  to 

only  in  the  same  manner  as  an  indi-  a  county  warrant.    See  also  U.  9j  v, 

vidual,   it  Cannot  be    joined    with    a  Dubuque  County,  i  Morr.  (Iowa)  31. 

board  of  county  commissioners  on  an  TmstAes  of  a  Sdhool  Dittriot  may  ba 

appeal  from  an  order  of  the  board  re-'  sued  for  the  contracts  of  their  preda- 

ftislng  to  audit  a  claim  against  the  cessors  In  office  made  within  the  Ha^t. 

county.    Ooftnan  v,  Boise  County,  t  of  their    official   authority^    Silver  v, 

Idaho  627.  Cummings,  7  Wand.  (N.  Y.)  183*    And 
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(5)  Process  —  Upon  Whom  and  How  Served.  —  Where  the  officers 
upon  whom  process  may  be  served  are  designated  by  statute  it  is 
necessary  in  order  to  confer  jurisdiction  that  the  service  should 
be  in  the  mode  prescribed.*  It  is  also  necessary  that  the  proper 
officers  should  be  served  and  that  the  process  or  similar  papers 
invoked  to  bring  the  party  before  the  court  should  be  in  such 
form  as  to  justify  the  action  of  the  court.* 

(6)  Averments  of  Declaration  or  Complaint  —  (a)  In  OeneraL  — 
While  each  element  necessary  to  constitute  the  dereliction 
imputed  to  the  defendant  and  to  sustain  the  right  of  recovery 
should  be  explicitly  set  out  or  directly  averred,  and  nothing  left 
to  inference,*  yet  substantial  accuracy  in  this  respect  is  usually 
all  that  is  necessary.* 

the  same  principle  is  applicable  to  not  pay  money  into  court,  but  not  call- 
overseers  of  the  poor.  Todd  v.  Bird-  ing  on  him  to  show  cause  why  he 
sail,  I  Cow.  (N.  Y.)  260;  Grant  v.  should  not  be  attached  on  his  failure 
Fancher,  5  Cow.  (N.  Y.)  309.  to  do  so,  it  is  error  to  grant  a  rule 

Exceeding  Authority. —  When  the  offi-  absolute  against  him  to  pay  the  money 
cer  exceeds  his  authority  he  is  person-  into  court,  and  on  his  failure  so  to  do 
ally  liable.  Grant  v.  Fancher,  5  Cow.  that  he  be  imprisoned,  without  bail  or 
(N.  Y.)  309.  mainprize,  until  he  makes  the  pay- 
It  See  in  general  article  Service  of  ment.  Hurst  v.  Whitly.  47  Ga.  366. 
Process.  3.  Bight  and  Liability.  —  In  every  ac- 

Seryioe  on  Wrong  Offieer,  —  In  Gross  lion  founded  upon  the  nonfeasance  or 
V,  Sioux  County,  2  Dill.  (U.  S.)  509,  misfeasance  of  a  public  officer  the  dec- 
it  was  held  thai  the  service  of  process  laration  must  show  the  right  of  the 
upon  the  chairman  of  the  board  of  plaintiff  and  the  liability  of  the  defend- 
supervisors  or  county  auditors  was  ant.  Bispham  v,  Taylor,  2  McLean 
insufficient  to  confer  jurisdiction,  the  (U.  S.)  355. 

statute  requiring  service  to  be  made  Allegations  XnBt  Be  Direct.  —  Irregu- 

upon  the  county  judge.  lar  and  improper  conduct  on  the  part 

Serviee  Out  of  County.  —  In  Gross  v,  of  a  public  officer  cannot  be  inferred, 
Sioux  County,  2  Dill.  (U.  S.)  509,  Dil-  but  must  be  directly  alleged.  Wind- 
Ion,  J.,  in  expressing  the  opinion  that  ham  v.  Litchfield,  22  Conn.  226. 
service  of  process  upon  the  chairman  Deflnitenese  and  Certainty. —  In  an  ac- 
of  a  board  of  county  officials  when  ab-  tion  against  a  constable  for  misconduct 
sent  from  his  county  was  unauthor-  in  returning  an  execution  unsatisfied 
ized,  said:  "The  statute  contemplates  the  declaration  should  specifically  de- 
that  personal  actions  in  the  state  courts  scribe  the  execution  as  of  some  dale,  so 
shall  be  brought  within  the  county  that  it  can  be  identified  and  the  time  of 
where  the  defendant  resides,  and  the  return  clearly  ascertained.  Clark  v, 
official  duties  of  the  county  officers  are  Gleason,  30  Mich.  158. 
to  be  performed  at  home.*'  .  Hotioe  of  Snpersesfion  of  Process.  —  In 

2.  Seryioe  apon  Offieer  Eleet.  —  Serv-  an  action  against  an  officer  for  levying 
ice  of  process  upon  officials  who  have  and  selling  under  process,  if  the  plain- 
been  elected  but  who  have  not  quali-  tif!  relies  on  the  fact  that  it  has  been 
fied  is  sufficient.  Kleckner  v.  Lehigh  superseded,  he  should  not  only  so  state 
County,  6  Whart.  (Pa.)  66.  in  the  declaration,  but  he  should  also 

Service  on  Persons  "Said  to  Be"  Offi-  charge  that  the  officer  has  had  notice 
eials.  —  Service  of  process  against  per-  of  that  fact.  Johnson  r.  Fox,  51  Ga. 
sons  ''  said  to  be  '*  county  officials  is  270.  To  the  same  effect  see  Thomas  z^. 
good,  since,  striking  out  the  words  Nicklas,  58  Iowa  49. 
**  said  to  be,*'  a  service  upon  the  offi-  4.  Speolftc  and  General  Counts  —  Sar- 
cers  is  shown.  Kleckner  v.  Lehigh  plnsage.  —  In  an  action  against  a  jus- 
County,  6  Whart.  (Pa.)  66.  lice  and  his  sureties  to  recover  moneys 

Insoffloient  Motion  Papers.  —  If  a  rule  received  by  the  former,  a  declaration 

nisi  is  granted,  requiring  an  officer  of  which  sets  forth  the  specific  liability  in 

the  court  to  show  cause  why  he  does  one  count  is  sufficient,  and  the  addition 
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(b)  Beteriptlon  of  BAfendMit  —  la  OeneraL  —  Where  a  public  officer  is 
a  party  defendant  to  an  action  or  proceeding  in  which  it  is  sought 
to  charge  him  in  his  official  capacity,  it  must  appear  by  the  com- 
plaint, petition,  or  corresponding  pleading,  and  from  his  designa- 
tion therein,  that  he  is  proceeded  against  in  his  official  capacity.^ 

• 

of  general  counts  is  unnecessary.     If  from  them,  the  complaint  was  not  ob- 

they  are  added  they  may  be  regarded  jectionable  on  that  ground, 

as  surplusage.     Dane  v.   Holmes.  41  Spsoifying  Illsgal  Items  of  Foe  Bill.  — 

Mich.  661.  An   averment  in   a   proceeding  under 

Alleging  that  DeCnidants  Were  Offioers.  Stat.  Ky.  (1894).  §  1758,  to  recover  the 

—  In  Pierce  v.  Wright,  6  Lans.  (N.  Y.)  amount  of  a  fee  bill,  that  Ihe  bill  was 

306,  45  How.  Pr.  (N.  Y.)  I,  which  was  unlawfully  collected,  and  that  it  con- 

an  action  to  restrain  town  commission-  tained  erroneous,  improper,  and  illegal 

ers  from  issuing  bonds  in  aid  of  rail-  items  and  charges  for  services  not  actu- 

road  construction,  a  complaint  alleging  ally  rendered,  and  thai  neither  the  fee 

that  the    defendants   **  are    or   claim  bill  nor  the  charges  therein  comported 

to   be  **    such    commissioners,    '*  but  with  the  law  in  any  respect,  is  suffi- 

whether  they  were  duly  appointed  as  cient,     though    the    better    procedure 

such   commissioners  this    plaintiff    is  would  have  been  to  set  out  the  alleged 

not  informed  and  is  not  able  to  say."  illegal  items.     England  v.   Ray,  (Ky. 

was  held  to  be  insufficient  because  it  1898)  44  S.  W.  Rep.  951,  19  Ky.  L.  Rep. 

failed  to  show  that  the  defendants  were  2003. 

officers  of  the  town  having  authority  by  f^ordsg  Illegal  Fees.  —  In  a  pro- 
legal  or  colorable  appointment  to  act  ceeding  under  Stat.  Ky.  (1894),  §  1758, 
as  commissioners  for  the  purpose  of  to  recover  back  the  amounts  in  a  fee 
issuing  the  bonds.  bill    alleged    to    have    been    illegally 

Allegation  of  Fraud.  —  In  an  action  charged,  an  averment  that  defendant 

by  an  assignee  of  an  order  issued  by  a  *'  collected   from  and   by  rule  of  this 

trustee  for  school  supplies,   an   aver-  court  forced  his  [plaintiff's]  intestate 

ment  in  the  answer  of  a  conspiracy  be-  to  pay,"  etc.,  is  not  tantamount  to  an 

tween  the  plaintiff's  assignor  and  the  averment  of  the  recovery  of  a  judg- 

trustee,  whereby  the  order  was  made  ment,  so  as  to  necessitate  a  revivor  of 

for  a  greater  sum  than  the  amount  due  the  original  proceeding  in  the  name  of 

in   fact  for  the   personal    gain,   suffi-  the  plaintiff   as  administrator.      Eng- 

ciently  charges  fraud,  and  is  not  ob-  land  v.  Ray,  (Ky.  1898)44  S.  W.  Rep. 

jectionable    because    of    insufficiently  951. 

averring    the    facts   constituting    the  Illegal  Iisne  of  Xarriage  Lioenie.  — 

fraud.     Kittenger  v.    Monroe    School  Where  by  statute  a  clerk  is  inhibited 

Tp.,  3  Ind.  App.  411.  from  granting  a  marriage  license  if  the 

Action  for  AJloiHng  Illegal  Voting, —  male  is  under  the  age  of  twenty-one 
In  an  action  against  an  election  officer  years,  or  the  female  under  the  age  of 
to  recover  a  penalty  for  allowing  an  eighteen  years,  unless  the  consent  of 
elector  to  vote  more  than  once,  it  was  the  parent  or  guardian  of  the  minor 
sufficient  to  charge  that  his  act  was  shall  be  personallv  given  before  the 
intentional,  wrongful,  and  from  mo-  clerk,  a  declaration  in  an  action  to  re- 
lives of  partiality,  and  the  name  of  the  cover  a  penalty  for  issuing  a  license 
person  for  whom  such  vote  was  cast  for  the  marriage  of  a  female  within  the 
need  not  be  set  out.  Kirkpatrick  r.  inhibition,  without  such  consent,  is  not 
Stewart,  19  Ark.  695.  defective  because  it  fails  to  allege  that 

Failure  to  Maintain  Bohool.  —  In  Soule  both  parties  for  whom  the  license  issued 

V.  Thelander,  31  Minn.  227,  which  was  were  under  age.     Beard  v,  Holland,  59 

an  action  against  a  clerk  and  member  Miss.  164. 

of  a  board  of  directors  of  a  school  dis-  1.  See  article  Complaints  and  Peti- 

trict  to  recover  a  penalty  for  failure  to  tions  in  Code  Pleading,  vol.4,  p.  599. 

maintain  a  school,  the  complaint  did  County  CommiMioners.  —  A  complaint 

not  expressly  aver  the  existence  of  a  against  the  board  of  commissioners  of 

school  district,  but  it  was  held  that  as  a  county  named  is  not  defective  be- 

the  facts  stated  could  not  be  true  un-  cause  it  designates  the  defendants  as 

less  there  was  such  a  district,  and  as  the  '*  commissioners  of"  such  county. 

no  contrary  inference  could  be  drawn  De  Kalb  County  t/.  Auburn  Foundry, 
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_        -^^urt  oS«». —  For  the  purpose  of  showing 

• — ,!.•»  ^  kfou^ht  against  public  officers  as  such,  and  not 

^     ^'   ii vidua"/'  th^fC  should  be  in  addition  to  their 

.,     h.-rn  I.    ^  description  of  their  office,  preceded  bv  the 

■'"'  -"'klf^iiiissioi  of  which  word  will  require  the  addition 

"*■   -'.w  titJes  to  the  individual  names  to  be  regarded 

•■  ■'  ■_^^Jij«*«J  "*•"  is  "o*  conclusive,  however,  when  the 
f»*^"**  j^plaint  plainly  discloses  an  official  or  representa- 
i.n»Tn;i'^'  Ijjg  ground  of  the  action;  and  where  its  scope 
*■  .  •■"*''*'^'J..  jiartnonize  with  the  omission,  the  action  will  be 
•^  "'"^a"  against  the  defendants  individually.' 

-   '  >-n.3i4.     And <«e  the  Incumbent  should  be   added;  but 

leb,  68  Ind.  29.  that  in  actions  under  Rev.  Stat.  N.  V. 

Bebool  Townilllp.  763,  §  35.  in   force  In   184.5.  lelatlnj;  10 

represents  bolti  suits  by  and  against  the  agents  of  the 

«hooi  township,  state   prisons,  the  individual   name  of 

:(  and  different  the  officer  might  be  used  withoutdesig- 

lint   that   desig-  nating  his  o^ce.     See  also  Griffith  ». 

as    "  township  FolTett,  so  Barb.  (N.  Y.)  6s  >. 

he  action   to  be  Judicial  Noti^i.  —  Where   a  slieriff  is 

gainst  the  civil  a  defendant  his  official  character  should 

jch  a  compinint  appear  by  allegation  In  the  declaration 

tool  corporation  or  by  a  suggestion  on   the  reeurd,  but 

averment*  des-  the  court  will  take  judicial   nolice  that 

«hip  or  Its  rep-  he  is  such  an  officer.     Coon  v.  Rigden. 

endanl.     Jarvis  4  Colo.  375. 

281.    And  see  Aotlon   Agklut   County    Board.  —  In 

126  Ind.  336.  Nt^D  Yuri  a,a  action  against  a  county 

of  Board. —  In  must  be  brought  against  the  board  of 

tainst  a  county  supervisors,  and  not  against  the  Indi- 

Inst  its  "  board  vidaal  members  of  the  board.     Magee 

tndants;  the  in-  v.  Cutler,  43  Barb.  (N.  V.)  330. 

should    not    be  1,  Bennett  v.  Whitney,  94  N.  Y.  303. 

sion  County,  i!  Dcoorlptla    Ptnonartua,  —  An    action 

"        ■  .n:ed,  merely  adding 

. .;sof  school  district, 

is   a  personal   action  only.     Shuler  v. 

St  asfde  the  pro.  Meyers,  5  Lans.  (N.  Y.)  170. 

I   against  "  the  E.  See  the  preceding  note. 

'   that  they  are  Shnrinf  Ilabtllt?.  — Omission  to  sue 

\^.      It   will   be  a  municipal  officer  by  his  title  is  not  a 

Ion   is   brought  subslantial  objection  if  his  liability  is 

f   the   action   is  shown.     Marl   v.   Port  Huron  Tp.,  46 

1-,  the  objection  Mich.  42S. 

se.  but  will   not  Dourlptlai)  of  OtBoa  —  ?itbUo  Natim  of 

^(ting  aside   the  Snit.  —  If    county    commissionerg    are 

a  the  action  is  named  individually,  their  office  Is  de- 

upetvisors  of  a  scribed,  and   the  subject  of  the  suit  Is 

not  against  the  public,  the  action  will   be  regarded  as 

)rought  against  against  the  county.     Paine  v.  Portage 

pecifylng    their  County,  Wrlghi  (Ohio)  417. 

1    V.    Columbia  In  Bennett  f.  Whitney,  04  N.  Y.  303, 

N,  Y.   Supreme  the  defendants  were  sued  In  Iheir  Indi- 
vidual  names  and   Iheir  official   titles 

Charaoter.  —  In  were  added,  but  their  ofncial  deslgna- 

ten,  (N.  V.)  379,  tions  were  not  preceded   by  the  word 

:ial  character  of  "as."    The  complaint,  whicli  was  for 
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AaftnAani.  —  Where  no  prejudice  will  result  it  is  proper  to  allow 
an  amendment  of  a  complaint  against  a  public  officer  by  adding 
his  official  designation  in  the  title  to  the  action.^ 

(d)  iUlflging  Prenqiiisit60  to  BMovtrj.  —  Where  the  performance  of 
some  act,  the  happening  of  some  event,  or  the  existence  of  some 
condition  is  necessary  to  the  successful  prosecution  of  an  action 
or  suit  against  a  public  officer,  the  plaintiff's  pleading  must  show 
that  all  essential  preliminary  action  on  behalf  of  the  plaintiff  has 
been  had  and  that  all  necessary  happenings  have  taken  place.' 

alleged    negligence    in    not    properly  demands  against  the  county.     Collins 

guarding  an   excavation   in   a    public  v.  King  County,  i  Wash.  Ter.  416. 

street,  alleged  that  the  defendants,  re-  Tti«  Tiling  of  an  Itemised  and  YeriBed 

spectively  the  mayor,  common  council,  Claim  against  a  lown  with  iis  auditing 

and  street  commissioners  of    a  city,  board    is  a  condition   precedent  to  an 

were  by  its  charter  charged  with  the  action  on  the  claim,  in   view  of  Stat, 

duty  of  keeping  its  streets  in  repair.  Minn.  (1894),  g§  989,  990.  declaring  that 

The  complaint  also  averred   that  the  the  supervisors  constitute  a  tov/n  board 

mayor  and  common  council   directed  for  the  auditing  of  all  accounts  against 

the  excavation  to  be  made,  and  that  the   town,  and  section  687,  declaring 

"  the  said  street  commissioner*'  left  it  that  before  any  claim  against  a  town 

unguarded,  and  closed  with  a  demand  shall  be  audited  or  allowed  the  claim- 

of   judgment    "  against    the    defend-  ant  shall  file  an  itemized  and  verified 

ants.*'     It  was  held  that  the  action  was  statement  thereof   with   the    auditing 

against  the  defendants  as  individuals,  board  thereof.    Old  Second  Nat,  Bank 

not  as  officers  of  the  city.  v.  Mjddleiown,  67  Minn.  1. 

1.  Buck  V.  Fitzgerald,  21  Mont.  4S2,  Baising  Fund  to  Pay  Judgment  Claim, 
wherein  it  was  declared  that  the  action  —  In  order  to  recover  against  public 
of  the  court  in  permitting  such  an  officers  having  the  control  and  distribu- 
amendment  is  not  assignable  as  error,  lion  of  public  moneys  for  nonpayment 

2.  See  article  Conditions  Precedent,  of  a  debt  liquidated  by  a  judgment 
vol.  4.  p.  626.  against  the  corporation,  to  force  which 

Spedal  Pemand.  —  In  Missouri  it  has  a  mandamus  was  granted  and  which 

been  held  necessary  to  allege  and  prove  was  placed  on  the  budget  of  expendi- 

a  special  demand  before  a  recovery  of  tures,   it  is   necessary   to  allege    and 

ten   per    cent,   damages  can    be   bad  prove   that  the   fund  required  to  pay 

against  an  officer  for  money  collected  was  raised,  that  it  was  diverted,  and 

by  him  and  not  paid  over.     Pope  v.  that  the  creditor  has  sustained  loss  and 

Hays.  I  Mo.  450.  injury.    Jones  v,  Currie,  34  La.  Ann, 

Freiaatation  of  Claim.  —  Where  a  re-  1093. 
corery  cannot  be  had  unless  there  has  Vaglect  of  Offioer  to  8ne.  —  In  Hedges 
been  a  presentation  of  the  claim,  the  v.  Dam,  72  Cal.  520,  it  was  held  that, 
failure  of  the  plaintiff's  pleading  to  dis-  conceding  the  right  of  a  taxpayer  to  in- 
close that  the  claim  was  presented  be-  stitute  an  action  under  the  California 
fore  the  institution  of  the  action  ren-  statute  against  a  board  of  supervisor* 
ders  it  defective.  Weir  Furnace  Co.  t'.  to  recover  back  claims  illegally  al- 
Independent  School  Dist.,09  Iowa  11$.  lowed  and  ordered  to  be  paid,  the  com- 

Allowaoce  of  Claim.  —  Where  a  rem-  plaint  should  allege  facts  sufficient  to 

edy  against  a  county  treasurer  can  be  show  that  the  district  attorney  refused 

maintained  only  when  the  demand  sued  or  neglected  to  bring  the  action  on  the 

for  is  an  "  allowed  claim  **  against  the  part  of  the  county, 
county,  a  complaint  which  fails  to  aver        In  an  action  against  a  commissioner 

the  allowance  of  the  claim  sued  on  is  for  failure  to  institute  a  suit  against 

defective,     Cohen  r.  Coleman,  71  Ala.  a  delinquent  officer  in    a  case  where 

496.  another    officer    could    have    properly 

A  complaint  to  recover  for  the  care  brought  such  an  action,  it  is  necessary 

of  paupers  is  insufficient  if  it  fails  to  to  allege  and  prove  that  the  board  of 

show  that  the  account  sued   on  was  commissioners    negligently    failed    or 

presented  to  and  allowed  by  the  county  wilfullv  refused  to  exercise  its  auihor- 

commi»sioners  as  in  the  case  of  other  ity.     Bray  v,  Barnard,  109  N.  Car.  44. 
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(o)  Betcriptlcm  of  ]>efendAnt'i  Offloa.  —  For  the  purpose  of  showing 
that  the  action  is  brought  against  public  officers  as  such,  and  not 
against  them  individually,  there  should  be  in  addition  to  their 
individual  names  a  description  of  their  office,  preceded  by  the 
word  **  as,"  the  omission  of  which  word  will  require  the  addition 
of  the  descriptive  titles  to  the  individual  names  to  be  regarded 
merely  as  descripiio  per  sonar  iimy 

Tbi  OniMion  of  the  Word  "As*'  is  not  conclusive,  however,  when  the 
body  of  the  complaint  plainly  discloses  an  official  or  representa- 
tive capacity  as  the  ground  of  the  action;  and  where  its  scope 
and  averments  harmonize  with  the  omission,  the  action  will  be 
considered  as  against  the  defendants  individually.' 

etc.,  Works,  14  Ind.  App.  214.     And  see  the  Incumbent  should  be  added;  but 

Fountain  County  v.  Loeb,  68  Tnd.  29.  that  in  actions  under  Rev.  Stat.  N.  Y. 

Trntfteo  of  Civil  and  School  Townsliip.  763,  g  25,  in  force  in  1845.  relating  to 

•^  Although  one  officer  represents  both  suits  by  and  against  the  agents  of  the 

a  civil  township  and  a  school  township,  state  prisons,  the  individual  name  of 

yet  if  they  are  distinct  and  different  the  officer  might  be  used  without  desig- 

corporations  a   complaint  that  desig-  nating  his  office.    See  also  Griffith  v, 

nates     the    defendant    as    **  township  Follett,  20  Barb.  (N.  Y.)  62  \ 

trustee  "  will  require  the  action  to  be  Judicial  Notice.  —  Where  a  sheriff  is 

treated  as  an  action  against  the  civil  a  defendant  his  official  character  should 

township.    To  make  such  a  complaint  appear  by  allegation  in  the  declaration 

effective  against  the  school  corporation  or  by  a  suggestion  on  the  record,  but 

It  must  by  appropriate  averments  des-  the  court  will  take  judicial  notice  that 

ignate  the  school  township  or  its  rep-  he  is  such  an  officer.     Coon  v.  Rigden, 

resentative  as   the  defendant.    Jarvls  4  Colo.  275. 

V,  Robertson,  126  Ind.  281.    And  see  Aotion   Against   Connty    Boafd.  —  In 

Braden  v.  Leibenguth,  126  Tnd.  336.  New  York  an  action  against  a  county 

Designating  Hemben   of  Board.  —  In  must  be  brought  against  the  board  of 

New  York  an  action  against  a  connty  supervisors,  and  not  against  the  indi- 

9hould  be  brought  against  its  "  board  viaual  members  of  the  board.     Magee 

of  supervisors  "  as  defendants;  the  in-  v.  Cutler,  43  Barb.  (N.  Y.)  239, 

dividual    supervisors    should    not    be  1.  Bennett  v.  Whitney,  94  N.  Y.  302. 

named.     HilW/.  Livingston  County,  12  Beoeriptio     Penonanun.  —  An    action 

N.  Y.  52;  Wild  V.  Columbia  County.  9  against  persons  named,  merely  adding 

How.   Pr.  (N.   Y.  Supreme    Ct.)   315:  the  words**  trustees  of  school  district. 

Magee  v.  Cutler,  43  Barb.  (N.  Y.)  239.  is  a  personal  action  only.     Shuler  v* 

It  is  no  ground  to  set  aside  the  pro-  Meyers,  5  Lans.  (N.  Y.)  170. 

ceedings   in    an    action   against  '*  the  2.  See  the  preceding  note, 

board  of  supervisors,"  that  they  are  Showing  Liability.  —  Omission  to  sue 

not  named    individually.      It  will  be  a  municipal  officer  by  his  title  is  not  a 

assumed    that    the   action    is   brought  substantial  objection  if  his  liability  is 

against  the  county.     If  the  action  is  shown.     Hart  v.   Port  Huron  Tp.,  46 

not  against  the  county,  the  objection  Mich.  428. 

may  be  a  good  defense,  but  will  not  Boflcrlption  of  Ofllee  —  Poblie  Natore  of 
furnish  a  reason  for  setting  aside  the  Suit.  —  If  county  commissioners  are 
proceedings.  But  when  the  action  is  named  individually,  their  office  is  de- 
brought  against  the  supervisors  of  a  scribed,  and  the  subject  of  the  suit  is 
county  as  such,  and  not  against  the  public,  the  action  will  be  regarded  as 
county,  it  should  be  brought  against  against  the  county.  Paine  v.  Portage 
them  individually,  specifying  their  County,  Wright  (Ohio)  417. 
name  of  office.  Wild  v,  Columbia  In  Bennett  v,  Whitney,  04  N.  Y.  302, 
County,  9  How.  Pr.  (N.  Y.  Supreme  the  defendants  were  sued  in  their  indl- 
Ct.)  315.  vldual  names  and  their  official  titles 

Addition    of    Ofloial    Charaoter.  —  In  were  added,  but  their  official  designa- 

Agent  V,  Rikeman,  i  Den.  (M.  Y.)  279,  tlons  were  not  preceded  by  the  word 

It  was  held  that  the  official  character  of  **  as."    The  complaint,  which  was  for 
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AaftndnM&i.  —  Where  no  prejudice  will  result  it  is  proper  to  allow 
an  amendment  of  a  complaint  against  a  public  officer  by  adding 
his  official  designation  in  the  title  to  the  action.^ 

(d)  Allegiag  Prerequisitas  to  BMovtrj.  —  Where  the  performance  of 
some  act,  the  happening  of  some  event,  or  the  existence  of  .some 
condition  is  necessary  to  the  successful  prosecution  of  an  action 
or  suit  against  a  public  officer,  the  plaintiff's  pleading  must  show 
that  all  essential  preliminary  action  on  behalf  of  the  plaintiff  has 
been  had  and  that  all  necessary  happenings  have  taken  place.* 

alleged    negligence    in    not    properly  demands  against  the  county.     Collins 

guarding  an   excavation   in   a    public  v.  Kine  County,  i  Wash.  Ter.  416. 
street,  alleged  that  the  defendants,  re-        Tti«  Tiling  of  an  Itemised  and  Verified 

spectively  the  mayor,  common  council,  Claim  against  a  town  with  its  auditing 

and   street  commissioners  of    a  city,  board   is  a  condition   precedent  to  an 

were  by  its  charter  charged  with  the  action  on  the  claim,  in  view  of  Stat, 

duty  of  keeping  Its  streets  in  repair.  Minn.  (1894),  g§  989,  990,  declaring  that 

The  complaint  also  averred   that  the  the  supervisors  constitute  a  tov/n  board 

mayor  and  common  council   directed  for  the  auditing  of  all  accounts  against 

the  excavation  to  be  made,  and  that  the   town,  and  section  687,  declaring 

*'  the  said  street  commissioner'*  left  it  that  before  any  claim  against  a  town 

unguarded,  and  closed  with  a  demand  shall  be  audited  or  allowed  the  claim- 

of    judgment    "  against    the    defend-  ant  shall  file  an  itemized  and  verified 

ants/'     It  was  held  that  the  action  was  statement  thereof   with   the    auditing 

against  the  defendants  as  individuals,  board  thereof.     Old  Second  Nat.  Bank 

not  as  officers  of  the  city.  v,  Middletown,  67  Minn.  i. 

1.  Buck  V.  Fitzgerald,  31  Mont.  4JB2,        Baiiing  Fund  to  Pay  Judgment  Claim, 

wherein  it  was  declared  that  the  action  —  In   order  to  recover  against  public 

of  the  court  in   permitting    such    an  officers  having  the  control  and  distribu- 

amendment  is  nut  assignable  as  error,  tion  of  public  moneys  for  nonpayment 

8.  See  article  Conditions  Precedent,  of  a  debt  liquidated  by  a  judgment 

vol.  4.  p.  626.  against  the  corporation,  to  force  which 

flpedai  Demand.  —  In  Missouri  it  has  a  mandamus  was  granted  and  which 

been  held  necessary  to  allege  and  prove  was  placed  on  the  budget  of  expendi- 

a  special  demand  before  a  recovery  of  tures,   it  is  necessary   to  allege    and 

ten   per    cent,   damages  can    be  had  prove   that  the   fund  required  to  pay 

against  an  officer  for  money  collected  was  raised,  that  it  was  diverted,  and 

by  him  and  not  paid  over.     Pope  v,  that  the  creditor  has  sustained  loss  and 

Hays,  I  Mo.  450.  injury.    Jones  v.  Currie,  34  La.  Ann. 

Presentation  of  Claim.  —  Where  a  re-  1093. 
corery  cannot  be  had  unless  there  has  Vagleot  of  Offloer  to  8ne, —  In  Hedges 
been  a  presentation  of  the  claim,  the  v.  Dam,  72  Cal.  520,  it  was  held  that, 
failure  of  the  plaintiff's  pleading  to  dis*  conceding  the  right  of  a  taxpayer  to  in- 
close that  the  claim  was  presented  be-  stitute  an  action  under  the  dali/ornia 
fore  the  institution  of  the  action  ren-  statute  against  a  board  of  supervisors 
ders  it  defective.  Weir  Furnace  Co.  r.  to  recover  back  claims  illegally  al- 
Independent  School  Dist.,  09  Iowa  115.  lowed  and  ordered  to  be  paid,  the  com- 

Allowaooe  of  Claim.  —  Where  a  rem-  plaint  should  allege  facts  sufficient  to 

edy  against  a  county  treasurer  can  be  show  that  the  district  attorney  refused 

maintained  only  when  the  demand  sued  or  neglected  to  bring  the  action  on  the 

for  is  an  '*  allowed  claim  *'  against  the  part  of  the  county, 
county,  a  complaint  which  fails  to  aver        In  an  action  against  a  commissioner 

the  allowance  of  the  claim  sued  on  is  for  failure  to  institute  a  suit  against 

defective,     Cohen  r.  Coleman,  71  Ala.  a  delinquent  officer  in    a  case  where 

496.  another    officer    could    have    properly 

A  complaint  to  recover  for  the  care  brought  such  an  action,  it  is  necessary 
of  paupers  is  insufficient  if  it  fails  to  to  allege  and  prove  that  the  board  of 
show  that  the  account  sued  on  was  commissioners  negligently  failed  or 
presented  to  and  allowed  by  the  county  wilfully  refused  to  exercise  its  author- 
commissioners  as  in  the  case  of  other  ity.     Bray  v.  Barnard,  109  N.  Car.  44. 
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(e)  Defendant*!  De&nlt  or  Selinqnenoy.  —  Where  the  ground  upon 
which  the  right  to  recover  is  based  is  the  default  or  delinquency 
of  the  defendant  in  the  performance  of  an  official  duty  imposed 
upon  him  by  law,  the  complaint  or  corresponding  pleading  must 
show  such  neglect,  that  the  performance  of  such  duty  was 
required  by  law,  and  that  a  liability  accrued  to  the  plaintiff.  This 
must  be  done  by  setting  up  the  neglect  of  duty  or  the  act  or  acts 
constituting  the  negligence  charged.^ 

Failure   to   Provide  Offices  —  Suit  for  Failure  to  Settle  Accounts.  —  A  general 

Sent.  —  In  an  action  for  the  rent  of  an  allegation  of  the  failure  of  a  collector 

office  selected  and  used  by  county  offi-  to  settle   his  accounts  as  such  officer 

cials,  a  complaint  which  fails  to  aver  with  the  county  court  is  not  a  sufficient 

that  the  county  commissioners  failed  allegation  of  the  failure  to  discharge  an 

and  refused  to  provide  suitable  offices  official  duty.     Goree  v.  State,  22  Ark. 

for  the  respective  officers,  is  defective  236. 

if  the  officers  have  no  right  to  make  Heglect  of  Inspector  in  Packing  Keat. — 
such  a  selection,  although  the  county  An  allegation  thc£  the  plaintiff  was 
does  not  control  or  own  an  office  suit-  damaged  by  the  neglect  of  the  inspector 
able  for  their  use.  Owen  v.  Nye  in  cutting,  packing,  salting,  and  coop- 
County,  10  Nev.  338.  ering     beef    inspected    is     sufficient. 

Defendant    Connoted   of  Extortion. —  whether  the  loss  was  caused  by  the  un- 

Whether  or  not  the  defendant  was  con-  suitable  condition  of  the  meat  when  it 

victed  of  extortion  is  immaterial  on  the  was  packed,  by  the  insufficiency  of  the 

trial  of  an  issue  as  to  whether  or  not  salt,  by  improper  coopering,  or  by  an 

he  demanded  and  received  illegal  fees,  apparent  defect  in  the  barrels.     Hayes 

under  color  of  office.     Hence,  in   an  v.  Porter,  22  Me.  371. 

action  given  by  statute  to  recover  treble  Alleging  Honfeaeance  or  Kisfeaaance.  — 

the  amount  of   fees  alleged   to  have  In   Smith  v.    Holmes,    54    Mich.    104, 

been  illegally  charged  and  received,  it  which  was  an  action  against  a  register 

is  not  necessary  to  allege  or  prove  that  of  deeds  for  negligence  in  not  ascer- 

the  defendant  was  so  convicted.     Ming  taining  and  informing  the  plaintiff  of 

V.  Truett,  i  Mont.  322.  the  existence  and  record  of  an  incum- 

Waiver.  —  The  failure  of  a  petition  brance,  although  one  count  of  the  dec- 

10  allege  the  presentation  of  the  claim  laration  set  forth  that  the  statements 

before  the  institution  of  the  action  is  of  the  defendant  were  falsely,  wilfully, 

waived   by    failure    to    demur.     Weir  and  fraudulently  made,  the  gravamen 

Furnace    Co.   v.    Independent    School  of  the  count  was  the  defendant's  negli- 

Dist.,  99  Iowa  115.  gence,  and  before  its  conclusion  there 

1.  Abrams  v.  Johnson,  65  Ala.  465;  was    an    averment    that  the   plaintiff 

State  V.   Kirby,  6  Ark.  453;    Rash  v,  suffered  the  loss  complained  of  through 

Parris,  4  Harr.  (Del.)  81;  School  Dist.  the  defendant's  neglect,  carelessness. 

No.  2  V,  Tebbeits,  67  Me.  239;  Bailey  and  default,  and  not  because  of  any 

V.   Bulterfield,  14  Me.   112;  Bennet  v.  fraudulent    act    or    statement.      The 

Bozorth,  3  N.  J.    L.   132;    Leaming  v.  court  said:  **  In  arriving  at  what  the 

Denny,  3  N.  J.   L.  196;  Parker  v.  Par-  grievance   complained  of  is,  and  the 

ker,  3  N.  J.   L.  433;  Merrit  v.  Downs,  manner  in  which  the  wron^  was  in- 

3    N.  J.  L.  484;   Smith  r.  Wright,  27  flicted,  the  whole  count  must  be  taken 

Barb.  (N.  Y.)  621.  and  construed  together.     The  facts  and 

Neglect  in  Serving  and  Returning  Pro-  circumstances  alleged  show  that  there 
cess.  —  A  complaint  in  an  action  for  was  no  intent  to  do  a  wrongful  act,  or 
neglect  of  duty  in  serving  process  is  not  to  omit  the  performance  of  a  duty,  but 
vitiated  by  an  averment  that  the  pro-  the  absence  of  the  proper  attention, 
cess  was  not  returned  within  the  time  care,  or  skill.  It  alleges  strictly  a  non- 
prescribed  by  law.  '  Hunt  v.  Gulick,  9  feasance,  and  not  a  misfeasance,  which 
N.  J.  L.  205.  marks  the  distinction  between   negli- 

Charging  Neglect  of  Town  ae  Neglect  of  gence  and  fraud.    Gardner  v.  Heartt, 

Town  Officers.  —  A  complaint  charging  3  Den.  (N.  Y.)  236.*' 

a  to>^n  with  neglect  sufficiently  charges  Suffering  Convict  to  Oo'at  Large. —  In 

the  selectmen  with  neglect.     Bronson  Schoettgen    v.    Wilson,    48    Mo.    253, 

V,  Washington,  57  Conn.  346.  which  was  an  action  against  the  war- 
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(f)  Breach  of  Special  Duty.  —  Where  a  recovery  is  sought  by  a 
private  individual  for  a  breach  of  duty  on  the  part  of  a  public  offi- 
cer, it  is  necessary  to  allege  that  the  defendant  owed  the  duty  to 
the  plaintiff  personally.  Wherever  an  action  is  brought  for  a 
breach  of  duty  imposed  by  statute,  the  party  bringing  it  must 
show  that  he  had  an  interest  in  the  performance  of  the  duty,  and 
that  the  duty  was  imposed  for  his  benefit.* 

den  and  inspectors  of  a  penitentiary  tiff  should  allege  that  the  defendants 

for  damages  sustained  by  the  acts  of  a  had   funds  in  their  possession  where- 

convlct  whom,  it  was  alleged,  they  had  with  to  make  the  necessary  repairs, 

carelessly  and  negligently  suffered  to  In  Griffith  v.  FoUett,  20  Barb.  (N.  Y.) 

g^o  at  large,  it  was  held  that  in  view  of  620,    which    was   an   action  against  a 

a   statute  expressly  allowing  the  em-  canal  commissioner  for  injuries  alleged 

ploymenc   of  convicts  outside  of  the  to  have  been  sustained  by  reason  of  a 

penitentiary  the  allegation  of  careless-  neglect  of  duty  on  the  part  of  the  de- 

ness  and  negligence  was  too  indefinite  fendant  in   repairing  the   banks  of  a 

and  remote,  since  it  could  not  be  de-  canal   at  the   place  of  injury,  it  was 

termined  whether  the  terms  were  in-  held  that  the    complaint  was  not  ob- 

tended  to  be  applied  to  the  action  of  jectionable    because   it    contained   no 

the  board  in  framing  rules  and  regula-  averment  that  the  defendant  had  funds 

tions   for  the  control  of   the  convicts  sufficient  to  repair  the  bank  in  ques« 

when  outside  of  the  prison  walls,  or  tion.     /b/A7«'fw^  Adsit  v.  Brady,  4  Hill 

whether  they  were  intended  to  apply  (N.  Y.)  630. 

solely  to  the  action  of  the  warden,  who  1.  Moulton  v.  Jose,  25  Me.  76;  Har- 

was  the  only  person  who  could  control  rington  v.  Ward,  9  Mass.  251;  Ransom 

them   when  outside,   and   with  whose  v.  Cobb.  67  Mo.  375;  Kahl  v.  Love,  37 

personal   management   the   inspectors  N.   J.    L.    5;    Strong   v.  Campbell,   11 

had  nothing  to  do;  and  further,  that  to  Barb.    (N,    Y.)   T35    [citing  Martin   v. 

hold  them  liable  it  would  be  necessary  Brooklyn,   i   Hill  (N.   Y.)  545;    Rome 

to  aver  and  prove  that  they  were  guilty  Bank  z/.  Mott,    17  Wend.  (N.  Y.)  556; 

of  either  wilfulness,  fraud,   malice,  or  Ashby  v.   White,  6  Mod.  51;  19  Vin. 

corruption,   or    that    they    knowingly  Abr.  518,  520]. 

acted  wrongfully  and  not  according  to  H eoesiity  of  Ayerring  Special  Injury.  — 

their  honest  convictions  of  duty.  A  declaration  against  a  public  officer 

Befosal  to  Certifyfor  Appointment.  —  A  which  does  not  allege  any  special  indi- 

complaint  against  a  board  of  civil  serv-  vidual  right,  privilege,  or  franchise  in 

ice  commissioners  for  the   refusal  to  the   plaintiff,    from    the  enjoyment  of 

certify  the  plaintiff's  name  for  appoint-  which  he  has  been  restiained  or  bin- 

ment  is  insufficient  if  it  fails  to  charge  dered   by  the  malicious  act  of  the  de- 

any  omission  of  duty  on  the  part  of  the  fendant,     nor  charge   him    with    any 

defendants,  though  the  plaintiff  may  malfeasance  or  nonfeasance  in  his  min- 

have  passed  an  examination  which  en-  isterial  capacity,  in  the  execution  of 

titled  him  to  an  appointment.     Gillen  any  process  in  which  the  plaintiff  was 

V,  Wheeler,  (City  Ct.)  5  N.  Y.  St.  Rep.  concerned,    sets    forth    no    sufficient 

904.  cause  of  action.     South  v.   Maryland, 

Ifegatiying  Alternatives.  —  To  show  a  18  How.  (U.  S.)  396. 
neglect  of  duty  on  the  part  of  an  officer  Where  selectmen  make  an  appoint- 
in  failing  to  do  one  of  two  things  in  the  ment  of  an  overseer  which  is  void  for 
alternative,  both  alternatives  must  be  want  of  any  limitation  of  time,  the 
negatived.  Bispham  v.  Taylor,  2  Mc-  party  aggrieved  cannot  maintain  an 
Lean  (U.  S.)  355.  action    against     them     for   doing    so 

Failure  to  Sepair  Highway  ~  PosieMion  maliciously  and  without  probable 
of  Fnnds.  —  In  Smith  v.  Wright,  27  cause,  unless  he  avers  and  proves 
Barb.  (N.  Y.)  621,  decided  on  the  special  damage.  Parmalee  v.  Bald- 
authority  of  Bartlett  v.  Crozier,  17  win.  i  Conn.  317. 
Johns.  (N.  Y.)  457,  it  was  held  that  in  Where  There  Ii  Vo  Direet  Individual  In- 
an  action  to  recover  for  the  alleged  jnry  no  action  can  be  maintained  by  a 
negligence  of  highway  commissioners  citizen  on  the  ground  that  his  interests 
in  failing  to  repair  a  high  way  the  plain-  as  a  member  of  the  body  politic  have 

183  Volume  XVII. 


ttvU  AfiUMt                      PUBLIC  OFFICERS.  and  PrnteaiBft. 

(f)  L«M  0r  Sftiiug*  a«ii«rallj.  —  Enough  must  appear  by  proper 
averments  to  show  that  in  consequence  of  the  delinquency  or 

been    interfered    with    or    disturbed,  bill  shown  to  be  that  of  a  private  relator 

DooUttle  V,  Broome  County,  iS  N.  Y.  is  not  sufficient  to  impress  It  with  the 

Z55,  functions  and  capacity  of  an  iaforina- 

Allafiag  Fraud.  —  A  recorder  is  not  tion  competent  to  put  in  motion  the 

responsible  for  a  false  certificate  given  machinery  of  the  courts,  whereby  they 

by  him  in  relation  to  the  condition  of  a  will  take  cog^nlzance  of  questions  per- 

real-estate  title,  without  averment  and  taining  to  the  high  prerogative  powers 

Eroof  that  the  certificate  was  fraudu-  of    the   slate    or  affecting  the  whole 

mt  as  well  as  false,  where  the  services  people    in   their    sovereign    capacity, 

performed  were  those  for  which  the  law  State  v.  Lord,  38  Oregon  498. 

allowed  him  no  fee,  and  as  to  which  Vaooiiity  of  l^eeifio    AUigatioiL  —  A 

no  duty  was  imposed  upon  him  by  stat-  petition  by  a  school  trustee  to  compel 

ute.     Wood  V.  RuUnd,  10  Mo.  143.  a  county  auditor  to  make  an  assess- 

Wksre  a  Minlatarial  Datf  Is  YiolaUd  ment  and  levy  uxes  to  raise  funds  for 

by  a  public  officer  the  injured  party  school  purposes  need  not  specifically 

may  have  redress  by  action,  but  to  sus-  aver  that  the  relator  has  a  special  in- 

tain  such  an  action  malice,  express  or  terest  in  the  performance  of  the  duty 

implied,  on  the  part  of  the  officer  must  which  he   asks    the    court    to  coerce 

be  stated  and    proved.     Goetcbens  v,  the  auditor  to  perform.     If  the  facts 

Matthewsoa.  5  Lans.  (N.  Y,)  214;  Har-  pleaded    show     a    special    interest   a 

man   vr.  Tappenden,   i   East  S55i  and  specific  allegation  is  unnecessary.    Cole 

note.  V,  State,  131  Ind.  591. 

Wrongftd  Allowance  of  Claim.  -^  A  tax-  Vooessity  of  IhowiAg  lacts  Btyoid  flooyo 

payer  has  no  such  interest  as  will  en-  of  Duty.  —  In  Wightman  v.  Brush,  (Su- 

title  him  to  intervene  in  an  action  to  preme  Ct.)  10  M.  Y.  Supp.  76,  which 

enforce    a    claim    against    a   county,  was  an  action  by  an  ex-convict  against 

allowed  by  the  county  officers,  unless  the  warden  and  keeper  of  a  state  prison 

it  appears  that  in  acting  on  the  claim  to  recover  for  the  infliction  of  unneces- 

the  officers  in  question  assumed  pow-  sary  and  cruel  punishment  upon  him, 

ers  not  conferred  upon  them,  or  that  it  was  held  that  the  absence  of  an  allega- 

they  acted  in  bad  faith.     Cornell  Col-  tion  in   the  complaint  that    the  acts 

lege  V.  Iowa  County,  32  Iowa  530.  done  by  the  defendants  were  not  in  ac- 

^'^  Knowiigly  "  VioliM  titf  Law.  —  An  cordance  with  the  regulations  of  the 
allegation  in  a  proceeding  against  a  superintendent,  or  that  they  were  not 
commissioner  of  insurance  that  he  necessary  for  the  proper  punishment  of 
*' knowingly  *' violated  the  law  in  issu-  the  plaintiff  or  to  secure  submission 
ing  a  license  to  a  foreign  insurance  and  obedience  on  his  part,  or  that  the 
company,  whereby  the  plaintiffs  sus-  punishment  was  not  administered  in 
tained  a  loss,  does  not  charge  a  wilful  accordance  with  the  legal  regulations 
or  malicious  violation  of  the  law  or  im-  upon  that  subject,  rendered  the  com- 
ply corrupt  action.  State  v.  Thomas,  plaint  demurrable,  it  appearing  that 
88  Tenn.  491.  the  specific  acts  set  out  in  the  com- 

In  an  action  to  recover  a  penalty  for  plaint  were  authorized  by  statute,  if  in 

a  neglect  of  duty,  an  allegation  that  the  opinion  of  the  warden  they  were 

the   alleged   wrongful  act    was    done  deemed   necessary   to    procure    entire 

knowingly,  wilfully,  wrongfully,   and  submission  or  obedience  of  the  convict, 

contrary    to  the  statute,  is   sufficient  BovenJ    ]>ofondajits  —  Conspiraey.  —  A 

without  an  allegation  of  corrupt  and  complaint  alleging  that  the  defendants 

malicious  action.     Kirkpatrick  1/.  Stew-  (a  judge  and  clerk  of  court  and  others), 

art,  19  Ark.  695.  without  probable  cause,  wilfully  and 

Goatraat  Cor  Pablie  Benoflt.  —  Where  a  maliciously  conspired  together  to  cause 
city  has  entered  into  a  contract  for  the  the  plaintiff  to  be  charged  with,  corn- 
benefit  of  the  citizens  at  large  it  is  the  plained  of,  and  arrested  and  imprisoned 
proper  parly  to  sue  for  a  breach  of  such  for  a  crime  states  a  good  cause  of  action 
contract.  Cleburne  Water,  etc.,  Co.  v,  as  to  all  the  defendants,  although  none 
Cleburne,  13  Tex.  Civ.  App.  141.  of  the  specific    acts    charged,    taken 

Tho  ICero  ttgnatnro  of  tha  Attoras^-  singly  or  together  with  the  others,  su(^ 

fltaocal  or  other  public  law  officer,  m  ports  the  action.    Stewart  v.  Cooley, 

his  official  capacity,  to  a  complaint  or  33  Mina,  347. 
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transgression  charged  there  was  loss  and  damage  to  the  plaintiff.^ 
SpeeUl  liguy.  —  Where  a  private  citizen  sues  an  officer  for  dere- 
liction or  neglect  which  is  a  wrong  to  the  public,  on  the  theory 
that  he  has  sustained  a  private  and  particular  injury  not  sustained 
by  the  public  generally,  he  must  allege  in  his  declaration  or  com- 
plaint the  facts  relied  upon  by  him  to  show  a  violation  of  the 
particular  duty  owed  to  him  and  the  individual  injury  resulting 
from  the  misfeasance  or  nonfeasance.* 

Deflnlteaesa  and  Certaintj.  —  Where  a  was  sought  to  be  established,  and  that 

complaint  charj^es  a  combination  and  owing  to  the  neglect  of  the  clerk  the 

conspiracy  between  county  officers  and  plaintiff  lost  his  right.     Ryan  v.  State 

a  third  party,  such  party  has  a  right  to  Bank,  lo  Meb.  524. 

have  the  pleading  made  more  definite  FaUe  Betnm  to  Writ  of  Cortiorari*  — 

and  specific  by  a  statement  of  the  facts  In  an  action  against  a  justice  of  the 

showing  the  terms,  nature,  and  extent  peace,  a  declaration  averring  that  he 

of  the  conspiracy.     Leavenworth,  etc.,  made  a  false  return  to  a  writ  of  cer- 

R.  Co.  V.  Douglas  County,  18  Kan.  169.  tiorari,    **  by    pretext    whereof  "    the 

See  also  generally  article  Defi.niteness  plaintiff  "  was  not  only  prevented  from 

AND  Certainty  in  Pleading,  vol.  6,  p.  obtaining  any  redress  or  reversal  of  the 

246.  judgment  and  proceeding  aforesaid," 

Where  the  Aet  of  the  Offloer  Is  Itself  a  but  **  was  also  compelled  to  suffer  im- 

Trespass  there  is  no  necessity  of  aver-  prisonment,  and    endure   great  pains 

ring  malice  or  a   want    of    probable  both  in  body  and  mind,  and  10  pay  and 

cause.     Sprague  v.   Parsons,   12  Daly  expend  divers  large  sums  of  money." 

(N.  Y.)  392,  14  Abb.  N.  Cas,  (N.  Y.)  etc.,  contains,  where  the  objection   is 

320,  6  Civ.  Pro.  Rep.  (N.  Y.)  26.  made  after  verdict,  a  sufficient  aver- 

1.  Failiure  to  Arer  Loss  or  Damage. —  mentof  the  affirmance  of  the  judgment 

In  Little  v.  Moore,  4  N.  J.  L.  82,  which  and  of  the  consequent  loss  and  dam- 

was  an  action  against  a  justice  of  the  age.     Pangburn  v,  Ramsay,  11  Johns, 

peace,  it  appeared  that  in  an  action  be-  (N.  Y.)  141. 

fore  the  justice,  wherein  the  plaintiff  Appointment  of  Guardian.  —  In  Parma- 

and     another     were    defendants,    the  lee  v.  Baldwin,  i  Conn.  317,  which  was 

plaintiff   codefendant  confessed  judg-  an   action    against  selectmen   for  ap> 

ment,  and  an  execution  issued  against  pointing  an  overseer  to   the  plaintiff 

both.    The  plaintiff's  state  of  demand  maliciously     and     without     probable 

averred  that  the  execution  was  without  cause,  although  it  was  proved  that  the 

authority,    and     that    it    was    issued  appointment  was  null  and  void,  it  was 

maliciously  and  with  intent  to  harass  held  that  an  instruction  authorizing  a 

and  oppress  him,  and  concluded  that  recovery  on  proof  of  malice  and  want 

he  was  thereby  harassed  and  greatly  of  probable  cause  was  erroneous  be- 

oppressed  to  his  damage  in  a  stated  cause  no  special  damages  were  alleged, 

sum.    The  state  of  demand  was  held  Alleging Beoovery  of  jadgment  Against 

to  be  defective  because  it  failed  to  state  Plaintiff.  -^  In  proceedings  under  Stat, 

that  the  execution  was  executed,  that  Ky.  (1894),  §  175S,   against  a  master 

the  plaintiff  was  obliged   to  pay   the  commissioner  for  judgment    for    the 

amount,  or  that  he  sustained  any  other  amount  of  a  fee  bill  claimed  to  have 

damage.  been  unlawfully  collected,  an  averment 

Vegleot  to  £nter  Transcript  of  Jndg-  that  such  commissioner  collected  and 

ment. —  In  an  action  to  recover  for  the  by  rule  compelled  the  moving  party  to 

neglect  of  the  clerk  of  a  court  properly  pay  the  amount  is  insufficient  10  show 

to    enter   a    transcript    of    judgment,  that  judgment   for  such  amount  was 

whereby  a  lien  on  the  real  estate  of  the  ever  rendered  against  the  party  who 

defendant  would  be  created,  the  peti-  instituted   the   proceedings.     England 

tion  need  not  allege  the  issuance  of  an  v.  Ray,  (Ky.  189S)  44  S.  W.  Rep.  951, 

execution  on  the  judgment  and  its  re-  19  Ky.  L.  Kep.  2003. 

turn  unsatisfied  for  want  of  property  on  2.  Bailey  v.  Butterfield,  14  Me.  ii2; 

which   to  levy,  but  it  is  sufficient  to  School  Dist.  No.  2  v.  Tebbetts,  67  Me. 

allege  that  the  defendant  had  no  other  239;  Smith  «/.  Wright,  27  Barb.  (N.  Y.) 

property  than  that  on  which  the  lien  621. 

185  Volume  XVII. 


<UvU  AfiUMt  PUBLIC  OFFICERS.  md  Prntediact. 

(f)  L«M  or  B«iug«  OMtfaUj.  —  Enough  must  appear  by  proper 
averments  to  show  that  in  consequence  of  the  delinquency  or 

been    interfered    with     or    disturbed,  bill  shown  to  be  that  of  a  private  relator 

Doolittle  V,  Broome  County,  i8  N.  Y.  is  not  sufficient  to  impress  it  with  the 

155,  functions  and  capacity  of  an  infonna- 

Aii^i^ff  Fraud.  —  A  recorder  is  not  tion  competent  to  put  in  motion  the 

responsible  for  a  false  certificate  given  machinery  of  the  courts,  whereby  they 

by  him  in  relation  to  the  condition  of  a  will  talce  cognizance  of  questions  per- 

real-estate  title,  without  averment  and  taining  to  the  high  prerogative  powers 

Eroof  that  the  certificate  was  fraudu-  of    the   slate    or  affecting  the   whole 

(Qt  as  urell  as  false,  where  the  services  people    in   their    sovereign    capacity, 

performed  were  those  for  which  the  law  State  v.  Lord,  38  Oregon  498. 
allowed  him  no  fee,  and  as  to  which        Vaooiiity  of  l^eeifio    JJl«gatiaa.  —  A 

no  duty  was  imposed  upon  him  by  stat-  petition  by  a  school  trustee  to  compel 

ute.     Wood  V,  Ruland,  10  Mo.  143.  a  county  auditor  to  make  an  assess* 

WlMTt  a  Xinlatarial  Duty  Is  YiolaUd  ment  and  levy  uxes  to  raise  funds  for 

by  a  public  officer  the  injured  party  school  purposes  need  not  specifically 

may  have  redress  by  action,  but  to  sus-  aver  that  the  relator  has  a  special  in- 

tain  such  an  action  malice,  express  or  terest  in  the  performance  of  the  duty 

implied,  on  the  part  of  the  officer  must  which  he    asks    the    court    to  coerce 

be  stated  and    proved.     Goetchens  v.  the  auditor  to  perform.     If   the  facts 

Matthewson.  5  Lans.  (N.  Y.)  214;  Har-  pleaded    show    a    special    interest    a 

man  v,  Tappenden,  i  East  555t  i^nd  specific  allegation  is  unnecessary.    Cole 

note.  V.  State,  131  Ind.  591. 

Wrongftd  Allowance  of  Claim.  -^  A  tax-  Vooewity  of  ShowUig  ?aots  Btyt ad  Soopo 
payer  has  no  such  interest  as  will  en-  of  Duty.  —  In  Wightman  v.  Brush,  (5u- 
Utle  him  10  intervene  in  an  action  to  preme  Ct.)  10  M.  Y.  Supp.  76,  which 
enforce  a  claim  against  a  county,  was  an  action  by  an  ex-convict  against 
allowed  by  the  county  officers,  unless  the  warden  and  keeper  of  a  state  prison 
it  appears  that  in  acting  on  the  claim  to  recover  for  the  infliction  of  unneces- 
the  officers  in  question  assumed  pow-  sary  and  cruel  punishment  upon  him, 
ers  not  conferred  upon  them,  or  that  it  was  held  that  the  absence  of  an  allega- 
tbey  acted  in  bad  faith.  Cornell  Col-  tion  in  the  complaint  that  the  acts 
lege  V,  Iowa  County,  32  Iowa  530.  done  by  the  defendants  were  not  in  ac- 
"  Knowiigly  "  YioloM  tiia  Law,  —  An  cordance  with  the  regulations  of  the 
allegation  in  a  proceeding  against  a  superintendent,  or  that  they  were  not 
commissioner  of  insurance  that  he  necessary  for  the  proper  punishment  of 
*'  knowingly"  violated  the  law  in  issu-  the  plaintiff  or  to  secure  submission 
ing  a  license  to  a  foreign  insurance  and  obedience  on  his  part,  or  that  the 
company,  whereby  the  plaintiflfs  sus-  punishment  was  not  administered  in 
tained  a  loss,  does  not  charge  a  wilful  accordance  with  the  legal  regulations 
or  malicious  violation  of  the  law  or  im-  upon  that  subject,  rendered  the  com- 
ply corrupt  action.  State  v,  Thomas,  plaint  demurrable,  it  appearing  that 
88  Tenn,  491.  the  specific  acts  set  out  in  the  corn- 
In  an  action  to  recover  a  penalty  for  plaint  were  authorized  by  statute,  if  in 
a  neglect  of  duty,  an  allegation  that  the  opinion  of  the  warden  they  were 
the  alleged  wrongful  act  was  done  deemed  necessary  to  procure  entire 
knowingly,  wilfully,  wrongfully,  and  submission  or  obedience  of  the  convict, 
contrary  to  the  statute,  is  sufficient  Soveral  ]>ofenda]its  —  Conspiraoy.  —  A 
without  an  allegation  of  corrupt  and  complaint  alleging  that  the  defendants 
malicious  action.  Kirkpatrick  i/.  Stew-  (a  judge  and  clerk  of  court  and  others), 
art,  19  Ark.  695.  without  probable  cause,  wilfully  and 
Goataraot  Cor  Pablie  Bonoflt.  —  Where  a  maliciously  conspired  together  to  cause 
city  has  entered  into  a  contract  for  the  the  plaintiff  to  be  charged  with,  corn- 
benefit  of  the  citizens  at  large  it  is  the  plained  of.  and  arrested  and  imprisoned 
proper  parly  to  sue  for  a  breach  of  such  for  a  crime  states  a  good  cause  of  action 
contract.  Cleburne  Water,  etc.,  Co.  v,  as  to  all  the  defendants,  although  none 
Cleburne,  13  Tex.  Civ,  App.  141.  of  the  specific  acts  charged,  taken 
Tha  Xoro  Sigoatiiro  of  tha  Attorao^-  singly  or  together  with  the  others,  sup- 
%nmX  or  other  public  law  officer,  m  ports  the  action,  Stewart  v,  Cooley, 
his  official  capacity,  to  a  complaint  or  33  Minn,  347. 
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transgression  charged  there  was  loss  and  damage  to  the  plaintiff.* 
apeeUi  lajTxxy.  —  Where  a  private  citizen  sues  an  officer  for  dere- 
liction or  neglect  which  is  a  wrong  to  the  public,  on  the  theory 
that  he  has  sustained  a  private  and  particular  injury  not  sustained 
by  the  public  generally,  he  must  allege  in  his  declaration  or  com- 
plaint the  facts  relied  upon  by  him  to  show  a  violation  of  the 
particular  duty  owed  to  him  and  the  individual  injury  resulting 
from  the  misfeasance  or  nonfeasance.* 

Definiteness  and  Certaiatj.  —  Where  a  was  sought  to  be  established,  and  that 

complaint  charges  a  combinatton  and  owing  to  the  neglect  of  the  clerk  the 

conspiracy  between  county  officers  and  plaintiff  lost  his  right.     Ryan  v.  State 

a  third  party,  such  party  has  a  right  to  Bank,  lo  Neb.  524. 

have  the  pleading  made  more  definite  Fi^Im  Betnm  to  Writ  of  Certiorari. — 

and  specific  by  a  statement  of  the  facts  In  an  action  against  a  justice  of  the 

showing  the  terms,  nature,  and  extent  peace,  a  declaration  averring  that  he 

of  the  conspiracy.    Leavenworth,  etc.,  made  a  false  return  to  a  writ  of  cer- 

R.  Co.  f.  Douglas  County,  18  Kan.  169.  tiorari,    **  by    pretext    whereof*    the 

See  also  generally  article  Definiteness  plaintiff  "  was  not  only  prevented  from 

AND  Certainty  in  Pleading,  vol.  6,  p.  obtaining  any  redress  or  reversal  of  the 

246.  judgment  and  proceeding  aforesaid," 

Wbero  the  Aet  of  the  Officer  Is  Itself  a  but  "  was  also  compelled  to  suffer  im- 

Trespasi  there  is  no  necessity  of  aver-  prisonment,  and    endure   great  pains 

ring  malice  or  a  want    of    probable  both  In  body  and  mind,  and  lo  pay  and 

cause.     Sprague  v.  Parsons,   I2  Daly  expend  divers  large  sums  of  money," 

(N.    Y.)  392.   14  Abb.   N.  Cas.  (N.  Y.)  etc.,  contains,  where  the  objection   is 

320,  6  Civ.  Pro.  Rep.  (N.  Y.)  26.  made  after  verdict,  a  sufficient  aver- 

1.  Failnre  to  Arer  Loss  or  Parnate.  —  ment  of  the  affirmance  of  the  judgment 
In  Little  v,  Moore,  4  N.  J.  L.  82,  which  and  of  the  consequent  loss  and  dam- 
was  an  action  against  a  justice  of  the  age.  Pangburn  v,  Ramsay,  11  Johns, 
peace,  it  appeared  that  in  an  action  be-  (N.  Y.)  141. 

fore  the  justice,  wherein  the  plaintiff  Appointment  of  Guardian,  —  In  Parma- 

and     another     were    defendants,    the  lee  v,  Baldwin,  i  Conn.  317.  which  was 

plaintiff   codefendant  confessed  judg-  an  action    against  selectmen   for  ap- 

ment,  and  an  execution  issued  against  pointing  an  overseer   to   the  plaintiff 

both.    The  plaintiff's  state  of  demand  maliciously     and     without     probable 

averred  that  the  execution  was  without  cause,  although  it  was  proved  that  the 

authority,    and     that    it    was    issued  appointment  was  null  and  void,  it  was 

maliciously  and  with  intent  to  harass  held  that  an  instruction  authorizing  a 

and  oppress  him,  and  concluded  that  recovery  on  proof  of  malice  and  want 

he  was  thereby  harassed  and  greatly  of  probable  cause  was  erroneous  be- 

oppressed   to  his  damage  in  a  stated  cause  no  special  damages  were  alleged, 

sum.    The  state  of  demand  was  held  Alleging Becovery  of  Jadgment  AgiUnst 

to  be  defective  because  it  failed  to  state  Plaintiff.  —  In  proceedings  under  StaL 

that  the  execution  was  executed,  that  Ky.  (1894),  §  1758,   against  a  master 

the  plaintiff  was  obliged   to  pay   the  commissioner  for  judgment    for    the 

amount,  or  that  he  sustained  any  other  amount  of  a  fee  bill  claimed  to  have 

damage,  been  unlawfully  collected,  an  averment 

Hegloot  to  Enter  Transcript  of  Judg-  that  such  commissioner  collected  and 

omit.  —  In  an  action  to  recover  for  the  by  rule  compelled  the  moving  party  to 

neglect  of  the  clerk  of  a  court  properly  pay  the  amount  is  insufficient  lo  show 

to    enter   a    transcript   of   judgment,  that  judgment   for  such  amount  was 

whereby  a  lien  on  the  real  estate  of  the  ever  rendered  against  the  party  who 

defendant  would  be  created,  the  peti-  instituted   the   proceedings.     England 

tion  need  not  allege  the  issuance  of  an  v.  Ray,  (Ky.  1898)  44  S.  W.  Rep.  951, 

execution  on  the  judgment  and  its  re-  19  Ky.  L.  Kep.  2003. 

turn  unsatisfied  for  want  of  property  on  2.  Bailey  v,  Butterfield,  14  Me.  112; 

which   to  levy,  but  it  is  sufficient  to  School  Dist.  No.  2  v.  Tebbetts,  67  Me. 

allege  that  the  defendant  had  no  other  239;  Smith  v,  Wright,  37  Barb.  (N.  Y.) 

property  than  that  on  which  the  Hen  621. 

185  Volume  XVII. 


OiTil  Aetioni 


PUBLIC  OFFICERS. 


and  Prooeadingt. 


that  of  the  general  community,  as  to  which  he  is  liable  to  an 
injury  which  will  not  be  sustained  by  his  fellows.  That  is,  he 
must  show  some  personal  or  special  interest  in  the  matter  as  to 
which  relief  is  sought.* 

(4)  Miscellaneous  Matters  of  Practice,  —  As  to  various  other 
matters  of  practice  which  have  been  passed  on  by  the  courts, 
a  general  reference  is  made  to  the  subjoined  notes,  without  a 
treatment  of  the  different  subjects  in  extenso,^ 


1.  Arkansas.  —  Henry  v,  Steele,  28 
ArS£.  455. 

Illinois .  —  Seager  c.  Kankakee 
County,  102  III.  669. 

Indiana,  —  Farris  r.  Jones.  112  Ind. 
498. 

Kansas,  —  Pierce  v.  Smith,  (Kan. 
1892)  29  Pac.  Rep.  565. 

Massachusetts.  —  Hale  v.  Cushman,  6 
Met.  (Mass.)  425. 

Nebraska,  —  McLaughlin  v.  San- 
dusky,  17  Neb.  no;  Parody  v.  School 
Dist.  No.  II,  15  Neb.  514;  Normand  v. 
Otoe  County,  8  Neb.  18. 

New  York.  —  Doolittle  v.  Broome 
County,    18    N.  Y.   155;    Roosevelt  v. 


directors  enjoined  have  no  right  to  the 
extraordinary  interposition  of  a  couit 
of  equity  to  correct  such  an  irregular- 
ity, where  the  bill  fails  to  shovr  that 
the  proposed  action  of  I  he  officers  will 
be  substantially  injurious  to  them,  or 
to  other  taxpayers,  and  especially 
where  delay  has  attended  the  prosecu- 
tion of  the  suit.  Fugate  v,  McMa- 
nama,  50  Mo.  App.  39. 

A  Kember  of  a  Konidpal  Board  Wlio  Is 
Exoloded  from  Iti  Delibarationi  by  the 
wrongful  act  of  the  other  members 
cannot  enjoin  another  municipal  officer 
from  proceeding  under  authority  con- 
ferred upon  him  by  the  other  members 


Draper,  23  N.  Y.  318;  Korft  v.  Green,     of  the  board  of  which  the  plaintiff  is  a 


16  How.  Pr.  (N.  Y.  Supreme  Ct.)  140, 

7  Abb.  Pr.  (N.  Y.)  108,  note;  Lewis  v. 

Oliver.  4  Abb.  Pr.  (N.  Y.  City  Ct.)  121. 

Ohio.  —  Smith    v.    Heuston,   6   Ohio 

lOI. 

Oregon.  —  State  v.  Lord,  28  Oregon 
498;  State  V.  Pennoyer,  26  Oregon  205. 

Texas.  —  Caruthers    v. 
Tex.  127. 

United  States.  —  Morgan  v.  Graham, 
I  Woods  (U.  S.)  124:  Kensett  v.  Stiv- 
ers, 10  Fed.  Rep.  524;  Snyder  v.  Marks, 
109  U.  S.  193;  Robbins  v.  Freeland,  14 
Int.  Rev.  Rec.  28. 


member,  but  he  should  proceed  directly 
against  his  associates.  Ely  v.  Con- 
nolly, 7  Abb.  Pr.  N.  S.  (N.  Y.  Super. 
Ct.)  8. 

8.  Supplemontal  ComplaiBt. —  In 
Latham  v.  Richards,  15  Hun  (N.  Y.) 
129,  which  was  an  action  brought  under 
Harnett,  67  the  Act  of  1872  to  restrain  village  trus- 
tees from  completing  a  contract  made 
by  them  for  the  purchase  of  land,  and 
from  levying  a  tax  to  raise  money  for 
that  purpose,  it  appeared  that  after  the 
commencement  of  the  action,  and  be- 
fore the  issuance  of  a  preliminary  in- 


Aotion  by  Taxpayon.  —  Where  a  right    junction,  part  of  the  tax  was  collected 
of  action  to  restrain  the  illegal  action     and  paid  over,  and  it  was  held  that  the 


of  public  officers  is  given  to  residents 
assessed  for  and  liable  far  taxes,  or 
who  have  paid  taxes  within  one  year 
prior  to  the  commencement  of  the  ac-- 
tion,  a  complaint  which  alleges  that 
the  plaintiffs  are  residents  and  taxpay- 
ers liable  to  assessment  and  tax,  and 
that  they  were  residents,  taxpayers, 
and  owners  of  property  liable  to  as- 
sessment and  taxes  at  the  time  of  the 
occurrence  mentioned  in  the  complaint, 
is  sufficient  to  show  a  right  to  maintain 
the  action.  Ayers  v.  Lawrence,  59  N. 
Y.  192.  reversing  63  Barb.  (N.  Y.)  454, 
I  Thomp.  &  C.  (N.  Y.)  5,  Addenda. 


plaintiff  should  be  allowed  to  serve  a 
supplemental  complaint  setting  up  the 
facts  and  having  for  its  object  repay- 
ment to  the  village.  See  generally  ar- 
ticles Injitnciions,  vol.  10,  p.  979; 
Supplemental  Pleadings. 

Ex  Parte  Order  --  Veoenity  of  H  otioe. — 
An  injunction  should  not  be  granted 
ex  parte  to  restrain  a  board  of  health 
from  interfering  with  a  business  which 
is  calculated  to  be  injurious  to  the 
public  health.  There  should  be  a 
hearing  upon  service  of  a  short  order 
to  show  cause.  Westheimer  t^.Schultz, 
33  How.  Pr.  (N.  Y.  Super.  Ct.)  11,     See 


Laches.  —  Taxpaying citizens  who  do    also  generally  article  Injunctkjns,  vol. 
not  disclose  any  substantial  interest  in     10,  pp.  994-999. 
leaving  the  irregular  action  of  school        Form  of  IignnoUon  Order  —  Beoital  of 
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8.  Abatement  and  Beyival — Change  in  Inonmbeney  of  Office  — 
a.  In  General.  —  Where  an  action  is  commenced  by  or  against 
an  officer,  not  to  enforce  a  personal  claim  or  liability,  but  relative 
to  a  matter  pertaining  to  the  office,  and  pending  the  litigation  he 
dies,  resigns,  or  is  removed,  or  his  term  of  office  expires  by  reason 
of  limitation,  his  successor  in  office  may  cause  himself  to  be 
admitted  to  prosecute  or  defend  in  the  place  and  stead  of  the 
original  plaintiff  or  defendant,  and  may  continue  the  action  to 
its  termination.* 

Aetioni  Toadhing  PanonAl  BighU  and  liabilitiai.  —  Where  an  officer  sues 

Arouidi.  —  An  injunccton  order  which  37.     See  also  generally  articles  Death, 

states  no  ground  for  granting  it  except  vol.  5,  p.  783;  Revivor;  Substitution 

10  the  language  of  the  code,  t.  ^.,  that  of  Parties;  Survival  of  Actions. 

"it  appears  from  the  complaint  that  Ho  Statute  Authoriiiiig  Seviyal  Haeet- 

the  plaintiff  demands  and  is  entitled  to  sarj.  —  In  McDuff  v.   Beauchamp,  50 

a  judgment  against  the  defendant,  re-  Miss.  531,  in  which  case  an  officer's 

straining  the  commission  or  continu-  term  of  office  expired,  it  was  held  that 

ance    of    an  act,   the  commission    or  it  was  not  error  to  substitute  his  suc- 

continuance  of  which  during  the  pend-  cessor  as  complainant  in  his  stead,  and 

cncy  of  the  action  would  produce  injury  it  was  declared  to  be  immaterial  that 

to  the  plaintiff,"  is  not  sufficient  be-  there  was  no  statute  applicable  to  such 

cause   of   the   failure  to  comply  with  state  of  facts,  and  that  it  was  never 

Code  Civ.  Pro.  N.  Y.,  §  610,  which  re-  supposed  that  a  change  of  the  incum- 

quires  that  the  grounds  of  the  order  be  bent  of  an  office  abated  a  pending  suit 

recited  therein.     Hotchkiss  v.  Hotch-  in  the  technical  sense, 

kiss,  16  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Badgnation  Pendanto  lite.  — In  Hol- 

Ct.)  129.     See  also  generally  article  In-  ten  v.  Cook,  12  Mass.  575,  the  succes- 

junctions,  vol.  10,  p.  1021  et  seq.  sor  in  office  to  a  probate  judge  who  had 

Ooits.  —  In  Pope  v.  Halifax,  12  Cush.  commenced  an  action  on  an  adminis- 
(Mass.)  410,  which  was  a  bill  by  tax-  tration  bond,  and  who  had  resigned  his 
payers  against  certain  town  officers  to  office,  was  on  motion  admitted  to  prose- 
enjoin  the  distribution  of  the  surplus  cute  the  action  in  his  own  name, 
revenue  of  the  town,  the  complainants'  County  Administrator,  —  In  Russell 
costs  were  directed  to  be  paid  by  the  v.  Erwin,  41  Ala.  292,  it  was  held  that 
defendants  out  of  the  surplus  revenue  an  action  brought  by  the  general  ad- 
funds,  ministrator  of  a  county  who  afterwards 

1.  Smith  V.   Inge,  80  Ala.  283;  Ed-  resigned  might  be  revived  in  the  name 

rlngton  v,  Mathews,  30  Ark.  665;  Car-  of  the  succeeding  general  administra- 

ley  p.  Barnes,  11  Ark.  291;  Hardee  v.  tor,  such  substitution  being  expressly 

Gibbs,  50  Miss.  802;    McDuff  v.  Beau-  authorized  by  statute. 

champ,  50  Miss.  531;  Palmer  v.  Mur-  State  Auditor.  —  In  Lindsey  v.  Aud- 

ray,  18  How.  Pr.  (N.  Y.  Supreme  Ct.)  itor,  3  Bush  (Ky.)  231,  the  auditor  had 

545;    Sheldon  v,  Adams,   18  Abb.   Pr.  resigned  his  office,  and  his  successor 

(N.  Y.  Supreme  Ct.)  405:  Livingstone,  was   qualified.     This,   said   the  court, 

Olyphant,  3  Robt.  (N.  Y.)  639;  Coving-  presented  no  defense  in  bar  or  abate- 

ton,  etc..  Bridge  Co.  v,  Mayer,  31  Ohio  ment.     The  induction  of  the  new  officer 

St.  317.  should  have   been  suggested,  and  the 

That    Prooeedisgi    Againet  an  Offloer  suit  have  been  prosecuted  against  him. 

will  not  abate  by  a  change  in  the  office  To  the  same  effect  are  Maddox  v.  Gra- 

pending  the  litigation,   see   Nance  v,  ham,  2  Mete.   (Ky.)  71;    Clark  v,  Mc- 

People,  (Colo.  189S)  54  Pac.  Rep.  631;  Kenzie,  7  Bush  (Ky.)  523.     In  all  such 

Parks  v.  Hays,  11  Colo.  App.  415;  Co-  cases,  whether  as  plaintiff  or  defendant, 

lumbia  County  v.  Bryson,  13  Fla.  281;  the  officer  represents  the  public  inter- 

Beachy  v.  Lamkin,  i   Idaho  50;   Gra-  est,  and  it  is  sought  to  compel  him  to 

ham  V.  Maysville,  (Ky.  1858)6  Am.  L.  perform   an  official  duty    imposed  by 

Reg.  626;  In  re  Marvin,  (Supreme  Ct.)  law  upon  the  incumbent. 

15  N.  Y.  Supp.  500;  Magee  v.  Cutler,  43  Death    Pendente    Lite.  —  Where    the 

Barb.  (N.  Y.)  239;    State  v.  Gates,  22  obligee  in  a  bond  is  a  public  trustee. 

Wis.  210;    State  v,  Madison,  15  Wis.  as  a  president  of  the  County  Courts, 
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to  enforce  a  right  personal  to  himself  or  is  sued  to  enforce  a  per- 
sonal liability,  and  the  right  of  action  or  liability  in  no  wise  aflfects 

or  appertains   to  the  office,  if  pending  the  action  the   officer 

vacates  the  office  or  the  office  is  abolished,  the  action  may  be 

the  action  will  not  abate  npon  his  death  County  SuperinUndent,  —  In   McDufif 

p^deHte  titi.    Aiionymoiit,  i  Hay  w.  (N.  v,  Beautbampf  50  MiM.  531,  it  waft  held 

Car.)  148.  that  where  an  action  was  Instituted  by 

Agent     of     State.  —  In     an     action  a  county  superintendent,  upon  the  ex* 

brought  by  a  state,  wherein  the  relator  piration  of  his  term  of  office  it  could  be 

is  an  agent  of  the  fttate,  the  d«ath  of  continued  in  the  name  of  his  successor, 

the  relator  will  not  abate  the  action,  in  Town  Commissioners.  —  Where  an  ac- 

vlew  of  a  statutory  provision  that  In  tion  by  town    commissioners   against 

case  of  the  death  of  a  party  the  action  other  town  commissioners  for  money 

may  be  continued  in  the  name  of  the  overpaid  by  mistake  for  the  repairs  of 

original  party,  tic,    Davenport  v.  Mc-  a  bridg^els  not  determined  in  the  official 

Kee,  98  N.  Car.  500.  lifetime  of  the  plaintiffs  and  defend- 

Couniy  Treasurer.  —  Where,  irt  a  pro-  ants,   their  successors  may  be  substi- 

ceeding  to  compel  a  county  treasurer  to  tuted    as    plaintiffs    and    defendants, 

apply  certain   moneys  as  directed  by  Flynn  ^.  Cornell,  24  N.  Y.  Wkly.  Dig.  2. 

law,  he  claimed  that  such  moneys  had  Trustees  of  School  District.-^  K  stilt 

been  applied  under  the  direction  of  a  against  the  trustees  of  a  school  dtstrict 

county  board,  and  pending  a  reference  to  recover    teacher's  wages  does  not 

as  to  that  fact  he  died,  it  was  held  that  abate  and  Is  not  discontinued  by  the 

his    successor   in   office  was  properly  expiration  of  the  defendants'  teim  of 

substituted   in  his   stead.      Matter  of  office  and  the  choice  of  other  persons  to 

Marvin,  60  Hun  (N.  Y.)  585,  15  N.  Y.  succeed  them.     Colegrove  r.  Breed,  1 

Supp.  $00.  Den.  (N.  Y.)  125. 

Sheriff.  —  Where  a  Sheriff  dies  pend-  Right  to  Dismiss  Ag.iinst  Objection  of 
Ing  an  action  prosecuted  in  his  name,  Successor.  —  An  application  by  an 
it  is  proper  to  substitute  his  successor  attorney-general  whose  term  of  office 
in  office.  Orser  v,  Glenville  Woolen  has  expired,  to  dismiss  an  action  corn- 
Co.,  II  Abb.  Pr.  N.  S.  (N.  Y.  Supreme  meficed  by  him,  cannot  be  entertained 
Ct.)  85,  60  Barb.  (N.  Y.)  371.  where  his  successor  In  office  elects  to 

Of  One  of  Several  Parties,  ^^'[n  an  continue  the  ac lion.     People  v.  Sutter 

action  against  an  officer  and  his  sure-  St.  R.  Co.,  117  Cal.  604. 

ties  wherein  judgment  may  be  taken  'BAtJ^MAHA^  At  Suit  of  Public  Officer. 

against  the   parties  served,   neither  a  — When  a  suit  for  a  writ  of  mandamus 

discontinuance  as  to    the  parties  not  is  prosecuted  by  a  public  officer,  in  his 

served  nor  an  order  abating  the  suit  as  official  capacity,  for  the  public  benefit, 

X.O  a  party  who  died  after  service  will  the  law  regards  the  name  of  the  office, 

work   a  discontinuance  oi    the  entire  and  not  the  adjunct  name  of  the  indl- 

proceeding.     /i>/).  Wilson,  54  Ala.  296.  vidual,  and  in  it  are  implltd  all  suc- 

A  9cdt  Brought  by  a  Fordlgn  8ov«relgii  cessors  ^— each  successor,  for  the  time 

does  not  abate  by  a  change  of  rulers,  of  his  term,  being  the  real  plaintiff  to 

The  Sapphire,  11  Wall.  (U.  S.)  164.  support  the  action,  whether  described 

Expiration  of  Term  ^  Offloo.  ^  Where  bv  name  or  not.  And  if  one  dies  or 
an  overseer  of  the  poor  as  relator  ob-  his  term  of  office  expires  before  the  de- 
tained a  common-law  writ  of  certiorari  termination  of  the  suit,  it  will  not 
to  review  proceedings  in  a  bastardy  abate,  but  shall  be  continued  bjr  his 
case  instituted  by  him,  and  after  the  successor.  Felts  v.  Memphis,  2  Head 
writ   was  served    and  a  return   m^At  (Tenn.)  650. 

thereto,  his  term  of  office  expired  and  Against  Public  Officer,-^  In  Warner 

he  went  out  of  office,  it  was  held  that  Valley  Stock  Co.  v.  Smith,   165  U.  S. 

the  certiorari  was  a  special  proceeding,  28,  the  court  saidr    **  That  a  petition 

and     not     an    **  action  "    or    **  suit."  for  a  writ  of  mandamus  to  a  public 

whhin  the  meaning  of  the  statutes,  and  officer  of  the  United  States  abates  by 

that  the  incumbent  of  the  office  could  his  resignation  of  his  office,  has  been 

not  be  substituted  art  relator.     People  determined  by  a  Series  of  uniform  de- 

f.  Oswego  County  Ct.,  2  Thomp.  &  C,  ctsions  of  this  court,  and  has  for  years 

(N.  Y)  431.  been  considered  as  so  well  settled  chftt 
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continued  in  the  name  of  or  against  the  officer,  or,  if  he  has  died, 
in  the  name  of  his  personal  representatives ;  and  his  successor 
in  office,  if  any,  need  not  be  brought  in  as  a  party  plaintiff  or 
defendant. ' 

in  some  of  the  cases  no  opinion  has  bills  shall  be  collected  by  his  successor, 

been  filed  and  no  official  report  pub-  upon  the  death  of  a  tax  collector  pend- 

lished."     Citinji  Secretary  v.  McGarra-  ing  a  trustee  suit  instituted  by  him  his 

han,  9  Wall.  (U.  S.)  298;  U.  S.  v.  Bout-  administrator    may  be  substituted  as 

well.  17  Wall.  (U.  S.)6o4;  Leavenworth  plaintiff  and  may  prosecute  the  suit  to 

County  f.  Sellew,  99  U.  S.  624;  U.  S.  v .  judgment.      Smith    v.    Blair,    67  Vt. 

Schurz,  102   U.  S.  378;    Thompson  v,  658. 

U.  S.,  103  U.  S.  480;  U.  S.  V.  Chandler,  Where  a  suit  in  equity  was  brought 
122  U.  S.  643;  U.  S.  V,  Lamont,  155  U.  S.  by  a  high  sheriff  against  his  deputy  for 
303:  U.  S.  V.  Lochren,  164  U.  S.  701.  a  settlement  of  accounts  in  several  ad- 
See  also  generally  article  Mandamus,  ministrations  which  had  been  com- 
vol.  13,  pp.  756,  757.  mitted   to  him,  and  which  had  gone 

1.  Blakeslee    v.  Hall,  94    Cal.   159.  into  the  hands  of  his  deputy,  it  was 

And    see    Edrington    v,  Mathews,  30  held,  on  the  death  of  the  sheriff,  that 

Ark.  665;    Orser  v.  Glenville  Woolen  the  suit  was  properly  revived  in   the 

Co.,  II  Abb.  Pr.  N.  S.  (N.  Y.  Supreme  name  of  his  personal  representative, 

Ct.)  85,  60  Barb.  (N.  Y.)  371.  and  not  in  the  names  of  the  represent- 

Proceeding  to  Bacover  FiuLdi  for  Which  atives  of  the  different  estates  adminis- 

Ofllcer  Is  iuwoimtable.  —  Where,  pend-  tered.     Tyler  v.  Nelson,  14  Gratt.  (Va.) 

ing  a  motion   by  an  officer  to  compel  214. 

his  predecessor  in  office  to  account  for  Executor  of  Assignee  in  Bankruptcy. 

and  pay  over  public  funds,  the  plain-  —  On  the  death  of  an  assignee  under 

tiffs'  term  of  office  expires,  their  motion  the  bankrupt  laws  of  the  United  States, 

does  not  abate,  but  they  may  proceed  the  right  of  action  for  a  debt  due  to  the 

and  prosecute  it,  being  themselves  ac-  bankrupt  vests  in  the  executor  of  the 

countable  to  their  successors  for  the  assignee.     Richards  v.  Maryland  Ins. 

money  recovered.     Chapline  v.  Over-  Co.,  8  Cranch  (U.  S.)  84. 

seers  of  Poor,   7  Leigh  (Va.)  231,  30  Action  Not  Ex  Delicto. — The  failure 

Am.  Dec.  504.  to  return  an  execution  within  the  time 

Where  by  Statute  a  Personal  Judgment,  limited  by  statute  is  not  a  tort,  but  is 

if  any,  is    required    to    be    rendered  a  breach  of  contract,  consequently  a 

against  the  officer,  and  pending  the  ac-  cause  of  action  therefor  survives  on 

tion  there  is  a  succession  in  the  office,  the   death    of    the    delinquent    officer 

the   successor  should    not    be  substi-  against  his    personal    representatives, 

tuted.     Hitchman   v.    Baxter,    5    Civ.  Wilson   i».  Young,    58    Ark.   593,  two 

Pro.  Rep.  (NT.  Y.  Supreme  Ct.)  226.  judges  dissenting.     But  see  Jones  v, 

A  Writ  of  Sequestration   may    issue  Brooks,  30  Ala.  588. 

against  a  city  treasurer,  after  his  resig-  An  action  of  debt  against  a  sheriff 

nation,  and  without  formal  suspension  for  an  escape  out  of  final  process,  being 

by   councils,   on  affidavit    and    cause  an   action    in    contract   for  breach  of 

shown.      Philadelphia    v.    Marcer,    8  covenant,  survives  against  his  repre* 

Phila.  (Pa.)  319,  i  Leg.  Gaz.  Rep.  (Pa.)  sentatives.     Neal  v.   Haygood,   i   Ga. 

355.  514. 

Where  an  Action  Is  Brought  for  the  If  the  Cause  of  Action  Is  One  Which 

Benefit  of  Another  in  the  name  of  a  pub-  Will  Not  Survive ^  the  right  to  recover 

lie  officer,  and  the  officer  resigns  pend-  is  lost  upon  the  officer's  death.     This 

ing    the    action    and    a    successor    is  is  likewise  true  where  the  injured  party 

appointed,  no  notice  need  be  taken  of  dies.     Gent  v.  Gray,  29  Me.  462;  Val- 

the    resignation.     The   suit  is    prose-  entine  v,  Norton,  30  Me.  194;    Melvin 

cuted  in  the  name  of  the  incumbent  at  v.  Evans,  48  Mo.  App.  421. 

the  time  when   the  action  is  brought.  Unnecessary  Assault  in  Making  Ar- 

Clowney  v.  Foote,  i   Hill  L.  (S.  Car.)  rest.  —  An   action  against  a  constable 

421.  and  his   sureties  for  an  unnecessary 

Beath  of  Officer — Substitution  of  Per-  assault  in  making  an  arrest  abates  with 

lonal   Bepreeentative.  —  Although  it  is  the  death  of  the  officer,  as  to  him,  and 

provided  by  statute  that  on  the  death  also  as    to    the    sureties.     Melvin    v, 

of  a  tax  collector  the  uncollected  tax  Evans,  48  Mo.  App.  421. 
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Aa  Offloer'i  Soooesior  Cannot  Be  Charged,  in  his  official  capacity  or  other- 
wise, with  unauthorized  acts  committed  by  the  predecessor;  con- 
sequently proceedings  for  personal  defaults,  unauthorized  acts, 
fraud,  or  the  like  will  not  survive  nor  can  they  be  continued 
against  the  successor  in  office  of  the  alleged  wrongdoer.* 

Abolition  of  Office  —  Snbetitntion  of  Offioen.  —  Where,  pending  an  action 
by  or  against  an  officer  or  an  official  board,  in  which  the  officer 
or  board  is  merely  representative  of  the  office,  the  office  is 
abolished  and  a  new  office  is  created  which  succeeds  to  the  powers 
and  duties  of  the  former  office,  the  proceedings  will  not  abate, 
but  if  necessary  will  continue  to  judgment  under  the  manage- 
ment and  control  of  the  new  officer  or  the  newly  constituted 
board.* 

1.  Beachy  v.  Lamkin,  i  Idaho  50;  ance  that  the  levy  court  had  been  ex- 
Gent  v.  Gray,  29  Me.  462;  Valentines,  tinguished  was  no  objection  to  the 
Norton,  30  Me.  194;  Mather  v.  Craw,  further  prosecution  of  the  action, 
ford,  36  Barb.  (N.  Y.)  564;  Hughes  v.  State  v,  Dorsey,  3  GiU  &  J.  (Md.)  75. 
Rathbone,  3  Alb.  L.  J.  71 ;  Robbins  v.  Officer  Defehdant.  —  In  Strobhart  v, 
Woolcott,  66  Barb.  (N.  Y.)  63.  Morrall,  7  Rich.  L.  (S.  Car.)  140.  the 

8.  Sabstitiition  of  Board.  —  In  State  t/.  defendant,    as    ordinary,    had    taken 

Black  River  Phosphate  Co.,  32  Fla.  82,  charge  of  a  derelict  estate  under  Act  S. 

it  was  held  that  Act  Fla.  June  9,  1891,  Car.  1839,  and  suit  was  brought  against 

c.  4043,  which  gave  to  the  board  of  him  on  a  debt  of  the  intestate.     Pend- 

phosphate    commissioners    control    of  ing  the  suit,  the  act  was  repealed,  and 

the  phosphate  interests  of  the  state,  the  defendant  pleaded   the   repeal   in 

and  authorized  it  to  institute  suits  and  abatement.     It  was  held  that  the  de- 

legal  proceedings  in  the  name  of  the  fendant's  plea  was  not  good,  unless  he 

state  to  protect  such  interests,  did  not  added  to  \\. plene  administravit  ox plene 

abate  an  action  previously  instituted  by  administravit praUr, 

the  attorney-general  in  the  name  of  the  In  Carson  v.  Cleaveland  County,  64 

state.  N.  Car.  566,  it  was  held  that  the  board 

Ohange  in  Oonititution  of  Board,  —  In  of  county  commissioners  was  not  the 

People  V.   Police  Com*rs,  23  Hun  (N.  representative  of   the  former  County 

Y.)  351,   it  was  held  that  a  change  in  Court,  even  as  regards  matters  of  ad- 

the  constitution  of  the  board  of  police  ministration,  and  that  therefore  a  suit 

commissioners  pending  the  trial  of  an  pending  against  the  latter  at  the  time 

officer  did   not    invalidate  a   removal  of  its  dissolution  could  not  be  revived 

made  by  the  new  board.  against  the  former. 

Substitution  of  Town  for  Oounty  Com-  Necessity  for  Revivor,  —  In  Matter  of 

misiionen. —  In    Board    of    Excise   v.  City   Bank,    10   Paige  (N.   Y.)  378,  a 

Garlinghouse,  45  N.  Y.  249,  affirming  bill  had  been  filed  by  the  bank  com- 

60  Barb.  (N.  Y.)  338,  it  was  held  that  missioners,  before  the  office  was  abol- 

actions  for  penalties  commenced  by  the  ished,  against  an   incorporated  bank 

county  commissioners  before  the  pass-  which  had  become  insolvent,  for  the 

age  of  Act  N.  Y.  1870,  relative  to  sales  appointment  of  a  receiver  to  close  up 

of  liquor,  were  not  abated  by  that  act,  its  concerns,   and  a  final  decree  had 

but  might  be  continued  by  the  town  been  made  appointing  a  receiver,  de<> 

commissioners,   who  could  be  subsii-  daring  that  the  bank  had  forfeited  its 

tuted  as  their  successors  in  office  within  corporate    rights  and  privileges,   and 

their  respective  localities.     Until  such  perpetually  enjoining  the  bank  and  its 

substitution,  the  action  might  proceed  officers  from  using  them;  and  an  order 

in  ^he  name  of  the  original  parties.  had  been  made  requiring  the  creditors 

Offibe  Abolished.  —  Where  a  levy  court  of  the  bank  to  present  their  claims  to 
was  abolished  pending  a  suit  brought  the  receiver  for  adjustment.  It  was 
in  the  name  of  the  state,  for  the  use  of  held  that  after  the  office  of  bank  corn- 
such  levy  court,  against  the  obligors  in  missioner  had  been  abolished,  the  court 
a  collector's  bond,  it  was  held  that  a  had  power  to  revive  the  suit,  upon  a 
plea  in  abatement /ivij  darrein  continu-  proper  bill  filed  for  that  purpose  by  any 
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Prooeedingi  to  Compel  Performanee  of  Duty.  —  Proceedings  instituted 
against  a  public  officer  to  compel  him  to  perform  a  duty  imposed 
upon  him  by  law  as  such  officer  will  not  abate  by  a  change  pend- 
ing suit  in  the  person  holding  the  office,  but  will  continue  against 
the  incumbent.* 

*.  Necessity  of  Substitution.  —  In  those  cases  in  which, 
under  the  rules  hereinbefore  stated,  the  successor  in  office  must 
be  substituted  as  a  party  defendant,  he  will  not  be  affected  by 
the  proceedings  unless  he  is  made  a  party  to  the  action  or  suit, 
and  until  he  is  brought  in.*  And  it  seems  that  where  there  is  a 
privity  between  the  outgoing  officer  and  the  incumbent,  the 
cause  may  be  proceeded  with  without  a  substitution  on  the  record.* 

person  interested  in  such  revival,  or  a  continuance,  that  the  successor  of  the 
upon  an  application  of  the  attorney-  plaintiff  might  come  in  and  prosecute, 
general,  if  the  interest  of  the  people  of  the  court  ordered  a  discontinuance. 
the  state  required  such  revival;  but  Cutts  t/.  Parsons,  2  Mass.  440. 
that  as  there  was  nothing  further  to  Ignoranoa  of  Expiration  of  Term.  —  In 
litigate  with  the  defendants  in  the  suit,  Rhode  Island^  under  Pub.  Slat.  1882,  c. 
no  revival  was  necessary  to  enable  the  204,  §  14  (Gen.  Laws  1896,  c.  233,  g  13), 
court  to  adjust  and  settle  the  claims  of  an  action  against  a  town  treasurer 
the  creditors  of  the  bank  against  the  abates  if  his  successor  is  not  summoned 
fund  in  the  hands  of  the  receiver,  who  to  defend  within  a  year  after  the  de- 
was  under  the  jurisdiction  and  control  fendant  has  ceased  to  hold  office;  and 
of  the  court  in  the  discharge  of  his  it  is  immaterial  that  the  plaintiff  did 
duties.  not  know,  until  the  period  of  limitation 

1.  See  anicle  Mandamus,  vol.  13,  p.  had  run,  that  the  defendant's  term  of 

75S-  office  had  expired.    Saunders  v.  Pendle- 

8.  Ex  p.  Tinkum,  54  Cal.  201.  ton,  19  R.  I.  659. 

Heoenity  of  Sabotitntioii.  —  Where  a  Coment  to  BubotitntioB.  —  If,  while  a 

public  administrator  who  is  a  defend-  suit  is  pending  in  a  justice's  court,  the 

ant  in  a  suit  has  resigned  or  is  removed  term   ol   office   of    the   defendants  ex- 

from  office,  the  complainant  may  apply  pires,  and  their  successors  voluntarily 

to  substitute  the  succeeding  public  ad-  appear  and  consent  to  be  substituted 

ministrator  and  enter  an  order  to  that  as  defendants,  such  substitution  should 

effect  and  then  insert  his  name  in  the  be  made  and  the  suit  should  proceed 

title  of  the  suit  and  in  the  subsequent  against  them.     Colegrove  v.  Breed,  2 

proceedings:    and  such  last  adminis-  Den.  (N.  Y.)  125. 

traior  may,  if  he  thinks  pioper,  apply  Ez^riratioii  of  Term  as  Defense.  —  The 

to  amend  the  former  proceedings  or  to  fact  that  a  defendant  officer  has  gone 

file  a  new  answer  and  open  the  proofs,  out  of  office  and  his  successor  has  been 

etc.     Burras  «/.  Looker,  2  Edw.  Ch.  (N.  appointed  constitutes  no  defense,  but 

Y.)  499.  the  change  should  be  suggested  on  the 

Aetion  Sabstantially  Againit  State.  —  record  and  the  action  continued  against 

In   Lindsey  v.  Auditor,  3  Bush  (Ky.)  his  successor.     Lindsey  v.  Auditor,  3 

231,  it  was  held  that  though  the  action  Bush  (Ky.)  231. 

was    substantially    one    between    the  Oontempt  of  Snooeisor.  —  Where,  pend- 

plaintiff  and  the  state,  yet   when  the  ing  an  application  for  a  mandamus  to 

defendant  officer  went  out  of  office  and  a  county  treasurer,  his  term  of  office 

hltf  successor  qualified,  it  was  neces-  expires,  a  judgment  and  writ  thereafter 

sary  that  such  successor    should    be  rendered  against  him  are  of  no  effect 

made  a  party  defendant  before  any  as  against  his  successor  who  has  not 

binding  judgment  could  be  rendered  been   bjrought  in,   and   contempt  pro- 

against  the  state.  ceedings  against  the  latter  are  void  for 

Beilgiiatioii  of  Plaintiff — Disoontina*  want  of  jurisdiction.    Exp,  Tinkum, 

asM  Ordored.  —  Where,  pending  an  ac-  54  Cal.  201. 

tion  brought  by  a  judge  of  probate  on  8.  See    Edrington    v.    Mathews,   30 

an  administration  bond  for  the  use  of  Ark.  665;   Griggs  v.  Griggs,  56  N.  Y. 

the  beneficiary,   the  plaintiff  resigned  $04,  ajjirminj^  ()6  Barb.  (N.  Y.)  287. 

his  office,  aacl  ao  motion  was  made  for  Quo  Warranto.  —  Code  Civ.  Pro.  N. 
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Option  of  AdTorM  Party.  —  In  some  cases  where,  pending  an  action 
against  an  officer  which  is  in  effect  an  action  against  the  office, 
a  change  takes  place  in  the  incumbency,  it  is  optional  with  the 
adverse  party  whether  or  not  to  proceed  with  the  action  as  com- 
menced or  to  substitute  the  new  officer,  though  the  latter  course 
seems  to  be  the  preferable  practice. ' 

c.  Procedure.  —  To  authorize  a  substitution  the  applicant 
must  observe  all  the  requirements  of  statutes  or  rules  of  practice 
which  govern  and  regulate  proceedings  of  this  nature.* 

Y.,  §  1948,  which  provides  that  the  at-  substituted   the    suit  against  the  old 

torney-general  may  maintain  an  action  ones  should  proceed;  and  if  a  recovery 

in    the   nature  of  quo   warranto,  pre-  is  had,  they  are  entitled  to  be  allowed 

scribes  a  duty  which  pertains  to  the  the  amount  in  their  official  accounts, 

office  of  attorney-general,  and  not  to  Colegrove  v.  Breed,  2  Den.  (N.  Y.)  125, 

the  incumbent;   and  the  successor  in  Sabttitiition  Is  Optional  with  the  How 

office  to  the  attorney-general  may  con-  Oi&oor  after  the  expiration  of  his  prede- 


tinue  to  prosecute  an  action  instituted 
by  such  officer  without  causing  him- 
self to  be  substituted  on  the  record. 
People  V,  Carson,  78  Hun  (N.  Y.)  544.. 
See  also  generally  article  Quo  War- 
ranto, post. 
Under   the   Hew   York   Statute    it  is 


cessor's  term.  Manchester;/.  Herring 
ton,  10  N.  Y.  164;  Farnham  v.  Benedict, 
29  Hun  (N.  Y.)  44.  See  Colegrove  v. 
Breed,  2  Den.  (N.  Y.)  125;  Barker  v. 
Norton,  3  Hill  (N.  Y.)  474. 

CompelUng  Bepayment  of  Illegal  Feet 
—  Bringing  In  Administrator.  —  A   pro- 


optional    with   the   parties    authorized     ceeding  to  recover  back  the  amount  of 


whether  or  not  to  apply  for  substitu- 
tion; and  until  they  or  the  adverse 
parties  apply,  the  suit  may  proceed  in 
the  name  of  the  original  parties. 
Manchester  v,  Herrington.  10  N.  Y. 
164;  Board  of  Excise  v,  Garlinghouse, 
45  N.  Y.  249. 

Under  Laws  N.  Y.  1867,  c.  747,  ^  3, 
it  is  not  necessary  to  the  continuance 
of  an  action  by  town  supervisors  to  re- 
cover town  property  that  the  successor 
of  the  original  plaintiffs  be  substituted. 
Griggs  V.  Griggs,  56  N.  Y.  504,  affirm- 
ing 66  Barb.  (N.  Y.)  287. 


a  fee  bill  illegally  charged  being  a  sep- 
arate proceeding  from  that  compelling 
payment  thereof,  no  revivor  in  the 
name  of  the  administrator  of  the  de- 
ceased defendant  in  the  latter  proceed- 
ing is  necessary  in  order  to  maintain 
the  former.  England  v.  Ray,  (Ky. 
1898)  44  S.  W.  Rep.  951. 

8.  See  generally  articles  Revival  op 
Suits;  Substitution  of  Parties. 

Kotion.  —  Where  the  plaintiff's  term 
of  office  expires  by  limitation  of  law 
before  the  termination  of  a  suit  insti- 
tuted by  him,  his   successor  may  be 


An  Aotion  on  an  Offidal  Bond  in  the  substituted  on  motion.    Smith  v.  Inge. 

Hame  of  the  Governor  does  not  abate  by  80  Ala.  283. 

the  death  of  the  governor  pending  the  Sommons    to    Snooeuor.  —  In     Rhode 

suit;  and  it  may  proceed  to  judgment  Island  an  action  against  a  town  treas* 

without  amendment  or  substitution  of  urer  abates  if  his  successor  is  not  sum- 

the  name  of  the  successor.     Rabun  v.  moned  to  defend  within  a  year  after 

Fowler,  R.  M.  Charlt.  (Ga.)  60.  the   expiration   of    the   term   of  dffice 

1.  Option  of  PlaintifF.  ~  Where,  pend-  (Pub.   Stat.    1882,   c.   204,   §  14;  Gen. 

ing  an  action  against  a  county  treas-  Laws  1896,  c.  233,  §  13);  though  the 

urer,  his  term  of  office  expires  and  his  fact  that  the  office  was  vacant  was  not 

successor  takes  office,   the  action  will  known  to  the  plaintiff  until  the  year 

be  considered  as  pending  against  the  had  expired.     Saunders  v,  Pendleton, 

treasurer  as  such  officer,  and  it  may  19  R.  I.  659. 

proceed  in  the  same  manner  in  which  Veoestity  of  Boire  Fadae.  —  Where  a 

it  was  commenced;  but  the  new  treas-  public  administrator  goes  out  of  office, 

urer  may  be  substituted  on  motion  in  a  suit  brought  by  him  does  not  on  that 

place  of  the  original    defendant,  and  account  abate,  but  it   may  be  revived 

this  is  the  better  practice.     Pittsburgh,  in  the  name  of  his  successor  in  the  ad- 


etc.,  R,  Co.  V.  Martin,  53  Ohio  St.  386. 

Failure  of  Defendant  to  Apply.  —  Where 

the  new  trustees  do  not  apply  to  be 


ministration,  on  proof  of  such  succes- 
sion, without  scire  facias.  Carley  v. 
Barnes,  11  Ark.  291. 
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4.  Set-off  and  ComLterclaim  —  a.  In  General.  —  In  ordinary 
actions  by  or  against  present  or  former  officers,  including  actions 
by  them  for  compensation,  unless  some  restriction  exists  by 
reason  of  statutory  provisions  or  otherwise,  as  where  the  claim  is 
sought  to  be  enforced  against  a  political  body  or  corporation 
against  which  no  right  of  action  exists,  the  ordinary  rules  respect- 
ing setoff  and  counterclaim  will  govern.* 

b.  Actions  by  Officers.  —  In  accordance  with  this  principle, 
in  actions  against  the  United  States  the  government  may  set  off 
or  counterclaim  any  credits  to  which  it  may  deem  itself  entitled, 
especially  when  the  plaintiff,  by  opening  up  a  settlement  already 
made  by  him,  practically  reopens  the  whole  case.* 

c.  Actions  Against  Officers.  —  In  actions  by  the  United 
States  government  against  its  officers,  ex-officials,  or  persons  who 
have  acted  on  its  behalf,  the  defendants  may  set  off,  as  against 
any  claim  which  the  government  seeks  to  enforce,  claims  or  credits 

▼oliintarj    Appesnmce.  —  Where   the  recover  his  salary  which  had  accrued 

terms  of  office  of  school  trustees  expire  between  ihe  time  of  the  removal  and 

while  a  suit  is  pending  against  them  in  the  time  of  restoration,    without  any 

a  justice's  court,  if  their  successors  vol-  abatement    on    account    of     earnings 

nntarily   appear    and    consent    to   be  realized  from  his  former  trade,  which 

substituted  as  defendants,  such   sub-  he  had  resumed  during  the  interim, 

siitution  should  be  made,  and  the  suit  Snnunary  Prooeedings — Kon«y  Due  in 

shoald  proceed  against  them.      Cole-  Other  Cases.  ^^  Wnen  a  motion  is  made, 

grove  V,  Breed,  a  Den.  (N.  Y.)  125.  in    the    mode     provided     by    statute, 

1.  Auditor-Gen.  v.  Bay  County,  106  against  a  justice  of  the  peace,  for  a  re- 
Mich.  662.  And  see  generally  article  fusal  to  pay  over  money  collected  by 
Set-off  and  Counterclaim.  him  in  his  official  capacity,  he  will  not 

Sefcdng  Off  Koney  Withheld.  —  Where  be  permitted  to  set  off  costs  due  to  him 
an  official  bond  is  several  as  well  as  in  other  causes,  for  the  payment  of 
joint,  and  the  officer  brings  an  action  which  the  plaintiff  may  be  liable, 
against  the  town  on  a  demand  which  Harper  v.  Howard,  3  Ala.  284. 
is  itself  the  subject  of  set-off,  the  de-  8.  Overpayments.  —  In  a  suit  by  a  con- 
fendants  may  set  off  their  claim  on  tractor  to  recover  pay  conceded  to  be 
such  bond  for  money  which  the  plain-  due  him  for  carrying  the  mails,  the 
tiff  has  received  and  which  he  has  not  United  States  may  maintain  a  counter- 
accounted  for  or  paid  over.  Donelson  claim  for  overpayments  made  him  on 
V.  Colerain,  4  Met.  (Mass.)  430.  the  same  contract.     Cosgrove  v.  U.  S., 

Action  by  State — Set-off  of  Indebtedness  31  Ct.  of  CI.  332. 

\j  Knnieipality.  —  Where  by  statute  the  Opening  Settlements.  —  Money  paid  to 

title  to  money  for  which  the  defendant  a  public  officer  on  the  settlement  of  his 

is  responsible  is  vested  in  the  people  of  accounts  ordinarily  cannot  be  recovered 

the  state,  be  cannot,  in  an  action  for  back,  but  if  he  opens  the  settlement  by 

its  recovery,  set  off  or  counterclaim  a  bringing    a    suit    for    compensation, 

liability  of  the  municipality  for  which  which  at  the  time  it  was  supposed  he 

be  acted.     People  v.  Starkweather,  42  was  not  entitled  to  receive,  he  opens 

N.  Y.  Super.  Ct.  325.  the  whole  case  and   the  government 

Earnings  Dnrfaig  Snspeniion  from  Duty,  can     maintain     a     counterclaim     for 

—  In  Fitzsimmons  v.  Brooklyn,  102  K.  moneys  erroneously  paid    him.     Yoes 

Y.  536,  55  Am.  Rep.  835,  it  appeared  v.  U.  S.,  31  Ct.  of  CI.  293.     And  see 

that  a  police  officer  who  had  been  duly  McElrath  v.  U.   S.,   102  U.  S.  441;  U. 

appointed  and  entered  upon  the  dis-  S.  v.  Burchard,  125  U.  S.  180. 

charge  of  his  duties  was  removed,  and  Action  by  Biftriet  Attorney  for  Compen- 

upon  certiorari   the  order  of  removal  sation.  —  Where  a  United  States  district 

was  reversed  and  he  was  restored  to  attorney  brings  an  action    to  recover 

his  office.     It  was  held  that  he  could  compensation,  his  accounts  are  opened, 
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in  their  favor  which  have  been  duly  presented  to  the  proper 
auditing  officers  and  have  been  disallowed,  the  rule  in  such  cases 
being  similar  to  that  which  obtains  when  such  persons  seek  to 
enforce  their  claims  by  an  action  or  suit  against  the  United 
States.^  And  there  are  decisions  allowing,  by  way  of  set-off, 
claims  against  the  government,  even  though  such  claims  were 
not  strictly  legal,  it  appearing  that  they  were  due  ex  csquo  et  bono.* 
6.  Bills  of  Particulars.  —  Wherever  it  is  apparent  that  a  bill  of 
particulars  is  necessary  to  enable  a  better  preparation  of  the 
defense,  it  is  proper  that  it  should  be  ordered  by  the  court,  in 
whom  is  usually  vested  authority  to  judge  of  the  necessity  there- 
for, and  whose  exercise  of  discretion  will  not  ordinarily  be  inter- 
fered with.* 

so  that  tb«  government  may  interpose  defendants  to  set  off  their  claim,  be- 

a  counterclaim.     Milchrist  v,  U.  S.,  31  cause  they  had  not  shown  themselves 

Ct.  of  CI.  403.  equitably  entitled  to  it. 

1.  Vo  State  Law  Can  Aifeot  the  Ques-  Where  a  Defendant  Has  in  His  Own 

tion  of  Set-off^  in  suits  by  the  govern-  Bight  an  Equitable  Claim  against  the 

ment  against  its  officers,  because  the  government,  for  services  rendered  or 

rule  on  the  subject  must  be  uniform  otherwise,  and  has  presented  it  to  the 

throughout  the  United  States.     U.  S.  proper  accounting  officer  of  the  govern- 

V,  Robeson,  9  Pet.  (U.  S.)  323.  ment,  who  has  refused  to  allow  it,  he 

Heoeisitj  of  Presentation  and  Biflallow*  may  set  up  the  claim  as  a  credit  on  a 

ance.  —  In  actions  by  the  United  States,  writ  brought  against  him,  for  any  bal- 

a  defendant   who  seeks   to  set   up  a  ance  of  money  claimed  to  be  due  by 

claim,  whether  as  a  credit  or  by  way  the    government.       And    where    the 

of  set-ofiT,   must  show   that   the  claim  vouchers  were  not  in  the  power  of  the 

was  presented  to  the  proper  account-  defendant  before  the  trial,  or,  from  the 

ing  officers  and  was  disallowed,  or  such  peculiar  circumstances  of  the  case,  a 

other   facts  as   will   bring  the    claim  presentation  of  the  claim  to  the  treas- 

within  the  exception  contained  in  the  ury  could  not  be  required,  the  offset 

statute.     U.  S.   v,   Patterson,  91  Fed.  may  be  submitted  for  the  action  of  the 

Rep.    854,    wherein   a  former  official,  jury.      But  a  claim   for    unliquidated 

being  sued  for  a  balance  shown  by  his  damages  cannot  be  pleaded  by  way  of 

account  to   be   due   the    government,  a   set-od,   in   an  action  between   indi- 

pleaded  in  his  answer  that  his  apparent  viduals,  and  the  same  rule  governs  in 

indebtedness  was  due  to  errors  on  the  an  action  Drought  by  the  government, 

part  of  a  clerk  furnished  him  by  the  U.  S.  v.  Robeson,  9  Pet.  (U.  S.)  319. 

government,  and  it  was  held  that  such  A  Diiborsing  Offieer  Saed  by  ti^  Got- 

claims   for  credits   were   within    Rev.  emment  may  be  allowed  any  equitable 

Stat.  U.  S.,  §  951,  and  must  be  shown  demand  he  may  have  against  the  gov- 

to  have  been  presented  to  the  account-  emment,  provided  it  has  been  submii- 

ing  officers  of  the  treasury  and  disal-  ted    to    the    accounting    officers    and 

lowed.  disallowed  by  them.     U.  S.  v.  Collier, 

Unoolleoted  Penalties.  — In  an  action  3  Blatchf.  (U.  S.)  325. 

against  a  collector  of  customs,  he  can-  Ezpenditorss  llade  by  Indian  Agent.  — 

not  set  off  a  moiety  of   the  value   of  In  U.  S.   v.  Patrick,  36  U.  S.  App.  645, 

bonds  taken  by  him  to  release  property  the  defendant,  an  Indian  agent,  was 

seized  for  a  violation  of  the  customs  allowed  to  prove  a  credit  for  expendi- 

laws,   turned   into  the   United    States  tures  made,  although  the  item  was  not 

treasury  by  him,  but  remaining  uncol-  pleaded  as  a  credit,  no  motion  having 

lected.     U.  S.  v.  Collier,  3  Blatchf.  (U.  been  made  to  make  the  answer  more 

S.)  325.  specific,  and  the    government  having 

8.  U.  S.  V.  Macdaniel,  7  Pet.  (U.  S.)  definite  information  as  to  the  character 

I;    U.    S.   V.   Prentice,  6   McLean  (U.  and    amount  of   the   expenditure   for 

S.)  65.  which  the  claim  was  made. 

In  U.   S.  V,  Prentice,  6  McLean  (U.  3.  People  v,  Tweed,  63  N.   Y.    194, 

S.)  65,  the  court  declined  to  allow  the  dismissing  appeal  from  5  Hun  (K.  Y.) 
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6.  AUegatioiu  and  Proof  —  Variance. —  The  proof  must  be 
directed  to  the  support  of  the  allegations  in  the  declaration  or 
complaint,  and  if  variant  therefrom  will  be  insufficient  to  warrant 
a  judgment;*  and  the  same  rule  is  applicable  to  the  averments 
of  the  plea  or  answer.' 

7.  Iniitrnotions. — The  general  rules  respecting  instructions  to 
juries  in  a  .ions  wherein  public  officers  are  concerned  are  in  all 
respects  similar  to  those  which  govern  instructions  in  other  cases.' 

353.    See  also  generally  article  Bills  a  proceeding  against  an  officer  for  fail- 

OF  Particulars,  vol.  3.  p.  517.  ure  to  make  a  return  on  an  execution 

Olijeotion  to  Part  of  Claim.  —  An  officer  in  which  the  judgment  was  stated  to 

must  make  out  a  bill  of  particulars,  if  be  against  A.  "  and  others,"  a  vaiicince 

demanded,  before  he  can  maintain  an  consisting  of  evidence  that  the  judg- 

action  for  his  fees;  otherwise,  if  the  ment  was  against  A.  and  another  per- 

party    objects    to    the  claim   in    toio,  son  is  immaterial.     Hix  v.  Cornelison, 

Riddle  v.  Bedford  County,  7  S.  &  R.  7  Coldw.  (Tenn.)  209. 

(Pa.)  386.  VegUgenoo  of   Poimty  —  AT^nne&t  of 

1.  See    generally  article   Variance,  BeAiuit  of  Prindpal.  —  In  an  action  of 

and  the  following  cases:  Gay  v.  Bank-  trespass  directly  against  a  sheriff,  the 

ston,  100  Ala.  280;  Desha  County  v.  declaration  will  be  supported  by  proof 

Jones,  51  Ark.  524;  Boyd  v,  Desmond,  that  the  alleged  trespass  was  commit- 

79  Cal.  250;  Dobbs  v.  Justices,  17  Ga.  ted  by  one  who  was  acting  as  his  dep- 

624;    Putman  r.  Traeger,   66   111.  89;  uty,   for  whose  misfeasance  he  is  by 

McNally    s/.    Kerswell,    37    Me.    550;  law  answerable,  although  there  be  no 

Hatheway  v,    Sackett,    32   Mich.   97;  such  averment  in  the  writ.     Pratt  v. 

Monroe  v.  Luzerne  County,  103  Pa.  St.  Bunker,  45  Me.  569. 

278;  McCall  V.  Cohen,  16  S.  Car.  445;  2.  Proof     of    Anthority  —  Iminatarial 

Delassus  v,  U.  S.,  9  Pet.  (U.  S.)  117.  Varisnoe.  —  In  Ring  v.  Grout,  7  Wend. 

Proof  of  InaligibiUty  under  ATorment  of  (N.    Y.)    341,   which    was    an    action 

Want  of  Authority.  —  In  an  action  of  re-  against  the  collector  of  a  school  district 

plevin,  under  an  allegation  that  the  de  for  trespass  in  taking  goods  and  chat- 

fendant  was   not    a  duly   constituted  tcls.  the  defendant  pleaded  and  justified 

officer,  and  took  the  property  in  ques-  by   authority  of  a   warrant  issued  by 

tton  without  authority,  it  is  error  to  re-  the  trustees  of  a  numbered  school  dis- 

fuse  to  allow  the  plaintiff  to  prove  that  trict  in  the  town  of  O.,  but  the  warrant 

at  the  time  of  the  defendant's  election  produced  on  the  trial  was  directed  to 

he  was  a  nonresident.     Miller  z/.  Calla-  the  collector  of  a  similarly  numbered 

way,  32  Ark.  666.  school  district  in   the  towns  of  O.  and 

Proof  of  Defunlt  in   Golleoting,  under  P.     It  was  held  that  the  variance  was 

Allegation  of  Collection.  —  A  bill  brought  immaterial,    it    appearing    that   there 

for  money  alleged   to  have  been  col-  was  no  district  of  the  same  number  in 

lected  by  an  officer  is  not  sustained  by  the   tov/n    of   O.,   except  the    district 

proof  that  it  was  the  duty  of  the  officer  formed  from  the  towns  of  O.  and  P. 

to  make    the  collection  and  that  he  Proof  of  BefectiTe  Warrants  under  Be- 

failed  todoso.     State  z^.  Stong,  (Tenn.  nial    of   Seoeipt    of  Warrants.— In   an 

Ch.  1897)  47  S.  W.  Rep.  1103.  action  by  public  authorities  against  an 

Identity     of     Judgment.  —  Where    a  officer  for  the  refusal  of  his  deputy  to 

petition  in  an  action  against  an  officer  pay  over  money  collected  upon  war- 

for  default  in  making  an  execution  de-  rants  alleged  to  have  been  committed 

scribes    the    process  as    having   been  to  him,  a  denial  in  the  answer  that  any 

issued  upon  a  joint  judgment  against  warrants  were  committed  to  the  deputy 

two  defendants,  the  record  of  a  judg-  will    authorize    proof     that    warrants 

ment  rendered  against  two  defendants  which  were  so  committed   were  void 

which  shows  that  only  one  was  served  upon  their  face.     Williamslown  v.  Wil- 

with  process  is  insufficient  to  support  lis.  15  Gray  (Mass.)  427. 

the  petition,  and    consequently  is  in-  8.  See  generally  article  Instructions, 

admissible  in  evidence.     Newburg   v,  vol.  ii,  p.  47* 

Munshower,  29  Ohio  St.  617.  Malice  —  Repetition  of  Instruction. — 

Beseription  ef  Judgment  Debtor.  —  In  In  Gregory  v.  Brooks,  35  Conn.  437, 
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AodononGontanMtafSmployintnt.  —  In  instructingthe  jury  in  an  action 
against  public  officials  to  recover  under  a  contract  of  employ- 
ment the  court  may  inform  the  jurors  as  to  the  legality  of  the 
contract  in  dispute,*  or  may  assume  its  undisputed  tenor  and 
effect.* 

8.  Judgment.  —  Where  the  recovery  is  against  a  person  for  acts 

done  in  his  official  capacity  and  for  which  he  is  personally  liable, 

the  vital  question  was  whether  the  transaction.  It  was  held  that  a  re- 
defendant  acted  fraudulently  and  quested  instruction  that  the  taking  of 
maliciously  and  with  a  design  to  injure  excessive  fees  for  each  transcript  con- 
the  plaintiff  and  deprive  him  of  a  right,  stituted  a  separate  and  distinct  offense 
or  whether  he  acted  as  a  public  officer  and  cause  of  action,  and  that  for  each 
in  good  faith,  in  the  belief  that  he  was  cause,  or  violation  of  the  law  in  charg- 
doing  his  duty,  without  such  malicious  ing  such  excessive  fees,  the  defendant 
and  fraudulent  design.  The  jury  was  became  indebted  to  the  plaintiff  for  one 
instructed,  at  the  defendant's  request,  penalty,  was  properly  refused,  for  the 
that  the  allegations  in  the  declaration  reason  that  such  an  instruction  would 
averring  such  a  design  were  essential  have  taken  from  the  jury  the  question 
allegations  and  must  be  proved,  but  whether  or  not  as  to  the  eight  tran- 
the  court  refused  to  give  other  instruc-  scripts  there  existed  one  transaction,  or 
tions  requested  by  the  defendant,  to  eight  separate  causes  as  claimed  in  the 
the  effect  that  if  the  jurors  found  that  petition. 

the  defendant  acted  without  any  such  Contract  by  Sohool  Olfioen. —  Where, 
design,  but  in  good  faith,  believing  by  statute,  a  contract  between  a 
that  he  was  a  public  officer  and  had  a  teacher  and  the  trustees  of  a  school 
right  to  do  the  acts  complained  of,  then  district  is  required  to  be  in  writing,  if 
the  plaintiff  could  not  recover.  It  was  it  is  admitted  in  a  suit  on  such  a  con- 
held  that  although  the  instructions  re-  tract  that  a  majority  of  the  trustees 
fused  contained  a  repetition  in  a  differ-  signed  the  agreement,  and  the  only 
ent  form  of  the  same  proposition  con-  issue  raised  by  the  defendant's  testi- 
tained  in  the  instructions  given,  the  mony  is  whether  the  plaintiff  signed 
defendant  was  entitled  to  have  them  the  contract,  it  is  proper  to  instruct  the 
repeated  to  the  jury  in  the  manner  re-  jury  that  the  contract  must  be  in  writ- 
quested;  and  that  when  the  court  not  ing,  but  that  if  the  necessary  trustees 
only  declined  to  charge  as  requested,  signed  there  would  be  a  compliance 
but  added  what  imported,  substan-  with  the  law,  and  to  leave  to  the  jury 
tially,  that  the  plaintiff  might  recover  the  question  whether  or  not  there  was 
notwithstanding  the  defendant  had  a  contract  at  that  time,  as  stated  by 
acted  in  good  faith  as  a  public  officer,  the  plaintiff.  McGuiness  v.  School- 
believing  that  he  had  authority  so  to  Dist.  No.  lo,  30  Minn.  499. 
act,  and  without  any  such  design.  "  if  2.  Constmotion  of  Contnot.  —  Where  a 
he  did  not  act  with  reasonable  cau-  written  contract  of  employment  upon 
tion,'*  the  jury  was  misled,  and  such  which  suit  is  brought  fails  fully  to  ex- 
injustice  was  done  to  the  defendant  as  press  the  amount  of  compensation  to 
required  a  reversal  of  a  judgment  be  paid  for  the  services,  and  the  de- 
against  him.  Gregory  v.  Brooks,  35  fendants  by  their  action,  as  well  as  in 
Conn.  437.  their  answer,  admit  the  construction  of 
1.  Action  for  Taking  Illegal  Fees —  the  contract  adopted  by  the  plaintiff. 
Single  or  Separate  Transaction.  —  In  that  construction  will  control  and  may 
Phoenix  Ins.  Co.  v.  Bohman,  28  Neb.  be  assumed  as  correct  in  the  instruc- 
251,  an  action  for  penalties  for  taking  tions.  School-Dist.  No.  8  r.  Estes,  13 
illegal  fees,  the  petition  contained  ten  Neb.  52,  a  complaint  to  recover  salary 
counts,  and  set  out  the  recovery  by  the  for  the  fourth  month  under  a  contract 
plaintiff  of  a  number  of  judgments  be-  to  teach  for  nine  months  for  *'  the  sum 
fore  the  defendant,  a  justice  of  the  of  $45,"  and  in  which  case  the  an- 
peace;  also  that  in  two  cases  separate  swer  admitted  having  paid  one  hundred 
transcripts  were  demanded  and  fur-  and  thirty-five  dollars  for  three  months' 
nished,  and  that  eight  of  the  transcripts  teaching,  and  the  court  assumed  the 
which  were  demanded  at  one  time  contract  to  be  for  payment  at  the  rate 
were   furnished  and   paid   for  as  one  of  forty-five  dollars  per  month. 
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the  form  of  the  judgment  will  not  differ  from  that  against  an 
individual  generally;  *  but  where  the  form  of  a  judgment  against 
public  officers  is  prescribed  by  statute,  there  must  be  compliance 
therewith.^ 

Judgment  Against  Offloen  Penonally.  —  As  a  rule,  when  the  recovery 
is  against  public  officers  as  such,  and  not  against  the  political 
body  which  they  represent,  the  judgment  should  be  against  them 
alone,  leaving  them  to  resort  for  redress  to  such  remedies  as  they 
may  have  against  the  public  body  for  which  they  acted.' 

9.  Corts  — ^.  Against  Officer  Personally.  —  Costs  may 
be  recovered  against  an  officer  who  has  been  proven  to  have  been 
derelict  in  the  discharge  of  his  official  duties,  though  no  inten- 
tional wrong  on  his  part  is  charged  or  proven.'* 

Where  Offioen  Sue  or  Defend  on  Behalf  of  the  MunicipaUty  or  corporate 
body  which  they  represent,  they  are  usually  chargeable  with  the 
costs  individually  if  they  are  unsuccessful,  and  if  it  is  apparent 
that  they  acted  in  good  faith  they  may  be  allowed  the  sums  so 
charged  against  them  as  well  as  all  moneys  necessarily  expended 
or  for  which  a  liability  may  have  been  incurred  in  and  about  the 
litigation  in  question.* 

1.  Judgment  Against  Feraonal  Bep-  having  repudiated  the  debt  and  having 
resentativee. —  Summary  proceedings  been  made  parlies  to  the  suit,  since  no 
against  delinquent  officers  authorized  execution  for  the  money  could  issue 
by  the  Missouri  sveX\xi^y  while  judicial  against  the  county.  Nolan  County  v. 
in  their  character,  do  not  contemplate  State.  83  Tex.  182. 

a  judgment  against  the  executor  or  A    Judgment    Againit    Trustee!    of   a 

administrator    of    a    deceased    officer.  School  District,  upon  a  contract  made  by 

Cole  County  v.  Dallmeyer,  loi  Mo.  57.  them  on  behalf  of  the  district,  binds 

2.  Collection  from  Pnblio  Property.  —  A  them  individually  and  may  be  collected 
judgment  by  default  against  A,  B,  and  out  of  their  individual  property.  Peo- 
C,  commissioners  of  D  county,  for  pie  v.  Abbott,  107  N.  Y.  225,  13  Civ. 
work  done  for  the  county,  is  erroneous  Pro.  Rep.  (N.  Y.)  163,  reversing  13  Civ. 
for  not  showing  that  the  amount  Pro.  Rep.  (N.  Y.  Supreme  Cl.)  loi. 
was  to  be  collected  only  from  the  prop-  Effect  of  Confession  of  Judgment.  — 
crty  of  the  county.  Sybert  v.  Ellis,  3  Overseers  of  the  poor,  sued  for  services 
Blackf.  (Ind.)  22g.  rendered   for  the   public  at  their    re- 

Xust  Set  Out  Jurisdictional  Facts  but  quest,  may  confess  judgment  for  the 

If ot  Proofs. —  In  summary  proceedings  amount;    but   the  supervisors  are  not 

a  judgment  against  a  sheriff  for  the  concluded   by  such    judgment.     Gere 

delinquency  of  his  deputy  must  recite  v.  Cayuga  Couniy,  7  How.  Pr.  (N.  Y. 

the  juiisdictional  facts,  but  need  not  Supreme  Ct.)  255.     But  otherwise  as 

set   out   the   proof,  which   will  be  as-  to  a  judgment  recovered  in  a  contested 

sumed  to  have  been  made.     Thus  it  action.   See  Peoples/.  Delaware  County, 

must  show  the  office  of  sheriff,  the  re-  12  How.  Pr.  (N.  Y.  Supreme  Ct.)  50. 

lationship  of  the  deputy,  and  the  delin-  A  Judgment  Against  State  Officers  for 

quency  complained  of.     Ex  p.  Savage,  the  possession  of  real  property  which 

4  Baxi.  (Tenn,)  337;  Snell  ?'.  Rawlings,  they  claim   to  hold   for  the  stale  does 

3  Humph.  (Tenn.)  85.  not    conclude    the    state.      Tindal    v, 

8.  U.  S.  <;.  Frerichs,  124  U.  S.  315.  Wesley,  167  U.  S.  204. 

Compelling  Official  Action.  —  In  an  ac-  4.  U.  S.  v.  Schurz,   102  U.  S.  407; 

tion  on  county  bonds,  in  which  their  Kendall  v.   U.  S.,  12  Pet.  (U.  S.)  524; 

validity  is  declared,  the  judgment  may  U.  S.   v.    Boutwell,   17   Wall.   (U.   S.) 

be  against   the  county   officers,  com-  604. 

manding  them  to  levy  and  collect  a  tax  5.  Avery  v.  Slack,  ig  Wend.  (N.  Y.) 

to  pay  the  amount  of  the  recovery,  they  50;  Boyce  v.  Cayuga  County,  20  Barb, 

having  refused  to  perform  that  duty,  (N.    Y.)     294;      People     v.    Delaware 
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b.  Against  Public  Authorities.  —  Public  bodies  are  not 

liable  for  costs  in  unauthorized  proceedings  taken  in  their  behalf, 
in  cases  where  their  authority  should  have  first  been  obtained ;  * 
nor  are  the  public  authorities,  especially  the  sovereign  power, 
liable  for  costs  because  of  the  acts  of  their  officers,  unless  there  is 
statutory  authority  therefor.* 

10.  Appeal  and  Review  — a.  Authority  of  Officers  to 
Appeal.  —  The  right  of  public  officers  to  appeal  from  adverse 
judgments,  or  to  bring  up  such  matters  for  review  as  in  the  per- 
formance of  their  duty  they  may  deem  fit,  largely  depends  upon 
statutory  authority  or  upon  the  direction  or  authority  of  the 
public  body  or  corporation  which  they  represent,  and  the  exist- 
ence of  such  authority,  statutory  or  otherwise,  is  a  prerequisite  to 
their  right  to  bring  the  cause  or  proceeding  up  for  review.' 

County,  9  Abb.   Pr.   N.  S.  (N.  Y.  Su-  behalf  of  the  state  to  vacate  an  oyster- 

preme  Ct.)  408,   12   How.    Pr.  (N.  Y.)  bed   entry    wherein    the   plaintiff    had 

50;    Jansen  v,  Ostrander,   i  Cow.  (N.  submitted  to  a  nonsuit  cannot  move  to 

Y.)670.     And  see  Scrafford  z^.  Gladwin  enter    the    costs  against  the    county. 

County,  42  Mich.  464.  which  was  not  a  party  to  the  action 

Town  and  County  Offloers  are  not  liable  originally,  but  was  allowed  to  become 

individually  for  the  costs  of  a  judg-  a    party   for  the   purposes  of  appeal, 

ment  rendered  against  them  in   suits  Blount  v.  Simmons,  118  N.  Car.  9. 

commenced  by   them,  although  their  9.  In  the    Absenoe   of  Any  Statutory 

individual  names  appear  on  the  record.  Bight  to  recover  costs  against  the  state 

provided  it  also  appears  that  thev  sued  in  a  proceeding  on  relation  against  an 

in  their  representative  character  for  the  officer  for  his  refusal  or  neglect  to  per- 

benefit  of  their  constituents,  and  not  form  official  duties,  it  is  proper  to  re- 

for  their  own  benefit.     Avery  v,  Slacic,  fuse  costs  against  the  state  to  the  sue- 

19  Wend.  (N.  Y.)  50.     See  also  Farm-  cessful  defendant.     People  v.  Kirkpat- 

ers'   L.   &  T.  Co.  v.  Newton,  97   Iowa  riclc,  57  Cal.  353. 

502.  The  state  is  not  liable  for  costs  on  a 

Penal  Actions  Brought  by  Officers.  —  proceeding  against  one  of  its  officers. 

The  exemption  of  public  officers  from  Nougues  v,  Douglass,  7  Cal.  65. 

costs,  when  suits  are  begun  by  them,  3.  Who  Ii  a  Party  to  tlie  Frooeeding. — 

applies  as  well  to  suits  for  penalties  as  Under  the  Mississippi  Act  of   1894,  tiie 

to  other  matters,  where  it  is  the  duty  state   revenue   agent  is   a   party  to  a 

of  the  officers  to  sue.  but  where   the  proceeding  respecting  assessments  for 

duty  to  bring  suit  for  penalties  is  not  back  taxes  so  as  to  authorize  an  appeal 

enjoined  by  statute,  but  is  voluntarily  by  him  from  an  order  of  the  board  of 

commenced,  it  seems  that  the  exerop-  supervisors   disapproving    an    assess- 

tion   will  not  apply.     Avery  v.  Slack,  ment  by  an  assessor  or  tax  collector 

19  Wend.  (N.  Y.)  50.  who  has  been  directed  by  him  to  make 

Remedy   of   Officer.  —  If,    in    a    suit  the   assessment.    State    v,    Kuhn,    72 

brought  by  or  against  a  supervisor  as  Miss.  276. 

such,  he  fails  in  his  action,  execution  Insufficient  Authorisations.  —  An    ap- 

goes  against  him  personally,  and  his  peal  taken  by  a  city  solicitor  will  be 

remedy  is  against  the  town.     Jansen  stricken  off  where  it  appears  that  the 

V,  Ostrander,  i  Cow.  (N.  Y.)  670.  solicitor  was  authorized  to  take  the  ap- 

1.  Unauthorised   Appeal.  —  Where  an  peal  only  by  resolutions  of  the  finance 

unauthorized  appeal    is   taken  in   the  committee  of  the  city  council.     Sohroe- 

name  of  a  public  body,  costs  cannot  be  der  z\  Lancaster  City,  15   Pa.   Co.  Ct. 

awarded  against  it  on  dismissal  of  the  Rep.  466. 

appeal  where  it  appears  that  the  body  Declaring  in  Corporate  Kame.  —  Where 

itself  did  not  appeal.    School  Dist.  No.  4  a  suit  is  prosecuted  before  a  justice  in 

V.  Wing,  30  Mich.  351.  the  names  of  A  and  B,  trustees,  etc., 

Public  Body  Kot  P»rty.  —  A    district  of  section   16,  on  appeal  the  plaintiffs 

solicitor  who  has  brought  an  action  on  may  declare   in   the  corporate  name. 

202  Volume  XVII. 


CItU  iUtioBB                       PUBLIC  OFFICERS.  uid  ProeMdlnys. 

▲]^pMl  Hot  in  OAoer'i  Behalf.  —  Where  the  right  to  appeal  depends 
on  the  fact  that  the  appellant  takes  the  appeal  as  an  officer  of  the 
state  or  of  a  political  division  thereof,  he  must  show  that  he  is 
within   constitutional    or   statutory    provisions    respecting   such 

appeals.  He  cannot  act  in  that  respect  in  his  own  behalf.*  In 
such  a  case  his  appeal  is  on  behalf  of  the  state  or  public  corpora- 
tion which  he  represents,  and  his  action  is  on  its  behalf.* 

■ 

Wilson  V,  Trustees  of  No.  i6,  8  Ohio  W.  Va.  52.     See  also  State  v.  Board  of 

174.  Health,  90  Mo.  i6g. 

trnauthorized      Appeal      DismiBsed.  —  A  State  Officer  Who  Baes  or  Defends  ai 

Under  a   statute   authorizing   the  as-  an  Individual,  and  not  as  an  officer,  is 

sessor  of  a  school  district  to  manage  not  within  a   constitutional  provision 

suits  brought  against  it  where  the  vot-  conferring    appellate    jurisdiction    in 

ers  of  the  district  have  taken  no  action  cases  where  any  state  officer  is  a  party. 

on  the  subject  and  it  does  not  appear  State  v.  Dillon,  90  Mo.  229.     And  see 

that    the    assessor    is    interested     ad-  State  r.  Spencer,  91  Mo.  206. 

versely,  where  no  legal  action  has  been  Betirement  from  Office  —  BiimiBial   of* 

taken  on  the  part  of  the  voters,  and  it  Appeal.  —  Where,    pending  an    appeal 

is   not  apparent  that  the  assessor  was  from    the    denial     of     an     injunction 

adversely  interested,  an  appeal  by  a  against  an  officer,  he  goes  out  of  office 

majority   of   the   district   board,  being  and  is  succeeded  by  another,  the  appeal 

unauthorized,    is   properly   dismissed,  will    be    dismissed    without    costs   to 

School  Dist.   No.  4  r.  Wing,  30  Mich,  either  party.     Lansing  v.   Hesing,   8i 

351.  Fed.  Rep.  242,  53  U.  S.  App.  289. 

Direetion  of  Superior  Offioen  —Effect  of  Coste  of  Unauthoriied  Appeal.  —  Un- 
Changt  <A  Venae.  —  Under  a  statutory  successful  appeals  taken  without  au- 
provision  that  in  actions  to  recover  for-  thority  in  behalf  of  public  bodies  by 
feitures  "  no  appeals  shall  be  taken  their  officers  will  not  render  the  former 
*  *  *  from  a  judgment  against  the  liable  for  costs.  School  Dist.  No.  4  v. 
state,  unless  directed  by  the  attorney-  Wing,  30  Mich.  351;  Blount  v.  Sim- 
general  or  district  attorney,'*  in  an  ac-  mens,  iiS  N.  Car.  9. 
tion  to  recover  a  penalty  for  an  alleged  1.  A  Sheriff  is  not  within  the  purview 
eocroachment  upon  a  highway  an  ap-  of  the  Const.  Mo.,  art.  6,  §  12,  which 
peal  is  properly  taken  by  the  attorney  confers  upon  the  Supreme  Court  appel- 
for  the  town  by  written  direction  of  the  late  jurisdiction  in  a  cause  wherein  a 
district  attorneys  of  the  county  wherein  state  officer  is  a  party.  State  v.  Dillon, 
the  action  is  brought  and  of  that  to  90  Mo.  229;  Paddock-Hawley  Iron  Co. 
which  it  was  removed  by  a  change  of  v.  Mason,  (Mo.  1887)  2  S.  W.  Rep. 
venue.     State  v.  Wertzel,  84  Wis.  344.  841. 

State  ai  Party.  —  A  bill  against  the  A  Oironit  Court  Judge  is  a  state  officer 

sberifif  and  the  district  attorney  for  the  and  may  appeal  to  the  Supreme  Court 

state,  to  enjoin  the  collection  of  a  judg-  from  an  order  of  the  St.  Louis  Court  of 

ment   in   favor  of  the  state,  does  not  Appeals  awarding  a  peremptory  writ  of 

make  the  state  a  party  so  as  to  enable  mandamus  and  directing  him  to  enter 

it  to  prosecute  a  writ  of  error  in  its  own  a  judgment  in  a  cause  pending  before 

name.     Fty  r.  Britton,  2  lieisk.  (Tenn.)  him.     State   v.   Homer,  10   Mo.  App. 

fto6.  307. 

Judgment  against  State.  —  In  IViscon-  2.  In  a  Proceeding  Against  a  Pilot  for 

xi/f,  if  judgment  is   rendered   against  dereliction  of  duty,  the  commissioners 

the  state  in  an  action  brought  by  it  to  of  pilotage  are  not  parties,  except  as 

recover  for  an  encroachment  on  a  pub-  representatives  of  the  state,  and  cannot 

lie  highway,  an  appeal  can  be  taken  by  take  a  writ  of  error  in  their  own  names, 

the  district  attorney  or  the  attorney-  Pilotage  Com'rs  v.  Tabbott,  72  Ga.  89. 

general  only.     State  v.  Duff,  83  Wis.  State    Tax    Colleotor.  —  Suit    having 

291.  been  brought  against  a  state  tax  col- 

Aetion  byl^tate.  —  Officers  who  are  not  lector  for  revocation  of  a  tax  title  made 

proper  parties  in  an  action  by  the  state  by  him  to  the  state,  and  judgment  hav- 

are  not  entitled  to  appeal  from  a  decree  ing  been  rendered  annulling  it,  he  is 

in  such   action.     Lawson  v.  Hart,  40  competent  quoad  hoc  to  prosecute  an 
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b.  Appealable  Interest.  —  Whether  the  right  of  an  officer 
to  take  an  appeal  or  have  a  judgment  reviewed  is  an  individual 
or  a  representative  right,  it  is  governed  by  the  general  rules  respect- 
ing the  necessity  of  an  appealable  interest.* 

Appellant's  Ladk  of  Peonniary  Interest.  —  A  public  officer  has  the  right 
to  institute  proceedings  for  the  review  of  an  order  commanding 
him  to  do  an  official  act  which  he  deems  to  be  a  violation  of 
the  statute  of  the  state.  The  fact  that  he  has  no  pecuniary 
interest  in  doing  or  in  not  doing  the  act  in  question  is  of  no 
importance  as  affecting  his  right  of  appeal.* 

c.  Refusal  of  One  of  Several  Officers  to  Act.  —  If  a 
right  of  appeal  exists  in  several  officers,  and  one  is  incapacitated, 
or  refuses  or  neglects  to  act,  the  others  may  take  such  means  to 
protect  the  public  interests  in  the  litigation  as  appear  to  be 
proper  under  the  circumstances.' 

d.  Appeal  from  Official  Judicial  Determination.  — 

There  is  no  jurisdiction  to  entertain  an  appeal  from  the  action 
of  public  officers,  or  to  review  their  determination,  unless  such 
determination  is  judicial  and  the  case  is  one  embraced  within 
statutory  provisions  respecting  appeal  or  review  in  the  class  of 
cases  in  question.* 

appeal  for  the  state.  Smith  v.  New  official  act  which  he  deems  to  be  ille- 
Orleans,  43  La.  Ann.  726.  Rai,  though  he  has  no  pecuniary  inter- 
Bight  of  State.  —  Where,  in  a  suit  est  in  the  matter.  State  t^.  Judge,  23 
against  persons  for  property  which  they  La.  Ann.  595;  Matter  of  Cuddeback,  3 
claim  to  hold  as  custodians  of  the  state,  N.  Y.  App.  Div.  103. 
the  state  does  not  intervene,  but  ex-  8.  Appeal  by  Governor  Instead  of  Attor- 
pressly  refuses  to  submit  its  rights  to  ney-GeneraL  —  Where  the  attorney-gen- 
the  jurisdiction  of  the  court,  it  is  not  eral  is  absent  from  the  state,  the 
entitled  to  a  review  of  the  refusal  of  the  governor  can  take  an  appeal  from  a 
court  to  dismiss  the  complaint  against  judgment  rendered  against  the  inter- 
the  defendants  on  the  suggestion  of  the  ests  of  the  state.  State  v.  Dubuclet,  22 
state  that  the  action  was  really  against  La.  Ann.  602. 

tfle  state,  brought  without  its  consent,  Where,  in   a  suit  against  the  state 

and  that  the  court  had  no  jurisdiction,  auditor,  the  attorney-general  neglected 

South  Carolina  v.  Wesley,  155  U.  S.  542.  or  declined  to  appeal  after  having  in- 

1.  See  in  general  article  Appeals,  tervened,  gone  into  the  defense  of  the 
vol.  2,  p.  I.  case,  adopted  the  defense  made  by  the 

Appecilable   Interest.  —  The  fact  that  auditor,  and  superadded  grave  objec 

the  party  is  an  officer  suing  to  recover  tions,  it  was  held  that  it  became  the 

public   money  in  his  official  capacity  duty  of  the  governor  to  take  an  appeal 

and    not    in   his    own     right     makes  in  the  interest  of  the  state.     State  v, 

no  difference  in  applying  the  rule  that  Graham,  25  La.  Ann.  629. 
an  appellant   must    show  an    interest        4.  Indiana      Statate.  —  In      Decatur 

at  stake,  to  a  certain  amount.     State  County  v.   Wheeldon,  15   Ind.   147,  it 

?/.  Judge,  22  La.  Ann.  119.  was  held  under  Rev.  Stat.  (1852),   p. 

A  Sheriff  Acting  until  His  Suooessor  Has  102,  ^   10,  that  a  claimant  against  a 

Qualified  has  not  such  a  legal  pecuniary  county  might  either  appeal  from  the 

interest  in   the  suit  of  contestants  for  action  of  the  county  commissioners  re- 

the  office  as  will  entitle  him  to  appeal  specting  his  claim  or  bring  an  action 

fr(Tm  the  judgment  rendered.  Guilbeau  against  the  county. 
V.  Detiege,  32  La.  Ann.  909.  An  appeal  will  lie  from  the  decision 

2.  Order  Requiring  Officer  to  Do  Illegal  of  a  board  of  county  commissioners 
Act.  —  A  public  officer  is  aggrieved  by  only  when  they  act  judicially,  White 
an  order  which  requires  him  to  do  an  County  v,  Karp.  90  Ind.  236;  and  not 
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e.  Amount  in  Controversy.  —  As  in  other  cases,  unless  an 
appeal  lies  as  a  matter  of  right  because  of  the  subject-matter  of 
the  action,  the  amount  in  controversy  must  be  sufficient  to  confer 
jurisdiction  on  an  appellate  court. ^ 

when  they  act  upon  a  matter  which  in-  In  Kebraika   county    commissioners 

volves  no  question  of  legal  right,  but  have  exclusive  original  jurisdiction  in 

is   simply   a   matter  for  the   exercise  the    examination     and    allowance    of 

of    their   discretion,  Sims   v.  Monroe  claims  against  the  county,  and  the  only 

County,  39  Ind.  40;  Jackson  County  v.  mode  of  prosecuting  an  action  on  such 

Elliott,  39  Ind.  T91;  Carroll  County  v,  claims  is  by  appeal  from  its  decision. 

Richardson,  54  Ind.  153.  Dixon  County  v.  Barnes,  13  Neb.  294. 

In  Drainage /'roc fedings,  —  An  appeal  When    the    records    of    the    county 

lies  from  the  decision  of  county  com-  board  of  officers  show  the  proper  pres- 

missioners  under  the  Indiana  Act  of  entation  of  a  claim  to  them  and  their 

1S79  concerning  the  drainage  and  rec-  refusal  to  allow  it,  an  appeal  may  be 

lamation  of  wet  lands,  their  duties  in  taken   by  the  claimant  to  the  District 

that  connection  being  judicial.     Bryan  Court.     Black  v.  Saunders  County,  8 

7/.  Moore,  81  Ind.  9.  Neb.  440. 

Order  for  Sale  of  Railroad  Stock, —  In  TSew  York,  in  an  action  brought 

An  order  of  the  county  commissioners  under  the  Act  of  1875  to  recover  moneys 

for  the  sale  of  railroad  stock  by  the  alleged  to  have  been  fraudulently  ob- 

county  is  not  such  a  decision  as  will  tained  from  a  municipality,  the  refusal 

authorize  an  appeal  within  the  meaning  of  the  court  below  to  order  a  bill  of 

of  the  Indiana  statute  allowing  appeals  particulars   is   not  reviewable   by   the 

from  the  decisions  of  county  commis-  Court  of  Appeals.     People  v.  Tweed, 

sioners.     O'Boyle  v.  Shannon,  80  Ind.  63  N.  Y.  194. 

159.  In  Korth  Carolina  county  commission- 
In  Iowa  appeals  in  all  cases  involving  ers  are  not  such  a  judicial  body  that 
questions  of  law  and  fact  may  be  taken  their  decisions  in  passing  upon  claims 
from  the  action  of  directors  of  school  against  the  county  can  be  reviewed  on 
districts  to  the  county  superintendent,  appeal.  The  proper  mode  of  testing 
His  final  action,  though  not  a  judg-  the  validity  of  a  rejected  claim  is  by 
ment,  would  be  a  decision  binding  civil  action.  Jones  tr.  Franklin  County, 
upon  the  parties,  and  the  remedy  for  88  N.  Car.  56. 

the  collection  of  the  amount  awarded  An  appeal  will  not  lie  from  the  re- 
would  be  by  action.  Independent  fusal  of  the  county  commissioners  to 
School  Dist.  V.  Independent  School  allow  credits  claimed  by  a  sheriff  in  his 
Dist.,  45  Iowa  391.  And  see  Vance  v.  settlement  with  the  county;  his  remedy 
District  Tp.,  23  Iowa  408;  Independent  is  by  action.  McMillan  v.  Robeson 
School  Dist.  V.  Board  of  Supervisors,  County,  90  N.  Car.  28. 
25  Iowa  305.  In  Fenniylvanla  a  decree  restraining 
The  Decision  of  the  Superintendent  of  interference  with  a  public  office  involves 
Public  Instruction  on  questions  of  fact  the  right  to  the  office,  and  an  appeal 
arising  on  an  appeal  from  directors  of  from  the  decree  lies  to  the  Supreme 
a  school  district  properly  before  him  Court.  Brower  r.  Kantner,  9  Pa. 
on  appeal  is  final.  Wood  v.  Farmer,  Super.  Ct.  Rep.  94. 
69  Iowa  533.  1.  Amonnt  in  Controversy.  —  An  action 
In  Xaine  there  is  no  right  of  appeal  to  recover  fees  illegally  exacted  is  sub- 
from  the  joint  decision  of  the  county  ject  to  statutory  provisions  making  ap- 
commissioners  of  two  or  more  counties  peals  dependent  on  the  amount  in 
locating  a  highway  in  the  counties,  al-  controversy.  Benson  v.  Christian,  129 
though  by  statute  an  appeal  will  lie  Ind.  535;  State  v.  Judge,  22  La. 
from  the  decision  of  any  court  of  Ann.  119.  And  see  in  general  article 
county  commissioners  **  to  the  District  Amount  in  Controversy,  vol.  i,  p.  702. 
Court  held  in  the  county  where  the  lo-  Amount  InToWed.  —  An  appeal  lies 
cation,**  etc.,  is  prayed  for.  Banks,  from  an  order  refusing  to  allow  the 
Appellants,  29  Me.  288.  See  also  Free-  claim  of  an  officer  payable  out  of  the 
man  v.  Franklin  County,  74  Me.  326,  public  treasury,  without  reference  to 
distinguishing  Detroit  v.  Somerset  the  amount.  Ex  p,  Jones,  13  Ky.  L, 
County,  52  Me.  210.  Rep.  138. 
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/.  Laches.  —  While  one  entitled  thereto  cannot  usually  be 
deprived  of  the  right  of  appeal  by  the  wrongful  act  of  the  adverse 
party,  yet  it  may  be  lost  by  his  own  laches,  or  the  right  may  be 
waived.  ^ 

g.  Change  in  Incumbency  of  Office.  —  Where  a  change 
occurs  in  a  public  office  pending  an  appeal  or  proceedings  in 
error,  the  right  to  proceed  and  continue  the  prosecution  oT  the 
proceedings,  by  a  substitution  of  the  successor  of  the  deceased  or 
retiring  officer,  is  largely  a  matter  of  statutory  regulation,  and 
while  the  right  of  the  incumbent  to  intervene  and  be  substituted 
for  his  predecessor  in  office  has  been  recognized,*  there  are  de- 
cisions in  which  the  contrary  view  has  been  taken.' 

1.  AeoiBptanoe  of  Claim.  —  Where  an  supervisor  for  the  time  being  may  file 
account  is  allowed  by  county  commis-  his  petition  as  '*  the  supervisor  of  road 
sioners  and  the  accountant  accepts  a  district  No.  6/' etc.  Hill  z^.  Road  Dist. 
warrant   for   the   sum,   he  waives  the  No.  6,  lo  Ohio  St.  621. 

right  of  appeal.     Hamilton  County  z/.  Substitution  of  Asaignee  in  Bankruptcy. 

Bailey,  12  Neb.  56.  — When  an  appellant  in  a  federal  court 

Settlement  of  Aooounta. —  Under  the  becomes  bankrupt  after  he  has  taken 

special  Act  Pa.  Feb.  17, 1859 (P.  L.  51),  an  appeal,  his  assignee  in  bankruptcy 

relating  to  the  settlement  of  the  ac-  may,  on  motion,  be  substituted  as  ap- 

counts  of  the  school-district  treasurer  pellant,   upon  producing   the   deed  of 

by  the  township  auditor  in  Schuylkill  assignment,    duly     certified     by     the 

county,  the  decision  of  that  tribunal,  if  proper  clerk.     Herndon  v.  Howard,  g 

not  appealed  from,  is  final  and  conclu-  WaU.  (U.  S.)  664. 

sive,    and   cannot   be  opened   for   the  3.  AboUtion  of  Office.  —  Where  the  ap- 

correction  of  errors.     Hence  a  school-  pellanis   are   no   longer   in  existence, 

district  treasurer  who  has  neglected  to  either  as  a  court  or  as  a  corporation, 

appeal  from  a  settlement  because  of  an  having  been  extinguished  by  the  state 

alleged  erroneous  charge  at  an  audit  of  constitution,  and  that   fact   being  ju- 

his  accounts  cannot  raise  the  question  dicially   known    to   the    court,   in  the 

upon  a  motion  to  strike  off  the  report,  absence  of  legislation  on  the   subject 

Com.  V,  Joyce,  3  Pa.  Super.  Ct.  Rep.  the  appeals  taken  must  abate.     Board 

609.  of  Supervisors  v,  Livesay,  6  W.  Va.  44. 

Deprivation  of  Bight  by  Act  of  Officers.  Oyeraeers  of  the  Poor.  —  Successors  to 

—  The  rule  that  a   party   having  the  overseers  of  the  poor  cannot  be  substi- 

right    of    appeal   cannot   be   deprived  tuted  as   plaintiffs   in  a  writ  of  error 

thereof  by  the  wilful  or  accidental  acts  pending  at  the  time  of  their  election, 

of  public  officers  applies  to  an  appeal  or  afterwards  brought  in  the  names  of 

by  a  taxpayer  from  an  audit  of  town-  the   previous  overseers,    to  reverse   a 

ship  accounts.     Plains   Tp.  Audit,   15  judgment     recovered     against    them. 

Pa.  Co.  Ct.  Rep.  408.  7  Kulp  (Pa.)  406.  Overseers  of  Poor  v.  Beedle,  i   Barb. 

2.  In  Louisiana,  where  the  term  of  (N.  Y.)  12.  In  this  case  it  was  held 
office  of  a  public  officer,  appellant  in  that  a  writ  of  error  was  not  a  suitor 
his  official  capacity,  expires  pending  action  within  the  meaning  of  a  statu- 
the  appeal,  his  successor  in  office  must  tory  provision  that  no  suit  commenced 
be  substituted  as  appellant.  Louisiana  by  or  against  certain  public  officers 
Mut.  Ins.  Co.  V,  Costa,  32  La.  Ann.  i.  shall  abate  by  their  removal  or  resig- 

Successor  Made  Party.  —  Where  judg-  nation,  or  the  expiration  of  their  term 

ment    is    rendered    against    a   public  of  office,   but  that  the  court  in  which 

officer  for  costs,   and   his  successor  is  the  action  is  pending  should  substitute 

subsequently  made  a  party,  an  appeal  the   names  of   the  successors  in  such 

from  the  judgment  will  lie  by  both,  office. 

State  V.  Wolfrom,  25  Wis.  468.  Appeal   firom   Denial  of  Iigunction  — 

Boad  Officers.  —  Where    in  an  action  Costs. —  Where,    pending    an     appeal 

before  a  justice,   the   plaintiff  was  de-  from    the    denial    of     an     Injunction 

scribed  as  "  A  B,  supervisor  of  road  against  an  officer,  he  goes  out  of  office 

district   No.    6,"   etc.,   on   appeal   the  and  is  succeeded  by  another,  the  appeal 
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h.  Procedure.  —  Unless  some  special  form  of  procedure  is 
prescribed  by  statute,  proceedings  to  review  determinations  made 
in  actions  or  proceedings  wherein  public  officers  are  parties  are 
instituted  in  the  same  manner  as  in  other  actions  or  suits,  and 
are  governed  by  the  same  general  rules  respecting  parties  to 
the  appeal,*  the  notice  of  appeal  and  service  thereof,*  and 
geiieraily  as  to  all  the  stages  of  the  proceiedings,  including  the 
hearing  of  the  appeal  or  the  review  of  the  proceedings  below,  and 
the  judgment  of  the  reviewing  court.* 

will  be  dismissed  without  costs  to  and  emoluments  beyond  the  amount 
either  party.  Lansing  v,  Hesing,  8i  which  by  law  he  was  entitled  to  re- 
Fed.  Rep.  242,  53  U.  S.  App.  289.  ceive.     U.  S.  v,  Jones,  147  U.  S.  672. 

1.  jtfiiidflr  of  County  with  Connty  Board.  And  see  U.  S.  v.  Harmon,  147  U.  S. 
—  Where  a  county  can  be  made  a  party  268. 

to  a  suit  only  in  the  same  manner  as  Gompelling  Offloers  to  Make  Up  Bacord. 
an  individual,  it  cannot  be  joined  with  —  Where  petitioners  for  a  change  of 
a  board  of  county  commissioners  on  an  boundary  line  between  two  counties 
appeal  from  an  order  of  the  board  re-  desire  to  appeal  from  the  action  of  the 
fusing  to  audit  a  claim  against  the  county  commissioners,  but  the  latter 
county.  Gorman  v,  Boise  County,  i  refuse  to  permit  any  entry  of  their  pro- 
Idaho  627.  ceedings  and  final  oider  to  be  made  of 
Bight  of  One  of  Several  Parties.  —  record,  so  that  a  transcript  can  be  ob- 
Where  a  board  of  county  commission-  tained  for  the  purposes  of  the  appeal, 
ers  refuses  to  grant  a  petition  to  set  ofiF  they  may  be  compelled  to  make  a 
and  org'anize  a  new  township,  one  of  record,  that  an  appeal  may  be  taken 
the  whole  number  of  the  petitioners  if  desired.  Warren  County  v.  State, 
has  no  right  to  appeal  from  such  re-  15,  Ind.  250. 

fusal  to  the  District  Court.     Fulkerson        Mode  of  Beyiew.  —  An  appeal    from 

V.  Harper  County,  31  Kan.  125.  the  order  of  a  county  board  levying  a 

2.  B^rice  on  Ez-Offldo  Memben  of  tax  in  aid  of  a  railroad  goes  to  the 
Board.  —  Construing  together  sections  Circuit  Court,  not  for  correction  of 
518,  522,  531,  829,  and  2612  of  Code  errors,  but  for  a  trial  as  an  original 
Iowa  (1873),  an  appeal  from  a  board  of  cause.  Gavin  v.  Decatur  County,  81 
equalization  of  a  city  may  be  taken  by  Ind.  480. 

service  of  the  notice  of  appeal  on  the  Extent  of  Inquiry.  —  An  appeal  to  the 

mayor  or  the  clerk  of  the  city,  where  Circuit   Court   from   an   order  of   the 

they  are  ^jt  iT^ri^  members  and  officers  board  of  county  commissioners  brings 

of  the  board.     Farmers*  L.  &  T.  Co.  v,  the  cause   before  such  court  for  trial 

Newton,  97  Iowa  502.  de  novo^  so  that  the  Supreme  Court,  on 

Keoeaiity    of     Kotioe  —  Appeal    from  appeal,  will  review  only  what  occurred 

Oonnty    Ck>mmiisioners*    Conrt.  —  In   In-  in  the  Circuit  Court.     Cox  z'.  Lindley, 

diana  county  commissioners  are  bound  80  Ind.  327. 

to  take  notice  of  an  appeal  from  the  What  May  Be  Considered  —  Bight  of 

commissioners'   court,  and    summons  Action.  —  Though    it  does  not  appear 

need  not  be  served  upon  them.     Cass  that  the   question   whether  an  action 

County  V.  Adams,  76  Ind.  504.  could  be  maintained  at  common  law  to 

8.  The   Becord  —  Misnomer.  —  A  writ  recover  for  official  services  was  consid- 

of  error  by  the  receiver  of  a  national  ered  on  the  trial,  it  may  be  considered 

bank  will  not  be  dismissed  because  of  on  appeal  on  an  exception  to  a  charge 

misnomer  of  the  receiver  in  one  of  the  for  the   plaintiff,  especially  when  the 

papers.     Pacific   Bank   v,  Mixter,  114  action  is  expressly  forbidden  by  stat- 

U.  S.  463.  ute.     Schuylkill  County  v,  Boyer,  125 

Bnffldency    of     Beoord  —  Beoeipt     of  Pa.  St.  226. 

Illegal  Fees.  —  A  judgment  against  the  Presnmption.  —  Where  the  record  on 

United  States  for  fees  will  not  here-  appeal  from  a  judgment  quashing  an 

versed  for  the  failure  of  the  record  to  illegal  fee  bill,  under  Stat.  Ky.  (1894), 

show  that  the  amount  of  the  judgment  §  1758,  does  not  contain  a  copy  of  the 

together  with  the  payments  made  to  fee  bill,  it  will  be  presumed  that  the 

the  officer  would  not  increase  his  fees  trial  court  had  the  fee  bill  before  it  and 
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i.  Appeal  Bond.  —  As  a  matter  of  public  convenience,  and 
generally  by  force  of  statutory  provisions,  when  political  corpora- 
tions or  officers  representing  them  and  acting  on  their  behalf  seek 
to  have  an  adverse  decision  or  judgment  reviewed,  no  bond, 
undertaking,  or  like  security  is  necessary  to  perfect  the  appeal.* 

correctly  held  it   illegal.     England  v.  rendered,   the  appeal  will  be  directed 

Ray,  (Ky.  1898)448.  W,  Rep.  951.  to  abate.     Board  of  Supervisors  z^.  Live- 

DimniBBal  of  Appeal  —  Failure  to  Give  say,  6  W.  Va.  44.. 

Security.  —  An  appeal  from  the  county  Jadgment    Hot    Jutified.  —  Where    a 

commissioners    should    be   dismissed  creditor  may  either  sue  a  board  of  com- 

when  it  appears  that  no  appeal  bond  missioners  or  present  his  claim  to  the 

and  no  transcript  of  the  proceedings  of  board,  and,  if  he  feels  aggrieved  by  the 

the  commissioners  have  been  tiled  in  decision  of    the  board,    appeal   there« 

the  Circuit  Court.     Shirk  v.  Moore,  96  from,  if  it  appears   on    an  appeal  by 

Ind.  199.  the  commissioners   from   a  judgment 

Questions  Not  Presented  hy  Record. —  against  them  for  the  full  amount 
Where  the  determination  of  an  action  claimed  that  before  the  action  the 
to  enjoin  the  payment  of  a  state  war-  claim  had  been  presented  to  the  corn- 
rant  depends  entirely  on  questions  of  missioners,  and  that  they  had  allowed 
la  IV,  the  action  will  not  be  dismissed  it  in  part  only,  there  is  error  on  the 
on  appeal  because  it  does  not  appear  part  of  the  appellate  court  in  command- 
from  the  record  whether  or  not  the  ing  the  board  to  allow,  in  addition  to 
holder  of  the  warrant  is  a  party,  the  the  amount  previously  claimed,  the 
question  not  being  presented  by  the  difiference  between  that  amount  and 
pleadings.  State  z/.  Metschan,  32  Ore-  the  full  amount  of  the  claim.  Wapello 
gon  372.  County  v.  Sinnaman,  i  Greene  (Iowa) 

By      Court     of    Own     Motion.  —  In  413. 

Beachy  v.  Lamkin,  i  Idaho  50,  which  1.  Arizona,  —  Maricopa    County    v. 

was  an  action  to  compel  the  defendant  Osborn,  (Arizona  1895)  40  Pac.  Rep.  313. 

to   perform   an  official  act,  it  appeared  California.  —  People   v,   Clingan,     5 

that    the   plaintiff   and  a   person  who  Cal.  389;  People  v.  Marin  County,  10 

claimed   to  succeed    the  defendant  in  Cal.  344;  Wardens'.  Mendocino  County, 

office  moved  to  dismiss  the  proceeding  32  Cal.  655;  Scheerer  v.  Edgar,  67  Cal. 

in    the   appellate   court,  the  record  of  377. 

which  had  been  sent  there  by  the  judge  Florida.  —  State  v.  Rushing,  17  Fla. 

below  of  his  own  motion,  and  for  judg-  223. 

ment  against  the  people  for  costs.     It  Illinois. — Holmes    v.    Mattoon,  iir 

was  held   that  there   was  no  right  to  111.  27,  53  Am.  Rep.  602;  Havana  Tp. 

such  a  dismissal,  since  the  court,  on  a  Drainage   Dist.    No.    i   v,  Kelsey,    120 

proper    intimation,    would   itself    dis-  III.  482. 

miss  it.  Louisiana.  —  Kathman   v.    New   Or- 

Motion  Assuming  Question  Presented,  leans,   11  La.  Ann.  145;  Slate  v.  Can- 

—  Where  there  has  been  a  compliance  non,  45  La.  Ann.  1231. 

with  all  statutory  provisions  in  respect  Mississippi.  —  State       v.      Coahoma 

to   the   taking   of  an    appeal  from  an  County,  64  Miss.  358;  State  v.  Kuhn, 

order  of  the  county  commissioners,  the  72  Miss.  276. 

appeal  should  be  heard;  and  it  is  error  Nebraska.  —  McClay   v,    Lincoln,  32 

to  dismiss  the  appeal  where  the  motion  Neb.  412. 

for  dismissal  assumes  the  very  ques-  North    Carolina.  —  State    v.    McLel- 

lion  to  be  decided,  1.  ^.,  the  legality  of  land,  Conf.  Rep.  (N.  Car.)  523. 

the  commissioners' action.     Graham  z/.  Pennsylvania.  —  King     v.     Penn,     i 

Daviess  County,  25  Ind.  333.  .Phila.  (Pa.)  402,  9  Leg.  Int.  (Pa.)  140. 

Abatement  of  Appeal  by  Abolition  of  Texas.  —  Victoria  v.  Jessel,  7  Tex. 

Offloe.  —  Where   boards  of  supervisors  Civ.  App.  520;  Vernon  «^.  Montgomery, 

have  been  extinguished  by  the  consti-  (Tex.  Civ.   App.   1895)  33  S.  W.   Rep. 

tution  of  the  state,  the  court  will  neces-  606. 

sarily  take  judicial  notice  of  that  fact,  Washington.  —  Elma    v.    Carney,    4 

and   where  such  a  board  is  the  appel-  Wash.  418. 

lant,  there  being  no  party  in  being  for  Wisconsin,  —  Miller*  v,    Jacobs,    70 

or  against  whom  a  judgment  can  be  Wis.  122. 
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In  the  Abeenoe  of  Any  Exemption,  however,  from  the  necessity  to  give 
or  file  security  on  appeal,  the  necessity  on  the  part  of  a  public 
officer  to  furnish  it  is  similar  to  that  of  private  persons.* 

m.  SirsPEVBiOH  AHD  Bexoval  — 1.  Impeachment  —  ^7.  In  Gen- 
eral.—  There  is  much  conflict  in  constitutional  and  statutory 
provisions  of  the  various  states  and  consequent  lack  of  uniformity 
in  the  procedure  in  impeachment  proceedings.* 

b.  Exclusive  or  Cumulative  Remedy.  —  It  may  be  said, 
however,  that  unless  procedure  by  impeachment  is  expressly  made 
exclusive  of  all  other  remedies,  it  will  be  deemed  to  be  merely 

Forma  Fanperis.  —  In  Georgia  a  muni-  own  right,  and  the  filing  by  him  of  an 

cipal  corporation  may  enter  an  appeal  undertaking  on  appeal  cannot  be  dis" 

in  forma  pauperis  through  its  chief  ex-  pensed   with.      Crismon   v,    Bingham 

ccative  officer.    Savannah  v.  Brown,  64  Canyon,  etc.,  R.  Co.,  3  Utah  249. 

G  a .  229.  Exemption  of  Xoiddpiilty  ai  Exemption 

8nit  Againit  OiRcer   ai  Snit  Against  ofOifioen. — Laws  La.  1856,  g  131,  p.  136, 

Mnnidpality.  —  Where    a    suit  against  exempting  the    city  of  New    Orleans 

municipal  or  state  officers  is  to  all  in-  from    giving    bond   in    litigations    to 

lents  and  purposes  a  suit  against  the  which  she  is  a  party,  does  not  apply  to 

state  or  city,  no  bond  on  appeal  need  the   treasurer  or  other  officers  of  the 

be  given.     State  v.  New  Orleans,  34  city.     The  statute  exempting  the  cor- 

La.  Ann.  467;    Merchants'   Mut.   Ins.  poration  from  giving  bond  is  an  excep- 

Co.  V.  Board  of  Assessors,  40  La.  Ann.  tional  one  and  cannot  be  extended  to 

371;    Smith   V.    New  Orleans,  43    La.  other   parties   than   those    mentioned. 

Ann.  726.  State  v.  Mount,  21  La.  Ann.  177.     See 

Beeeiyen  of  National  Banks.  —  Under  also  State  v.  Brown,  29  La.  Ann.  53. 

Rev.  Stat.   U.  S.,  ^  looi,  no  bond  for  .  In  Tenneesee  it  has  been  held   that 

the  prosecution  of  the  suit,  or  to  an-  where  a    suit  is    prosecuted    against 

swer  in  damages  or  costs,  is  required  the  collector  of  county  revenue  by  the 

on   writs  of  error  or  appeals  issuing  chairman  of  the  County  Court,  for  the 

from  or  brought  to  the  Supreme  Court  use  of  the  trustee  of  the  county,  on  ap- 

by  direction  of  the  comptroller  of  the  peal  from  the  judgment  security  must 

currency  in  suits  by  or  against  insolv-  be  given  for  its  prosecution  as  in  other 

ent   national   banks  or    the   receivers  cases.     Davis  v,   Hansard,  9  Humph, 

thereof.     Pacific  Bank  v.  Mixter,  114  (Tenn.)  173. 

U.  S.  463.  The  United  States,  in  taking  an  appeal 

Soi&eiency   of   Order  Dispensing  with  from    an    award   of    damages,    made 

Saenrity.  —  An  order    dispensing  with  under  the  Improvement  Act  of  1836, 

an  undertaking  on  appeal  by  a  munici-  must  file  an  appeal  bond.     State  z/.  U. 

pal  officer,  made  in  the  court  room  by  S.,  8  Blackf  (Ind.)  252. 

a  judge  while  holding  court,  and  filed  2.  In  Missouri  the  common  council  of 

with  the  clerk,  although  not  entered  in  a  city  of  the  third  class  may  constitute 

the  minutes,  is  an  order  of  court,  within  itself  a  court  of  impeachment  and  pro- 

the  provisions  of  Code  Civ.  Pro.  Cal.,  ceed  to  try  the  mayor  of  the  city.     State 

§  946,  authorizing  the  court  to  dispense  v.  Walker,  68  Mo.  App.  no. 

with  the  undertaking.     Von  Schmidt  v.  The  Nebraska  Constitution  confers  the 

Widber,  99  Cal.  511.  sole  power  of  impeachment  upon  the 

1.  Von  Schmidts/.  Widber,  (Cal.  1893)  Senate  and   House  of  Representatives, 

32  Pac.  Rep.  531;  Warren  v.  Wright,  3  in  joint  convention,  and  the  legislature 

III.    App.   420;    Freestone    County    v.  cannoi  delegate  that  power  to  others. 

Bragg,    28    Tex.    91    [citing    Burr    v.  State  v.  Leese,  37  Neb.  92. 

Lewis,  6  Tex.  76;  Lyell  v.  Guadaloupe  In  South  Carolina  a    judicial   officer 

County,  28  Tex.  57].     And  see  in  gen-  need  not  be  impeached  and  removed 

eral  article  Appeal  Bonds,  vol.  i,  p.  from  office  before  he  can  be  indicted. 

963.  State  V.  Green,  52  S.  Car.  520. 

Action  in  Individual  Bight.  —  A  col-  Self-execnting   Statute.  —  Under    Act 

lector  who  sues  for  delinquent  taxes  is.  Mo.    April    19,    1893,    which    is    self- 

so  far  as  the  delinquent  is  concerned,  executing,   a   municipal   council  need 

a  trustee  for  no  one,  but  acts  in  his  not  prescribe  the  form   of  procedure, 
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cumulative,  and  will  not  preclude  a  resort  to  other  methods  of 
suspension  or  removal,  as  to  which  constitutional  or  statutory  pro- 
visions exist ;  *  nor  will  constitutional  provisions  respecting  this 
form  of  proceeding  have  the  effect  to  prevent  legislative  action 
respecting  suspension  or  removal. 

c.  Preferment  of  Charges— Suspension.  — The  effect  of 
the  preferment  of  articles  of  impeachment  against  a  judicial  offi- 
cer is  to  suspend  him  and  thus  preclude  him  from  exercising  the 
functions  of  his  office  until  the  determination  of  the  impeachment 
proceedings  by  acquittal.* 

rf.  Procedure.  —  Though  the  strict  rules  governing  ordinary 
criminal  prosecutions  may  not  govern  the  proceedings  here  treated 
of,  yet  the  ordinary  rules  regulating  proceedings  of  a  quasi- 
criminal  nature  are  applicable.  Therefore,  generally  speaking, 
though  extreme  technicality  is  unnecessary,  the  pleadings  and 
proceedings  must  be  in  such  a  form  that  the  accused  may  be 
tried  by  the  mode  guaranteed  to  him  by  law,  and  to  that  end  the 
possibility  of  prejudice  resulting  to  him  should  be  carefully 
guarded  against.' 

but  may  pioceed  directly  under  the  Statement  of  Fmts.^'li  th^  report  ot 
statute.  State  v.  Walker,  68  Mo.  App.  the  grand  jury  states  that  the  defend- 
no.  ant,  a  probate  judge,  **  ought  to  be  im- 

1.  McComas  v.  Krug,  8i  Ind.  327;  peached  and  removed  from  such  office. 

Com.    V.   Harriman,    134    Mass.    314;  for  and  on  account  of  his    habitual 

Barker  v.  People,  3  Cow.  (N.  Y.)  686;  drunkenness  while  in  such  office,  prior 

In  re  King,  (Supreme  Ct.)  6  N.  Y.  Supp.  to  and  down  to  the  time  of  making  this 

420:  In  re  Speakership.  15  Colo.  520.  report,"  there  is  a  substantial  compU- 

%  Const.   N.   Y.  (i8q5),  art.  6,  §  13.  ance   with  the  statutory  requirement 

See  State  v.  McFarland,  25  La.  Ann.  that  the  grand  jury  shall  make  report 

548.  *'  setting  forth   the    facts."     State  v, 

BflBMt    of    Invalid   ProoMdiags.  —  In  Savage,  89  Ala.  i. 

Matter  of  £xecuti\re   Communication,  Dejiniteness  and  Certainty. -^  In  StRtc 

12  Fla.  653,  it  was  held  thai  to  have  the  v.  Seawell,  64  Ala.  225,  the  report  of 

effect  of  a  suspension  under  constitu-  the  grand  jury  was  as  follows:  "  We 

tional    provisions    of    this    kind,    the  regret  that  il  is  our  duty  to  state  that 

articles  of  impeachment  must  be  pre-  our    investigations    have     developed 

sented  to  and  entertained  by  a  legally  that  [A  and  B,  justices  of  the  peace] 

constituted  legislative  body.  have,    in    a   large    number   of   cases, 

8.  Judioial  KatvTS  of  Trial.  —  The  trial  been  guilty  of  the  crimes  of  extortion 

of  an  impeachment  is  a  judicial  trial,  and  misconduct  in  office.     The  reports 

not  a  branch  of  the  executive  power,  of   these    officers,   certified    by    them- 

Page  V,  Hardin,  8  B,  Mon.  (Ky.)  673.  selves,  respectively  show  that  they  are 

Beport    of    Grand    Jury — Sufficiency  in  the  habit  of  compromising  the  most 

Generally.  —  In  Alabama  the  report  of  serious  criminal  cases,  on  the  payment 

the  grand  jury,   upon  which  the  im-  of  costs  by  the  accused  parties.     In- 

peachment  proceedings  are  required  to  deed,  this  seems  to   be   [the]   settled 

be  instituted,    need   not  set  forth  the  practice  in  their  courts.     We  refer  to 

misconduct   complained  of  with    that  the  reports  of  said  officers  in  confirma- 

degree  of  accuracy  usually  required  in  tion  of  this;    and  on  account  of  said 

pleadings;  but  a  succinct  statement  of  offenses    we     recommend     that     said 

the  facts  —  the  nature  and  description  officers  be  impeached  for  corruption  in 

of    the   acts    of    official    malversation  office  and  extortion  committed  by  each 

charged  —  must  be  shown,  alike  as  a  of  them   under  color  of  office."     This 

guide  to  the  solicitor  and  as  a  protec-  report  was  held  to  be  too  vague  and  In- 

tlon  to  the  accused.     State  v,  Seawell,  definite  to  uphold  an  impeachment. 

64  Ala.  223.  Objection  to  Report  First  Raised  on  Ap- 
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Coiutitiitio&Al  and  Statutory  FroYinoni  respecting  impeachment  and  the 
proceedings  on  trials  in  such  cases  must  be  strictly  pursued.* 

e.  Right  to  Counsel. —  However,  there  seems  to  be  no 
doubt  but  that  upon  the  trial  the  person  proceeded  against  is 
entitled  to  be  represented  by  counsel.* 

/.  Right  to  Jury  Trial.  —  Impeachment  proceedings, 
though  highly  penal  in  their  nature,  are  not  of  such  a  character 
as  will  give  to  the  accused  the  right  under  general  constitutional 
provisions  to  a  trial  by  jury.' 

2.  Prooeedings  Other  than  Impeaohment  —  a.  Institution  of 
Proceedings — (i)  Who  May  Institute.  —  It  is  usually  provided 
that  proceedings  to  remove  the  incumbent  of  a  public  office  shall 
be  instituted  and  conducted  by  certain  state  officials.  But  the 
proceedings  may  be  set  in  motion  by  private  citizens  who,  by 
taking  the  initiatory  steps,  furnish  such  officials  with  the  grounds 
upon  which  the  removal  is  sought.  And  the  fact  that  steps  in 
the  inception  of  the  proceedings  may  be  taken  by  private  citizens 
will  not,  it  is  believed,  preclude  such  officials  from  acting  of  their 
own  motion.* 

p^aL — The  objection  that  the  report  of  timonv  by  examiners,  and  in  that  re- 

the  strand  jury  was  not  based  upon  the  spect  is  unconstitutional,  and  the  court 

testimony  of  witnesses  examined  before  is  without  regulations    prescribed  by 

that  body,  or  upon  legal  documentary  law  as  to  the  manner   of  taking  testi- 

evidence,  and  that  twelve  of  the  grand  mony,  it  cannot  by  its  own  rule  or  or- 

jurors  did  not  concur  in  it,  if  available  ders  make  regulations  which  will  cure 

in  defense  of  the  impeachment  proceed-  this  defect.     State  v.  Buckley,  54  Ala. 

ing,  cannot  be  raised  in  an  appellate  599. 

court  for  the  first  time  by  motion  to  Institution  of  ProoMdings.  —  In /Vt^rfV/^ 

quash  the  information.  State  f.  Savage,  the   articles   of    impeachment,    to    be 

S9  Ala.  r.  effectual,   must    be    presented  to    the 

Infonnation     by    Attornoy-Oenoral. —  Senate,  and  a  constitutional  quorum  of 

When    an    information    filed    by    the  the  Senate  must  receive  them.     Matter 

attorney-general  for  the  impeachment  of  Executive  Communication,  12  Fla. 

of  a  probate  judge,  and  founded  on  the  653. 

report  of  a  grand  jury  to  the  Circuit  Amendment  of  Artioles  of  Impeaohment. 

Court,    refers    to    the   report    as    the  —  Where  the  lefzrislature  has  adopted 

authority  for  its  filing,  and  states  that  articles  of  impeachment  which  have 

a  certified  copy  thereof  was  transmitted  been    filed   in   court,   no    amendment 

to  the  relator,  it  is  unnecessary  to  set  thereof  in  any  matter  of  substance  can 

out  the  contents  of  the  report  specific-  be  made  by  the  managers  appointed 

ally.    State  v.  Savage,  89  Ala.  i.  by  the  legislature  to  prosecute  the  im- 

1.  State  V.  Robinson,  iii  Ala.  482;  peachment,  where  authority  to  adopt 

State  V.  Buckley,  54  Ala.  590;  State  7'.  and  present  other  or  amended  articles 

Tally,  102  Ala.  25;  State  v.  Seawell,  64  of  impeachment  or  specifications  rests 

Ala.  225,  holding  that  unless  the  mode  alone  with  the  joint  convention  of  ihe 

of  proced ure  in  impeachment  proceed-  two  houses  of  the  legislature.     State  z/. 

ings   which  is  provided   by  the  con-  Leese,  37  Neb.  92. 

stitution  is  followed  as  prescribed,  the  2.  Const.   N.  Y.  (1895),  art.   i,  P  6. 

proceedings  are  invalid.  See  also  Rathbun  v.  Sawyer,  15  Wend. 

Taking  Testimony.  —  Impeachment  (N.  Y.)45i;    Garling  v.  Van  Allen,  55 

proceedings  being  criminal    prosecu-  N.  Y.  31. 

tions  in  which  the  accused  has  a  con-  8.  State  v.  Buckley,  54  Ala.  599. 

stitutional  right  to  be  confronted  by  4.  See   Bland   v.   State,    (Tex.    Civ. 

the  witnesses  against   him,   where  a  App.  1896)  38  S.  W.  Rep.  252. 

statutory    provision    relative   to  such  In  Alabama  under  Act  1819,  the  pro- 

proceedings  requires  the  taking  of  tes-  ceeding  might  properly  be  prosecuted 
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(2)  Against  Ex-Officials.  —  Where  a  statute  provides  that  in 
addition  to  removal  from  office  there  may  be  a  judgment  in  favor 
of  the  informer,  it  is  necessary  that  the  proceeding  should  be 
instituted  while  the  person  proceeded  against  is  in  office.  It  is 
too  late  after  the  term  of  office  of  the  accused  has  expired.* 

(3)  Leave  of  Court,  — If  the  sanction  or  leave  of  the  court  is 
necessary  to  authorize  a  private  citizen  to  institute  or  maintain 
proceedings  for  removal,  its  procurement  is  essential  to  the 
validity  of  the  proceedings.* 

(4)  Notice  —  Right  to  Be  Heard  —  (a)  KeoeBiity  of  Kotioe  —  When 
Kotioe  TTniieoeBBarj.  —  Under  some  circumstances  notice  of  charges  or 
of  intended  removal  is  not  required  to  be  given  to  the  officer 
before  he  is  removed  or  his  office  is  declared  forfeited  or  vacated, 
as  where  there  is  no  fixed  term  of  office  but  the  incumbent  holds 
during  the  pleasure  of  the  appointing  power,  or  for  a  fixed  period 
with  a  discretionary  power  of  removal,  or  where  the  arbitrary 
power  of  removal  is  vested  in  the  chief  executive  or  other  superior 
officer.^ 

When  Hotioo  KeoMiary.  —  However,  in  view  of  the  general  doctrine 

in  the  name  of  the  state.     Callahan  v,  or  municipal  officer  within  the  juris- 

State,  2  Stew.  &  P.  (Ala.)  379.  diction  of  the  court  must  appear. 

In  Oalifomia  any  private  citizen  may  Soffidenoy    of    Allegation  of    Inonm- 

complain  to  the  District  Court  against  bency.  —  An  accusation  is  sufficient  10 

an  officer  for  neglect  of  official  duties,  show  the  accused  to  be  in  office  when 

Laws  1853,  p.  40;  Matter  of  Marks,  45  it  avers  that  he  '*  is.  and  at  all  times 

Cal.  199.  herein  mentioned  was,  the  duly  elected. 

In  Texas,  although  proceedings  under  qualified,   and    acting  tax  collector." 

the  Constitution  (art.  5,  §  24)  are  prop-  Woods  v,  Varnum»  85  Cal.  639. 

erly  brought  in  the  name  of  the  state,  2.  Smith  v.  Brennan.  49  Tex.  681. 

there  is  no  objection  to  permitting  a  re-  In  Arkansas,  under  the  Constitution 

lator  to  bring  charges  if  the  judge,  who  of  1874,  county  and  township  officers 

by  the  Constitution  is  responsible  for  may  be  prosecuted  in  the  Circuit  Court 

the   inception  and  proper  conduct  of  and  removed  from  office  for  incompe- 

this  proceeding,  will  see  first  that  it  is  tency,  drunkenness,  immorality,  etc., 

a  charge  in  proper  form,  and  also  has  by  criminal  information  presented  by 

good  grounds  for  believing  that  it  has  the  prosecuting  attorney  of  the  circuit, 

a    reasonable   foundation.       Trigg    t/.  No  leave  of  court  is  necessary  to  file 

State,  49  Tex.  645.  the  information.     State  7f.  Whitlock.  41 

Petition  by  Taxpayers.  —  Where  a  pe-  Ark.  403;    Haskins  v.  State,  47  Ark. 

tition  for  the  removal  of  a  public  officer  243. 

purports  to  be  made  by  taxpaying  citi-  3.  Morgan   v,   Nunn,  84  Fed.    Rep. 

zens,  as  required  by  law,  the  fact  that  551;  State  v.  Archibald,  5  N.  Dak.  359; 

no  evidence  was  adduced  as  to  the  citi-  Fields  7'.  Stale,  Mart.  &  Y.  (Tenn.)  16S. 

zenship  of  the  petitioners  does  not  in-  See  also  People  w.  Carver,  5  Colo.  App. 

volve    the    question     of    jurisdiction.  156;  Matter  of  Goodwin,  30  N.  Y.  App. 

State  V,  Cannon,  (La.  1894)  15  So.  Rep.  Div.  418;   People  v.  Mays,  17  III.  App. 

626.  361;  State  V.  Smith,  35  Neb.  13. 

1.  Woods  V.  Varnum,   85  Cal.   639;  In  Florida  the  governor  may,  under 

fn  re  Stow,  98  Cal.  587,  wherein  it  was  section  15  of  the  executive  article  of  the 

held  that  to  authorize  the  enforcement  Constitution,    suspend    an    officer    for 

of  the  provisions  of  Pen.  Code  Cal.,  neglect  of  dut}' in  office,  without  giving 

^  772,  for  the  removal  of  an  unfaithful  previous   notice    to   the  officer  of  the 

officer  of  the  state,  or  of  a  county  or  charge   made   against  him;    but  it  is 

municipality,  who  is  within  the  juris-  the  governor's  duty  to  notify  any  offi- 

diction  of  the  court,  all  the  facts  show-  cer  he   may  suspend  of  the  cause  of 

ing  that  the  accused  is  a  state,  county,  such  suspension,  and  give  him  a  hear<i 
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that  all  accused  persons  are  entitled  to  a  hearing  and  an  oppor- 
tunity to  contest  the  truth  of  charges  made  against  them,  if  the 
incumbent  was  elected  or  appointed  for  a  definite  term  and  is 
removable  only  for  some  specified  cause,  an  officer  charged  with 
offenses  which  upon  being  proved  will  warrant  his  removal  should 
have  due  notice  of  all  proceedings  the  purpose  of  which  is  to 
deprive  him  of  his  office,  so  that  he  may  have  an  opportunity  to 
make  his  defense.* 

ing  on  such  charges,  and  reinstate  him     of  the  commission  could  be  removed 
if  the  evidence  does  not  support   the 
charges.     The  officer  has  a  constitu- 
tional right  to  such  hearing.     State  v. 
Johnson,  30  Fla.  433. 

In  Kew  Xezioo  a  prior  notice  of  de* 
fault  is  not  necessary  to  authorize  the 
removal  of  the  sheriA  b}'  the  governor 
for  a  shortage  in  his  accounts.     The 


by  the  governor  without  a  hearing  for 
misconduct,  malfeasance,  or  incompe- 
tency, whenever  the  governor  should 
be  satisfied  of  the  existence  of  any  of 
such  causes.  State  v,  Burke,  8  Wash. 
412. 

BiMmissal  for  Cause  Kot  Assigned.  —  A 
municipal  board,  authorized  to  dismiss 


statute  is  mandatory,  and  directs  sum-    summarily  on  conviction  for  miscon- 


mary  action  by  the  e  lecutive.  His  ac> 
tion  is  not  judicial,  and  does  not 
require  due  process  of  law.  Conklin 
V.  Cunningham,  7  N.  Mex.  445. 

South  Dakota.  —  Laws  1887,  c.  124 
(Comp.  Laws  1887,  §  117  £t  seqX 
Icnown  as  the  **  Public  Examiners* 
Act/*  provided  that  upon  the  filing  by 
an  examiner  of  a  report  of  his  exami- 
nation, as  required  by  said  law,  with 
the  governor,  the  latter  **  may  cause 
the  results  of  such  examinations  to  be 
published,  or  at  his  discretion  to  take 


duct,  has  no  power,  where  the  officer 
has  been  acquitted  of  one  charge  of  mis- 
conduct, to  find  him  guilty  of  another 
like  charge  and  dismiss  him  on  such 
finding.  Wilkinson  v.  Police  Com'rs, 
107  Mich.  394. 

1.  Alabama,  —  Ledbetter  v.  State,  10 
Ala.  241;  Callahan  v.  State,  2  Stew.  & 
P.  (Ala.)  379. 

Arkansas, — State  v,  Carneall,  10 
Ark.  156. 

Colorado.  —  Board  of  Aldermen  v. 
Darrow,  13  Colo.  460;  Benson  v.  Peo- 


such  action  for  the  public  security  as    pie,  10  Colo.  App.  175;  People  v.  Car- 
the  exigency  demand;  and  if  he  should     ver,  5  Colo.  App.  156. 


deem  the  public  interests  to  require,  he 
may  suspend  any  such  officer  from 
further  performance  of  duty  until  an 
examination  be  had,  or  such  security 
obtained  as  may  be  demanded  for  the 
prompt  protection  of  the  public  funds.** 
It  was  held  that  this  provision  was  not 
intended  to,  and  did  not,  authorize  the 
governor  to  remove  from  office  any 
officer  so  made  the  subject  of  the  ex- 
aminer's report.  State  v.  Shannon,  7 
S.  Dak.  319. 

IVaskingioft.  —  Act  Wash.,  March  21, 
1893,  provided  that  commissioners  ap- 
pointed to  erect  a  state  capitol  building 
should  "hold  office  till  the  completion 
of  said  building  and  the  acceptance 
thereof  bv  the  state,  unless  sooner  re- 
moved  for  cause  by  the  governor,**  but 


ICansas.  —  Jacques  v.  Litle,  51  Kan. 
300. 

Kentucky.  —  Page  v.  Hardin,  8  B. 
Mon.  (Kyi)  672. 

Ij}uisiana.  —  State  v,  Billings,  23 
La.  Ann.  799. 

Michigan.  —  Dullam  v.  Willson,  53 
Mich.  392;  People  v,  Therrien,  80  Mich. 
T87;    Hallgren  v.  Campbell,   82  Mich. 

255. 

Missouri.  —  State  «/.  Walbridge,  119 
Mo.  383;  State  v.  Walker,  68  Mo.  App. 
no. 

Nebraska. — State  v.  Smith,  35    Neb. 

13. 
N'ew    York.  —  People  v.  Martin,  152 

N.   Y.   311,   reversing  10    N.    Y.    App. 

Div.  625;    People  v.  Thompson,  94  N. 

Y.  451;    People  7'.  Campbell,  50  N.  Y. 


no  provision  concerning  the  method  of  Super.  Ct.  82;    People  v.  Brookfield,  6 

removal  was  prescribed.     It  was  held  N.   Y.  App.   Div.  445;    People  v.   Mc- 

that  the  act  should   be   construed   in  Guire,  27  N.  Y.  App.  Div.  593;  People 

connection  with  Laws  1893,  p.  247,  pro-  v.  Humphrey,  156  N.  Y.  23T,  22  N.  Y. 

vid ing  generally  for  the  removal  by  the  App.  Div.  632;    People  v.  McGuire,  27 

governor  of  all  state  officers  appointed  N.  Y.  App.   Div.  593. 

by  him  who  were  not  liable  to  impeach-  North    Carolina.  —  Caldwell   v.    Wil- 

ment;  and  that  an  appointive  member  son,  121  N.  Car.  425. 
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(b)  Sui&oieBoj  of  Votiot.  —  Generally  speakings  the  sufficieticy  of 
the  notice  will  depend  upon  particular  circumstances.^ 

7Vmim>x^^.  —  Sevier  9.  JuBtices,  Peck  opportanity    for  defense.      Benson  v. 

(Tenn.)  334.  People,  10  Colo.  App.  175. 

United  States,  ^-'Inre  Eaves,  30  Fed.  In  Georgia  a  statute  declaring  that 

Rep.  21.  a  county   officer,    elected  for  a   fixed 

ImpliOdBoqtdrexiieiitofVotloe. — Where  term,  "  shall  be  removable  "  from  his 

no  procedure  is  specified  there  is  an  office  "  by  the  judge  of  the  Superior 

implied  requirement  of  proper  notice.  Court  of  the  county^  on  the  address  of 

State  V,  Wal  bridge,  119  Mo.  383.  tvro- thirds  of  the  grand  jury,  for  ineffi- 

Implied  Bight  to  Hoftring.  —  Where  it  ciency,  incapacity,  general  neglect  of 

is  provided  that  an  officer  shall  not  be  duty,  or  malfeasance  or  corruption  in 

removed  except  upon  charges  in  writ-  office,"  but  which  made  no  provision 

ing  there  is  an  implication  that  the  for  any  notice  to  such  officer,  or  for  a 

charges  must  be  investigated  by  some  hearingof  the  charge  or  charges  against 

officer  or  tribunal.     People  t^.  McGuire,  him,  with  opportunity  to  make  his  de- 

27  N.  Y.  App.  Div.  593.  fense,  was  held  unconstitutional.  Cole- 

Due  Prooen  of  Law.  —  In  Caldwell  v.  man  r.  Glenn,  103  Ga.  458. 

Wilson,  121   N.  Car.  425,  a  letter  was  In  Kansas  a  person  elected  who  has 

written  by  the  governor  to  a  railroad  enteredupon  the  discharge  of  his  duties 

commissioner,   informing  him  of  his  as  a  school-district  officer  cannot  be  de- 

violarion  of  the  act  under   which  he  prived  of  his  office  upon  the  ground 

held  office,  and  in  compliance  with  the  that  he  has  neglected  or  refused  to  per- 

command  of  the  letter  he  appeared  and  form  any  duty  required  of  him,  with- 

defended  against  the  charge.     It  was  out  notice  and  a  hearing  before  some 

held  that  his  removal  was  with  **  due  competent  officer  or  tribunal;  and  until 

process  of  law  "  within  the  inhibition  a  forfeiture  of  his  right  to  the  office  has 

of    the    Constitution    of    the    United  been    ascertained    and    declared,    the 

States.  county  Superintendent  has  no  author- 

"  Equal  Protection  Of  the  Laws."  —  The  ity  to  appoint  another  person  in  his 

suspension  of  a  state  officer  without  a  stead.     Jacques  v.  Litle,  51  Kan.  300. 

judicial  proceeding  is  not  a  denial  of  Li  Voir  Tork,  Laws  1894,  c.  716,  giv- 

the    "equal    protection  of  the  laws"  ing    a    preference    to    honorably    dis- 

within   the   meaning  of  the   Constitu-  charged     Union     soldiers     in     public 

tion  of  the  United  States.     Caldwell  v.  departments,   and    conferring   on   the 

Wilson,  121  K.  Car.  425.  person  having  the  power  of  appolnt- 

Oplnion  as  to  Bight  of  Proseoutioa.  —  ment  the  power  to  remove  for  incom- 
Irt  Com.  V,  Smith,  g  Mass.  531,  the  petency  and  inconsistent  conduct,  does 
court  refused  to  give  ad  opinion  upon  not  prevent  a  discharge  for  the  speci- 
an  information  filed  by  the  law  officers  fied  causes  without  a  hearing.  People 
of  the  government  whether  an  order  v.  Morton,  148  N.  Y.  156;  People  v 
from  the  House  of  Representatives  is  Brookfield,  2  N.  Y.  App.  Div.  299. 
a  sufficient  authority  for  them  to  pray  A  veteran  of  the  civil  war  is  not  en- 
process  against  one  who  exercises  the  titled  to  a  hearing  under  the  clvil-serv- 
office  of  sheriff,  because  the  officer  de  ice  laws  when  the  reason  of  the 
facto  has  a  right  to  be  heard  before  any  discharge  is  that  there  is  nothing  for 
such  opinion  should  be  given.  him  to  do.     People  v.  Waring,  7  N.  Y. 

Bale  to  Show  Cause.  —  In  Texas  the  App.  Div.  204. 

proper  mode  of  procedure  for  the  re-  IPailnre   to    XAke    Oflloer   Party.  —  A 

moval  of  sheriffs  and  clerks  is  to  enter  crier  of  the  court,  though  wrongfully 

a  rule  nisi^  requiring  the  accused  offi-  appointed,  is  not  removable  in  a  pro- 

cer  to  show  cause  why  he  should  not  ceeding  to  which  he  is  not  a   party, 

be  removed.     Exp,  King,  35  Tex.  657;  People  v,  Wendell,  57  Hun  (N.  Y.)  362. 

Davis  V.  State,  35  Tex.  118.  Trial  or  Arbitrary  Diseharge  —  Where 

In  Colorado,  Laws  1885,  p.  33b,  fixing  a  peace  officer  is  charged  with  malfeas- 

the  term  of  certain  state  officers  subject  ance,  the  municipal  authorities    may 

to  the  right  of  the  governor  to  remove  either  act  judicially,  by  a  regular  trial, 

for  incompetency^  etc.,  if  applicable  to  or  ministerially,  by  suspending  or  dis* 

particular  officers,  will   not  justify  a  charging  him.     Oliver  v,  Americus,  69 

summary  removal  without  previously  Ga.  t66. 

having    notified    the    officer    of    the  1.  Timely  Kotioe.  —  Service  of  a  n(>- 

charges  against  himi  and  affoirding  him  tice  tWo  days  befote  the  trial  is  reASon* 
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Oontents.  —  It  does  not  seem  necessary  to  the  validity  of  the  pro- 
ceedings that  the  notice  itself  should  detail  or  specify  the  charges, 
but  information  as  to  the  proceedings  intended  to  be  taken  will 
ordinarily  be  deemed  sufficient.* 

flsrriee. —  Unless  the  mode  of  service  is  prescribed  by  statute  it 
is  immaterial  how  the  service  is  made.* 

(e)  Waiver  of  Kotioe.  —  Either  the  fact  that  notice  was  given,  or 
that  it  was  properly  given,  or  the  sufficiency  of  the  notice  itself, 
may  be  waived  by  tlie  appearance  of  the  accused  and  submission 
to  the  jurisdiction  of  the  court  or  other  tribunal.' 

able  notice  to  a  police  officer  of  chart^es  to  themselves,  the  date  of  the  allow- 

preferred  against  him.     People  v.  Mar-  ance,  and  the  amounts,  may  be  served. 

tin,    152  N.  Y.  311,  reversing   10  N.  Y.  Burt  r.  Iron  Count/,  108  Mich.  523. 

App.  Div.  625.  8.  Sevier  v.  Justices,   Peck  (Tenn.) 

Hotioe  in  Writisg.  —  Notice    of    the  334.. 

cause  of  the  proposed   removal  need  Proeeoding  with  TriaL— If  notice  Is 

not  be  given  in   writing.      People  v,  given  of  the  charges  and  of  the  time  of 

Campbell,  50  N.  Y.  Super.  Ct.  82.  hearing,  and  the  officer  appears  with 

Agreenent  upon  B^otioe  by  Board.  —  counsel,  making  no  objections  to  the 
Proceedings  by  a  town  board  are  not  notice,  and  the  charges  and  speci&ca- 
invalidated  by  the  fact  that  the  board  tions  are  read  to  him,  and  the  wit- 
held  no  meeting  to  agree  on  the  notice  nesses  are  examined  and  cross-exam- 
under  which  the  proceedings  were  had.  ined  by  both  parties,  the  proceedings 
Wenzel  2/.  Township  Board,  49  Mich.  25.  will  be  deemed  to  be  regular.    Ayers 

Absenoe  of  Aooued  through  Illaoss.  —  v.  Board  of  Police  Com'rs,  49  N.  I.  L. 

Due  opportunity  for  explanation  is  not  170;   Devault  v,   Camden,  48  N.  J.  L. 

given  to  an  officer  by  proceeding  in  his  433. 

absence,  caused  by  sickness,  of  which  Waiver  of  Otjootioiis  to  Lotter.  —  The 

the  trial  body  had  notice.     People  v.  sufficiency,  as  notice,  of  a  letter  re- 

Starks,  33  Hun  (N.  Y.)  384.  questing    the    incumbent     to    answer 

1.  Enabling  Preparation  for  Trial. —  "  charges  "  for  "  neglect  of  duty  "  is 
The  charges  and  notice  must  be  suffi;  waived  by  the  appearance  of  the  ac- 
clent  to  enable  the  accused  to  prepare  cused  and  by  his  proceeding  with  the 
for  trial.  People  v.  Fire  Com'rs,  77  N.  hearing  without  objection  and  inter- 
Y.  153.                                         *  posing  a   defense.     People   r.   Brook- 

Inoompetoney.  —  In  proceedings  to  re-  field,  6  N.  Y.  App.  Div.  445. 

move  an  officer  for  incompetency,  the  Notice  Vot  WaiTod  by  Plea  of  Chiiltf .— 

notice   need    not  set  out    the   specific  In  People  v.  Martin,  152  N.  Y.  311,  re- 

charges.     Burt    v.    Iron   County,    108  versing  10  N,  Y.  App.  Div.  625,  it  ap- 

Mich.  523.  peared  that  a  police  officer  arraigned 

Showing    Intention   to    Bemove. —  for  trial  without  a  previous  notice  re- 

Though  the  charges  are  not  detailed,  quested   an    adjournment   to    procure 

the  notice  will  be  deemed  sufficient  if  witnesses.     His   request  was  ignored, 

it  substantially  shows  the  fact  that  a  and  after  being  called   upon  to  plead, 

proceeding     to    remove    is    intended,  he  was  sworn,  and  stated   that  he  was 

State  V.  Walker,  68  Mo.  App.  no.  guilty,  but  his  testimony  showed  that 

Bill  of  Partionlars.  —  On  a  proceeding  in  fact  he  was  not  guilty  of  the  princi- 

against  officers  for  improperly  allowing  pal  charges.     It  was  apparent  that  a 

claims  to  themselves,   they   are   suffi-  judgment  of  dismissal  rendered  against 

ciently  notified  of  the  charges  by  a  bill  him    was  t>ased  on  the    testimony  of 

of  particulars  specifying  the  items  al-  other  witnesses,  and  not  on  his  admis- 

ieged  to  have  been  improperly  allowed,  sioa,  and  it  was  held  that  bis  plea  of 

Burt  I'  Iron  County,  108  Mich.  523.  guilty   was  not  of  such  a   voluntary 

2.  Ledbetter  v.  State,  10  Ala.  241,  in  character  as  would  amount  to  a  waiver 
which  case  a  copy  of  the  charges  was  of  the  want  of  notice. 

served.  Or  a  bill  of  particulars,  setting  Failure  to  Olgeet  After  Attempted  Vo- 
oat  the  items  claimed  to  have  been  im-  tioe.  —  In  Atty.-Gen,  z*.  Donahue,  169 
properly  allowed  by  the  accused  officers    Mass.  18,  it  was  objected   tliaC  a  rule 
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b.  Complaint  or  Information^ —  (i)  In  General.  — Where  an 

officer  is  elected  or  appointed  for  a  definite  term,  and  is  remova- 
ble only  for  a  specified  cause,  the  power  of  removal  cannot  be  exer- 
cised unless  there  are  preferred  against  him  specific  charges  in  a 
complaint,  information,  or  the  like,  informing  him  of  the  nature 
of  the  offense  of  which  he  is  accused.* 

Yarions  Pleadings  Used.  —  Various  modes  of  instituting  proceedings 
for  removal  are  provided  for  in  the  several  jurisdictions.  In  some 
the  proceeding  is  commenced  by  a  complaint,  accusation,  or  the 
like,  by  a  private  citizen,*  in  others  by  an  accusation,  address,  or 

which  in  effect  required  the  posting  of  Under  a  power  to  remove  police  officers 
a  notice  had  not  been  complied  with,  for  causes  prescribed  by  the  rules  of 
but  it  appeared  that  there  had  been  an  the  commission,  an  officer  may  be  re- 
attempted  compliance  with  the  rule  moved  for  physical  disability,  without 
after  the  objection  was  taken,  and  it  the  preferment  of  charges.  Enright  v. 
was  held  that,  no  objection  having  Duff,  102  Mich.  446. 
been  thereafter  taken,  the  validity  of  Lnj  Namber  of  CaoBM  for  removal 
the  removal  would  be  sustained.  may  be  included  in  the  same  proceed- 

NeceMity  of  Notioe  or  Appearance.  —  In  ing.  Poe  v.  State,  72  Tex.  625. 
Coit  V.  State,  28  Ark.  417,  the  respond-  NeceMity  of  Approving  Charffes. — 
cnt  was  indicted  for  forgery,  where-  How.  Annot.  Stat.  Mich.  (1892),  ^  653, 
upon  the  court,  upon  presentation  of  empowering  the  governor  to  remove 
the  indictment,  suspended  him  from  certain  officers,  provides  that  he  shall 
the  functions  of  his  office.  On  man-  not  act  upon  the  charges  until  they 
damns  for  reinstatement  it  was  held  have  been  exhibited  to  him  in  writing, 
that  the  record  should  show  service  on  verified  by  the  affidavit  of  the  prose- 
the  defendant  in  the  indictment,  or  that  cutor,  and  accompanied  **  with  a  state- 
he  was  present  in  court  at  the  time  ment  of  the  prosecuting  attorney  of  the 
when  the  judgment  of  suspension  was  county  that  in  his  opinion  the  case  de- 
rendered,  mands  investigation.'*     It  was  held,  on 

1.  Ledbetter  v.  State,   10  Ala.  241:  an  application  to  compel  a  prosecuting 

Callahan  v.  State,  2  Stew.  &  P.  (Ala.)  attorney  to  attach  such  a  statement  to 

379;    People  V.  Carver,   5  Colo.  App.  a  petition  for  removal,  that  the  court 

156;  Board  of  Aldermen  v.  Darrow,  13  had  no  jurisdiction,  it  appearing  that 

Colo.  460;    Benson  v.  People,  10  Colo,  the  prosecuting  attorney  had  informed 

App.  175;  Com.  2/.  Arnold,  3  Litt.  (Ky.)  the  signers  that  in  his  opinion  no  in- 

328;  Dullam  z/.  Willson,  53  Mich.  392;  vestigation  was  necessary.     McLaugh- 

Burt  V.  Iron  County,   108  Mich.   523;  lin  v.  Burroughs,  90  Mich.  311. 

State  V.  Walker,  68  Mo.  App.  no;  State  2.  Necessity   of  Applioation.  —  Where 

V.  Smith,  35   Neb.  13;  People  v.  Hum-  by  statute  there  must  be  an  application 

phrey,  156  N.  Y.  231,  reversing  22  N.  Y.  by  certain  persons  for  the  removal  of 

App.  Div.  632;    People  v,  McGuire,  27  an  officer  to  authorize  action  thereon, 

N.  Y.  App.  Div.  593.  he  cannot  be  removed  without  such  re- 

Beoital  of   Charges  in  Process. —  The  quest.     Com.  v.  Sutherland,  3  S.  &  R. 

summons   in   a   proceeding  against  a  (Pa.)  145. 

clerk    for    breach    of    good    behavior  California.  —  Penal  Code  Cal.,  §  772, 

should    recite    the   charges  at  length,  providing  for  an  accusation  in  writing. 

Com.  V.  Rodes,  i  Dana  (Ky.)  595.  verified    by   the   oath   of    any   person 

Charges  Preferred  by  Mayor.  —  A  char-  against  an  officer  for  neglect  to  perform 
ter  provision  that  an  officer  **  may  be  his  official  duties,  etc.,  contemplates 
removed  for  cause  upon  charges  duly  proceedings  upon  a  written  accusation 
furnished  in  writing  by  the  mayor  "  by  a  private  person,  and  not  upon  an 
will  not  furnish  an  exception  to  a  pro-  indictment  or  information.  Woods  v. 
vision  vesting  the  power  to  remove  all  Varnum,  85  Cal.  639.  See  also  Cross- 
officers  in  the  council,  but  merely  au-  man  v,  Lesher,  97  Cal.  382. 
thorizes  the  mayor  to  prefer  charges  In  Nevada  proceedings  to  remove  a 
before  that  body.  People  v.  McGuire.  county  treasurer  from  office  for  wilful 
27  N.  Y.  App.  Div.  593.  neglect  of  duty  must  be  instituted  by 

Physical  Disability  of  Police  Officer. —  a  complaint  containing    the    charges 
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presentment  by  the  grand  jury/  or  by  information.* 

(2)  Requisites  arid  Sufficiency  of  Allegations  —  (»)  In  General.  — 
Proceedings  for  the  removal  of  public  officers  are  quasi  criminal 
in  their  character,  and  the  accused  is  entitled  to  a  fairly  strict 
observance  of  the  forms  of  procedure  prescribed  bj'  statute. 
Hence  as  to  process,  the  complaint,  accusation,  or  the  like,  it  may 
be  said  that  if  the  initiatory  proceedings  fail  to  comply  with  the 
law  governing  and  regulating  such  proceedings,  the  prosecution 
must  fail.* 

The  Soffieiency  of  the  ATermentt  in  Partioiilar  Cases  will  not  admit  of 
specific  treatment;  consequently  little  need  be  said  on  this  branch 
of  the  subject  further  than  to  refer  to  decisions  in  cases  where 
the  sufficiency  of  the  charges  has  been  called  in  question.  It 
may  be  said  in  general,  however,  that  where  official  misconduct, 
neglect  of  duty,  or  the  like  is  the  basis  of  the  complaint,  the  aver- 
ments will  be  deemed  sufficient  if  enough  is  set  out  to  show  a  vio- 

against  him,  with  the  necessary  speci-  When  an  alleged  cause  of  removal 

fications  under  them,  and  verified  by  from  office  is  a  mailer  not  cognizable 

the   oath   of  an   elector  of   the   state,  by  a  grand  jury,  e.g.,  incompetency, 

Slate  V.  Sheldon,  10  Neb.  452.  drunkenness,    immorality,    etc.,    then 

Waiyer  of  Complaint.  —  Although  re-  the  state's  attorney  may  proceed  upon 

moval  proceedings  cannot  be  taken  un-  his  own   motion,  by   information  filed 

til  a  complaint  of  violation  of  duty  is  under  oath;  but  if  it  is  for  an  indictable 

made,  yet  if  the  officer  waives  such  a  offense  the  proceeding  must  be  by  in« 

complaint  and  requests  action  of  the  diriment.     liaskins  v.  State,  47  Ark. 

trial  board,  he  cannot  thereafter  object  243. 

that  such  a  complaint  was  not  made.  Permitting  Esoape.  —  A  sheriff  cannot 

Geddes  v.  Thomastown    Tp.,  46  Mich,  be  removed  from  office  by  information 

316  for  permitting  a  prisoner  convicted  of 

1.  Grossman  v.  Lesher.  97  Cal.  3S2;  a  misdeopeanor  and  placed  in  his  cus- 

Grossman  v.  Kenniston,  q7  Gal.  379.  tody  to  be  hired  out  until  the  fine  and 

Indictment  ai  OAoer.  —  In  Tennessee^  costs  are  paid,  to  go  at  large  without 
to  warrant  the  conviction  of  a  justice  paying  such  fine  and  costs.  The  pro- 
of the  peace  under  Gode  1871,  §§  4817,  ceeding  must  be  by  indictment.  Has- 
481 8<x  (Gode  1896,  §§  6621,  6623),  for  kins  v.  State,  47  Ark.  243. 
drunkenness,  he  must  be  indicted  as  In  Oklahoma  three  concurrent  reme- 
such  officer.  An  indictment  against  dies  exist  for  the  removal  of  public 
him  as  a  private  citizen  is  insufficient,  officers  for  the  causes  prescribed  in 
Garpenter  v.  State,  6  Baxt.  (Tenn.)  535.  Laws  1890,  c.  61,   viz.,  information  in 

Prooeedings  Against  a  Clerk  of  a  Conrt  the  nature  of  quo  warranto,  accusation 

to  remove  him  from  office  need  not  be  by  the  grand  jury,  and  complaint  by 

by   indictment  if   the   records   of   the  the  board  of  county  commissioners  or 

court  exhibit  the  evidence  upon  which  some  other  person  in  his  own  name; 

the    removal    is    granted.     Sevier    v.  and   either   remedy    may  be  adopted. 

Justices,  Peck  (Tenn.)  334.  Bradford  v.  Territory,  2  Okla.  228. 

8.  Gom.    V.  Gooley,  i  Allen  (Mass.)  Prooees  Ennning  in  Name  of  State.  — 

358;  Slate  r.  Whitlock,  41  Ark.  403,  ^x-  The   provision   of   the   MUhii^an   Con- 

/Azi#/^'^/in  Haskins  r.  Stale,  47  Ark.  243.  siitution   (hat  all   process  shall   run  in 

3.  Nashville   v.   Thompson,    12   Lea  the  name  of  the  people  of  the  stale  does 

(Tenn.)  344.  not  apply   to  a  citation  issued   by  the 

Under  the  Provisions  of  the  Arkansas  governor  of  the  slate  and  requiring  an 
Gonstitntion  there  can  be  no  criminal  officer  to  answer  charges  of  official  mis- 
prosecution  in  the  Gircuit  Gourt  by  in-  conduct.  Atty.-Gen.  v.  Jochim,  99 
formation,  except  for  the  removal  of  Mich.  358:  Atty.-Gen.  v.  Hambitzer, 
county  officers  from  office.  Texas,  99  Mich.  380;  Atty.-Gen.  v.  Berry,  99 
etc.,  R.  Go.  V.  State,  41  Ark.  488.  Mich.  379. 
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lation  of  duty ;  ^  and  so  with  charges  of  misappropriation  of  public 

1.  XiMonduot.  —  A  charge  against  a  V#glMt  of  Duly*  ^  A  charge  of  neg- 

police  commissioner  that  at  a   board  lect  of  duty  '*  in  not  attending  the  reg- 

meeting  he  was  violent  and  disorderly,  ular  terms  of  the  said  court,  by  himself 

that  he  refused  to  heed  a  call  to  order,  or  a  sufficient  number  of  deputies  quali- 

and  cursed  the  board  and  Its  officers  in  fled  to  do  the  business  of  said  court, 

profane  language,  and  which  specifies  and    to    make    the    due  entries    and 

his    acts    and   words,   is    a    sufficient  orders,   as  directed  by  the  court,"  is 

charge  of  misconduct  in  office.     State  sufficiently  Specific.    Com.  v,  Arnold, 

V.  Sutton,  4  Cine.  Wkly.  L.  Bui.  609,  7  3  Litt.  (Ky.)  329. 

Ohio  Dec.  ^Reprint)  644,  8  Am.  L.  Rec.  Bfltaal  %»  Pwfom  Dnty.  — A  charge 

135,  6  Ohio  Dec.  (Reprint)  786.  that  a  county  clerk  refused  and  neg- 

Where    the    ground     relied    on    is  lected  to  obey  the  orders  of  the  county 

wrongful  official  acts,  it  is  sufficient  to  board,  In  that  he  refused  to  execute 

allege  that  the  acts  were  wilful,  with-  and  annex  the  county  seal  to  certain 

out  the   further    statement   that   they  documents,  is  a  sufficient  specification 

were  fraudulent  or  committed  with  in-  of  **  official  misconduct  and  wilful  neg- 

lent  to  defraud.     Bland  v.  State,  (Tex.  lect  of  duty.**    State  v,  McCarty,  65 

Civ.  A  pp.  1896)  38  S.  W.  Rep.  252.  Wis.  163. 

Ezaotion  of  lUegal  Foes.  —  The  accusa-  Corrupt  Motives.  —  To  remove  a  judi- 

tion  must  show  with  certainty  whether  cial  officer  for  misconduct  in  office,  the 

the  defendant  is  accused  of  charging  act  charged  must  have  been  done  in 

and  collecting  illegal  fees,  or  with  re-  the  discharge  of  judicial  functions,  and 

fusal  or  neglect  to  perform  his  official  must  be  charged  to  have  been  done 

duties.     If  it  is  intended  that  the  accu-  with    corrupt,    partial,    malicious,    or 

sation  should  charge  the  former  offense  other    improper    motives,    and     with 

it  must  be  alleged  not  only  that  the  knowledge  that  it  was  wrong;  and  an 

fees  were  illegal,   but  also  that   they  indictment  charging  a  justice  of  the 

were  collected  in  fact.     Smith  v.  Ling,  peace  with  misconduct  in  office  in  tak- 

68  Cal.  324.  mg  jurisdiction  of  a  criminal  action  for 

Illegal  Expenditures.  —  In  Burt  v.  Iron  the  sole  purpose  of  making  the  acquit- 
County,  108  Mich.  523,  the  petition  tal  of  the  defendant  a  bar  to  further 
charged  the  plaintiffs  with  having  prosecution  for  the  same  crime,  In  an 
audited  and  allowed  their  own  bills  for  action  pending  in  another  township, 
individual  services performedby  them,  which  contains  no  averment  that  the 
with  having  issued  warrants  on  the  justice  intended  to  acquit  the  defend- 
county  treasurer  in  their  own  favor  in  ant,  or  that  he  acted  from  corrupt  mo- 
excess  of  the  compensation  allowed  tives,  or  that  he  knew  his  acts  to  be 
them  by  the  board  of  supervisors  and  unlawful,  is  sufficient  under  Pen,  Code 
of  the  amounts  justly  due  them  as  Cal.,  §  758.  People  v.  Ward,  85  Cal. 
fixed  by  the  board  or  the  statutes,  with  585. 

having  used  the  credit  of  the  county  in  Laws   Ky.,    1890,  §  19,  subsec.   13, 

procuring  livery  rigs  for  their  own  use,  regulating    elections    in    the    city    of 

and  with  having  audited  bills  for  such  Louisville,   after  enumerating  certain 

rigs,  and  drawn  warrants  on  the  county  acts  and  omissions  by  a  policeman  in 

treasurer    for    their    payment.      The  connection  with  an  election,  for  which 

charges  were  amplified  by  a  bill  of  par-  he  shall  be  liable,  prescribes  that  if  he 

ticulars  setting  up  the  amounts  of  the  "  is  otherwise  derelict  on  duty  at  such 

items  claimed  to  have  been  improperly  precinct,"   he  **  shall  be  dismissed  at 

allowed,    with   the   date  of  allowance  once  from  his  office,  and  rendered  in- 

and  the  name  of  the  person  to  whom  eligible  to  such  office  for  three  years 

allowed,    and    it    was    held   that    the  from    the    date    of    conviction."       In 

charges,   as   thus  limited,   were   suffi-  Com.  v.  McPeek,  (Ky.  1892)  20  S.  W. 

ciently  specific.  Rep.  220,  an  indictment  charging  that. 

Habitual     Brnnkeimest.  —  A     charge  though    requested,  the  defendant   re- 

that  an  officer  is  "  an  habitual  drunk-  fused  to  arrest  a  person  intimidating 

ard  '*  is  sufficiently  explicit,  People  v,  voters  at  a  city  election,  without  charg- 

Therrien,  80  Mich.   187;  as  is  also  an  ing  any  improper  motive  or  corrupt  in- 

allegation  that  the  accused  has  been  tention    in    so    refusing,    or  that  the 

guilty    of    **  habitual    drunkenness,**  defendant  acted  without  reason  or  ex- 

Trigg  V,  State,  49  Tex.  645.  cuse,  or  with  knowledge  that  his  fail* 
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moneys^  conspiracy,  and  the  various  other  grounds  for  removal.^ 
GhargiBg  Acts  of  Gommiisioa  and  Onifdon.  —  On  a  proceeding  for  the 
removal  of  an  officer  there  is  an  essential  difference  between 
offenses  consisting  of  acts  of  commission  and  those  vhich  consist 
of  mere  omission  of  duty>  and  upon  that  difference  there  is  an 
acknowledged  distinction  with  respect  to  the  certainty  required 
less  certainty  being  necessary  in  alleging  acts  of  omission  than  in 
the  case  of  acts  of  commission.* 

(b)  Deflnittttais  and  Certainty.  —  The  charges  should  be  as  specific  as 
the  circumstances  will  permit.  Nothing  should  be  left  to  intend- 
ment! £tnd  so  far  as  possible  the  facts  constituting  the  alleged 
offense  should  be  so  far  detailed  as  to  show  a  reasonable  and 
probable  cause  for  removal  and  to  enable  the  accused  to  make 
due  preparation  to  contest  and  disprove  the  charges  against  him.' 

nre   was   wrongful,  was  held  insuffi-  sary  only  to  state  such  facts  as  would 

dent.  show  a  forfeiture,  and  another  sectfort, 

1.  ]Cilapptt>priatIon.  —  An  accusation  respecting  the  removal  of  a  usurper, 
that  the  accused  is  and  was  the  duly  required  that  the  nanr.e  of  the  person 
elected  and  acting  tax  collector,  and  entitled  to  the  office  should  be  averred, 
that  as  such  he  wilfully  and  corruptly  it  was  held  that  the  latter  requiremctic 
refused  and  neglected  to  perform  his  need  not  be  complied  with  in  a  pro- 
official  duties,  in  that  he  collected  ceedlng  to  oust  a  person  from  office  on 
taxes  not  due,  and  failed  to  pay  them  the  ground  of  his  acceptance  of  another 
into  the  county  treasury,  etc.,  but  office  in  violation  of  a  statutory  inhibi- 
fraudulently  and  corruptly  retained  tion  of  holding  more  than  one  office  at 
them,  and  appropriated  them  to  his  the  same  time.  Such  a  proceeding  was 
own  use,  detailing  the  names  of  per-  not  one  against  a  person  for  usurping 
sons  from  whom  taxes  wete  coHected  an  office.  Chambers  v.  State,  127  Ind, 
and  the  amounts  of  such  taxes,  is  suffi-  365. 
cient.     Woods  v.  Varnum,  85  Cal.  639.  Amendment.  —  A  petition  which  falls 

tonSjfimtsj — Several  County  Comiois-  to  charge  that  alleged  delinquencies  of 
sionets  may  be  removed  from  office  un-  a  public  officer  were  corrupt  or  wilful 
der  the  TVjra/ Constitution  and  statutes  may  be  amended  in  that  respect,  where 
upon  allegations  of  conspiracy  and  con-  by  statute  it  is  the  duty  of  the  court  to 
certed  action  respecting  the  grounds  allow  defective  proceedings  for  re- 
assigned for  removal  where  it  is  ap-  movat  to  be  amended  under  the  rules 
parent  that  all  the  acts  charged  could  applicable  to  other  cases.  Poe  v, 
have  been  performed  by  all  of  the  ac-  State,  72  Tex.  625. 
cused  and  that  none  of  them  could  Negativing  DisabiUty  to  ^eUtidn. — 
have  been  accomplished  without  the  The  fact  that  a  person  under  indirt- 
cDncUrrenceof  all.  Ebek'stadt  v.  Stale,  ment  cannot  petition  for  the  removal 
(Tex.  1898)  45  S.  W.  Rep.  1007.  of  a  public  officer  will  not  render  in- 

A    petition    Which    charged    officers  sufficient   for  the    failure   to  negative 

with  unlawfully  conspiring  together  to  such  incapacitation  a  petition  otherwise 

perverl  the  course  of  justice,  with  the  sufficient.     Bland  v.  State,   (TeX.  Civ. 

fraudulent    irttent    to    misapply,   em-  App.  1896)  38  S.  W.  Rep.  252. 

bezzle,  and  appropriate  county  funds,  t.  Com.   v.  Arnold,  3  Litt.  (Ky.)  328, 

and  detailed  specincally  the  acts  done  citing  1  ChiityCrim.  L.  179;  Hawk.  P. 

in    furtherance    of    the    alleged    con-  C,  bk.  2,  c.  25,  g  79,  and  holding  that 

splracy,  was  held  sufficiently  to  charge  *'  even  with  respect  to  offenses  consist- 

ihc  conspiracy.      Eberstadt  v.   State,  ing  of  acts  of  omission,  some  degree  of 

t'fex.  Civ.    App.   1898)  49  S.  W.  Rep.  certainty   is    required,   and   a   general 

654.  charge  of   a   neglect  of  duty  or  of  a 

n»tfe  WdrHng^  &  forfeiture.  —  Where  breach  of  good  behavior  is  not  suffi- 

one  section  of  a  statute  required  that  cient." 

in  a  proceeditig  against  an  officer  for  $.  Kentucky. — Com.     v,     Rodes,    i 

Slaving  dokie  &n  act  that  worked  a  for-  Dana  (Kv.)  595;    Com.   v.    Arnold,  3 

fi^hare  of  his  office,  ft  shonld  be  neces-  Litt.  (Ky.)  328. 
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The  particular  charge  upon  which  a  removal  is  sought  should  be 
set  out  as  comprehensively  as  possible.* 

Extreme  Teohnioality,  however,  is  not  required,  but  a  substantial 
compliance  with  the  general  rules  of  pleading  will  ordinarily  be 
deemed  sufficient.* 

Massachusetts.  —  Bullock  v.  Aldrich,  ing  in  the  official  capacity  of  commis 

31  Gray  (Mass.)  206.  sioners  of  the  Golden  Gate  Park,"  with 

Michigan^  —  Dullam    v.  Willson,    53  violating  a  provision  of  law  respecting 

Mich.    393;     People    v,   Therrien,    80  the  employment  of  labor,  t.  ^.,  a  law 

Mich.  187.  constituting  eight  hours  a  legal  day*s 

Missouri.  —  State  v,  Lupton,  64  Mo.  work,    is     fatally     defective    because 

415.  among  other  things  it  fails  to  show  the 

Nebraska. — State     r.    Sheldon,     10  location  of  '*  Golden  Gate  Park."     In 

Neb.  452.  re  Stow,  98  Cal.  587. 

Texas, — Ex  p.    King,  35  Tex.  657;  BiUofPartioiiUurs. —  Where  the  charge 

Davis  V,  State,  35  Tex.  118.  exhibited  to  the  governor,  and  the  copy 

Eadh  Cftwe  for  XemoTal  Should  Be  Set  served  on  the  officer,  is  not  specific,  and 

Out  by  a  plain  statement  of  the  facts  is  insufficient  for  that  reason,  the  error 

constituting  the  cause.     Trigg  v.  State,  cannot  be  cured  by  subsequently  serv- 

49  Tex.  645.  ing  the  officer  with  a  bill  of  particulars 

Xifloondaot.  —  A  charge  that  the  re-  setting  forth  the  items  as  to  which  com- 
spondent  "  arrests  innocent  people  plaint  is  made,  but  as  to  which  timely 
without  process,  and  after  confining  service  is  not  made.  People  v.  Ther- 
them  a  short  time,  without  arraigning  rien,  80  Mich.  187. 
them,  allows  them  to  go  free,"  and  Evidence  of  Charges  Kot  Speoifled.  —  In 
that  he  "  assaults  peaceful  citizens,  a  prosecution  against  a  clerk  with  a 
and  in  one  instance  inflicted  serious  view  to  remove  him  from  office,  the 
injuiy,  dislocating  a  shoulder,"  is  charges  against  him  should  be  speci- 
altogether  too  general  to  meet  the  re-  fied.  and  he  cannot  be  removed  for  any 
quirements  of  justice  or  of  a  statute  offense  which  is  not  specified.  How- 
authorizing  the  removal  of  an  officer  ever,  for  the  purpose  of  showing  the 
who  is  incompetent  properly  to  execute  intention  of  an  act  of  commission  or 
the  duties  of  his  office,  or  who  has  omission,  evidence  may  be  given  of 
been  guilty  of  official  misconduct  or  of  facts  which  are  not  specified.  Com.  r. 
wilful  neglect  of  duty,  etc.  People  v.  Arnold,  3  Litt.  (Ky.)  328. 
Therrien,  80  Mich.  187.  Amendment. — An  information  against 

Keglect of  Duty.  —  When,  where,  and  a    clerk     for    misconduct    cannot    be 

how  the  accused  officer  refused  or  neg-  amended  by  the  addition  of  charges, 

lected  to  perform  his  official  duty  must  Com.  v.  Rodes,  i  Dana  (Ky.)  595. 

be  plainly  and   fully   alleged.    In  re  1.  Ledbetter  v.  State,    10  Ala.    241; 

Stow,  98  Cal.  587.  Bullock   v,   Aldrich,    11   Gray  (Mass.) 

Intareet  in  Mniiioipal  Ck>ntrMt.  —  Un-  206. 
der  the  Washington  statute  now  em-  Specifle  Charges.  —  Upon  proceedings 
bodied  in  Ball.  Annot.  Codes  &  Stat,  by  the  governor  to  remove  fire  and 
Wash.  (1897),  §  968,  authorizing  the  .  police  commissioners  of  the  city  of 
removal  of  any  city  officer  who  wil-  Omaha  for  misconduct,  charges  must 
fully  violates  the  restrictions  thereof  specify  the  particular  act  or  acts  which 
agatnst  such  officers*  being  interested  are  intended  to  be  proved.  State  v, 
in  any  contract  for  furnishing  supplies  Smith,  35  Neb.  13. 
to  the  city,  a  charge  against  a  council-  2.  Technicality.  —  A  petition  for  the 
man  that  he  has  violated  the  specified  removal  of  a  public  officer  is  not  de- 
section  of  the  code,  '*  in  having  fur-  fective  because  some  of  the  grounds  of 
nished  lumber  to  the  city  of  Ballard  removal  are  not  charged  with  the  tech- 
and  in  having  presented  a  bill  to  the  nical  precision  prescribed  by  statute, 
city  for  payment  of  same,"  is  too  in-  Poe  v.  Stale,  72  Tex.  625. 
definite  as  a  ground  for  removal.  Sofleienoy  ~ Generally.  —  In  proceed- 
State  V,  Ballard,  10  Wash.  4.  ings  by  an  official  board  to  remove  a 

Loons  of  Offense.  —  A  written  accusa-  subordinate  officer  wherein  the  law  re- 

tion  under  Pen.  Code  Cal.,  §  772,  which  quires  the  charges  to  be  in  writing,  it 

charges  the  respondents,  while '*  act-  will  be  sufficient  if  they  contain  specific 
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Logal  Oomaaiioiif.  —  Charges  which  are  mere  conclusions  of  law 
are  highly  objectionable,  and  insufficient  to  charge  the  offense 
defined  by  statute.^ 

(«)  As  to  ProMeator.  —  A  complaint,  petition,  accusation,  or  the 
like  by  which  proceedings  for  the  removal  of  a  public  officer  are 
commenced  should  show  by  whom  or  in  whose  behalf  the  pro- 
ceedings are  instituted.* 

(d)  YtrifioatloiL  —  Where  the  institution  of  the  proceeding  is  by 
complaint,  petition,  accusation,  or  a  corresponding  pleading,  and 
it  is  necessary  that  the  same  should  be  verified  on  oath,  there 
must  be  a  compliance  with  this  requirement,  or  the  proceedings 
will  be  deemed  invalid  except  in  those  cases  in  which  under  some 
circumstances  amendments  may  be  made  so  that  the  verification 
will  appear  in  proper  form.' 

statements  of  infractioos  of  the  law  or  of  a  district  attorney,  naming  him,  and 
of  the  rules  and  regulations  which  the  that  he  **  brings  this  suit  on  the  written 
accused  should  have  observed,  and  request  and  information  "  of  the  fol- 
specify  the  facts  depended  upon  to  lowing  named  citizens  and  taxpayers, 
show  incompetency  or  unfitness.  Fuller  referring  to  a  written  request  annexed 
V.  Ellis,  98  Mich.  96.  to  the  petition,  whch  urges  and  re- 
in Califomia  an  accusation  is  suffi-  quests  the  district  attorney  **  to  file  im- 
cient  if  it  substantially  complies  with  a  mediate  suit  "  for  the  removal  of  the 
statutory  provision  requiring  pleadings  defendant  on  the  ground  '*  that  he  has 
to  contain  **  a  statement  of  the  acts  been  guilty  of  malfeasance,  nonfeas- 
constituting  the  offense,  in  ordinary  ance,  favoritism,  and  oppression  in 
and  concise  language,  and  in  such  a  office,"  etc.,  sufficiently  shows  that  the 
manner  as  to  enable  a  person  of  com-  suit  was  instituted  on  the  written  re- 
mon  understanding  to  know  what  quest  and  information  of  the  citizens 
is  intended,"  and  need  not  conform  to  and  taxpayers,  as  required  by  the  con- 
provisions  respecting  indictments  in  stitution.  State  v.  Cannon,  (La.  1894) 
criminal  proceedings.     Woods  v,  Var-  15  So.  Rep.  626. 

num,  85  Cal.  639.  8.  Bullock     v.     Aldrich,     11     Gray 

1.  See     generally     articles    Indict-  (Mass.)  206;  State  v.  Sheldon,  10  Neb. 

icents,Informations,  AND  Complaints.  452;    Poe  z^.  State,  72  Tex.  625.     And 

voL  10,  pp.  473  et  seq,;  Legal  Conclu-  see  generally  article  Verification. 

SIGNS,  vol.  12,  p.  1020.  Support  of   Information.  —  Where  an 

Ineompoteney.  —  Thusitis  insufficient  information  is  filed  against  a  clerk  for 

to     charge     that    the     respondent    is  breach  of  good  behavior  the  charges 

**  wholly  incompetent  to  execute  prop-  must  be  supported  bv  affidavit  before 

erly    the    duties    of    his  said   office.'*  they  can  be  filed.     Com.   v.  Rodes,  i 

People  V.  Therrien,  80  Mich.  187.  Dana  (Ky.)  595. 

Mlseondnet. —  It    is     insufficient    to  Bisorotion  of  Conrt.  —  Whether  or  not 

charge  that  the  respondent  '*  is  guilty  the  charge  should  be  under  oath  is  dis- 

of    official    misconduct."       People    v.  cretionary   with  (he  judge.     Trigg  r. 

Therrien,  80  Mich.  187.  State.  49  Tex.  649. 

8.  A  Complaint  In  an  Action  by  a  Connty  Snffieienoj.  —  An     accusa  t  ion      com- 

under  Comp.    Laws   Dak.    (1887),    §^  mencing:  "A  B,  upon    oath,   presents 

1387,    1388,   charging  a   public  officer  *    *    *    ihe  following  accusation,  al- 

with  a  penal  offense  and  seeking  to  re-  leging."    etc.,     and     subscribed     and 

move  him  from  office,  must  show  that  sworn  to,  is  a  sufficient  accusation  upon 

the  action  is  brought  by  the  board  of  which  a  conviction  of  perjury  could  be 

county     commissioners.       Minnehaha  had,   and    is  a   sufficient    verification 

Connty  v,  Thorne,  6  S.  Dak.  449.  under    the    Pen.    Code    Cal.,    §    772. 

BoqiiMt  of  Gitinn  Tazpayen.  —  A  peti-  Woods  v,  Varnum,  85  Cal.  639. 

tion  for  the  removal  of  a  public  officer  Amondmonta  —  Beswearlng.  —  The 

which  states  that  it  is  the  petition  of  jurat  mav  be  amended,  or  an  amended 

the  state  of  Louisiana,  on  the  relation  petition  embracing  the  causes  relied  on 
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c.  Suspension  Pending  Trial.  —  The  power  of  removal 
includes  the  power  of  suspension;  therefore,  after  the  preferment 
of  charges,  and  pending  a  trial  thereon,  if  the  case  is  one  wherein 
a  con  viction  would  involve  a  dismissal  of  the  accused  officer  and 
warrant  his  removal,  it  is  highly  proper  to  suspend  the  accused 
pending  the  investigation.* 

d.  The  Trial  or  Hearing  — (i)  Constitution  of  Trial  Body. 
—  Where  the  tribunal  empowered  to  remove  an  officer  is  desig- 
nated by  statute,  it  must  be  constituted  in  the  mode  prescribed.* 

for  removal  may  be  sworn  to  anew,  operative  only  when  issued  and  served, 

Poe  V,  State,  72  Tex.  625.  and  the  mere  fact  that  the  governor  in 

Omlssioa  of  Seal  to  Certifioate  of  Oath. —  whom  the  power  to  remove  from  office 

Where  by  statute  a  petition  for  the  re-  is  vested  performs  the  manual  act  of 

moval  of  a  public  officer  is  required  to  signing  the  order  out  of  the  state,  will 

be  sworn  to  '*  at  or  before  the  filing  of  not  render  it  void.     State  v.  Peterson, 

the  same,"  a  petition  is  not  defective  50  Minn.  239. 

because  the  county  clerk,  who  was  also  The  Provision  of  the  Alahama  Oonstita- 

clerk  of  the  court,  did  not  attach  his  tion  (art.  7,  §  3)  that  tax  assessors  ma^ 

seal  to  a  certificate  of  administration  of  be  removed  for  cause  by  certain  speci- 

the  oath,  but  even  if  such  a  seal  was  fied  tribunals,  and  under  such  regula- 

necessary,  the  clerk  might  be  allowed  tions  as  may  be   prescribed  by  law, 

to  amend  the  certificate  by  attaching  controls  such  proceedings,  and  the  Act 

his  seal,  or   to  readminister  the  oath,  of  February  28,  1887,  empowering  the 

Poe  V,  State,  72  Tex.  625.  governor  to  suspend  such  officers,  is 

1.  State  V,  Peterson,  50  Minn.  239;  unauthorized  and  void.    Nolen  v.  State, 

Fields  V,  State,  Mart.  &  Y.  (Tenn.)  168;  (Ala.  1898)  24  So.  Rep.  251. 

Poe  V,  State,  72  Tex.  625 ;  Eberstadt  v.  In  Arkaiisas,   before  a  clerk  of  the 

State,  (Tex.   Civ.  Anp.  1898)  49  S.  W.  court  can   be  suspended,  it  must  be 

Rep.  654.     See  also  Woods  v,  Varnum,  shown  affirmatively  that  he  has  been 

83  Cal.  46.  guilty  of  some  misdemeanor  In  office, 

Hature  of  Suspension.  —  Such  a  sus-  or  of  some  misconduct  in  office,  or  that 

pension  is  not  an  arbitrary  or  improper  he   is   incapacitated.     In   the   first   in- 

exercise  of  authority.     State  c.  Police  stance  the  court  cannot  render  judg- 

Com'rs,  16  Mo.  App  48.  ment  of  absolute  removal,  but  can  only 

Bospension  and  Bemoval  Bistingaished.  suspend  the  accused  until  the  trial  of 

—  Where  an  officer  of  court  is  merely  the  charge.     Coit  «'.  State,  28  Ark.  417. 

suspended  it  is  the  duty  of  the  court  In  Minnesota,  during  the  pendency  nf 

of  which  he  is  such  officer  to  **  supply  proceedings  under  Laws  1881,  c.  108, 

his    place     by     appointment    for    the  to  suspend  and  remove  a  county  treas- 

term  **  of  such  court.     The  word  '*  sus-  urer  from  office,  he  may  resign  or  re- 

pended,"   in  Comp.  Stat.   Neb.,  c.   18,  linquish  his  office,  but  he  is  not  eligible 

art.  2,  §  9,  is  not  synonymous  with  the  for   reappointment  to  the  same  office 

word  '*  removed,"  in  section  i  of  the  for  the  remainder  of  the  same  term 

same  article.     State  v.  Meeker,  19  Neb.  until  his  acquittal  or  the  dismissal  of 

444.  the  proceedings.     Hiseligibility  for  the 

EfTeot  of  Postponement  of  Trial.  —  That  office  during  the  remainder  of  the  terra 

the  order  of  suspension  intimates  that  is  also  involved  in  the  removal  pro- 

the  hearing  of  the  charges  will  be  post-  ceedings,  which  may  be  prosecuted  for 

poned  until   a  decision  is  reached  in  a  the  purpose  of  determining  that  eligi- 

matter  pending,  involving  the  nature  bility    after  his  resignation   or  relin- 

and  limitation  of  the  jurisdiction  of  the  quishment  of  office.     State  v.  Dart,  57 

tribunal  over  the  officer,  furnishes  no  Minn.  261. 

ground  for  prohibition  of  the  suspen-  2.  Tompert  v.  Lithgow,  i  Bush(Ky.) 

sion  or  of  the  filling  of  the  office  pending  177. 

the  suspension.     See  State  v.    Police  Mnaieipal  Authorities.  —  The  power  of 

Com'rs,  16  Mo.  App.  48.  removal  conferred    on   a  mayor    and 

YaUdity  of  Order  of  Snspeniion  Made  council  is  a  judicial  power,  which  can- 
Out  of  State.  —  An  order  of  suspension  not  be  exercised  by  the  council  alone, 
from  office  takes  effect  and  becomes  Charles  r.  Hoboken,  27  N.  J.  L.  203. 
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Quonun  of  Board.  —  Usually  where  a  board  is  authorized  to  hear 
charges  there  must  be  a  quorum  of  the  members  of  the  board.* 

(2)  Nature  of  Proceedings,  —  Proceedings  for  the  removal  of 
public  officers  are  various;  and  it  is  sometimes  important  that  the 
nature  of  the  proceedings  should  be  regarded,  that  the  degree  of 
strictness  required  in  conducting  them  may  be  followed.  While 
in  some  jurisdictions  such  proceedings  are  considered  as  civil  in 
their  nature,  or  at  least  no  more  than  quasi  criminal,'  in  others 
the  statutory  provisions  are  considered  to  be  highly  penal,  and 
are  construed  as  if  a  crime  and  its  punishment  were  treated  of.' 

(3)  Procedure  in  General,  —  The  trial  or  hearing  should  be  con- 
ducted in  such  a  manner  as  to  afford  the  accused  officer  a  full 
opportunity  —  when  he  is  so  entitled  —  to  meet  and  refute  the 
charges  against  him.  Consequently  the  proceedings  should  be 
conducted  with  that  end  in  view,  and,  so  far  as  possible,  the  pro- 
cedure should  be  assimilated  to  the  ordinary  procedure  of  courts 

In  Stahlhat  v,  Bauer,  51  Neb.  64,  it  the  trial  board  signed  the  charges,  and 

was  held  that  a  statutory  provision  that  that  the  office  would  devolve  upon  an- 

the  mayor  and  council  ol  a  city  might  other  in  case  of  removal,  furnish  no 

provide  for  removing  municipal  officers  reason  for  interfering  with  their  deter- 

f or  misconduct  did  not  invest  the  coun-  mination.     State  v.  Superior,  90  Wis. 

cil  with  authority  to  remove  the  mayor.  6 id. 

But  in  State  r.  Superior,  90  Wis.  6ia,  a  1.  Hopkins  v,  Scott,  38  Neb.  661 ; 
charter  provision  that  "  every  officer  People  v.  Police  Com'rs,  99  N.  Y.  676. 
elected  or  appointed  to  any  office,  affirtning^i  Hun(N.  Y.)4o. 
except  watchmen,  policemen,  and  fire-  HeoMiitj  of  Oonviotion  1^  M^]orlty.  — 
men,"  might  be  removed,  etc.,  was  held  On  the  trial  of  a  clerk  for  misbehavior, 
to  confer  power  to  remove  the  mayor,  he  must  be  acquitted  unless  a  majoiity 
notwithstanding  a  clause  authorizing  of  the  judges  concur,  as  well  as  to  the 
the  mayor  to  "  suspend  any  officer  cause  for  which  he  is  to  be  removed  as 
against  whom  charges  have  been  pre^  in  the  propriety  of  a  sentence  of  re- 
ferred, until  the  disposition  of  the  moval.  Com.  v.  Rodes,  i  Dana  (Ky.) 
same."  595. 

Pajrtl«ipfttion  of  FroMontlon  in  TriaL  —  8.  In  Tenneisao  a  proceeding  to  re- 

Tbe  fact  that  a  mayor  of  a  city  is  one  move  an  officer  is  not  of  the  criminal  na- 

of  the  body  which  is  charged  with  the  ture  contemplated  by  the  constitution, 

duty  of  investigating  an  offense  alleged  and    therefore  requires  no  indictment 

to  have  been  committed  by  an  officer  or  presentment.    A  removal  from  office 

will  not  preclude  him  from  bringing  for  an  indictable  offense  is  no  bar  to 

charges  against  the  officer,  though  he  conviction    and    punishment    for    the 

cannot  prejudge  the  case  nor   act  as  same  offense,  and  hence  the  proceed- 

prosecutor  at   the  hearing.     Andrews  ing  may  be  according  to  the  course  of 

V,  King,  77  Me.  224.     And  see  Ayers  law    in    civil   proceedings,  and   a   re- 

V.  Newark,  49  N.  J.  L.  170.  moval  from  office  in  such  way  is  ac- 

Belatiyo  of  Person  Intoroited.  —  In  pro-  cording   to  the  "law    of    the   land." 

ceedings  by  a  township  board  to  re-  Fields  v.  State,  Mart.  &  Y.  (Tenn.)  168, 

move  a  school  director,  a  member  of  citing  Sevier  r.  Justices,  Peck  (Tenn.) 

such  board  is  not  disqualified  because  334. 

one   of   his   relatives    is  interested  in  8.  State  v.  Alcorn,  78  Tex.  387. 

a  contract  similar  to  one  which   the  In  CaUfornia  a  proceeding  on  an  ac- 

school  director  has  refused  to  recognize  cusation  against  a  public  officer  under 

aa  valid.     Hamtramck  v.  H9lihan,  46  section  772  of  the  Penal  Code  for  mal- 

Mich.  127.  feasance   or  neglect  of  duty,  and  au. 

Adminiftratiye  Oharaeter  of  Board.  —  thorizing  the  entry  of  a  decree  of  re* 

Where   a   removal  is  in   the  exercise  moval  and  judgment  in  favor  of  the 

of  administrative  and  not  of  judicial  informer,  is  a  criminal  and  not  a  civil 

power,  the  facU  ihat  one  member  of  proceeding.     Kilburn  v.  Law,  in  Cal. 
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appeal  from  its  determination  can  be  maintained,  in  the  absence 
of  statutory  provisions  authorizing  a  review  of  the  judgment  in 
Such  cases.*  Where  the  law  which  creates  the  office  and  desig- 
nates the  power  which  is  to  appoint  and  remove  an  officer  fixes 
no  form  of  proceeding  and  provides  for  no  trial  to  precede  a 
removal,  a  decision  removing  the  officer  will  not  be  reviewed 
where  the  power  of  removal  is  vested  in  the  same  person  or  class 
of  persons  in  its  judicial  as  well  as  in  its  executive  branch.* 

(2)  Who  May  Appeal.  — No  appeal  from  a  judgment  in  pro- 
ceedings to  remove  an  officer  can  be  taken  by  persons  or  cor- 
porate bodies  who  are  not  parties  to  such  proceedings.* 

(3)  Procedure.  —  The  proceedings  to  bring  the  cause  up  for 
review  must  be  regular,  and  the  record  of  the  proceedings  below 
must  be  in  proper  form.* 

(4)  Province  of  Reviewing  Court.  —  In  determining  the  appeal 
or  the  like  on  its  merits,  the  reviewing  court  may  tsdce  into  con- 
sideration such  matters  as  may  assist  it  in  arriving  at  a  conclusion.^ 

him  on  the  bond.     Eberstadt  v.  State,  8.  For   example,    where  authorities 

(Tex.  Civ.  App.  1898)  49  S.  W.  Rep.  may  remove  on  credible  information  of 

654.  neglect  of  duty.     People  v.  Bearfield, 

1.  Matter  of  Curtis,   108  Cal.    661;  35  Barb.  (N.  Y.)  254. 

State  V.  Bethea,  43  Neb.  451.  8.  Charges  by  PriTato  Citisens.  —  The 

In  MiMonri,  where  the  clerk  of  a  common  council  of  a  city  is  not  a  party 
court  charged  with  misdemeanor  in  to  a  proceeding  in  which  it  removes  a 
office  was  suspended  under  the  pro-  city  official  on  charges  preferred  by 
visions  of  the  General  Statutes  of  1865,  private  citizens,  and  cannqt  appeal  from 
c.  24,  §  18,  it  was  held  that  no  appeal  an  order  or  judgment  of  the  court  re- 
would  lie  from  the  determination,  versing  its  determination.  McCarty 
State  V,  Schofield,  41  Mo.  39.  v,  Ashland  County,  61   Wis.  i ;  State 

In  North  Carolina  the  finding  of  the  v,  Milwaukee,  90  Wis.  487. 

governor  that  a  railroad  commissioner  Appeal    by  FroMontor.  —  The   appeal 

should  be  suspended    because  he  be-  should  be  taken  by  the  person  who  pre- 

came  interested  in  a  railroad  contrary  ferred  the  charges.     McCarty  v.  Ash- 

to  law  is  final.     Caldwell  v.  Wilson,  land  County,  61  Wis.  i. 

121  N.  Car.  425.  4.  Soffioieney  of   Trameript.  —  Under 

In  Korth  Dakota  an  order  overruling  statutory  provisions  that  proceedings 

a  demurrer  to  an  accusation  against  a  for  the  removal  of  a  public  officer  on 

sheriff,    filed   under  the    provision    of  the  ground  of  misconduct  shall  be  gov- 

Rev.  Codes  N.  Dak.  (1895),  §  7838,  is  erned  by  the  rules  applicable  to  civil 

not  appealable.     Myrick   v,    McCabe,  actions,  a  transcript  on  appeal  in  such 

5  N.  Dak.  422.  a  proceeding  must  be  certified  by  the 

In  Tennessee  an  appeal  in  the  nature  trial  judge.      Taylor  v,   Tacoma,    15 

of  a  writ  of  error  cannot  be  taken  from  Wash.  92. 

a  judgment  of  the  Circuit  Court  remov-  Statement  in  Beeord  of  Canies  of  Se- 

ing  its  clerk  for  his  failure  to  perform  moval.  —  Where  a  statute  requires  the 

his  duty  as  required  by  the  statute,  cause  of  removal  of  a  clerk  to  be  stated 

since  such  a  proceeding  is  not  a  suit  on  the  records  of  the  court,  the  failure 

and  judgment  within  the  meaning  of  of  the  record  returned  on  proceeding^ 

the  statute  which  gives  the  right  of  ap-  to  review  the  determination  below  to 

peal   in   error.     Ragsdale  f .   State,    2  state  such  causes  will  require  a  man- 

Swan  (Tenn.)  416.  damns  to  restore  the  clerk   to  office. 

In  Waihinffton  the  Supreme    Court  Street  v,  Gallatin  County,  i  111.  50. 

will   not   review  evidence   taken  in  a  6.  Legality  of    Prooeedingi   B^w. — 

special     proceeding    instituted    under  The  question  as  to  the  constitutionality 

Laws  1895,  c.  65,  p.  114,  by  a  munici-  of  the  statute  under  which  a  proceed- 

pal  board  to  remove  a  public  officer,  ing  to  remove  was  had   is  more  ap- 

Taylor  v.  Tacoma,  15  Wash.  92.  propriate  to  be  determined  upon  appeal 
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Where  a  quast']yxd\c\dl  power  of  removal  is  vested  in  officers  or 
boards,  the  courts  will  add  no  conditions  to  its  exercise,  but  will 
merely  inquire  whether  their  action  has  been  confined  to  the 
exercise  of  the  powers  so  conferred.* 

lUriew  of  nUeretionary  Aeti.  —  Where  a  discretion  is  vested  in  an 
officer  or  in  a  board  of  officers  as  to  the  suspension,  dismissal, 
or  removal  of  subordinate  officers,  the  exercise  of  a  discretion  in 
that  behalf  will  not  be  interfered  with  except  on  clear  evidence 
that  it  has  been  abused.* 

(5)  Effect  of  Appeal —  Supersedeas.  —  Where  the  proceedings 
for  the  removal  of  a  public  officer  are  in  effect  civil  in  their  nature 
and  are  governed  by  the  same  general  rules  of  procedure  as  other 
civil  cases,  an  appeal  taken  from  a  judgment  of  removal  and 
perfected  operates  as  a  supersedeas  and  suspends  the  effect  of  the 
judgement  until  the  final  judgment  on  appeal.'     But  where  no 

from  the  judgmeat  of  removal  thaa  is  a  constitutional  incident  or  limita- 

npon  mandamus  to  enforce  the  action  tion  upon  his  right  to  hold  the  office, 

of  the  de  facto  boaid.     Morton  v.  Brod-  in  the  same  manner  as  is  the  limita- 

ericlc,  118  Cal.  474.  tion  of  the  term  to  four  years,  and  to 

Giyil  or  Criminal  Katnre  of  Froeeedisg.  be  thus  deprived  of  the  office  without 

—  Where  a  proceeding  for  the  removal  notice  or  hearing  is  not  in  conflict  with 
of  a  board  of  supervisors  ab  initio  was  that  clause  of  the  constitution  which 
civil  in  form,  instituted  by  and  in  the  provides  that  no  person  shall  be  de- 
name  of  a  private  individual,  and  the  prived  of  his  property  without  due 
defendants  were  served  with  the  form  process  of  law.  State  v.  Ledwiih,  14 
of  summons  required  in  a  civil  action,  Fla.  220. 

and  the  cause  was  conducted  through-  The  governor  has  power,  under  sec- 
out  as  a  civil  trial  would  be,  without  a  tion  15  of  the  executive  article  of  the 
jury,  it  was  held  that  the  judgment  constitution  of  Florida,  when  acting 
would  be  deemed  to  have  been  ren-  within  the  authority  there  conferred, 
dered  in  a  civil,  not  a  criminal,  pro-  to  hear  and  decide  as  to  the  existence 
ceeding.  Morton  v,  Broderick,  118  of  any  alleged  neglect  of  duty  in  office 
Cal.  474.  as  a  ground  for  suspending  an  officer. 
QnaUfioatioa  of  Petitioners  for  Bemoval.  This  authority,  whether  judicial  or  ad- 

—  In  proceedings  for  removal  on  ministrative  m  its  nature,  is  vested  by 
petition  of  citizens  and  taxpayers,  the  the  constitution  in  the  governor  as  a 
fact  that  no  evidence  was  adduced  as  member  of  the  executive  department, 
to  the  citizenship  of  the  petitioning  does  not  appertain  to  the  courts,  and 
taxpayers  is  not  examinable  for  the  cannot  be  exercised  by  them.  State  v. 
first  time  on  appeal,  since  that  mat-  Johnson,  30  Fla.  433. 

ter  should   have  been  decided  below.  In  Louisiana  the  governor  is  vested 

State  V.  Cannon,  (La.  1894)  15  So.  Rep.  with  power  to  remove  an  inspector  of 

626.  weights  and  measures,  and  the  courts 

1.  People  V.  Mays,  17  111.  App.  361.  are  without  authority   to  inquire  into 

And  compare  People  v.  Higgins,  15  111.  the  reasons  for  the  removal.     State  v, 

no;  Wilcox  V.  People,  90  111.  186.  Abbot\,  41  La.  Ann.  1096. 

In  Florida  the  constitution  provides  8.  Walsh  v.  New  York,  etc..  Bridge, 

that  certain  officers  '*  may  be  removed  96  N.  Y.  427. 

from  office  upon  the  recommendation  8.  See  generally  article  Supersedeas 

of  the  governor  and  consent  of  the  sen-  and  Stay  of  Proceedings. 

ate."   This  power  being  without  limita-  In  California   the  appeal,  when  well 

tion,   the   judicial   department  of   the  taken,  operates  as  a  supersedeas,  ipso 

government  cannot  create  limitations  facto,    Covarrubias  v.  Santa  Barbara 

upon  it.     Neither  notice  to  the  officer.  County,  52  Cal.  622;  Morton  v.  Broder- 

nor    the     making    and    proving    any  ick,  118  Cal.  474. 

charge,   is    essential   to    its    exercise.  Illinoii.  —  On  appeal  from  an  order 

That  an  officer  may  be  thus  removed  directing  the  removal    of  a  clerk  of 
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provisions  exist,  either  expressly  or  by  implication,  for  staying 
the  judgment  in  such  a  case,  or  where  there  are  statutory  pro- 
visions which  require  the  suspension  of  the  officer  charged  pend- 
ing an  appeal  and  the  filling  of  the  office  as  in  the  case  of  a 
vacancy,  the  taking  or  perfection  of  an  appeal  will  not  operate  as 
a  supersedeas  nor  give  a  right  to  retain  the  office  pending  the 
appeal;  nqr  is  there  a  right  to  be  restored  to  the  office.* 

/.  CofeTS.  —  The  question  of  costs  is  regulated  entirely  by 
statute,  and  in  the  absence  of  any  provision  therefor  none  can  be 
allowed.  In  accordance  with  this  rule  costs  have  been  refused 
where  the  prosecution  has  been  unsuccessful,  and  also  where  the 
term  of  the  accused  officer  has  expired  pending  the  prosecution.* 

k.  Reinstatement  —  (i)  In  General.—^ Aw  officer  who  has 
been  removed  from  office  illegally  may,  in  a  proper  case,  on 
reversal  of  the  order  or  judgment  of  removal,  be  restored  to  or 
reinstated  in  office  through  the  medium  of  quo  warranto,  man- 
court,  and  the  giving  of  a  bond  as  di-  his  removal  from  office  during  its  pend- 
reeled  by  the  court,  the  appeal  and  the  ency.  The  suspension,  however,  con- 
giving  of  security  operate  as  a  super-  tinues  to  the  termination  of  the  litiga- 
sedeas.     Ex  p.  Thatcher,  7  111.  167.  tion;  consequently  there  is  no  error  in 

1.  California  Statato.  —  Penal  Code  refusing  after  judgment  to  make  an 
Cal.,  §  770,  suspending  the  defendant  order  restoring  the  defendant  to  office 
from  his  office  until  the  judgment  or  pending  an  appeal  and  the  execution 
removal  from  office  is  reversed,  and  of  a  supersedeas  bond.  Poe  v.  State, 
providing  that  pending  an  appeal  the    72  Tex.  625. 

office  must  be  filled  as  in  case  of  a  va-  8.  Coitsai  Lueideiit.  —  In  a  proceeding 
cancy,  applies  to  proceedings  instituted  for  the  removal  of  an  officer  from  office 
under  section  772  of  the  code,  respect-  the  judgment  extends  only  to  removal, 
ing  the  removal  of  officers  by  summary  costs  following  as  an  incident.  No  fine 
proceedings,  and  in  such  a  proceeding  or  other  punishment  can  be  inflicted, 
the  appeal  will  not  operate  as  a  super-  and  the  costs  can  be  collected  only  by 
sedeas.  Woods  v.  Varnum,  83  Cal.  46.  execution,  not  by  imprisonment.  State 
See  also  Ward  r.  Marshall,  96  Cal.  155.     v.  Jackson,  46  Ark.  137. 

In  Kebraska,  where  a  county  officer  County  Charge  —  Spodal  ConnseL  —  In 
has  been  removed  from  office  by  the  New  York  the  costs  and  expenses  of 
county  board  for  official  misconduct,  proceedings  for  the  removal  of  county 
and  proceedings  in  error  have  been  officers  are  a  county  charge  and  include 
taken  in  the  District  Court  for  the  pur-  counsel  fees.  The  attorney-general 
poseof  having  the  judgment  of  removal  has  power  to  employ  special  counsel, 
reviewed,  the  filing  of  a  supersedeas  and  his  fees  are  a  county  charge.  Peo- 
bond  does  not  supersede  the  judgment  pie  v.  Queens  County,  39  Hun  (N.  Y.) 
of  removal  so  as  to  entitle  the  incam-    442. 

bent  to  retain  the  office  pending  the  Uniuooeiifiil  Proseontion.  —  Where 
proceedings  in  error.  The  law  makes  charges  made  are  not  sustained,  no 
no  provision  for  staying  such  a  judg-  costs  can  be  allowed.  Triplett  v. 
ment  by  the  execution  of  such  bond.  Munter,  50  Cal.  644. 
State  V.  Meeker,  19  Neb.  444,  folhiuing  Where  on  a  proceeding  in  the  nature 
State  V.  Judges,  19  Neb.  149.  of  impeachment  an  information  is  filed 

Bastoration  Where  Saspeniiion  Is  Be-  on  the  relation  of  a  citizen  in  the  name 
quired. — Where  the  right  to  suspend  of  the  state,  and  the  charges  are 
exists  during  the  pendency  of  the  liti-  dismissed,  costs  cannot  be  awarded 
gation,  and  existed  prior  to  and  did  against  the  state.  People  v.  Kirk  pat- 
not  depend  on  the  judgment,  an  appeal     rick,  57  Cal.  353. 

with  a  supersedeas  bond  has  only  the  Expiration  of  Term  Pending  Proieea- 
effect  of  suspending  the  execution  of  tion.  —  Where  the  term  of  the  accused 
the  judgment;  hence  an  appeal  from  a  officer  expiies  pending  the  prosecution, 
judgment  removing  an  officer  prevents     no  judgment  can   be  pronounced,  but 
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damus,  or  some  other  appropriate  remedy,  or,  it  has  been  held, 
by  force  of  the  judgment  of  reversal  itself.*  A  reinstatement 
made  to  correct  an  illegal  removal  will  not  preclude  the  right 
to  remove  the  officer  for  the  original  cause  assigned.* 

(2)  Compensation  and  Datnages.  —  Unless  it  is  otherwise  pro- 
vided, an  officer  who  has  been  illegally  deprived  of  his  office  and 
thereafter  reinstated  in  office  may  recover  the  salary  or  compen- 
sation which  he  would  have  received  between  the  time  of  such 
deprivation  and  the  time  of  his  restoration  to  office  but  for  such 
removal,  by  appropriatel}'  alleging  and  proving  the  necessary 
facts  relative  thereto.*    Or  he  may  maintain  an  action  to  recover 

the  case  must  be  dismissed,  and  no  Following  Slogal  BemoTal.  —  An  officer 

costs  can  be  taxed.    Stubbs  v.  State,  53  who  has  been  illegally  removed  cannot 

Miss.  437.  be  reinstated   where,  since  the  illegal 

1.  jfandammi.  —  A  clerk  who  has  been  removal,  and   before  the  institution  of 

removed  may  be  restored  to  his  posi*  the  proceedings  for  reinstatement,  he 

tion  by  mandamus,  where  the  cause  of  has  been  regularly  removed.     Michel- 

his  removal  is  not  stated  on  the  records  son  v.  Police  Com'rs,  11 1  Mich.  587. 

of  the  court.    Street  v.  Gallatin  County,  8.  Kew  Order  of  Bemoval  Aftor  Bdn- 

I  111.  50.  itatement.  —  If    an    order  of    removal 

If  the  clerk  of  the  Circuit  Court  is  made  on  an  early  day  of  the  term  is 

improperly  removed  from  his  office  by  superseded  by  an  order  of  reinstatement 

the  judgment  of  that  court  for  an  al-  made  at  the  same  term,  such  order  of 

leged  failure  to  produce  his  revenue  restitution,  whether  erroneous  or  not, 

receipts,  his  remedy  is  either  by  man-  cannot  be   annulled    at  a  subsequent 

damns  to  be  restored  to  his  office,  or  by  term,  though  a  new  order  of  removal 

writ  of  error,  to  have  the  proceeding  may  be  made  for  the  original  default, 

revised    and    reversed.     Ragsdale    v.  Hardin    County    Ct.  v,  Hardin,   Peck 

State,  a  Swan  (Tenn.)  416.     See  also  (Tenn.)  291. 

Felts  V.  Memphis,  2  Head.  (Tenn.)  650.  8.  Bight  to  Oomponsatlon  Between  Be- 
As  to  duo  Warranto  as  a  remedy  to  moval  and  Beinttatement.  —  Under  a 
recover  an  office  by  an  officer  who  has  statute  allowing  an  appeal  "  in  the 
been  illegally  removed,  see  generally  same  manner  as  from  a  judgment  in  a 
article  Quo  Warranto,  post.  See  also  civil  action,"  and  providing  that  until 
Ellison  V,  Raleigh,  89  N.  Car.  125.  reversal  of  the  judgment  the  defendant 
BeeeMsry  Averments  —  Yeteran  of  Civil  shall  be  suspended  from  his  office,  and 
War.  —  Under  Laws  N.  Y.  1887,  c.  464,  also  that "  pending  the  appeal  the  office 
preferring  for  appointment  honorably  must  be  filled  as  in  case  of  a  vacancy,*' 
discharged  Union  soldiers,  a  man-  on  reversal  of  a  judgment  removing  a 
damns  will  not  issue  to  a  sheriff  to  justice  of  the  peace  from  office  he  is 
compel  the  reinstatement  of  a  clerk  entitled  to  his  salary  during  the  period 
whose  term  expired  with  that  of  the  of  removal,  though  the  office  was  filled 
preceding  sheriff,  where  the  application  and  the  incumbent  was  compensated, 
does  not  show  that  the  position  was  Ward  7/.  Marshall,  96  Cal.  155. 
applied  for  by  the  applicant  for  the  Keoeesity  of  Beinstatement  in  Faot.  — 
mandamus  before  it  was  filled,  or  that  In  Wood  v.  New  York,  55  N.  Y.  Super, 
the  incumbent  himself  was  not  an  hon-  Ct.  230,  the  plaintiff,  having  been  found 
orably  discharged  Union  soldier.  Sar-  guilty  of  a  charge  preferred,  was  sen- 
gent  V.  Gorman,  (Supreme  Ct.)  14  N.  tenced  to  be  retired  on  an  annuity, 
Y.  Supp.  481,  affirmed  131  N.  Y.  191.  which  sentence  was  carried  into  effect, 
Bevenal  of  Bemoval — Keoeesity  of  and  it  was  held  that  the  retirement  was 
Order  for  Beinstatement.  —  1*he  reversal  in  effect  a  removal  from  office,  and 
of  a  judgment  removing  an  officer  from  that  to  entitle  the  plaintiff  to  his  salary 
an  office  removes  the  only  impediment  it  was  necessary  that  he  should  have 
to  his  office,  and  no  order  of  court  is  been  reinstated  in  fact,  by  legal  pro- 
necessary  to  restore  him.  Phares  v.  ceedings  or  otherwise. 
State,  3  W.  Va.  567.  Compensation  Beotrioted  to  Aotive  8erv- 
Begidar  Bemoval  After  Beinstatement  ioe.  —  Where  by  the  provision  of  a  city 
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damages  sustained  by  reason  of  his  wrongful  removal^  alleging 
the  improper  or  illegal  action  of  the  defendant  and  the  resultant 
loss  and  damage.*  The  defendant  may  show  in  defense  the 
propriety  of  the  removal  or  such  other  facts  as  will  tend  to  defeat 
or  diminish  the  recovery.* 

8.  Deolaring  Vacancy  and  Forfeiture  —  a.  In  General.  —  There 
are  various  grounds  which  will  authorize  the  officer  or  body 
empowered  to  act  to  declare  a  vacancy  in  or  a  forfeiture  of  an 
office,  among  which  are  the  failure  to  qualify,  nonuser  of  office, 
incompetency,  mental  disability,  the  acceptance  of  another  and 
different  office  by  one  already  in  office,  etc.  When  these  grounds 
are  relied  on  their  existence  must  be  shown  by  proper  allegations, 
which  must  be  supported  by  competent  proof.* 

b.  Jurisdiction.  — Certain  officers  and  tribunals  are  usually 
vested  with  power  and  authority  to  declare  vacancies  and  forfeiture 
in  office,  and  when  it  is  apparent  that  their  jurisdiction  is  exclu- 
sive, no  other  court  can  act.* 

charter  officers  are  entitled  to  be  paid  tained  if  the  cause  of  removal  prove 
only  '*  for  the  time  engaged  in  active  insufficient  or  untrue,  a  judgment  re- 
service/'  an  officer  who  has  been  im  moving  the  officer  is  a  bar  to  action  on 
properly  removed,  but  is  thereafter  the  bond  for  compensation  during  his 
reinstated,  cannot  recover  compensa-  suspension.  Eberstadt  v.  State,  (Tex. 
tionforthe  period  between  his  removal  Civ.  App.  1898)  49  S.  W.  Rep.  654. 
and  his  reinstatement.  Wilkinson  v.  Borvival  of  Came  of  Aetion.  —  An  ac- 
SaginaMT,  iii  Mich.  585.  tion  for  wrongful  dismissal  without  a 

1.  In  an  AoUon  on  a  Statutory  Bond  hearing  is  an  action  ^'jrr^n/ror/M,  which 

given   on   proceedings  to    remove   an  survives  to  the  personal  representative 

officer,  and  conditioned  for  damages,  of  the  plaintifif.     Mines  v.  District  of 

if  the  grounds  of  removal  should  prove  Columbia,  MacArthur  &  M.  (D.  C.)  141. 

false,  the  failure  to  allege  the  falsity  2.  Action    for    Wrongftil    Bomoval  — 

of  the  causes  for  removal  set  forth  in  Bight  to  Show  Authority  to  Bdmove.  —  In 

the  petition  therefor  is  fatal  where  pro-  an   action  for  damages  for   wrongful 

ceedings    for    the   removal   were    dis-  removal  from  office  by  municipal  au- 

missed  without  a  trial  after  the  expira-  thorities  the  refusal  to  permit  the  de- 

tion  of  the  tenure  of  office.     Hooten  z/.  fendants  to  give  evidence  in  chief  as  to 

Orr,  (Tex.  Civ.   App.  1898)  47  S.  W.  charter  provisions  conferring  the  au- 

Rep.   814.     And   see    Hagans   v,    Nlc-  thority  to  remove  for  cause  is  reversible 

Clain.  (Tex.  Civ.  App.   1896)  36  S.  W.  error.     Manker  v,  Faulhaber,  94  Mo. 

Rep.  818.  430. 

Amendment  —  Authority  to  Bemove.  —  Other  Employment — Burden  of  Proof. — 

In  an  action  for  damages  lor  wrongful  The  burden  of  proof  is  on  the  defend- 

ouster  from    office,   the   plaintiff   may  ant  to  show  that  the  plaintiff  has  been 

strike  out  an  allegation  in  his  petition  actually  engaged    in   other  profitable 

as  to  the  defendant's  power  to  remove  employment,   or   that  he   might  have 

him  for  cause,  where  the  statement  of  been  so  engaged,  during  the  time  when 

facts  upon  which  the  action  is  predi-  he  was  out  of  office.     Jacksonville  v. 

cated    remains     unchanged    by    such  Allen,  25  111.  App.  54. 

amendment.     Manker    v,    Faulhaber,  8.  Falconer  v.  Shores,   37  Ark.  386; 

94  Mo.  430.  Bowen  v.  Long,  19  Ky.  L.   Rep.  1881, 

Bomoval  as  Bar  to   Action.  —  Under  (Ky.  1898)  44  S.  W.  Rep.  647;  Carland 

statutory   provisions    authorizing    the  v.  Custer  County,  5  Mont.  579;  Hoke 

temporary  suspension  of  the  officer  pro-  v.  Henderson.  4  Dev.  L.  (N.  Car.)  30: 

ceeded  against,  the  appointment  of  an-  Flatan  v.  State,  56  Tex.  93.     And  see 

other   to   discharge   the  duties  of  the  generally  the  title  Public  Officers^  Am. 

office,  and  the  requirement  of  a  bond  and  Eng.  Encyc.  of  Law. 

from  the  latter  conditioned  to  pay  to  4.  Ezoluiiye  Jnriidietion.  —  A  const!- 

the  person  suspended  all  damages  sus-  tutional  provision  empowering  a  deslg- 
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c.  Notice  and  Hearing.  —  Under  some  circumstances  no 

notice  or  preliminary  proceeding,  hearing,  or  the  like  is  necessary, 
as  where  the  cause  for  the  removal  is  one  which  of  itself  will 

operate  as  a  forfeiture  or  will  incapacitate  the  officer  from  a 
proper  performance  of  his  duties.  * 

nated  coart  to  remove  officers  and  to  that   witnesses  be  called  and  a  jury 

declare  their  offices  vacant   will   pre-  impaneled,   but  the  County  Commis- 

dade  another  court  from  determining  sioners'   Court  may  act  in  the  matter 

whether  or  not  a  county  officer  has  upon  facts  which,  in  the  very  nature  of 

vacated  his  office  by  changing  his  resi-  the  case,  were  known  to  that  court  ju- 

dence.     Ehlinger  v,   Rankin,   9    Tex.  dicially;  and  the  fact  that  such  court 

Civ.  App.  424.  may  have  so  acted  will  not  prevent  its 

1.  Limaoy. ' — Where  the  incumbent  action  from  being  judicial  in  its  char- 
has  been  judicially  declared  a  lunatic,  acter.  That  tribunal  knows  judicially 
his  office  may  be  declared  vacant  with-  whether  or  not  the  relator  had  refused 
out  notice  to  any  one.  Bo  wen  v.  Long,  to  give  proper  and  sufficient  bonds, 
(Ky.  1898)  44  S.  W.  Rep.  647,  19  Ky.  L.  where  under  the  law  it  is  the  tribunal 
Rep.  1881.  required  to  pass  upon  the  sufficiency 

Li  Arkuuaa,  where  the  governor  is  of    the    bonds.       Flatan   v.   State,    56 

required,  upon  notice  that  an  elective  Tex.  93. 

official  has  failed  to  qualify,  to  declare  A  Eule  upon  the  Inoumbent  to  Show 

the  office  vacant  and  fill  it  by  appoint-  Cause  why  he  refuses  to  surrender  his 

ment,  no  judicial  ascertainment  of  the  office,  and  for  service  of  this  rule  upon 

vacancy    is    necessary.      Falconer    v,  him,  issued   in    pursuance   of  a  state 

Shores,  37  Ark.  386.  statute,  is  process,  and,  when  served, 

California  Statute  —  Absence  from  is  sufficient  to  bring  him  into  court  and 
Siate.  —  Where  by  statute  an  office  be-  place  him  within  its  jurisdiction.  And 
comes  vacant  i^^Ji'/ar/^y  upon  the  incum-  where,  in  addition,  an  appeal  is  al- 
bent'sceasingtobear.  inhabitant  of  the  lowed  to  the  Supreme  Court  of  rhe 
political  division  of  the  state  in  which  state,  although  it  must  be  taken  within 
he  was  elected,  on  the  happening  of  one  day  after  judgment,  and  made  re- 
such  event  a  new  officer  may  be  ap-  turnable  to  the  Supreme  Court  within 
pointed  without  any  adjudication  as  to  two  days,  with  preference  over  all 
the  fact  of  vacancy.  People  v.  Brite,  other  business  in  that  court,  there  is 
55  Cal.  79.  See  also  People  v.  Shorb,  no  ground  for  an  objection  that  the 
100  Cal.  537.  proceedings  did  not  constitute  due  pro- 

In  Tniliawa  an  office  becomes  vacant  cess  of  law.     Kennard  v.  Louisiana,  93 

without  a  judicial  determination  when  U.  S.  480. 

a  defaulting  officer  absconds,  leaving  In  State  v.  Crouch,  (S.  Car.  1898)  30 
no  one  to  manage  the  affairs  of  the  S.  E.  Rep.  1006,  a  rule  was  issued  re- 
office,  and  the  circumstances  show  a  quiring  the  clerk  of  the  Common  Pleas 
settled  purpose  to  abandon  it.  Os-  and  General  Sessions  to  show  cause 
borne  v.  State,  128  Ind.  129  [citing  Gos-  why  his  office  as  clerk  should  not  be 
man  v.  State,  106  Ind.  203;  Prather  V.  vacated. 

Hart,  17  Neb.  598].     In  the  principal  Adijtidioation     ITeoeiiary.  —  However, 

case  it  was  held  that  the  sureties  of  the  there  are  holdings  to  the  effect  that  the 

defaulter  could  not  challenge  the  right  power  to  fill  vacancies  will  not  of  itself 

of  his  successor  in  an  action  by  the  confer  the  right  to  determine  the  ac- 

latter  to  recover  the  misappropriated  tual  existence  of  a  vacancy,  but  that  a 

funds.  right  exists  to  have  the  questions  in- 

In  Wnonri  the  office  of  mayor  is  for-  volved    duly    adjudicated.      State    v. 

felted  by  a  judgment  of  conviction,  in  Cooper,   53   Miss.  ,616;    State  v.  Har- 

a  prosecution   under  Rev.  Stat.  (1889),  rison,    113   Ind.   434.     And  see  Knox 

§  3732,  for  wilful  and  malicious  oppres-  County  v.  Johnson,  124  Ind.  145. 

sion  in  office.     State  v,  Ragsdale.   59  Quo    Warranto,  —  Where    a    county 

Mo.  App.  590.  treasurer  has,  by  acts  and  omissions, 

Vo  Formal  Trial ITeoeiiary.  —  Whether  forfeited  his  right  further  to  hold  the 

an  office  becomes  vacant  for  the  refusal  office  of  county  treasurer,  within  the 

or  for  the  neglect  to  qualify,  it  is  not  meaning  of  the  act  relating  to  counties 

necessary  that  a  formal  trial  be  had,  and  county  officers,  the  office  does  not 
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d.  The  Order  or  Judgment.  — When  an  adjudication  is  a 
matter  of  right,  the  questions  involved  must  be  determined  by 
a  court  of  competent  jurisdiction,  which  must  act  within  the 
authority  conferred,  and  the  record  of  the  proceedings  should 
show  these  facts  and  also  that  sufficient  proof  was  presented.* 

e.  Appeal  and  Review.  —  Where  it  is  apparent  that  the 
determination  of  the  board  or  officer  vested  with  the  power  to 
appoint  and  remove  an  officer  was  based  upon  the  presentation 
of  facts  which  by  statute  would  justify  the  action  taken,  no  review 
of  the  determination  can  be  had.'  But  it  has  been  held  that  the 
mere  right  to  declare  a  vacancy  and  take  measures  to  fill  the  office 
is  for  public  convenience  and  will  not  preclude  a.review  of  the 
action  taken  in  that  regard.' 

17.  CxnmrAL  PEOCEEDnres  —  1.  JnriBdiotion.  —  A  criminal 
prosecution  of  an  officer  must,  of  course,  be  conducted  before  a 
tribunal  having  competent  jurisdiction;  otherwise,  if  the  ques- 
tion of  jurisdiction  is  raised,  a  conviction  will  not  be  allowed  to 
stand.'* 

thereby  become  vacant,  but  becomes  which   is  to  appoint  and  remove  an 

vacant  only  by  the  judgment  of  a  court  officer,   fixes  no   form   of   proceeding, 

of  competent  jurisdiction,  in  an  action  and  provides  for  no  trial,  but  only  that 

in  the  nature  of  quo  warranto,  insti-  the    authorities     may     remove     upon 

tuted  for  the  purpose  of  effecting  the  being  ''  credibly  informed  "  of  neglect, 

removal  of  such  county  treasurer  from  no  court  can  review  a  decision  remov- 

office.     Graham   v,  Cowgill,    13    Kan.  ing  the  officer.     People  v.  Bearfield,  35 

114.  Barb.  (N.  Y.)  254. 

In  Texas  the  question  of  the  loss  of  Eo  Eeview  —  Dedsioii  Eot  JndielaL  — 

an  office  for  nonuser  or  misuser  is  for  Where,  upon  a  report  by  the  grand  jury 

the  judiciary.     Where    it    is  claimed  that  the  bonds  of  a  county  trustee  were 

that  the  office  has  been  forfeited,  there  insufficient*  a  circuit  judge  ordered  him 

is  a  right  of  trial  by  jury.     Honey  v.  to  enter  into  sufficient  bond  within  a 

Graham,  39  Tex.  i:     And  see  Collins  certain   time,  and   declared   his  office 

V,  Tracy,  36  Tex.  546.  vacant  because  he  failed  to  do  so,  the 

Spedilo  Faett  Most  B«  Stated.  —  What  decision  of  the  circuit  judge  was  not 

amounts  to  an  abandonment  of  office  is  judicial,  and  could  not  be  reviewed  by 

a  question  of  law,  and  the  specific  facts  writs  of  error  and  supersedeas  to  the 

should   be  stated,  that  the  court  may  Supreme  Court.     Matter  of  Knight,  3 

determine  whether  or  not  they  consti-  Lea  (Ten n.)  401. 

tute  an  abandonment.     State  v,  Seay,  8.  In  XiMonri  the  action  of  the  gov- 

64  Mo.  89.  ernor  in  declaring  a  vacancy  may  be 

1.  Speoial  Jvriidiotion.  —  A  board   of  reviewed   by   the  judiciary.     State  v, 

county  commissioners,  in  considering  Seay,  64  Mo.  89. 

the  case  of  a  defaulting  sheriff  with  a  4.  See  generally  article  Jurisdiction, 

view  to  declaring  his  office  vacant  in  vol.  12,  p.  114. 

case  the  default  is  proved,  acts  in  a  Constmction  of  Statnte  —  niinois. — 
^M<7xi-judicial  capacity.  It  is  a  board  Laws  111.  1885,  p.  151,  §  13,  provides 
of  special  and  inferior  jurisdiction,  and  that  judges  of  election,  after  being  corn- 
there  is  no  presumption  arising  in  its  missioned,  shall  become  officers  of  the 
favor  as  to  the  regularity  of  its  pro-  County  Co'urt,  and  *'  liable*  in  a  pro- 
ceedings. Its  jurisdiction,  therefore,  ceedint?  for  contempt,  for  any  mis- 
must  be  made  to  appear  upon  the  rec-  behavior  in  their  office."  Laws  1889, 
ord  of  its  proceedings,  and  evidence  p.  14.1,  provides  that  where  primary 
thereof  cannot  be  sought  aliunde,  elections  are  called  in  cities,  towns,  or 
Armijo  v.  Bernalillo  County,  3  N.  villages  where  there  is  a  board  of  elec- 
Mex.  297.  tion  commissioners,  committees  requir- 

8.  SemoYal  upon  Credible  Information.  in|^-  a  primary  election  to  be  held  shall 

—  Where  the  law  designates  the  power  select  judges  for  such  primary  election 
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2.  Election  of  Form  of  Procedure.  —  Where  more  than  one  mode 
of  procedure  is  prescribed,  it  is  immaterial  which  is  adopted,  pro- 
viding, of  course,  that  the  offense  charged  falls  clearly  within  the 
definition  of  the  offense  for  which  the  remedy  adopted  is  given.* 

8.  Indiotmeiit  or  Information — a.  In    General.  —  There  are 

from  the  list  of  regular  election  judges,  1.  lUinoii.  —  The    treasurer    of   the 

etc.     It  was  held  that  the  County  Court  University  of  Illinois  is  a  public  officer 

had  no  jurisdiction  to  punish  a  viola-  charged  with  a  public  trust  to  the  end 

tlon  of  duty  by  the  judge  of  a  primary  that  for  a  fraudulent  conversion  by  him 

election.    Graham  v.  People,   135  111.  of  funds  of  the  university  the  indict- 

442.  ment  may  be  framed  under  section  80 

Traiidiilent  Isiiie  of  Warrants  fbr  Pab-  of  the  Criminal  Code  (Crim.  Code  1896, 

lio  Land.  —  In  State  v,  Glasgow,  Conf.  par.    175).     Spalding    v.    People,    17a 

Rep.  (N.  Car.)  38,  it  was  held  that  the  111.  40. 

secretary  of  state,  whose  duty  it  was.  The    Illinois    statute    (School   Law, 

under  an  act  of  the  legislature,  to  issue  §  65)  which   provides  that  an  officer 

land  warrants   under   certain   circum-  who  resigns  or  is  removed  shall  pay 

stances,  might  be  indicted  within  the  over  to  his  successor  all  public  moneys 

state    for    fraudulently   issuing    such  in  his  hands,  under  a  penalty,  does  not 

warrants,  though  the  title  to  the  land  preclude  a  prosecution  under  the  Crim- 

for   which   the   warrants   were   issued  inal   Code,   g  215   (Crim.   Code    1896, 

was  in  the   United  States,  and  not  in  par.  363),  for  the  neglect  or  refusal  to 

the  state.  pay  over  to  his  successor  all  moneys 

Statemsnt  of  Jnrisdlotional  Facts.  —  An  received  by  him  as  such  officer  and  un- 

Indictment  charging  that  the  accused  accounted  for.    Johnson  v.  People,  123 

received  moneys  as  clerk   of  a  court  111.  624. 

and  failed  to  turn  them  over  to  his  sue-  Washington.  —  Where  a  public  officer 

cessor  within  the  time  fixed  by  law,  charged   with   the  custody  of    public 

and  in   the  caption   using  the  words,  funds  misappropriates  and  embezzles 

•'  County  of  L.,**  "  L.  Court  House,**  the  same,  he  may  be  prosecuted  either 

"  in  the  county  and  state  aforesaid,"  under  Pen.  Code,  §  55  (Ball.  Annot. 

and   in  the  charging  part   using  the  Codes  &   Stat.   Wash.,  1897,   §   7ii9)« 

words,  '*  then  and  there,*'  "  cleric  as  which  provides   that  "  if  any   agent, 

aforesaid,**  "  failed  to  pay  over  to  his  clerk,   officer,    servant,   or    person    to 

successor  in  office  as  clerk    *    *    *    of  whom  any  money  or  other  property 

L.   county,**   is  sufficient  to  show  the  shall    be    intrusted,   with  or  without 

commission  of  the  offense  within  the  hire,  shall  fraudulently  convert  to  his 

county,  which  confers  jurisdiction  on  own  use,  or  shall  take  and  secrete  the 

the  trial  court.     State  v.  Assmann,  46  same  with  intent  fraudulently  to  con- 

S.  Car.  554.  vert  the  same  to  his  own  use,  or  shall 

Jvriidiction  of   Appeal.  —  Under    the  fail  to  account  to  the  person  so  intrust- 

Constitution  of  California  and  the  Code  ing  it  to  him,  he  shall  be  deemed  guilty 

of  Civil  Procedure,  §  52,  the  Supreme  of  larceny,**  or  under  Pen.  Code,  g  57 

Court  has  jurisdiction   of   an    appeal  (Ball.   Annot.   Codes  &   Stat.   Wash., 

from  a  determination  of  the  Superior  1897,  §  7123),  which  provides  that "  if 

Court  of  the  city  and  county  of  San  any  state,  county,  township,  city,  town, 

Francisco,  sustaining  a  demurrer  to  an  village,  or  other  officer  elected  or  ap- 

indictment  against  public   officers  for  pointed  under  the  constitution  or  laws 

misconduct.      People   v,    Kalloch,    60  of   this  state    *    *    *    shall,    in   any 

Cal.  113.  manner  not  authorized  bylaw,  use  any 

Proseention  by  State.  —  In  respect  to  portion  of  the  money  intrusted  to  him 

wrongs  and  injuries  affecting  the  pub-  for  safe  keeping,  in  order  to  make  a 

lie    at    large,   whether    actually   com-  profit  out  of  the  same,  or  shall  use  the 

mitted  or  apprehended,   the    remedy,  same  for  any  purpose  not  authorized 

whether  civil  or  criminal,  is  by  a  prose-  by  law,  he  shall  be  deemed  guilty  of  a 

cution   instituted   by   the  state  in   its  felony.'*   State :;.  Isensee,  12  Wash.  254. 

political    character    by   the    attorney-  An  indictment  in  such  a  case  is  not 

general  or  some  officer  authorized  to  defective    because    it  designates    the 

act  in  his  behalf.     Doolittle  v,  Broome  offense  as  larceny.     State  v.  Isensee, 

County,  x8  N.  Y.  155.  12  Wash.  254. 
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various  matters  respecting  the  requisites  of  indictments  or 
informations  as  to  which  no  more  than  general  statements  need 
be  made.  Thus,  the  indictment  should  be  in  the  form,  and  should 
be  framed,  as  required  by  statute,  and  should  set  out  the  partic- 
ular act  or  violation  of  duty  for  which  the  conviction  is  sought.* 

The  General  Eules  Ooveming  ProiecutionB  for  PabUc  Offensee  are  applica- 
ble. All  the  elements  constituting  the  alleged  offense  should  be 
set  out  with  such  preciseness  as  is  practicable,  and  particular  and 
necessary  facts  should  be  stated.  Definiteness  and  certainty  are 
desirable  in  all  cases.  However,  extreme  particularity  is  not 
required,  but  substantial  certainty  in  charging  the  offense  will 
ordinarily  suffice ;  and  it  may  be  stated  generally  that  if  enough 
is  stated  to  acquaint  the  defendant  with  the  offense  with  which 
he  is  charged  and  to  enable  him  to  prepare  for  trial,  the  indict- 
ment will  ordinarily  be  deemed  sufficient.* 

1.  See  generally  article  Indictments,  after  each  annual  settlement  with  the 
Informations,  and  Complaints,  vol.  county  collector  make  and  publish  a 
lo,  p.  344.  report,  etc.,  and  which  subjects  him  to 

Framing  Indictmenta.  —  In  South  Car-  indictment  and  removal  from  office  for 

olina^    where   neglect  of  official    duty  a  failure  to  comply  with  its  provisions, 

'*  required  of  him  by  law  *'  is  charged  and  which  charges  the  offense  in  the 

against  any  of  the  officials  specified  in  language  of  the  statute,  but  does  not 

Gen.  Stat.  S.  Car.,  c.  131,  §  29  (Crim.  aver  positively  that  the  collector  had 

Stat.  S.  Car.,   1893,  §  308),  the  indict-  made  bis  settlement,  is  sufficient,  as  it 

ment  must  be  framed  under  that  sec-  advises  the  defendant  with  Reasonable 

tion,    and   not  under  section  27  (now  certainty  of  the  nature  of  the  accusa- 

section     305)    of     the    same    chapter,  tion  against  him.     Moose  v.  State,  49 

State  V,  Hall,  5  S.  Car.  120.  Ark.  499. 

Information  in  Name  of  People.  —  In  Misbehavior.  —  In  Rex  v.  Wintering- 

a  proceeding  before  a  justice  of   the  ham,  i  Stra.  2,  a  charge  in  an  indict- 

peace,  before  whom  no  written  plead-  ment  against  a  constable  that  he  had 

ings  are  required,  it  is  immaterial  that  badly  and  negligently  behaved  himself 

the  information  or  affidavit  upon  which  in  the  execution  of  his  office  was  held 

the  summons  in  the  proceeding  to  re-  too  general,   and   the  indictment  was 

cover  a  fine  for  malfeasance  in  office  quashed. 

issued  did  not  run  in  the  name  of  the  False  Statements  —  Besulting  Damage, 
people,  if  the  process  upon  which  the  —  Where  an  indictment  charged  in 
defendant  was  brought  into  court  did  effect  that  the  defendant,  a  constable, 
so  run  as  required  by  law.  Newton  v,  falsely  affirmed  that  a  note  for  the  pay- 
State,  72  111.  507.  ment  of  money   was    a    forthcoming 

Statatory  Change  Between  0£fonse  and  bond,  and  that  by  means  of  such  false- 
Indictment. —  If  a  statute  creating  an  hood  the  defendant  deceitfully  pre- 
offense  is  amended  in  any  important  vailed  on  the  prosecutor  to  execute  a 
particular,  a  bill  of  indictment  for  an  promissory  note  for  the  payment  of  a 
offense  committed  before  the  act  was  sum  of  money,  it  was  held  that  the 
amended,  but  which  was  found  after  charge  was  too  vague  and  uncertain  in 
the  passage  of  the  amending  act,  should  not  stating  how  the  result  was  pro- 
charge  the  offense  under  the  old  act,  duced  by  the  falsehood  practiced, 
and  should  contain  an  averment  that  State  v.  Fitzgerald,  i  Dev.  &  B.  L.  (N. 
the  offense  was  committed  before  the  Car.)  408. 

amendment  was  passed.    State  v,  Mas-  Nonexeontion  of  Warrant  —  Validity  of 

sey,  97  N.  Car.  465.  Warrant.  —  An    indictment    against    a 

2.  Beasonable  Certainty.  —  An  indict-  constable  for  nonexecution  of  a  state 
ment  against  the  clerk  of  the  County  warrant  is  sufficient  if  it  sets  out  a  war- 
Court  for  failure  to  publish  a  financial  rant  legal  upon  its  face,  and  need  not 
report  under  an  act  which  provides  contain  an  averment  that  the  justice 
that  such  clerk  shall  within  thirty  days  who    issued    the    warrant     had  legal 
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PoUowing  Language  of  Btatute.  —  Where  it  is  sufficient  to  charge  the 
ofiFense  in  the  language  of  the  statute  denouncing  it,  it  is  advisable 
to  do  so,  but  generally  speaking  it  is  unnecessary  to  follow  the 
statutory  language  precisely.  Words  having  substantially  the 
same  meaning  may  be  used,  and  will  be  sufficient.^ 

b.  Joinder  of  Offenses.  —  The  joinder  of  several  offenses  in 
the  same  indictment,  while  not  to  be  commended,  will  not  vitiate 
the  indictment;  but  if  it  is  evident  from  the  nature  of  the  charges 
that  the  defendant  will  be  embarrassed  in  his  defense,  the  better 
view  seems  to  be  that  the  prosecution  may  be  compelled  to  elect 
upon  which  charge  it  will  proceed.*     When  several  acts  together 

authority  to  do  so,  nor  an  allegation  **  fiscal  year,"  so  far  as  it  related  to 
that  previously  to  the  issuing  of  the  the  financial  operations  of  the  counties, 
warrant  a  complaint  on  oath  was  made  meant  the  current  year  embraced  be- 
to  the  justice  charging  the  person  to  be  tween  the  dates  of  the  collector's  an- 
arrested  with  the  commission  of  a  nual  settlements;  that '*  June  30,"  in 
crime,  nor  that  a  crime  was  committed  the  indictment,  should  be  rejected  as 
in  the  view  of  the  justice.  Stewart  v.  surplusage,  and  the  expression  *'  fiscal 
State,  4  Blackf.  (Ind.)  T71.  year  ending  1887  "  would  then  cover 

megal  AMnmption  of  OAoe.  —  A  pre-  the  period  from  the  collector's  settle- 

sentmcnt  that  the  defendant  assumed  ment  in  1886  to  his  settlement  in  1887; 

a  public  oflSce,  not  being  legally  quali-  but  that  as  the  defendant  could    not 

fied  to  act  in  the  office,  is  bad  if  it  fails  have  been  convicted  without  proving 

to  show  wherein  the  want  of  qualifica-  a  settlement  with  the  collector  in  1887, 

tion  consists.     Daniel  t/.  State,  3  Heisk.  and  a  failure  to  make  the  proper  pub- 

(Tenn.)  257.  lication  within  thirty  days  thereafter, 

Gmelty  to  Faupen.  —  Where  an  over-  the  defect  in  the  indictment  was  held 

seer  of  the  poor  is  indicted  for  cruel  not  to  be  pre j  udicial  to  any  substantial 

treatment  to  paupers,  and  the  indict-  right  and   was    properly  disregarded, 

ment  neither  sets  out   the  names  of  Moose  v.  State,  49  Ark.  499. 
such    paupers    nor  states    that    their        1.  People    v.   Potter,    35    Cal.   no; 

names  are    unknown,  it  is  defective.  State  v.  Noland,  in  Mo.  473. 
and     judgment     thereon    should    be        2.  Offensei  During  Two  Ternu. — Where 

arrested.     State  v.  Hawkins,  77  N.  Car.  it  was  charged  that  the  defendant  was 

494.  in  office  from  the  first  Monday  in  Jan- 

Baport  of  Jofltiee.  —  In  an  indictment  uary,   1883,   at   12  o'clock    m.,  to  the 

against  a  justice  for  neglect  to  make  a  like  day  and  time  on  the  fifth  day  of 

report,    required    by    Rev.    Stat.    Mo.  January,   1885;    that  on  the  last-men- 

(1889),  §  4370,  of  convictions  and  fines,  tioned   date  he   had   received   certain 

and  the  issuance  of  executions  to  col-  public  moneys,  and  on  that  date  and 

lect  such  fine,  which  avers  delivery  of  for  a  designated  time   thereafter  and 

the  execution  *' to  the  proper  officer  for  since  he  had  failed  to  pay  over  such 

collection  and  service,"  is  insufficient  moneys,    it    was  held   that    but    one 

because  of  the  failure   to  specify  the  offense  was  charged,  and  further  that 

particular  officer  to  whom  the  execu-  the  offense  defined  by  Pen.  Code  Cal., 

tion  was  delivered.     State  z/.  Latshaw,  §424,  was  sufficiently  charged.     People 

63  Mo.  App.  496.  V.  Otto,  70  Cal.  523.' 

Publioation  of  Ezponditores  —  Saiplui-  Hiiappropriation  of  Funds.  —  Where  a 
age.  —  Where  an  indictment  charged  statute  denounces  as  a  felony  the  con- 
that  the  defendant,  as  county  clerk,  version  by  an  officer  *'  to  his  own  use 
failed  on  the  nth  day  of  May,  1887,  to  in  any  manner  whatever  any  moneys," 
publish  "  the  amount  expended  during  and  makes  it  a  felony  *'  to  make  away 
the  fiscal  year  ending  June  30,  1887,"  with  or  secrete  any  moneys  that  may 
contrary  to  the  provisions  of  the  Reve-  have  come  to  him  by  virtue  of  his  office 
nue  Act  of  March  31,  1883,  which  re-  or  position,"  an  indictment  which 
quires  such  publication  within  thirty  charges  that  the  defendant  **  did  un- 
days  after  each  annual  settlement  with  lawfully  and  feloniously  make  away 
the  county  collector,  it  was  held  that  the  with,  secrete,  and  cqpvert  to  his  own 
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constitute  one  offense  they  may  be  alleged  in  a  single  count.* 

c.  Averments  —  (i)  Of  Official  Character.  —  An  indictment 
or  information  against  a  public  officer  must  contain  averments  as 
to  the  official  capacity  of  the  defendant  and  so  characterize  him 
that  it  may  be  seen  that  the  offense  charged  is  one  denounced  by 
statute  or  recognized  at  common  law  as  an  offense  committed  by 
the  defendant  as  an  officer,  and  not  as  an  offense  denounced 
generally.* 

use  moneys,"  etc.,  sets  out  but  one  and  that  the  claim  was  allowed,  is  not 

offense.     State  v.  Manley,  107  Mo.  364.  demurrable    because    charging    more 

General  and  Speoial  Misoondnot.  —  An  than  one  crime  in  one  count,  although 

indictment   which   alleges    neglect  of  certain  of  the  acts  alleged  which  were 

official  duty  in  a  particular  case  con-  necessary  to  \:omplete  the  offense  un- 

jointly  with  misconduct  of  a  general  der  the  statute  invoked,  when  taken  by 

character     and     punishable    specially  themselves,  would  constitute  another 

is  defective.     State  v.  Hall,  5  S.  Car.  and  distinct  offense  under  another  stat- 

120.  utory  provision.     In  other  words,  the 

An  Indietment  Charging  Two  OAoen  indictment  assuming  to  charge  the 
with  presenting  a  fraudulent  claim  for  crime  of  procuring  the  audit  of  a  fraud- 
joint  services,  and  alleging  that  two  lists  ulent  claim  in  violation  of  Pen.  Code 
annexed  to  the  claim,  made  part  thereof,  N.  Y.,  §  165,  the  fact  that  certain  acts 
and  purporting  to  show  the  services  of  the  defendant  when  standing  alone 
rendered  included  cases  in  which  no  would  constitute  a  crime  under  another 
services  were  rendered  in  fact,  charges  section  of  the  Penal  Code  is  unimpor- 
but  a  single  offense.  People  v.  Coombs,  tant  when  those  acts  were  essential 
36  N.  Y.  App.  Div.  284.  ingredients  of  the  crime  specified  in 

Municipal    Officers      with      Separate  section  165.     People  v,  Klipfel,  37  N. 

Duties.  —  Where  two  separate  and  dis-  Y.  App.  Div.  224. 

tinct  departments  of  a  municipal  cor-  Confederation     and     Conspiracy.  —  In 

poration  are    charged    with    separate  People  v,  Eagan,  116  Cal.  287,  which 

duties  in  the  government  of  the  cor-  was  a  prosecution  for  violating  a  stat- 

poration,  the  officers  of  such  two  de-  ute  punishing  '*  every  person  who  wil- 

partments    cannot   be   joined    in  one  fully  adds   to  or  subtracts  from   the 

indictment  charging  a  breach  of  public  votes    actually    cast    at    an    election, 

duty.     State  ».  Hall,  97  N.  Car.  474.  *    *    *    or  who  alters  such  returns," 

Bleetion.  —  When  a  statute  forbids  a  etc.,  the  indictment  charged  that  six 
public  officer  from  purchasing  any  persons,  of  whom  the  defendant  was 
claim  payable  from  the  public  funds,  one,  confederated  and  conspired  to- 
and  each  separate  purchase  is  a  distinct  gether,  and  in  pursuance  of  such  con- 
offense,  if  an  indictment  founded  on  federation  and  conspiracy  added  to 
the  statute  avers  in  a  single  count  more  votes  cast  for  one  person  and  sub* 
than  one  purchase  the  prosecution  will  tracted  from  those  cast  for  another, 
be  required  to  elect  as  to  which  offense  It  was  held  that  the  allegation  that 
it  will  proceed  on.  Scruggs  v.  State,  the  defendants  confederated  and  con* 
III  Ala.  60.  spired,  etc.,  was  not  the  statement  of  a 

1.  People  &.  Eagan,  116 Cal.  287.  substantive  offense;  that  a  completed 

Ingredients  of  Oflinie.  —  An  indictment  felony  was  charged,  in  which  the  prece- 

alleging  in  substance  that  at  the  times  dent  acts  of  conspiracy  were  merged, 

mentioned  therein  the  defendant  was  and  that  consequently  the  indictment 

a  member  of  a  board  of  supervisors  of  was  not  duplicitous. 

a  designated  county,  that  on  a  specified  8.  State  z/.  Noland,  iii  Mo.  473.     See 

date  he  introduced  and  caused  to  be  U.  S.  v.  Bornemann,  36  Fed.  Rep.  357. 

adopted  by  the  board  a  resolution  di-  "Proper  OAeer"  and  "Constable"  are 

recting  that  an  order  be  drawn  on  the  not  legal  equivalents,  and  do  not  neces- 

country  treasurer  in  favor  of  himself  sadly  mean  the  same  person.    State  v. 

and  oUier  county  officials  for  certain  Latshaw,  63  Mo.  App.  496. 

expenses  alleged  to  have  been  incurred,  Lawful  Lienmbent,  —  The  indictment 

that  the  claim  was  false  and  fraud  ulent  should  allege  with  certainty  and  pre- 

and  so  known  to  be  by  the  defendant,  cislon  that  the  defendant  was  the  law- 

ifaat  he  presented  such  claim  for  audit,  ful  incumbent  of  a  specific  office  under 
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VMf  Wordi  of  Deioriptlon  Added  to  the  Verne  of  the  SotendAnt  are  not  of 

themselves  a  sufficient  cbaracterization  of  the  defendant  as  an 

theiawsof  the  state.    Shanks  r.  State,  marshal  or  collector.    State   v,   Hall« 

51  Miss.  464.  126  Mo.  585. 

Allegation  of  Appolittment.  —  An  in-  '^OAoer  of  the  United  Btatee.'*  — An 

dictment   against    a    collector    which  allegation  that  defendant,  "  then  and 

merely  avers  that  he  was  the  agent  of  there  being  an   officer  of   the   United 

the  state  and  county,  and  fails  to  state  States  having  the  safekeeping  and  dis- 

when  and  how  he  was  appointed  and  barsement  of  public  moneys,     *    *    * 

the  aathority  for  such  appointment,  is  did  then  and    there  knowingly,    wil- 

defective.     State  v,  Flint,  62  Mo.  393.  fhlly,  and  feloniously  convert  and  em- 

In   an   indictment  against  a  public  bezzle  a  portion  of  said  public  moneys 

officer  for  breach  of  duty  it  is  sufficient  intrusted  to  him,"  etc.,  sufficiently  sets 

to  state  generally  that  he  is  such  officer,  out  the  defendant's  official  character, 

without     showing    his    appointment.  U.  S.  v.  Bornemann,  36  Fed.  Rep.  257. 

Rex  V,  Holland,   5  T.  R.  607,  2  Rev.  In  an  Indietment  Against  a  Fo^-oAee 

Rep.  678.  Employee,  if  it  is  material  to  charge  him 

''Seing  an  OAeer  Daly  Eleeted."  —  An  with  being  such  an  employee,  it  must 
indictment  alleged  that  the  defendant,  be  averred  that  the  offense  was  com- 
*'  then  and  there  being"an  officer  duly  mitted  by  him  in  the  course  of  his 
elected  by  virtue  of  the  law  of  the  employment.  A  mere  allegation  of 
state,  ^  *  *  to  wit,  a  constable,"  employment  is  without  meaning, 
for  and  within  a  specific  district  in  a  Moore  v.  U.  S.,  160  U.  S.  268 
designated  city,  sufficiently  shows  that  In  an  indictment  against  a  post- 
the  defendant  was  an  officer,  and  is  not  master  under  Act  Cong.  March  3,  1825, 
equivocal,  though  "  was  **  might  have  g  21  (4  U.  S.  Stat,  at  L.  107),  for  em^ 
been  used  instead  of  '*  being,"  and  bezzling  a  letter  containing  a  banknote, 
"  elected  *'  supplemented  with  '*  quali-  the  particular  office  held  bv  the  accused 
fied  "  or  "  entered  upon  the  discharge  need  not  be  stated.  It  is  enough  to 
of  his  office."  State  v,  Manley,  107  designate  him  as  an  employee  in  a  de- 
Mo.  364.  partment  in  the  post  office,  since  the 

QnalUeation  of  Aeeosed.  —  An  indict-  act  imposes  the  penalty  on  *'  any  per* 

ment  under  the  statute  since  embodied  son   employed  in  any  of  the  depart' 

in  Sand.  &  H.  Dig.  Stat.  Ark.  (1894),  ments  01  the  post  office  establishment," 

g  1715,  for  the  conversion  or  misappli-  etc.     U.  S.  v.  Clark,  Crabbe  (U.  S.)  584. 

cation  of  public  funds,  must  allege  that  Surplusage.  —  An  allegation  that  the 

the  accused   took   the  oath  of  office,  defendant  as  a  deputy  registrar  wil- 

Wood  V,  State,  47  Ark.  488.  fully  procured  the  false  registration  of 

In  U.  S.  V,  Forrest,  3  Cranch  (C.  C.)  a  voter  is  mere  surplusage  as  to  the 

56,  it  was  held  that  an  indictment  un-  characterization  of   the   defendant,  is 

der  Act  Cong.  March  3,  1825  (4  U.  S.  meaningless,  and  need  not  be  proven, 

Stat,  at  L.   118),  respecting  crimes  by  when  the  statute  is  not  directed  against 

persons  employed  in  the  Bank  of  the  official  misceaduct,  but  includes  "every 

United  States  as    president,    cashier,  person  who  wilfuly  causes,  procures,  or 

clerk,  or  servant,  must  state  that  the  allows  "  false  registration,  etc.     People 

defendant  was  employed  in  the  bank  v,  Sternberg,  111  Cal.  3. 

or  in  an  office  of  discount  and  deposit,  Unknown  Oflloe.  —  Where  no  attempt 

etc.,  in  some  slate  or  territory  of  the  had  ever  been  made  by  either  constitu- 

United  States.     Hence  from  an  aver-  tional  or  legislative  provisions  to  create 

ment  that  defendant  was  a  bookkeeper  the  office  of  county  policeman,  an  in- 

in  the  office  of  discount  and  deposit,  dictment  which  charged   one  with  an 

the  court  could  not  infer  that  he  was  a  offense  by  color  of  his   office  as  such 

clerk  or  servant  employed  therein.  county  policeman  charged  no  offense 

Bnal   Gapadty.  —  Where    by  statute  known    to    the    law.      Herrington    v, 

the  offices  of  marshal  and  collector  are  State,  103  Ga.  318. 

distinct,  an  indictment  which  charges  OAeer    Vot    Within    Statute.  —  Rev. 

the  commission  of  an  offense  by  the  de-  Stat.  Ohio,  g  6841,  denouncing  as  an 

fendant  as  marshal  and  as  ex  officio  col-  offense   embezzlement   by  any  person 

lector  is  bad  because  charging  him  in  *'  charged  with  the  collection,  receipt, 

a  dual  capacity,   and    not   either   as  safekeeping,  transfer,  or  disbursement 
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officer  so  that  the  acts  charged  can  be  said  to  have  been  com- 
mitted by  him  in  his  capacity  as  such.  * 

Want  of  Partloolarlty  In  Deeoribing  the  OAoe  will  not,  in  certain  cases, 
render  the  indictment  defective,  if  enough  is  set  out  to  enable 
the  court  to  take  judicial  notice  of  the  fact  that  the  office  is  one 
created  by  a  public  statute,  as  well  as  of  the  statutory  duties 
thereby  imposed.* 

(2)  Violation  of  Duty,  —  Where  the  offense  charged  is  a  wilful 
neglect  or  omission  to  perform  a  public  duty,  the  indictment  or 
information  should  state  the  duty  alleged  to  have  been  violated, 
and  also  should  set  out  with  such  particularity  as  the  circum- 
stances of  the  case  will  allow  all  the  facts  essential  to  show 
that  the  duty  in  question  was  imposed  in  fact.'     It  therefore 

of  the  public  money,  or  bequest,  or  any  OAoer  Designated  In  Municipal  Charter. 

part  thereof,  belonging  to  the  state,  or  —  An  indictment  for  converting  or  em- 

to  any   county,    township,    municipal  bezzling  the  funds  of  a  municipality, 

corporation,  board  of  education,  ceme-  the  government  of  which  is  vested  by 

tery  association,  or  company'*  of  the  statute  in  a  mayor,  a  common  council, 

state,  is  not  applicable  to  an  officer  who  a  city  marshal,  and  other  officers,  which 

is  not  charged  by  law  with  the  per-  alleges  that  at  the  time  of  the  commis- 

formance  of  any  of  the  duties  therein  sion  of  the  act  charged  the  defendant 

mentioned.     State  v,   Meyers,  56  Ohio  was  *'  the  city  xnarshal,"   etc.,   suffi- 

St.  340.  ciently  shows  that  at  the  time  in  ques- 

A  Clerk  of  a  Colleotor  of  Customs  is  not  tion  the  defendant  was  an  officer  of  the 

indictable  for  the  conversion  of  public  corporation.     People  v.  Potter,  35  Cal. 

moneys  as  a  public  officer,  under  Rev.  no. 

Stat.   U.  S.,  §  3639,  providing  for  the  Snperlntendent  of  Behools.  —  An  alle- 

safekeeping    of    public   money   which  gation  in  an  indictment  found  after  the 

may   come   into  the   hands  of   public  passage  of  an  act "  to  provide  for  the 

officers,  until  transferred  or  paid  out  maintenance  and  supervision  of  com- 

by  them.     U.  S.  v.  Smith,  124  U.  S.  525.  mon   schools,"   which  designates   the 

1.  Designation  of  Asseisor.  —  An  indict-  defendant  as  "county  superintendent 
ment  charging  that  '*  J.  S.,  assessor,  of  common  schools,"  sufficiently  de- 
*  *  *  was  found  in  a  state  of  intoxi-  scribes  the  office  held  by  the  defend- 
cation,"  but  failing  to  aver  distinctly  ant.  People  v.  DobS,  39  Cal.  428. 
that  J.  S.  was  lawfully  holding  the  office  8.  Com.  v.  Kinnaird,  (Ky.  1896)  37  S. 
of  assessor,  is  defective.  The  designa-  W.  Rep.  840;  People  v.  Wattles,  13 
tion  of  the  defendant  as  assessor  is  Mich.  446;  People  v.  Ryall,  58  Hun 
merely  descriptve.  Shanks  7/.  State,  51  (N.  Y.)  235.  See  also  State  v.  Bailey, 
Miss.  464.  21  N.  H.  185. 

2.  Offloer  of  State  University.  —  An  FaUnre  to  Make  Affidavit  Beqnlred  bj 
allegation  that  the  defendant,  an  officer  Statute.  —  An  information  charging  the 
of  a  state  university,  was  the  treasurer  unlawful  refusal  and  failure  to  take 
of  a'*  municipal  corporation  "  is  imma-  and  subscribe  an  oath- (affidavit)  at- 
terial,  since  the  court  will  take  judicial  tached  to  a  tax  list  is  bad  for  uncer- 
notice  that  the  statute  creating  the  uni-  tainty  if  it  does  not  show  that  the 
versity  constitutes  it  a  public  corpora-  affidavit  in  question  was  one  "  required 
tion,  atid  the  officer  a  public  officer,  by  law,"  or  the  affidavit  is  not  set  out 
Spalding  v.  People,  172  111.  40.  so    that    its    legality    may     be    seen. 

Cashier  of  United  States  Treasurer. —  Buckingham  v.  State,  17  Ind.  305. 

A    designation    of    the    defendant  as  Failure  to  Administer  Oath  to  Elector. 

**  cashier  of  the  assistant  treasurer  of  — An    allegation    in    an    information 

the  United  States  "  sufficientlv  shows  against  election  officers  for  refusing  to 

the  particular  character  in  which  he  is  administer  a  statutory  oath  to  a  person 

charged,  since  the  court  will  take  no-  offering  to  vote,  that  such  person  "then 

tice  of  the  law  applicable  to  his  duties,  and  there  stated  that  he  was  a  qualified 

U.  S.  z/.  Bornemann,  36  Fed.  Rep.  257.  elector,"  is   not  an  allegation  of  the 

342  Volume  XVII. 


Criminal  Prooaedingt .        PUBLIC  OFFICERS.  Indiotmont  or  Infonuation. 

follows  that  unless  the  indictment  states  the  duty  with  which  the 
officer  is  charged,  and  his  failure  to  perform  it,*  or  if  it  fails  to 

previous  registry  of  such  person  which  their  duty  as    private    individuals  to 

Is  an  indispensable  preliminary  to  the  keep   it   in    repair  for    public    travel, 

right  to  take  the  oath,  and  until  which  Butler  v.  State,  17  Ind.  450. 

registry  no  duty  is  imposed  on  such  Boad  Eepairt.  —  An  indictment  was 

officers  to  administer  the  oath.     People  held  sufficient  where  it  averred  that  at 

V.  Wattles,  13  Mich.  446.  the  time  of  the  commission  of  the  al- 

Faihira  to  Colleot   Tax.  —  An  indict-  leged  offense  the  defendant  was  a  road 

menl  for  the  failure  to  collect  a  road  overseer  of  a  certain  district,  that  it 

tax  must  show  that  an  order  was  made  was  his  duty  to  keep  a  certain  road  in 

designating  the  number  of  days  work  such  district   in    repair,   and   that  he 

required  of  each  person.     Stale  v.  Kop-  unlawfully    and    wilfully    failed    and 

per,  65  Mo.  478.  neglected  to  make  certain  repairs  in 

Failure  to  Froenre  Lilt  of  Taxable  Frop-  said  road,  and  thereby  wilfully  failed, 

ertj. — An  indictment  against  an  asses-  and  neglected   to  discharge  his  duty.* 

sor   for   not   requiring    a    resident    to  State  v.  Walker,  82  Mo.  489.     And  see 

furnish  a  list  of  his  taxable  property  State  v.  Levens.  22  Mo.  469. 

need  not  allege  that  such  person  had  Failure  to  Fay  Distribatees.  —  Where  a 

such    property.     State    v.    Hunter,    8  probate  judge  sells  real  estate  for  the 

Blackf.  (Ind.)  212.  purpose  of    distributing  the  proceeds 

Kegleet  to  Iisae  Warrant  for  Distriet  among  heirs,   an  indictment    against 

Meeting.  —  An   indictment  charging  a  him  for  wilful  neglect  in  not  pacing 

school   board  with    wilful    neglect    in  out  the  money    cannot    be  sustained 

failing  to  give  to  the  district  clerk  the  until    an    order    for  distribution    has 

warrant  for  a  meeting,  with  an  affidavit  been   obtained.     State    v.    Hall,   5    S. 

of  posting  indorsed  thereon,  as  required  Car.  120. 

by  statute,  is  bad  if  it  fails  to  allege  I.  State  z/.  Darling,  89  Me.  400;  State 

that  the  tvarrant  was  duly  issued  and  v.  Coon,  14  Minn.  456;    State  v.  Hall, 

that  copies  were    posted    seasonably.  97  N.  Car.  474;  State  v.  Flits,  44  N.  H. 

Stale  r.  Corbett,  64  N.  H.  311.  621;  Slate  v.  Hall,  5  S.  Car.  120. 

Failure  to  Beoord  Warrant  for  Distriet  Charging  the  Failure  to  Forform  a  Ihity 

Meeting.  —  An  indictment  against  the  required    by    law    is    tantamount    to 

clerk  of  a  school  district  for  the  failure  charging  disobedience  of    a  legal  re- 

to  record  a  warrant  for  a  district  meet-  quirement.     State  v.  Assmann,  46  S. 

ing,  etc.,  must  show  that  the  warrant  Car.  554. 

was  issued  and  given   to  him  as  re-  Failure  to  Baise  and  Apply  Moneys. — 

quired  by  statute,  or  that  a  legal  call  An  indictment  charging  selectmen  of  a 

for  the  meeting  was  made.     State  v,  town  with  wilful  neglect  **  to  raise  and 

Demerritt,  64  N.  H.  313.  &Pply  "  money  to  a  designated  purpose 

Failure  to  Repair  Bridges. —  In  People  must  show  that  a  sufficient  amount  of 

V,  Adsit,  2  Hill  (N.  Y.)  619,  it  was  held  money  for  the  purpose  was  not  raised 

that  commissioners  of  highways  were  by  the  town,  or  that  there  was  no  com- 

not  answerable  criminally  for  the  non-  mittee  legally  constituted  to  apply  it  in 

repair  of  bridges  without  an  averment  the  town,  where  the  selectmen  them- 

in  the  indictment  that  they  had  funds  selves  are    under    no    duty    to    raise 

with  which  to  make  the  repairs.  money  under  the  statute  upon  which 

Duty    to   Repair.  —  An     indictment  the  neglect  is  predicated,  if  a  sufficient 

against  persons  named,  with  the  addi-  amount  has  been  raised  by  the  town, 

lion  of  the  words  "trustees  of  the  W.  nor  any  duty  to  apply  it,  if  a  committee 

&  E.  Canal,"  for  failure  to  keep  a  cer-  exists  ^hich  has  legally  qualified  under 

tain    bridge    in     repair,    is    defective  the  act.     Nor  is  the  defect  cured  by  an 

against  them  as  "trustees,'*  where  it  allegation  that  the  respondents  as  such 

fails  to  show  that  the  bridge  in  ques-  selectmen  were  bound  by  law  to  raise 

tion  crossed  the  canal,  which  fact  would  and    apply    the    money    in    question, 

impose  upon  them  the  duty  of  keeping  State  v.  Fitts,  44  N.  H.  621. 

it  in  repair.     It  is  also  bad  as  against  Befoial  to  Imo  Warrant.  —  An  indict- 

the  defendants  as  private  individuals,  ment  against  a  justice  of  the  peace  for 

where  it  fails  to  allege  how  or  by  what  refusing  to  issue  his  warrant  for  the 

right   they    became   possessed  of  the  arrest  of  a  felon  must  charge  either  that 

bridge  and  shows  no  facts  making  it  the  felony  was  committed  in  his  pres- 
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allege  the  violation  of  a  duty  imposed  by  law  upon  the  officer  in 

his  official  capacity^^  it  does  not  charge  an  offense. 

(3)   Withholding  Public  Funds  —  a.  In  General.  —  An  indict- 
ment under  a  statute  denouncing  as  an  offense  the  failure  of  an 

officer  whose  term  has  expired,  whose  office  has  been  abolished, 
or  who  has  been  removed,  to  turn  over  to  his  successor  in  office 
or  to  some  other  designated  officer  all  public  money  or  moneys 

ence,  or  that  an  aflSdavitof  its  commis-  work,  and  give  notice  to  the  overseers 

sion    was    tendered.     It    should    also  of  their  appointment,  and  it  is  made 

charge  that  the  felon  was  in  the  magis-  the  duty  of  the  latter  to  superintend 

trate's    county   when   the   refusal  oc-  the  hands  and  keep  the  roads  in  order, 

curred.     State  v.   Leigh,  3  Dev.  &  B.  an  indictment  against  the  justices  for 

L.  (N.  Car.)  127.  the  failure  to  keep  and  put  such  roads 

Eailiire   to    Constrnot    Highway.  —  A  in  repair  will  not  lie.    State  t/.  Britt, 

count  in  an  indictment  for  the  failure  118  ^f.  Car.  1255. 

to  construct  a  new  highway  is  insuffi-        An  indictment  against  an  overseer  of 

cient  if  it  fails  to  state  the  necessity  for  a  road  district  which  fails  distinctly  to 

a  highway,  or  that  an  existing  high-  charge  that  a  fork  at  which  it  is  alleged 

way    is    not    sufficient    or  is   unsafe,  he  neglected  to  place  a  guide  post  is 

State  V,  Canterbury,  28  N.  H.  195.  within   his  road  district,  and  that  the 

Knowledge  of  Hjity  —  Preeiuiiption. —  roads  forming  the  fork  do  not  termi- 
Whqre  a  public  officer  is  charged  with  nate  at  the  same  point,  states  no 
a  breach  of  duty,  which  duty  arises  offense.  State  v.  Tuley,  20  Mo.  422. 
from  certain  acts  within  the  limits  of  Oharaoteriiation  of  Kegleot.  —  An  in- 
his  government,  it  is  not  necessary  to  dictment  for  neglect  to  repair  a  high- 
aver,  in  the  indictment  against  him,  way  or  for  the  failure  to  construct  a 
that  be  had  notice  of  those  acts;  he  is  new  highway  is  insufficient  where 
presumed  from  his  situation  to  know  the  neglect  is  to  build  or  repair  a 
them.     Rex  v.  Hollond,  5  T.  R.  607.  bridge.      The    charge    should    be    of 

EoYOoation  of  Orders  Previously  Giyen.  neglect  to  make  or  repair  a  bridge  in 

—  In  an  indictment  against  an  officer  the  highway.     State  v.  Canterbury,  28 

for  disobedience  of   orders,   it  is  not  N.  H.  195. 

necessary  to  aver  that  the  orders  have        Deflnitenesi  and  Certainty.  —  A  charge 

not  been  revoked,  or  that  they  are  in  in  an  indictment  against  an  officer  of  a 

force.     Rex  v.  Hollond,  5  T.  R.  607.  breach  of  orders  in  not  prosecuting  a 

(MTense  Hot  Excepted.  —  An  indictment  war  "  with  all  possible  vigor  and  deci- 

under  a  statute  requiring  the  filing  by  sion"  is  too  uncertain,  even  though 

clerks  of  courts  of  a  statement  of  the  the  charge  is  made  in  the  very  words 

fees  and  emoluments  received  by  them  of  the  order  given  to  him.     Rex  v.  Hol- 

during  the  year,  but  excepting  certain  lond,  5  T.  R.  607. 
cases  from  the  requirement,  need  not        Action  as  OAoial  Board.  —  An  indict- 

show  that  the  offense  charged   is  not  ment  against  the  members  of  a  board 

within  the  exemption.     State  v.  O'Gor-  of  commissioners  for  a  misdemeanor 

man,  68  Mo.  179.  must  charge  that  the  acts  complained 

Failure  to  File  Marriage  Certiiioate.  —  of  were  done  by  the  defendants  as  a 

An  information  charging  a  justice  of  "  board.'*     People  v.  Kalloch,  60  Cal. 

the  peace  with  failing  to  return  and  113. 

file  the  certificate  of  a  marriage  solem-  Indlyidnal  Omission.  —  An  omission 
nized  by  him,  with  the  license  therefor,  by  a  public  officer  to  take  a  statutory 
within  the  time  prescribed  by  statute  oath,  ».  ^.,  that  he  had  not  been  inter- 
is  good.     State  V,  Pierce,  14  Ind.  302.  ested  pecuniarily  in  any  contract,  etc., 

1.  People  V.  Wattles,  13  Mich.  446.  or  any  other  matter  connected  with  his 

See  State  v,  Bailey,  21  N.  H.  185.  official  duties,  before  receiving  his  sal- 

Ihity  Vot  Impoeed.  —  Where  the  duties  ary,  etc.,  is  an  individual  and  not  an 

of  justices  of  the  peace  as  a  board  of  official  omission,  and  is  not  indictable 

supervisors  of  public  roads  are  to  di-  under  Pen.  Code  N.Y.,§  154,  providing 

Tide  roads  into  sections,  appoint  over-  that  wilful  omission  to  perform  a  duty 

seers  for  such  sections,  allot  hands  to  enjoined  by  law  shall  be  punishable, 

such   overseers,   designate   the   points  etc.     People  v,  Ryall,  58  Hun  (N.  Y.) 

to  which  each  resident  shall  be  liable  to  235. 
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received  by  him  in  his  official  capacity,  must  charge  the  crime 
distinctly,  cleariy,  and  in  appropriate  language.* 

ATemieiit  of  laeto  Showing  Bnty  to  Fay  Over  Money.  —  Where,  as  the 
custodian  of  moneys,  the  officer  has  the  right  to  hold  them  for  a 
specified  time,  or  until  required  by  law  to  account  and  pay  over,* 
or  until  a  demand  of  such  payment  shall  have  been  made,  the 
indictment  or  information  must  sufficiently  aver  that  these  pre- 
requisites were  complied  with ; '  but  if  such  requirements  are  not 

1.  State  V,  Wells,  112  Ind.  237;  State  successors,  charging  a  clerk  with  fail- 

V.  Mason,   108  Ind.  48;    State  v.  Ass-  in^  to  turn  over  a  particular  sum  re- 

mann,  46  S.  Car.  554.     See  also  gener-  cetved  from  a  particular  estate  is  suffi- 

ally  article  Embezzlement,  vol.  7,  p.  cient  though  ii  does  not  allege  neglect 

410,  442.  on  the  part  of  the  defendant  to  turn 

irnder  the  Arkansas  Statntes  an  indict-  over  all  moneys  in  his  hands.     State 

ment  against  a  county   treasurer  for  v,  Assmann,  46  S.  Car.  554. 

embezzlement  must  aver  a  failure  by  8.  In  Arkansas  an  indictment  against 

him    to    pay  over  the    amount    due.  a  county  treasurer  for  embezzlement 

State  V,  Govan,  48  Ark.  76.  of  public  funds  must  allege  a  settlct- 

Fisiliire  to  Turn  Over  Money.  —  An  in-  ment    of    the    defendant's   accounts, 

dictment  charging  that  a  clerk  failed  to  State  v.  Govan,  48  Ark.  76. 

turn  over  to  his  successor  money  re-  In  Xontndky  an  indictment  against  a 

ceived  by   him  as  clerk  is  sufficient,  county  judge   which  charges  that  he 

under  a  statute   requiring  money  re-  appropriated  certain   moneys  for    his 

ceived  by  such  officer  to  be  turned  over  own  use  and  benefit  is  insufficient  to 

to  his  successor  and  inflicting  punish-  charge   the  offense  of   embezzlement, 

ment  for  the  neglect  or  refusal  to  do  where  as  custodian  of  such  moneys  he 

so.     State  V.  Assmann,  46  S.  Car.  554.  has  the  right  to  hold  them  until  re- 

AlUging  Conversion,  —  In  an  indict-  quired  by  law  to  account  for  them  and 
ment  against  a  state  officer  for  embez-  pay  them  over.  The  indictment,  to  be 
zlement  it  is  sufficient  to  allege  conver-  sufficient,  should  charge  not  only  that 
sion  of  the  money  in  question,  and  it  is  he  had  used  the  money  for  his  own 
not  necessary  to  allege  the  failure  of  benefit,  but  also  that  he  had  failed  and 
the  officer  to  turn  over  to  his  successor  refused  to  account  for  it  or  pay  it  over 
the  money  in  his  hands.  State  v.  No-  in  the  manner  and  for  the  purpose  re- 
land,  III  Mo.  473.  quired  by  law.     Com.  v,  Lewis,  (Ky. 

To  Proper  Officer,  ^\n  State  w.  Long-  1889)  12  S.  W.  Rep.  266. 
ley,  10  Ind.  482,  the  indictment  was  in  Time  of  Detention.  —  An  indictment 
two  counts.  In  the  first  count  it  charging  a  collector  with  the  receipt  of 
charged  a  demand  of  money  by  an  certain  moneys,  with  their  unlawful 
execution  plaintiff,  and  the  failure  to  and  wilful  detention,  and  with  neglect 
pay  to  him.  In  the  second  count  it  to  pa^  them  into  the  state  treasury  for 
charged  a  failure  by  the  officer,  on  the  a  period  of  six  months  after  he  had  col- 
expiration  of  his  term  of  office,  to  pay  lected  and  received  "  the  said  amount,*' 
over  to  a  justice.  It  was  held  that  the  sufficiently  avers  the  offense  denounced 
first  count  was  bad  for  the  failure  to  by  statute  of  the  wilful  detention  of 
aver  nonpayment  to  the  justice,  and  moneys  collected  for  six  months  after 
that  an  averment  that  the  defendant  their  collection.  State  v.  Nicholson, 
had  then  and  there  had  money,  refer-  67  Md.  i. 

ring  to  the  time  of  collection,  did  not  8.  State  7/.  Record,  56  Ind.  107. 
aid  the  defect;  that  there  should  have  Sni&oiency  of  AYermont  of  Demand. — 
been  alleged  a  failure  to  pay  to  either  In  State  v,  Taylor,  7  S.  Dak.  533,  an 
the  justice  or  the  execution  plaintiff;  indictment  of  a  state  treasurer,  under 
also  that  the  second  count  was  bad  for  Comp.  Laws  S.  Dak.  (1887),  §  6698, 
the  failure  to  aver  nonpayment  to  the  subdiv.  4,  which  alleged  that  the  de- 
execution  plaintiff.  fendani*s  successor  qualified  on  a  spe- 

Particular  Fund,  —  In  South  Carolina  cified  day,  and  demanded  possession  of 

an  indictment  under  Crim.  Stat.  (1893),  the  funds  on  the  same  day,  but  which 

%  304,  requiring  public  officers  to  turn  failed  to  allege  that  the  demand  was 

over  moneys  in  their  hands  to  their  made  after  12  o'clock  M.  on  that  day, 
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made  prerequisites  to  a  prosecution,  their  averment  and  proof  is 
of  course  unnecessary.* 

(b)  ]>oflniteno8t  and  Certainty.  —  The  particular  acts  relied  on  as  con- 
stituting the  offense  should  be  set  out  with  such  particularity  as 
the  circumstances  of  the  case  will  permit.*  Extreme  particularity, 
however,  is  not  required.  Generally  speaking,  the  alleged  wrong- 
ful acts  need  not  be  detailed  further  than  to  spell  out  the  offense.* 

(e)  Ownership  of  Funds.  —^  Except  where  the  statute  denouncing 
the  offense  prescribes  the  circumstances  which  will  constitute  it, 
and  either  expressly  or  impliedly  dispenses  with  such  a  showing, 
the  indictment  should  show  by  averring  in  appropriate  language 
the  ownership  of  the  funds,  that  the  funds  converted,  embezzled, 
or  misapplied  were  public  funds.^ 

the  time  at  which  sach  successor  be-  converted    or   embezzled.       HoHings- 

came  entitled  to  the  office,  was  held  worth  r.  State,  iii  Ind.  289. 

insufficient.  ITooaiiity   to    Oharge    Laroenj.  —  AI- 

1.  HoUings worth  v.  State,  11 1  Ind.  though    an    indictment  drawn    under 

289;  State  V.  Assmann,  46  S.  Car.  554.  Pen.  Code  Wash.  §  57  (Ball.  Annot. 

8.  Particular   Acts. —  Though  an  in-  Codes  &  Stat.   Wash.    1897,    §  7123), 

dictment  for  the  conversion  of  funds  charging  a  city  treasurer  with  using 

need  not  allege  the  mode  or  manner  of  money  intrusted  to  him  as  such  officer 

the  conversion,  if  the  officer  is  charged  for    an    unauthorized    purpose,    may 

with  using  the  fund  by  way  of  invest-  charge  the  defendant  with  the  crime  of 

ment,  etc.,  the  particular  acts  relied  on  larceny,  it  is  sufficient  if  it  sets  out  the 

should  be  set  out.     State  v,  Clarkson,  commission  of  the  acts  whereby  he  has 

59  Mo.  149.  unlawfully  and  fraud  alently  appropri- 

8.  TnitaBCCC.  —  An  indictment  charg-  ated  the  nioney.     State  v,  Isensee,  12 

ing   that  the  accused,  on   a  specified  Wash.  254. 

date,  then    and    there    being    county  4.  In    Texas  an   indictment  framed 

treasurer,  etc.,  duly  elected,  did  felo  upon  a  statute  which  defines  the  offense 

niously  and  fraudulently  embezzle  a  of   fraudulently   taking,   misapplying, 

large  sum  of  money,  to  wit,  etc.,  then  or  converting  money,  etc.,  belonging 

and  there  in  possession  of  such  officer  to  any  county,  city,  or  town,  must  aver 

by  virtue  of  his  said  office,  contrary,  that  the  funds  charged  to  have  been 

etc.,  is  not  insufficient  because  it  fails  converted  were  owned   by  a  county, 

to  set  out  the  facts  constituting   the  city,  or  town.     Crane  v.  State,  26  Tex. 

offense.     Goodhue  v.  People,  94  111.  37.  App.  482. 

Under  Pen.  Code  Wash.,  §g  57,   58  Lioense  Fees  Withheld.  —  In  State  v. 

(Ball.    Annot.   Codes    &    Stat.    Wash.  Spaulding,  24  Kan.  i,  an  indictment 

i397>   §§    7123,  7124),    an    indictment  against  a  city  clerk  for  the  conversion 

charging  a  citv  treasurer  with  unlaw-  of  license  fees,  it  was  held  proper  to 

fully,  feloniously,  and  in  a  manner  not  charge  the  fees  as  the  property  of  the 

authorized    by    law    using    a    certain  municipality,  rather  than  of  the  per< 

amount  of    public   money   under    his  sons  who  paid  the  moneys  to  the  clerk, 

care  and  control  as  such  treasurer  for  Ownership  by  Several  PoUtical  Bodies. — 

safe  keeping,  in  order  to  make  a  profit  An   indictment   founded   on   a  statute 

out  of  the  same,  is  sufficiently  direct  denouncing    embezzlement    of    public 

and  certain  as  to  the  crime  charged,  moneys  belonging  to  the  state  or  other 

and  specifies  with  sufficient  particular-  political  corporations  designated  need 

ity  the  acts  and  circumstances  neces-  not  state  particularly  what  portion  of 

sary  to  constitute  the  crime  of  embez-  the  moneys  alleged  to  have  oeen  em^ 

zlement  of    public    funds    under    the  bezzled  belonged  to  the  several  bodies 

provisions  of  the  law.     State  v.  Krug,  entitled   thereto.     Brown  v.  State,   18 

12  Wash.  288.  Ohio  St.  496. 

ScTeral  Funds  Smbenlod.  —  After  ver-  By  Township  Diitriots. —  Where  the 

diet  an  indictment  will  not  be  deemed  moneys   embezzled    belonged    to    the 

defective  because  it  fails  to  particular-  subdistricts  of  a  township,  the  fact  that 

ze  each   fund  claimed   to  have  been  the  indictment  charged  the  embezzle- 
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(d)  DeMription  of  Fundi.  —  It  is  not  necessary  to  allege  specifically 
that  the  moneys  withheld  or  converted  were  public  moneys  or  to 
describe  with  definiteness  and  certainty  the  kind  of  money  charged 
to  have  been  misappropriated,  etc.,  —  u  e,  whether  coin  or 
banknotes,  the  number,  denomination,  etc.,  —  if  those  facts  suffi- 
ciently appear  by  other  averments  charging  the  offense,  or  are 
unnecessary  because  of  the  character  of  the  offense  itself.* 

(•)  Seoeipt  and  Poisaiiion  of  Funds.  —  For  the  purpose  of  charging 
the  defendant  with  the  failure  to  pay  over  public  money,  or  its 
misappropriation,  it  must  appear  that  he  received  such  money  or 
had  it  in  his  possession  prior  to  the  time  of  the  alleged  wrongful 
act;  consequently  there  must  be  sufficient  averments  as  to  the 
receipt  or  possession  of  such  funds.' 

ment  of  public  moneys  belonging  to  Nehrasha,  —  State  v,  Knoz,   17  Neb. 

tbe  school  fund  of  the  township  was  683. 

held   not    to    invalidate    it.     State    v.  Nevada,  —  State  v,  Carrick,  16  Nev. 

Hays,  78  Mo.  600.  120. 

Monoys  Beoeivod  Officially.  —  In  State  New  York,  —  Bork  v.  People,  16  Hun 

V.  Walton,  62  Me.  106,  it  was  said :   **  As  (N.  Y.)  476. 

af^ainst  such  an  officer  [a  tax  collector]  Texas,  —  State  v.  Brooks.  43  Tex.  63. 

it  is  sufficient  to  allege  and  prove  the  Ijol  Kiisonri  an  indictment  against  a 

fraudulent  conversion  to  his  own  use  public  officer  for  embezzlement  need 

of  any  money  that  comes  into  his  pos-  not  charge  that  the  money  alleged  to 

session  or  under  his  control  by  virtue  have    been    embezzled    was    **  lawful 

of  his  office.     As  against  a  public  offi-  money    of    the    United    States,**    the 

cer   the   allegation   of  these  acts  and  necessity  of  such  an  averment  being 

facts   will  suffice   without  going  fur-  expressly  dispensed   with   by  statute 

ther.**  (Rev.    Stat.    1889,    g  4111).     State  v. 

If  the  relation  of  the  parties  is  appro-  Noland,  iii  Mo.  473. 

priately  set  out,  the  indictment  need  Value  of  Gold  Xetid.  —  An  indictment 

not  allege  in  statutory  language  that  for  larceny  from  a  United  States  mint 

the  fund   or  property  came  into  the  which  describes  the  property  taken  as 

possession  of  the  defendant  in  his  offi-  *'  gold  metal    *    *    *    of  the  value  of 

cial  capacity.     Evans  v.   State,  (Tex.  $2^3,000,'*  is  sufficient.     U.  S.  v.  Jones, 

Crim.  App.  1898)  48  S.  W.  Rep.  194.  69  Fed.  Rep.  973. 

Vatnre  of  Holding.  —  An  indictment  "Public  Xoney.''  —  It  is  sufficient  to 

which  alleges  that  certain  estates  were  allege   that  the   money   was  *'  public 

in   the  hands  of  a  probate  judge  as  money."     State  v.  Hays,  78  Mo.  600; 

public  guardian  charges  by  implica-  State  p.  Flint.  62  Mo.  393. 

tion  that  the  estates    were    those  of  Kooaoiity  of  Showing  Total  Booeipts.  — 

minors,   lunatics,  or  idiots.    State  v.  On  a  proceeding  for  the  failure  to  pay 

Green,  53  S.  Car.  530.  over,  the  total  amount  of  the  defend- 

1.  Alabama,  —  Britton   v.    State,    77  ant's  receipts  during  his  term  need  not 

Ala.  302.  be  alleged.     State  c/.  Ring,  29  Minn.  78. 

Gi/f/^rma.  — People  V.   Cobler,  108  8.  OffloialCharaotor  —  BoceiptofMoneyi 

Cal,    538;    Peoples.    Hamilton,   (Cal.  —Oonvtrsion.— In  State  z/.  Noland,  1 11 

1893)  32  Pac.  Rep.  526.  Mo.  473,    which   was    an    indictment 

Kansas,  —  Sute  v.   Smith,    13   Kan.  against  a  state   treasurer  for  the  em- 

374.  bezzlement  of  public  funds,  it  was  con- 

Louisiana,  —  State  v.  Eames,  39  La.  tended  that  the  defendant  could  not  be 

Ann.  986.  guilty  of  embezzlement  until  he   had 

Michigan,  —  People  v,  McKinney,  10  ceased  to  be  treasurer  and  had  failed 

Mich.  54.  to  pay  over  to  his  successor  the  money 

Minnesota.  —  State    v.     Munch,     22  due  the  sUte.  and  it  was  held  that  the 

Minn.  67.  failure  to  pay  over  was  mere  evidence 

Missouri,  —  State    v,    Arnold,    (Mo.  of  the  embezzlement,  and  that  the  in- 

x886)  3  S.  W.  Rep.  269.  dictment  was  sufficient  if  it  charged 
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(4)  Illegal  Receipt  or  Exaction  of  Fees.  —  It  seems  that  an 
indictment  charging  the  taking  of  illegal  fees  should  aver  the 
authority  of  the  officer  to  charge  fees.* 

(5)  Presentation^  Audita  or  Receipt  of  Fictitious  Claims.  — 
Where  the  oflfense  with  which  it  is  intended  to  charge  an  officer 
is  the  presentation,  auditing,  or  receipt  of  unjust  or  illegal  claims, 
or  otherwise  wrongfully  obtaining  moneys  from  the  public  authori- 
ties or  individuals  under  a  pretended  claim  of  right,  the  facts 
relied  on  to  show  that  the  claims  were  of  the  kind  or  character 
referred  to  must  be  averred,  as  well  as  knowledge  of  the  falsity 
of  the  claim,  and  intent  to  defraud;  and  likewise  it  must  be 
averred  to  whom  the  claim  was  presented  and  from  whom  the 
money  was  obtained.* 

the  official  character  of  the  defendant,  Ttmok  Whom  Money  Beoeived.  —  An  in- 
his  receipt  of  the  moneys  by  virtue  of  dictment  against  a  collector  need  not 
his  office,  and  their  fraudulent  and  allege  from  whom  the  defendant  re- 
felonious  conversion  by  him  to  his  own  ceived  the  money.  State  v.  Flint,  62 
use.  Mo.  393. 

An  indictment  of  the  president  of  a  1.  Ferkel  v.  People,  16  111.  App.  310. 

national    banking  association  for  em-  In  this  case  it  was  held  that  as  a  police 

bezzlement  of  its  funds  must  show  that  officer  has  no  authority  to  charge  a  fee, 

he  was   lawfully  intrusted  therewith,  an  averment,  in  an  indictment  for  tak- 

U.   S.   V.  Johnson,  4  Cine.  Wkly.  L.  ing  or  demanding  a  greater  fee  than  is 

Bui.  361.  allowed  by  statute,  that  the  defendant 

Averments    that    the    defendant,    a  was  a'' town  marshal  or  police  officer  " 

deputy  assessor,  had  in  his  possession  is  insufficient,  because  though  the  first- 

and  under  his  control,  as  such  deputy,  named  official  might  have  authority  to 

certain  public  funds  which  he  had  re-  demand  fees,  there  was  no  averment 

ceived  as  such  deputy  for  the  use  and  that  he  had  such  authority, 

benefit  of  a  certain  county,  are  suffi-  Items  Due  and  AotuallyDemandad.  —  In 

cient  to  show  the  manner  in  which  the  an  indictment  against  a  magistrate  for 

money  was  received  and  for  what  pur-  wilfully    and    knowingly    demanding 

pose  it   was  held   by   the  defendant,  more  costs  than  he  was  entitled  to  by 

People  V.  Cobler,  108  Cal.  538.  law,  it  is  not  sufficient,  as  in  ordinary 

XonejB  "  Due  and  Owing."  —  An  alle-  cases,  to  set  forth  the  offense   in   the 

gation    that    moneys    are    **  due   and  language  of  the  code.     The  indictment 

owing  to  the  state"  will  not  supply  must,  as  the  section  creating  the  crime 

necessary  allegations  as  to  the  receipt  provides,  "  specially  set  forth  the  mer- 

or  possession  of  moneys  claimed  to  be  its  of  the  complaint,'*  and  is  defective 

withheld.     State    v.   Record,   56    Ind.  unless  it  specifies   the  items  of  costs 

107.  actually  due  as  well  as  the  amount  de- 

Xoney  "Paid."  —  An  averment   that  manded  or  received.     Oliveira  »,  State, 

the  defendant  "  had  and  held  in  his  45  Ga.  555. 

hands  '*  a  certain  sum  which  had  been  2.  FaUnre  to  Aver  Facts.  —  In  People 

*' paid  **  to  him  as  clerk  of  a  court,  and  v.  Town   Auditors,  44   How.    Pr.  (N. 

that  he  failed  to  turn  over  such  sum  Y.   Oyer  &    T.)  238,   the    indictment 

to  his  successor,  is  a  sufficient  averment  charged   the    defendant    with   having 

of  the  receipt  of  the  money.     State  v,  audited,  and  aided  in  the  audit  of,  cer- 

Assmann,  46  S.  Car.  554.  tain  accounts  against  a  town,  while  he 

Time    of    Beoeipt.  —  An    indictment  was  supervisor  thereof.     The  accounts 

against  the  clerk  of  a  court  for  failure  were  described  as'*  unjust,***'  illegal,'* 

to  pay  over,  docket  fees  collected  must  "  pretended,'*  and"  extortionate,"  but 

allege   that  such   fees   were  collected  facts    which    would    render    such  ac- 

more  than  thirty  days  prior  to  the  time  counts  **  unjust,  illegal,  pretended,  or 

at  which  it  is  charged  he  should  have  extortionate*'  were  not  averred,   and 

paid  them  over,  and  previous  to  the  for  that  reason  the  indictment  was  held 

first  day  of  January  immediately  pre-  defective, 

ceding.     State  r.  Record,  56  Ind.  107.  An  indictment  averring  that  the  de- 
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(6)  Miscellaneous  Offenses — Beooipt  of  Gratuities.  —  There  are  vari- 
ous other  offenses  as  to  which  the  same  general  rules  respecting 
misbehavior    are  applicable.      Among  these  is  the   receipt   of 

fendant  wilfully,  corruptly,  and  fraud-  payment  or  approval  to  or  by  any  per- 
ulently   made    a    false  statement  and  son  or  officer  in  the  civil,  military,  or 
procured    the     court    to  receive  such  naval  service  of  the  United  States,  any 
statement  and  make  an  order  discharge  claim  upon  or  against  the  government 
ing  him  fVom  making  any  further  state-  of  the  United  States  or  any  department 
ment,  and  that   this  false  and  fraudu-  or  officer  thereof,  knowing  such  claim 
lent  statement  was  made  corruptly  and  to  be  false,  fictitious,  or  fraudulent,  or 
falsely,   with    the  intent  to  cheat  and  who,  for  the  purpose  of  obtaining  or 
defraud  the  county  and  the  inhabitants  aiding  to  obtain  the  payment  or  ap- 
out  of   the     surplus,   etc.,   sufficiently  provsd  of  such  claim,  makes,  uses,  or 
charges  the   ofifense  of  the  commission  causes  lo  be  made  or  used,  any  false 
of  a  fraud    hy  an  officer  in  his  official  bill,  receipt,  voucher,     *    *    *    know- 
capacity     or     under   color    of     office,  ing  the  same  to  contain  any  fraudulent 
State  V.  O' Gorman,  68  Mo.  i8i.  or  fictitious  statement,"  shall  be  im- 
Knradnlant  Claim  Against  United  Btatts.  prisoned  or  fined.    But  it  was  defective, 
—  In  U.  S.  V.    Wallace,  40  Fed.  Rep.  because  it  omitted  to  allege  the  name 
144,  the  indictment,  which  was  against  of  any  person  or  officer  in  the  service 
a  United   States   deputy  marshal,   re-  of  the  United  States  to  whom  the  claim 
cited  in  the  first  count   that,  for   the  was  to  be  presented.     It  was  insuffi- 
parpose  of  oh laining  approval  and  pay-  cient  that  the  presentation  of  the  ac- 
meni  of  a  false,  fictitious,  and  fraudu-  count  to  the  marshal  was  charged,  since 
lent  claim  against  the  government,  the  he  was  not  the  proper  agent  of  the  gov- 
defendant,  who  had  made  an  arrest  un-  ernment  lo  approve,  audit,  or  pay  the 
der  a  warrant  delivered  to  him,  made  claim. 

a  certain  false,  fictitious,  and  fraudu-  Proonrement    from  County  OAoen  M 

lent  account,  certificate,  and  voucher  as  Proonrement  firom  County.  —  If  money  is 

to  the  number  of  miles   traveled  by  illegally  obtained  from  county  officers, 

him,  as  to  the  employment  of  a  guard  an  indictment  therefor  may  properly 

over  the  prisoner,  as  to  the  number  of  allege   that  the   money  was  obtained 

miles  traveled  by  the  defendant,  the  from  the  county.     Therefore  an  indict- 

guard,  and  said  prisoner  in  transports  ment  alleging  in   one  count  that  the 

ing  the  latter  from  the  alleged  place  of  defendant  wrongfully  obtained  monev 

arrest,  and  as  to  meals  furnished  the  from  a  county,  and  in  another  that  it 

prisoner.   The  count  set  out  the  account  was  obtained  from  the  county  board  of 

in  full,  accompanied  by  copies  of  re-  justices,  is  not  defective  because  of  the 

ceipts  alleged  to  have  been  given  by  allegations  as  to  the  ownership  of  the 

such  guard  and  of  the  person  furnish-  moneys  charged  to  have  been  wrong, 

ing  the  meals,  with  an  affidavit  made  fully  obtained.     State  c.  Moore,  i  Ind. 

before  a  United  States  commissioner  of  548. 

the  items,  and  proceeded  to  charge  the  Collecting  Exoenive  Taxes.  —  In  il/ij- 
falsityof  the  account,  specify  the  items,  souri  it  was  held  in  State  v.  Green, 
and  concluded  with  an  allegation  that  87  Mo.  583,  that  an  indictment  against 
the  defendant  knew  them  to  be  false,  a  collector  of  revenue  for  collecting  as 
The  second  count  charged  that  the  de-  taxes  a  sum  of  money  in  excess  of 
fendant  presented  for  payment  to  a  what  was  due  and  payable  should  be 
United  States  marshal  a  claim  against  prosecuted  under  Rev.  Stat.  1879, 
the  government  of  the  United  States  in  §  1487  (Rev.  Stat.  1889,  g  3736),  which 
the  words  and  figures  of  the  account  provides  that  every  collector  who  shall 
in  the  first  count,  set  out,  however,  in  unlawfully  collect  taxes  when  none  are 
this  count,  and  charged  such  claim  to  due  and  shall  wilfully  or  unlawfully 
he  false,  fraudulent,  and  fictitious  demand  more  than  is  due  shall  on  con- 
in  certain  particulars,  set  out  in  detail,  viction  be  adjudged  guilty,  etc.,  and 
It  was  held  that  the  indictment  set  out  not  under  other  sections  authorizing 
with  sufficient  particularity  the  offense  prosecutions  for  obtaining  money  un- 
denounced by  Rev.  Stat.  U.  S.,  §  5438,  der  false  pretenses,  trick,  etc. 
which  provides  that  "every  person  Bnplioity.  —  An  indictment  charging 
who  makes  or  causes  to  be  made,  or  in  one  paragraph  that  the  defendant,  a 
presents  or  causes  to  be  presented,  for  supervisor  of  a  town,  corruptly  aided 
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moneys  or  gratuities,  and  where  it  is  a  necessary  ingredient  of  the 
offense  that  the  gratuity  was  demanded  or  received  for  doing  an 
official  act,  that  fact  must  be  distinctly  averred  and  proved.^ 

t-he  passage  of  a  resolution  directing  mayor  of  a  city  with  having  corruptly 

t-he  payment  of  a  fraudulent  demand  received  from  a  city  official  a  part  of 

against  the  county,  and  that  he  know-  his  salary,  which  salary  had  been  in- 

ingly  and  with  intent  to  defraud  pre-  creased  by  the  influence  of  the  ni«iyor, 

sented  to  the  county  auditor  for  audit  does  not  charge  the  crime  denounced 

and  allowance  a  false  and  fraudulent  by  a  statute  (Pen.  Code   Cal.,   §   70), 

account,  is  duplicilous,  because  it  al-  providing    that  *'  every  executive    or 

leges   two  distmct   crimes   denounced  ministerial  officer  who  knowingly  asks 

by    statute  —  one,    knowingly  taking  or  receives  any  emolument,  gratuity, 

part  as  a  public  official,  charged  with  or  reward,  or  any  promise  thereof,  ex- 

the    duty    of    auditing     or     allowing  cepting  such  as  may  be  authorized  by 

claims,   in  the  audit  or  payment  of  a  law,  for  doing  any  official  act,  is  guilty 

fraudulent  claim;  the  other,  the  presen-  of  a  misdeme;)nor.**     People   v,  Kal- 

tation  with    knowledge  and  intent  to  loch,  60  Cal.  116. 

defraud  of  a  fraudulent  claim   to  an  In   England  by   the  statute  33  Geo. 

official  board,  for  audit,  allowance,  or  III.,  c.   52,  §  62,   it  is  provided  that 

payment.     People   v.    Stock,   21  Misc.  "  the  demanding  or  receiving  any  sum 

Rep.  (N.  Y.  Supreme  Ct.)  147.  of  money  or  other  valuable  thing  as  a 

1.  See  generally    articles    Bribery,  gift  or  present,  or  under  color  thereof, 

vol.  3.  p.  695 ;    Extortion,   vol.  8,   p.  whether  it  be  for  the  use  of  the  party 

791.  receiving  the  same,  or  for,  or  pretended 

Averment  in  Statntory  Language.  — An  to   be  for,  the  use  of  [the  East  India 

allegation  that  the  defendant  **  did  re-  Company]    or    of    any  other    person 

ceive  and  consent  to  receive'*   com-  whatsoever,  bv  any  British  subject  hold- 

pensation  to  perform  his  duty  is  not  ing  or  exercising  any  office    *    *    *    in 

defective  because  of  the  use  of  "  and  *'  the  East  Indies,  shall  be  deemed  and 

instead  of  **  or,"  the  language  of  the  taken   to   be   extortion   and   a   misde- 

statute.     State  v,  Wynne,  it8  N.  Car.  meanor  at  law,  and  shall  be  proceeded 

1206.  against  and  punished  as  such.**     An 

Dnplioity.  —  An    indictment  under  a  information  under  this  section  charged 

statute  making  it  an  offense  for  a  pub-  the  defendant  with  receiving  from  S., 

lie  officer  to  solicit  a  bribe  to  influence  in  the  East  Indies,  as  a  gift  or  present, 

his  "action,   vote,  opinion,    or  judg-  a  sum  of  money,  to  wit,  eight  thousand 

ment,*'    is    not    duplicitous     because  rupees,  being  of  the  value  of  eight  hun- 

charging  that  the  bribe  was  taken  to  drcd  pounds  of  lawful  money  of  Great 

influence   his  "  action,  vole,   opinion,  Britain.     It  was  held  that  the  meaning 

and    judgment.*'      State   v,    Bauer,    I  of  the  statute  was  to  prevent  a  person 

Ohio  N.  P.  103,  I  Ohio  Dec.  199.  holding  office  in  the  East  Indies  from 

enlarging  Solieitation  or  Receipt  as  In-  receiving  any  gift  absolutely,  whatever 

dneement  to  Offieial  Act.  —  Under  a  stat-  the  reason  for  the  gift  might  be;  and 

uie  providing  that  *'  every  executive  that  if  the  meaning  of  the  statute  was 

officer  who  asks  or  receives  any  emolu-  to  prohibit  gifts  being   received  only 

ment,   gratuity,   or  reward,     *     •    ♦  where  they  were  received  extorsively 

excepting  such  as  may  be  authorized  or  under  color  of  office,  the  indictment 

by   law,   for  doing  any  official  act,  is  would  be  good  by  virtue  of  7  Geo.  IV., 

guilty  of  a  misdemeanor,*'  an  indict-  c.  64,  §  21,  which  applied  as  well  to 

ment  which  fails  to  allege  or  claim  that  indictments     preferred     for    ofi'enses 

the  defendant  asked  for  or  received  any  abroad  as  for  offenses  in  England;  also 

emolument,  gratuity,  or  reward  as  an  that  it  was  not  necessary  to  state  for 

inducement  for  the  performance  of  an  whose   use   the    money  was  received, 

official  act  is  defective.     State  z^.  Bauer,  and  that  it  was  not  necessary  to  state 

I  N.  Dak.  273.     In  this  case  it  was  held  where   the   money   was.      Douglas   v. 

that  no  prosecution  would  lie  for  the  Reg.,  13  Q.  B.  74,  66  E.  C.  L.  74,  17  L. 

presentation  and  allowance  of  a  claim  J.  M.  C.  176,  12  Jur.  974. 

for  *'  committee  work  to  H.     *    *    *  Diseharge  of  Priioner  by  District  At- 

with  team,"  for  the  reason  that  such  a  tomey.  —  An     indictment     against     a 

claim  is  not  for  doing  an  official  act.  county  attorney  for  corruptly  approv- 

An  indictment  which    charges    the  ing  a  bail  bond  and  directing  the  dis- 

250  Volume  XVII. 


CriniiULl  ProMidiBgi.        PUBLIC  OFFICERS.  lodiotmmit  or  lafomiatioii, 

PoiehMiBff  Claims.  —  Where  the  purchase  by  a  public  officer  of 
claims  against  the  public  body  which  he  represents  is  denounced, 
the  offense  must  be  sufficiently  charged;  and  where  each  pur- 
chase constitutes  a  separate  offense,  and  several  purchases  are 
averred  ia  one  count,  there  must  be  an  election  by  the  prosecu- 
tion as  lo  which  offense  it  will  proceed  upon.^ 

Improperly  XaUng  Contraeta.  —  In  some  jurisdictions  it  is  an  offense 
for  public  officers  to  enter  into  contracts  in  their  representative 
capacity  without  observing  legal  requirements  concerning  such 
actions.  In  this  class  of  cases  it  has  been  held  that  the  indict- 
ment must  name  the  contracting  parties  and  must  also  set  out 
sufficient  facts  to  show  the  impropriety  of  the  action  com- 
plained of.* 

oth«r  OiEBiiios,  indictments  for  which  are  discussed  in  the  notes, 
are  making  use  of  or  deriving  profit  from  public  funds*'  oppres- 

charge  of  a  prisoner  against  whom  an  ous  advertisement,  without  otherwise 

indictment  had  been  found,  with  a  view  averring   that   the   payment    was  im- 

of  thereby  preventing  his  arrest  upon  a  proper.     State  v.  Kern,  51  N.  J.  L.  259. 

complaint  filed  in  another  county,  need  An  Indiotmont  for  Unlawfully  Inenrring 

not  show  that  the  complaint  was  suffi-  an  IndobtadnoM  need  not  set  out  the  pur- 

cient,  or  that  the  prisoner  was  guilty  pose  for  which  the  debt  was  created, 

of  the  offense  charged  therein.     State  Duty  v.  State,  9  Ind.  App.  595. 

V.  Wedge,  24  'Minn.  150.  SarpluBago. —  In  Slate  v,  Keru,  51  N. 

1.  Baying  Claima  for  LoM  than  Valne.  —  J.   L.  259,  the  indictment,  which  was 

An  indictment  which  charges  a  county  founded  on  a  statute  prohibiting  the 

treasurer  with  buying  up  an  order  on  award  of  certain   municipal  contracts 

the  county  for  less  than  its  par  value,  except  after  advertisement  and  to  a  re- 

either  by  himself  or  by  his  agents,  di-  sponsible    bidder  whose   terms    were 

rectly  or  indirectly,  sufficiently  charges  most  advantageous  to  the  city,  averred 

the  offense.     Wilder  v.  State,  47  Ga.  that  the  contract  illegally  awarded  was 

522.  for  an  amount  which  required  such  an 

Election.  —  Where  an  indictment  un-  advertisement,  and  that  there  did  not 

der  a  statute  prohibiting  a  purchase  by  exist   any   exigency  of  public  service 

a  public  officer  of  a  claim  against  the  which  would  authorize  such  advertise- 

county  avers  in  a  single  count  several  ment   to   be   dispensed    with.     It    did 

such  purchases   by    the    acMised    the  aver,  however,  that  the  '*  doing  of  said 

prosecution    must    elect   upon    which  work  was  repairs,  which   the  safety  or 

offense   it    will    proceed.     Scruggs   v.  protection   or  the  public  convenience 

State,  III  Ala.  60.  required  advertisements  for  doing  said 

8.  Contraeting    Parties.  —  An    indict-  work  in  the  official  newspapers,  for  six 

ment  against  aboard  of  commissioners  days  at  least,  to  be  dispensed  with," 

for  contracting  for  work  in  a  manner  and  it  was  held  that  though  there  was 

other  than  that  required  by  law  must  an  evident  clerical  error  in  charging 

set  out  the   name   of   the  party  with  that  such  work  was  repairs,  instead  of 

whom  the  contract  was  made.     People  that   it   was    not   repairs,   yet   as    the 

V.  Kalloch,  60  Cal.  113.  charges   of   the    indictment  showed  a 

Failure  to  Advertise  for  Proposals. —  criminal  offense,  without  reference  to 

When  a  city  charier  expressly  prohibits  the  express  command  of  the  statute,  it 

making  a  contract    for  work  without  was  unnecessary   that   the  indictment 

having  previously  advertised  for  pro-  should  negative    the    cases  exempted 

posals  in  a  prescribed  mode,  an  award  from   the   provisions   as   to  advertise- 

of  a  contract  without  such  previous  ad-  ments;  and  further  that  the  averments 

vertisement,   made  wilfully  and   with  as  to  the  repairs  being  immaterial,  and 

evil     intent,    constitutes     a     criminal  not     a    necessary    ingredient    of    the 

offense;  but  it  is  insufficient  to  charge  offense,  they  might  be  rejected  as  sur- 

that  money  was  paid  for  work  actually  plusage. 

done  for  the  city,  without  such  previ-  8.  An    Information    Charging    a   City 
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sion  in  office,  ^  violations  of  the  statutes  of  the  United  States 
respecting  national  banking  associations,'  and  various  violations 
of  election  laws.' 

(7)  Intent  —  Guilty  Knowledge,  —  If  the  offense  charged  is 
clearly  illegal  in  itself  or  is  made  unlawful  by  the  force  of  statu- 
tory provisions  or  otherwise,  or  if  the  act  or  omission  to  act  is  of 
such  a  character  that  it  is  an  offense  whether  or  not  the  accused 
was  actuated  by  improper  or  corrupt  motives,  or  if  in  acting  or 
neglecting  to  act  he  did  so  knowingly,  wilfully,  or  maliciously, 
intent,  knowledge,  wilfulness,  corruption,  or  the  like  need  not  be 
expressly  averred ;  *  but  if  the  act  charged  is  not  clearly  illegal, 

TroMurar  with  Ifalring  a  Profit  out  of  others,  who  were  not  members  of  the 

public  funds  intrusted  to  him  for  safe-  party,  whereby  the  party  in  auestion 

keeping,  by   receiving   and   accepting  was   not  represented  as   required   by 

interest  thereon  from  a  certain  bank,  law,  sufficiently  states  the  offense  de- 

sufficiently  charges  a  crime  under  Pen.  nounced  by  Pen.  Code  N.  Y.,  §  41/',  of 

Code  Wash.,  §  57  (Ball.  Annot.  Codes  omitting,    refusing,   or    neglecting   to 

&    Stat.    Wash.    1897,  §    7123),   which  perform  any  duty  required  by  the  elec- 

forbids  public  officers  from  using,  in  tion  law.     People  v.  Gleason,  12  N.  Y. 

any  manner  not  authorized  bylaw,  any  Crim.  Rep.  192,  18  Misc.  Rep.  (N.  Y. 

portion  of  the  money  intrusted  to  them  Supreme  Ct.)  511. 
for  safekeeping,  in  order  to   make  a        SoUoiting  and  Beoeiving  Money  for  Po- 

profit  out  of  the  same.     State  v.  Boggs,  Utioal  Ptu^KMei.  —  Averments   that  the 

16  Wash.  143.  accused   solicited   and   received    from 

1.  XaUdons Oppreifion  InOffioe.  —  The  another  his  contribution  for  a  political 
specific  acts  constituting  the  offense  of  purpose  charge  by  implication  that  the 
malicious  oppression  in  office,  under  solicitation  and  reception  were  for  the 
Rev.  Stat.  Mo.  (1889),  §  3732,  are  suffi-  same  purpose  as  the  contribution,  and 
ciently  set  forth  in  an  information  al-  no  specific  averment  that  the  accused 
leging  that  the  defendant,  as  mayor,  knew  the  purpose  of  the  contribution 
unlawfully  and  maliciously  com-  is  necessary;  nor  is  the  implication 
manded  a  policeman  to  arrest  the  changed  or  weakened  where  the  ac- 
prosecuting  witness,  and  assaulted  cused,  instead  of  being  charged  with 
him,  and  used  threatening,  profane,  directly  receiving  the  contribution,  is 
vile,  and  abusive  language  to  him,  charged  with  being  unlawfully  con- 
while  he  was  unlawfully  detained  in  cemed  in  receiving  it  '*  indirectly." 
custody,  setting  forth  the  particular  U.  S.  v,  Sbott,  74  Fed.  Rep.  213. 
language  as  used.  State  t^.  Ragsdale,  False  Election  Liiti  and  Setnrni  —  Ba- 
59  Mo.  App.  590.  plioity.  —  An  indictment  charging  elec- 

8.  Viola^on  of  National  Banking  Law.  tion  officers  with    confederating   and 

—  An  indictment  founded  on  Rev.  Stat,  conspiring  together  to  sign,  certify, 
U.  S.,  §  5209,  which  charges  the  presi-  and  attest  as  true  and  genuine  tally 
dent  of  a  national  banking  association  lists  and  returns  of  election  and  know- 
with  a  violation  of  the  statutes  respect-  ingly  acting  in  violation  of  law  by  so 
ing  such  association,  need  not  allege  signing,  etc.,  is  not  duplicitous,  but 
an  intent  to  injure  and  defraud  the  charges  one  complete  felony.  People 
association.     U.  S.  v,  Johnson,  4  Cine.  v.  Eagan,  116  Cal.  287. 

Wkly.  L.  Bui.  361.  Alteration  of  Ballots —Naming  Eleetora. 

8.  Pailnre  to  Allow  Party  Bepresentation.  — An  indictment  of  an  election  officer 

—  An  indictment  which  alleges  that  for  altering  and  defacing  ballots  need 
the  mayor  of  a  city,  after  examination  not  state  the  names  of  the  electors 
of  a  list  of  proposed  election  officers  whose  ballots  were  alleged  to  have  been 
authenticated  and  filed  by  a  local  altered  so  that  the  defendant  may  have 
organization,  recognized  as  regular  by  an  opportunity  to  prove  by  the  voter 
the  last  preceding  state  convention  of  himself  that  he  altered  the  ballot  and 
a  political  party,  refused  to  appoint  voted  it  as  it  appeared  when  canvassed. 
•*  from  the  members  of  that  party  "  in  Binger  v.  People,  21  111.  App.  367. 
accordance  with  law,  but  did  appoint  4.  State  c^.  Buxton,  2  Swan (Tenn.)  57. 
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and  the  fact  of  wilfulness,  knowledge,  malice,  or  corruption  is  a 
necessary  ingredient  of  the  offense,  or  the  existence  of  such  ele- 
ments determines  the  grade  of  the  offense,  the  indictment  must 
aver  that  the  act  proceeded  from  corrupt  or  culpable  motives.  ^ 

Whare  Comption  Ii  Hot  a  HeeoMary  (1893),  §  308,  which  renders  liable  to 

lagredieiLt  of  the  offense  it  is  sufficient  indictment  any  judge  of  probate  who 

CO  charge  the  offense  in  the  language  shall   wilf  ujly   fail   or  neglect  to  dis> 

of  the  statute,  with  proper  specifications  charge  all  the  duties  of  his  office,  and 

of  the  acts  constituting  it.    State  v.  not  under  section  305,  denouncing  offi- 

Ragsdale,  59  Mo.  App.  590.  cial  misconduct,  habitual  negligence, 

GiTing False Certifloato. —  Under astat-  etc.,  and  is  defective  for  the  failure  to 

ute    denouncing    as    an    offense    the  charge  the  defect  to  have  been  wilful. 

fraudulent  giving  by  a  public  officer  of  State  v.  Green,  52  S.  Car.  520. 

a  false  certificate,  the  indictment  need  Kef  usal of  Overseers  of  the  Poor  to  Act, 

not  charge  an  intent  to  defraud  the  re-  —  It  is   not  sufficient  to    allege    that 

cipient.    State  v.  Morse,  52  Iowa  509.  overseers    of    the     poor,    though     re- 

Horth   Carolina    Statute.  —  Code     N.  quested,  "did  not  nor  would"  grant 

Car.  (1883),  §  1090,  denounces  two  dis-  relief,  but,  disregarding  their  duty  as 

tinct  offenses  —  one,  the  wilful  omis-  such  overseers,  neglected  and  refused 

sion,  neglect,  or  refusal   to  discharge  so  to  do.     The  indictment  must  show 

the  duties  of  an  office,  which  is  punish-  that   the   neglect   of  duty  was  wilful, 

able  by  fine  and   imprisonment:    the  State  v.  Hoit,  23  N.  H.  355. 

other,  the  wilful  and  corrupt  action  of  Allegation   of  Facts.  —  An    informa- 

an  officer,  by  omission  or  commission,  tion  for  omitting  to  enter  the  name  of 

contrary  to  his  oath  of  office,  which  is  a  voter  must  allege  that  the  defendants 

punishable  by  removal  from  office  and  knew  the  right  of  the  voter.    Allega- 

by  fine  and  imprisonment.    To  convict  tions  that  the  omission  was  wilful  and 

an  officer  of  wilful  omission,  neglect,  unlawful   are    insufficient.      State    v. 

or  refusal  to  discharge  his  duty,  a  cor-  Daniels,  44  N.  H.  386. 

nipt  intent  need  not  be  shown.    State  Cormptly  Awarding  Centraot  Without 

V.  Hatch,  116  N.  Car.  1003.     See  State  AdvertlBiiig.  —  If  officers  are  forbidden 

V.  Pritchard,  107  N.  Car.  921.  by  statute  to  contract  for  work  to  be 

1.  People    V,    Ward,    85    Cal.    585;  done  without  having  previously  adver- 

Smith  V.  Ling,  68  Cal.  324;    State  v.  tised  for  bids,  an  indictment  charging 

Gardner,  2  Mo.  23;  State  v,  Pinger,  57  them  with   unlawfully,   wilfully,   cor- 

Mo.  243;   State  v,   Pritchard,   107   N.  'ruptly,  and  with  evil  intent  awarding 

Car.  921;    State  v.  Hatch,  116  N.  Car.  to  and  entering  into  a  contract  with  a 

1003;    State  V.  Green,  52  S.  Car.  520;  person  named,  without  previous  adver- 

State  V.  Buxton,  2  Swan  (Tenn.)  57.  tisement  or  public  notice  for  bids  or 

The  Indietment  Should  Follow  tiie  Stat-  proposals,  charges  a  criminal  offense. 
vte  and  charge  that  the  act  was  done  State  v.  Kern,  51  N.  J.  L.  259,  citing 
wilfully  and  maliciously,  when  such  is  State  v.  Startup,  39  N.  J.  L.  423. 
the  language  of  the  statute.  State  v.  Eefual  to  Xi^e  Arrest.  —  An  indict- 
Latshaw,  63  Mo.  App.  620,  2  Mo.  App.  ment  charging  a  police  officer  with  re- 
Rep.  947.  fusing    to    arrest    a    person,   but  not 

WUAil  Hegleot  of  Ihity. —  An  indict-  averring  that  he  was  actuated  by  any 

ment  against  a  county  judge  under  the  improper  motive  or  corrupt  intention, 

Arkansas  statute    (Sand.   &    H.    Stat,  or  acted  wrongfully  and  without  reason 

Ark.  1894,  g  1747)  for  misconduct  in  or  excuse,    is  insufficient,   when    the 

neglecting  to  perform  his  duties  must  offense    denounced    is    dereliction    of 

show    that    the    neglect    was    wilful,  duty  at  an  election  precinct.     Com.  v. 

Casey  v.  State,  53  Ark.  334.     And  see  McPeek,  (Ky.  1892)  20  S.  W.  Rep.  220; 

State  ».  Prescott,  31  Ark.  39.  Com.  v.  Smith,  (Ky.   1892)  20  S.   W. 

An  indictment  charging  &at  the  de-  Rep.  221. 

fendant,  a  judge  of  probate,  and  ex  GinrmpUy  Drawing  Warrants. — In  State 

officio     public     guardian,    having     in  v.  Hein,  50  Mo.  362,  it  was  held  that 

charge     certain     estates,     failed     or  an   indictment   against    justices  of  a 

neglected  to  make  an  annual  report  of  County  Court,  charging  that  under  color 

his  acts  and  doings  as  such    public  of  their  office  they  drew  or  caused  to  be 

guardian  is  under  Crim.  Stat.  S.  Car.  drawn  warrants  on  the  county  treas- 
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Alraie  of  Diforetion  or  Judicial  Power.  —  Where  the  wrongful  act  or  the 
omission  to  act  upon  which  a  conviction  is  sought  is  one  as  to 
which  the  defendant  acted  in  a  judicial  or  ^2/^j/-judicial  capacity, 
or  was  vested  with  a  discretion,  averments  showing  knowledge, 
malice,  or  a  corrupt  intent  are  necessary.*  In  prosecutions  for 
acts  of  this  character,  independently  of  a  characterization  of  the 
act  or  omission  to  act  ^s  wilful,  malicious,  corrupt,  or  the  like, 
or  of  averments  of  knowledge,  facts  which  if  proven  will  be  suffi- 
cient to  warrant  a  conviction  for  the  offense  intended  to  be 
charged  should  be  set  out  in  the  indictment.* 

Corrupt,  Wilful,  or  FeloniouB  Acta.  —  Where  it  is  necessary  to  a  con- 

urer,  etc.,  to  be  good  under  a  statute  propriation,  which  charged  that"  well 

denouncing  wilful  and  malicious  op-  knowing  that   the  appropriation    and 

pression,     partiality,    misconduct,    or  payment     were      illegal    *    *    *    he 

abuse  of  authority  in  an  official  capac-  knowingly  and  feloniously  did  vote  for 

ity  or  under  color    of    office,   should  said  illegal  appropriation,"   was  held 

show  such  acts  as  amount  to  the  im-  defective  because  of  the  absence  of  an 

puted  crime,  and  should  charge   that  averment  that  the  defendant  was  actu- 

the  act  was  done  knowingly  and  cor-  ated   by    some    dishonest    or    corrupt 

ruptly,  and  aver  that  the  act  itself  was  motive, 
wilful.  2.  State  v.  Hoit,  23  N.  H.  355;  State 

Issuing  Sommons  to  Answer  Pretended  v,  Zachary,  Busb.  L.  (M.  Car.)  432; 
Demand.  —  In  State  v,  Gardner,  2  Mo.  Jacobs  v.  Com.,  2  Leigh  (Va.)  769. 
23,  wherein  a  justice  was  charged  with  Keoessitjof  Showing  Facts. —  The  in- 
having  issued  a  summons  command-  dictment  must  show  such  facts  as 
ing  a  person  to  appear  and  answer  a  would  amount  to  the  crime,  independ- 
pretended  demand,  it  was  held  that  the  ent  of  the  word  ''wilful."  State  v, 
indictment  should  have  charged  that  Hein,  50  Mo.  362;  State  v,  Gardner,  2 
the  act  of  issuing  the  summons  was  Mo.  23. 

done    knowingly,    wilfully,   and    cor-        "Knowingly."  —  A  charge    that    the 

ruptly.  defendant     was    **  knowingly  '*    con- 

1.  People  z'.  Ward,  85  Cal.  585;  State  cerned  in  receiving  assessments  or 
V.  Ross,  4  Ind.  541;  State  v,  Latshaw, .  contributions  for  political  purposes 
63  Mo.  App.  620;  State  v.  Kite,  81  Mo.  from  officers  or  persons  in  the  employ 
97;  State  f.  Grassle,  74  Mo.  App.  313;  of  the  United  States,  in  violation  oi 
State  V.  Smith,  18  N.  H.  91;  State  v,  law,  charges  knowledge  that  the  con- 
Cansler,  75  N.  Car.  442;  State  v.  Zach-  tributors  were  such  officers  or  employ- 
ary,  Busb.  L.  (N.  Car.)  432;  Jacobs  v,  ees.  U.  S.  v.  Scott,  74  Fed.  Rep.  213. 
Com.,  2  Leigh  (Va.)  709.  See  also  Peo-  Intent. —  Charging  a  conversion  of 
pie  V,  Sutherland,  9  N.  Y.  App.  Div.  public  moneys  to  have  been  unlawful, 
313;  State  V,  Gardner,  2  Mo.  23;  State  fraudulent,  and  felonious,  is  tanta- 
V,  Pinger,  57  Mo.  243;  State  r.  Fields,  mount  to  charging  an  intent  to  de- 
Mart.  &  Y.  (Tenn.)  137.  fraud,  and  meets  every  requirement  of 

An  Indictment  Against  a  Jastioe  of  the  an  allegation  of  criminal  intent.     State 

Peaoe  for  misconduct  must  slate  that  v,  Noland,  iii  Mo.  473,  wherein  it  was 

he   knew  the  decision    made  by  him,  charged   that    the  defendant,   a  state 

under  which  complaint  was  made,  to  treasurer,    "  did    unlawfully,   fraudu- 

be  a  violation  of  law.     State  v,  Ross,  4  lently,  and  feloniously  convert  to  his 

Ind.  541.  own  use,"  etc. 

An  indictment  of  a  justice  of  the        Corruption. —  An  indictment  charging 

peace  for  malfeasance  in  office  in  re-  a  justice  with  taking  up  estray  animals 

fusing     to    issue    subpoenas    should  and  "  corruptly  causing  them  to  be  ap- 

charge  that  he  refused  "  wilfully  and  praised  before  himself  "  is  substantially 

corruptly."    Jones    v.    People,   3   111.  good,  though  an  appraisal  of  estra3r8 

477.  before  a  justice  consists  of  several  dis- 

In  State  v.  Pinger,  57  Mo.  243,  an  in-  tinct  steps,  and   might,  therefore,  be 

dictmentagainsta  justice  of  the  County  more  specifically  set  out.    Wickersham 

Court  for  unlawfully  voting  for  an  ap-  v.  People,  2  III.  128. 
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viction  that  the  act  of  the  defendant  should  be  corrupt,  wilful,  or 
felonious,  those  facts  should  be  charged ;  ^  but  it  is  otherwise  if 
the  wrongful  act,  as  the  withholding  or  failure  to  pay  over  moneys, 
or  the  like,  of  itself  constitutes  the  offense.* 

(8)  Aider  by  Verdict,  —  Defective  averments  may  sometimes  be 
cured  by  the  verdict,  but  in  just  what  cases  cannot  be  stated. 
It  may  be  said,  however,  that  if  the  defect  in  the  averment  is  one 
of  substance,  it  cannot  be  aided  by  the  verdict, • 

4.  Allegations  and  Proof  —  Variance  —  in  Gononl.  —  Matters 
immaterial  or  irrelevant  to  the  issue  need  not  be  shown ;  there- 
fore proof  of  facts  which  in  no  wise  contribute  to  the  constitution 
of  the  offense  charged,  or  which  do  not  tend  to  support  necessary 
averments  of  the  indictment  or  information,  is  unnecessary  and 
may  be  dispensed  with.* 

Taiianoe.  —  The  reception  of  evidence  variant  from  the  aver- 
ments  of  the  indictment  or  information  will  require  the  reversal 
of  a  conviction  where  it  is  apparent  that  the  defendant  has  been 
prejudiced  by  the  improper  action  of  the  court  in  admitting  the 
objectionable  testimony.  Thus  where  an  offense  of  one  kind  is 
charged,  a  conviction  on  proof  of  an  entirely  different  offense  or 

1.  "Felonioiuly"    as    Equivalent    of  nor  cured  by  the  verdict,  and  can  be 

**  Knradnlently." —  In      an     indictment  raised  by  motion  in  arrest  of  judgment, 

under  Act  Cong.  March  3,  1825  (4  U.  State  v,  Lubin,  42  La.  Ann.  79. 

S.  Stat,  at  L.  118),  punishing  any  one  Sefdial  to  Perform  Duty.  —  In  People 

who  shall  "  fraudulently   embezzle,"  v.  Wattles,  13  Mich.  446,  which  was  an 

etc.,  the  word  *'  feloniously  "  will  not  information  against  election  officers  for 

supply  the  place  of  "fraudulently."  the  refusal  to  administer  an  oath  to  a 

U.  S.  V,  Forrest,  3  Cranch  (C.  C.)  56.  person  who  was  challenged  on  offering 

8.  An  Indietment  for  a  Failnre  to  Pay  to  vote,  it  appeared  that  the  vote  of  a 

Orer  Honeys  CoUeoted  as  part  of  a  par-  person  not  registered  as  required  by 

ticular  fund  need  not  allege  that  such  law  could  not  be  recorded,  and  as  to 

moneys  were    withheld   wilfully    and  whether  or  not  an  allegation  that  the 

fraudulently,  nor  that  they  were  a  part  person  offering  to  take  the  prescribed 

of  the  fund   in  question.     Mahar    v.  oath  was  at  the  time  a  duly  qualified 

State,  28  Ark.  207.  elector  could  be  held  after  verdict  to 

8.  Averment  of  Offiolal  Charaeter.  —  An  include  the  fact  of  registry,  it  was  said : 
allegation  that  the  defendants  were  '*  Inasmuch  as  no  verdict  could  prop- 
"  overseers  of  the  poor  "  is  good  after  erly  have  been  found  against  the  de- 
verdict  though  there  were  no  averments  fendants  without  proof  of  registry,  the 
that  they  acted  as  overseers,  or  that  defective  mode  of  stating  the  fact 
they  had  accepted  the  office.  Stale  v,  might,  perhaps,  have  been  aided  by  the 
Hoit,  23  N.  H.  355.  verdict  at  common  law.'* 

In    a    prosecution   under  a  statute  4.  See  generally  article  Variance. 

which  provides  for  the  punishment  of  Validity  of  Debt  Unlawfully  Incurred, 

••any    judge,    justice    of    the    peace,  — On  the  trial  of  an  officer  for  unlaw- 

sheriff,   coroner,    constable,    or    other  fully  creating  a  debt,  it  need  not  be 

civil  officer,"  for  oppression  or  extor-  shown  that  the  debt  was  valid  and  en- 

tion  under  color  of  his  office,  it  is  es-  forceable.     Duty  v.  State,  9  Ind.  App. 

sential  that  the  indictment  or  informa-  595. 

tion  should  charge  and  that  it  should  Where  a  Cormpt  Intent  is  a  necessary 

be  proven  that  the  accused  was  one  of  ingredient  of  the  offense,  it  is  neces- 

the  officers  designated  in  the  statute,  sary  to  charge  its  existence  in  the  indict- 

The  omission  of  such  an  averment  is  ment  and  to  make  proof  of  it  on  the 

a  defect  of    substance,  which    is  not  trial.     State  v.  Pritchard,  107  N.  Car. 

waived  by  pleading  to  the  indictment  921. 
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stances  must  have  existed,  when  such  facts  or  circumstances  do 
not  constitute  an  element  of  the  offense  charged  in  the  case  under 
consideration.* 

c.  Criminal  Intent.  —  Where  the  defendant  is  charged  with 
embezzling  or  converting  to  his  own  use  public  moneys  intrusted 
to  him  as  a  public  officer,  or  moneys  over  which  he  exercised 
some  control,  the  jurors  may  properly  be  instructed  that  if  they 
find  from  the  evidence  that  there  was  an  embezzlement  or  unlaw- 
ful conversion  of  the  moneys  in  question,  they  may  infer  a 
criminal  intent  to  commit  the  offense  charged.* 

d.  Wilfulness  —  Malice.  —  Where  to  justify  a  conviction  of 
the  offense,  the  act  or  omission  must  be  shown  to  have  been 
wrongful,  wilful,  malicious,  or  of  the  like  nature,  the  jury  should 

who  asks  or  receives  any  emolument,  §  6975,  subdiv.  4,  denouncing  as  an 
grat  uity,  or  reward,  *  *  *  except-  o£fense  the  deposit  of  public  moneys 
ing  such  as  may  be  authorized  by  law,  with  any  bank  or  banker  otherwise 
for  doing  any  official  act,  is  guilty  of  a  than  on  special  deposit,  it  is  error  to 
misdemeanor,"  it  is  error  to  give  an  instruct  the  jurors  that  before  they  can 
instruction  which  construes  the  statute  convict  they  must  be  satisfied  beyond 
in  such  a  way  as  to  make  criminal  the  a  reasonable  doubt  that  the  statute  was 
act  of  demanding  and  receiving  pay  violated  with  the  intent  feloniously 
upon  a  purely  private  and  strictly  non-  and  corruptly  to  wrong,  cheat,  or  de- 
official  claim.  State  v,  Bauer,  i  N.  fraud  the  county  of  its  money,  or  prop- 
Dak.  273.  erty,   or  any  part  thereof.      State  v. 

OharaoUrising  Offioer.  —  In  Spalding  Browne,  (Idaho    1896)    44    Pac.  Rep, 

V,  People,  172  111.  40,  it  appeared  that  552. 

the  defendant  was  indicted  for  embez-  Malioiovsly  Direetiiig  Arrest.  —  On  the 

zlement  as  treasurer  of  a  university,  trial  of  an  indictment  against  the  mayor 

which  had  been  founded  by  the  state,  of  a    city,   for    maliciously    directing 

which  was  supported  by  state  funds,  an  unlawful  arrest,  an  instruction  that 

and  which  was  governed  by  trustees  the  peace  officer  who  made  the  arrest  at 

elected  by  the  public,  and  it  was  held  the  defendant's  direction  was  under  no 

that  an  instruction  that  the  defendant  obligation  to  do  so  if  he  knew  that  no 

was  an  officer  of  a  municipal  corpora-  offense  had  been  committed  is  properly 

tion,  and  punishable  as  such,  was  not  refused,  because  immaterial.    State  v, 

such  error  as  required  a  reversal.  Ragsdale,  59  Mo.  App.  590. 

1.  ImmatArial    Element  —  Corruption,  8.  An      instruction     informing    the 

—  In  State  v.  Ragsdale,  59  Mo.  App.  jurors  in  effect  that  they  might  find  the 

590,  which  was  an  information  founded  intent  from  the  unlawful  conversion  is 

upon  a  statute  providing  that "  every  not  prejudici^,  when  at  the  instance 

person  holding  any  office  of  public  trust  of  the  defendant  they  were  expressly 

who  shall  be  guilty  of  wilful  and  mall-  required    to    find    not   only   that  the 

cious    oppression,    partiality,  miscon-  defendant    unlawfully,  wilfully,    and 

duct,  or  abuse  of  authority  in  his  official  feloniously  converted  the  money,  but 

capacity  or  under  color  of  his  office  that  he  must  have  done  it  **  with  the 

*    *    *    shall  be  deemed  guilty,"  etc.,  intent  at  the  time  to  convert  it  to  his 

an  instruction  that  the  defendant  was  own   use,"   and   also  were   told    that 

guilty  of  no  offense  unless  he  acted  "  feloniously  "  means  "  a  wrongful  act 

from    wilful,    malicious,   and    corrupt  wilfully  done."     State  v.  Noland,  iii 

motives  was  held  to  have  been  properly  Mo.  498. 

refused  for  the  reason  that  corruption  Ignorfaig     Intent.  —  An     instruction 

was  not  an  ingredient  of  the  statutory  that  the  defendant  was  guilty  if  the 

misconduct    or    abuse    of    authority  jury   found  that  he  had  unlawfully, 

charged  in  the  case«  t.  ^.,  the  assault'  fraudulently,  and  feloniously  con  verted 

upon,  arrest,  and  imprisonment  of  two  money  which  he  had  received  officially 

citizens  by  the  mayor  of  a  city.  is  not  erroneous  because  ignoring  the 

Intent.  —  In  the  prosecution  of  an  in-  question  of  criminal  intent.     State  v, 

dictmeat  under  Rev.  Stat.  Idaho  (1887),  Manley,  107  Mo.  364. 
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be  instructed  as  to  what  conduct  will  be  embraced  within  the 
meaning  of  the  terms.  ^ 

8.  Provinoa  of  Court  and  Jury.  —  Questions  of  law  are  for  the 
consideration  of  the  court,  but  the  jurors  are  the  sole  judges  of 
the  facts.* 

7.  Verdict  —  The  verdict  should  be  justified  by  the  proof,  and 
should  be  of  such  a  character  that  judgment  can  be  pronounced 
upon  it.'  And  it  has  been  held  that  a  general  verdict  may 
properly  be  returned  on  the  trial  of  an  indictment  containing 
more  than  one  count. ^ 

8.  Judgment  —  Sentence.  —  Where  no  discretion  is  vested  in  the 
trial  court,  the  prescribed  penalty  must  be  inflicted  upon 
conviction.* 

v.  AXBAB8AD0B8  AVD  OoHBiHUi  —  1.  Actions  and  Suits  Bj. — 
Foreign  governments  may  appear  and  conduct  actions  and  suits 
by  their  duly  accredited  ministers.* 

1.  OoBftnutlon  of  '*  Wilfully."  —  On  a  guilty  or  not  guilty,  without  specifying 

firosecntion  for  "  wilfully  "  intruding  upon  what  count  they  so  find.     State 

nto  a  public  office,  wherein  it  appears  v,  Noland,  iii  Mo.  473. 

that  the  defendant  acted  in  good  faith  Impoiitieii  of  if<«<m«iw  BontoiM.  —  On 

and  on  the  advice  of  counsel,  it  is  error  the  trial  of  a  post-office  official  on  an 

to  instruct  that  *' wilfully  "  in  a  statute  indictment  which  charged  him   with 

(Pen.  Code  N.  Y.,  §  56)  means  *'  In-  violating  one  section  of  the  statutes  by 

tentional,  not  by  inadvertence,**  and  embezzling  money-order   funds  (Rev. 

that  acting  intentionally  is  acting  wil-  Stat.    U.    S.,   §  4046),   and  also  with 

fully.     People  v.  Bates,  79  Hun  (N.  Y.)  neglecting  to  deposit  the  same  amount 

584.  of  postal  revenues,  as  required  by  an- 

"  yetoniooaly."  —  In  State  v,  Noland,  other  section,  the  jur^  rendered  a  ver- 

III  Mo.  498,  an  instruction  that  '*  felo-  diet  of  guilty,  and   it  was  held  that 

niously  "  meant  "  a  wrongful  act  wil-  there  was  no  prejudicial  error,  it  ap- 

fnlly  done  "  was  approved.  pearing  that  the  accused  received  the 

Halioe. — An  instruction  which  defines  minimum  sentence  under  either  sec- 
malice  as  "  bad  temper  "  is  erroneous,  tion.  Vives  v.  U.  S.,  92  Fed.  Rep.  355. 
State  V.  Long,  117  ^f.  Car.  791.  ft.  Shattuck  v.  State,  51  Miss.   575. 

t.  lifldtatiinBi.  —  An  indictment  or  in-  And  see  generally  article  Judgments, 

formation  which  contains  an  averment  vol.  11,  p.  796. 

negativing  prescription  presents  a  ma^  Joint  Jndgiuiit.  —  Where  for  a  failure 

terial  issue  of  facts,  which  a  jury  can  to  discharge  their  duties  as  a  county 

alone  decide.    State  v.  Strong,  39  La.  board  the  members  thereof  are  liable 

Ann.  1081.  under  the  indictment  in  their  individ- 

S.  See  generally  article  Verdict.  ual  capacities  only,  a  joint  judgment 

TagnsnoM.  —  On  the  trial  of  an  in-  against  them  is   erroneous.    Slate  v. 

dictment  for  extortion  a  verdict  that  Hopkins,  7  Blackf.  (Ind.)  494. 

the  defendant  was  guilty  of  acting  op-  6.  BahmiiMlon  of  laitrootloiis.  —  Where 

pressively  is  too  vague  to  serve  as  the  a  duly  accredited  minister  of  a  foreign 

foundation  of  a  judgment.     State  v»  country  announces  that  he  acts  in  a 

Fields,  Mart.  &  Y.  (Tenn.)  137.  suit  under  authority  from  his  govern- 

4.  Osncnd  Yerdiet.  —  On  the  trial  of  ment,  a  court  of  justice  will  not  re- 

an  indictment  in  several  counts  for  the  quire  him  to  submit  his  instructions, 

conversion  of  public  aooneys,  the  jurors  Mexico  v,  De  Arangoiz,  5  Duer  (N.  Y.) 

may,  in  returning  their  verdict,  if  they  643. 

believe  the  defendant  to  be  guilty,  spe-  Undntakiiig  on  Ansit.  —  When  a  for- 

cifv   upon   what  count  they  find  him  eign  state  is  the  plaintiff,  an  undertak- 

guilty;  and  they  may  find  him  guilty  ing  accompanying  an  order  of  arrest, 

or  not  guilty  upon  one  count,  and  guilty  signed  and  acknowledged  by  its  resl- 

or  not  guilty  as  to  the  other  counts;  or  dent  minister,  on  the  part  of  the  plain- 

they  may  return  a  general  verdict  of  tiff,  is  a  valid  undertaking  within  the 
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A  Coniol  of  a  Fonign  Power,  it  would  seem,  though  not  entitled  to 
represent  his  sovereign  in  a  country  where  the  sovereign  has  an 
ambassador,  is  entitled  to  intervene  for  all  subjects  of  that  power 
interested ;  though  under  some  circumstances  he  may  act  for  the 
government  itself.*  This  he  may  do  without  a  special  procura- 
tion from  those  for  whose  benefit  he  acts.*  But  he  cannot 
receive  actual  restitution  of  the  res  in  controversy,  without  a 
special  authority  from  the  particular  individuals  who  are  entitled 
thereto.' 

2.  Actions  and  Suits  Against  —  JuriidlotioxL.  —  The  judicial  power 
of  the  United  States  extends  to  all  suits  affecting  foreign  ambas- 
sadors, consuls,  or  other  public  ministers.  By  the  law  of  nations 
ambassadors  and  foreign  ministers  are  not  subject  to  suits  or  pro- 
ceedings in  courts  of  justice,  but  consuls  of  foreign  governments 
are  amenable  to  the  ordinary  jurisdiction  of  the  tribunals  of  the 
country  in  which  they  are  accredited^,*     The  consular  character 

provisions  of  the  code.    Mexico  v.  De  In    Hew   York,    where    property    is 

Arangoiz,  5  Duer  (N.  Y.)  634.  vested  in  an  officer  for  the  time  being 

1.  Robson  V.  The  Huntress,  2  WaU.  of  a  foreign  government,   and  he  is 

Jr.   (C.   C.)   59;    The  Ship  Adolph,   i  authorized    by  the  country  he  repre- 

Curt.   (U.   S.)  87;    The  Antelope,    10  sen cs  to  maintain  an  action  therefor  in 

Wheat.  (U.  S.)  66;  The  Anne,  3  Wheat,  his  own   name,  be  may  maintain  such 

(U.   S.)    435.     See    also  The    London  an  action    within  the  s',ate.     Peel  v. 

Packet,  I  Mason  (U.  S.)  14.  EUiott,  7  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 

Salvage.  —  A  foreign  consul  has  au-  433. 

thority  to  petition  the  court  to  order  8.  The  Bello  Corrunes,  6  Wheat.  (U. 

the  marshal  to  pay  into  the  registry  S.^  152;    The  Antelope,  10  Wheat.  (U. 

proceeds  of  a  sale  of  property  libeled  S.)  66. 

for  salvage,  in  which  the  citizens  or  8.  The  Bello  Corrunes,  6  Wheat.  (U. 

subjects  of  his  country  are  interested,  S.)  152. 

they  being  absent,  and  having  no  other  Proof  of  Intereit.  —  Although  a  for- 

legal     representative    in    the    United  eign  consul  is  admitted  to  interpose  a 

States.     The  Ship  Adolph,  i  Curt.  (U.  claim  in  the  admiralty  for  subjects  un- 

S.)  87.  known  of  his  nation,  yet  before  renti- 

Sufficiency  of  Libel,  —  Though  in   a  tution   can  be  decreed,  proof   of   the 

libel  for  salvage  by  a  consul  he  should  individual   proprietary    interest    must 

not  set  forth    the    particulars   of  his  be  exhibited.    The  Antelope,  10  Wheat, 

claim,  still  it  will  be  sufficient  if  they  (U.  S.)  66. 

can  be  fully  gathered  from  the  allega-  4.  Judiciary  Act  1789,  i  U.  S.  Stat, 

tions  of  the  libel  and  the  case  it  sets  at  L.  73;    Davis  v,  Packard,  7  Pet.  (U. 

forth.     Robson    v.    The    Huntress,    2  S.)  276;    Gittings  v.  Crawford.  Taney 

Wall.  Jr.  (C.  C.)  59.  Dec.  (U.  S.)  i;  St.  Luke's  Hospital  v. 

Claiming  Veiiel.  —  A  consul  of  a  for-  Barclay,  3  Blatchf.  (U.  S  )  250;  Graham 

eign  government  who  is  the  only  rep-  v.  Stucken,  4  Blatchf.  (U.  S  )  50. 

resentative  present  of  his  government  "Casei  Aifeoting  Coninili  stand  in  the 

has  the  right  to  intervene  and  claim  a  same    precise    category    as    cases    in 

vessel  belonging  to  such  government,  which  a  state  shall  be  a  party;  that  is, 

against  which  a  libel  has  been  filed  to  the  judicial  power  of  the  United  States 

secure  her  forfeiture.     The  Conserva,  extends   to    them,  and    the    Supreme 

38  Fed.  Rep.  432.     But  see  The  Anne,  Court  is  given  original  jurisdiction  in 

3  Wheat.  (U.  S.)  445,  wherein  it  was  them.    The  ninth  section  of  the  Judi- 

held  that  a  consul,  merely  by  virtue  of  ciary  Act  of  1789  (Rev.  Stat.   U.   S., 

his  office,  and  without  the  special  au-  §  563,  subdiv.  17)  expressly  conferred 

thority  of  his  government,  cannot  in-  jurisdiction  on  the  District  Courts  '  of 

terpose  a  claim  for  the  assertion  of  the  all  suits  against  consuls  or  vice-con- 

violated  rights  of  his  sovereign.  suls,   except  for  offenses,'  etc.     The 
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of  an  alien  only  exempts  him  from  the  jurisdiction  of  state  courts 
in  civil  suits.  ^ 

objection  was  early  made  —  as  early  ernment.     Bors  v.  Preston,  iii  U.  S. 

as  in  1793  —  that  this  was  in  violation  252. 

of  the  Constitution  as  trenching  on  the  Privilege  from  Arrest.  —  A  chargi 
original  jurisdiction  conferred  upon  ^affaires  is  entitled  to  privilege  from 
the  Supreme  Court.  U.  S.  v.  Ravara,  arrest  until  his  return  home,  although 
2  Dail.  (U.  S.)  297.  According  to  Chief  he  has  been  for  some  months  super- 
Justice  Taney  the  question  was  van-  seded  by  a  minister  plenipotentiary, 
ously  decided  and  argued  by  eminent  the  detention  of  the  former  being  oc- 
jadges  and  jurists  through  a  series  of  casioned  by  his  oflScial  business.  The 
cases  thereafter,  and  the  question  re-  court  will  discharge  him  from  arrest, 
mained  an  open  one  until  the  case  of  without  requiring  proof  from  the  de- 
Davis  V.  Packard,  7  Pet.  (U.  S.)  281,  partment  of  state  of  his  reception  in 
directly  affirmed  the  constitutionality  his  diplomatic  character  by  the  Presi- 
of  the  Act  of  1789.  See  Gittings  v,  dent.  Dupont  v.  Pichon,  4  Dall.  (Pa.) 
Crawford.  Taney  Dec.  (U.  S.)  i  et  seq,^  321. 

in  which  case  the  chief  justice,  after  Offonie  Against  Minliter. — The  offense 
reviewing  the  prior  decisions  and  opin-  of  offering  violence  to  the  person  of  a 
ions,  and  following,  as  he  says,  the  foreign  minister  is  not  a  case  '*  affect- 
case  of  Davis  V.  Packard,  the  opinions  ing  ambassadors,  other  public  minis- 
of  elementary  writers,  and  the  contem-  ters,  and  consuls,"  within  the  meaning 
poraneous  construction  of  Congress,  of  the  United  States  Constitution,  art. 
decided  in  favor  of  the  Act  of  1789."  3,  §  2,  and  the  United  States  Circuit 
Texas  v.  Lewis,  14  Fed.  Rep.  65.  Courts   have  jurisdiction  of  such  an 

The  jurisdiction  of  a  court  of  the  offense  under  the  Judiciary  Act  of  1789, 

United  States  in  suits  brought  by  citi-  §  11  (i  U.  S.  Stat,  at  L.  78),  concerning 

zens  against  aliens  will  not  be  defeated  crimes  and  offenses.     U.  S.  v,  Ortega, 

because  of  the  fact  that  the  defendant  11  Wheat.  (U.  S.)  467. 

is  a  foreign  consul.     Bors  v,  Preston,  1.  St.  Luke's  Hospital  v.  Barclay,  3 

III  U.  S.  252.  Blatchf.  (U.  S.;259;  Davis  r.  Packard, 

Joint  Debtor.  —  On  a  debt  owed  jointly  7  Pet.  (U,  S.)  276. 

by  two,  one  of  whom  is  a  consul  of  a  The  Cooititu^nal  Grant  of  Original 

foreign  government,  resident  and  act-  Jnriidiotion  to  the  United  States  10  courts  . 

ing  within  the  United  States  in  that  of  all  cases  affecting  consuls  does  not 

capacity,  an  action  can  be  maintained  prevent  Congress  also  conferring  juris- 

soleiy  against  him  in  the  District  Court  diction   in   such   cases   upon   the  sub- 

of  the   United   States.      Betts,    J.,  in  ordinate  courts  of  the  Union.     Bors  v. 

Valarino  v.  Thompson,  28   Fed.  Cas.  Preston,  iii  U.  S.  252;  U.  S.  tf.  Ravara, 

No.  i6,8iOfl.  2  Dall.  (U.  S.)  297. 

The  District  Court  Has  Jurisdiction  of  Extradition    Prooeedlngs.  —  The    pro- 

a  suit  brought  by  an  alien  against  the  visions  of  Rev.  Stat.  U.  S.,  §  711,  that 

consul  of  his  nation,  residing  within  criminal    proceedings  against  consuls 

the  district,  to  recover  the  amount  of  shall  be  triable  in  the  federal  courts,  to 

official  fees  improperly  exacted.     Lor-  the  exclusion  of  state  authority,  do  not 

way  r.  Lousada,  i  Lowell  (U.  S.)  77.  apply   to   preliminary    proceedings  in 

Tlio  Alienage   of  the  Defendant  Will  extradition    nor  to    commitments    by 

Hot  Be  Preeiimed  merely  from  the  fact  magistrates.       In  re  lasigi,   79   Fed. 

that  he  is  the  consul  of  a  foreign  gov-  Rep.  751. 
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2.  At  a  Subsequent  Term^  267. 
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5.  After  Default^  269. 
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7.  After  Remand,  269. 

v.  Objections  to  Plea,  269. 
VL  FOBX  AED  BsainnTEs  of  Plea,  269. 

1.  Commencement,  269. 

2.  Body,  269. 
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TEL  BEwniBEEs  aed  Seplicatioh8^  271. 

1.  In  General,  271. 

2.  Demurrers,  272. 

3.  Replications^  272. 

Yin.  Juboment,  272. 
IX.  O08T8,  273. 

CROSS-REFERENCES. 

See  in  general  the  articles  PLEAS  AT  LAW,  vol.  16,  p.  539; 
SUPPLEMENTAL  PLEADINGS;  and  consult  the  General 
Index  to  this  work. 

I  Defieitioe  aed  Vatttbe  of  Plea.  —  A  plea  puis  darrein 
continuance  ^  is  a  plea  put  in,  after  issue  joined,  for  the  purpose 

1.  Origin  of  Term.  —  The  term  is  Nor-  practice  in  the  courts  of  common  law 

man-French,  meaning  '*  since  the  last  after  issue  joined  to  give  a  day  for 

continuance.'*    In  Harding  v.  Mi  near,  the  parties  to  appear  in  court  by  an 

54  Cal.  502,  it  was  said  that  It  was  the  entry  upon  the  record.    This  was  called 
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of  introducing  matter  of  defense  that  has  arisen  since  the  last 
stage  of  the  suit.  * 

Tbm  Cfta  Be  But  Qm  plea  fuis  darrein  continuance  in  the  same 
cause.* 

Xut  Conform  to  Com.  —  Such  plea,  like  one  at  any  other  stage  of 
the  action,  must  conform  to  the  case.* 

InAlMtomoBt  or  In  Bar.  —  If  the  fact,  had  it  originally  existed, 
must  have  been  pleaded  in  abatement,  or  if  it  must  have  been 
pleaded  in  bar,  it  must  be  pleaded  in  the  same  way,  if  it  occurs 
while  the  suit  is  pending.^ 

n.  Btfbot  07  Plea.  —  At  Common  Law  the  plea  supersedes  all 
other  pleas  and  defenses  in  the  cause,*  and  on  the  record  the 

the  continuance,  because  thereby  a  at  a  former  term  a  plea  of  other  matter 
proceeding  was  continued  without  in-  in  abatement  had  been  filed,  or  an 
terruption  from  one  adjournment  to  an-  issue  on  matter  in  bar  had  been  con- 
other.  In  the  progress  of  time  the  eluded.  And  where  it  appeared  that 
entry  became  merely  formal,  and  two  pleas  in  abatement  were  both  filed 
might  be  made  &tany  time  to  make  the  at  the  same  term,  and  each  of  them  as 
record  complete.  U/li'if^  3  Blaclc.  Com.  a  fXes.  puis  darrein  continuance ^  it  wOk 
316.  held  that  the  later  plea  was  rightly  ro- 

1.  Stephen  on  PI.  64.  jected  because  it  did  not  aver  that  tht 

Xodifioation  of  Ptaotioo.  —  When  any  death  alleged  by  it  occurred  after  th& 
new  matter  arose  in  a  case  after  issue  filing  of  the  first  plea.  Gaines  9. 
joined,  and  between  the  last  continu-  Conn,  2  Dana  (Ky.)  231. 
ance  and  the  day  set  for  the  reappear-  Whore  Loavo  Was  Granted  to  TUo 
ance  of  the  parties,  the  defendant  was  Amonded  Fleas,  and  the  plaintiff  de- 
entitled  on  the  day  for  reappearing  to  murred  to  both  of  them  because  of  the 
plead  it  as  a  matter  which  had  arisen  violation  of  the  rule,  the  demurrer 
subsequently  to  the  last  continuance,  was  overruled,  but  the  court  ordered 
or,  in  modern  practice,  after  the  last  the  second  plea  to  be  striclten  from 
pleading.  Harding  v.  Minear,  54  Cat.  the  files.  Mfllikin  v.  Jones,  77  111.  372; 
502;  Waterbury  v.  McMillan,  46  Miss.  East  St.  Louis  v.  Renshaw,  153  IH.  49X. 
635.  S.  McKeen  v,  Parker,  51  Me.  389. 

The  Codes  have  produced  a  change  in  4.  McKeen  v,  Parker,  51  Me.  389. 

the  practice  in  this  regard,  and  in  place  6.  Alabama,  —  Sadler    v.    Fisher,    3 

of  the  plea /MX  darrein  continuance  a  Ala.  200;    McCall  v,  McRae,   zo  Ala. 

supplemental  answer  is  provided,  for  313. 

leave  to  file  which  application  is  usu-  Arkansas, — Collins   v.  Karatopsky, 

ally  required  to  be  made.     For  a  full  36  Ark.  316. 

treatment  of  this  subject  see  the  article  Illinois,  —  Straight  v,   Hanchett,   23 

Supplemental  Pleadings.  111.  App.  584;  Ryan  v,  Baltimore,  etc., 

8.  I  Chitty  on  Pleading  602;  Wheel-  R.   Co.,   60  111.   App.    612;     Dinet  v, 

ock  V,  Rice,  i  Dougl.  (Mich.)  267.  Pfirshing,  86  111.  83;  Mount  v.  Scholes, 

¥oan!ng  of  Bnlo.  —  When  it  is  said  120  111.  394;  Harding  v,  Horton,  79  IlL 

that  a  sec(uid  plea,  puis  darrein  continu-  App.  123. 

ance  shall  not  be  allowed,  all  that  is  Indiana,  —  Scott  v,  Brokaw,  6  Blackl. 

meant  is  that  a  second  plea  shall  not  be  (Ind.)  241. 

indulged  if  the  matter  pleaded  was  in  Maine.  —  McKeen  v,  Parker,  51  Me. 

existence   when   the  former  plea  had  389;    Jewett    v,   Jewett,   58   Me.   234; 

been  filed,  and  that  after  disposing  of  Morse  v.  Small,  73  Me.  565;  Hilliker  v, 

one  plea  puis  darrein  continuance  an-  Simpson,  92  Me.  590. 

other  shall  not  be  filed   at   the  same  Massachusetts,  —  Coffin   v,   Cottle,   9 

term;  but  if,  after  one  pleading,  mat-  Pick.  (Mass.)  287. 

ter  either  in  abatement  (as  the  death  of  Michigan,  —  Wheelock    v.    Rice,     X 

the  plaintiff)  or  in  bar  (as  a  release  of  Dougl.  (Mich.)  267;  Johnson  v,  Kibbee, 

the  cause  of  action)  shall  occur,  there  36  Mich.  269;  Whittemore  v,  Stephens, 

can  be  no  doubt  that  it  may  be  made  48  Mich.  573. 

an  available  defense  by  plea,  although  New       Hampshire,  —  Pemigewassof 

2«8  Volume  XVII.    . 


VeMMity  PUIS  DARREIN  CONTINUANCE.  of  Plea. 

cause  of  action  is  admitted  to  the  same  extent  as  if  no  other 
defense  had  been  urged  than  that  contained  in  the  plea.*  Such 
a  plea,  in  fact,  strikes  from  the  record,  by  operation  of  law,  all 
previous  pleas,  and  everything  stands  confessed  except  the  matter 
contested  by  the  plea^^w.*  This  rule  proceeds  on  the  hypothesis 
that  the  party  assumes  a  new  ground  of  defense  to  the  action, 
abandoning  the  defense  before  relied  on.' 

Under  Butntes.  —  In  many  of  the  United  States  the  common-law 
rule  is  not  followed,  and  statutes  have  provided  that  the  plea  will 
not  eliminate  all  other  defenses  and  place  the  issue  of  the  suit 
entirely  on  the  new  plea.* 

ni  VECE88ITY  OF  Plea  —  1.  In  General.  —  The  occasion  for 
pleas  of  this  kind  arose  from  the  fact  that  it  frequently  happens 
that  some  new  matter  of  defense  arises,  pending  the  suit,  which 

Bank  v.  Brackett,  4  N.  H.  557;  Wis-  Ho  Departure  from  Earlier  Pleas.— It  is 

heart  v.  Legro,  33  N.  H.  177;  True  v,  not  a  departure  from  the  first  plea,  but 

Huntoon,  54  N.  H.  121.  a    waiver   thereof,    of   which    no    ad- 

New  Jersey,  —  Den  v.  Sanderson,  18  vantage  can  afterwards  be  taken,  nor 

N.  J.  L.  426.  can    the    plainti£f     proceed     thereon. 

New   York,  —  Kimball    v.  Hunting-  Wright  z\  Evans,  53  Ala.  103. 

ton,  10  Wend.  (N.  Y.)675;  Dauchy  u,  8.  Rayner  v,  Dyett,  2  Wend.  (N.  Y.) 

Van  Alstyne,  3  How.   Pr.  (N.  Y.  Su-  300,  holding  that  where  the  defendant 

preme  Ct.)  100.  had  denied  the  plaintiff'^  right  of  re- 

North  Carolina,  —  Greer  v.  Sheppard,  covery,  and   subsequently  obtained  a 

I  Hayw.  (N.  Car.)  g6.  discharge  in  bankruptcy  exempting  his 

Pennsylvania,  —  Woods  v.  White,  97  body  from    imprisonment,    which    he 

Pa.  St.  222.  pleaded,  so  that  if  judgment  did  pass 

Rhode  Island,  —  Smith  i^.  Carroll,  17  against  him,  his  body  should  not  be 

R.  I.  135.  subject  to  imprisonment,  it  was  not  an 

South       Carolina,  —  Simonton      v,  admission   of    the  plaintiffs'   right  of 

Younge,  i  Strobh.  L.  (S.  Car.)  17.  action,  nor  did  it  set  up  any  new  mat- 

Tennessee,  —  Sanderlin  v,  Dandridge,  ter  by  way  of  defense  to  the  action,  for 

3  Humph.  (Tenn.)  99.  it  affected  only  the   remedy,   not  the 

Wisconsin, — Adler  v.  Wise,  4  Wis.  right  of  the  plaintiffs;  and  the  former 

159;  Adams  v.  Filer,  7  Wis.  306.  pleas    were,    therefore,    not    waived. 

United  States,  —  Wisdom  v.  Williams,  See  also  Culver  v,  Barney,  14.  Wend. 

Hempst.  (U.  S.)  460;  Yeaton  v,  Lynn,  5  (N.  Y.)  161. 

Pet.  (U.  S.)   224:    Wallace  v,  M'Con-  Where  the  Plea  Ooee  to  One  of  Beveral 

nell,  13  Pet.  (U.  S.)  136.  Connti  or  to  any  particular  part  of  an 

England,  —  Bac.  Abr.,  tit.  Pleas  and  entire  claim  there  is  no  reason  for  mak- 
Pleadings,  Q. ;  Barber  v.  Palmer,  i  Ld.  ing  it  a  waiver  beyond  what  it  pro- 
Ray  m.  693;  Vaughan  v.  Browne,  2  fesses  to  answer.  Morris  v.  Cook,  19 
Stra.  1 106.  Wend.  (N.  Y.)  699;  Davis  v.  Burgess, 

1.  Kimball  v,  Huntington,  10  Wend.  18  R.   I.  85;  Lincoln  v.  Thrall,  26  Vt. 

(N.  Y.)  675;  McKeen  v,  Parker,  51  Me.  304. 

389;  Whittemore  v,  Stephens,  48  Mich.  4.  See   the   statutes  of   the   various 

573;  Burt  V.  Wayne  Circuit  Judges,  90  states,  and  see  Manly  v.  Union  Bank, 

Mich.  520;  Harding  v,  Horton,  79  111.  i  Fla.   128;    Susong  v.  Jack,  i  Heisk. 

App.  123.  (Tenn.)  415;    Lacy  v,  Rockett,  11  Ala. 

It  If  Said  to  Be  Dangerone  to  Sely  upon  1002. 
Baoh  a  Plea  without  due  consideration.  In  Massachusetts^  under  a  statute  pro- 
for  it  confesses  the  matter  which  was  hibiting  special  pleas  in  bar  and  allow- 
before  in  dispute  between  the  parties,  ing  all  matters  of  defense  to  be  given 
Cockaine  v,  Witnam,  Cro.  Eliz.  49;  in  evidence  under  the  general  issue,  it 
Webb  V.  Steele,  13  N.  H.  230.  was  held  that  a  defendant   may  give 

8.  Angus    V,    Chicago    Trust,    etc.,  in   evidence   any   matter   set  forth   in 

Bank,  170  111.  298;  Waterbury  v.  Mc-  his   original    specification    of    defense 

Millan,  46  Miss.  635.  although  he  relies  on  another  specifica- 
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it  would  be  inequitable  to  preclude  a  defendant  from  taking 
advantage  of  at  the  trial ;  and  therefore  he  is  permitted  to  avail 
himself  of  it  by  this  sort  of  special  plea/  otherwise  the  defense 
would  not  be  admissible.* 

2.  Katter  Arising  Before  Plea.  —  There  is  a  distinction  between 
a  plea  setting  up  matter  of  defense  which  has  arisen  since  the 
commencement  of  the  action,  but  before  plea,  and  one  alleging 
matter  originating  after  plea  pleaded.*  Those  facts  which  occur 
after  the  commencement  of  the  suit,  but  before  plea  pleaded, 
must  be  pleaded  to  the  further  maintenance  of  the  suit,* 

tion  puis  darrein.     The  second  specific  brought,  although  the  defense  does  not 

cation   is  not  a   waiver  of    the    first,  bar  the  action  generally,  yet  it  may  be 

Shirley  v,  Shattuck,    13   Met.   (Mass.)  shofin  in*  mitigation  of  damages  under 

256.     And  see  in  general  article  Supple-  the  general  issue,  though  not  available 

MENTAL  Pleadings.  as  a  plea.    Hendricksont/.  Hutchinson, 

1.  Bac.  Abr.,  tit.   Pleas  and  Plead-  29  N.  J.  L.   180;  Costar  v,  Davies,  8 

J^R*»  0-  Ark.  213. 

8.  Jackson  v.  Rich,  7  Johns.  (N.  Y.)  8.  Kenyon  v,  Sutherland,  8  111.  99; 
194;  Jackson  v.  Ramsay,  3  Cow.  (N.  Sadler  v.  Fisher,  3  Ala.  200;  Brown  v. 
Y.)  79;  Thompson  v,  U.  S.,  103  U.  S.  Brown,  13  Ala.  208. 
480;  Smith  V.  Carroll,  17  R.  I.  125;  Where  a  plea  in  its  conclusion  pur- 
Nichols  z^.  Campbell,  10  Gratt.(Va.)  560;  ports  to  be  in  bar  of  further  main- 
Moore  V.  Austin,  85  N.  Car.  179.  tenance,  but  in  its  body  is  a  plea^Mij 

Full  Defntses  Arising  Pending  a  Suit  darrein^  the  court  looks  to  its  sub- 
roust  be  pleaded  and  are  not  available  stance,  and  thereby  determines  its  legal 
under  the  general  issue.  Buell  v.  effect.  State  v.  Webb,  no  Ala.  214. 
Irwin,  24  Mich.  145;  Jenney  v.  Potts,  4.  Le  Bret  v.  Papillon,  4  East  502; 
41  Mich.  52;  Hurd  v,  Raymond,  50  Evans  i/.  Prosser,  3  T.  R.  186;  Kimball 
Mich.  369;  Jackson  v.  Rich,  7  Johns,  v.  Wilson,  3  N.  H.  loi;  Cutter  v.  Fol- 
(N.  Y.)  194;  Jackson  v.  Demont,  9  som,  17  N.  H.  139;  McDougald  v, 
Johns.  (N.  Y.)  55;  Jackson  I'.  M'Connel,  Rutherford,   30  Ala.   253;     Feagin   v, 

11  Johns.  (N.  Y.)  424;  Jackson  v.  Bell,  Pearson,  42  Ala.  332;  Canfield  v.  Elev- 
19  Johns.  (N.  Y.)  168;  Jackson  v.  Ram-  enth  School  Dist.,  19  Conn.  529;  Chicago 
say,  3  Cow.  (N.  Y.)75;  Boyd  s'.  Weeks,  v.  Babcock,  143  111.  358. 

5  Hill  (N.  Y.)  393;  Semmes  7/.  Naylor,        Jodgments  Pendente  Lite.  —  A   judg- 

12  Gill  &  J.  (Md.)36i;  Agnew  v.  Get-  meni  of  another  court  for  the  same 
tysburg  Bank,  2  Har.  &  G.  (Md.)  478.     cause  of  action  may  be  pleaded  in  bar 

Szoeptions  —  Aetions  in  tha  Case.  —  In  of  further  maintenance,  the  judgment 

Illinois  it  is  held  that  an  action  on  the  having  been  rendered  pendente  lite  and 

case  is  an  exception  to  the  rule  that  the  matter  being  pleaded  before  any 

matter  of    defense  arising  after  suit  other  plea  filed.     Rogers  v.  Odell,  39  >f. 

brought,    to     be    available    must    be  H.  452;  Kimball  z;.  Wilson,  3  N.  H.  96; 

pleaded  puis  darrein  continuance.     In  Covell  r.  Weston,  20  Johns.  (N.  Y.)  418; 

such  an  action  the  defendant  is  per-  U.  S.  Bank  v.  Merchants  Bank,  7  Gill 

mitted,  under  the  general  issue,  to  give  (Md.)  415.     And  see  generally  article 

in  evidence  a  release,  a  former  recov-  Former  Adjudication,  vol.  9,  pp.  618, 

ery,  a  satisfaction,  or  any  other  matter  619. 

ex  post  facto^  which  shows  that  the  ac-  Payment  Before  Issue  Joined.  —  Where 

tion  has   been  discharged  or  that  in  payment  was  pleaded  after  the  com- 

equity    and    conscience    the    plaintiff  mencement  of  suit,  it  was  urged  that  it 

ought  not  to  recover.     Chicago  v,  Bab-  should  have  been  pleaded  puis  darrein 

cock,   143  111.  358,  citing  Bird  v.  Ran-  continuance^  but  as  it  did  not  appear 

dall,  3  Burr.   1345.  that  the  facts  relied  on  as  proving  pay- 

Inieoniplete  Defense.  —  Where  the  de-  meni  occurred  after  issue  joined,  it  was 

fense  goes  only  to  a  part  of  the  action  held  proper  matter  for  a  plea  in  bar  to 

it  may   be  shown   under  the  general  further  maintenance,  and  that  it  might 

issue;  thus,  in  an  action  of  assumpsit  be   pleaded   with  other  pleas  in  bar. 

where    payment  is    made    after    suit  Dryer  v.  Lewis,  57  Ala.  551. 
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3.  Matter  Arising  Subsequent  to  Defense.  —  When  the  defense 

has  arisen  subsequent  to  the  time  when  the  defendant  has 
pleaded,  it  should  be  set  up  by  a  plea  puis  darrein.^     In  the 

notes  are  given  cases,  classified  according  to  the  subject-matter 
of  the  defense,  holding  such  a  plea  to  be  proper  under  the  cir- 
cumstances.* 

Plea  Hot  Containing  Xattor  That  Ao-  Hempst.  (U.  S.)  i6.    But  where,  after 

eraed     Aftor     Contlnnanoe.   —  A    plea  a  judgment  in  a  justice's  court,  and 

offered  before  joinder  of  issue  or  plea  previous  to  an  appeal,  the  suit  between 

pleaded,  and  not  containing  matter  that  the  parties  is  settled,  and  the  defendant 

accrued  after  continuance,  though  it  is  notwithstanding  prosecutes  an  appeal, 

in  form  a  plea  in  bar  of  further  prose-  the  plaintiff  cannot  allege  the  accord 

cution  of  the  suit,  cannot  be  considered  and   satisfaction  by  way  of  plea  ^m> 

z,S2L^\e2i  puis  darrein  continuance.     Such  darrein  continuance;  Yiis  ipioptr  cowmt 

a  plea  filed  with  others  cannot  have  the  is    to   move    to    dismiss    the    appeal, 

effect  of  superseding  them  and  is  not  Schenck  v.  Lincoln,  17  Wend.  (N.  Y.) 

considered  as  a  waiver  of  the  other  506. 

pleas.    Clark  z^  Fox,  9  Dana(Ky.)  193;        Appolntmont  of  Saooeuor  in  Offlee. — 

Bohannon  v.  Combs,  12  B.  Mon.  (Ky.)  Thompson  v.  U.  S.,  103  U.  S.  480. 
565.  Aidgnment  Aifoeting  Bights  of  Partioi. 

1.  Straight  v,  Hanchett,  23  111.  App.  —  Dolberry  «'.  Trice,  49  Ala.  207;  Gray 

584:  Chicago  V.  Babcock,  143  III.  358;  7'.  Real  Estate  Bank,  5  Ark.  93;  Beebe 

Rowell  V.  Hayden,  40  Me.  582;  Irion  tf.  p.  Real  Estate  Bank,  5  Ark.  183.     But 

Hume,  50  Miss.  419;  Bailey  v.  March,  such  a  plea  was  held  unnecessary  as 

2   N.    H.   522;    Covell   V.   Weston,  20  presenting  an  immaterial  issue  where 

Johns.  (N.  Y.)  414;  Boyd  v.  Weeks,  2  the  assignment  of  a  claim,  after  the 

Den.  (N.  Y.)  321;  Longworth  v.  Flagg,  filing  of  a  referee's  report  thereon,  was 

10  Ohio  300;    Yeaton  z/.  Lynn,  5  Pet.  made  by  the  plaintiff.    Moon  z^.  Harder, 

(U.  S.)  224;  Le  Bret  v.  Papillon,  4  East  38  Mich.  566. 

502;  Lee  V.  Levy,  4  B.  &  C.  390.  10  E.        Award.  —  West  v.  Stanley,  i  Hill  (N. 

C.  L.  364.     And  see  cases  cited  supra^  Y.)  69;  Storey  ».  Bloxam,  2  Esp.  N.  P. 

I.  Definition  and  Nature  of  Plea.  504;  Moore  v,  Austin,  85  N.  Car^  179, 

Pnblie  Acts.  —  It  is  not  necessary  to  But  a  plea/f/iV  darrein  averring  that 
plead  puis  darrein  an  act  of  a  public  matters  in  controversy  have  been  sub- 
character,  for  the  court  must  take  cog-  mitted  to  arbitration  and  that  the  arbi- 
nizance  of  law  judicially.  Irion  v,  trators  have  made  an  award  is  defective 
Hume,  50  Miss.  419;  Scott  v.  Brokaw,  on  demurrer  unless  it  sets  out  the  sub- 
6  Blackf.  (Ind.)  241.  And  see  generally  mission  and  award,  either  substantially 
on  this  subject  article  Judicial  Notice,  or  in  hcec  verba.  Henry  r.  Porter,  29 
vol.  12,  p.  I.  Ala.  619. 

Defense  Jnit  Coming  to  Knowledge  of       Biseharge  in  Bankruptcy  or  InBolveney. 

Pleader.  —  The  office  of  a  plea/w/x  dar-  —  Lewis  v.   Shattuck,  4  Gray  (Mass.) 

rein  continuance  is  to  set  up  matter  of  572;  Shawe  v.  Wilmerden,  2  Cai.   (N. 

defense  arising  after  the  last  continu-  Y.)  380;  Morgan  v.  Dyer,  9  Johns.  (N. 

ance,  and  not  that  which,  existing  be-  Y.)  255;  Keene  v.  Mould,  16  Ohio  12; 

fore,  has  just  come  to  the  knowledge  Kinnear  v.  Tarrant,  15  East  622;  Biggs 

of  the  party  pleading.     Lee  v.  Dozier,  r.  Cox,  4  B.  &  C.  920,  10  E.  C.  L.  471; 

40  Miss.  477.  Todd  v.  Maxfield,  6  B.  &  C.  105, 13  E. 

Bemedy   for    Improper  Plea.  —  A  de-  C.  L.  no.     Com/ar^  Tanner  v.  Roberts, 

murrer  will  lie  to  a  plea  generally  in  i  Mo.  416. 

bar  of  further  maintenance  setting  up        Coverture.  —  Wilson  v.  Hamilton,  4  S. 

facts  arising  after  issue,  unless  the  plea  &  R.  240;  I^croixz/.  Macquart,  I  Miles 

is  in  form  a  plea  puis  darrein  continu-  (Pa.)  42. 

ance.     Hart  v.  Meeker,  i  Sandf.  (N.  Y.)        Biscontinnanoe.  —  Carton  v.  Ruffner, 

623.  12  W.  Va.  297.     Compare  Peirce  v.  State 

8.  Aoeord  and  SatisfiMStion.  —  Evans  v.  Bank,  i  Swan  (Tenn.)  265. 
Cincinnati,  etc.,   R.  Co.,  78  Ala.  341;        Matter  of  Estoppel.  —  Whittemore  v. 

Heirn    v.    Carron,    11    Smed.    &    M.  Stephens,  48  Mich.  573. 

SMiss.)  361;  Watkinson  v.  Inglesby,  5        Ckumislunent  of  Befendant.  —  Smith  v, 

bhns.   (N.   Y.)  392;    Good  v.   Davis,  Carroll,  17  R.  I.  125;  Hitt  v.  Lacey,  3 
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17.  Tm  TO  PiSAD  —  1.  At  Term  Next  After  Hatter  Arose.  — 

A  plea  puis  darrein  continuance^  when  a  matter  of  right,  may  be 
pleaded  at  any  time,  and  the  court  is  bound  to  receive  it  ^  at  the 
term  next  succeeding  the  time  when  the  matter  of  the  plea  arose.* 

S.  At  a  Snbaeqnent  Term.  —  If  not  pleaded  at  the  next  term 
after  the  matter  of  defense  arose,  the  defendant  cannot  claim  a 
right  to  plead  at  a  subsequent  term ; '  but  it  is  in  the  discretion 

Ala.  104;    Bingham  v.  Smith,  5  Ala.  Donald  v.  O'Connell,  39  N.  J.  L.  317; 

651;  McDonald  v.  Carney,  8  Kan.  so;  Gormly  v.  Skinner,  Wright  (Ohio)  680; 

Trembly  v,  Clark,  13  Vt.  118;  Gross-  Yeaton  v,  Lynn,  5  Pet.  (U.  S.)  224. 

light  9.  Crisup,  58  Mich.  531.  Change  in  Title  to  Land.  —  Doe  v.  Col- 

Chrank  of  Letters  Testamentary  or  of  Ad-  lins,  7  Ala.  480;  Yount  v,  Howell,  14 

MinlstratioiL  —  Broughton  9.   Bradley,  Cal.  468;  Moss  v.  Shear,  3oCal.  468; 

34  Ala.   694;    Vaughan   v,  Browne,  2  Spratt  v.  Price,  18  Fla.  289;  Leavitt  v. 

Sera  X106.  School  Dist.  No.  19,  78  Me.  574;  Hay- 

Jvigmsnts  or  Deeress.  —  Thomas    v,  den  v.   Aheam,  9  Gray  (Mass.)  438; 

Ramsey,  6  Johns.  (N:  Y.)  26;  Stilphen  Crosby  v.  Wentworth,  7  Met.  (Mass.) 

V.   Stilphen,    58   Me.  508.    Judgments  10;  Jenney  9.  Potts,  41  Mich.  52;  Buell 

recovered  against  an  executor  since  a  v.     Irwin,    24     Mich.    149;    Hurd    9. 

plea  of  the  general  issue  in  bar  of  the  Raymond,    50    Mich.    369;    Jennings 

principal  case  should  be  set  up  by  him.  9.  Dockham,   99   Mich.   253;    Jackson 

Prince  9.  Nicholson,  5  Taunt.  665,  i  £.  9.   McClaskey,  2   Wend.  (N.  Y.)  543* 

C.  L.  228;  Tolputt  9.  Wells,  i  M.  &  S.  Brownfield  9.  Braddee,  9  Watts  (Pa.) 

395;  Lrawrence  9.  Bush,  3  Wend.  (N.  149;  Simmons  9.  Brown,  7  R.  I.  427. 

Y.)  305.  Compare  Doe  9.  Brewer,  4  M.  &  S.  300; 

Loas  of  Property.  —  Austin   9.  Jones,  Doe  9.  Franklin,  7  Taunt.  9,  2  E.  C. 

Gilmer  (Va.)  341;  Arthur  9.  Ingels,  34  L.  8;  Tyler  9.  Canaday,  2  Barb.  (N.  Y.) 

W.  Va.  643;    Bethea  9.  McLennon,  i  160;  Fitzpatrick  9.  Fitzpatrick,  6  R.  I. 

Ired.  L.  (N.  Car.)  524;  Irion  9.  Hume,  64;  Den  9.  Sanderson,  18  N.  J.  L.  426. 

50    Miss.    419.     And    see    Brown    9.  And  see  article  Ejectment,  vol.  7,  p. 

Brown.  13  Ala.  208;  Whitfield  9.  Whit-  260. 

field,  44  Miss.  254.  1.  Prince  9.  Nicholson,  5  Taunt.  333, 

PayiBont.  —  Elms  9.  Beers,  3  McCord  i  E.  C.  L.   124;    Paris   9.   Salkeld,   a 

L.  (S.  Car.)  i;  J^ssup  9.  King,  4  Cal.  Wils.  138;  Broome  9.  Beardsley,  3  Cai. 

331;  Wade  9.    Emerson,    17   Mo.   267;  (N.  Y.)  172. 

Neil  V,   Hepburn,  6  Ohio  534;  I^ng-  So  long  as  any  issue  remains  to  be 

worth  9.  Flagg,  10  Ohio  300;  Campbell  tried,  the  plea  may  be  made,  notwith- 

9.  Reeves,  3  Sneed  (Tenn.)  52.     And  standing  there  are  other  issues  upon 

see  generally  article  Payment,  vol.  16,  which  judgment  has  already  been  ob« 

p.  164.  tained.     Wagner  9.   Imbrie,   6   Exch. 

Beleaao.  —  Ryan  9.  Baltimore,  etc.,  R.  380. 

Co.,  60  111.  App.  612;  Washington  v.  The  court  cannot  require  costs  to  be 

Louisville,  etc.,    R.   Co.,    136  111.  49;  paid  as  a  condition  of  leave  to  plead, 

Gunther  9.  Lee,  45  Md.  60;  Kimball  9.  Stevens  9.  Thompson,  15  N.   H.  4T0; 

Wilson,  3  N.  H.96;  Wisheart  9.  Legro,  Robertson  9.  Burkell,  3  111.  278;  East 

33   N.    H.    177;    Stinson   9.   Moody,  3  St.  Louis  9.  Renshaw,  153  111.  491;  that 

Tones   L.   (N.    Car.)  53;  Smith  wick   9.  is,   if  the  plea    be   properly  verified. 

Ward,  7  Jones  L.  (N.  Car.)  64;  Yeaton  Bethea  9.   McLennon,  i   Ired.  L.  (N. 

9.  Lynn,  5  Pet.  (U.  S.)  224;  Bryant  9.  Car.)  524. 

Perring,  5   Bing.  414,  15  E.  C.  L.  483.  S.  Kimball  9.  Wilson,  3  N.   H.  96; 

And  see  generally  article  Release.  Stevens  9.  Thompson,  15  N.   H.  410; 

Bevooation  of  Letters  Testamentary  or  Wisheart  9.  Legro,  33  N.  H.  177;   Til- 

of  Administration. — McDougald  9.  Ruth-  ton   9.   Morgaridge,    12  Ohio    St.   98; 

erford,  30  Ala.  253;  Sadler  v.  Fisher,  3  Tuffs  9.  Gibbons,  19  Wend.  (N.  Y.)  639; 

Ala.  200;    Burns  v.  Hindman,  7  Ala.  Sandford  9.  Sinclair,  3   Den.   (N.  Y.) 

531;  Wilson   9.  Bothwell,  50  Ala.  378;  269;    Wilson  9.   Hamilton,  4  S.  &  R. 

Manly    9.    Union   Bank,    i   Fla.    128;  (Pa.)  238. 

Broach  9.  Walker,  2  Ga  428;  Morrison  8.  Stevens  9.  Thompson,  15  N.  H. 

9.  Coaes,    7  Blackf.  (Ind.)  593;    Mc-  410. 
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of  the  court  to  receive  the  plea  or  not  after  more  than  one  con- 
tinuance has  intervened;  *  and  this  discretion  will  be  governed  by 
extrinsic  circumstances  which  cannot  appear  on  the  face  of  the 
plea.* 

Plea  Hnno  pro  Tuno.  —  If  leave  be  granted,  the  plea  should  be 
nunc  pro  tunc?  and  the  court  may  require  the  payment  of  costs.* 

No  Appeal.  —  The  exercise  of  this  discretion  is  not  matter  of 
exception,*  unless  it  has  been  abused.* 

3.  After  Demurrer.  —  Whether  a  plea  puis  darrein  continuance 
can  be  pleaded  after  a  demurrer,  and  whether,  if  it  can,  it  waives 
the  demurrer,  may  be  considered  doubtful.'' 

1.  Lyon  V.  Marclay,  t   Watts  (Pa.)  6.  Cummings  v.  Smith,  50  Me.  568; 

271;  Thomas  v.  Van  Doren,  6  Mo.  204;  Rowell  v,  Hayden,  40  Me.  586;   Tuffs 

Wyatt  V.  Richmond,  4  Humph.  (Tenn.)  v.   Gibbons,    19    Wend.    (N.  Y.)  639; 

365;  Cummings  v.  Smith,  50  Me.  568;  Wilson  v.  Hamilton,  4  S.  &  R.  (Fa.) 

Rowell  V.  Hayden,  40  Me.  582.  238;  Lyon  v,  Marclay,   i  Watts  (Pa.) 

8.  Rangely  v.  Webster,  11  N.  H.  299;  271. 

Rowell     V,     Hayden,     40     Me.     582;  6.  Souvais  v,  Leavitt,  53  Mich.  577, 

Bancker  v.  Ash,  9  Johns.  (N.  Y.)  250;  wherein  Cooley,  J.,  said:     *'  Whether 

Tuffs  V.  Gibbons,  19  Wend.  (N.  Y.)  639;  the  judge  should  have  permitted  the 

Wilson  V.  Hamilton,  4  S.  &  R.  (Pa.)  238.  plea/»fV  darrein  continuance  to  be  filed 

Laches  in  Moving  for  Leave.  —  Where  is  not  so  clear.     Much   may   be  and 

there    is    no    satisfactory    reason    for  much  has  been,  in  this  case,  forcibly 

delay,  leave  to  plead  will  be  denied,  said  for  and  against  his  action.     But 

Grumble  v.  Perley,  6  New  Bruns.  512;  the  question  now  is  whether  we  can  set 

Jackson  v.  Rich,  7  Johns.  (N.  Y.)  194;  aside  his  action,  even  though  we  should 

Sandford  v.  Sinclair,  3  Den.  (N.  Y.)  269  be  of  opinion  that  he  ought  to  have 

(where  the  delay  was  for  three  years).  ruled  differently.     It  is  admitted  that 

Fraud  Is  a  Cause  for  Denying  the  AppU-  as  a  general  rule  questions  of  pleading 

eation.  —  Where  leave  to  plead  would  must  be  settled  in  the  trial  court,  and 

enable  the  defendant  to  take  advantage  litigation  would  be  interminable  if  it 

of    a  fraud,   the  plea  should  be  ex-  were  otherwise.     This  is  particularly 

eluded.     Vittum   v,   Stevens,   13   New  true  when  the  question  is  of  the  change 

Bruns.  217;  Morgan  r.  Dyer,  9  Johns,  of   an  issue  already  formed;    for  the 

(N.  Y.)  255;  Tuffs  V.  Gibbons,  19  Wend,  parties    are    supposed   to  have   made 

(N.  Y.)  639.  their  preparations  for  trial  with  refer- 

A  Belay  Was  Held  Not  Unreasonable  ence  to  the  issue  as  formed,  and  may 

when  the  matter  arose  on  May  17,  and  be  put  to  cost,  inconvenience,  and  per- 

was  not  pleaded  until  June  5  in  the  haps    loss   of    rights,   if  the  issue   is 

same  year.     La    Farge   v.   Carrier,    i  changed.     And  only  the  court  where 

Wend.  (N.  Y.)  89.  the  case  is  pending  cap  inquire  into  all 

Where  the  Befendant  Thought  the  the  facts  and  make  provision  for  pro- 
motion Sad  Been  Biseontinued  the  plea  tecting  all  equities,  if  a  change  in  the 
was  permitted  to  be  filed.  Kibblewhite  issue  is  allowed.  And  its  action  must 
V.  Reynolds,  3  Jur.  248.  not  only  appear  to  be  wrong,  but  its 

8.  Nettles  v.   Sweazea,   2   Mo.    100;  discretionary   power  must  hare  been 

Thompson  v.  Union  Elevator  Co.,  77  abused    before  an  appellate  court  can 

Mo.  522:  Hostetter  v,  Kaufman,  11  S.  be  justified  in  overruling  it.'* 

&  R.  (Pa.)  146;    Lyon  v.   Marclay,  i  7.  Shirley     v.     Shattuck,     13    Met. 

Watts  (Pa.)  271.  (Mass.)  256;    Bauer  v.  Roth,  4  Rawle 

4.  Stevens  v.  Thompson,   15  N.   H.  (Pa.)  83. 

410;  Morgan  v.  Dyer,  9  Johns.  (N.  Y.)  In  Martin  v,  Wyvill,  i  Stra.  493,  it 

255;    Broome  v.  Beardsley,  3  Cai.  (N.  was  said  arguendo  by  Eyre,  J.,  citing 

Y.)  172;    Merchants*  Bank  v.  Moore,  2  Moore  871,  that  this  plea  could  not  be 

Johns.  (N.  Y.)  294:    Lackey  v.  M'Don-  pleaded  after  demurrer,  but  the  other 

aid,  I  Cai.  (N.  Y.)  117;    Shawe  v.  Wil-  judges  expressed  no  opinion.     Contra^ 

merden,  2  Cai.  (N.  Y.)  380;    State  v,  Stoner  v.  Gibson,    Hob.  81.     See  also 

Moses,  20  S.  Car.  465.  Barber  p.  Palmer,  i  Ld.  Raym.  693. 
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4  After  Terdiot  —  The  plea  is  not  allowed  after  the  issue  has 
been  decided,*  or  after  verdict  rendered.* 

5.  After  Default  —  A  plea  puis  darrein  continuance  may  be 
admitted  after  a  judgment  by  default,  on  the  default  being  set 
aside  and  leave  given  to  plead.* 

6.  In  Appellate  Court  —  An  appellate  tribunal  is  unable  to  find 
a  place  in  its  procedure  for  such  a  pleading,  for  the  trial  of  ques- 
tions of  fact  must  be  determined  in  a  court  of  original  jurisdic- 
tion.* 

7.  After  BemancL  —  When  an  appellate  court  has  remanded  a 
case  for  a  new  trial,  a  plea  of  matter  that  has  arisen  since  the  first 
trial  is  permitted,  if  the  matter  contained  in  the  plea  is  sufficient 
to  bar  the  action.* 

V.  Objectiohs  to  Plea.  —  An  objection  that  a  ^\e^  puis  darrein 
continuance  is  not  pleaded  in  proper  time  must  be  made  on 
motion  to  set  it  aside,*  and  advantage  of  the  objection  cannot  be 
taken  by  demurrer.'' 

TL  EOBM  AKD  BEQiasiTES  07  PLEA  —  1.  Commenceiiient  — 
A  plea  puis  darrein  continuance  of  matter  in  abatement  begins 
like  a  plea  of  the  same  kind  when  pleaded  in  the  first  instance.® 
When  pleaded  in  bar  it  begins  with  a  clause  to  the  effect  that  the 
plaintiff  ought  not  further  to  maintain  his  action.* 

2.  Body.  —  The  strictest  certainty  should  be  employed  in  fram- 
ing a  plea  puis  darrein  continuance.^^ 

AUegatiou  of  Xattsr  of  Defense.  —  The  plea  should  clearly  show  that 

1.  State  V.  Peck,  6o  Me.  498,  holding  that  since  the  first  trial  the  defendant 

that  "  when  a  cause  is  ended  it  can  had  obtained  a  decree,  to  which  the 

hardly  be  revived  in  this  way."  plaintiff  was  a  party,  for  the  sale  of  a 

5.  Pearson  v.  Perkins,  BuUer's  N.  P.  slave  in  controversy,  and  that  the  slave 
3100;  Staples  V.  Wellington,  62  Me.  9.  was  sold  and  purchased  by  the  defend- 

A  Belieta  and  Cognovit  given  by  the  ant,  was  held  admissible  on  the  second 

defendant  are  equivalent  to  a  verdict,  trial.     McGowan  v.  Hoy,  4  J.  J.  Marsh. 

Palmer  v.    Hutchins,  i  Cow.  (N.  Y.)  (Ky.)  223. 

42.  6.  Thomas    v.    Van    Doren,   6  Mo. 

Aeport  of  Befisrees.  —  Where  a  cause  is  204. 

referred,  the  court  will  regard  the  re-  7.  Season  of  Bnle.  —  On  a  demurrer 

port  of  the  referees  in  the  same  light  the  court  judges  from  the  plea  itself 

as  the  verdict  of  a  jury.     Alexander  v,  whether  it  is  sound  in  form  or  sub- 

Fink,  19  Johns.  (N.  Y.)  218.  stance,  and  not  whether  it  was  put  in 

8.  Hunt   V.    Wilkinson,  2  Call  (Va.)  within  the  regular  time  of   pleading. 

49;    Bradley  v.  Welch,  i   Munf.  (Va.)  See  Bancker  v.  Ash,  9  Johns.  ^N.  Y.^ 

2S5.  250;  Morgan  v.  Dyer,  9  Johns.  (N.  Y.) 

4.  Tweedy  v,  Bennett,  31  Conn.  276;  255;    Ludlow  v,  McCrea,  i   Wend.  (N. 

Voorhees    v.    Indianapolis   Car,   etc.,  Y.)  228;  Rowell  z/.  Hayden,  40  Me.  582. 

Co..  140  Ind.  220:  Burley  v,  Burley,  6  8.  Waterbury  «/.  McMillan,  46  Miss. 

N.  H.  204.  635. 

6.  Leggett  v,  Humphreys,  21  How.  9.  Archbold's  Civ.  PI.  317. 

(U.  S.)  66;    McGowan  v.  Hoy,  4  J.J.  10.  See  Vicary  r.  Moore,  2  Watts  (Pa.) 

Marsh.  (Ky.)  223.     And  see  generally  451;     Wheelock    v.     Rice,     i     Dougl. 

article     Mandate    and    Proceedings  (Mich.)  267;  Mount  v,  Scholes,  120  111. 

Thereon,  vol.  13,  p.  862.  394.     An  approved  precedent  of  such  a 

Sale  bj  Order  of  Court  8lnoe  Original  plea  may  be  found  in  Hilliker  v,  Simp- 

XriaL  —  In  an  action  of  detinue  a  plea  son,  92  Me.  590. 
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the  matter  constituting  the  defense  happened  after  the  last  con- 
tinuance.^ 

AUegationf  of  Lut  Pleading.  —  The  very  day  on  which  the  last 
pleading  occurred  should  be  set  out.* 

AUegations  of  Timo  and  Flaee.  —  The  time  and  place  when  the  mat- 
ter constituting  the  new  defense  arose  should  be  accurately 
stated.' 

Bcjjeetion  of  Ploa.  —  A  failure  to  make  these  allegations  will  justify 
the  rejection  of  the  plea  on  motion,*  or  the  defect  may  be 
reached  by  a  general  demurrer.* 

3.  Condiuion  —  in  Abatemont.  —  If  the  plea  be  in  abatement,  it 
must  conclude  by  a  prayer  for  judgment  of  the  writ,  and  that  the 
same  be  quashed ;  •  or,  if  the  writ  abate  de  factOy  by  praying 
judgment  if  the  court  will  further  proceed.'' 

In  Bar.  —  If  the  matter  pleaded  be  in  bar,  the  conclusion  should 

1.  Spafford  v.  Woodruff.  2  McLean    Moile,  Yelv.  140.     See  also  Jewett  r. 
(U.  S.;  191;    Straight  v,  Hanchett.  23    Jewett,  58  Me.  234. 

111.  App.  584;    McGowan  v.  Hoy,  4  J.  8.  Ross  v,  Nesbit,  7  111.  252;   Cum- 

J.  Marsh.  (Ky.)  223.  mings  v.  Smith,  50  Me.  568;  Jewett  v. 

Pleas  Bad.  —  Where  the  plea  showed  Jewett,  58  Me.  234;  Vicary  v.  Moore,  a 

that  submission   pleaded   in  bar  hap-  Watts  (Pa.)  451;  Dunn  v.  Hill,  11  M.  & 

pened  after  suit  commenced,  but  before  W.  470. 

the  last  continuance,  it  was  held  bad  Truth  of  Flaa.  —  The  plea  must  be 

on  demurrer.     Ross  v,  Nesbit,  7   111.  true  at  the  time  when  pleaded,  and  it 

252.  cannot  avail  by   becoming   true  at  a 

A  plea  Bras  held  bad  where  it  averred  subsequent  time,   though    before    the 

that    property   which    the  defendants  trial  of  the   issue.     Where  a  plea  of 

were  charged   with  having  converted  certificate  of  bankruptcy  was  entered  in 

had  been  taken  from  them  on  a  writ  of  the  Tune  term,  1844,  l>ut  the  certificate 

attachment  against  the   plaintiff,  but  of  discharge  produced  was  dated  the 

did  not  aver  what  disposition  had  been  4th  of  November,  1844,  the  plea  was 

made  of    the    attachment    suit.     Erie  held  bad.     Coipening  v.  Grinnell,  10 

Preserving    Co.    v.    Witherspoon,    49  I  red.  L.  (N.  Car.)  15. 

Mich.  577.  4.  Vicary  v,   Moore,   2  Watte  (Pa.) 

Where  the  plea  professed  to  show  451,  holding  that  where  the  matter  was 

that  subsequently  to  the  last  plea,  the  barely  alleged  to  have  arisen  since  the 

plaintiffs'  right  of  action  was  divested  issue   was    joined,    instead    of    being 

out  of  them  and  transferred  to  some  pleaded  as  having  arisen  since  the  last 

one  else,  but  it  did  not  appear  on  the  continuance,  with  a  precise  specifica- 

face  of  the  plea  when  the  transfer  took  tion  of  the  day  of  the  continuance,  it 

place,  it  was  held  that  it  was  not  shown  was  a  gross  defect, 

with  requisite  certainty  that  the  trans-  6.  Ross  v.  Nesbit,  7  111.  252;  Straight 

fer  occurred  subsequently  to  the  last  v.  Hanchett,  23  111.  App.  584. 

pleading.     Dunn  v.  Hill,  11  M.  &  W.  Where  the  plea  did  not  show  the  day 

470.  of  the  last  continuance,  but  gave  the 

2.  Cummings  v.  Smith,  50  Me.  568.  date  when   the  defense  arose,  which 
**  It  is  no  good  plea  to  SKy  puis  dar-  was  several  years  before  the  plea  was 

rein  continuance  such  a  thing  happened,  filed,  and  averred  that  an  unsuccessful 

but    it    ought    to   be    precise    in    the  effort  was  made  at  a  former  term  to 

day."    Bac.  Abr.,  tit.  Pleas  and  Plead-  plead  the  same  identical  matters  as  a 

ings.  Q.  defense,  the  court  sustained  a  demur- 

*'  For  in  pleading  a  thing  after  the  rer.     Gibson  v,  Bourland,  13  111.  App. 

last  continuance  it  is  not  good  plead-  352. 

ing,  quod  post  ultimam  continuationem  6.  Ross   v.  Nesbit,  7   111.  252;    Bac. 

such  a  thing  happened,  but  it  ought  to  Abr.,  tit.  Pleas  and  Pleadings,  Q. 

allege  precisely  the  very  day,  viz.,  from  7.  Hallowes    v.   Lucy,   3   Lev.   l9o; 

such  a  day  to  such  a  day.'*     Ewer  v.  Ross  v.  Nesbit,  7  111.  252. 
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be  if  the  plaintiff  ought  further  to  have  or  maintain  his  action.^ 
4  Yeriflcation  —  in  Abattmaiit.  —  The  plea  must  be  verified  if  it 

be  of  matter  in  abatement ; '  and  should  there  not  be  a  verifica« 

tion,  the  plaintiff  can  move  to  strike  the  plea  from  the  files, 

though  he  cannot  take  advantage  of  the  omission  by  demurrer.* 
In  Bnr.  —  Generally  a  plea  in  h^x  puis  darrein  continuance  should 

be  verified  by  affidavit,*  though  the  affidavit  may  be  waived  at 

the  discretion  of  the  court.* 
Vn.  Semubbsxs    akd    Bspligations  —  1.    In    OeneraL  —  The 

plaintiff  must  either  demur  or  reply  to  the  plea.     If  it  be  well 

1.  Gibson  v,  Bourland,   13  111.  App.  last  continuance  must  be  sworn  to,  but 

352;  McGowan  v.  Hoy,  4  J.  J.  Marsh,  the  clause  refers  to  and  is  intended  to 

(Ky.)  223;    Cockaine  v,  Witnam,  Cro.  embrace    such    pleas    only    as    were 

Eiiz.  49;    Campion  v.  Balcer,  2  Lutw.  known  under  the  common  law.    Chat- 

1 143.  tanooga  v.  Neely,  07  Tenn.  527. 

8.  Cratchfield   v.    Carman,    Tappan  6.  McGowan   v.  Hoy,  4  J.  J.  Marsh. 

(Ohio)  86;    Ross  v.  Nesbit,  7  111.   252;  (Ky.)  224;    Pool  v.  Hill,  44  Miss.  306; 

Mount  V.  Schotes.  120  111.  394.  Hawkins  v.  Moor,  Cro.  Jac.  261. 

S.  McCall  V.   McRae.    10  Ala.   313;  Presumption  if  Waivad.  — If  the  affi- 

Wright  V.  Evans,  53  Ala.  103;    NichoU  davit  be  waived  it  will  be  presumed 

V.  Masoa,  21  Wend.  (N.  Y.)  339.     Con'  that  satisfactory  proof  was  given  to  the 

Av,  Harding  v.  Horton,  79  III.  App.  court,  or  that  the  waiver  was  consented 

X23.  to  by  the  opposite  party.     Morrow  v, 

BsMon  for  Sale.  —  A  demurrer  would  Morrow,  3  Brev.  (S.  Car.)  394;  NichoU 

admit  the  truth  of  the  plea.     McGowan  v.    Mason,    21    Wend,    (^f .    Y.)    339; 

V.  Hoy,  4  J.  J.  Marsh.  (Ky.)  223.  Bancker  r.  Ash,  9  Johns.  (N.  Y.)  250; 

As  to  Teriileation  Generally,  see  arti-  Robertson  v,  Burkell,  3  111.  278. 

des  Abatement  in  Pleading,  vol.  i.  Plea  Should  Appear  True.  —  The  court 

p.  I;  Vkripication.  should  be  satisfied  of  the  probable  truth 

4.  McAlpin  &.   May,   i  Stew,  f Ala.)  of  the  plea.     Abbot  v,  Rugeley,  2  Mod. 

522;    McCall  V.  McRae,    10  Ala.  313;  307;    Moore  9.   Hawkins,   Yelv.    180; 

Wright  V.  Evans,  53  Ala.  103;  Penn  r.  Paris  r.  Salkeld,  2  Wils.  137. 

Edwards,  50  Ala.  63;  Evans  v,  Cindn-  Judge  Cognisant  of  Taots.  —  A  verifica- 

nati,  etc.,  R.  Co.,  78  Ala.  341;  Ross  v.  tion  is  unnecessary  where  the  subject- 

Nesbit,  7  111.  252;  Gibson  9.  Bourland,  matter  of  the  plea  arises  at  the  trial  in 

13  111.  App.  352;  Mount  9.  Scholes,  120  the   presence  of  the  judge.     Todd  r. 

III.  394;    Wheelock  v.  Rice,  i   Dougl.  Emly,  9  M.  &  W.  606. 

(Mich.)  267;     Morrow    v.    Morrow,    3  The   following  is  the  form  of  plea 

Brev.  (S.  Car.)  394;   Caldwell  r.  Rich*  given  in  2  Chitty  on  Pleading  (3d  Am. 

mond,  I   Heisk.  (Tenn.)  468;  Spafford  ed.)  724:    And  now  at  this  day,  that  is 

r.   Woodruff,   2   McLean  (U.  S.)  19I;    to  say,  on next  after .in  this 

Martin  v.  Wyvill,  i  Stra.  4^)3;  Ludlow  same  term,  until  which  day  the  plea 

V.  Tyler,  7  C.  &  P.  537,  32  £.  C.  L.  620.  aforesaid   was  last  continued,   comes 

Befarenoe  to  Plea  Boffldent  —  The  affi-    the  said  A.  B.  by ,  his  attorney, 

davit  is  sufficient  if  it  refers  to  the  and  the  said  C.    D.  by  his  attorney 

plea,  though  not  specially  entitled  In  aforesaid,  and  the  said  C.  D.  saith  that 

the  cause.      Prince    9.    Nicholson,    5  the  said   A.  B.  ought  not  further  to 

Taunt.  333,  I  E.  C.  L.  124.  have  or  maintain  his  aforesaid  action 

Bcjeetion  of  Flea  on  Showing  of  AfEL-  thereof  against  him,  because  he  saith 

davit.  —  Where  the  affidavit  stated  the  that  after  the  last  continuance  of  this 

time  at  which  a  judgment  was  recov-    cause,  that  is  to  say,  after next 

ered,  which,  on  reference  to  the  rec-    after ,  in  this  same term,  from 

ords,  appeared  to  be  prior  to  the  last  which  day  this  cause  was  last  contin- 
continuance,  the  plea  was  rejected,  ued,  and  before  this  day,  to  wit,  on, 
Minshall  p.  Evans,  4  C.  &  P.  555,  19  E.  etc.,  at,  etc.,  he  the  said  A.  B.  [here 
C.  L.  524.  state  the  release  or  other  subject-mat- 
in TonneiMe,  under  Code  1884,  g  3619  ter  of  the  plea],  and  this  he  the  said  C. 
(Code  1896,  §  4630),  all  pleas  since  the  D.   is  ready   to  verify,   wherefore  he 
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pleaded,  issue  must  be  taken  on  it  or  there  will  be  a  mistrial ;  if 
it  be  bad  on  its  face,  the  plaintiff  must  demur. ^  If  the  plea  be 
by  one  of  several  defendants  in  bar  of  the  action  against  himself, 
without  affecting  that  against  the  others,  the  plaintiff  may  confess 
the  plea  and  enter  a  nolle  prosequi  in  respect  to  him,  and  proceed 
to  trial  against  the  others.* 

2.  Demurrers.  —  As  in  ordinary  pleadings,*  demurrers  to  pleas 
puis  darrein  continuance  are  general  or  special,  and  present  no 
special  characteristics,*  except  that  the  judgment  on  a  demurrer 
IS  quod  recuperet.^ 

3.  BeplicatioiLB.  —  There  is  no  distinction  between  a  replication 
to  a  plea  puis  darrein  continuance  and  one  to  an  ordinary  plea.* 

Vin.  JVDOKENT.  —  If  matter  in  abatement  be  pleaded  puis 
darrein  continuance ^  the  judgment,  if  against  the  defendant,  is 
peremptory,  as  well  on  demurrer  as  on  trial ;  '^  but  the  court  may 

prays    judgment   if    the    said    A.   B.  was  subsequent  to  the  last  continu- 

ought  further  to  have  or  maintain  his  ance.     It  was  held  that  the  plea  could 

aforesaid  action  thereof  against  him,  not  be  rejected  on  motion  for  not  ex- 

etc.  pressly  alleging  the  coverture  to  have 

1.  Wilson  tr.    Hamilton,  4  S.  &   R.  taken   place  puis  darrein  continuance, 

(Pa.)  238.  Such  an  objection  for  uncertainty,  if 

Be&iilt   for   Failure  to  Do  Either. —  good,  should  be  made  on  demurrer. 

Upon  failure  so  to  demur  or  reply  a  Templeton   p.  Clary,  i  Blackf.  (Ind.) 

default  can  be  taken.     Whittemore  v.  288. 

Stephens,  48  Mich.  573;  Burt  v,  Wayne  V&oertain  Pleas.  —  Where  a  plea  in  its 

Circuit  Judges,  qo  Mich.  520.  commencement  and  conclusion  was  a 

8.  Beekman  v.  Peck,  5  Hill  (M.  Y.)  plea  in  bar,  but  the  matters  set  forth  in 

513.     Compare  Pascall  v,  Horsley,  3  C.  the  body  were  in  abatement  and  not 

&  P.  372,  14  E.  C.  L.  354.  in  bar  of  the  action,  the  plea  was  held 

8,  See  article  Demurrers  at  Common  to  be  bad  on  special  demurrer.     Hard- 

Law  and  under  the  Codes,  vol.  6,  ing  v,  Horton,  79  111.  App.  123. 

p.  297.  Formal    01]|jeotioxis.  —  A    general    de- 

4.  Where  the  Flea  Fnrports  to  Be  an  murrer  will  not  reach  a  defect  in  form. 

Answer  to  the  whole  declaration,  and  is  Tyler  ».  Canaday,  2  Barb.  (N.  Y.)  160. 

found  to  answer  only  a  part,  it  is  bad  Nor  will  it  reach  an  omission  to  verify 

on    general    demurrer.      Augusta    v,  the  plea  or  its  accompaniment  by  an- 

Moulton,  75  Me.  551;    Stein  v.  Ashby,  other    plea;    such    questions    can  be 

30  Ala.  363.  raised    only    on    motion.     NichoU    v. 

Short  Fleading.  — A  plea /i^tV^^irr^'if  Mason,  21  Wend.  (N.  Y.)  339;    Nettles 

continuance^  pleaded  **  in  short  by  con-  v,  Sweazea,  2  Mo.  100. 

sent,"  and  stating  facts  which  are  suffi-  6.  Renner  v,  Marshall,  i  Wheat.  (U. 

cient  to  bar  the  further  maintenance  of  S.)    215;    Bac.    Abr.,    tit.   Pleas    and 

the  action,  will  not  be  held  defective  Pleadings,  Q. 

on  demurrer,  because  it  does  not  pro-  6.  Archbold's  Civ.  PI.  311.     See  arti- 

fess  to  be  pleaded  to  the  further  main-  cle  Replications  and  Replies. 

tenance  of  the  action.     Broughton  v,  7.  Renner  v,  Marshall,  i  Wheat.  (U. 

Bradley,  34  Ala.  694.  S.)  215;  Beaton  v,  Forrest,  Alleyn  65; 

Oljeetions     for     Vnoertainty.  —  After  Abbot  v.- Rugesley,  Freem.  252;  Bauer 

several  continuances  of  a  cause  com-  r.  Roth,  4  Rawle  (Pa.)  83;  McKeen  r. 

menced  by  k  feme  sole^  hui  previously  Parker,  51  Me.  389;   Jewett  v.  Jewett, 

to    any    other    plea,    the    defendant  58  Me.  234;   Morse  v.  Small,  73  Me. 

pleaded  in  abatement  that  the  plaintiff.  565;  Wheelock  v.  Rice,  i  Dougl.  (Mich.) 

pending  the  writ,  viz.,  on,  etc.,  had  267;  Pool  v.  Hill,  44  Miss.  306;  Culver 

married,  and  that  her  husband  was  still  v,  Barney,  14  Wend.  (N.  Y.)  161. 

living.    The  plea  was  verified  by  affi-  There  Can  Be  No  Bespondeat  Outer  to 

davit,  and  the  day  on  which  the  cover-  a  pltsi puis  darrein  continuance,     Waldo 

ture  was  averred  to  have  Uken  place  v,  Mitchell,  24  N,  H.  229. 
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award  a  repleader  *  or  give  leave  to  amend.* 

EL  C08TB.  —  Where  the  plaintiff  discontinues  on  the  filing  of  a 
plea  puis  darrein  continuance^  he  is  entitled  to  costs  up  to  the 
time  of  plea  pleaded.*  So  if  the  plaintiff  demurs  to  the  plea, 
and  it  is  held  good,  he  is  entitled  to  his  costs  up  to  that  time.^ 
And  on  verdict  for  the  defendant  under  issue  joined  on  such  a 
plea,  the  defendant  is  only  entitled  to  judgment  for  the  costs 
which  have  accrued  since  the  plea  was  interposed.* 

1.  Field  V,  Cappers,  81  Me.  36,  hold-  made  conditional  that  defendant  should 

iogr  that  where  the  plea  was  defective,  not  recover  costs  after  the  filing  of  the 

in  that  it  alleged  no  place  where  a  re-  plea  in  case  he  should  ultimately  pre- 

lease  pleaded  was  made,  nor  the  day  vail. 

of  the  last  continuance,  nor  anything  EntitlAiiient  of  Amnndud  Plea.  —  The 

to  that  ejffect,  and  was  held  bad  on  de-  amended   plea  may  be  entitled  as  of 

murrer,  there  might  be  an  award  of  a  the  term  when  the  original  was  filed. 

repleader  on  terms.  Webster    v,    Wyser,    i     Stew.    (Ala.) 

So  also  where  the  plea  purported  to  184. 

answer  the  whole  declaration  and  was  8.  Wollen  tf.  Smith,  9  Ad.  &  El.  505, 

found  to  answer  only  a  part.     Augusta  36  E.  C.  L.  180;  Shawe  v,  Wilmerden, 

V.  Moulton,  75  Me.  551.  2  Cai.  (N.  Y.)  380.     But  see  Jeffs  v. 

Withdrawal  of  Plea  Seftued. -— Where  Smith,  4  TaunL  196;  Wilson  v.  Pharr, 

the  question  was  raised  whether  a  plea  2  Jones  L.  (N.  Car.)  451. 

puis  darrein   continuance   could,   after  Xeason  of  Bule.  —  By  the  plea  the  de- 

jadgment,  be  withdrawn  and  the  party  fendant  admits  that  the  action  was  well 

pleading  it  be  allowed  to  plead  over  founded  at  the  first,  and  he  ought  not 

any  matters  of  defense  arising  prior  to  to  have  the  costs  which  accrued  while 

the  plea,  the  court  was  clearly  of  opin-  the  plaintiff  was  right  and  he  in  the 

ion  that  this  could  not  be  done.     Tan-  wrong.     Lyttleton  v.  Cross,  4  B.  &  C. 

ner  v.  Roberts,  i  Mo.  416.  117,  10  E.  C.  L.  285;    Wisdom  v.  Wit- 

Aa  to  Repleader  Generally,  see  article  Hams,  Hempst.  (U.  S.)  460;    Coffin  v, 

Replsadbr.  Cottle.  9  Pick.  (Mass.)  287;    Smith  v. 

8.  Jackson  v.   Peer,  4  Cow.  (N.  Y.)  Barse,  2  Hill  (N.  Y.)  387:    New  York 

418;    Bourland  v.  Gibson,  2T  111.  App.  Dry  Dock  Co.  v,  M'Intosh,  5  Hill  (N. 

43;  Holroyd  v.  Reed,  5  Q.  B.  594,  48  E.  Y.)  505. 

C.  L.  594.     But  see  Doe  v.  Brewer,  2  4.  Hitt  v,  Lacey,  3  Ala.  104. 

Chit.  Rep.  323,  18  E.  C.  L.  354.  6.  Dolberry  v.  Trice,  49   Ala.   207. 

ta  TeriBi.  —  In    Coffin    v,    Cottle,  9  And  see  further  article  Costs,  vol.  5, 

Pick.  (Mass.)  287,  leave  to  amend  was  132. 
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See  articles  ASSUMPSIT,  vol.  2,  p.  loio;  WORK  AND  LABOR. 


QUANTUM  VALEBAT. 

See  articles  ASSUMPSIT,  vol.  2,  p.  1005 ;  SALES. 


QUIA  TIMET. 

See  articles  BILLS  QUIA  TIMET,  vol.  3,  p.  599;  QUIETING 

TITLE— REMOVAL  OF  CLOUD. 


QUIETING  TITLE-REMOVAL  OF 

CLOUD. 

By  William  B.  Halb. 

I  HATirsE  AVD  Scope  of  Sexedt,  277. 

1.  Claud  Defined^   277. 

2.  Bills  to  Quiet   Title  and  to  Remove  Cloud  Distinguishedy 

277. 

3.  Equity  yurisdiction^  279. 

a.  In  GenercU^  279. 

b.  Adequate  Remedy  at  Law^  282. 
General  Rule,  282. 
Adequacy  of  Legal  Remedy^  284. 

c.  Preventing  Clouds^  288. 

d.  Clouds  on  Personalty,  289. 

4.  Statutory  Action,  289. 

a.  In  General,  289. 

b.  Special  Proceeding  or  Suit  in  Equity,  291. 

c.  Proceedings  under  Statute,  292. 

d.  jurisdiction  of  FedercU  Courts,  293. 

5.  In  Rem  or  in  Personam^  294. 

U  Tevue,  295. 

in.  PAXTnB8,  295. 

I.  Necessary  and  Proper  Parties  in  General,  295. 
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2.  PkUfUiffs^  297. 

a.  Who  May  Maintain  Suit^  297. 

(i\  In  General,  297. 

(2)  Title  and  Interest  of  Plaintiff,  300. 

{a\  In  General,  300. 

\p)  Legal  or  Equitable  Title,  303. 

aa.   Quieting  Title,  303. 

bb.  Removal  of  Cloud,  304. 

(3)  Possession  of  Plaintiff,  305. 

(a)  Necessity,  305. 

\b)  Sufficiency,  314. 

aa.  Possession  Coupled  with  Title,  314, 
bb,  ActucU  or  Constructive  Possession^ 

315- 
cc.  Peaceable  and  Rightful  Possessum^ 

317- 

b.  yoinder  of  Plaintiffs,  318. 

c.  Une  Suing  for  Many,  320. 

d.  Death  of  Plaintiff  Pendente  Lite,  320. 

3.  Defendants,  320. 

a.  In  General,  320. 

b.  Joinder  of  Defendants,  323. 

4.  Raising  and  IVaitfing  Objections,  324. 

TW.  Pbocem^  324. 
y.  Bill,  Petition,  ob  Cokplaiht,  326. 

1.  In  General,  326. 

2.  Averment  of  Title  or  Interest  in  Plaintiff,  327- 

a.  Necessity  of  Averment,  327. 

b.  Sufficiency  of  Averment,  328. 

3.  Averments  as  to  Possession,  332. 

a.  Necessity  of  Averments,  332. 

b.  Sufficiency  of  Averments,  335. 

4.  Description  of  Property,  336. 

5.  Averments  as  to  Claims  of  Defendant,  336. 

6.  Averment  of  Inadequacy  of  Remedy  at  Law,  343. 

7.  Offer  to  Do  Equity,  343. 

8.  joinder  of  Demands  or  Causes  of  Action,  344. 

9.  Prayer  for  Relief,  345. 

10.  Amendments,  346. 

11.  Particular  Averments  in  Particular  Cases,  346. 

VL  DiBCLAIMBX,  346. 

1.  In  General,  346. 

2.  Effect  on  Costs,  347. 

3.  Effect  on  Decree,  348. 

YU  Plea  ob  Ahsweb,  349. 

1 .  Setting  Up  Defendants  Claim,  349. 

2.  Denial  of  Title  or  Possession  Without  Asserting  Claim^  35a 

3.  General  Denial  or  Special  Plea,  352. 
K  Requisites  of  Plea,  353. 

5.  Admissions  in  Answer,  353. 
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IX.   CB088-C0MPLAINT  OB  COlTirTBBOLAIlI,  354. 

1.  Necessity  and  Propriety^  354, 

2.  Sufficiency^  356. 

3.  Dismissal  by  Plaintiff — Retaining  Cross-bitt^  256. 

X.  Seplt,  357. 

XI  BEOEIYEBS  AHD  IVJTJHCTI0N8,  357. 

Xn.  HSABING  AND  DETEBMINATIOH  —  TBIALi  358. 

1.  Time  of  Trials  358. 

2.  Directing  Issues  to  yury^  358, 

3.  Right  to  Jury  Trial,  358. 

4.  Instructions,  x^g. 

5.  Verdict  and  Findings,  359. 

6.  Rules  of  Decision,  360. 

Xm.  JlTDGKEirT  OB  DECBEE,  362. 

1.  The  Relief  Awarded,  362. 

2.  Conformity  to  Pleadings,  Issues,  and  Proofs^  366. 

3.  Judgment  on  Pleadings,  369. 

4.  Defaults  or  Nil  Dicit,  369. 

5.  Description  of  Land,  369. 

6.  Showing  Reason  for  Dismissal,  369. 

7.  Exceptions  and  Reservations,  370. 

8.  IncidentcU  Relief  to  Defendant,  370. 

a.  In  General,  370. 

b.  Reimbursing  Defendant  for  Taxes,  etc.,  370. 

c.  Requiring  Paynunt  of  Mortgage  Debt,  37 1. 
</.  Return  of  Purchase  Money  or  Rescission,  373. 
e.  Reimbursing  Purchaser  on  Execution,  372. 

/.   Allowance  for  Improvements,  372. 
g.  Awarding  Execution,  372. 

XIV.  Appellate  Setebw,  372. 

XT.  CO8T8  AHD  ALL0WA]r0E8,  373. 

XYL  Hew  Tbial,  374. 

XTU  PBOGEEDINO8  UHDEB  MA88ACHTrSSTT8,  MAIVB,  MtmUBI^  ABB 

PENHSTLTAHLA  8TATVTE8,  374. 

1.  Nature  of  Statutory  Remedy,  374. 

2.  Venue,  375. 

3.  Parties,  375. 

a.  Who  May  Maintain,  375. 

b.  Against  Whom  Maintainable^  377* 

4.  Process  or  Notice,  378. 

5.  Plaintiff's  Pleadings,  378. 

6.  Defendant's  Pleadings^  379. 

a.  In  GenercU,  379. 

b.  Disclaimer,  379. 

7.  Hearing  and  Determination  —  Trials  38a 
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xo.  CosiSf  ^8i. 

II.  Bringing  and  Conducting  Action  under  Order ^  38a. 

CROSS-REFERENCES. 

See  in  general  articles  CREDITORS*  BILLS,  vol.  5,  p.  388;  RE- 
SCISSION, REFORM  A  TION,  AND  CANCELLA  TION. 
As  to  Determination  of  Adverse  Minifig  Claims,  see  article  MINES 
AND  MINING,  vol.  14,  p.  16. 
Relief  against  Taxes  and  Assessments,  see  article  TAXES. 

L  Vatuxb  AiTB  800PE  OF  BsxEDT  —  1.  Clond  Defined.  —  The 
term  "  cloud  on  title  "  has  been  defined  to  be  an  outstanding 
claim  or  incumbrance  which,  if  valid,  would  impair  or  affect  the 
title  of  the  owner  of  a  particular  estate,  and  which  apparently 
and  on  its  face  has  that  effect,  but  which  can  be  shown  by  extrin- 
sic proof  to  be  invalid  or  inapplicable  to  the  estate  in  question.^ 

S.  BillB  to  Quiet  Title  and  to  Bemove  Cloud  Distinguished.  — 
A  Bin  to  Quiet  Title,  strictly  considered,  is  substantially  a  bill  of 
peace,'  and  will  generally  lie  only  in  favor  of  a  person  in  posses- 
sion '  who  has  already  established  his  title  by  one  or  more  suc- 
cessful contests  at  law.'* 

1.  See  title  Cloud  on  Title,  6  Am.  aad  A  BiU  to  Avoid  an  AUeged  ftand  in 

Eng:.    Encyc.    of    Law    (2d    ed.)    149,  attempting  Co  establish  an  unauthorized 

whsreio  numerous  other  definitions  of  redemption  of  an   attachment  title  is 

a  cloud  on  title  are  given,  and   the  not  a  bill  to  quiet  title.     King  v.  Har- 

question  what  constitutes  a  cloud  in  rington,  14  Mich.  532. 

particular  cases  is  exhaustively  consid-  8.  See  infra.  III.  2.  a.  {•^Possession 

ered  and  illustrated.  of  Plaintiff.     See  also  Ritchie  v.  Dor- 

8.  See  Ritchie  v.  Dorland,  6  Cal.  33;  land,  6  Cal.  33. 

Curtis  V.  Sutter,  15  Cal.  259;    Scott  v.  4.  Alabama, — Gunn   v.   Harrison,  7 

Means,  80  Ky.  460;  Porter  v.  Reed.  123  Ala.  585. 

Mo.   587;     Marmaduke    v.    Hannibal,  Illinois.  —  Woodward    v.    Seely,    ii 

etc.,  R.  Co.,  30  Mo.  545;    Douglass  v.  111.  157. 

McCoy,     5    Ohio     522;      Harmer    v.  Kentucky  —  Newport   v.   Taylor,  16 

Gwynne,  5  McLean  (U.  S.)  313,  11  Fed.  B.  Mon.  (Ky.)  77q;  Fralev  v.  Peters,  12 

Cas.  No.  6,075;    Shepley  v.  Rangely,  Bush  (Ky.)  472;  Scott  r.  Means,  80  Ky. 

Davies  (U.  S.)  242,  21  Fed.  Cas.   No.  460. 

12.756;  Central  Pac.    R.  Co.  v.  Dyer,  Mississippi.  —  Huntington   v.  Allen, 

5  Fed.  Cas.  No.  2,552.     And  see  gen-  44  Miss.  662. 

erally  article  Bills  of  Peace,  vol.  3,  Missouri,  —  Marmaduke    v.   Hanni- 

p   556.  bal,  etc.,  R.  Co.,  30  Mo.  545;  Patterson 

KultipUeity  of  Salts.  —  For    illustra-  v.  McCamani,  28  Mo.  211. 

tions  of  actions  to  quiet  title  predicated  New  Jersey.  —  American  Dock,  etc., 

upon  the  ground  of  preventing  a  mul-  Co.  v.  Public  School  Trustees,  37  N.  ]. 

tiplicity  of  suits,  see  Morgan  v.  Mor-  Eq.  266;  Thompson  v.  Engle,  4  N.  J. 

gan,  3  Stew.  (Ala.)  383;    Gunn  v.  Har-  Eq.  271. 

risen.  7  Ala.  585;  Burden  v.  Stein,  27  New     yi;r>t.  —  El  ridge     v.     Hill,     2 

Ala.  104;  Alabama  L.  Ins..  etc.,  Co.  v.  Johns.  Ch.  (N.  Y.)  281. 

Pettway,  24  Ala.  544;  Hughes  v.  Han-  Ohio.  —  Marsh  v.  Reed,  10  Ohio  347; 

nab,  39  Fla.  365;    Harrington  v.  Cub-  Lowe  v,  Lowry,  4  Ohio  77. 

bage,  3  Greene  (Iowa)  307;  Porter  v.  United  States.  —  Whitehead  v.  Shat- 

Recd.  123  Mo.  587;   Apthorp  v.  Com-  tuck.  138  U.  S.  146,  Stark  v,  Starrs,  6 

stock.  2  Paige  (N.  Y.)  482 ;    Preteca  v.  Wall.  (U.  S.)  409;  Harmer  t^.  Gwynne, 

Maxwell  Land  Grant  Co.,  50  Fed.  Rep.  5  McLean  (U.  S.)  313,  11  Fed.  Cas.  No. 

674.  6,075;  Shepley  v,  Rangely,  Da  vies  (U. 
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A  Bill  to  BomoTo  %  doad  is  a  bill  to  procure  the  cancellation,  delivery 

up»  or  release  of  an  instrument,  incumbrance,  or  claim  constitut- 
ing a  cloud  on  the  plaintiff's  title,  and  which  may  be  used  to 
injure  or  vex  the  plaintiff  in  the  enjoyment  of  his  title.*     Such 

S.)  242,  21  Fed.  Cas.  No.  12,756;   Ceii-  PhU.   293,   529;    Grove  v.   Yoaog,   15 

tral  Pac.  R.  Co.  ».  Dyer,  i  Sawy.  (U.  Jur.  810;   2  Story's  Eq.  Jur.,  §§  1445, 

S.)64i,  5  Fed.  Cas.  No.  2,552.  1446,  1447.*'    American  Dock,  etc.,  Co. 

England,  —  Devonsher     v.     Newen-  v,  Pablic  School  Trustees,  37  N.  J.  Eq. 

ham,  2  Sch.  &  Lef.  208.  271. 

See    also    Nicoll   v.   Huntington,    i  A  court  of  equity  will  not  entertain  a 

Johns.  Ch.  (N.  Y.)  166.  bill,  under  the  pretext  of  quieting  the 

"The  General  Bule  Is  that  a  court  of  possession,  to  determine  the  rights  of 

equity  has  no  jurisdiction  to  establish  parties  where  there  has  been  no  suit 

by  its  decree  the  title  to    lands,   its  at  law   to   try  the   title.    Shepley   v, 

jurisdiction  being  limited  to  an  inter-  Rangely,  Davies  (U.  S.)  242,  21  Fed. 

position   to  quiet  the  possession  of  a  Cas.  No.  12,756. 

party  after  his  title  has   been  deter-  Where  a  right  has  been  repeatedly 

mined  by  a  court  of  law.    Tenham  v,  established  at  law,  or  where  the  same 

Herbert,  2  Atk.  483;    Welby  v.  Rut-  right  is  subject  to  be  controverted  by 

land,    6    Bro.    P.    C.   575;    Weller  v.  different  persons,  a  court  of  equity  may 

Smeaton,  i  Bro.  C.  C.  572,  i  Cox  102;  put  an  end  to  litigation  by  restraining 

Devonsher  v,   Newenham,   2    Sch.    &  suits  at  law  and  settling  the  whole  con- 

Lef.   199.    The  principle  upon   which  troversy,  or,  if  need  be,  bv  directing  a 

courts  of  equity  interposed  to  quiet  the  single  trial  at  law.     But  the  court  will 

title  was  that  judgments  in  ejectment,  not  interfere  to  quiet  the  possession  of 

not  being  conclusive,   and  operating  a  party  where  there  has  been  no  trial 

only  to  transfer  the  possession,  with-  of  the  right  at  law,  and  where  there  is 

out  conclusively   settling  the  title,  a  but  one  adverse  claimant.    Thompson 

court  of  equity,  after  the  title  had  been  v,  Engle,  4  N.  T.  Eq.  271. 

satisfactorily  detq^rmined  by  actions  at  Hnmber  of  Trials  at  Law.  —  The  juris- 

law,  would  interpose  to  put  an  end  to  diction  in  equity,  independent  of  stat- 

further  litigations  —  the  court,  assum-  ute,   to  quiet  the  title  of  a  party  in 

ing  that  the  complainant's  legal  title  possession  of  land,  after  it  has  been 

had  already  been  determined  at  law,  established  at  law,  does  not  depend 

intervened  to  prevent  a  litigation  which  upon    the    number  of  trials  at   law, 

had  become  vexatious  and  oppressive,  whether  two  or  more,  so  that  the  right 

because  unnecessary  and  unavailing,  be  satisfactorily  established.     Marsh  9. 

A  prior  determination  of  the  title  in  one  Reed,  10  Ohio  347. 

or  more  actions  at  law  is,  therefore,  1.  See  Huntington  v,  Allen,  44  Miss, 

ordinarily  a  condition  precedent  to  the  662;    Sheppard    v.    Nixon,    43    N.    J. 

filing  of  the  bill,     i  Spen.   Eq.   Jur.  Eq.  627;  Eckman  tr.  Eckman,  55  Pa.  St. 

658;  I  Pom.  Eq.  Jur.  254.     Under  some  269;  Steinkuhl  tr.  York,  2  Flipp.  (U.  S.) 

circumstances  a  court  of  equity  would  378;    Shepley  v,  Rangely,  Davies  (U. 

entertain  a  bill   before  the  title  had  S.)  242,  21  Fed.  Cas.  No.  12,756,  3  Pom. 

been  determined  at  law,  to  remove  ob-  Eq.  Jur.,  §  1398. 

stacles  in  the  way  of  a  trial  of  the  title  BiUs   to   Bemove  Cloud  and  Billi  of 

in  an  action  at  law,  as  in  Leighton  v.  Peaoe     DUrtiagniihed.  —  "A     bill    quia 

Letghton,  i  P.  Wms.  671.     So  also  in  timet ^  or  to  remove  a  cloud  upon  the 

a  suit  in  equity  to  carry  into  effect  the  title  of  real  estate,  differed  from  a  bill 

trusts  of  a  will  of  real  estate,  the  heir  of  peace  in  that  it  did  not  seek  so  much 

at  law  might  be  brought  in   for  the  to  put  an  end  to  vexatious  litigation  re^ 

purpose     of     establishing    the     will,  specting  the  property  as  to  prevent  fu- 

I  Spen.  Eq.  Jur.  458,  note  g.     But  at  ture  litigation   by   removing  existing 

whatever  period  of  time  the  trial  of  title  causes  of  controversy  as  to  its  title.    It 

was  had,  it  was  the  settled  doctrine  was  brought    in    view  of  anticipated 

that  the  title  must  be  determined  at  wrongs  or  mischiefs,  and  the  jurisdic- 

law  or  by  an  action,  before  the  court  tion  of  the  court  was  invoked  because 

would  undertake  to  quiet  the  posses-  the  party  feared  future  injury  to  his 

sion,  unless  the  right  to  such  a  trial  rights  and  interests.     Story*s  Equity, 

was    waived.    Butlin    v.    Masters,    2  §  826.    To  maintain  a  suit  of  this  clutr- 
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bills  will  lie  without  a  previous  establishment  of  the  plaiatiff*( 
title  at  law,  for  it  may  often  happen,  as  where  the  plaintiff's  pot^ 
session  has  not  been  disturbed,  that  he  can  maintain  no  actiof 
at  law  to  test  the  defendant's  claim.^ 

Thif  IMitiiietioii  Is  Hot  UniycmUy  Baeogidied,  and  bills  to  remove  Si 
specified  cloud  are  frequently  spoken  of  as  bills  to  quiet  title,  and 
vice  versa.  In  fact,  there  is  great  conflict  in  the  decisions  as  to 
the  proper  classification  of  the  various  kinds  of  bills  quia  timet,* 

Statatoy  Pmridoni  regulating  actions  for  the  determination  of 
adverse  claims  have  rendered  this  distinction  of  small  importance 
in  many  states.* 

8.  Sqnity  Jnriidiotioii  —  a.  In  General.  —  Equity  has  inherent 
original  jurisdiction  of  bills  and  complaints  to  quiet  title  and  to 

acter  it  was  generally  necessary  that  dnctly  in  Shepley  v,  Rangely,  a  Ware 

the  plaintiff  should  be  in  possession  of  (U.  S.)  246,  ai  Fed.  Cas.   No.  12,756; 

ihe  property,  and,  except  where  the  de-  and  while  current  statutes  and  decisions 

/endants  were  numerous,  that  his  title  usually  speak  of  both  kinds  of  bills  as 

should  have  been  established  at  law  or  bills  to  quiet  title,  it  will  generally  be 

be  founded  on  undisputed  evidence  or  found  upon  examination  that  when  the 

long-continued  possession."     Holland  bill  is  substantially  a  bill  of  peace, 

V.  Challen,  no  U.  S.  ao,  citing  Alexan-  equity  will  not  quiet  the  title  until  it 

der  V.  Pendleton,  8  Cranch  ^U.  S.)  462;  has  been  satisfactorily  determined  at 

Peirsoll  v,  Elliott,  6  Pet.  (U.  S.)  95;  law,  while  on  the  other  hand,  if  the  bill 

Orton  V.  Smith,  18  How.  (U.  S.)  363.  is  to  have  a  void  instrument  delivered 

A  Bin  to  Bestrain  a  Sals  on  EzoeatioB  up  and  cancelled,  a  prior  determination 
is  not  one  to  quiet  a  title,  but  may  be  at  law  is  not  required.  See  Hunting- 
one  to  remove  therefrom  a  cloud  aris-  ton  v,  Allen,  44  Miss.  66a. 
iog  out  of  the  proceedings  said  to  be  8.  The  following  cases  will  illustrate 
invalid.  Manistique  Lumbering  Co.  the  diversity  of  views  that  have  been 
V.  Lovejoy,  55  Mich.  189.  entertained  upon  this  subject: 

An  Aetion  fnr  the  Spsdilo  Performanoe  Alabama,  —  Curry  v,  Peebles,  83  Ala. 

of  an  agreement  to  satisfy  a  mortgage  225;    Ashurst  v,    McKenzie,   92    Ala. 

is  not  an  action  to  remove  a  cloud  from  484. 

title.     Purdy  v.  Collyer,  26  N.  Y.  App.  California,  —  Castro    v,    Barrv,     79 

Div.  338.  Cal.  446;  Hager  v,  Shindler,  20  CTal.  57. 

1.  Smith  V,  McConnell,  17  111.  135,  Kansas,  —  Grove    v,    Jennings,    46 

63  Am.  Dec.  340;  Louisville  v.  Gray,  i  Kan.  366. 

Litt.  (Ky.)  147;  Glazier  v,  Bailey,  47  Michigan,  ^  SMshJity  v.  Miller,  14 

Miss.  395.  Mich.  160. 

"Though    bills    may     be    brought  Nebraska.  — SiSii^    v,     Sioux    City, 

sometimes    before    establishing    com-  etc.,  R.  Co.,  7  Neb.  357. 

plainant*s  rights  at  law,  they  are  en-  New  York,  —  Bailey  v.  Briggs,  56  N. 

tertained  with  great  caution,  even  on  Y.  407;    Bailey  t/.  South  wick,  6  Lans. 

behalf  of  persons  in  possession,  when  (N.  Y.)  356. 

there  is  no  such  disturbance  of  the  Ohio.  —  Collins  v.  Collins,   19  Ohio 

right  of  possession  as  will  enable  the  St.  470. 

party  to  maintain  his  action  at  law."  Pennsylvania,  —  Dull's    Appeal,   113 

Smith  V.  McConnell,  17  111.  135. 63  Am.  Pa.  St.  510;  Meck's  Appeal,  97  Pa.  St. 

Dec.  341,  citing  Louisville  v.  Gray,  i  313. 

Litt.  (Ky.)  147.     See  York  v,  Pilking-  Vermont,  —  Langdon  v,  Templeton, 

on,  I  Atk.  284;  Tenham  v.  Herbert,  2  6i  Vt.  119. 

Atk.  484:    Bush  V.  Western,  Prec.  Ch.  United   States,  —  Stellwagen   v, 

531.  Tucker,    144    U.    S.    548;    Wehrman 

This  distinction  between  bills  quia  v.  Conklin,  155  U.  S.  314;   Sharon  r. 

Hmet  seeking  to  have  void  instruments  Tucker,  144  U.  S.  548,  containing  a  full 

delivered  up  and  cancelled  as  clouds  discussion  of    the  nature  of  bills  of 

on  title,  and  bills  quia  timet  in  the  na-  peace  and  bills  quia  timet, 

tore  of  bills  of  peace,  is  recognized  dis-  8.  See  infra^  I.  4.  Statutory  Action, 
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remove  clouds.^     Indeed,  this  is  an  independent  head  or  source 
of  equitable  jurisdiction,  not  requiring  any  accompaniment  of 


1.   Alabama,  —  Marston  tr.  Rowe,  39    (Ky.)  11;  Gates  r.  Lofta8,4  T.  B.  Mon. 


loi  Ala.  559;  Armstrong  v,  Coanor,  86  way,  7  B.  Mon.  (Ky.)  180;    Lyon  r. 

Ala.  350;    Lewen  v.  Stone,  3  Ala.  485;  Ross,  I   Bibb  (Ky.)  466;    Newport   ir. 

Anderson  v.  Hooks,  9  Ala.  704;  Lyon  Taylor,  16  B.  Mon.  (Ky.)  779. 

V.  Hunt,  II  Ala.  295;  Burden  v.  Stein,  Maine,  —  Freeman  r.  Weld,  38  Me. 

27  Ala.  104;  Rea  v,  Longstreet.  54  Ala.  313. 

291;    Lockett  V,   Hurt,    57    Ala.    198;  Maryland.  —  Polk  v.  Rose,  25   Md. 

Smith  V,  Pearson,  24  Ala.  355;  Burt  v,  153;  Holland  v.  Baltimore,  11  Md.  186. 

Cassety,  12  Ala.  734;  Ray  v,  Womble,  Massachusetts,  —  Pierce  v,  Lamson,  5 

56  Ala.  32;  Cooran  v.  Sapp,  74  Ala.  44;  Allen  (Mass.)  60;   Sullivan  v,   Finnc- 

March  tr.  England,  65  Ala.  275.  gan,     loi     Mass.    447;    Clouston     r. 

Arkansas, — Branch   v,   Mitchell,  24  Shearer,  99  Mass.  209;  Com.  v.  Smith, 

Ark.  431;  Walker  V.  Peay,  22  Ark.  103;  10    Allen    (Mass.)    448;     Russell    v, 

Goodrum  v,  Ayers,  56  Ark.  93;  Sale  r.  Deshon,   124  Mass.  342;    Hinchley  v. 

McLean,  29  Ark.  612.  Greany,     118     Mass.     595;     Sherman 

Connecticut,  —  Hartford  v,  Chipman,  v.  Fitch,  98  Mass.  59. 

21     Conn.    495;      Kimberly     r.     Fox,  Michigan,  —  Moran    v.    Palmer,     13 

27  Conn.  307;    Munson  v,  Munson,  28  Mich.  367;    Campbell  v.  Adsit,  (Mich. 

Conn.   582;     Wolcott    v.   Robbins,    26  1897)  70  N.   W.   Rep.   141;    Pendill  v. 

Conn.  239.  Union  Min.  Co.,  64  Mich.  172;    Byles 

Florida,  — Graham  v,  Florida  Land,  v,  Rowe,  64  Mich.  522;  Alger  v,  Slaght, 

etc.,  Co.,  33  Fla.  356.  64  Mich.  589;  Rowland  v.  Doty,  Harr. 

Georgia.  —  Bond  v.  Little,  10  Ga.  401.  (Mich.)  3;  Geney  v,  Maynard,  44  Mich. 

Illinois,  —  McDowell  v,   Morgan,  28  578;  Waterman  ».  Seeley,  28  Mich.  77; 

III.  528;    Parker  v.  Shannon,   121  111.  King  v.  Carpenter,  37  Mich.  363;  Wil- 

452;    Holden  v,  Holden,  24  111.  App.  letts  v.   Mandlebaum,   28   Mich.   521; 

106;    Gage   V,    Rohrbach,  56  III.  262;  Cleland    v.    Casgrain,   92    Mich.    139; 

Gage  V,  Billings,  56  III.  268;  Reed  v,  Ormsby  v,  Barr,  22  Mich.  80. 

Tyler,  56  111.  288;    Barnett  i/.  Cline,  60  Minnesota, — Scofield   v,   Quinn,    54 

111.205;  Reed  z/.  Reber,  62  111.  240;  Lee  Minn.    9;     Mankato    v,    Willard,    13 

V,    Ruggles,   62   111.   427;    Barnard   v,  Minn.  13. 

Hoy t,  63  111.  341 ;  Redmond  T'.  Packen-  Mississippi,  —  Hammel     v,     Clarke, 

ham,  66  III.  434;  Johnson   v,  McChes-  (Miss.  1898)  23  So.  Rep.  358;  Irwin  v, 

ncy*  33  m<  App.  526;  Fitts  v,  Davis,  42  Lewis,     50    Aliss.    363;     Christian    v, 

111.  391;   Conwell  V,  Watkins,  71   111.  O'Neal,  46  Miss.  669;  Banks  v.  Evans, 

488;    Conklin   v,   Foster,    57    111.    104;  10  Smed.  &  M.  (Miss.)  35;  Glazier  v. 

Green  v.  Marks,  25  111.  221;    O'Conner  Bailey,  47  Miss.  395;    Carlisle  v.  Tin- 

V,   Wilson,    57   111.  226;    Van  Dorn  v,  dall,  49  Miss.  229;    Forniquet  v,  For- 

Leeper,  95  111.  35;  Rigdon  v.  Shirk,  127  stall,  34  Miss.  87;    Harney  v,  Morton, 

111.   411;   Alton   M.  &   F.   Ins.   Co.  v,  36  Miss.  411;  Watts  r.  Gunn.  53  Miss. 

Buckmaster,  13  111.  201;    Campbell  v,  502. 

McCahan,  41   111.  45;    Parker  v,  Shan-  Missouri,  — Porter  v.  Reed,  123  Mo. 

non,  121  111.452;  Stout  V.  Cook,  37  111.  587;  Gilbert  v,   Renner,  95   Mo.    151 ; 

283;    Young  V.   Dowling,    15    111.  481;  Harrington  v,  Utterback,  57  Mo.  519; 

Hem  street  v,  Burdick,  90  111.  444.  Truesdail  v,  McCormick,  126  Mo.  39; 

Indiana,  —  Murphy  z^.  Blair,  12  Ind.  Sneathen   v.   Sneathen,    104   Mo.  201; 

184;  Zimmerman  V.  Marchland,  23  Ind.  Atkinson  v,  Taylor,  34  Mo.  ^pp.  442; 

474>  Schanewerk   v.    Hoberecht,    117    Mo. 

Iowa,  —  Pella   v,    Scholte,    21    Iowa  22;  Keane  z^.  Kyne,  66  Mo.  216. 

463;    Stevenson   v,  Bonesteel,  30  Iowa  Nebraska,  —  Smiths.  Neufeld,  (Neb. 

286;    Standish  v,   Dow,   21   Iowa  363;  1899)  78  N.  W.  Rep.  278. 

Dussaume    v,    Burnett,    5     Iowa    95;  Nevada,  —  Low  v.   Staples,   a   Nev. 

Thomas  v,  Kennedy,  24  Iowa  397.  209. 

Kansas,  —  Douglass    v,    Nuzum,    16  Ne w  Ha mp shire ,  —  Downing  v. 

Kan,  515,  Wherrin,    19    N.    H.    9;     Marston    v^ 

Kentucky,  —  Harris  v.  Smith,  2  Dana  Brackett,  9  N.  H.  337;    Hallett  v,  Par- 
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fraud,  accident,  mistake,  trust,  account,  or  other  basis.  ^  Such 
bills  are  merely  an  illustration  of  the  ancient  quia  timet  juris- 
diction exercised   by  courts  of  chancery.*    The  jurisdiction  is 

kcr,  (N.  H.  1897)    39  Atl.   Rep.   583;  144  U.  S.  533;    Stcllwagen  v.  Tucker, 

Bean  v,  Coleman,  44  N.  H.  539;    Doe  144  U.  S.  548;    Remer  t/.  Mackay,  35 

p.  Doc,  37  N.  H.  268;    Brooks  v.  How-  Fed.  Rep.  86;    Holland  v,  Challen,  no 

land,  58  N.  H.  98.  U.  S.  15;  Teall  v,  Slaven.  40  Fed.  Rep. 

New  Jersey,  —  Sheppard  v.  Nixon,  43  774;    Sbarpleigh  v.  Surdam,   i  Flipp. 

N.J.  Eq.  627;  Yaager  z^.  Skinner,  14  N.  (U.S.)  472,  21  Fed.  Cas.  No.   12,711; 

J.  £q    389;  Shotwell  v.  Shotwell,  24  Briggs  v,  French,  i  Sumn.  (U.  S.)  504, 

N.J.  Eq.  378.  4  Fed.  Cas.  No.  1,870;  Morton  v.  Root, 

New  York,  —  Carpenter  t^.  Carpenter,  2  Dill.  (U.  S.)  312,  17  Fed.  Cas.  No. 

40  Hun  (N.  Y.)  263;  Nicoirf.  Hunting-  9,866;  Ormsby  v.  Ottman,  85  Fed.  Rep, 

ion,  I  Johns.  Ch.  (N.  Y.)  166;   Chan-  492. 

Uuqna  County  Bank  &.  White,  6  Barb.  1.  Dull's  Appeal,    113   Pa.   St.   510. 

(X.  Y.)  589;  Hall  V,  Fisher,  9  Barb.  (N.  Compare  Meck*s  Appeal,  97  Pa.  St.  313. 

Y.)i7;  Ryerson  V.  Willis,  81  N.  Y.  277;  Jvrisdietion  to  Confirm  Title  Without 

Weed  V.  Roberts,  22  Misc.  Rep.  (N.  Y.  Bcferenoe   to    Clond.  —  Equity    has    no 

Supreme  Ct.)46;    Clark  v,  Davenport,  jurisdiction,  independent  of  statute,  to 

95  N.  Y.  477;    Field  v.  Holbrook,  14  render  a  decree    merely  establishing 

How.  Pr.  (N.  Y.  Super.  Ct.)  105;    Cox  or  confirming  a  title  without  reference 

V.  Clift,  2  N.  Y.  118;  Ward  v:  Dewey,  to  the  removal  of  a  cloud  therefrom  or 

16  N.  Y.  519;    Robinson  r.  Cropsey,  2  to  quieting  in  relation  to  such  cloud. 

Edw.  Cb.  (N.  Y.)  138,  affirmed  6  Paige  inarms  v.  Kransz,  167  111.  421. 

(N.  Y.)  480;  Radcliff  v,  Rowley,  2  Barb.  Jarisdietion   to    Beview  Judgment  at 

Ch.  (N.  Y.)  23;  Schroeder  v,  Gurney,  73  Law.  —  A  court  of  equity  cannot,  under 

N.    Y.    430;    Onderdonk   v,    Mott,   34  pretense  of  settling  or  quieting  title. 

Barb.  (N.  Y.)  106.  review  the  decision  of  an  inferior  com- 

North   Carolina,  —  Byerly    v.   Hum-  mon-law  court  upon  a  matter  within 

phrey,  95  N.  Car.  151.  its  jurisdiction  and  power.     Hyatt  v, 

Okie,  —  Lowmiller  v,  Fouser,  52  Ohio  Bates,  35  Barb.  (N.  Y.)  308.                   • 

St.  137;  Marsh  v.  Reed,  10  Ohio  347.  Ezclnsiye  Juriidletion.  —  Thejurisdic- 

Pennsylvania,  —  Lewis  v,  Parrott,  37  tion  of  chancery  to  remove  clouds  upon 

W.  N.  C.  (Pa.)  330;    Mehaffey's  Ap-  titles  is  exclusive.     Shell  v,  Martin,  19 

peal,  4  Penny.  (Pa.)  502;    Kelley's  Ap-  Ark.  139;  Walker  v,  Peay,  22  Ark.  103; 

peal,  38   Leg.   Int.  (Pa.)  350;    Kay  v.  Branch  v.  Mitchell,  24  Ark.  431. 

Scales,  37  Pa.  St.  31 ;    Dull's  Appeal,  8.  Quia  Timet  Jurisdiction.  —  Logan  v, 

113  Pa.  St.  510;  Kennedy  v.  Kennedy,  Clough,  2  Colo.  328;  Munson  v.  Mun- 

43  Pa.  St.  417;    Stewart's  Appeal,  78  son,  28  Conn.  586;  Loring  v,  Hildreth, 

Pa.  St.  88;  Eckman  r.  Eckman,  55  Pa.  170   Mass.   328;   Mankato  v.  Willard. 

St.  269.  13   Minn.   13;   Carlisle   v,   Tindall,  49 

Tenfussee,  —  Whillock  v,  Grisnam,  3  Miss.  229;  Glazier  v,  Bailey,  47  Miss. 

Sneed  (Tenn.)  237;    Burkey  v.  Self,  4  395;  Sheppard  v.  Nixon,  43  N.  J.  Eq. 

Sneed  (Tenn.)  121;  Butler  v.  Rutledge,  627;  Yauger  v.  Skinner,  14  N.  J.  Eq.  389; 

2  Cold  w.  (Tenn.)  4;    Almony  v.  Hicks,  Eckman    v.  Eckman,  55   Pa.  St.  269; 

3  Head  (Tenn.)  39;  New  York  Nat.  Shepley  2^.  Rangely,  Davies(U.  S.)  242, 
Bldg.,  etc.,  Assoc,  xk  Cannon,  99  Tenn.  21  Fed.  Cas.  No.  12,756;  Lansdowne  v, 
344;  Anderson  v,  Talbot,  i  Heisk,  Lansdowne,  i  Madd.  118;  Pom.  Eq. 
(Tenn.)  407.  Jur.,  ?  1394. 

Texas.  —  Cassiano  v.  Ursuline  Acad-  "  The  JnriBdiotion  Takes  Iti  Bise  in  the 

cmy,  64  Tex.  673.  doctrines  of  quia  timet ^  in  order  to  give 

Vermont,  —  Langdon  v.  Templeton,  repose  and  peace  to  the  party  in  pos- 

61  Vt.  119;   Eldridge  v.  Smith,  34  Vt.  session,  by  virtue  of  a  rightful  claim  or 

484;  Hodges  V,  Griggs,  21  Vt.  280.  title  against  him  who  might  vex  and 

Wisconsin,  —  Moore  r^  Cord,  14  Wis.  harass  with  suits  after  the  right  had 

213;    Roe  V,  Lincoln  County,  56  Wis.  been  fairly  tested  in  a  court  of  law,  or 

66;  Horn  v,  Garry,  49  Wis.  464.  against  a  deed  or  other  evidence  of  title 

United  States,  —  Loring  v.  Downer,  which  had  been  fraudulentlv  obtained, 

iMcAlI.  (U.  S.^360;  Crews  V.  Burcham,  and  which  might  be  set  up  after  the 

I  Black  (U.  S.)  352;  Cross  v,  De  Valle,  evidence  which  could  manifest  its  true 

I  Wall.  (U.S.)  5;   Sharon  v.  Tucker,  character  had  become  obscure  or  had 
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exercised  with  great  caution.  ^ 

b.  Adequate    Remedy  at  Law  — (i)  General  Rule.  — In 
accordance  with  the  general  principle  of  equity  jurisprudence,* 

where  there  is  a  complete  and  adequate  remedy  at  law,  equity 
will  not  assume  jurisdiction  of  a  bUl  to  quiet  title  or  remove  a 
cloud,* 

passed  away."     Huntiogton  v.  AHen,  Conn.  95;  Munsonv.  Munson,  28ConQ. 

44  Miss.  662.  582,  73  Am.  Dec.  693;  Wolcott  v.  Rob- 

1.  Jnrisdietloii  Eznrdsad  Cautiously.  — •  bins,  26  Conn.  239. 

Alton  M.  Si  F.  Ins.  Co.  v.  Buckmaster,  District  of  Columbia. — Maysev.  Gad* 

13  111.  201;  Smith  V,  McConnell,  17  111.  dis,  2  App.  Cas.  (D.  C.)  20. 

135;  Louisville  v.  Gray,  i  Litl.  (Ky.)  Florida,  —  Hughes  v,    Hannah,    39 

T47;  Glazier  v.  Bailey,  47  Miss.  395.  Fla.   365;   Conant  v,  Buesing,  23  Fla, 

A  court  of  law  is  the  proper  tribunal  559;  Ha  worth  v.  Norris,  28  Fla.  763. 

for  the  adjudication  of  legal  titles,  and  Illinois,  —  Holden  v,  Holden.  24  IK. 

it  is  only  in  extraordinary  cases  that  a  App.  106;  Lundy  v,  Lundy,  131  III.  138; 

court  of  chancery  will  assume  the  trial  Johnson   v,   McChesney,   33   111.  App. 

of  such  titles.     Bills  filed  for  the  pur-  526;    Burton    v,    Gleason,  56    III.    25; 

pose  of  cjuieting  one  legal  title  by  the  Alton  M.  &  F.  Ins.  Co.  v,  Buckmaster, 

suppression    of    another  are   received  13  III.  201;  Smith  z/.  McConnell,  17  111. 

with  great  caution.     Alton  M.  &  F.  Ins.  135,   63  Am.   Dec.   340;    Comstock  v. 

Co.   V,   Buckmaster,   13    111.  201.     See  Ilenneberry,  66  111.  212;  O'Conner  r. 

also  cases   cited   in    note  3,  infra^  to  Wilson,  57  III.  226;  Woodward  ».  Seely, 

the  effect  that  equity  will  not  interfere  11  III.  157. 

where  there  is  an  adequate  remedy  at  Iowa.  —  Harrington    v.   Cubbage,   3 

law.  Greene  (Iowa)  307 ;  Powers  z/.  Bowman, 

8.  See  article  Remedy  at  Law.  53  Iowa  359. 

8.  Alabama,  —  Tyler    v.    Jewett,    82  Kentucky.  —  Scott  v.  Means,  80  Ky. 

Ala.  93;  Curry  v.  Peebles,  83  Ala.  225:  460. 

Teague  v.  Martin,  87  Ala.  500;  Arm-  Maryland.  —  Textor  v.  Shipley,  77 
strong  V.  Connor,  86  Ala.  350;  Burden  Md.  473;  Hecht  v.  Colquhoun,  57  Md. 
V,  Stein,  27  Ala.  104;  Gunn  v.  Harrison,  563;  McCoy  v,  Johnson,  70  Md.  490; 
7  Ala  585;  Jones  v,  De  Graffenreid,  60  Drury  v.  Roberts,  2  Md.  Ch.  157;  Cow- 
Ala.  T45;  Mitchell  V.  Spence,  62  Ala.  man  v.  Colquhoun,  60  Md.  127. 
450;  Smith  V.  Cockrell,  66  Ala.  64:  Massachusetts. — White  v.  Thayer.  121 
Grigg  V,  Swlndal,  67  Ala.  187;  Pettus  Mass.  226;  Boardman  v.  Jackson,  119 
7/.  Glover,  68  Ala.  417;  Plant  i^.  Barclay,  Mass.  161;  Swamscott  Mach.  Co.  v, 
56  Ala.  561;  Daniel  v.  Stewart,  55  Ala.  Perry,  119  Mass.  123;  Bassettv.  Brown, 
278;  McLean  v.  Presley,  56  Ala.  211;  100  Mass.  355;  Com.  v.  Smith,  10 
Arnett  v.  Bailey,  60  Ala.  435;  Baines  v.  Allen  (Mass.)  41.8;  Hinchley  v,  Greany, 
Barnes,  64  Ala.  375;  Tyson  v.  Brown,  118  Mass.  595;  Pratt  v.  Pond,  5  Allen 
64  Ala.  244;  Shipman  v.  Furniss,  69  (Mass.)  59;  Martin  v.  Graves,  5  Allen 
Ala.  555;  Martin  v.  Hewitt.  44  Ala.  418;  (Mass.)  601;  Hunnewell  v,  Charles- 
Montgomery  V.  Sayre,  65  Ala.  564.  See  town,  106  Mass.  350;  Norton  v.  Boston, 
also  Elyton  Land  Co.  v.  Ayres,  62  Ala.  119  Mass.  195;  Russell  v.  Barstow,  144 
413:  Alabama  Gold  L.  Ins.  Co.  v.  Lott,  Mass.  130. 
54  Ala.  499.  Michigan. — Scofield  v.   Lansing,  17 

Arkansas. — Goodrum  v,   Ayers,    56  Mich.    437;     Bigelow   v.   Sanford,   98 

Ark.  93;  Sale  v.  McLean,  29  Ark.  612;  Mich.  657;  Rhode  v.  Hassler,  113  Mich. 

Lawrence  v.  Zimpleman,  37  Ark.  643;  56;  Campbell  v.  Adsit,  (Mich.  1897)  70 

Apperson  r/.  Ford.  23  Ark.  746;  Chaplin  N.  W.    Rep.    141;    Deer  Lake   Co.   v. 

V.  Holmes,  27   Ark.   414;    Doswell   v.  Michigan  Land,  etc.,  Co.,  83  Mich.  11 ; 

Adler,  28  Ark.  86;  Crane  v.  Randolph,  Barron  v,   Robbins,   22   Mich.    35;  La 

30  Ark.  579;  Miller  v.  Neiman,  27  Ark.  Cossz^.  Wadsworth,  56  Mich.  421;  Flint, 

233;  Bryan  v,  Winburn,  43  Ark.  28.  etc..  R.  Co.  v.  Gordon,  41  Mich.  420; 

^  California.  —  Ritchie   v.  Dorland,   6  Devaux  v.  Detroit,   Harr.  (Mich.)  98; 

Cal.  33.  Blackwood  v.  Van  Vleet,  11  Mich.  252; 

Colorado,  — Morris  v.  St.  Louis  Nat.  Moran  v.  Palmer,  13  Mich.  367;  Man* 

Bank,  17  Colo.  231.  istique  Lumbering  Co.  v.  Lovejoy,  55 

Connecticut,  —  Miles    v.    Strong,    62  Mich.  189;  Stetson  v.  Cook,  39  Mich. 
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nftintlff  vadar  Ho  BiMbility.  —  The  bill  will  not  be  entertained 

755;  Watson  v.  Lion  Brewing  Co.,  6i  Rhode  Island, — Weavers.  Arnold,  15 

Mich.  595;   Albany,  etc.,  Min.  Co.  v.  R.  I.  53. 

Auditor-Gen.,  37  Mich.  391.  Utah.  —  Bullion,    etc.,   Min.  Co.  v, 

Missitsippi.  —  Huntington  v.  Allen,  Eureka  Hill  Min.  Co.,  5  Utah  3. 

44  Miss.   654;    Phelps  v.    Harris,    51  Vermont,  —  Langdon  v.  Templeton, 

Miss.  789.  61  Vt.  119;  Rooney  v,  Soule,  45  Vt.  303; 

Missouri,  —  Fontaine  v,  Hudson,  93  Wing  r.  Hall,  44  Vt.  118. 

Mo.  62;  Sneathen  v,  Sneathen,  104  Mo.  West  Virginia,  —  Davis  v.  Settle,  43 

201;    Leslie  v,  St.  Louis,  47  Mo.  474;  W.  Va.  17;  Clayton  v,  Barr,  34  W.  Va. 

Odie  V,  Odle,  73  Mo.  289.  290. 

Nebraska.  —  Boeck  v,    Merriam,    10  Wisconsin,  —  Kruczinski  r.    Neuen- 

Neb.  199.  dorf,  99  Wis.  264;  Grignon  v.  Black,  76 

New  Hampshire,  —  Brooks  v.  How-  Wis.  674;  Page  v.  Ken  nan,  38  Wis.  320; 

land,  58  N.  H.  98.  Gray  v,  Tyler,  40  Wis.  579. 

New  Jersey.  —  Beale  v,  Blake,  45  N.  United  States,  —  Blythe  v.  Hinckley, 

J.  Eq.  668;  Hayday  v,  Hayday,  (N.  J.  84  Fed.  Rep.  246;  Witters  v.   Sowles, 

1898)  39  Atl.   Rep.  373;  Albro  v.  Day-  42  Fed.  Rep.  701;  Teall  v.  Slaven,  40 

ton,  50  N.  J.  Eq.  574;  Sheppard  v.  Nix-  Fed.   Rep.  774;    Gray  v.  Call,  10  Fed. 

on,  43  N.  J.   Eq.  627;    Essex  County  Cas.  No.  5,712;  Morton  z^.  Root,  2  Dill. 

Nat.  Bank  v.  Harrison,  (N.  J.  1898)  40  (U.   S.)  312,    17   Fed.  Cas.  No.  9.866; 

Atl.  Rep.  209;  Haythorn  v,  Margerem,  Whitehead  v,  Entwhistle,  27  Fed.  Rep. 

7  N.  J.  Eq.  324;  Newark  v.  Schuh,  34  778;  Newman  v.  Westcott,  29  Fed.  Rep. 

N.  J.  Eq.  262;  Smith  v.  Newark,  32  N.  49;  Gombert  v,  Lyon,  80  Fed.  Rep.  305; 

1.  Eq.  i;  Bellows  v,  Wilson,  32  N.  J.  Coulson   v,    Portland,    Deady  (U.   S.) 

Eq.  481.  481;    Speigle  v,   Meredith,  4  Biss.  (U. 

New  York.  —  Moores  v,  Townshend,  S.)  120;  Ewing  v.  St.  Louis,  5  Wall.  (U. 
102  N.  Y.  387;  Phillips  V,  Gorham,  17  N.  S.)  418;  Greenwalt  v.  Duncan,  16  Fed. 
Y.  270;  Bockes  v,  Lansing,  74  N.  Y.  Rep.  35;  Dowsv.  Chicago,  11  Wall.  (U. 
443;  Ocean  Nat.  Bank  c.  Olcott,  46  N.  S.)  108;  Hannewinkle  v,  Georgetown, 
Y.:i9;  Allerton  V.  Belden,49N.  Y.  378;  15  Wall.  (U.  S.)  548;  State  Railroad 
Venicetr.  Woodruff,  62  N.Y.  467;  Mace  Tax  Cases,  92  U.  S.  575;  Phelps  v, 
V.  Newbury h,  15  How.  Pr.  (N.  Y.  Su-  Harris,  loi  U.  S.  370;  Chapman  v, 
preme  Ct.)  t6r;  Ward  v.  I>ewey,  16  N.  Brewer,  114  U.  S.  158;  Union  Pac.  R. 
Y.  519;  Cox  cr.  Clift,  2N.  Y.  118;  Fleet-  Co.  v.  Cheyenne,  J13  U.  S.  516;  Lyon 
wood  V.  New  York,  2  Sandf.  (N.  Y.)  475;  v.  Alley,  130  U.  S.  177. 
Handley  v.  New  York,  7  Abb.  Pr.  (N.  Basis  of  Equity  JnrlidieUoa.  —  A  bill  to 
Y.  Supreme  Ct.)  11;  Hall  v.  Fisher,  9  quiet  title  is  entertained  by  a  court  of 
Barb.  (N.  Y.)  17;  Nichols  v,  Voorhis,  18  equity  only  because  the  party  is  not  in 
Hun  (N.  Y.)  33;  Western  R.  Co.  v.  a  position  to  force  the  holder  of  the  ad- 
Nolan.  48  N.  Y.  513.  See  also  Magee  verse  title,  or  one  claiming  to  defend 
V.  Cutler,  43  Barb.  (N.  Y.)  239.  under  him,  into  a  court  of  law  to  con- 

North   Carolina,  —  Busbee  v.  Lewis,  test  its  validity.     Alton  M.  &  F.  Ins. 

85  N.  Car.  332;   Pearson  v.  Boyden,  86  Co.  v.  Buckmaster,  13  III.  201. 

N.  Car.  585 ;  Byerly  v,  H  umphrey,  95  A  Bill  in  Equity  LIm  to  Sot  Aside  a  Bood 

N.  Car.  151.  procured  by  fraud  if  the  estate  of  the 

Ohio,  —  Mawhorterv.  Armstrong,  16  grantee  therein  is  postponed  until  the 

Ohio  188;    Haff  v.  Fuller,  45  Ohio  St.  death  of  a  person  who  is  yet  living,  be- 

495.  cause  there  is  no  adequate  remedy  at 

Oregon,  —  0*Hara  v,  Parker,  27  Ore-  law.     Martin  r.  Graves,  5  Allen  (Mass.) 

gon  156.  601.     Compare  Pratt  v.   Pond,  5  Allen 

Pennsylvania.  —  New  York  S.  &  W.  (Mass.)  59. 

Coal  Co.  V.  Spencer,  3  Lack.  Leg.  N.  ^oetment  Ponding.  —  A  bill  does  not 

(Pa.)  286;    Hnltz  V.  Borgmann,  6  Pa.  lie  to  set  aside  as  a  cloud  a  title  purely 

Dist.   Rep.  217;  Leininger  v.  Summit  legal  in  its  character,  upon  which  an 

Branch  R.  Co.,  180  Pa.  St.  287;  Kelley's  action  of  ejectment  is  pending,  and  to 

Appeal,  38  Leg.  Int.  (Pa.)  350;  Eckman  enjoin  the  action,  and  a  court  of  law 

V.  Eckman,  55  Pa.  St.  269;  Stewart's  cannot  be  so  divested  of  its  jurisdiction. 

Appeal,  78  Pa.  St.  88;    Barclay's  Ap-  Whitney  v,  Stevens,  97   lU.  482.     But 

peal,  93  Pa.  St.  50;  Meck's  Appeal,  97  if  a  judgment  for  the  defendant  in  the 

Pa.  St.  313.  pending  ejectment  suit  would  still  leave 
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merely  to  afford  protective  relief  when  the  plaintiff  is  under  no 
disability  to  bring  suit  to  test  the  question  of  title.  ^ 

IMimiMal  of  Suit.  —  Where  it  appears  that  the  plaintiff  has  another 
adequate  remedy  the  suit  will  be  dismissed  even  on  appeal  by 
the  court  ex  mero  motu,^ 

WaiTor  by  Failure  to  Ol^eet.  —  But  so  far  as  the  parties  themselves 
are  concerned,  the  objection  that  there  is  an  adequate  remedy  at 
law  may  be  waived  by  failure  to  object.* 

(2)  Adequacy  of  Legal  Remedy.  — Whore  the  Defeadaat  Is  in  Poeiee- 
■ion  the  plaintiff's  remedy  by  ejectment  is  ordinarily  deemed  ade- 
quate, and  consequently  a  bill  in  equity  will  not  lie.* 

Where  the  Invalidity  of  the  Defendant*!  Claim  Veoeiearily  Appears,  as  where 
the  instrument    under  which   he  claims  is  void  on  its  face,  or 

'he  title  in  dispute,  a  biH  in  equity  to  tiff  by  the   defendant,  by  trespassing 

quiet  title  may  be  maintained.     Eaton  and  threats  to  persist  in  the  same,  does 

cr.  Trowbridge,  38  Mich.  454.  not  oust  equity  of  jurisdiction  to  quiet 

A  bill  to  quiet  title   will  be  enter-  title.     Bailey  v.  Hughes,  35  Ohio  St. 

tained  on  behalf  of  the  legal  owner  597. 

when  he  is  not  in  a  position  to  force  the  Bight  to  Bely  on  Equitable  Title  Where 

adverse  claimant  into  a  court  of  law  to  There  Is  Also  a  Legal  Title.  —  Possession 

test  its  validity;  but  when  each  party  of  a  tax  title  does  not  necessarily  pre- 

claims  the  legal  title,  and  a  court  of  law  vent  one  from  relying  on  an  equitable 

is  already  possessed  of  the  case,  and  it  title  and  compel  him  to  seek  a  remedy 

is  not  alleged  that  either  fraud,  acci-  at  law;  it  is  when  it  appears  upon  his 

dent,  or  mistake  has  intervened  to  pre-  case  in  equity  that  he  has  such  remedy 

vent  the  possessor  establishing  his  title  that  the  court  in  chancery  should  remit 

at  law,  equity  will  not  interfere  on  his  him  to  it.     La  Coss  v,  Wadsworth,  56 

behalf.     Moran   v.    Palmer,   13  Mich.  Mich.  421. 

367.  8.  See  article  Remedy  at  Law. 

1.  Busbee  v.  Lewis,  85  N.  Car.  332;  Waiver  of  Objeetions.  —  In  Culver  v. 

Pearson  v.   Boyden,  86  N.   Car.   585;  Rodgers,  33  Ohio  St.  537,  it  was  held 

Byerly    v,     Humphrey,    95    N.    Car.  that  after  two  trials  of  the  suit  without 

151;  Woodlief   V.    Merritt,   g6  N.  Car.  objection  as  a  suit  in  equity,  if  was  too 

226;  Murray  p.  Hazell,  99  N.  Car.  168;  late  to  object  to  the  jurisdiction  of  the 

Browning  v.  Lavender,  104  N.  Car.  69;  court  to  grant  equitable  relief  on  the 

Busbee  v.  Macy,  85  N.  Car.  329.  ground  that  the  plaintiff  had  an  ade- 

S.  Peacock  v.  Stott,  104  N.  Car.  154.  quate  remedy  at  law,  although  such  ob- 

See  also  Moores  z/.  Townshend.  102  N.  jection  might  have  been  sustained  if 

Y.  387;    Deer  Lake  Co.    v,  Michigan  made  by  demurrer  or  answer  before 

Land,  etc.,  Co.,  83  Mich.  11.  hearing  on  the  merits. 

E£feot  of  IMsmissal  on  Snbseqnent  Action  When  by  their  pleadings  both  parties 

at  Law.  —  Where  the  trial  court  finds  to  a  suit  claim  title  to  the  same  tract  of 

that  the  plaintiff  has  no  title  and  dis-  land,  and   each   asks  to  have  his  title 

misses   the   complaint,  and  the  judg-  quieted,  it  is  too  late  after  decree  for 

ment  of  dismissal  is  affirmed  on   the  the  losing  party  to  urge  for  the  first 

ground  that  the  plaintiff  has  a  remedy  time  that  the  proper  remedy  was  by  an 

at  law,  such  finding  will  not  prevent  a  action  of  ejectment.     Mollie  p.  Peters, 

recovery  at  liw.      Gray  v.   Tyler,   40  28   Neb.   670.     To  the  same  effect  is 

Wis.  579.  Baumann  v.  Franse,  37  Neb.  807. 

The  Exiitenoe  of  Ck>ncnrrent  Semediee  4.  For  a  full  discussion  of  the  neces- 

at  law  for  trespass,  or  for  an  injunction  sity  of  possession  in  the  plaintiff,  see 

in  equity,  is  not  exclusive  of  the  right  infra^  III.  2.  a,  (3)  Possession  of  Plain' 

to  sue  to  quiet  title,  where  the  parties  tiff. 

are  claiming  conflicting  and  adverse  in-  EffiMt  of  Bight  to  Hew  Trial  in  ^eet- 

terests    in    real    estate.      Standart    v,  ment.  —  The  fact  that  there  may  be  two 

Round  Valley  Water  Co.,  77  Cal.  399.  new  trials  in  an  action  of  ejectment  is 

That  actual  disturbance  of  the  plain,  no  reason  for  the  interposition  of  equity 
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where  in  asserting  his  claim  the  defendant  must  himself  offer  evi- 
dence which  will  show  its  invalidity  without  the  introduction  of 
any  extrinsic  evidence  on  the  part  of  the  plaintiff,  equity  will 
ordinarily  refuse  to  exercise  jurisdiction,  upon  the  double  ground 
that  under  such  circumstances  the  claim  does  not  constitute  a 
cloud  on  title,  and  that  the  plaintiff's  remedy  by  defense  at  law 
is  adequate ;  *  but  where  the  plaintiff  would  be  compelled  to  offer 
extrinsic  evidence  to  show  the  invalidity  of  the  defendant's  claim, 
equity  will  assume  jurisdiction,  remove  the  cloud,  and  quiet  the 
title,*  especially  where  the  evidence  to  rebut  the  claim  is  not  of 
record,  but  rests  in  parol  and  is  liable  to  be  lost  through  lapse  of 
time  or  otherwise.' 

to  try  titles  to  land.     Blackwood  v.  Van  Hill,  14  N.  Y.  Wkly.  Dig.  45;  Stewart 

Vlcct,  II  Mich.  252.  V.  Crysler,  100  N.  V.  378,  reversing  21 

Beinsdy  by  ^eotment  Inadeqiiate.  —  A  Hun  (N.  Y.)  285,  and  Clark  v.  Davenport, 

remedy  at  law  by  an  action  of  eject-  95  N.  Y.  477,  and  distinguishing  Jack- 

ment  is  inadequate  where  a  judgment  son  v.  Esty,  7  Wend.  (N.  Y.)  148;  oush 

would  still  leave  the  complainant's  title  v,  Davison,  16  Wend.  (N.  Y.)  550;  Lucas 

clouded.     La  Coss  v,  Wadsworth,  56  v.    McEnema,     19   Hun    (N.    V.)   14; 

Mich.  421.  Allen  v,  Buffalo,  39  N.  Y.  386;  Reming- 

1.  See  6  Am.  and  Eng.  Encyc.  of  Law  ton  Paper  Co.  v.  O'Dougherty,  81  N. 

(2d  cd.)  153,  tit.  Cloud  on  Title,  Y.  474;  Minturn  r.  Smith,  3  Sawy.  (U. 

TI10    TruA    Test    recognized    by    the  S.)  142,  17  Fed  Cas.  No.  9,647. 

authorities  is:  **  Would  the  owner  of  8.  Abieiioe  of  Baoord  Evldenoe  of  In- 

the  property,  in  an  action  of  ejectment  validity  —  Alabama,  —  Richardson     v. 

brought  by  the  adverse  party,  founded  Stephens,   (Ala.   1899)  25  So.  Rep.  39; 

upon  the  deed,  be  required  to  offer  evi-  Martin  v.  Hewitt,  44  Ala.  418. 

dence   to   defeat  a  recovery?    If  such  California,  —  Bolton  v.  Gtlleran,  105 

proof  would   be   necessary  the  cloud  Cal.  244. 

would  exist;  if  the  proof  would  be  un-  Colorado,  —  Phillippi  v.  Leet,  19  Colo, 

necessary,  no  shade  would  be  cast  by  246. 

the  presence  of  the  deed.     If  the  action  Connecticut,  —  Waterbury  Sav.  Bank 

would  fall  of  its  own  weight,  without  v,  Lawler,  46  Conn.  243. 

proof  in   rebuttal,   no  occasion  could  Kansas,  —  Douglass    v.    Nuzum,    16 

arise  for  the  equitable  interposition  of  Kan.  515. 

the  court."     Rea  t/.  Longstreet,  54  Ala.  Mississippi,  —  Huntington   v,  Allen. 

291.  44  Miss.  654. 

Several  Grounds  of  Invalidity.  —  The  Missouri,  —  Tipton  Bank  v.  David- 
rule  that  an  action  will  not  lie  to  re-  son,  40  Mo.  App.  421;  Porter  v.  Reed, 
move,  as  a  cloud  on  title,  an  assessment  123  Mo.  587;  South  Presb.  Church  cr. 
which  is  void  on  its  face  does  not  pre-  Hintze,  5  Mo.  App.  578,  72  Mo.  363; 
vent  such  an  action  if  other  grounds  of  Harrington  v.  Utterback,  57  Mo.  519; 
invalidity,  not  apparent  on  the  face  of  Beedle  v.  Mead,  81  Mo.  297. 
the  proceeding,  are  also  alleged.  For  New  Hampshire,  —  Hallettv.  Parker, 
the  plaintiff  is  not  bound  to  rest  on  one  (N.  H.  1897)  39  Atl.  Rep.  583;  Perham 
ground  of  invalidity.  Boyle  t^.  Brook-  c.  Haverhill  Fibre  Co.,  64  N.  H.  2; 
lyn,  71  N.  Y.  i,  reversing  8  Hun  (N,  Brooks  v,  Howland,  58  N.  H.  98. 
Y  )  32.  New   York,  —  Schroeder  v,  Gumey, 

8.  Tax  Certificates  and  AaieHonentf. —  73  N.  Y.  430,  affirming  10  Hun  (N.  Y.) 

Where  the  statute   makes    tax  deeds,  413;   Carpenter  v.  Carpenter,  40  Hun 

certificates,  and     assessments    prima  (N.  Y.)  263;    Corwithe  v.  GriflSng,  21 

facie  valid,  thus  throwing  the  burden  Barb.  (N.   Y.)  9:  Cox  v.  Clift,  3  Barb, 

of    proving    their  validity    upon    the  (N.  Y.)  481;  Cook  v,  Newman,  8  How. 

owner,  equity  will  assume  jurisdiction  Pr.  (N.  Y.  Supreme  Ct.)  523;  Rumsey 

to  declare  their  invalidity  and  remove  v,  Buffalo,  97  N.  Y.   114;    El  wood  v, 

them  as  a  cloud   on   title.     Douglass  Rochester,  43  Hun  (N.  Y.)  102;  Wood 

r.    Nuzum.  16  Kan.   515;    Rumsey  v,  v.   Seely,    32   N.    Y.    105;    Radcliff  v, 

Buffalo,  97  N.  Y.  114;  Rogers  v,  Sandy  Rowley,  2  Barb.  Ch.  (N.  Y.)  23;  Field 
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c.  Preventing  Clouds.  —  Equity  has  jurisdiction  to  prevent 
a  cloud  being  cast  on  the  plaintiff's  title  by  restraining  the  con- 
summation of  proceedings  which  would  result  in  creating  a 
cloud.*     This  jurisdiction  is  exercised  subject  to  the  same  con- 

Munn,  69   111.   591,   citing   Hodgen  v.  Mo.  555;    North  St.   Louis  Gymnastic 

Guttery,  58  III.  438.  Soc.  f.  Hudson,  85  Mo.  32. 

Instniment  Fnnotiis  Oi&oio.  —  Where  a  Nebraska.  —  Corey    v,    Schuster,  44 

deed  or  other  instrument yii»r/f#j  officio^  Neb.  269. 

but  yet  in  existence,  is  a  cloud  upon  New  Hampshire,  —  Tucker  v.  Kennis< 

title,  equity  will  decree  a  cancellation  ton,  47  N.  H.  267;  Brooks  v.  Howland, 

and  delivery,  and  compel  a  reconvey-  58  N.  H.  98. 

ance  if  necessary.     Redmond  v.  Pack-  New  Jersey.  —  Morris  Canal,  etc.,  Co, 

enham,  66  111.  434;  Frederick  v,  Ewrig,  v.  Jersey  City,  12  N.  J.  Eq.  227,  545. 

82  111.  363.     And  see  Rawson  r.  Fox.  New  York,  —  Marsh  v.  Brooklyn,  59 

65  111.  200.  N.  Y.  280;  Newell  v,  Wheeler,  48  N.  Y. 

1.  Alabama,  —  Rea  v,  Longstreet,  54  486;  Bockes  v,  Lansing,  74  N.  Y.  437; 

Ala.  291;  Caldwell  v,  Lawler,  70  Ala.  Lewis  v,  Buffalo,  Sheld.   (N.   Y.)  80; 

293;    Martin   v,    Hewitt,  44  Ala.  418;  Beach  v,   Hayes,   58  How.   Pr.  (N.  Y. 

Burt  V,  Cassety,  12  Ala.  734.  Supreme  Cl.)  20;  Scott  v.  Onderdonk, 

Arkansas.  —  Hare  v,  Carnall,  39  Ark.  14  N.  Y.  9;  Guest  v.  Brooklyn,  69  N.  Y. 

196;  Lawrence  v,  Zimpleman,  37  Ark.  513;  De  Witt  v.  Van  Schoyk,  no  N.  Y. 

643.  7;  Farnham  v,  Campbell,  34N.  Y.  480; 

California, — Z.   Russ,   etc.,    Co.    v,  Fonda  v.  Sage,  48  N.  Y.  173;  Riley  ». 

Crichton,    117  Cal.   695;    Shattuck   v,  Schaeffel,  19  N.   Y.   Wkly.   Dig.  438; 

Carson,  2  Cal.  588;  Guy  v,  Hermance,  New  York,  etc.,  R.  Co.  v,  Morrisania, 

5  Cal.  73,  63  Am.  Dec.  85.  7  Hun(N.  Y.)652;  Sanders  v,  Yonkers, 

Colorado,  —  Union    Iron     Works    v,  63  N.  Y.  489;  Mann  v,  Utica,  44  How. 

Bassick  Min.  Co.,  10  Colo.  24;  Logan  Pr.  (N.  Y.  Supreme  Ct.)  334;  Pettit  v, 

V,  Clough,  2  Colo.  329.  Shepherd,  5  Paige  (N.  Y.)  493,  28  Am. 

Florida.  — Sloan  v.  Sloan,  25  Fla.  53.  Dec.  437;  Oakley  v,  Williamsturgh,  6 

Illinois,  —  Groves  v.  Webber,  72  111.  Paige  (N.  Y.)  262;  Crooke  v.  Andrews, 

606.  40  N.  Y.  547;  Clark  v.  Davenport,  95 

Indiana,  —  Knightstown    First   Nat.  N.  Y.  477;    Butler  v.  Johnson,  in  N. 

Bank  v,  Deitch,  83  Ind.  131.  Y.  204;  King  v,  Townshend,  141  N.  Y. 

Iowa,  —  Stevenson  v.  Bonesteel,  30  358. 

Iowa  286;  Key  City  Gas  Light  Co.  v,  Oregon,  —  Cox  v.  Smith,  10  Oregon 

Munsell,  19  Iowa  305.  418;  White  v.  Espey,  21  Oregon  328. 

Maine.  —  Briggs  v,  Johnson,  71  Me.  Pennsylvania,  —  Houston's    Appeal, 

237;  Gerry  v.  Slimson,  60  Me.  186.  6  W.  N.  C.  (Pa.)  162. 

Maryland,  —  Holland   v,   Baltimore,  South    Dakota,  —  Grant    County    v, 

II  Md.  186,  69  Am.  Dec.  195.  Colonial,  etc.,  Mortg.  Co.,  3  S.  Dak. 

Massachusetts.  —  O'  Hare  v.  Downing,  390. 

130  Mass.  16.  Texas,  —  Cassiano  v,  Ursuline  Acad- 

Michigan.  —  Detroit    v,    Martin,    34  emy,  64  Tex.  673;  Ryburn  v.  Getzen- 

Mich.  170;  Marquette,  etc.,   R.  Co.  v,  daner,  i  Tex.  Unrep.  Cas.  349;  Carliie 

Marquette,  35  Mich.  504.  v.  Eld  ridge,    i   Tex.   App.   Civ.  Cas., 

Minnesota,  —  Conkey     v.     Dike,    17  §988. 

Minn.  457.  Wisconsin,  —  Marsh  v.  Clark  County, 

Mississippi,  —  Ready   v,    Hamm,   46  42  Wis.  502;  Schet tier  v.  Fort  Howard, 

Miss.  422;    Irwin   v,  Lewis,  50  Miss.  43  Wis.  48;  Cotzhausen  v.  Kaehler,  42 

363:  Christian  v,  O'Neal,  46  Miss.  669.  Wis.  332;  Foote  v.  Milwaukee,  18  Wte. 

Missouri.  —  Russell     v.    Inter-State  271;  Moore  i^.  Cord,  14  Wis.  213;  Horn 

Lumber  Co.,  112  Mo.  40;  Longwell  7'.  v.  Garry,  49  Wis.  464;  Roe  v.  Lincoln 

Kansas  City,  69  Mo.  App.  177:  Skinker  County,  56  Wis.  66;  Mitchell  v.  Mil- 

V.    Heman,   64  Mo.    App.   441;   South  waukee,  18  Wis.  92;  Kneeland  v,  Mil- 

Presb.     Church    v,     Hintze,     5     Mo.  waukee,  18  Wis.  411;    Siegel  v,  Outa- 

App.  578,  affirmed  72  Mo.  363;  Tipton  gamie  County,  26  Wis.  70;  Goodell  v. 

Bank  v.  Davidson,  40  Mo.  App.  421;  Blumer,  41  Wis.  436. 

Vogler  V.    Montgomery,    54   Mo.    577;  United  States,  —  Huntington  tr.  Cen« 

Mechanics'  Bank  v.  Kansas  City,  73  tral  Pac.  R.  Co.,  2  Sawy.  (U.  S.)  503; 
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siderations  as  govern  bills  to  remove  existing  clouds.* 

Danger   Xutt   Be  Imminent   and  BeaL  —  An    injunction  will  not  be 

granted,  however,  unless  there  appears  to  be  a  determination  on 

the  part  of  the  defendant  to  create  a  cloud,  and  the  danger  is 

imminent  and  real,  and  not  merely  speculative  and  remote.' 

d.  Clouds  on  Personalty.  —  The  jurisdiction  of  equity  to 

quiet  title  and  remove  clouds  is  usually  confined  to  cases  involv- 
ing realty,*  though  sometimes  it  is  extended  so  as  to  include 
personalty.* 

4.  Statutory  Action  —  a.  In  General.  —  In  many  jurisdictions 
statutes  exist  expressly  authorizing  actions  to  be  maintained  for 
the  determination  of  adverse  claims  and  to  quiet  title.* 

ChapmaD  v.    Brewer,    114   U.   S.  158;  Gas  Light  Co.  v.  Munsell,  19  Iowa  305; 

Lyon  V.  Alley,  130  U.  S.  177.  Bushnell  v.  Avery,  121  Mass.  148;  Gott 

Jnziadiation  FrerentiTe  as  Well  as  B«m'  v.   Hoscbna,   57  Mich.  413;    Lasar  v. 

adial.  —  The  jurisdiction   in  equity  to  Bald  ridge,  32  Mo.  App.  362;    Leslie  v. 

remove  a  cloud  on  title  is  not  alone  St.  Louis,  47  Mo.  476;  Ward  v.  Dewey, 

remedial,  but  is  preventive.     Sneathen  16  N.  Y.  525;  Fonda  v.  Sage,  48  N.  Y. 

V.  Sneathen,  104  Mo.  201;  Gardners.  173;  Smith  v.  New  York,  68  N.  Y.  552; 

Terry,  99  Mo.  523;  Verdinv.  St.  Louis,  Nichols  v.  Voorhis,  18  Hun  (N.  Y.)  33; 

131  Mo.  26.  Welden  v.  Stickney,  i  App.  Cas.  (D. 

1.  See  cases  cited  in  the  preceding  C.)  343. 

note.     See  also  supra^  L  3.  b.  Adequate  In  California,  by  statute,   an  action 

Remedy  ai  Law.  may  be  brought  by  one  person  against 

Wherever  the  court  would  remove  a  another,  for  the  purpose  of  determining 

sheriff's  sale  as  a  cloud  upon  the  title,  an    adverse    claim    which    the    latter 

it  will  interpose  to  prevent  a  sale  which  makes  against  the  former  for  money 

would    result  in   making  such    deed,  or  property  upon  an  alleged  obligation. 

Talieferro    v.   Barnett,   37    Ark.    511.  See  King  v.  Hall,  5  Cal.  82,  and  Whit- 

So  as  to  tax  deeds.     Hare  v.  Carnall,  taker  v.  Tuolumne  County,  96  Cal.  100. 

39  Ark.  196.  Title  to  an  Basamont  may  be  quieted. 

The   fact  that  the  damages  threat-  Davidson   v.   Nicholson,   59   Ind.  411; 

ened  might  be  satisfied  by  a  pecuniary  Crocker  v.  Cotting,  (Mass.  1899)  53  N. 

award  does  not  prevent  the  granting  £.  Rep.  158  (decided  under  statutes  of 

of    an    injunction.     De    Witt  v.   Van  1889,  c.  442,  ^  i). 

Schoyk,  no  N.  Y.  7,  affirming  35  Hun  4.  Lewen  v.  Stone,  3  Ala.  485;  Sher- 

(N.  Y.)  103.  man  v.  Fitch,  98  Mass.  59;  Springport 

8.  Rea  v,  Longstreet,  54  Ala.    291;  v,  Teutonia  Sav.  Bank,  75   N.  Y.  397; 

Logan  V,  Clough,  2  Colo.  329;    Ham-  New  York,  etc.,  R.  Co.  v.  Schuyler,  17 

mel  V,  Clarke,  (Miss.  1898)  23  So.  Rep.  N.  Y.  592;  Voss  v.  Murray,  50  Ohio  St. 

358;  Sanders  v,  Yonkers,  63  N.  Y.  489;  19;  Rosenbaum  v,  Foss,  4  S.  Dak.  184; 

Clark    V.    Davenport,    95    N.  Y.  477,  Parrish  z/.  Saunders,  3  Humph.  (Tenn.) 

affirming  yQ  Hun  (N.  Y.)  161;  Weed  r.  431;    Magnuson  v,  Clithero,  loi   Wis. 

Roberts,  22  Misc.  Rep.  (N.  Y.  Supreme  551. 

Ct.)  46.  5.  See  the  codes  and  statutes  of  the 

"Whan  Ii^nnotion  Will  Hot  Be  Granted,  various  states,  and  in  addition  to  the 

—  If  the  cloud  to  be  cast  upon  the  title  cases  cited  to  more  specific  propositions 

exists  only  in  the  supposition  oj  an  in-  throughout  this  article,  see  the  follow- 

correct  legal  view  being  taken  of  facts  ing  cases: 

which  are  patent  to  all,  equity  will  not  California.  —  Fagan  v.  Carty,  77  Cal. 

enjoin  a  sale.     Haeussler  v,  Thomas,  352;    San  Francisco  r.   Beideman,   17 

4  Mo.  App.  463.  Cal.  443. 

The  court  will  not  intervene  to  pre-  Idaho,  —  Fry    r«    Summers,    (Idaho 

▼ent  a  mortgagee  from  selling  lands  1895)  39  Pac.  Kep.  11 18. 

not  conveyed  by  the  mortgage.     Preiss  Indiana,  —  McCaslin  v.  State,  99  Ind. 

V,  Campbell,  59  Ala.  635.  428. 

8.  Fudickar  v.  East  Riverside  Irri-  Kansas,—  Eaton  v,  Giles,  5  Kan.  24; 

gation   Dist.,   109  Cal.   29;   Key   City  Brenner  v.  Bigelow,  8  Kan.  496. 
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The  eoneral  Purpose  and  Effeot  of  These  Statntes  is  to  extend  the  remedy 
to  cases  in  which  by  the  settled  rules  of  equity  no  relief  could  be 
had,  either  because  the  adverse  claim  is  not  such  as  to  constitute 
a  technical  cloud,  or  because  the  plaintiff  is  not  in  a  situation  to 
invoke  the  equitable  jurisdiction.^ 

As  a  Possessory  Aotion.  —  In  some  states  the  statutory  action  is  the 

Michigan,  —  King   v.   Carpenter,   37  Woodruff,     8     Conn.     35;     Frink    v. 

Mich.  363;    Ormsby  v.  Barr,  22  Mich.  Branch,  16  Conn.  260;    Alden  v.  Tru- 

80.  bee,  44  Conn.  455. 

New  Jersey.  —  Raymond  z/.  Post,  25  Illitwis.  —  Whitney    v,    Stevens.    97 

N.  J.  £q.  447;    Holmes  v.  Chester,  26  III.  482. 

N.  J.  Eq.  79;  Powell  v.  Mayo,  24  N.  J.  Indiatta. — Green  v,  Glynn,  71   Ind. 


Eq.  178.   26  N.  J.  Eq.  120;    Ha 
Thompson,   23  N.  J.  Eq.   321 ; 


339- 


[avens  v, 
Jersey 
City  V,  Lemback,  '31  N.  J.  Eq.  255; 
Southmayd  v,  Elizabeth,  29  N.  J.  Eq. 
203;  Sutphin  V.  Trenton,  31  N.  J.  Eq. 
468;  McClave  v,  Newark,  31  N.  J. 
Eq.  472;  Cleveland  v.  Essex  Public 
Road  Board,  31  N.  J.  Eq.  474;  Smith  v. 
Newark,  32  N.  J.  Eq.  i;  Ludington 
t.  Elizabeth,  32  N.  J.  Eq.  159;  Bellows  gon  127. 
».  Wilson,  32  N.  J.  Eq.  481;  Kana  z'.  W^isconsin.  —  Hart  v.  Smith.  44 
Bolton,  36  N.  J.  Eq.  21;  Field  r.  West  Wis.  220:  Maxon  7.  Ayers,  28  Wis.  612; 
Orange  Tp.,  39  N.  ).  Eq.  60;  Watson  7/.  Pier  z\  Fond  du  Lac,  38  Wis.  470; 
[eflfrey,  39  N.  J.  Eq.  62;  Nixon  v.  Broderick  v.  Cary,  98  Wis.  419;  Clark 
Walter,  41  N.  J.  Eq.  103;  Monighoff  t\  Drake,  3  Pin.  (Wis.)  228. 
V.  Sayre,  41  N.  J.  Eq.  113;  Sheppard  v.         United  States,  —  Holland  v.  Challen, 


Michigan,  —  King  v.  Carpenter,  37 
Mich.  363. 

Mississippi,  —  Carlisle  v,  Tindall,  49 
Miss.  229;  Huntington  v.  Allen,  44 
Miss.  654. 

Nen  Jersey,  —  Southmayd  v.  Eliza- 
beth, 29  N.  J.  Eq.  203. 

Oregon.  —  Murphy  v.  Sears,  11  Ore- 


Nixon,  43  N.  J.  Eq,  627;  Swayze  %*. 
Hackettstown  Nat.  Bank,  44  N.  J.  Eq. 
9;  New  Jersey  Zinc,  etc.,  Co.  v.  Morris 
Canal,  etc.,  Co.,  44  N.  J.  Eq.  3q8;  Beale 
V.  Blake,  45  N.  J.  Eq.  668;  Scott  v. 
Yard,  46  N.  J.  Eq.  79;    Brick  r.  Burr,     Ottman,  85  Fed.  Rep.  492. 

47  N.  J.  Eq.  189;  Whitlock  ^.  Greacen,        Jurisdiction  Enlarged,  Fot  Limited. — 

48  N.  J.  Eq.  359;  Yard  v.  Ocean  Beach    The  statute  enlarges  the  power  of  the 
Assoc,  49  N.  J.  Eq.  306;  Albro  v.  Day-     court  to  grant  relief  in  cases  of  claims 


no  U.  S.  18;  Whitehead  v.  Shattuck, 
138  U.  S.  146;  Bardon  v.  Land,  etc., 
Imp.  Co.,  157  U.  S.  327;  Central  Pac. 
R.  Co.  V.  Dyer,  i  Sawy.  (U.  S.)  641,  5 
Fed.     Cas.     No.     2,552;     Ormsby     v. 


ton,  50  N.  J.  Eq.  574. 

New  York.  —  Hartson  v.  Davenport, 
2  Barb.  Ch.  (N.  Y.)  77. 

Ohio.  —  Rhea  v.  Dick,  34  Ohio  St. 
420. 

South  Dakota.  —  Wood  v.  Conrad,  2 
S.  Dak.  405.  And  see  Rosenbaum  v. 
Foss,  4  S.  Dak.  184. 

Washington.  —  Kinsman  v.  Spokane, 
(Wash.  1898)  54  Pac.  Rep.  934.. 


to  real  estate  which,  by  the  well-settled 
rules  of  a  court  of  equity,  do  not  con- 
stitute a  cloud  upon  the  title.  It  was 
not  intended  to  limit  the  equitable 
powers  of  the  court  and  take  away  its 
power  to  require  its  suitors  to  do  equity 
before  demanding  relief.  Hart  v. 
Smith,  44  Wis.  213. 

That  provision  of  the  statute  which 
extends  the  jurisdiction  to  cases  where 


A.ction8  Fot  under  Statute.  —  The  fol-     the  plaintiff  is  out  of  possession  has  no 
lowing  cases  were  held  not  to  be  actions     application  to  enlarge  the  jurisdiction 


under,  the  statute:  San  Francisco  v. 
Beideman,  17  Cal.  443;  Pueblo,  etc.,  R. 
Co.  V.  Prowers  County,  5  Colo.  App. 
129;  Salisbury  v.^  Miller,  14  Mich. 
160. 

1.  California. — Curtis  v.  Suiter,  15 
Cal.  260;  Head  v.  Fordyce,r7  Cal.  149: 
Bulwer  Consol.  Min.  Co.  v.  Standard 
Consol.  Min.  Co.,  83  Cal.  589. 


where   he  is  in  possession.     Whitney 
V.  Stevens,  97  111.  482. 

Instniment  Void  on  Its  Faee.  —  In 
IVisconsin  it  is  held  that  the  statute  ex- 
tends to  an  instrument  not  even  appa- 
rently a  cloud  upon  the  title,  but  which 
is  capable  of  being  used  to  affect  the 
title  injuriously.  The  statute  is  reme- 
dial and  is  to  be  construed  liberally. 


Connecticut.  —  Middletown  Sav.  Bank     Fox  t/.  Williams,  92  Wis.  320;  Ellis  tr. 
V,  Bacharach,  46  Conn.  513;  Cowles  v.     Northern  Pac.  R.  Co.,  77  Wis.  114. 
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ordinary  method  of  trying  disputed  titles,  even  the  action  of 
ejectment  being  practically  superseded/  but  in  other  states  the 
action  is  not  a  possessory  action.* 

*.  Special  Proceeding  or  Suit  in  Equity.  —  The  action 

authorized  by  these  statutes,  except  in    the  states  of  Massa- 

A  Prior  Detamkumtioii  at  Law  of  the  In   lUnnesota  an  action  cannot    be 

plaintiff's  title  is  not  necessary  under  maintained   under   the  statute    where 

the  statute.     Curtis  v.  Sutter,  15  Cal.  the  real  cause  of  action  is  for  the  revo- 

259;    King  V.  Carpenter,  37  Mich.  363;  cation  of  a  deed   upon  the  ground  of 

American    Dock,   etc.,   Co.    7/.    Public  mistake  in  the  description  of  the  land 

School    Trustees,   37   N.    ].    Eq.    266;  conveyed.     James  z/.  St.  Paul,  72  Minn. 

Douglass  V.  McCoy,  5  Ohio  522;  Cen-  138. 

tral  Pac.  R.  Co.  v.  Dyer,  i  Sawy.  (U.  In  New  Jeney  the  statute  does  not 
S.)  641,  5  Fed.  Cas.  No.  2.552;  Stark  r.  give  authority  to  settle  the  title  to  an 
Starrs,  6  Wall.  (U.  S.)  409.  incorporeal  hereditament  claimed  by 
Ho  InddentflJ  Jnrisdletion.  —  *'The  the  complainant  to  exist  in  lands  held 
special  limited  jurisdiction  conferred  in  possession  by  defendant.  Whitlock 
by  the  statute  does  not  draw  to  it  the  v.  Greacen,  48  N.  J.  Eq.  359. 
incidental  powers  which  belong  to  a  Prior  Action  Pending.  —  Where  it  is 
court  of  chancery  in  the  exercise  of  its  sought  to  set  a  claim  at  rest  by  a  suit 
general  jurisdiction,  but  must  be  re-  to  quiet  title,  the  fact  that  the  execu- 
stricted  to  the  special  cases  and  the  tion  under  which  the  complainant 
particular  relief  contemplated  by  the  claims  issued  out  of  the  court  where 
act.  Hence  the  jurisdiction  to  remove  such  suit  is  brought  does  not  oust  the 
clouds,  doubts,  and  suspicions  from  court  of  its  jurisdiction,  under  the  pro- 
over  the  title  of  the  rightful  owner  of  vision  of  the  act  to  quiet  titlj  which 
real  estate  conferred  by  this  act  upon  excludes  jurisdiction  where  a  suit  is 
the  Court  of  Chancery  does  not,  as  in-  pending  to  enforce  or  test  the  validity 
cident  to  this  jurisdiction,  authorize  of  the  title.  Holmes  v,  Chester,  26  N. 
the  Court  of  Chancery  to  take  jurisdic-  J.  Eq.  79. 

tion  of  the  whole  controversy  in  rela-  1.  See    Wood  v.  Conrad,  2  S.  Dak. 

tion  to  the  title  to  the  land,  the  right  405. 

of  possession,  the  rents,  issues,  and  In  Washington  the  primary  object  of 
profits,  and  thus  usurp  the  jurisdiction  the  statute  is  to  determine  the  question 
belonging  to  the  courts  of  law."  of  title,  but  in  the  action  of  ejectment 
Ezelle  V,  Parker,  41  Miss.  520.  See  that  question  is  to  arise  as  an  inci- 
also  to  the  same  effect  Huntington  v.  dent  to  questions  concerning  the  right 
Allen,  44  Miss.  654.  of  possession.  The  action  for  posses- 
JnriiidieUon  to  Doelare  Imt  Hot  to  sion  herein  contemplated  is  the  com- 
Chango  Titlo.  —  Where  the  plaintiff  con-  mon-law  action  of  ejectment  (Burmeis- 
veys  land  in  trust  to  be  reconveyed  at  ter  v.  Howard,  i  Wash.  Ter.  207; 
the  end  of  five  years,  an  action  to  quiet  Goldsmith  v.  Smith,  10  Sawy.  (U.  S.) 
the  title  does  not  lie  on  a  failure  to  re-  294)  with  the  added  incident  of  dcter> 
convey,  since  the  effect  of  such  action  mining  in  the  action  the  paramount, 
is  simply  to  declare  the  title  as  if  is,  legal,  or  equitable  title,  and  with  the 
while  the  purpose  here  is  to  have  the  departure  of  permitting  the  action  to 
title  changed.  Harrigan  v.  Mowry,  84  be  brought  against  one  not  in  posses- 
Cal.  456.  sion,  but  who  claims  title  to  or  interest 
Liberal  Constntetion.  —  That  such  in  the  land.  The  determination  of  title 
statutes  are  remedial  and  should  be  in  this  action  is  rgs  adjudicata.  Smith 
construed  liberally,  see  Holmes  v,  v.  Wingard,  3  Wash.  Ter.  291. 
Chester,  26  N.  J.  Eq.  79;  Fox  v,  Wil-  2.  Hershy  v.  Du  Val,  47  Ark.  96; 
Hams,  92  Wis.  320.  Chaplin  v.  Holmes,  27  Ark.  414,  hold- 
In  Xentnoky  the  statute  confers  no  ing  that  in  a  proceeding  to  remove  a 
right  to  come  into  equity  where  there  cloud  upon  a  title,  the  affidavit  re- 
is  no  dispute  as  to  title,  but  the  only  quired  by  the  statute  to  be  filed  before 
dispute  is  as  to  the  location  of  a  bound-  bringing  an  action  for  a  recovery  of 
ary  line.  Fraley  v.  Peters,  12  BUsh  the  land  or  of  possession  thereof  is  not 
(K  y .)  470.  req  ui  red. 
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chusettSy  Maine y  and  Missouri y^  is  not  a  special  proceeding,*  but  is 
substantially,  and  sometimes  by  express  provision  of  the  statute, 
a  suit  in  equity,  and  must  be  determined  as  such.*  The  statute 
does  not  abrogate  previously  existing  equitable  remedies."* 

c.  Proceedings  under  Statute.  —  The  statutes  very  gei. 

erally  regulate  the  proceedings  in  actions  brought  thereunder,' 
but  in  the  absence  of  express  statutory  provisions,  the  ordinary 
rules  governing  suits  in  equity  to  quiet  title  and  remove  clouds 
prevail.*     Accordingly,  in  this  article  actions  under  this  class  of 


1.  In  MiiBiMhniatti,  Maine,  and  Ida-  '*  Tha  Aetion  Is  Anomalous.  —  No  such 
sonri  the  statutory  remedy  is  totally  action  could  be  maintained  at  the  com* 
difierent  from  that  of  all  the  other  mon  law;  no  bill  in  equity  alleging 
states,  and  for  this  reason  it  will  be  only  the  facts  necessary  to  a  complaint 
separately  considered  in  a  succeeding  in  this  statutory  action  could  be  sup- 
section.  See  infra^  XVII.  Proceedings  ported.  The  statute  does  not  indicate 
under  Massachusetts^   Maine^  Missouri^  to  which  class  the  action  is  to  belong. 


and  Pennsylvania  Statutes. 

S.  Miller  v.  Davison,  31  Iowa  435. 

8.  California,  —  People  v.  Center,  66 
Cal.  551;  Landregan  v,  Peppin,  94  Cal. 
467;  Smith  V.  Brannan,  13  Cal.  107; 
Brandt  v,  Wheaton,  52  Cal.  430;  Ben- 
son V.  Shotwell,  87  Cal.  49.  See  also 
Hyde  v.  Redding,  74  Cal.  493. 

Colorado,  —  Wall  v,  Magnes,  17 
Colo.  476. 

Kansas,  —  Douglass  v.  Nuzum,  16 
Kan.  515. 

Illinois.  —  Harms  v.  Kransz,  167  111. 
421. 

Iowa.  —  Harlan  v.  Porter,  50  Iowa 
446. 

Nebraska.  —  Foree  v.  Stubbs,  41  Neb. 
271;  Dolen  V.  Black,  48  Neb.  688. 

Nevada,  —  Low  v.  Staples,  2  Nev. 
209;  Scorpion  Silver  Min.  Co.  v.  Mar* 
sano,  10  Nev.  370. 

New  Jersey,  —  American  Dock,  etc., 
Co.  V.  Public  School  Trustees,  37  N.  J. 
Eq.  266,  Whitlock  v.  Greacen,  48  N.  J, 

Eq.  359- 

fVisconsin,  —  Clark  v,  Drake,  3  Pin. 
(Wis.)  228;  Maxon  v,  Ayers,  28  Wis. 
612. 

United  States,  —  Clark  v.  Smith,  13 
Pet.  (U.  S.)  195;  Wickliffe  v.  Owings, 
17  How.  (U.  S.)48;  Holland  v.  Challen, 
no  U.  S.  24;  Bigelow  v.  Chatterton,  10 
U.  S.  App.  267,  51  Fed.  Rep.  614;  Bal- 
mear  v.  Otis,  4  Dill.  (U.  S.)  558,  2  Fed. 
Cas.  No.  819;  Gombert  v,  Lyon,  80 
Fed.  Rep.  305;  Book  v.  Justice  Min. 
Co.,  58  Fed.  Rep.  827. 


Perhaps  (though  we  do  not  decide  the 
point)  it  is  to  be  deemed  legal  or  equi- 
table, according  as  the  issues  present 
legal  or  equitable  rights  or  titles  to  be 
determined.  In  Morris  v,  McClary,  43 
Minn.  346,  where  legal  tiiles  only  were 
involved,  it  was  spoken  of  as  a  legal 
action.  It  has  also  been  regarded  a: 
equitable.  It  is  not  necessary  to  de- 
termine what  its  character  is  in  this  in- 
stance, for  the  facts  found  make  out  a 
defense  equally  available  at  law  or  in 
equity."  Bausman  v.  Faue,  45  Minn. 
412. 

4.  Gage  v,  Rohrbach,  56  lU.  262; 
Clouston  V.  Shearer,  99  Mass.  209; 
Geney  v.  Maynard,  44  Mich.  578; 
Waterman  v,  Seeley,  28  Mich.  77;  King 
V.  Carpenter,  37  Mich.  363;  Ormsby  v. 
Barr,  22  Mich.  80;  Harrington  v.  Utter- 
back,  57  Mo.  519;  Low  V.  Staples,  2 
Nev.  209;  Nixon  v.  Walter,  41  N.  J. 
Eq.  T03.  See  Marsh  v.  Reed,  10  Ohio 
347.  But  see  Gray  v.  Call,  10  Fed. 
Cas.  No.  5,712;  Shepard  v.  Nixon,  43 
N.  J,  Eq.  627. 

Contra.  —  A  bill  quia  timet  will  not  lie 
where  a  statutory  remedy  is  provided. 
Buchanan  v.  Noel,  12  Phila.  (Pa.)  431, 
35  Leg.  Int.  (Pa.)  490. 

5.  See  the  codes  and  statutes  of  the 
various  states.  See  also  Southmayd  v. 
Elizabeth,  29  N.  J.  Eq.  203. 

In  Indiana  the  statute  provides  that 
all  the  rules  applicable  to  actions  of 
ejectment  shall  apply  to  actions  to 
quiet  title.     Green  v.  Glynn,  71  Ind, 


An  action  to  quiet  title  is  in  the  na-  336;  Johnson  v.  Pontious,  118  Ind.  270. 

tare  of   a  suit  in   equity,    and   relief  6.  The  proceedings  are  governed  by 

therein  is  subject  to  the  maxim  that  he  the  same  rules  as  other  actions,  and  the 

who  asks  equity  must  do  equity.     Ben-  same  defenses  may  be  set  up.     Ford  v. 

son  V,  Shotwel],  87  Cal.  49.  Belmont,    35    N.   Y.   Super.    Ct.    135, 
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statutes  are  treated  in  connection  with  the  ordinary  equitable 
action,  and  the  peculiarities  or  changes  introduced  by  statute  are 
noted  in  the  sections  devoted  to  the  matters  affected  by  such 
statutory  regulation. 

d.  Jurisdiction  of  Federal  Courts.  —  The  statutes  under 
consideration  create  a  right  which  may  be  enforced  by  an  appro- 
priate form  of  action  in  the  federal  courts,'  and  the  appropriate 
form  of  action  is  a  bill  in  equity.*  But  where  the  plaintiff  is  out 
of  possession,  the  action  will  not  lie  in  the  federal  courts,  not- 
withstanding a  state  statute  expressly  authorizing  it,  because  in 
such  case  there  is  an  adequate  remedy  at  law  by  ejectment,  and 
state  legislation  cannot  enlarge  the  federal  jurisdiction.' 

affirmed  69  N.  Y.  567;  Haynes  v.  On-  157  U.  S.  327;    Land,  etc..  Imp.  Co.  v. 

derdonk,  2  Hun  (N.  Y.)6i9;  Boylston  Bardon,  45  Fed.  Rep.  706:    Roberts  v. 

r.  Wheeler,  2  Hun  (N.  Y.)  622.  Northern   Pac.   R.   Co.,   158  U.  8.30; 

In  Catei  Outdde  tba  Limits  of  ths  Stot-  Taylor  v.  Clark,  89  Fed.  Rep.  8;  Over- 

iit«  the  facts  must  be  stated  in  the  com-  roan  v,  Parker,  Hempst.  (U.  S.)  692,  18 

plaint  substantially  as  in  a  former  bill  Fed.  Cas.  No.  10,623;  Central  Pac.  R. 

m    equity.     Douglass    v.    Nuzum,   16  Co.  v.  Dyer,  i  Sa ivy.  (U.  S.)  641,  5  Fed. 

Kan.  515.  Cas.  No.  2,552;  Ormsby  v.  Ottman,  85 

Tks  Statnto  Only  Enlarges  tba  Jnrisdio-  Fed.  Rep.  492;    Book  v.  Justice  Min. 

tion  of  the  chancery  court  as  it  already  Co.,   58   Fed.    Rep.   827;     Bigelow    v, 

existed  for  the  purpose  of  quia  timet  Chatterton,  10  U.  S.  App.  267,  51  Fed. 

bills,  and   must  be  construed  in  the  Rep.  614;   Chapman  v.  Brewer,  114  U. 

light     of     the    principles    pertaining  S.  158;  U.  S.  r.  Wilson.  118  U.  S.  86. 

thereto.     Carlisle  v.  Tindall,  49  Miss.  9.  Bigelow   v,  Chatterton,  10  U.  S. 

229.  App.  267,  51  Fed.  Rep.  614. 

Adaqnate  Bamady  at  Law.  —  An  action  8.  Whiteheads.  En  t  whistle,  27  Fed. 
ubder  the  statute  cannot  be  maintained  Rep.  778;  Newman  v,  Westcott,  29 
where  there  is  an  adequate  remedy  at  Fed.  Rep.  49;  Harland  r.  Bankers', 
law.  Barron  v.  Robbins,  22  Mich.  35;  etc.,  Tel.  Co.,  33  Fed.  Rep.  199;  Tay- 
Maloney  v.  Finnegan,  38  Minn.  70;  lor  v.  Clark,  89  Fed.  Rep.  7;  Central 
Albro  V.  Dayton,  50  N.  J.  Eq.  574;  Pac.  R.  Co.  r.  Dyer,  i  Sawy.  (U.  S.) 
Newark  v.  Schuh,  34  N.j.  Eq.  262;  641,  5  Fed.  Cas.  No.  2,552;  Book  v. 
Smith  V.  Newark,  32  N.J.  Eq.  I ;  Shep-  Justice  Min.  Co.,  58  Fed.  Rep.  830; 
pard  V.  Nixon,  43  N.  J.  Eq.  627.  But  Loring  v.  Downer,  i  McAll.  (U.  S.) 
where  the  statute  expressly  authorizes  360,  15  Fed.  Cas.  No.  8,513;  Grand 
the  suit  to  be  maintained  by  one  out  of  Rapids,  etc.,  R.  Co.  v.  Sparrow,  36 
possession  it  will  lie  even  though  the  Fed.  Rep.  210;  Gordan  v.  Jackson,  72 
plaintiff's  title  is  a  legal  one  on  which  Fed.  Rep.  86;  Southern  Pac.  R.  Co.  v. 
he  can  recover  at  law  in  ejectment.  Goodrich,  57  Fed.  Rep.  879;  White- 
Hyde  V,  Redding,  74  Cal.  493;  People  head  v.  Shatiuck,  138  U.  S.  150; 
tp.  Center,  66  Cal.  551;  People's  Bank  Wehrman  v.  Conklin,  155  U.  S.  314; 
v.  West.  67  Miss.  729.  This,  latter  case  Steinkuhl  v.  York,  2  Flipp.  (U.  S.)  376; 
practically  overrules  Glazier  v,  Bailey,  Gombert  v,  Lyon,  80  Fed.  Rep.  305; 
47  Miss.  395;  Huntington  v,  Allen,  44  Sanders  v.  Devereux,  19  U.  S.  App. 
Miss.  654,  and  Carlisle  v,  Tindall,  49  630,  60  Fed.  Rep.  311;  Frey  v,  wil- 
Miss.  229.  loughby,  27  U.  S.  App.  417,  63  Fed. 

1.  Prentice  v,  Duluth  Storage,  etc..  Rep.  865. 

Co.,  58  Fed.  Rep.  437,  19  U.  S.  App.  Contra.  —  Sage  v,   Winona,  etc.,  R. 

100;    Grand   Rapids,  etc.,   R.    Co.   ».  Co.,  58  Fed.  Rep.  297,  19  U.  S.  App.  I, 

Sparrow,    36    Fed.    Rep.    210;    Clark  wherein  it  was  held  that  the  federal 

fp.  Smith,  13  Pet.  (U.  S.)  195;  Frost  v.  courts  in  Minnesota  would  follow  the 

Spitley,   121  U.  S.   557;    Reynolds  v.  rule  of  the  local  courts  permitting  suits 

Crawfordsville   First  Nat.   Bank,    112  to    remove    cloud    from     title    to    be 

U.S.  405;   Holland  v.  Challen,  no  U.  brought    by    one    out    of    possession. 

S.  15;   Whitehead  v.  Shattuck,  138  U.  The  court  said:    *'  There  is  some  con- 

S.  146;  Bardon  v.  Land,  etc..  Imp.  Co.,  flict  of  authority  touching  the  right  of 
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5.  In  Bern  or  in  Personam.  —  There  is  some  diversity  of  opinion 
as  to  whether  a  suit  to  quiet  title  and  remove  a  cloud  is  a  pro- 
ceeding in  rem  or  in  personam^  but  the  better  opinion  seems  to 
be  that  the  suit  is  in  the  nature  of  a  proceeding  in  rem.^     This 

the    legal    and    equitable    owner    of  strict  because  of  the  express  statutory 

lands,    who   is  out  of    possession,    to  provision  that  suits  in  equity  shall  not 

maintain  a  bill  to  remove  a  cloud  from  be  sustained  in  the  federal  courts  when 

the   title.     The  right  in  question  has  a  plain,  adequate,  and  complete  rem- 

been  denied  on  several  occasions   by  edy  may  be  had  at  law.     Southern  Pac. 

the    Supreme    Court    of     the    United  R.  Co.  v,  Goodrich,  57  Fed.   Rep.  880; 

States,    but   from   an   early  day   such  Wehrman  v.  Conklin,  155   U.   S.  314; 

right  has  been  conceded   to  an  owner  Gombert  v.   Lyon,  80  Fed.    Rep.  305. 

out  of  possession  by  the  courts  of  Min-  See   generally   article   United  States 

nesota,  and  in  a  case  coming  from  that  Courts. 

state  we  would   undoubtedly  be  justi-        Whenever  the  plaintiff  can  proceed  at 

fied  in  following  the  rule  which  obtains  law  he  must  do  so,   because  the  de- 

in   the  local  courts.**     Citing  Frost  v,  fendant  has  a  constitutional  right  to  a 

Spitley,  121  U.  S.  556;  Orton  v.  Smith,  trial  by  jury.     Hipp  v.  Babin,  19  How. 

18    How.    (U.    S.)    263;    Donnelly    v.  (U.  S.)  278. 


Sim3nton,  7  Minn.    167;    Hamilton  v, 
Batlin,  8  Minn.  403. 


1.  Stumph   z/.    Reger,  92   Ind.    286; 
Carver  v.  Carver,  97   Ind.  497;  Otis  v. 


The  following  cases  also  hold  that  De  Boer,  116  Ind.  531;  Miller  v.  Davi< 
an  action  may  be  maintained  under  son,  31  Iowa  435;  Venable  r.  Dutch,  37 
such  statutes  although  the  plaintiff  is  Kan.  515,  i  Am.  St.  Rep.  262;  Sloan  v. 
out  of  possession:  Holland  v,  Challen,  Thompson,  4  Tex.  Civ.  App.  419;  Ben- 
iro  U.  S.  25;  Southern  Pac.  R.  Co.  v.  nett  v.  Fenton.  41  Fed.  Rep.  283.  See 
Stanley,  49  Fed.  Rep.  263:  Dick  v.  also  Sanborn  v.  Cooper,  31  Minn.  307; 
Foraker,  155  U.  S.  414.  See  also  Grand  Kipp  v.  Johnson,  31  Minn.  360;  Ban- 
Rapids,  etc.,  R.  Co.  V,  Sparrow,  36  ning  v.  Bradford,  21  Minn.  308;  Mes- 
Fed.  Rep.  211;  Prentice  v,  Dulath  serschmidt  v.  Baker,  22  Minn.  81; 
Storage,  etc.,  Co.,  58  Fed.  Rep.  437,  19  Curtiss  v,   Livingston,   36  Minn.  312; 


U.  S.  App.  100. 
BemovU — Dismiual,  Bemand,  or  Be- 


Windom  v,  Wolverton,  40  Minn.  439; 
Duford  V.  Lewis,  43  Minn.  26;  Prentice 


pleader.  —  In  Gombert  v,  Lyon,  80  Fed.  v,  Dululh  Storage,  etc.,  Co.,  19  U.  S. 
Rep.  305,  the  action  was  brought  under  App:  100,  58  Fed.  Rep.  437. 
the  N'ebraska  statute  by  a  plaintiff  out  In  the  following  cases  the  suit  seems 
of  possession  against  a  defendant  in  to  have  been  regarded  as  in  personam  : 
possession,  and  was  removed  to  the  Clark  v.  Hammett,  27  Fed.  Rep.  339; 
federal  court  upon  the  ground  that  a  Pitis  v.  Clay,  27  Fed.  Rep.  635;  Remer 
federal  question  was  involved.  It  i/.  Mackay, '35  Fed.  Rep.  86;  Hart  w. 
was  held  that  the  action  was  in  fact  a  Sansom,  110  U.  S.  151. 
suit  in  equity,  which  could  not  after  Chflffaeter  as  Dependent  on  Katnre  of 
removal  10  the  federal  court  be  prose-  Prooees.  —  **  Now  it  may  be  admitted, 
cuted  therein,  because  there  was  an  for  the  purposes  of  this  case,  and  is  ad- 
adequate  remedy  at  law  by  ejectment,  mitted,  that  the  old  equitable  action  to 
But  the  court  refused  to  dismiss  the  quiet  title  to  real  estate  was  purely  an 
suit  and  remanded  it  to  the  state  court,  action  in  personam;  and  indeed  it  will 
See  also  Steinkuhl  v,  York,  2  Flipp.  be  admitted  that  originally  every  ac- 
(U.  S.)  376,  wherein  it  was  suggested  tion  in  equity  was  purely  an  action //# 
that  the  objection  under  consideration  personam;  but  such  is  not  the  case 
might  result  only  in  a  repleader  on  the  under  the  statutes  of  this  state,  and 
law  side  of  the  court  as  an  action  of  such  is  not  the  case  with  respect  to  the 
ejectment,  and  not  defeat  the  jurisdic-  present  action.  The  present  action  i? 
tion  entirely.  But  this  seems  doubt-  purely  a  statutory  action  brought  by 
ful.  See  generally  upon  this  subject  the  plaintiff  under  section  594  of  the 
the  article  United  States  Courts.  Civil  Code,  and  is  one  of  a  kind  of 
Limited  Equity  Jurisdiction  of  Federal  actions  which  can  be  maintained  only 
Conrti.  —  The  rule  requiring  possession  by  a  person  who  is  in  the  actual  pos- 
on  the  part  of  the  plaintiff  (see  infra,  session  of  the  property  in  controversy, 
III.  2.  a.  (3)  {a)  Necessity)  is  especially  either   by   himself  or  tenant.     Where 
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question  is  of  importance  in  considering  the  effect  of  the  decree 
where  the  only  service  had  upon  the  defendant  is  service  by  pub- 
lication.* 

n.  VSHUE.  —  The  proper  venue  of  an  action  to  quiet  title  is  in 
the  county  where  the  land  or  some  part  thereof  lies,*  but  where 
the  court  has  jurisdiction  in  personam  of  the  parties,  it  may 
decree  the  removal  of  a  cloud  upon  lands  situated  in  another 
state.* 

UL  Paeties  —  1.  Necessary  and  Proper  Parties  in  OeneraL  — 
Except  as  modified  by  statute,  the  general  rules  as  to  parties  in 
equity  are  fully  applicable  to  actions  or  suits  to  quiet  title  and 
remove  clouds,  whether  brought  under  the  general  equity  juris- 
diction or  under  statutes  authorizing  and  regulating  such  actions.* 

Haoastary  Partiet.  —  All  persons  whose  interests  will  be  necessarily 
affected  by  the  decree  sought,  or  without  whom  no  effective 
decree  can  be  rendered,  are  necessary  parties.*     Persons  without 

personal  service  of  summons  can  be  ants,  a  disclaimer  of  ihe  lands  situated 

obtained  in  such  an  action,  the  action  in    the   county    in    which    the   suit   is 

is  one  in  personam   as  well  as  in  rem;  brought   will    not   entitle  a   defendant 

but  where  service  of  summons  can  be  who    resides    in    another    county,    in 

had  only  by  publication,  then  the  ac-  which   alone   the  lands  that  he  claims 

lion  is  one  only  in  rem.**     yVr  Valen-  adversely  lo  the  plaintiff  are  situated, 

tine,  J.,   in  Dillon  v.  Heller,   39  Kan.  to  a  chanj^e  of  the  place  of  trial  to  the 

599.  county   of    his    residence.     Pennie   r. 

i.  See  infra,  IV.  Process.  Visher,  94  Cal.  323. 

2.  Fritts  V.  Camp,  94  Cal.  393;  Pa-  Demurrer  for  Want  of  Jnriadictioii. — 
cific  Yacht  Club  t/.  Sausalito  Bay  Water  The  objection  may  be  raised  by  de- 
Co.,  98  Cal.  487;  Russell  r.  Texas,  etc.  murrer  for  want  of  jurisdiction.  Pa- 
R.  Co.  68  Tex.  646.  cific  Yacht  Club  v.  Sausalito  Bay  Water 

In  Kentucky  the  Act  of  March  9,  1854,  Co.,  98  Cal.  487. 

required   actions     o   quiet   title   to  be  Federal  Courts.  —  The  Circuit  Court 

brought  in  the  county  in  which  the  land  of   the  United  States  for  the  Eastern 

may  lie.     Landrum  v.  Farmer,  7  Bush  District  of  Arkansas  has  jurisdiction  of 

(Ky.)  46.     But  under  the  present  code  a  suit  in  equity  brought  by  a  citizen  of 

it  seems  that  such  actions  are  transi-  Ohio  against  a  citizen  of  Illinois  to  re- 

tory.     See    Bullitt's   Code  Ky.  (1895),  move   a  cloud   from    the  title  to  real 

p.  614.  estate  situated  in  that  district.     Dick 

Olgeotion  Cannot  Be  Waived.  —  Where  v.  Foraker,  155  U.  S.  404. 

one  of  the  purposes  of  an   action  is  to  8.  Remer  v.  Mackay,  35  Fed.  Rep.  86. 

quiet  an  adverse  claim   to  real  estate,  4.  See  generally  article   Parties  to 

the  action  must  be  originally  brought  Actions,  vol.  15.  p.  456. 

in   the  county  where  the  land  is  situ-  Statutory  ProvislottB  as  to  parties  in 

ated;  and  where  the  action  is  brought  this  class  of  actions  exist  in  nearly  all 

in   a  court  outside   such   county,  the  the  states,  and  accordingly  the  codes 

court  has  no  jurisdiction  over  the  case,  or  statutes  of  the  state  where  the  action 

This  is  an  objection  which  cannot  be  is  brought  should  be  consulted  in  each 

waived,  but  the  action  should  be  dis-  instance. 

missed  for  want  of  jurisdiction.     Fritts  5.  Peralta  v.  Simon,  5  Cal.  313;  Dor- 

V.  Camp,  94  Cal.  393.  man  v.  Brereton,  140  111.  153;  Howell 

Land  in  Several  Countries  —  Disolaimer  v,  Foster,  25  111.  App.  42;  Thompson 

of  Part.  —  Where  an  action  is  brought  v.  McCorkle,   136  Ind.   484;    Willis  v. 

in  one  of  several  counties  in  which  the  Wasey,  42  La.  Ann.  876;    Jenness  v. 

lands  are  situated,  to  secure  the  can-  Smith,  58  Mich.  280;  Watson  v.  Lion 

cellation    and    annulment    of    certain  Brewing  Co.,  61  Mich.  595;  Wiedersum 

agreements  relating  to  all  of  the  lands  v.  Naumann,  10  Abb.  N.  Cas.  (N.  Y. 

described  in  the  complaint  and  to  quiet  Supreme  Ct.)  149;  Mains  v,  Henkle,  3 

title  thereto  as  against  several  defend-  West  L.  Month.  593,  2  Ohio  Dec.  (Re- 
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any  real  beneficial  interest  in  the  controversy,  or  whose  interests 

will  not  be  necessarily  affected  by  the  decree,  are  not  necessary 
parties.* 

Prop«r  PurtiM.  —  Only  persons  interested  in  the  suit  should  be 

print)  530;  Green  v,  Niver,43  S.  Car.  Texas,  etc.,  R.  Co.,  68  Tex.  646;  Lewis 

359;  Hitchcox  V,  Hitchcox,  39  W.  Va.  v.  Lichly,  3  Wash.  213;  Kruczinski  v, 

(sorj.  Neuendorf,  99  Wis.  264. 

Illilltnitiont  of  HeoaiMurj  PurtiM.  —  Illiiitnitioiu.  —  The  Common  Grantor 
The  adverse  claimants  against  whom  it  under  whom  both  plaintiffs  and  de- 
is  sought  to  quiet  title  are  necessary  fendants  claim  is  not  a  necessary 
parties.  Tucker  v,  McCoy,  3  Colo,  party.  Independent  Schotjl  Dist.  No.  3 
284.  But  adverse  claimants  whose  c  Gun n,  93  Iowa  44. 
claims  are  not  involved  need  not  be  Persons  Claiming  Other  Lands  Kfi^Qi^d 
joined.     See  the  following  note.  by  the  same  cloud  are  not  necessary 

The  owner  of  the  land  and  the  owner  parties.     Sanborn  v,  Eads,  38  Minn. 

of  a  lien  sought  to  be  cancelled  as  a  211. 

cloud  are  the  only  necessary  parties.  Whare  One  of  Sororal  TenanU  in  Corn- 
Harris  V,  Graham,  90  Hun  (N.  Y.)  198.  mon  Blot  the  others  may  maintain  an 

Where  the  defendant  has  conveyed  action  to  quiet  title  wilhout  joining  the 

the  premises  before  the  commencement  heirs  or  representatives  of  the  deceased. 

of  the  action,  the  grantee  in  such  con-  Hannegan  v.  Roth,  12  Wash.  695,  de- 

veyance  is  a  necessary  party.    Johnson  cided  under  Code  Pro.  Wash.,  §§  143, 

V,  Robinson,  20  Minn.  170.  150,  which  provides  that  the  court  may 

A  sheriff  holding  executions  for  costs  determine    any    controversy    between 

and  all  persons  interested  in  sustaining  parties  before  it  when  this  can  be  done 

the  fee  bills  are  necessary  parties  in  an  without    prejudice    to  the    rights    of 

action   to  remove   the    judgments    as  others,  or  by  saving  their  rights.     See 

clouds  on  title.     Howell  «/.  roster,  122  also    Herron  v.  Knapp,    72   Wis.  553, 

111.  276,  affirming  25  III.  App.  42.  wherein  it  was  held   under  Rev.  Stat. 

An  executor  with  a  power  of  sale  is  Wis.,  §  3192,  providing  that  a  several 

a  necessary  party.     Sweetland  c/.  Buell,  action  may  be  brought  by  a  tenant  in 

89  Hun  (N.  v.)  543.  common,  that  in  an  action  to  quiet  title 

The  person  holding  the   legal   title,  and  remove  a  cloud  brought  by  one  of 
whether  he  be  a  mortgagee  or  a  trustee,  two  tenants  in  common  the  other  ten- 
Is  a    necessary   party.      Steinkuhl   v.  ant  is  not  a  necessary  party. 
York,  2  Flipp.  (U.  S.) 376,  citing  MulHnix  Ibidependent  Adverso Claimants.  —  Only 
V.  Perkins,  2  Coldw.  (Tenn.)  87.  the  adverse  claimants  against  whose 

The  maker  of  a  deed  of  trust  in  the  claims  it  is  sought  to  (juiet  the  title 

nature  of  a  mortgage  is  a  necessary  need  be  made  a  party;  if  the  defend- 

party,  and  is  not  sufficiently  represented  ants  are  asserting  an  unfounded  claim 

by  the  trustee.     Steinkuhl  v,  York,  2  to  the   property,   they  cannot    defend 

Flipp.  (U.  S.)  376.  upon  the  ground  that  some  one  else  is 

Hatnre  of  Intorost.  —  Generally  as  to  doing  the  same  thing.     Snodgrass  v, 

the  nature  of  the  interest  which   will  Parks,  79  Cal.  55,  wherein  it  was  held 

make  one  a  necessary  or  proper  party  that  the  mortgagee  of  the  defendants 

to  a  suit,  see  article  Parties  to  Ac-  is    not    a   necessary  party.     See  also 

TIONS,  vol.  15,  p.  456,  where  the  ques-  Mills  v.  Buttrick,  4  Colo.  123,  holding 

tion     is    elaborately    considered    and  that  all  adverse  claimants  should  be 

illustrated.  brought  in,   but  if  they  were  not,  the 

1.  Penons    Hot    Keoonary    Parties.  —  decree  would  nevertheless  be  good  as 

Peralta  r.  Simon,  5  Cal,  313;  Glos  r.  to  those  who  were  made  parties;  Shedd 

Furman,   164  III.  585,  affirming  66  111.  r.   Disney,    139  Ind.  24b,  holding   that 

App.  127;  Reed  t'.  Moffatt,  62  111.  300;  the  holder  of  a  tax  deed  is  not  a  neces- 

King  V.  Easton,  135  Ind.  353;  Shedd  v,  sary   party  to  an   action  between  two 

Disney,  139  Ind.  240;  Sanborn  «;.  Eads,  claimants  to  quiet  the  title  of  any  one 

38   Minn.   211;    Tuteur  v.    Brown,  74  of  them  as  against  the  other;  Schuchart 

Miss.  774;  Mutual  L.  Ins.  Co.  t.  Corey,  v.  Clark,  (Ky.  1886)  i  S.  W.  Rep.  713; 

54   Hun   (N.  Y.)  493;    Zimmerman  r.  Niagara    Consol.    Gold    Min.    to.    t\ 

Scboenfeldt.    3   Hun   (N.    Y.)    692,    6  Bunker  Hill  Consol.  Min.  Co.,  59  Cal. 

Thomp.  &  C.  (N.  Y.)  142;    Russell  v.  612,  wherein  it  was  held  that  the  defend- 
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made  parties,*  but  all  persons  interested  are  proper  parties,*  and 
should  be  brought  in,*  though  perhaps  they  may  not  be  neces- 
sary parties.*  If  not  joined  their  interests  will  not  be  affected, 
though  the  decree  will  be  good  as  to  the  parties  before  the  court.* 
2.  PlmintifEii  —  A.  Who  May  Maintain  Suit  — (i)  In  Gen- 
eral. —  In  nearly  all  the  states  statutes  exist  expressly  providing 
in  general  terms  who  may  maintain  actions  to  quiet  title,  remove 
clouds,  or  determine  adverse  claims.  The  principal  change 
effected  by  these  statutes  is  to  enlarge  the  class  of  persons  who 
may  maintain  the  action,  especially  with  reference  to  the  title 
and  possession  required  of  the  plaintiff.*  Bearing  always  in 
mind  these  various  statutes,  it  has  been  held  that  the  follow- 
ing classes  of   persons   may  maintain    the    action:    trustees,'' 

ant  had  no  right  to  insist  that  the  plain-  .  was  held  that  the  holder  of  the  legal 

tiff  bring  in  by  amendment  as  parties  title  is  always  an  indispensable  party, 

persons  who  claimed  an  interest  in  the  8.  Mills  v.    Buttrick,   4    Colo.    123; 

land  in  controversy.  Scbuchart  v.  Clark,  (Ky.  1886)  i  S.  W. 

1.  Pinney  v.  Russell,  52  Minn.  443,  Rep.  479.  wherein  it  was  held  that  the 
holding  that  where  it  appears  that  husband  of  the  deceased  devisee  is  in- 
neither  the  plaintiff  nor  the  defendant  terested  and  should  be  made  a  party 
has  any  estate  or  interest  in  the  land,  and  served  with  process. 

the  action  should  be  dismissed.  4.  Proper  but  Hot  Keoeieary  Parties.  — 

2.  Proper PartiM.  —  Twombly  v.  Kim-  See  generally  article  Parties  to  Ac- 
brough.  24  Ark.  459;  Dupuy  z/.  Leaven-  tions,  vol.  15,  p.  456.  See  also  Dupuy 
worth,  17  Cal.  269;  Snow  v.  Counsel-  v.  Leavenworth,  17  Cal.  269;  Farmers* 
man,  136  III.  191;  Farmers*  Nat.  Bank  Nat.  Bank  v.  Sperling,  113  III.  273; 
V.  Sperling,  113  111.  273;  Caress  v.  Fos-  Caress  v,  Foster,  62  Ind.  145;  Tuteur 
ter,  62  Ind.  145;  Kincaid  v.  McGowan,  v.  Brown,  74  Miss.  774;  McCosker  v. 
88  Ky.  91;  Tuteur  v.  Brown.  74  Miss.  Brady,  i  Barb.  Ch.  (N.  Y.)  343. 

774;    Keens  v.   Gaslin,   24   Neb.   310;  6.  Mills   v.    Buttrick.  4    Colo.    123; 

McCosker  v.  Brady,  i  Barb.   Ch.   (N.  Farmers*  Nat.   Bank  v.  Sperling,  113 

Y.)343;  Lowniiller  v.  Fouser,  52  Ohio  111.    273;    Jenness   v.  Smith,  58  Mich. 

St.  123;  Ellis  V.  Northern  Pac.  R.  Co.,  280;    Phillips  v.   Rome,  etc.,   R.   Co., 

77  Wis.   114;  Leinenkugel  v.  Kehl,  73  (Supreme  Ct.)  9  N.  Y.  Supp.  799. 

Wis.  238.  The  court  will  not  consider  the  rights 

Hhotratloiii.  —  In   Californiay   where  of  persons  who  claim  under  mortgages 

the  executor  or  administrator  is  entitled  executed  by  the  defendant  before  the 

to  the  possession  of  the  real  estate,  both  bringing  of  the  action,  but  who  are  not 

the  personal  representative  of  the  de-  made  parties.     Phillips  v.  Rome,  etc., 

cedent  and  his  heirs  at  law  are  proper  R.  Co.,  (Supreme  Ct.)  9  N.  Y.  Supp. 

parties  defendant  in  an  action  to  quiet  799. 

title  brought  against  the  estate  of  the  6.  See  infra^  III.  2.  a.  (2)  Title  and 

decedent.      Louvall  v.  Gridley,  70  Cal.  Interest  of  Plaintiff;  III.  2.  a,  (3)  Pos- 

507.     See  also  infra.   III.    2.    a.   Who  session  of  Plaintiff. 

May  Maintain  Suit.     But  ordinarily  an  7.  Alabama  L.  Ins.,  etc.,  Co.  v.  Pett- 

administrator  has  no  interest  in   the  way,  24  Ala.  544;  Mora  v.  Le  Roy,  58 

lealty  and  is  not  a  proper  party  to  a  suit  Cal.  8;  Fatjo  v.  Swasey,  iii  Cal.  628; 

to  quiet   title.     Bromberg   v.  Yukers,  Johnson  v.  Johnson,  30  111.  215;  Barke 

108  Ala.  577.  V.    Early,    72    Iowa    273;    Rossett    v. 

The  Holder  of  the  Legal  Title,  even  Fisher,  11  Gratt.  (Va.)  492;  Burlew 
though  he  has  no  beneficial  interest,  is  v.  Quarrier,  16  W.  Va.  141;  Machir  v. 
a  proper  party.  Maisch  v.  Hoffman,  Sehon,  14  W.  Va.  783;  Ambler  v. 
42  N.  T.  Eq.  116;  Forman  v.  Rodgers,  Leach,  15  W.  Va.  677. 
I  A.  K.  Marsh.  (Ky.)  426;  Louvall  v.  Devise  with  Directions  to  Convert  into 
Gridley,  70  Cal.  507;  Reynolds  v.  Personalty.  —  A  trustee  to  whom  prop- 
Lincoln,  71  Cal.  183.  Compare S\.€\Ti\sL\x\i\  erty  is  devised  with  directions  to  con- 
V.  York,  2  Flipp.  (U.  S.)  376,  wherein  it  vert  it  into  personalty  may  maintain 
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cestuis  que  trustent^^  mortgagees,*  assignees  in  insolvency,* 
attaching  creditors,*  judgment  creditors,*  lienholders,*  a  lessee 
of  state  lands/  corporations,®  nonresidents,*  one  or  more  co- 
tenants,^®  the  owner  of  a  homestead,**  and  purchasers  at  exe- 
cution sales,**  though  this  has-  been  denied,**  especially  where 


an  action  to  quiet  title,  notwithstand- 
ing a  statute  which  provides  that  prop- 
erty so  devised  shall  be  deemed  per- 
sonalty from  the  time  of  the  decedent's 
death.     Fatjo  v,  Swasey,  iii  Cal.  628. 

1,  Lounsbury  v,  Purdy,  18  N.  Y.  515, 
affirming  16  Barb.  (N.  Y.)  376. 

Tnutaes  of  Corporation  or  Corporations. 
—  Where  the  trustees  of  a  corporation 
hold  property  in  trust  for  its  uses,  their 
ownership  and  possession  is  the  owner- 
ship and  possession  of  the  corporation/ 
and  the  corporation  has  a  sufficient  in- 
terest in  the  property  to  bring  an 
action  in  its  corporate  name  to  quiet 
title  thereto  and  to  restrain  by  injunc- 
tion a  threatened  interference  with  the 
possession.  First  Baptist  Church  v, 
Branham,  90  Cat.  22. 

2.  Love  V.  Bryson,  57  Ark.  589; 
Rosenbaum  v.  Foss,  4  S.  Dak.  184; 
Wilson  V,  Hooser,  72  Wis.  420. 

A  Junior  Mortgagee  may  maintain  an 


derson,  40  Miss.  519;  Wellington  v, 
Janvrin,  60  N.  H.  174;  Stanton  v. 
Catron,  8  N.  Mex.  355 ;  Myers  v.  Hewitt, 
16  Ohio  449.  See  also  generally  article 
Creditors'  Bills,  vol.  5.  p.  388. 

6.  Wilson  V.  Hooser,  72  Wis.  420; 
Keyes  r.  Scanlan,  63  Wis.  345. 

7.  McDonald  v.  Early,  15  Neb.  63. 

8.  First  Baptist  Church  v.  Branham, 
90  Cal.  22;  Jeffries  Neck  Pasture  v. 
Ipswich,  153  Mass.  42. 

In  Kew  York  the  statute  expressly 
provides  that  the  action  may  be  main- 
tained by  or  against  a  corporation,  or 
by  or  against  an  unincorporated  asso- 
ciation, as  if  it  were  a  natural  person; 
or  that  the  action  may  be  maintained 
by  or  against  the  receiver  or  other  suc- 
cessor of  any  such  corporation  or  asso- 
ciation.    Code  Civ.  Pro.  N.  Y.,  §  1650. 

9.  Root  V.  Mead,  58  Mo.  App.  477, 
wherein  it  was  held  that  the  court 
might  impose   terms  upon  a  nonrcsi- 


action    to    cancel    a  senior   mortgage     dent,   as,    for   example,    by   requiring 


which  is  void  or  voidable  under  Comp. 
Laws  S.  Dak.  {1887),  §  4644,  which 
provides  that  a  written  instrument 
which  may  reasonably  cause  serious 
injury  to  a  person  against  whom  it  is 
void  or  voidable  may  be  cancelled  on 
his  application.  Rosenbaum  v,  Foss, 
4  S.  Dak.  T84. 

The  Assignee  of  a  Mortgage  has  a  right 
to  file  a  bill  to  relieve  the  land  from 
the  cloud  and  embarrassment  produced 
by  the  unfounded  pretensions  of  a  pur- 
chaser at  a  tax  sale  and  his  assignee, 
and  to  restrain  such  parties  from  inter- 
ference with  the  property.  Polk  v. 
Reynolds,  31  Md.  106. 

Equitable  Mortgage.  —  The  grantee  in 
a  deed  absolute  in  form,  but  in  fact  an 


equitable  mortgage,  cannot  maintain  a    21  Tex.  664. 


him  to  enter  a  voluntary  appearance  to 
an  action  for  the  assertion  of  title  by 
the  defendant. 

10.  Rogers  v.  Turpin,  105  Iowa  183; 
Williams  v.  Tucker,  47  Miss.  678; 
O'Donnell  v.  Mclntyre,  37  Hun  (N.  Y.) 
615. 

11.  McKinnie  v.  Shaffer,  74  Cal.  614. 
See  also  Thompson  v.  Newberry,  93 
Mo.  18. 

Widow  and  Heirs.  —  In  Texas  a  suit 
to  remove  a  cloud  from  the  title  to  the 
homestead  of  a  deceased  person  may 
be  brought  by  his  widow  and  heirs,  al- 
though no  administration  has  been 
taken  out  on  the  estate  of  the  deceased 
and  the  homestead  has  never  been  set 
apart  to  them.     Sossaman   v.  Powell, 


bill  to  set  aside  as  a  cloud  on  title  a 
subsequent  deed  from  his  grantor. 
Greenbank  V.  Ferguson, 58  Fed.  Rep.  18. 

8.  Hall  V,  Whiston,  5  Allen  (Mass.) 
126;  Sherman  z/.  Fitch,  98  Mass.  59; 
Byles  z/.  Rowe,  64  Mich.  522. 

4.  Perham  v.  Haverhill  Fibre  Co.,  64 
N.  H.  2;  Evans  v.  Laughton.  69  Wis.  138. 

6.  Hunt  V,  Weiner,  39  Ark.  70;  Sale 
V.  McLean,  29  Ark.  612;  Led  yard  7'. 
Chapin,  6  Ind.  320;  Baldwin  v.  Cap- 
pel,  50  La.  Ann.  315;    Vasser  v,  Hen- 


12.  Judson  V.  Lyford,  84  Cal.  505; 
Siock-Grower's  Bank  v.  Newton.  13 
Colo.  245;  Gould  V.  Steinburg,  84  III. 
170;  Burt  V.  Collins,  39  Fed.  Rep.  538. 
See  also  generally  article  Creditors' 
Bills,  vol.  5,  p.  388. 

18.  Thigpen  v.  Pitt,  1  Jones  Eq.  (N. 
Car.)  49;  Nelson  v.  Hughes,  2  Jones 
Eq.  (N.  Car.)  33:  Heilig  v.  Stokes.  63 
N.  Car.  6r2;  Southerland  v.  Harper, 
83  N.  Car.  200;  Hancock  v,  Wooten, 
107  N.  Car.  9. 
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the  price  paid  was  grossly  inadequate.* 

Bevenioaon  and  Benudndermen.  —  In  some  states  reversioners  and 
remaindermen  are  authorized  to  maintain  the  action.* 

An  Exeeator  or  Adminiitrator  entitled  to  the  possession  and  control 
of  land  for  the  purposes  of  administration  has  a  sufficient  interest 
to  support  the  action.' 

After  the  Close  of  AdminiBtration,  or  where  the  executor  or  admin- 
istrator has  no  interest  and  is  not  entitled  to  the  possession  of 
the  realty,  the  heirs  or  devisees  may  maintain  the  action,  and  the 
administrator  cannot.* 

Beal  Party  in  Interest.  —  The  provision  of  the  codes  requiring 
actions  to  be  brought  by  the  real  party  in  interest  is  applicable 
to  actions  to  quiet  title  and  remove  clouds.* 

1.  Dunlap  V.  Kelsey,  5  Cal.  181,  not  devised  to  an  executor  to  be  sold, 
wherein  the  court  said  that  to  entitle  a  and  the  will  does  not  direct  a  sale  nor 
party  to  this  relief  it  must  appear  that  vest  title  in  the  executor,  he  has  not 
the  contract  was  fair,  just,  and  reason-  such  title  or  interest  as  will  authorize 
able,  and  founded  upon  an  adequate  him  to  maintain  a  bill  to  remove  clouds 
consideration,  as  a  court  of  chancery  and  to  correct  a  mistake  in  the  deed  to 
will  not  use  its  powers  **  to  complete  a  the  testator.  McCaa  7/.  Russom,  52 
speculation  which  is  already  too  fortu-  Miss.  639. 

nate  to  obtain  its  favorable  regard."  In  IllinoiB  an  administrator  takes  no 

Sec  also  Burt  v.  Collins,  39  Fed.  Rep.  estate,   title,  or  interest  in   the   dece- 

538.  dent's  realty,  but  simply  a  power.     Ac> 

2.  Schori  v.  Stephens,  62  Ind.  441;  cordingly  an  administrator  cannot 
Keller  v,  Stanley,  (Ky.  1887)  4  S.  W.  maintain  an  action  to  quiet  title  and 
Rep.  807;  Adkins  v.  Adkins,  7  Ky.  L.  remove  a  cloud.  Smith  v.  McConnell, 
Rep.  686;    Fox  v.  Coon,  64  Miss.  465;  17  111.  135,  63  Am.  Dec.  340. 

Hall  V.  Hooper,  47  Neb.  iii;    Wright  4,  Curtis    v.    Sutter,    15    Cal.    259; 

V.  Miller,  8  N.  Y.  9,  reversing  4  Barb.  Hazelton  v.   Bogardus,   8   Wash.   102; 

(N.  Y.)  600,  and  affirming  1  Sandf.  Ch.  Thorpe  v.  Sampson,  84  Fed.  Rep.  65. 

(N.   Y.)   103;    Barron   v.   Martense,  4  An   heir  not    in   possession    cannot 

Alb.  L.  J.  93;   Jenkins  v.  Artz,  6  Ohio  maintain  a  suit  in  equity  to  have  the 

Dec.  439;  Raymond  v.  Toledo,  etc.,  R.  will  decreed  void.     Scott  v,  Kramer,  31 

Co.,  57  Ohio  St.  271;  Burkey  v.  Self,  4  Ohio  St.  295. 

Sneed  (Tenn.)  121.     But  sec  Shepley  v.  Where  Land  Is  Deyised  to  Be  8old  hj  the 

Rangely,   21    Fed.    Cas.    No.    12,756,  Exeontors   for  the   payment  of    debts, 

wherein  it  was  held  that  where  a  party  with  directions  that  the  surplus   pro- 

cannot  bring  his  title  to  an  immediate  ceeds  not  needed  for  that  purpose  shall 

judicial  examination  because  his  inter-  be  paid  to  the  heirs,  the  heirs  cannot 

est  is  future,  as  in  remainder,  the  only  maintain   a   bill   in  equity  to  remove 

bill  which  can  be  maintained  is  a  bill  clouds  from  the  title  unless  they  show 

to  perpetuate  the  testimony.  that  the  land  will  not  be  needed  for  the 

8.  Pennie  v.  Hiidreth,  81  Cal.  127;  payment  of  the  testator's  debts.     Bla- 

Laverty  v.  Sexton,  41  Iowa  435;  Paine  lock  v.  Hardy,  37  Miss.  615. 

V.  First  Div.  St.  Paul,  etc.,  R.  Co.,  14  In  California  the  statute  (Code  Civ. 

Minn.  65.            .  Pro.,   §   1452)   provides  that  devisees 

Title     Herer    in    Intestate.  —  Under  may   themselves  or  jointly   with    the 

some  circumstances  an   administrator  executor  or  administrator  maintain  an 

may  maintain  a  bill  to  remove  clouds,  action   to  quiet  title  against  any  one 

in  order  to  a  fair  sale  of  land  to  pay  except  the  executor  or  administrator, 

debts.     But  where  the  title  was  never  Tryon  v.  Huntoon,  67  Cal.  325;  Jordan 

in  the  intestate,  though  paid  for  by  him  v.   Fay,  98  Cal.  264,  holding  that  the 

and  the  deed  taken  in  the  name  of  his  grantee  of  a  devisee  may  maintain  the 

infant   son,  the  administrator  cannot  action,    and     distinguishing     Page     v, 

maintain  the  bill.     Blake  v,  Blake,  53  Tucker,  54  Cal.   121.     Compare  Curtis 

Miss.  182.  V.  Sutter,  15  Cal.  259. 

Sale  Hot  Direoted.  —  Where  land  is  6.  Chapman  v,  Jones,  149  Ind.  434. 
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(2)  Title  and  Interest  of  Plaintiff — (a)  In  GesAnO.  —  A  bill  to 
quiet  title  or  remove  a  cloud  cannot  be  maintained  by  any  one 
who  is  not  interested  in  the  title.*  The  plaintiff  must  have  some 
title,  either  legal  or  equitable,*  for  it  is  a  general  rule  that  he 


Peck   V.   Sims,   120  Ind.  345,   holding    2  Sawy.  (U.  S.)  441,  14  Fed.  Cas.  No. 

that  the  grantee  of  land  cannot  bring    7,793. 

suit  to  quiet  title  in  the  name  of  his        2.  Title Heoeisary — Arkansas.  —  Hall 

grantor,  although  the  laiter  was  out  of    v.  Meivin,  62  Ark.  439;    Lawrence  v. 

possession  when  he  conveyed;  Barke    Zimpleman,  37  Ark.643;  Cunningham 

V,  Early,  72  Iowa  273,  wherein  it  was    v,  Ashley,  12  Ark.  296. 

held  that  a  trustee  could,  as  the  real         California,  —  Pierce     v.    Felter,     53 

party  in  interest,  prosecute  the  action.     Cal.  18;    Weygant  v.  Bartlett,  102  Cal. 

1.  Flaintiff  Moft  Have  Intereit  —  Ala-  224;  Jordan  v.  Fay,  98  Cal.  264;  Ran- 
tama,  —  Davenport  v.  Bartlett,  9  Ala.  dall  v.  Duff,  79  Cal.  115;  Pioneer  Land 
179 

California,  —  Pralus  r.  Pacific  Gold, 
etc.,  Min.  Co.,  35  Cal.  30;  Toland  v, 
Toland,  123  Cal.  140;  Mora  r.  Le  Roy, 
58  Cal.  8;  First  Baptist  Church  v.  Bran- 
ham,  90  Cal.  22. 

Illinois,  —  Smith   v,    McConnell,    17 

111.  135. 
Iowa.  —  Laverty  v.  Sexton,  41  Iowa 

435- 

Kansas,  —  Giltenan    v,    Lemert,    13 

Kan.  476. 

Maryland,  —  Brendel  v,  Zion  Church, 
71  Md.  83. 

Massachusetts,  —  Boston  Mfg.  Co.  v, 
Burgin,  114  Mass.  340. 


Co.    V,   Maddux,   109    Cal.   633;    San 

Francisco  v.  Ellis,  54  Cal.  72. 

Colorado,  —  Wall  v.  Magnes,  17  Colo. 

476. 

Illinois.  —  Glos  v,  Randolph.  138  111. 

268;  Whipple  V.  Gibson,  158  111.  339; 

Wing  V.  Sherrer,  77  111.  200;  Ritchie  v. 

Pease,  114  111.  353;  Hopkins  r^.  Granger, 

52  III.  504;    West  V.  Schnebly,  54  111. 

523;    Hutchinson  v.  Howe,  100  III.  11; 

Johnson   v.    McChesney,   33  111.  App. 

526;     Emery  v.   Cochran,   82   III.   65; 

Gage  V.  Stokes,  125  111.  40. 
Iowa,  —  Keokuk,     etc.,    R.    Co.    v, 

Lindley,    48    Iowa    11;    Schlosser    v, 

Cruickshank,   96  Iowa  414;    Varnum 
Michigan.  —  Jenness    v.    Smith,    58    v,  Shuler,  69  Iowa  92;  Rankin  v.  Miller, 
Mich.    281;     Begole    v.    Hershey,    86    43  Iowa  11. 

Mich.    130;     Stockton   v.    Williams,    i        Kansas.  —  Ordway    v,    Cowles,    45 
Dougl.  (Mich.)  546;  Hall  v.  Kellogg,  16    Kan.  450. 

Mich.  135;  Woods  r.  Monroe.  17  Mich.        Kentucky,  —  Louisville    v.    Gray,    i 
238.  Litt.  (Ky.)  148. 


Minnesota,  —  Styer  v.  Sprague,  63 
Minn.  414;  Steele  v.  Fish,  2  Minn.  153. 

Mississippi.  —  McCaa  v,  Russom,  52 
Miss.  639;  Blalock  v.  Hardy,  37  Miss. 
615;  Blake  v,  Blake,  53  Miss.  182. 

Missouri. — Von  Phul  v.  Penn,  31 
Mo.  333;  Rutherford  v.  Ullman,  42 
Mo.  216. 

Nebraska.  —  Hall  v.  Hooper,  47  Neb. 
III. 

New  Hampshire,  —  Brooks  v,  Fowle, 
14  N.  H.  248. 

New  Mexico,  —  Stanton  v,  Catron,  8 
N.  Mex.  355. 

New  York.  —  Purdy  v.  Collyer,  26 
N.  Y.  App.  Div.  338. 

Ohio,  —  Nolan  v,  Urmston,  18  Ohio 

373. 

Vermont .  —  Hodges  v,  Griggs,  21  Vt. 
280. 

West  Virginia,  —  Jackson  v.  Kittle, 
34  W.  Va.  207. 

United  States,  —  Harmer  v.  Gwynne, 
5  McLean  (U.  S.)  313;  King  v.  French, 


Maryland,  —  Livingston  v.  Hall,  73 
Md.  386. 

Michigan.  —  Stockton  v,  Williams, 
Walk.  (Mich.)  120;  Hall  v,  Kellogg,  16 
Mich.  135:  Rayner  v.  Lee,  20  Mich. 
384;  Loom  is  V.  Roberts,  57  Mich.  284; 
Griswold  v.  Fuller,  33  Mich.  268;  Har- 
rison V,  Oakman,  56  Mich.  390. 

Mississippi,  —  Huntngton  v.  Allen, 
44  Miss.  654;  Banks  v.  Evans,  10 
Smed.  &  M.  (Miss.)  35;  Boyd  v.  Thorn- 
ton, 13  Smed.  &  M.  (Miss.)  338;  Toul- 
min  V.  Heidelberg,  32  Miss.  268;  Kerr 
V.  Freeman,  33  Miss.  292;  Blalock  v. 
Hardy,  37  Miss.  615;  Carlisle  v.  Tin- 
dall,  49  Miss.  229;  Walton  v.  Tusten, 
49  Miss.  569;  Handy  v.  Noonan,  51 
Miss.  166;  Memphis,  etc.,  R.  Co.  v. 
Neighbors.  51  Miss.  412;  Griffin  v, 
Harrison,  52  Miss.  824;  Hart  v.  Bloom- 
field,  66  Miss.  100;  Chiles  v.  Gallagher. 
67  Miss.  413;  Soria  v.  Stowe,  66  Miss. 
615;  Peoples  Bank  v.  West,  67  Miss. 
729;    Ricks  V.   Baskett,  68  Miss.  250; 
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must  recover,  if  at  all,  upon  the  strength  of  his  own  title,  and 
not  upon  the  weakness  of  that  of  his  adversary.*  Want  of  title 
in  the  plaintiff  renders  it  unnecessary  to  examine  that  of  the 
defendant.  • 

A  Titla  \Kf  Advene  Poweeiion  will  be  quieted  in  the  adverse  holder 

Wilkinson    v.    Hiller,    71    Miss.    678;  remove  clouds,  where  certain  of  the 

Pierce  v.  Hunter,  73  Miss.  754;  Chiles  defendants  occupy  such  trust  relation 

V.  Champenois,  69  Miss.  603;    Adams  as  that  they  cannot  question  the  com- 

V,    Harris,  47   Miss.  144;    McAfiee  v.  plainant's  right,  it  is  not  necessary  to 

Lynch,  26  Mich.  257.  show  title  as  against  them;  but  where 

Missouri,  —  McDowell  v.  Shields,  12  there  are  other  defendants,  purchasers 

Mo.  441.  from  these 'without  notice  of  the  com- 

Nebraska,  —  Scarborough  v.  Mvrick,  plainant's   interest   in  the  land,  who 

47  Neb.  797;   McDonald  v.  Early,  15  challenge  the  right  to  relief,  it  is  neces- 

Neb.  63.  sary  to  show  a  good  title  in  order  to 

Ntw  Hampshire,  —  Parker  v.  Stevens,  recover  against  them.     Chiles  v.  Gal- 

59  N.  H.  203.  lagher,  67  Miss.  413.     See  also  Harney 

New  Jersey,  —  McGeer.  Smith,   16  v,   Morton,   36    Miss.   411;    Ezelie    r. 

N.  J.  Eq.  462.  Parker,  41  Miss.  520. 

New  York,  —  Craft  v.  Merrill,  T4  N.  Where  the  Identity  of  the  Owner  Ii  Left 

Y.  456;    Purdy  v,  Collyer,  26  N.   Y.  in  Donbt,  it  being  uncertain  whether 

App.  Div.  338;  Smith  v.  Fellows,  41  N.  the  complainant  or  a  person  a  convey. 

Y.  Super.  Cu  36.  ance    from   whom  is  the  cloud  com- 

Ohio,  —  Douglass  v,   Scott,    5    Ohio  plained  of  is  the  person  in  whom  the 

194.  title  was  confessedly  vested »  the  com- 

Tennessee,  —  Ross  v.  Young,  5  Sneed  plainant  may  be  remitted  to  his  remedy 

(Tenn.)  627.  at  law  to  establish  the  fact  of  forgery 

Texas, — Chinn  v.   Taylor,  64  Tex.  and    his    consequent    title.     Wing    v. 

385;     Mayfield    v,    Musquez,    i    Tex.  Sherrer,  77  111.  200. 

Unrep.  Cas.  221.  Owner  of  Estate  Lees  than  Fee  Simple. 

West    Virginia,  —  Harr    v,    Shaffer,  — The  owner  of  an  estate  in  lands  less 

(W.  Va.  1898)  31  S.  E.  Rep.  905.  than  a  fee  can  maintain  an  action  to 

Wisconsin,  —  Brauns  v.  Green  Bay,  determine  an  adverse  claim  made  by 

55  Wis.  113.  another  person.     Pierce  v.  Felter,  53 

United  States,  —  Dick  v.  Foraker,  155  Cal.  18. 
U.  S.  414;  Kennedy  v,  Elliott,  85  Fed.  A  <liiltclaim  Deed  LmpUes  a  Bonhtftil 
Rep.  832;  Patrick  v,  Isenhart,  20  Title  in  the  person  who  executed  it,  and 
Fed.  Rep.  339;  Carter  i'.  Thompson,  65  will  be  treated  as  passing  only  a  doubt- 
Fed.  Rep.  329;  Stark  v.  Starrs,  6  Wall,  ful  title,  and  hence  is  not  a  sufficient 
(U.  S.)  402.  foundation  for  the  complainant's  title 

Poeseeeion  Li  Prima  Fade  Evidenoe  of  to  enable  him  to  maintain  a  bill  to  re- 
Title,  and  is  sufficient  to  authorize  relief  move  clouds.  Kerr  v.  Freeman,  33 
where  there  is  no  proof  of  title  in  any  Miss.  292.  Contra^  Ex  p,  Connolley, 
one  else.     Horn  v,  Jones,  28  Cal.  194;  168  Mass.  201. 

Gage  z\  Schmidt,  104  111.  106;  Holten  1.  Lawrence  v.  Zimpleman,  37  Ark. 
V.  Lake  County,  55  Ind.  194;  Robinoe  643;  Kitls  v,  Austin,  83  Cal.  167;  Ord- 
r.  Doe,  6  Blackf.  (Ind.)  85;  Shiel  v,  way  ir.  Cowles,  45  Kan.  450;  Stockton 
Ferriter,  7  Blackf.  (Ind.)  574;  Morss  v,  v,  Williams,  Walk.  (Mich.)  120;  Dick  v. 
Doc,  2  Ind.  65.  Foraker,  155  U.  S.  414.  See  also  gen- 
Common  ftonroe  of  Title.  —  While  the  erally  the  cases  cited  in  the  preceding 
complainant  is  required  to  show  that  note. 

he  is  the  owner  of  the  land,  the  fact  It   is    sufficient,  prima  fade^   if  the 

that  both  parties  claim  from  a  common  complainant  makes  out  a  title  appar- 

source  is  an  admission  that  the  title  ently  good  as  against  the  defendant. 

was  in  such  source,  and  if  the  com-  Hall  v.  Kellogg,  16  Mich.  135;  Rayner 

plainant  shows  that  he  has  the  title  de-  v.  Lee,  20  Mich.  384;    Loomis  v.  Rob- 

rived   therefrom,   he  is  entitled   to  a  erts,  57  Mich.  284. 

decree  without  further  proof  of  title.  2.  San  Francisco  v.  Ellis,  54  Cal.  72; 

Peoples  Bank  v.  West,  67  Miss.  729.  Hart  v.  Bloomfield,  66  Miss.  100;  Ricks 

Eito|^  to  Deny  Titie.  —  In  a  suit  to  v,  Baskett,  68  Miss.  250. 
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at  his  instance,  even  against  the  holder  of  the  record  title.* 

One  Wlio  Hai  Sold  and  Conveyml  all  his  title  and  interest  in  the  land 
in  controversy  cannot  maintain  the  action,'  unless,  perhaps,  he 
has  warranted  the  title,  in  which  case  it  has  been  held  that  he 
has   sufficient    interest  to  do   so,'   though   this  also  has  been 

1.  Title  by  Advene  PosMMion  — /^/a.  2.  Heney    v.    Pesoli,    109    Cal.    53; 

bama, — Torrent  F.  Engine  Co.   No.  5  Walker  v.   Pogue,  2  Colo.  App.   14Q; 

z/.  Mobile,  loi  Ala.  559;  Clemmons  v,  Johnson  v.  McChesney,  33  111.  App.  526; 

Cox,  1 16  Ala.  567.  Glos  v.  Goodrich,  175  111    20;    Adams 

Arizona,  —  Pacheco  v.  Wilson,  (Ari-  County  v.  Burlington,  etc.,  R.  Co.,  39 

zona  1888)  18  Pac.  Rep.  597.  Iowa  507;  Suiliff  v.  Smith,  58  Kan.  559. 

Arkansas.  —  Elliott    v.     Pearce,    20  Sole  by  Complaiiiant  Pendente  Lite.  — 


Ark.  511. 

California,  —  McCormack  v.  Silsby, 
82  Cal.  72;  Arrington  v,  Liscom,  34 
Cal.  367;  Liebrand  v.  Otto,  56  Cal.  242; 
Tansman  v,  Paris,  59  Cal.  663. 

Illinois.  —  Harms  v,  Kransz,  167  111. 
421;   Walker  v.  Converse,  148  III.  622. 


A  sale  of  the  land  by  the  owner  pending 
a  bill  to  remove  a  cloud  upon  title  will 
not  defeat  the  suit;  the  decree  will 
inure  to  the  benefit  of  his  grantee. 
Gage  V.  Schmidt,  104  III.  106.  See  also 
Begole  V.  Hershey,  86  Mich.  130. 
Agreement    to    Proonre    Diioharge   of 


Iowa.  —  Holing    v,   Clark,   83    Iowa  Liene.  —  A  grantor  of  land  who  has  no 

481;    Quinn   v.   Quinn,    76   Iowa  565;  longer  any  interest  in  the  land  cannot 

Peck  V.  Sexton,  41  Iowa  566.  maintain  an  action  to  remove  an  appar- 

Massachusetts.  —  JefTries  Neck  Past-  ent  lien  thereon,  as  being  a  cloud  on 


ure  V.  Ipswich,  153  Mass.  42. 

Michigan.  —  Vier  v.  Detroit,  11 1 
Mich.  646;  Hardy  v.  Powell,  40  Mich. 
413;  Chesebro  r.  Powers,  70  Mich.  370. 

Minnesota.  —  Dean  v.  Goddard,  55 
Minn.  €90. 

Missouri.  —  Pharis  v.  Bayless,  122 
Mo.  116;    McRee  v.  Gardner,  131   Mo. 

599. 

Nebraska.  —  Tourtelotte    v.    Pearce, 


V. 


27  Neb.  57. 

Ohio.  —  Buchanan  v,  Roy,  2  Ohio  St.     Sprague,    63    Minn 
251;  Thomas  v.  White,  2  Ohio  St.  540;     Griggs,  21  Vt.  280. 


the  title,  on  the  ground  that  he  agreed 
with  his  grantee  that  he  would  procure 
the  lien  to  be  discharged.  Townsend 
V.  Goelet,  11  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  187.  Compare  Horn  v.  Garry,  49 
Wis.  464. 

Where  Part  of  the  Pnrohate  Money  Is 
Withheld  until  the  title  is  cleared  and 
quieted,  the  grantor  has  sufficient  in- 
terest to  maintain  the  suit.  Begole 
Hershey,    86    Mich.    130;   Styer  v. 

414;    Hodges    V. 


Douglass  V,  Scott,  5  Ohio  194. 

Orej^on.  —  Applegate  v.  Do  well,  15 
Oregon  513. 

Texas.  —  Smith  v.  Montes,  n  Tex. 
24;  Moody  V.  Holcomb,  26  Tex.  714. 

fVashin^ton. —  Bellingham  Bay  Land 
Co.  V.  Dibble,  4  Wash.  764. 


A  Xere  Contract  to  Convey  will  not  di- 
vest the  plaintiff  of  his  right  to  main- 
tain the  suit,  where  the  legal  title 
remains  in  him.  Heney  v.  Pesoli,  109 
Cal.  53;  Snodgrass  v.  Parks,  79  Cal. 
55:  Eaton  V.  Trowbridge,  38  Mich.  454. 

In  New  Jersey  it  is  expressly  provided 


fVisconsin.  —  Grignon   v.    Black,    76  by  statute  (3  Gen.  Stat.  1895,  p.  3488), 

Wis.  674.  that  one  who  has  mapped  lands  into 

C/nited  States. — 420  Min.  Co.  v.  Bui-  lots,  filed  his  map,  dedicated  streets, 

lion  Min.  Co.,  3  Sawy.  (U.  S.)  634,  9  and  sold  lots,  may  file  a  bill  to  quiet 

Fed.  Cas.  No.  4,989.  title  not  only  to  the  lots  retained,  but 

Contra.  —  Ebrman  v,  Mayer,  57  Md.  also  to  the  lots  sold,  and  the  possession 

612;    McCoy  V.  Johnson,  70  Md.  490;  of  the  grantee  of  the  lots  sold  is  the 


Cashman  v.  Cashman,  123  Mo.  647. 
In  MiMonri,  Rev.  Stat.  1889,  §  2095, 


possession  of  the  complainant  for  the 
purpose  of  the  suit.     Oberon  Land  Co. 


provides  that  where  title  of  one  out  of  v,  Dunn,  56  N.  J.  Eq.  749. 

possession  has  been  barred  by  limita-  3.  Warrantor  of  Title.  —  Hartford  v. 

tions,  any   one   in   whom   the   title   is  Chipman,    21    Conn.    499;     Sutliff    r. 

vested  by  possession  may  bring  an  ac-  Smith,  58  Kan.  562;  Jackson  v.  Kittle, 

tion  to  quiet  it  against  the  holder  of  the  34  W.  Va.  207;  Ely  v.  Wilcox,  26  Wis. 

record  title.     Pharis  v.    Bayless,    122  91;    Pier  v.  Fond  du  Lac  County,  53 

Mo.  116.     But  see  Cashman  v.  Cash-  Wis.  421;    Remer  v.  Mackay,  35  Fed. 

man,  123  Mo.  647.  Rep.  86. 

80d  Volume  XVII. 


REMOVAL  OF  CLOUD. 


PlaintliBi. 


denied.^ 

(b)  Legal     or     Equitable     Title  —  aa.  Quieting  Title Under     the 

original  equity  jurisdiction,  and  statutes  which  have  not 
changed  the  rule,  a  suit  to  quiet  title  will  lie  only  in  favor  of 
one  who  holds  the  legal  title  •  and  who  has  already  successfully 
maintained  such  title  in  one  or  more  actions  at  law,'  or  where 
the  plaintiff  is  in  possession  holding  either  the  legal  or  an  equi- 

An  Heir  Liable  on  the  Warraaty  of  Hie  United  States,  —  Frost  v.  Spitley,  121 
Anoeetor  may  maintain  a  bill  quia  timet  U.  S.  557:  Or  ton  v.  Smith,  18  Hovr. 
to  prevent  the  sale  of  the  land  by  which    (U.  S.)  263:    Morse  v.  South,  80  Fed. 


his  responsibility  would  be  consum- 
mated. Peebles  v.  Estill,  7  J.  J. 
Marsh.  (Ky.)  408. 

1.  GIos  r.  Goodrich,  175  111.  20; 
Johnson  v.  McChesney,  33  111.  App. 
526;  Chapman  v.  Jones,  149  Ind.  434: 
Bissell  V.  Kellogg,  60  Barb.  (N.  Y.)  617. 

Beal  Party  in  Intereet.  —  In  Chapman 
r.  Jones,  149  Ind.  434,  it  was  held  that 


Rep.  206;  Kennedy  v.  Elliott,  85  Fed. 
Rep.  832;  Wehrman  v.  Conklin,  155 
U.  S.  314;  Southern  Pac.  R.  Co. 
V.  Goodrich  57  Fed.  Rep.  881;  Dick  v, 
Foraker,  155  U.  S.  415:  Bardon  v. 
Land,  etc.,  Imp.  Co.,  157  U.  S.  330; 
Patrick  t».  Isenhart,  20  Fed.  Rep.  339; 
Parley's  Park  Silver  Min.  Co.  v.  Kerr, 
130  U.  S.  256;  Southern  Pac.  R.  Co.  r. 


the  provision  of  the  code  requiring  ac-    Stanley,  49  Fed.  Rep.  263. 


tions  to  be  prosecuted  in  the  name  of 
the  real  party  in  interest  prevented  a 
grantor  from  maintaining  the  action, 
even  where  he  had  warranted  the  title. 
2.  Legal  Title  Keoeisary —  California, 
—  Fudickar  z'.  East  Riverside  Irrigation 
Dist..  109  Cal.  29;  Von  Drachenfels  v, 
Doolittle,  77  Cal.  295;  Nidever  v. 
Ayers,  83  Cal.  39;    Bryan  v.  Tormey, 


"  Under  the  jurisdiction  and  practice 
in  equity,  independently  of  statute,  the 
object  of  a  bill  to  remove  cloud  upon 
title  and  to  quiet  the  possession  of  real 
estate  is  to  protect  the  owner  of  the 
legal  title  from  being  disturbed  in  his 
possession  or  harassed  by  suits  in  re- 
gard to  that  title;  and  the  bill  cannot 
be  maintained  without  clear  proof  of 


84  Cal.   126;    Harrigan  v.  Mowry,  84    both  possession  and  legal  title  in  the 


Cal.  456. 

AtfwjAT.  —  Sutliff  V,  Smith,  58  Kan. 
560. 

AVw/«r/^.  —  Herr  v,  Martin,  90  Ky. 
377;  Landrun  v.  Farmer.  7  Bush  (Ky.) 
49;    Kincaid  r.  McGowan,  88  Ky.  91; 


plaintiff."  Frost  r.  Spitley,  121  U.  S. 
552,  citing  Alexander  v.  Pendleton,  8 
Cranch  (U.  S.)462;  Peirsoll  v.  Elliott, 
6  Pet.  (U.  S.)  95;  Orton  v.  Smith  18 
How.  (U.  S.)  263;  Crews  v.  Burcham, 
I   Black.  (U.  S.)  352;    Ward  v,  Cham. 


Armitage  v.Wickliffe,  12  B.  Mon.  (Ky.)    berlain,  2  Black  (U.  S.)  430. 

488;    Brandenburgh  V.  Louisville  Tin,        Legal  Title  or  Complete  Eqnity.  —  The 

etc.,  Co.,  (Ky.   1896)  36  S.  W.  Rep.  7;     complainant  must  have  a  legal  title,  or 


Weaver  v.  Bates,  (Ky.  1896)  33  S.  W. 
Rep.  1 1 18;  Whipple  v.  Earick,  93  Ky. 
121. 

Maryland.  —  McCoy  v.  Johnson,  70 
Md.  490;  Polk  V.  Pendleton,  31  Md. 
118;  Crook  V.  Brown,  11  Md.  160. 

Nebraska.  —  State     v, 
etc.,    R.   Co.,    7   Neb. 


such  complete  equity  that  by  the  force 
of  it  he  can  draw  to  himself  the  legal 
title.     Adams  v.  Harris.  47  Miss.  144. 

Ezoeption  to  Bole.  — "  It  is  possible 

that  one  who  holds  land  under  grant 

from  the  United  States,  who  has  done 

Sioux    City,     everything  in  his  power  to  entitle  him 

357;    Foree    r.     to  a  patent  (which  he  cannot  compel 


Stubbs,  41  Neb.  273;    Eayrs  v.  Nason,  the  United  States  to  issue  to  him),  and 

54  Neb.  143.  is  deemed  the  legal  owner  so  far  as  to 

Ohio.  —  Thomas    v.  White,    2    Ohio  render  the  land  taxable  to  him  by  the 

St.    540;    Harvey  v.   Jones,   i   Disney  state  in  which  it  lies,  may  be  consid- 

(Ohio)  65;    Douglass  z/.  Scott,   5  Ohio  ered  as  having  sufficient  title  to  sustain 

194;  Buchanan  v.  Roy,  2  Ohio  St.  251;  a  bill  in  equity  to  quiet  his  right  and 

Mains  v.  Henkle,  3  West.   L.   Month,  possession.'*     Frost  v.  Spitley,   121  U. 

593,  2  Ohio  Dec.  (Reprint)  530;  Chinn  S.  556,  citing  Carroll  v.  Saflford,  3  How. 

V.  Taylor,  64  Tex.  385.  (U.  S.)  463:  Van  Wyck  v.  Knevals,  106 

Texas.  —  Herrington  r.  Williams,  31  U.  S.  370;  Van  Brocklin  v,  Tennessee, 

Tex.  448.  117  U.  S.  169;  Southern  Pac.  R.  Co.  v. 

Wisconsin,  —  Gunderson  v.  Cook,  33  Stanley,  49  Fed.  Rep.  265. 

Wis.  551.  8.  Wehrman  v.  Conklin,   155  U.  S. 
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table  title. against  which  many  persons  assert  equitable  titles.* 

Sztexudon  of  Bemedy  by  Statute.  —  Statutes  in  the  various  states  have 
very  generally  extended  the  remedy  so  that  the  holder  of  the 
equitable  title  may  maintain  the  action  as  well  as  the  holder  of 
the  legal  title,*  though  it  seems  that  the  rule  has  not  been 
relaxed  to  the  extent  of  permitting  the  equitable  owner  to  main- 
tain the  suit  against  the  owner  of  the  legal  title.* 

bb.  Removal  of  Cloud.  —  The  holder  of  an  equitable  title  may 
maintain  a  bill  to  remove  a  cloud  therefrom,  as  he  hab  no  possi- 
ble remedy  at  law.*     So  the  holder  of  a  legal  title  may  maintain 

314.     See  also  cases  cited  supra^  I.  2.  8.  Von  Drachenfels  v,  Doolittle,  77 

Bills  to  Quiet  Title  and  to  Remove  Cloud  Cal.   295;    Shanahan   v,   CramptOD,  92 

Distinguished.  Cal.   14;    Learned  v,  Welton,  40  Cal. 

1.  Ashurst  V.  McKenzie,  92  Ala.  484;  349;    Brewer  v.  Houston,  58  Cal.  345; 
3  Pomeroy's  Eq.  Jur.,  §  1396.  Nidever  v.  Ayers,  83  Cal.  30;  Bryan  v, 

2.  Equitable  Title  Sufficient— y4/a3a;7»a.  Tormey,  84  Cal.  126;  H  ay  ford  r.  Wal- 
—  Echols  V,  Hubbard,  90  Ala.  309.  lace,  (Cal.  1896)  46  Pac.  Rep.  293;  Har- 

California.  —  Wilson  v.  Madison,  55  rigan  v.  Mo  wry,  84  Cal.  456;  Castro  v. 

Cal.  5;  Smith  v,  Brannan,  13  Cal.  107;  Barry,  79  Cal.  443;    Tuflfree  v.  Polhe- 

Tuflfree   v,    Polhemus,    108    Cal.    670;  in  us,  108  Cal.  670;  Glasmann  z^.  O'Don- 

Hayford  v.  Wallace,  (Cal.  1896)  46  Pac.  nell,   6   Utah  453.     Contra^    Brown  v. 

Rep.  293;    Pioneer  Land  Co.  v.  Mad-  Wilson,  21  Colo.  309;  McKinzie  v.  Per- 

dux,  109  Cal.  633.  rill,  15  Ohio  St.  162. 

Colorado.  —  Morris  v.  St.  Louis  Nat.  Proper  Action  Is  to  Enforce  Trust.  —  An 

Bank,  17  Colo.  231 ;    Brown  v,  Wilson,  action  to  quiet  title  will  not  lie  in  favor 

21  Colo.  309.  of  the  owner  of  an  equitable  title  for 

Indiana,  —  Stanley  v.  Holliday,   130  whom  the  defendant  holds  the  legal 

Ind.  464;    Grissom  v.  Moore,  106  Ind.  title  in  trust,  the  only  proper  remedy 

296;  Jefferson ville,  etc.,  R.  Co.  v.  Oyler,  for  such  plaintiff  being  an  action  to  en- 

60  Ind.  383;  Burt  v.  Bowles,  69  Ind.  i;  force  the  trust  and  to  compel  a  convey- 

Stout  V.  Duncan,  87  Ind.  383;  Robert-  ance   of  the   legal  title.     Harrigan  v, 

son  V.  Van  Cleave,  129  Ind.  217.  Mo  wry,  84  Cal.  456;  Nidever  v.  Ayers, 

Iowa,  —  Rankin  v.  Miller,  43  Iowa  83  Cal.  39;  Bryan  v,  Tormey,  84  Cal. 

II.  126. 

Kansas,  —  Neve   r,    Allen,    55   Kan.  4.  Arkansas,  —  Bryan  v.  Winburn,  43 

638.  Ark.  28;  Branch  v,  Mitchell,  24  Ark. 

Michigan,  —  Vier     v,     Detroit,     iii  431;  Mathews  v.  Marks,  44  Ark.  436. 

Mich.  646;    La  Coss  r.  Wadsworth,  56  California,  —  Tuffree    v.    Polhemus, 

Mich.  421.  108  Cal.  670. 

Mississippi,  —  Williamson   v,    Louis-  Colorado,  —  Morris  v,  St.  Louis  Nat. 

ville,  etc.,   R.  Co.,  (Miss.  1889)  6  So.  Bank,  17  Colo.  231. 

Rep.  205.  Florida,  —  Sloan  v,  Sloao,  25  Fla.  53. 

Nebraska,  —  Eayrs  v,  Nason,  54  Neb.  Maryland,  —  Livingston  v.  Hall,  73 

143;  Foree  v,  Stubbs,  41  Neb.  274.  Md.  386. 

New    York,  —  Lounsbury  v.  Purdy,  Michigan,  —  King   v.  Carpenter,    37 

18  N.  Y.  515.  Mich.  367;  Moran  v.  Palmer,  13  Mich. 

Ohio,  —  Mains  v,  Henkle,  3  West.  L.  367. 

Month.  593,  2  Ohio  Dec.  (Reprint)  530.  Missouri,  —  Mason  v.  Black,  87  Mo. 

Washington, — Jackson  v.  Tatebo,  3  329;  Connecticut  Mui.    L.  Ins.  Co.  v. 

Wash.  456.  Smith,  117  Mo.  261. 

United  States,  —  Smith  v.  Orton,  21  Nebraska,  —  Eayrs  v.  Nason,  54  Neb. 

How.  (U.  S.)  241.  143. 

Legal  Title  in  Oovemment.  —  An  ac-  Ne^v  York,  —  Lounsbury  v,  Purdy,  18 

tion  to  quiet  title  to  lands  is  maintain-  N.  Y.  515. 

able  in  California^  although  the  legal  Ohio,  — McKinzie  v,  Perrill,  15  Ohio 

title  thereto  is  in  the  government  of  the  St.  162. 

United  States.     Orr  v,  Stewart,  67  Cal.  Texas,  —  Sloan  v,  Thompson,  4  Tex. 

275.  Civ.  App.  419. 
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a  bill  to  remove  a  doyd  when  the  remedy  at  law  is  inadequate.^ 
(3)  Possesswm  of  Plaintiff—  (a)  VMMdiy.  —  The  right  of  an 
owner  in  possession  of  lands  to  maintain  a  bill  to  quiet  title  or 
remove  a  cloud,  in  equity  or  under  the  statute,  is  undoubted,  for 
he  can  maintain  no  action  at  law ;  •  but  there  is  much  confusion 
and  conflict  in  the  cases  as  to  whether  or  not  the  plaintiff  must 
be  in  possession  in  order  to  maintain  the  action.  This  i^  due 
principally  to  a  failure  to  note  that  the  jurisdiction  to  quiet  title 
and  that  to  remove  a  cloud  rest  upon  different  grounds.* 

Washington, — J^ickson  v.  Tsitebo,  3  Mass.  209;  Sullivan  v,  Finnegan,  lOX 

Wash.  456.  Mass.  447;  Davis  v.  Boston,  129  Mass, 

Unittd  States.  —  Smith  w,  Orton,   21  377. 

How.  (U.  S.)  ?4i.  Michigan,  —  Dale  v.  Turner,  3^  Mich. 

See  also  Gunderson  r.  Cook,  33  Wis.  40^;  Rowland  v.  Doty,  Harr.  (Mic^.)  3; 

551.  Edsell  V.  Nevins,  80  Mich.  146. 

Coatr^.  —  Expressions     are     to    be  Mississippi.  —  Banks    v.    Evans,    IQ 

found  in  many  cases  to  the  effect  (hat  Sn^ed.  &  M.  (Miss.)  35. 

a  legal  title  is  necessary  to  sppport  an  Missouri,  —  Murphy  v.  Simpsoi^,  4a 

action  to  remove  a  cloud.     See  McCoy  Mo.  App.  654. 

V.  Johnson,  70  Md.  490;  Polk  v,  Pendle-  Nebraska.  —  Sla^e  v.  Sioux  City,  etc, 

ton,  31  Md.  118;  Crook  v.  Brown,  11  R.  Co.,  7  Neb.  375;  Eayrs  v.  Nason,  54 

Md.  160;  Chinn  r/.  Taylor,  64  Tex,  385.  Neb.  143, 

1.  Plant    V,    Barclay,    56  Ala.   56;;  New  Jersey.  —  Southmayd  v.  EUzat 

{ones  r.  De  Graffenreid,  60  Ala-  145;  beth,  29  N.  f.  Ec).  203. 

lager  v.  Shindler,  29  Cal.  47;  Budd  v.  North   Carolina.  —  Byerly    v.    Hupi-. 

Long,  13  Fla.  288:  Gage  w.  Billings,  56  phrey,  95  N.  Car.  15;. 

111.  268;  Gage  V.  Rohrbach,  56  IlC  ?62;  OHio^  —  Douglass  v.  Scott^  5  Ohio  194; 

Hinchley  v.   Greany,    118   Mass.   595:  McKenzie  v.  Perrill,  15  Ohio  St.  162. 

Moraii  V.  Palmer,  13  Mich.  367;  Edsell  Pet^nsylvania^  —  Lewis  v.  Parrott,  37 

V.  Nevins,  80  Mich.  146;  Loclcwooc]  v.  W.  N,  (5.  (Pa.)  330, 

St.    Louis,  24  Mo.  20.     See  also  gen-  Texas,  —  Herrington  v.  Willi^nis,  31 

erally  supra,  L  3.  Equity  Jurisdiction.  Tex.  448, 

%,  Alabama,  —  Kelly   v.  Martin,   107  Vermont.  —  Eld  ridge  v.  Smith,  34  Vt, 

Ala.  ^79.  484;  Hodges  v.  Griggs,  21  Vt.  280. 

Arkansas.  —  Branch   v.  >fitche]l,   24  tVest  Virginia,  —  Moore  v.  McNutt, 

Ark.  431-  41  W.  Va,  695;  Smith  v.  O'Keefe,  34  W. 

CaHfomia,  —  Smith  v,    Brapfian,  13  Va.  172. 

Cal.  107;  Curtis  v,  Sutter,  15  Cal.  259.  Wisconsin,  —  Grignon   v.    Black,   76 

Colorado,  —  Baca  v,  Wootton,  8  Colo,  Wis.  674. 

App.  94;  Morris  V.  St.  I-ouis  Nat,  Bank,  United  States,— -YW,  Fork  Oil,  etc., 

17  Colo.  231.  Co.   V.   Jennings,   84  Fed.    Rep.   839: 

Illinois,  —  Robertson  v.  Wheejer,  163  Sharpleieh  v,  Surdam,  i  Flipp.  (U.  S,) 

III.  566;  Morrison  v.  Morrison,  140  111.  472,  21  Fed.  Cas.  No.   12,711;  Bardon 

560.  V.  Land,  etc.,  Imp.  Co.,  157  U.  S.  330; 

Iowa, — Standish  v.   Dow.  21   Iowa  Bayerque  v-  Cohen,  i   McAll.  (U.  5.) 

363.  iij,  2  Fed.  Cas.  No.  1,134, 

Kansas,  —  Prizer  v,  Tivylor,  3   Kan.  a.  See  supra,  J,  2.  Bills  to  Quiet  THtlf 

App.  6go.  and  to  Reptove  Cloud  Distinguished. 

Kentucky.  —  Hiatt  v.  Calloway,  7  B.  '*  The  language  of  the  court  is  always 

Mon.  (Ky!)  180;  Dudley  v.  Frankfort,  to  be  understood  by  applying  it  to  the 

12  B.  Mon.  (Ky.)6]2;  Weaver  t/.  Bates,  facts  of  th:  case  decidecl.     That  which 

(Ky.  i89(^)  33  S,  W.  Rep   itt8;  Be^rd  seems  to  be  general  and  of  universal 

V.  Smith,  6  T.  B.  Mon,  (Ky.)  505;  Arm*  application  has,  in  reality,  often  a  lim- 

itage  V.  Wickliffe,   12  B.   Mon.  (Ky.)  ited  application;  and  so  the  words  of 

488.  truth   and  utterances  of  the  law,  un- 

Maryland,  —  Du  Vain.  Wilmer,  (Md.  deniable  in  the  c^se  wherein  they  arc 

189S)  41  Atl   Rep,  122.  spoken,  become  the  parent^   of  error 

Massachusetts,  —  Russell  v.  Deshon,  and  false  doctrine.    That  judges  have 

124  Mass.  344;  Clouston  v.  Shearer,  99  often    been    too    incautious    m    their 
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Aetual  PoneMioii  Ge&drally  HeoMsary.  —  As   a  general   rule,  both   in 

equity  and  under  the  statutes  of  most  of  the  states,  it  is  held 
that  a  bill  either  to  quiet  title  or  to  remove  a  cloud  can  be  main- 
tained  only  where  the  plaintiff  is  in  actual  possession.^ 

language  is  true;  and  so  it  has  been  Connecticut,  —  Munson  z^.  Munson,  28 

in  regard  to  this  particular  doctrine."  Conn.  582,  73  Am.  Dec.  693. 

Branch  v,  Mitchell,  24  Ark.  439.  Florida.  — Sloan  v,  Sloan,  25  Fla.  53; 

"  Any  general  observations  that  may  Haworlh  v.  Norris,  28  Fla.  763;  Patcon 

be  in  the  opinion  should  be  confined  to  v.  Grumpier,  29  Fla.  573;    Graham  v, 

the  facts  of  the  case  under  considera-  Florida   Land,   etc.,  Co.,  33  Fla.  356; 

tion."     Apperson  v.  Ford,  23  Ark.  761.  Watson  v.  Holliday,  37  Fla.  488;  Rich- 

1.  Alabama.  —  Daniels'.  Stewart,    55  ards  v,  Morris,  39  Fla.   205;  VVinn  v, 

Ala.  278;  Tyson  w.  Brown,  64  Ala.  244;  Strickland,    34    Fla.    610;    Conant    v. 

Arnetl  i*.  Bailey,  60  Ala.  435;  Curry  v.  Buesing,  23  Fla.  559;  Levy  v.  Ladd,  35 

Peebles,  83  Ala.  225;  Smith  z\  Cock-  Fla.  391;    Woodford   v.  Alexander,  35 

rell,  66  Ala.  64;  Grigg  v.  Swindal,  67  Fla.  333;  Hughes  v.  Hannah,  39  Fla. 

Ala.  187;  Peltus  v.  Glover,  68  Ala.  417;  365;  Gamble  v.  Hamilton,  31  Fla.  401. 

Betts  V,  Nichols,  84  Ala.   278;  Teague  fllinois,  —  Wetherell  v.    Eberle,    123 

V,  Martin,  87  Ala.   500;    Jones  v.  De  III.  666,  5  Am.  St.  Rep.  574;  Emery  v. 

Graffenreid,  60  Ala.   145;    Mitchell  v.  Cochran,  82  111.  65;  Gage  2^.  Rohrbach, 

Spence,  62  Ala.  450;  Plant  v.  Barclay,  56  111.  262;  Walker z^.  Converse,  148  111. 

56  Ala.  561;  Ashurst  v.  McKenzie,  92  622;  Alton  M.  &  F.  Ins.  Co.  r.  Buck- 

Ala.  484;  Thorington  v.  Montgomery,  master,  13  III.  201;  Kennedy  v.  North- 

82   Ala.    591;    Campbell   v.    Davis,  85  up,  15  III.  153;  Burton  v.  Gleason,  56 

Ala.  56.  111.  25;  Smith  v,  McConnell,  17  111.  135; 

Arkansas, — Apperson    v.    Ford,    23  Comstock  v.  Henneberry,  66  111.  212; 

Ark.  746;  Organ   v,  Memphis,  etc.,  R.  Gage  v.  Abbott,  99  III.  366;  Hamilton 

Co.,  51  Ark.  258;  Miller  v.  Neiraan,  27  v,  Quimby,  46  III.  9r>;  Glos  ;.  Good  rich. 

Ark.  233;  Chaplin  v.  Holmes,  27  Ark.  175  III.  20;  Gage  v.  Williams,  119  111. 

414;    Sale    V.    McLean,    29   Ark.   612;  563;    Hardin   v,    Jones,    86    III.     313; 

Crane  v,  Randolph,  30  Ark.  579;  Law-  Gould  v.  Sternburg,  105  111.  488;  Gage 

rence  V.  Zimpleman,  37  Ark.  643;  Bryan  z^.  Hampton,  127  III.  87;  Gages'.  Curtis, 

V.   Winburn,  43  Ark.   32;  Mathews  w.  122  III.  520;  Parke  v.   Brown,    12   111. 

Marks,  44  Ark.  436;  Barton  v.  Swap-  App.  29T;  Gage  v.  Griffin,  103  111.  41; 

ston,  44  Ark.  437;  Magness  v.  Arnold,  McDonald  v.  White,  130  111.  493;  Gage 

31  Ark.  103;  Ashley  V.  Little  Rock,  56  v.    Ewing,    107  111.    11;    Robertson  v. 

Ark.  391;  Goodrum  v.  Ayers,  56  Ark.  Wheeler,   162  Hi.   566;  Rutz  v.  Kehn, 

93;     Doswell    V.    Adler,   28    Ark.   82;  143  III.  558;    Monson  v.  Kill,  144  III. 

Brown  v,  Bocquin,  57  Ark.  97.  248,  44  III.  App.  306,  affirmed  Monson 

California,  —  Pennie  v.  Hildreth,  81  v.  Jacques,  144  III.  651;  Mecartney  v. 

Cal.  127;  Coleman  f.  San  Rafael  Turn-  Morse,  137  III.  481;  Lundy  v,  Lundy, 

pike  Road  Co.,  49  Cal.  517:  Calderwood  131  III.  138. 

V.  Brooks,  45  Cal.  519;  Horn  v.  Jones,  Iowa,  —  Harrington   v,   Cubbage,   3 

28  Cal.  194;  Sepul  veda  v.  Sepulveda,  39  Greene  (Iowa)  307. 

CaL  13;  Curtis  v.  Sutter,  15  Cal.  259;  Kansas,  —  Hoffman    7\     Woods,    40 

Ferris  v,  Irving,  28  Cal.  645;  Rico  v,  Kan.    382;    Northrop  v.   Andrews,   39 

Spence,  21  Cal.  504;  Lyle  v,  Rollins,  25  Kan.  567;  Brenner  v.  Bigelow,  8  Kan. 

Cal.  437;  Pral us  ?/.  Jefferson  Gold,  etc.,  496;  Giltenan  v.  Lemerjt,  13  Kan.  476; 

Min.  Co.,  34  Cal.  558;  Merced  Min.  Co.  Sutliff  v.  Smith,  58  Kan.  560;  Dillon  r. 

V,  Fremont,  7  Cal.  317.     See  Smith  v.  Heller,    39     Kan.    602;     Douglass    v, 

Brannan,  13  Cal.  107.  Nuzum,  16  Kan.  515;  Eaton  v,  Giles,  5 

Colorado.  —  Merchants*   State    Bank  Kan.   24;    O'Brien  v.   Creitz,  10  Kan. 

V,  Porter,  20  Colo.  216;     Reynolds  v.  202;  Utley  v.  Fee.  33  Kan.  688;  Smith 

Campling,    23    Colo.    105;    Chilcott  v.  v.    Cooper,    38    Kan.   446;     Pierce    v. 

Hart,  23  Colo.  40;  Stock-Growers' Bank  Thompson.    26    Kan.    714;    Sheaff   v. 

V,  Newton,    13   Colo.   245;   Walker   v.  Husted,  (Kan.  App.  1898)  55  Pac.  Rep. 

Poguc,    2    Colo.    App.    149;    Wall   v,  507. 

Magnes,  17  Colo.  476;  Denny  v.  Ash-  Kentucky.  —  Harris  p.  Smith,  2  Dana 

ley,  12  Colo.  165;  Phillippi  v.  Leet,  19  (Ky.)  lo;  Kincaid  v.  McGowan,  88  Ky. 

Colo.  246.  91;  Landrum  v.  Farmer,  7  Bush  (Ky.) 
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ThA  Smmh  for  Thii  Bvla  is  that  where  the  defendant  is  in  posses- 
sion the  plaintiff  has  a  remedy  to  test  his  title  at  law  by  bringing 

49;    Whipple  r.  Earick,   93    Ky.   121;  Strong,  6  Minn.  177;  Hamilton  v.  Bat- 

Cates  V,  Loftus,  4  T.  B.  Mon.  <Ky.)  lin,  8  Minn.  403;  Eastman  t/.  Lamprey, 

439:  Scott  V.  Scott,  85  Ky.  385;  Vallan  12  Minn.    153;    Murphy  v.  Hinds,   15 

dingham  V.  Johnson,  85  Ky.  288;  Pack-  Minn.  182;  Conklin  v.  Hinds,  i6Minn. 

ard  V.  Beaver  Valley  Land,  etc.,  Co.,  96  457. 

Ky.  249;  Moses  v.  Gatliff,  (Ky.  1889)  Missouri.  —  Keane  v,  Kyne,  66  Mo 
12  S.  W.  Rep.  139;  Gately  v.  Weldon,  216;  Clark  v.  Covenant  Mut.  L.  Ins. 
(Ky.  1890)  14  S.  W.  Rep.  680,  12  Ky.  L.  Co.,  52  Mo.  272;  Thompson  v.  New- 
Rep.  621;  Rousseau  v.  Lambert,  xo  berry,  93  Mo.  18;  McGrath  2/.  Mitchell, 
Ky.  L.  Rep.  23;  Coppage  v.  Griffith.  56  Mo.  App.  626;  Root  v.  Mead,  58 
(Ky.  1897)  40  S.  W.  Rep.  908;  Snow  v.  Mo.  App.  477;  Apperson  v.  Alien,  42  Mo. 
Morse,  (Ky.  1896)  37  S.  W.  Rep.  953;  App.  537;  Dyer  v.  Krackauer,  14  Mo. 
Smith  V.  Gatliff,  9  Ky.  L.  Rep.  553;  App.  39:  Charm  Mfg.  Co.  t/.  Donovar, 
Brandenburgh  v,  Louisville  Tin,  etc.,  14  Mo.  App.  591;  McRee  v,  Gardner, 
Co.,  (Ky.  1896)  36  S.  W.  Rep.  7;  131  Mo.  599;  Dyer  v.  Baumeisier,  87 
Weaver  v.  Bates,  (Ky.  1896)  33  S.  W.  Mo.  134;  Von  Phul  v.  Penn,  31  Mo. 
Rep.  1118;  Louisville  r.  Gray,  i  Litt.  333;  Rutherford  v.  Ullman,  42  Mo.  216; 
(Ky.)  147.  Campbell  v.  Alien,  61  Mo.  581;  Babe 

Maryland, —  Livingston  v.  Hall,   73  v.  Phelps,  65  Mo.  27;  Mason  v.  Black, 

Md.  386;    McCoy  v,  Johnson,  70  Md.  87  Mo.  329;  Graves  ».  Ewart,  99  Mo. 

490;    Polk   zr.  Pendleton,  31  Md.  118;  13;  Davis  v.  Sloan,  95  Mo.  552. 

Crook  V.  Brown,  11  Md.  160;  Hecht  r^  Nebraska, — Snowden    v.    Tyler,    21 

Colquhoun,  57  Md.  563;  Textor  ».  Ship-  Neb.   109;  State  v.  Sioux  City,  etc.,  R. 

ley,  77  Md.  473;  Polk  V,  Rose,  25  Md.  Co.,  7  Neb.  357;  Gregory  v.  Lancaster 

153;    Carter  v,  Woolfork,   71  MJ.  283;  County  Bank.  16  Neb.  411. 

Helden  v,  Hellen,  80  Md.  616.  Nevada,  —  Lake  Bigler  Road  Co.  v, 

Massachusetts.  —  Sullivan    v,    Finne-  Bedford,  3   Nev.   399;  Scorpion  Silver 

gan.  loi   Mass.  447;  Davis  v.  Boston,  Min.    Co.    v,    Marsano,    10  Nev.   370; 

129  Mass.  377:  Russell  v,  Barstow,  144  Blasdel  v,  Williams,  9  Nev.  161. 

Mass.  130.  New  Jersey.  —  Beale  v,  Blake,  45  N. 

Michifran,  —  Stockton    v,    Williams,  J.  Eq.  &8;  Nixon  r.  Walter,  41  N.J. 

Walk.  (Mich.)  120;  King  v.  Carpenter,  Eq.  103;  Powell  v.  Mayo,  24  N.  J.  Eq. 

37  Mich.  363;    Barron  v.  Robbins,  22  178,  26  N.    J.    Eq.    120;    Haythorn   v. 


Mich.  35;  Blackwood  v.  Van  Vleet,  Margerem,  7  N.  J.  Eq.  324;  Yard  v. 
II  Mich.  252;  Blanchard  v,  Tyler,  12  Ocean  Beach  Assoc.,  49  N.  J.  Eq.  306; 
Mich.  339;  Stetson  v.  Cook.  39  Mich.     Sheppard  v,   Nixon,  43  N.  J.  Eq.  627; 


II  Mich.  252;    Blanchard  v,  Tyler,  12    Ocean  Beach  Assoc.,  49  N.  J.  Eq.  306; 

~  "  N.  J.  Eq. 

755:  Watson  V.  Lion  Brewing  Co.,  61     Southmayd  v.  Elizabeth,  29  N.  J.  Eq. 


Mich.    595;    Goodman    v,   Nester,   64  203;  Albro  v.  Dayton,  50 N.J.  Eq.  574; 

Mich.   662;    Tabor  v.  Cook,  15  Mich.  Whitlock  v.  Greacen,  48  N.  J    Eq.  359; 

322;    Verplank   v.    Hall,  27  Mich.  79;  Allaire  v.  Ketcham,  55  N.  J.   Eq.  168; 

Stewart    v.    Carleton,    31    Mich.   270;  Essex  County  Nat.  Bank  v.  Harrison, 

Geney    v,    Maynard,    44    Mich.    578;  (N.J.   1898)  40  Atl.  Rep.  209:  Penrose 

Hatch  r.  Sl  Joseph,  68  Mich.  220;  Kil  v.  Steelman,  (N.  J.  1897)  38  Atl.  Rep. 

fannoQ    v.  Jenkinson.   51    Mich.    240;  807;  Oberon    Land  Co.  f.  Dunn,  56  N. 

[eihodist  Episcopal  Church  v,  Clark,  J.  Eq.  749. 

41    Mich.  730;    Page  r.   Montgom  ;ry.  New  Mexico.  —  Gentile  v,  Kennedy, 

46   Mich.   51;    Torrent    t.    Muskegon  8  N.  Mex.  347. 

Booming  Co.,  22  Mich.  354;  Fitzhugh  Nexv    York.  —  Diefendorf  v.  Diefen, 

V,    Barnard,    12   Mich.    104;  Moran  v,  dorf,  132  N.   Y     100;  Ward  v.  Dewey. 

Palmer,  13  Mich.  367;  Vier  v,  Detroit,  16  N.  Y.  529;   Donahue  v,  O'Conor,  45 

III   Mich.  646;  Lillie  v.  Snow,  (Mich.  N.  Y.  Super.  Ct.  278;   Brown  v.  Crabb, 

1898)  77  N.   W.   Rep.  241;    Deer  Lake  156  N.  Y.  447;  Ford  v.  Belmont,  69  N. 

Co.   V.   Michigan    Land,  etc.,  Co.,  83  Y.  567;  Cleveland  v.  Crawford,  7  Hun 

Mich.   11;    Wakefield  v,  Sunday  Lake  (N.   Y.)  616;    Boylston   v,  Wheeler,  61 

Min.  Co.,  85  Mich.  605.  N.  Y.  521;  Barron  v.  Martense,  4  Alb. 

Minnesota.  —  Wilder  v.  St.  Paul,  12  L.  J.  93;   Churchill  v,  Onderdonk,  59 

Minn.  192;  Byrne  v.  Hinds,  16  Minn.  N.  Y.  134:  Van  Wagenen  v,  Botsford, 

521:  Steele  v.  Fish,  2  Minn.  153;  State  13  N.  Y.  Wkly.  Dig.  381 ;  Bohn  v.  Hatch, 

fr.  Bachelder,  $  Minn.  223;  Meighen  v,  133   N.  Y.   64;     Nickerson   v.   Canton 
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ejectment,  which  is  ordinarily  deemed  an  adequate  remedy,  and 
consequently  there  is  no  ground   for  the  exercise  of  equitable 

Marble  Co.,  35  N.  Y.  App.  Div.  iii;  United  States,  —  Orton  v.  Smith,  i8 

Onderdonk  v,  Mott,  34  Barb.  (N.  Y.)  How.  (U.  S.) 263;  Harland  v.  Bankers', 

106;  Center  v.  Weed,  63  Hun  (N.  Y.)  etc.,  Tel.  Co.,  32  Fed.  Rep.  305:  Morse 

560;    Niven  v.  Belknap,  2  Johns.  (N.  v.  South,  80  Fed.  Rep.  206;  Northern 

Y.)   573;    Hamilton    ».    Cummings,    i  Pac.  R.  Co.  i/.  Roberts,  42  Fed.  Rep.  734; 

Johns.  Ch.  (N.  Y.)  517.  Whitehead  v.  Entwhistle,  27  Fed.  Rep. 

North  Carolina, — Busbee  r.    Lewis,  778;     Newman    v.   Westcott,    29   Fed. 

85  N.  Car.  332;  Peacock  v,  Scott,  104  Rep.  49;  Blythe  r.  Hinckley,  84  Fed. 

N.  Car  154;  Southerland  v.  Harper,  83  Rep.  246;  Taylor  v.  Clark,  89  Fed.  Rep. 

N,  Car.  200;  Busbee  v,  Macy,  85  N.  Car.  8;  Gordan  v.  Jackson,  72  Fed.  Rep.  86; 

329;  Murray  v.  Hazell,  99  N.  Car.  816;  Patrick  v,  Isenhart,  20  Fed.  Rep.  339; 

Byerly  v.  Humphrey,  95  N.  Car.  151;  Read  v.  Din^ess,  6oFed.  Rep.  28;  Scott 

Browning  v.  Lavender,  104  N.  Car.  69.  v.   Little,  76  Fed.  Rep.  565;  Lewis  v, 

Ohio.  —  Harvey  v.  Tones,    I    Disney  Cocks,  23  Wall.  (U.  S.)  466;    Hipp  v, 

(Ohio)  65;  Clark  v.  Hubbard,  8   Ohio  Babin,    19   How.   (U.   S.)  271;    Stark 

382;  Thomas  v.  White,  2  Ohio  St.  540;  v^  Starr,  6  Wall.  (U.  S.)409:  Holland 

Buchanan  zr.  Roy,  2  Ohio  St.  251;  Doug-  v,  Challen,  no  U.   S.   19;    Sharon   v. 

lass    V,   Scott,    5   Ohio   194;    Scott  v.  Tucker,    144    U.   S.   543;     Fussell    v. 

Kramer,  31  Ohio  St.  300;  Raymond  v,  Gregg,    113    U.    S.     550;     Whitehead 

Toledo,  etc.,  R.  Co.,  57  Ohio  St.  271;  v,  Shatluck,  138  U.  S.  150;  Roberts  w. 

Jenkins  v.  Artz.  6  Ohio  Dec.  43Q.  Northern   Pac.   R.  Co.,  158  U.  S.  30; 

Oregon,  —  Edgar  v.  Edgar,  26  Oregon  Frost  v,  Spitley,  121  U.  S.  556;  South- 

65;  O'Hara  v.  Parker,  27  Oregon  156;  ern  Pac.  R.  Co.  v.  Goodrich,  57  Fed. 

Lovelady   v.  Burgess,  32  Oregon  418;  Rep.   880;    Northern    Pac.    R.   Co.   v, 

Coolidge  V,  Forward,  11  Oregon  118.  Amacker,  7  U.  S.  App.  34;  Shapley  v, 

Pennsylvania,  —  Hilborn    v,  Wilson,  Rangeley,  i  Woodb.  i  M.  (U.  S.)  213, 

17  Pa.  Co.  Ct.  Rep.  346;  Mc Andrew  v,  21   Fed.   Cas.    No.   12,707;    Marks  v. 

McAndrew,  3  C.  PI.  Rep.  (Pa.)  174.  Main,  4  Mackey  (D.  C.)  559,  2  Cent, 

Rhode  Island,  —  Weaver  z'.  Arnold,  15  Rep.  702. 

R.  L  53.  Jorisdiotion  Invoked  by  Party  in  Pos- 

Texas.  —  Herrington  v,  Williams,  31  sevBion  Betained  as  to  Parties  Ont  of  Pos- 

Tex.  448;  May  field  ?/.  Musquez,'i  Tex.  session.  —  A    party    not  in   possession 

Unrep.  Cas.  221.  cannot   maintain    an   original   bill   to 

Virginia, — Virginia  Coal,  etc.,  Co.  quiet  his  title;  but  where  one  in  pos- 

V,  Kelly,  93  Va.  332;  Louisville,  etc.,  session  brings  his    bill  against  those 

R.  Co.  V,  Taylor,  93  Va.  226;  Otey  v,  from  whom  he  derives  title,  and  makes 

Stuart,  91  Va.  714.  others  also,  from  whom  he  apprehends 

Washington,  —  Spithill  v,    Jones,    3  danger,  defendants,  requiring  them  to 

Wash.  290.  interplead  with  his  vendors,  the  chan- 

West  Virginia,  — Clayton  v,  Barr,  34  cellor  will  take  jurisdiction  as  between 

W.  Va.  290;  Christian  v,  Vance,  41  VV.  those  defendants  and  settle  the  whole 

Va.  754;    Carberry  «/.   West  Virginia,  controversy,  and  ihe  jurisdiction  hav- 

etc,  R.  Co.,  44  W.  Va.  260;  Burns  v.  ing  once  attached  will   not  be   taken 

Mearns,  44  W.  Va.  744;  Davis  f.  Settle,  away  by  the  dismissal  of  the  original 

43  W.  Va.  17.  bill.     Harris f.  Smith,  2  Dana (Ky.;  11. 

Wisconsin,  —  Meade  v.  Black.  22  Wis.  Both  Parties  Praying  Deeree  Qnieting 

241;  Pier  V.  Fond  du  Lac.  38  Wis.  470;  Title.  —  Where  both  parties  to  a  suit  by 

Grignon  v.  Black,  76  Wis.  674;  Stridde  their  pleadings  claim  title  to  the  same 

V,  Saroni,  21   Wis.    173;    Grimmer  v,  tract  of  land,  and  each  asks  to  have  his 

Sumner,  21  Wis.  179;  Taylor  z^.  Roun-  title  quieted,  it  is  too  late  after  decree 

tree,  28  Wis.  391;  Wals  v.  Grosvenor,  for  the  losing  party  to  urge  for  the  first 

31  Wis.  681;  Lee  v,  Simpson,  29  Wis.  time    that   the    other    party    was    not 

333;  Shafifer  v,  Whelpley.  37  Wis.  334;  In  possession,   and  therefore   that  his 

Leihy  v,  Ashland  Lumber  Co.,  49  Wis.  proper  remedy   was  by   an   action  of 

165;  Krebs  v.  Dodge,  9  Wis.  i;  Jones  ejectment.    Goodrum  v.  Ayers,  «j6  Ark. 

«/.  Collins,  16  Wis.  594;  Clark ?/.  Drake,  93;     Mollie  v,   Peters,   28    Neb.    670; 

3  Pin.  (Wis.)  228;  Maxon  v,  Ayers,  28  Snowden  v.  Tyler,  21  Neb.  199;  Greg- 

Wis.  612.     See  also  Gunderson  v.  Cook,  ory  v,  Lancaster  County  Bank,  16  Neb. 

33  Wis.  551.  411. 
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jurisdiction,  which  is  based  upon  the  fact  that  where  the  plaintiff 
is  in  possession  he  can  maintain  no  action  at  law  to  test  his  title.  ^ 

Where  There  Is  Any  Other  Bistinet  Head  of  Equity  Jarifdiotion  sufficient  to 
support  the  action,  possession  by  the  plaintiff  is  not  required, 
but  equity  will  retain  the  cause  and  grant  relief  by  quieting  the 
title  or  removing  clouds.* 

1.  Daniel  «f.   Stewart,   55   Ala.   278;  ^r/k7iixii/.  ^  Chaplin  c;.   Holmes,  97 

Apperson  V.  Ford«  S3  Ark.  764;  Branch  Ark.  4I4;  Sale  v.  McLean,  39  Ark.  6ia. 

V    Mitchell,  24  Ark.  439;  Redmond  «.  lUitMis.  —  Mott    v.    Danville    Semi- 

Packenham,  66  111.  437;    Sullivan   v.  nary,  129  111.  403;  Pratt  v.  Kendig,  128 

Finnegan,    101    Mass.    446;    Clouston  111.  293;    Redmond  v.   Packenham,  66 

V.  Shearer,  99  Mass.  209;  McDonald  v.  111.  434;    Haworth  r.  Taylor,   to8  HI. 

Early,  1 5  Neb^  66.     See  also  generally  275;    Mitchell  t*.   Shortt,   113  111.  251; 

the  cases  cited  in  the  preceding  note»  Booth  v.  Wiley,  tea  111.  84;  Johnson  v. 

"  TlM  BMion  why  the  party  out  of  pos-  McChesney,  33  111.  App.  526;  Kennedy 

session  cannot  maintain  such  a  bill  is  v.  Northup,  15  111.  153. 

that  he  may  bring  an  action  at  law  to  Kansas^  —  Westbrook  v.  Schmaus,  51 

test  his  title,  which  ordinarily  a  party  Kan»    558;    Douglass    v.    Nuium,    16 

in  possession  cannot  do.     Such  a' bill  Kan.  515;    Keith  v.  Keith,  26  Kan.  41; 

is  only  entertained  by  a  court  of  equity  Smith  v.  Cooper,  38  Kan.  446;    Grove 

because  the  party  is  not  in  a  position  to  v.  Tenningt,  46  Kan.  366;  Franklin  9. 

force  the  holder  of,  or  one  claiming  to  Cofley,  10  Kan.  260. 

defend  under,  the  adverse  title,  into  a  Kentucky,  —  Packard  t/.  Beaver  Val- 

courtof  law  to  contest  its  validity;  and  ley  Land,  etc.,  Co.,  96  Ky.  249. 

this,  as  a  general  rule,  is  the  test  to  MUhig^in.  •*-  Moran    ».    Palmer,    13 

which  a  court  of  equity  will  look  to  Mich.   367;    Waterman    v.   Seeley,   28 

determine  whether  the  necessity  of  the  Mich.  77;  King  t/.  Carpenter,  37  Mich. 

case  requires  its  interference."    Alton  363. 

M.  &  F.  ins.  Co.  V,  Buckniasteti  13  111.  Missouri.  ^—  Connecticut  Mut.  L.  Ins. 

205.     Thid  statement  of  the  rule  was  Co.  v.  Smith,  117  Mo.  26t. 

quoUd 'Q9\i\i  approval  in  Smith  f.  Mc-  New  Jersey^  —  Shepard  er.  Nixon,  43 

ConneU,  17  IIU  135,  63  Am.   Dec.  341;  N.  J.  Eq.  627;  Essex  County  Nat.  Bank 

Comstock  v.  Henncberry,  66  111.  214;  i .  Harrison,  (N.  J.  1898)  40  All.  Rep. 

and  Apperson  v.  Ford,  23  Ark.  757.  209. 

<hkt  Who  Foreihly  Takes  PosBMsioA  of  Ohio.  ^  Pattison  c.   Jordan,  3  Ohio 

land  cannot  defeat  an  action  to  quiet  Cir.  Ct.  Rep.  233,  2  Ohio  Cir.  Dec.  132. 

title  brought  by  the  evicted  person,  on  Oregon.  —  Security  Sav.,  etc.,  Co.  v, 

the  ground  that  the  tatter  has  an  ade-  Mackenzie,  (Oregon  1898)  52  Pac.  Rep. 

quate  remedy  by  ejectment.     Bigelow  1046. 

/^.  Sanford,  98  Mich.  657.  Tennessee, — Johnson    v.   Cooper,    2 

And  on   the  other  hand,   one   who  Yerg.  (Tenti.)  524,  24  Am.  Dec.  502. 

forcibly  takes  possession  cannot  sue  to  lVashing4oH,  — Jackson  v.  Tatebo,  3 

quiet  title.     See  infrd,  cc^  Peaceabk  and  Wash.  456^ 

RightftU  Possession,  West  KtV^irtm.  —  Carberry   f.  West 

^iOtaient  Bills,  — A    biU    in   equity  Virginia^  etc.,  R.  Co.,  44  W.  Va.  260. 

which  prays  for  the  cancellation  of  a  Untied    Sfntes.  —  Northern    Pac.    R. 

deed  alleged  to  have  been  procured  by  Co.  v.  Amacker,  7  U.  S.  App.  42;  Shap- 

fraud  and  for  an  injunction  lo  restrain  lev  v.  Rangcley,  i  Woodb.  &  M.  (U. 

the  vendee  from  building  will  be  dis-  S.)  213;  Sayers  v.  Burkhardt,  42  U.  S. 

missed  as  an  ejectment  bill.     Hoitz  v,  App.  742;  Sharon  v.  Tucker,  144  U.  S. 

Borgmann,  6  Pa.  Dist.  Rep.  217,  eiiing  533. 

Richard  v,  Cherrington,  12  W.  N.  C.  Independent  Orouiids  ef  Equity  Jorisdio- 

<Pa.)  140;  Long's  Appeal,  92  Pa.  St.  171:  tltm*  —  Even   where   the  statute  as  to 

I^ichard's  Appeal,  too  Pa.  St.  5t ;  Tris-  quieting  titles  or  determining  adverse 

cult's  Appeal,  I3  W»   N.  C.  (Pa.)  57.  claims  in  express  terms  requires  pos- 

To  the  sattie  effect  is  Leininger  v.  Sum-  session  on  the  part  of  the  plaintiff.  If 

itiit  Branch  R.  Co^,  180  Pa.  St.  287.  the  case  presents  some  special  ground 

8.  Alabama, -^^Xhtil  v,   Barclay,   56  for    equitable    jurisdiction,    such    as 

Ala.  563;  Shipman  v.  Furniss,  69  Ala.  fraud,  accident,  or  mistake  requiring 

555.  the  setting   aside  or    refonjiation   of 
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PUintiiPs  Title  Equitable.  —  Accordingly,  possession  has  been  held 
not  to  be  necessary  where  the  plaintiff's  title  is  merely  an  equi- 
table title.* 

deeds  or  other  instruments,  or  gener-  some  obstacle  or  impediment  which 

ally    where   the   relief  sought  is  such  would  prevent  or  embarrass  complete 

that  the  equity  court  has  jurisdiction  redress  in  the   law   court."     Plant  v, 

independently  of  the   statute,  posses-  Barclay,  56  Ala.  561,  w^-z-rw/m^  the  de- 

sion  on  the  part  of  the  plaintiff  is  not  cision  announced  in  a  former  appeal 

required.     Security  Sav.,   etc.,  Co.  v,  reported  in  50  Ala.  509,  and  <riV//i^  Sul- 

Mackenzie,  (Oregon  1898)  52  Pac.  Rep.  livan    v,    Finnegan,    loi    Mass.    447; 

1046;  Sheppard  v,  Nixon,  43  N.  J.  Eq.  Clouston    v.    Shearer,   99    Mass.    209; 

627.  Bunce  V.  Gallagher,  5   Blatchf.  (U.  S.) 

•*  When  the  party  has  the  only  or  the  481;    Herrington  v,  Williams,  31  Tex. 

better  legal  title  to  land,   as  against  448;  Woods  v.  Monroe,  17  Mich.  238; 

that  which  he  wishes  to  put  at  rest,  he  Barron     v.     Robbins,     22    Mich.    35; 

may  obtain  or  regain  possession  by  an  Lyon  7/.  Hunt,  11  Ala.  295;  Alabama  L. 

action  of  ejectment,  if  he  is  out  of  pos-  Ins.,  etc.,  Co.  v,  Pettway,  24  Ala.  544. 

session:     and    it    is     reasonable    that  Vacating  Fraudulent  Deed,  —  A  court 

equity    should    decline     to    interfere  of  equity  has  jurisdiction  to  entertain 

where  he  may  obtain  all  the  relief  he  a  bill  by  a  party  out  of  possession  of 

needs  at  law.     If  he  is  in  possession,  land  against  one  in  possession  to  set 

then,  as  he  can  bring  no  action  at  law,  aside    a    deed    fraudulently  obtained 

it  has  been  held  that  he  may  ask  the  which  is  a  cloud  upon  the  title  in  case 

court  of  equity  to  remove  a  cloud  upon  of  a  trust.     Redmond  v,  Packenham, 

his  title,  which  makes  it  less  valuable,  66  111.  434. 

or    prevents    his    disposing    of    it    to  Reformation    of   Deed,  —  Where    an 

others.     The  court  of  chancery  will  not  owner  of  land  out  of  possession  files  a 

become  a  tribunal  to  try  the  legal  title  bill  to  reform  and  correct  deeds  in  his 

to  land;  or,  in  other  words,  it  will  not,  chain  of  title,  he  may  also,  in  the  same 

without  some   special   ground  for  as.  suit,  have  an  invalid  tax  deed  removed 

suming  the  jurisdiction,  undertake  on  as  a  cloud  on  his  title.     Gilbreath  v. 

behalf  of  the  better  legal  title  to  re-  Dilday,  152  111.  207. 

move  out  of  its  way  an  inferior  title.  Removal  of  Cloud  in  Partition  Pro* 

legal  or  equitable.     But  whether  one  ceedings,  —  Where  the  court  has  juris- 

holding  a  junior  or  inferior  legal  title,  diction  of  the  parties  for  the  purpose 

with  prior  or  superior  equities,  be  in  or  of  a  partition  suit  it  may  quiet  the 

out  of  possession,  it  is  difficult  to  con-  title  or  remove  a  cloud  irrespective  of 

ceive  on  what  ground  his  right  to  the  the  plaintiff's  possession.     Trainor  v, 

aid  of  a  court  of  equity  can  be  denied.  Greenough,  145  111.  543;  Mott  v,  Dan- 

If  in  possession,  he  may  be  ousted  by  ville  Seminary,  129  111.  403,  136  111.  289; 

an  ejectment;  if  out,  he  cannot  obtain  Gage  v.  Bissell,  119  111.  298;   Gore  v, 

possession  when  confronted  by  the  only  Dickinson,  98  Ala.  363. 

or  the  older  and  better  legal  title.     If  1.  Alabama,  —  Tyler    v.    Jewett,    82 

in  possession,  he  cannot  bring  eject-  Ala.  93;    Echols  v.  Hubbard,  90  Ala. 

ment;    out,    he   cannot   maintain    it."  309. 

Branch  z^.  Mitchell,  24  Ark.  439.  Arkansas.  —  Lawrence     v,     Zlmple- 

Where  the  action  is  not  to  quiet  title,  man,  37  Ark.  643;  Mathews  v,  Marks, 

but  rather  to  obtain   the  title  admitted  44  Ark.  436;    Bryan  v.   Winburn,  43 

to  be  in  the  defendant,  the  objection  Ark.  28;    Organ  v.  Memphis,  etc.,  R. 

that  the  plaintiff  does  not  allege  that  Co.,  51  Ark.  258;    Barton  v.  Swepston, 

he   is   in   possession  is  not  available.  44  Ark.   437;    Branch   v.  Mitchell,  24 

Rousseau  V  Lambert,  10  Ky.  L.  Rep.  23.  Ark.  431. 

Nature  of  Special  Equity,  —  "Equity  Colorado,  —  Brown     v.     Wilson,     21 

never    exercises     this     precautionary  Colo.    309;    Morris   v.   St.   Louts  Nat. 

jurisdiction  —  never   administers    this  Bank,    17    Colo.   231;    Stock-Growers' 

preventive     relief  —  of     removing    a  Bank  v,  Newton,  13  Colo.  245. 

cloud  from  the  title  in  favor  of  one  out  Florida.  — Sloan  v.  Sloan,  25  Fla.  53. 

of  possession,  and  holding  a  legal  title,  Illinois.  —  Smith   v,    McConnell,    17 

unless  some  other  sufficient  equity  be  111.  135,  63  Am.  Dec.  340;    Mitchell  v, 

shown.     ♦    *    *    And     such     special  Shortt,  113  III.  251. 

equity  to  be  available  must  consist  of  Michigan.  —  King   v.    Carpenter,   37 
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Ssmoval  of  Cload.  —  So  a  bill  to  remove  a  cloud  will  He  though  the 
plaintiff  is  out  of  possession,  where  his  legal  remedy  is  inade- 
quate, *  and  it  would  seem  that  ejectment  is  an  inadequate  remedy 
in  all  cases  where,  although  the  plaintiff  might  recover  posses- 
sion, a  void  instrument  or  muniment  of  title  would  be  left  out- 
standing and  uncancelled.*     In    many   cases    the   courts  have 

Mich.    366;    Salisbury    v.    Miller,    14  211 ;    Arnett  v.    Bailey,   60    Ala.   435; 

Mich.  160;    Ormsby  v.  Barr,  21  Mich.  Baines  v.  Barnes,  64  Ala.  375;  Tyson 

474,   22  Mich.  80;   Jones  v.  Smith,  22  v.    Brown,   64  Ala.   244;    Shipman   v, 

Mich.  360.  Furniss,  69  Ala.  555. 

3/f\rj<wrf. —Connecticut  Mut.L.  Ins.  Where  the  facts  stated  in  a  bill  in 

Co.   V.  Smith,  117  Mo.  261;    Mason  v,  equity  show  thai  the  legal  title  claimed 

Black,  87  Mo.  329;    Graves  v.  Ewart,  by  the  complainant  is  not  disputed  by 

99  Mo.  13.  the  defendant   in  possession,  but  that 

UniUd  States. — Smith  v.  Or  ton,   21  such   defendant   sets   up  some  equity 

How.  (U.  S.)  241.  not  affecting  the  legal  right  of  posses- 

Contra.  —  Herrington  v,  Williams,  31  sion,  but  which  operates  as  a  cloud  on 
Tex.  448,  wherein  it  was  held  that  an  the  legal  title,  then  equity  has  jurisdic- 
equitable  claimant  to  land  who  is  not  tion,  because  an  action  at  law  would 
in  possession  has  no  right  to  invoke  not  afford  an  adequate  remedy,  and  in 
the  aid  of  a  court  of  equity  to  quiet  his  such  case  the  possession  by  the  defend- 
title  and  remove  the  cloud  cast  over  it  ant  in  subordination  to  the  complain- 
by  other  claimants.  ant's   legal   title   will    not   defeat  the 

<lna]ifioatioii  of  Exception.  —  This  ex-  jurisdiction.     Holden    v.    Holden,    24 

ception  is,  of  course,  subject  to  the  rule  III.  App.  106. 

prevailing  in  some  jurisdictions  that  an  One  must  be  in  possession  of  land  in 

equitable  title  is  not  sufficient  to  support  order  to  enable  him  to  maintain  an  ac- 

the  bill.     See  Frost  v.  Spitley,  121  U.  lion  to  quiet  title;  tut  where  one  has 

S.  556;  Fussell  V,  Gregg,  113  U.  S.  550;  wrongfully  caused  the  land  to  be  sold 

U.  S.  V,  Wilson,  118  U.  S.  86.  and   has    purchased    it,    the    original 

Where  One  Holding  an  Equitable  Title  owner  may  have  an  action  to  set  aside 

only   to  lands,  or  a  junior  title  with  the  sale  and  have  the  title  restored  to 

prior  or  superior  equity,  comes  into  a  him,  although  not  in  possession.    Herr 

court  of  equity  to  impeach,  cancel,  or  v,  Martin,  90  Ky.  377. 

compel  a  conveyance  of  the  better  legal  2.  When  Ejectment  Inadequate  Bemedy 

title,  the  jurisdiction  of  the  court  in  no  — Alabama,  —  Smith  v.  Cockrell,  66  Ala. 

wise  depends  on  the  question  of  pos-  64;  Lockettz'.  Hurt,  57  Ala.  198;  Ray  v. 

session.     Branch  v.  Mitchell,  24  Ark.  Womble,    56     Ala.    zi\     Waddell    v, 

431.  Lanier,  62  Ala.  347;  Freeman  v.  Brown, 

1.  Sale    V.    McLean,    29    Ark.    612;  96  Ala.  301;  Shipman  v.  Furniss,  69  Ala. 

Branch  v.   Mitchell,  24  Ark.  431;    La  555. 

Coss    V.    Wadsworlh,    56    Mich.    421 ;  Arkansas.  —  Shell  v.  Martin,  19  Ark. 

Methodist  Episcopal  Church  v.  Clark,  139;    Burke  v,  St.  Louis,  etc.,  R.  Co., 

41   Mich.  790;    Sneathen   r.   Sneathen.  (Ark.    1899)   51    S.  W.    Rep.  458.     See 

T04  Mo.  201;  Essex  County  Nat.  Bank  also  Branch  v.  Mitchell,  24  Ark.  431. 

V,  Harrison,  (N.  J.  1898)  40  Atl.  Rep.  California,  —  Hager  v.  Shindler,  29 

209,    Sayers   v.    Burkhardt,   42    U.  S.  Cal.    55;    Shattuck   v.  Carson,  2   Cal. 

App.  742.  588;  Thompson  v.  Lynch,  29  Cal.  189; 

Poseeesion  Not  Kecessary  Where  Legal  Ferris  v,  Irving,  28  Cal.  649;  Marshall 

Semedy    Is    Inadequate.  —  A    court    of  v,  Shafter,  32  Cal.  199. 

equity  will   not  entertain  a  bill   tore-  Illinois,  —  Leupold  z^.  Krause,  95  III. 

move  a  cloud  from  the  title  to  land,  in  440;    Redmond  v.  Packenham,  66   111. 

favor  of  a  person  asserting  a  legal  title,  437;  Kennedy  v.  Northup,  15  111.  149. 

when  he  is  not  in  possession,  unless  he  Kentucky.  —  Packard  v.  Beaver  Val- 

shows  some  special  equity;    that    is,  ley  Land,  etc..  Co.,  96  Ky.  249;  Kant 

some  obstacle  or  impediment    which  v.  Hall,  (Ky.  1893)  23  S.  W.  Rep.  954, 

would  preventer  embarrass  the  asser-  15  Ky.  L.  Rep.  511. 

tion  of  his  rights  at  law.     Plant  v.  Bar-  Afichigan.  —  Jones  v.  Smith,  22  Mich. 

clay.  56  Ala.  561;  Daniel  v.  Stewart,  55  360;  La  Coss  v.  Wadsworth,  56  Mich. 

Ala.  278;    McLean  v»  Presley,  56  Ala.  421;  King  v.  Carpenter,  37  Mich.  366. 
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incautiously  stated  the  rule,  without  any  qualification,  that  pos- 
session in  the  plaintiff  is  necessary  to  the  maintenance  of  a  suit 
to  remove  a  cloud.  ^ 

Wh«r0  tlw  Laad  It  Wild  and  Vaoooiipied,  or  at  least  not  in  the  actual 
possession  of  the  defendant,  the  plaintiff  need  not  be  in  posses* 
sion.  • 

Minnesota,  —  Bausman  v.  Kelley,  38  Arkansas,  —  Lawrence     v,     Zirople*> 

Minn.  197;  Sanborn  v.  Eads,  38  Minn,  man,  37  Ark.  643;    Miller  v.  Neiman, 

211;  Hamilton  v.  Batlin,  8  Minn.  403;  27  Ark.  233;    Crane  v,   Randolph,  30 

Donnelly   v,   Simonton,  7   Minn.   167;  Ark.  581. 

Dahl  V,  Press,  6  Minn.  89.  Connecticut,  —  Munson  v,  Munson,  28 

Mississippi,  —  Ezelle    v,   Parker,   41  Conn.  582,  73  Am.  Dec.  693. 

Miss.    520;    Huntington    v.   Allen,   44  Florida,  —  Hughes    v.    Hannah,    39 

Miss.  662.  Fla.  365;    Haworth  v,  Norris,  28  Fla. 

Missouri,  —  Beedle  v.  Mead,  81  Mo.  763;  Gamble  v,  Hamilton,  31  Fla.  401. 

«97;  Eck  2^.  Hatcher,  58  Mo.. 235.  Illinois,  — Lundy  v.  Lundy,  131   111. 

Nevada,  —  Low  v.  Staples,  2  Nev.  209.  138;    Burton  v.   Gleason,    56    111.   25; 

New   Hampshire, —  Dodge   v.  Oris-  Alton  M.  &  F.  Ins.  Co.  v,  Buckmaster, 

wold,  8  N.  H.  425.  13  111.  201;  Emery  V.  Cochran,  82  111.  65. 

New  Jersey,  —  Nixon   v,   Walter,  41  Maryland,  —  Livingston  v.   Hall,  73 

N.  J.  Eq.  103.  Md.  386. 

flew     York,  —  Hamilton     v.     Cum-  Michigan,  —  Blackwood  z^.  Van  Vleet, 

mings,  I  Johns.  Ch.  (N.  Y.)  517.  11   Mich.  252;    King  v.  Carpenter,  37 

Tennessee,  —  Johnson    v.    Cooper,   2  Mich.  363. 

Yerg.  (Tenn.)  524,   24  Am.   Dec.  502;  North  Carolina,  —  Peacock  v.  Stott, 

Almony  v.  Hicks,  3  Head  (Tenn.)  39;  104  N.  Car.  155. 

Jones  V,  Perry    10  Yerg.  (Tenn.)  59:  Ohio, — Scott  e/.  Kramer,  31  Ohio  St. 

Anderson  v,  Talbot,  I   Heisk.  (Tenn.)  300. 

407;  Williams  v,  Talliaferro,  i  Coldw.  Oregon,  —  O'Hara  v,  Parker,  27  Ore- 

(Tenn.^  39;    Porter  v,  Jones,  6  Coldw.  gon  156;  Edgar  f.  Edgar,  26  Oregon  65. 

(Tenn.)  318.  Rhode  Island,  —  Weaver  v,  Arnold, 

Washington,  — Jackson  v,  Tatebo,  3  15  R.  I.  53. 

Wash.  456.  West  Virginia,  —  Clayton  v,  Barr,  34 

Wisconsin,  —  Kruczinski    v,   Neaen-  W.  Va.  290. 

dorf,  99  Wis.  264;  Smith  v.  Sherry,  54  United  States,  —  Harland    v,    Bank- 

Wis.  128;    Smith  V,  Chicago,  etc.,  R.  ers',  etc.,  Tel.  Co.,  33  Fed.  Rep.  199; 

Co.,  83  Wis.  280;    Smith   v,  Zimmer-  Gordan  v,  Jackson.  72  Fed.   Rep.  86; 

man,  85  Wis.  542;    Davenport  v,  Stc-  Scott?/.  Little,  76  Fed.  Rep.  565;  Read 

phens,  95  Wis.  459;  Goodell  z/.  Blumer,  v,  Dingess,  60  Fed.  Rep.  28;  Northern 

41  Wis.  442;    Pier  v.  Fond  du  Lac.  38  Pac.  R.  Co.  v.  Amacker,  7  U.  S.  App. 

Wis.     470,    overruling    Gunderson    v.  44;  U.  S.  v.  Wilson,  TI8  U.  S.  86. 

Cook,  33  Wis.  551,  on  this  point,  and  See  also  the  cases  cited  in  support  of 

criticising  Shaffer  v,  Whelpley,  37  Wis.  the    general    rule    that  possession   is 

334-  necessary,  supra^  this  section. 

United  States,  —  Bunce  v,  Gallagher,  8.  Arkansas,  —  Miller  v,  Neiman,  27 

5  Blatchf.  (U.  S.)48i;  Sayers  v,  Burk-  Ark.  233;  Shirk  v.  Williamson,  50  Ark. 

hardt,  42  U.  S.  App.  742,  85  Fed.  Rep.  562;    Mathews  v,  Marks,  44.  Ark.  436; 

246.  Organ   v.    Memphis,   etc.,   R.   Co.,  51 

Compare  Thigpen  v,  Pitt,  i  Jones  Eq.  Ark.  258. 

(N.  Car.)  49.  California,  —  Coleman  t/.  San  Rafael 

1.  In  the  following  cases  possession  Turnpike  Road  Co.,  49  Cal.  517. 

in  the  plaintiff  was  said  to  be  neces-  Colorado,  —  Morris  v,  St.  Louis  Nat. 

sary  to  the  maintenance  of  a  suit  to  Bank,  17  Colo.  231. 

remove  a  cloud:  /Vl!7rfV«.  —  Richards    v.    Morris,    39 

Alabama,  —  Teague    v,    Martin,    87  Fla.  205;  Watson  v.  Holliday,  37  Fla. 

Ala.   500;    Grigg  v,  Swindal,  67  Ala.  488;    Graham   v.    Florida   Land,    etc., 

187;    Pettus   V,   Glover,   68   Ala.   417;  Co..  33  Fla.  356;    Winn  v.  Strickland, 

Mitchell  V,  Spence,  62  Ala.  450;  Plant  34  Fla.  610;  Levy  v.  Ladd,  35  Fla.  391; 

V,  Barclay,  50  Ala.  561;    Jones  v,  De-  Woodford  7/,  Alexander,  35  Fla.  333. 

Graffenreld,    60    Ala.    145;    Daniel   v,  Illinois,  —  Gage  s^.  E wing,  107  III.  11 ; 

Stewart,  55  Ala.  278.  Glos  v,  Goodrich,  175  HI.  20;  Gage  v. 
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sutatM  iM^pwiriBg  Willi  PoMMdoB.  —  In   many  states  the  statute 

expressly  authorizes  any  person,  whether  in  or  out  of  possession, 
to  maintain  the  action.^     According  to  the  better  opinion,  these 

Abbott,  99111.  366;  Wctherell  «f.  Ebcrle,  son  :•.  Lynch,  29  Cal.  189;  Landregan 

123  111.  666,  5  Am.  St.  Rep.  574;    Rob-  r.    Peppin,   94  Cal.   4O5;    Pearson    v. 

erison  v,  Wheeler,  i6a  111.  566.  Creed,  78  Cal.  I44;  Miller  v.  Luco,  Eo 

/owa,  —  Barrett    v.    Love,   48    Iowa  Cal.   257;    Hyde   i/.    Redding*  74  Cal. 

103.  493;  Brusie  v.  Gales,  80  Cal.  462:  Kitts 

Kansas.  —  O'Brien  v,  Creht,  10  Kan.  v,  Austin,  83  Cal.  167. 

202;  Utley  V.  Fee,  33  Kan  688;  Dou^-  Colorado,  —  Stock-Growers'   Bank  v, 

lass  V,  Nuzum,  16  Kan.  515;  Eaton  w.  Newton,  13  Colo.  245. 

Giles,  5  Kan.  24;  Wood  v.  Nicolson,  43  Idaho.  —  Fry    v.    Summers,    (Idaho 

Kan.  461;  Ho£fman  v.  Woods,  40  Kan.  1895)  39  Pac.  Rep.  11 18. 

382.  Jllinois,  —  Gage  v.  Rohrbach,  56  111. 

Kentucky.  —  See  Herr  v.  Martin,  90  262;  Whitney  v.  Steyens,  97  111.  482. 

Ky.  377.  Indiana.  —  Boyd  r.  Schott,  (Ind.  1899) 

iVizryAsiftf/.  —  Baumgardner   v.  Fow-  52  N.  E.  Rep.  752;    McCasIin  v.  State, 

ler,  82  Md.  631.  99   Ind.   428;    Schori   v,  Stephens,   62 

Michigan.  —  Jenkins    v.    Bacon,    30  Ind.  441. 

Mich.    154;    Tabor  v.  Cook,  15  Mich.  Iowa,  —  Lewis  v.  Soule,  52  Iowa  11 ; 

32a.  Lees  V.  Wctmore,  58  Iowa  170;    Har- 

Minnesoia.  —  Conklin    v.   Hinds,    16  rington  v,  Cubbage,  3  Greene  (Iowa) 

Mian.  457;  Donohue  v.  Ladd,  31  Minn.  307. 

244.  Michigan,  —  Hatch   v.  St.  Joseph,  68 

Nebraska.  ^-^  Lejeune  p.  Harmon,  29  Mich.  220. 

Neb.  268;  Smith  v.  Dean,  15  Neb.  432.  Minnesoia.^  Donnelly  v.  Simonton, 

Waskington. — Spithill    v.    Jones,   3  7  Minn.    167;    Hamilton    v.   Batlin,   8 

Wash.  290;    Lewis  v.  Lichty,  3  Wash.  Minn.  403. 

213,  28  Am.  St.  Rep.  34;  Reichenbach  Mississippi.  —  Peoples  Bank  v.  West, 
V.  Washington  Short  Line  R.  Co.,  10  67  Miss.  739,  distinguishing  Glazier  v. 
Wash.  360.  Bailey,  47  Miss.  395;  Vanderburge  v. 
IVest  Virginia, — Carberry  v.  West  Williamson,  52  Miss.  233;  Wofford  v. 
Virginia,  etc.,  R.  Co.,  44  W.  Va.  260.  Bailey,  57  Miss.  239;  Paxton  v.  Valley 
Unites  States, — Gombert  f.  Lyon,  80  Land  Co.,  67  Miss.  96;  Ezelle  z.  Par- 
Fed.  Rep.  305;  Grand  Rapids,  etc.,  R.  ker, 41  Miss.  520*  But  see  Huntington 
Co.  V.  Sparrow,  36  Fed.  Rep.  210:  Tay-  v.  Allen,  44  Miss.  654. 
lor  V.  Clark,  89  Fed.  Rep.  8;  Blythe  v.  Missouri.  —  Connecticut  Mut.  L.  Ins. 
Hinckley,  84  Fed.  Rep.  234;  Southern  Co.  v.  Smith,  117  Mo.  261;  Mason  v. 
Pac.  R.  Co.  V,  Goodrich,  57  Fed.  Rep.  Black,  87  Mo.  329. 
879:  Holland  v.  Challen,  no  U.  S.  15;  Nebraska.  —  McDonald  v.  Early,  15 
Northern  Pac.  R.  Co.  v,  Amacker,  7  Neb.  66;  Eayrs  v.  Nason,  54  Neb.  143; 
U.  S.  App.  34.  Force  v.  Stubbs,  41   Neb.  276,  ovtrruU 

1.  ^ riA7«a. -^Astiazaran     v.    Santa  ing  State  v.  Sioux  City,  etc.,  R.  Co.,  7 

Rita  Land,  etc.,  Co.,  (Arizona  1889)  20  Neb.  357. 

Pac.  Rep.  189.  North  Carolina.  —  Daniels  v.  Fowler, 

Arkansas,  —  Love  v.  Bryson,  57  Ark.  120  N.  Car.  14. 

589.  South  Dakota. — Wood  v.  Conrttd,  2 

CaHfomia.  —  Heney    v,    Pesoli,    109  S.  Dak.  405. 

Cal.  53:    WilHams  v.  Corcoran.  46  Cal.  Texas.  —  Walet  v.  Haskins,  68  Tex. 

556;  Leet  V,  Rider,  48  Cal.  623;    Cole-  418;  Thompson  v.  Locke,  66  Tex.  383; 

man  V.San  Rafael  Turnpike  Road  Co.,  Day  Land,  etc.,  Co.  v.  Stale,  68  Tex. 

49  Cal.  517;  Hartman  v.  Reed,  90  Cal.  526. 

485;    Garvey   v.   Willis,    50  Cal.   619:  IVas  king  ton,  ^  ]Rt\i%oTi  v.  Tatebo,  3 

Brandt  v.  Wheaton,  52  Cal.  430;  Pul-  Wash.  456;    Spithill  v.  Jones,  3  Wash, 

liam    V.   Cherokee   Flat    Blue    Gravel  290;  Wagner  v.  Law,  3  Wash.  512.  28 

Co.,  52  CaL  605;  Pierce  v.  Felter,  53  Am.  St.  Rep.  56. 

Cal.  18;  Stoddart  f.  Burge,  53Cal.  395;  Wisconsin.  — VfWson    v.    Hooser,    72 

Henderson  v.  Grammar,   53  Cal.  649;  Wis.  420;    Davenport  v.  Stephens,  95 

Von  Drachenfels  v.  Doolittle,  77  Cal.  Wis.  456;    Broderick  v.  Cary,  98  Wis. 

295;    People  V.  Center,  66  Cal.   551;  419;  Herron  tf.  Knapp,  72  Wis.  553. 

C^tro  V,  Barry,  79  Cal.  446;  Thomp-  United  States.  —  Frost  v.  Spitley,  12I 
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statutes  do  not  change  the  rule  in  the  federal  courts,  and  in  those 
courts  the  old  equity  rule  requiring  possession  is  strictly  enforced.* 
(b)  SofioieiLoy  —  aa.  Possession  Coupled  with  Title.  —  It  is  sometimes 
hela  that  mere  possession  not  accompanied  by  any  legal  or  equi- 
table title  or  interest  is  not  sufficient  to  maintain  the  action.* 
But  where  the  statute  authorizes  any  one  in  possession  to  main- 
tain the  suit,*  mere  possession  without  title  is  sufficient  to  main- 
tain it  as  against  a  trespasser  or  one  who  establishes  no  title  in 
himself.** 

U.  S.  557;  Holland  v,  Challcn,  no  U.  2.  PoMetsion  Without  Title  Hot  Snffi- 
S.  15;  Ely  V,  New  Mexico,  etc.,  R.  Co.,  dent.  —  Walker  v.  Pogue,  2  Colo.  App. 
129  U.  S.  291;  Dick  V.  Foraker,  155  U.  152;  Jackson  v.  La  Moure  County,  1  N, 
S.  414;  Sage  V.  Winona,  etc.,  R.  Co.,  Dak.  238;  Thomas  v.  While,  2  Ohio  St. 
58  Fed.  Rep.  302;  Arndt  v.  Griggs,  134  540;  Frost  v,  Spitley,  121  U.  S.  556; 
U.  S.  316;  More  v.  Steinbach,  127  U.  Stark  v,  Starrs,  6  Wall.  (U.  S.)  402; 
S.  70.  King  V.  French,  2  Sawy.  (U.  S.)  441,  14 

Whether  the  Arkansas  Act  of  March  Fed.  Cas.  No.  7,793. 
26,  1891  (authorizing  suit  in  equity  to  "To  enable  the  court,  however,  to 
remo\re  a  cloud  upon  the  title  of  land  extend  relief  to  Gray,  it  is  not  enough 
to  be  brought  by  one  not  in  possession  that  he  is  in  possession;  it  is  essential 
against  another,  whether  in  possession  that  his  possession  should  be  connected 
or  not),  is  constitutional,  quart.     Love     with  a  legal  or  equitable  title.     If  he 

has  no  title,  he  can  have  no  claim  on 
the  conscience  or  justice  of  a  court 
of  equity.  For  a  violence  committed 
on  his  possession  by  a  person  having 
no  title,  he  might  sustain  an  action  at 
law;  but  we  know  of  no  case,  and  can 
perceive  no  principle,  which  can  war- 
rant the  interposition  of  a  court  of 
equity  by  giving  relief  to  a  complain- 
ant possessing  no  tide.'*  Loufeville  v. 
Gray,  i  Lilt.  (Ky.)  146. 

Treipasser  on  OovemmeiLt  Land.  —  A 
person  in  actual  possession  and  occu- 
pancy of  a  piece  of  government  land, 
but  who  is  merely  a  trespasser  thereon, 
cannot  maintain  an  action  to  quiet  his 


V.  Bryson,  57  Ark.  589. 

In  California,  under  a  former  statute, 
possession  was  necessary.  Dunlap  v, 
Kelsey,  5  Cal.  181:  Ritchie  v.  Dorland, 

6  Cal.  33;  Merced  Min.  Co.  v.  Fremont, 

7  Cal.  319;  Rico  V.  Spence,  21  Cal.  504; 
Lyle  V,  Rollins,  25  Cal.  437;  Ferris  v. 
Irving,  28  Cal.  645.  See  also  the  Cali- 
fornia cases  cited  supra^  this  section,  in 
support  of  the  general  rule. 

Under  Code  Pro.  Wash.,  §  529,  an 
action  will  lie  to  recover  possession  of 
realty  and  at  the  same  time  remove  a 
cloud  upon  its  title.  Reichenbach  v. 
Washington  Short  Line  R.  Co.,  10 
Wash.  357. 

Judicial  Limitation  of  Statute.  —  **At  possessionoroccupancy  thereof  against 
common  law  a  bill  to  quiet  title  could  any  other  person.  Wood  v.  Missouri, 
only  be  maintained  when  the  plaintiff,  etc.,  R.  Co.,  11  Kan.  323;  Kitts  v.  Aus- 
by  allegations  and  proof,  showed  that    tin,  83  Cal.  167. 


he  was  in   possession;  and  while  it  is 
true  that  our  statute  has  so  far  changed 
this  rule  that  the  plaintiff  need  not  be 
in  possession  of  the  land,  yet  in  such  a 
case  we  are  of  the  opinion  that  the  fact 
that  the  land  is  unoccupied  is  a  mate- 
rial one,  and  necessary  to  the  jurisdic- 
tion of  the  court.     To  hold  a  contrary 
doctrine  would  be  to  allow  this  form  of    Cal.    383; 
action  to  be  substituted  in  every  case     194. 
for  an  action  of  ejectment,  and  the  de-        Iowa,  —  Patton   v.   Luther,  47  Iowa 
fendant  in   possession  of  the  property    2^38;    Brown  v.  Painter,  38  Iowa  456; 
to  be   deprived   of  his    constitutional    La verty  t'.  Sexton,  41  Iowa  435. 
right  to  a  trial  by  jury."     Spithill  v,        Kansas,  —  Giltenan    v.    Lemert,    13 
Jones,  3  Wash.  290.  Kan.   476;    Prizer  v.  Taylor,  3   Kan. 

1.  See  supra^  I.  4.  d.  Jurisdiction  of    App.  690;    Brenner  v.  Bigelow,  8  Kan. 
Federal  Courts,  496;  Richards  v,  Griffith,  i  Kan.  App. 
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3.  Wrongful  Possesaion  After  Convey- 
ance. —  Such  a  statute  does  not  author- 
ize a  suit  by  one  who  has  conveyed 
the  legal  title  but  wrongfully  retains 
possession.  Walker  v,  Pogue,  2  Colo. 
App.  152. 

4.  California,  —  Pennie  v,  Hildreth, 
8i  Cal.  127;    McGovern  v,  Mowry.  91 

Horn    V,    Jones,    28    Cal. 
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^^.  Actual  OR  Constructive  Possession — Actual  FosMMion  HeoMMury, — 
Where  possession  on  the  part  of  the  plaintiff  is  required,  actual 

possession  or  possession  in  fact  as  distinguished  from  that  con- 
structive possession  which  arises  simply  in  virtue  of  the  legal  title 
is  essential.* 

But  hxxxkBl  Pouassion  of  a  Part  of  the  tract  coupled  with  constructive 

518;    Eaton  V.  Giles,  5   Kan.  24;  Giles  Missouri,  —  Pharis    v.    Bayless,    122 
V.  Onman,  11  Kan.  66.  Mo.   116;    Dyer  v.  Krackauer,  14  Mo. 
Minnesota,  —  Barber    v.    Evans,    27  A  pp.  39;    Northcutt  v.  Eager,  132  Mo. 
Minn.  93;  Steele  v.  Fish,  2  Minn.  153;  265;    Swayze   v.    Bride,  34   Mo.   A  pp. 
Wilder    v.    St.    Paul,    12    Minn.    192:  4T4;    Campbell  v.   Allen,  61   Mo.   581; 
Baker  v.   Thompson,   36    Minn.    314;  Kincaid  v.   Logue,   7  Mo.  167;    Pack- 
Child  V.  Morgan,  51  Minn.  116;  Knight  wood  v.  Thorp,  8  Mo.  637;  Bowman  v. 
V.  Alexander,  38  Minn.  384.  Lee,  48  Mo.  335;    Dalby  r.  Snuflfer,  57 
Ohio,  —  Detlor  v.  Holland,   57  Ohio  Mo.  294;  Musick  z^.  Barney,  49  Mo.  458. 
St.  492;  Rhea  v.  Dick,  34  Ohio  St.  420.  Montana.  — Sklower    v.    Abbott,    19 
Uniud  States,  —  Central  Pac.  R.  Co.  Mont.   228;    Wolverton   v,   Nichols,    5 
V.  Dyer,  i  Sawy.  (U.  S.)  641 ;  Parrish  v.  Mont.  91. 

Ferris,  2  Black  (U.  S.)  606.  New'jersey,  —  Allaire  v.  Ketcham,  55 

In  Hew  York   the  statute  (Code  Civ.  N.  J.  ^.  168;    Sheppard  v.  Nixon,  43 

Pro.,  §  1638)  requires  that  the  plaintiff  N.   J.   Eq.  627;    Oberon   Land   Co.  v, 

shall  have  been  in  possession  claiming  Dunn,  56  N.  J.  Eq.  749;  Yard  v.  Ocean 

an  estate  in  fee,  or  for  life,  or  for  a  Beach  Assoc.,  49  N.  J.  Eq.  306. 

term  of  years  not  less  than  ten.     Under  New  York.  —  Donahue  v.   O'Conor, 

this  statute  proof  of  possession  for  the  45   N.  Y.  Super.  Ct.  278;    Boylslon  v. 

required  length  of  time,  under  claim  Wheeler,  61   N.  Y.  521;  Van  Wagenen 

of   title,  is  sufficient  to  compel  the  de-  v.  Botsford,   13  N.  Y.  Wkly.  Dig.  381; 

fendant  to  show    his   title.      Ford    v,  Cleveland  t/.  Crawford,  7  Hun(N.  Y.) 

Belmont,  69  N.  Y.  567;    Schroeder  v,  6i6;  Diefendorf  v.  Diefendorf,  132  N. 

Gurney,   10  Hun  (N.'Y.)  413;    Brown  Y.  100;  Churchill  v.  Onderdonk,  59  N. 

V.   Crabb,  156  N.  Y.  447;    Haynes   v,  Y.  134;    Jackson  v.  Woodruf,  I  Cow. 

Onderdonk,  2  Hun  (N.  Y.)  619;  Boyls-  (N.  Y.)  276,  13  Am.  Dec.  525. 

ton   V.    Wheeler,    2  Hun  (N.  Y.)  622;  Oregon.  —  Hyde  v.  Holland,  18  Ore- 

Ciason  v.  Stewart,  23  Misc.  Rep.  (N.  Y.  gon-333;  Thompson  v.  Woolf,  8  Oregon 

Supreme  Ct.)  177;  Barron  v.  NIartense,  455. 

4  Alb.  L.  J.  93;  Bohn  v.  Hatch,  133  N.  West   Virginia.  —  Carberry  v.  West 

Y.  64;  Stackhouse  v.  Stotenbur,  22  N.  Virginia,  etc.,  R.  Co.,  44  W.  Va.  260. 

Y.   App.   Div.  312;    Ne-ha-sa-ne   Park  Wisconsin,  —  Stridde   v.    Saroni,    21 

Assoc.  V,  Lloyd,  25  Misc.   Rep.  (N.  Y.  Wis.  173;  Grimmer  r.  Sumner,  21  Wis. 

Supreme  Ct.)  207.  179;    Wals  v.  Grosvenor,  31  Wis.  681, 

1.  California.  —  Lylc   v.    Rollins,  25  overruling  Taylor  v.  Rountree,  28  Wis. 

Cal.   437;    Brooks  v.   Calderwood,    34  391. 

Cal.  563;    Lawrence  v.  Fulton,  19  Cal.  United  States.  —  Bayerque  v.  Cohen, 
690.  I  McAU.  (U.  S.)  113;  Northern  Pac.  R. 
Colorado.  —  Phillippi     v.     Leet,     19  Co.  v.  Amacker,  7  U.  S.  App.  34;  Rob- 
Colo.  246  crts  V.  Northern    Pac.  R.  Co.,  158  U. 

Florida,  —  Conant    v,    Buesing,     23  S.  30. 
Fla.  559.  Aetnal  FoMetsion  Defined.  —*' Actual 
Illinois.  —  Mecartney  v,  Morse,   137  possession,  as  a  legal  phrase,  is  put  in 
III.  481;  Gage  V.Williams,  119  111.  563;  opposition  to  the  other  phrase  posses- 
Glos  V,  Goodrich,  175  111.  20;    Goewey  sion  in  law,  or  constructive  possession. 
V.  Urig,  18  III.  241.  Actual  possession  is  the  same  as  pedis 
Atf»jflj.  —  Giles  v.  Ortman,  n  Kan.  possessio    or  pedis    positio,    and    these 
66;    Giltenan  v.  Lemert,  13  Kan.  476;  mean  a  foothold  on  the  land,  an  actual 
Richards  v.  Griffith,  1   Kan.  App.  518;  entry,  a  possession  in  fact,  a  standing 
Hoffman  v.  Woods,  40  Kan.  382.  upon  it,  an  occupation  of  it,  as  a  real 
Michigan.  —  Geney  v,  Maynard,  44  demonstrative  act  done.     It  is  the  con- 
Mich.  578.  trary  of  a  possession  in  law,  which  fol- 
Minnesota.  —  Byrne     v.    Hinds,     i6  lows  in  the  wake  of  title,  and  is  called 
Minn.  521.  constructive  possession."     Churchill  v. 
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posseBsion  of  the  balance,  where  no  one  is  in  actual  adverse  pos- 
session of  such  balance*  is  a  suflicieht  possession  of  the  whole  to 
sustain  the  action.^     An  ^ctneX p€dis possessio  of  the  whole  tract 

Onderdoilk,  59  N.  Y.  136,  citing  Jack-  Boylston   v.    Wheeler,   61    N.   Y.  521; 

son  V,  Sellick,  8   Johns.  (N.  Y.)  262;  Donahue  v.  O'Conor.  45  N.  Y.  Super. 

Waggoner  v,  Hasting:s.  5  Pa.  6t«  500.  Ct.  278;    Diefehdorf  v,  Diefendorf,  132 

The    phrase    **  actual     possession  **  N.  Y.  100;    Bohn  v.  Hatch,   133  N.  Y. 

means  open    and   visible    occupancy.  64;    Center  v.  Weed,  63   Hurt  (N.  Y.) 

Cleveland  v.  Crawford,  7  Hun  (N.  Y.)  560;  Ford  v.  Belmont,  6g  N.  Y.  567. 

616.  The    possession    for    the    required 

What  II  8ttffloi«Bt  PoMefiien  depends  length  of  time  must  immediately  pre- 

upon  the  circumstances  of  each  case,  cede  the  commencement  of  the  action. 

Harvey  v.  Jones,  i  Disney  (Ohio)  65,  Boylston   r.    Wheeler,  61   N.   Y.   521, 

holding  that  paying  takes  ahd  assess-  holditig  that   the   actioti   will   not    lie 

ments,  subdividitig,  and  sellitig,  con-  where  during  part  of  the  time  the  land 

stitute  prima  fdcle  evidetice  of  posses*  had  been   unfenced  and  vacant.     Com- 

sion.     For   illustrntions   of   what  acts  pdre  Donah ufe   v,  0*Conor,   45    N,  Y. 

will  constitute  sufficient  actual  posses-  Super.   Ct.   278,  wherein   it  was  held 

sion   within  the  meaning  of  the  rule  that  a  wrongful  entrv  and  possession 

stated   in   the   text,  see  generally  the  for  a  short  period  by  the  purchaser  at 

cases  cited  in  support  of  the  rule  at  the  a  void  tax  sale  did  not  interrupt  the 

beginning  of  this  hote.  plaintiff's  actual  possession. 

lUustrations  of  Insuffieient  Possession,  1.  Magness  v.  Arnold.  31  Ark.  103; 

—  See   Reid  w.  Robrecht,  I02  Cal.  520;  Coleman  v.  San  Rafael  Turnpike  Road 

Tcjctor  V,  Shipley,  77  Md.  473;  Watson  Co.,  49  Cal.  517;  Sepulveda  v.  Sepul* 

V,   Lion   Brewing  Co.,  61    Mich.    595;  veda,  39Cal.  13;  Weaver  «f.  Bates,  (Ky. 

McRee  v.  Gardner,  13I  Mo.  599.  1896)33  S.  W.  Rep.  I118;  Filzhugh  tf. 

^eotment  M  a  Test  ot  PdaseBslon.  —  A  Barnard,  12  Mich.  104;  Pharis  v,  Bay- 

piaintiff  who  has  such  a  possession  as  less,  122  Mo.  It6;    Rose  v,  Richmond 

will   prevent    him    from    maintaining  Min.  Co.,  17  Nev.  25;  Yard  v.  Ocean 

ejectment  may  maintain  an  action  to  Beach  Assoc.,  49  N.  T.  Eq.  306;  Gentile 

quiet  title.     Dyer  v.  Krackaucr,  14  Mo.  v.  Kennedy,  8  N   Idex.  347;  Goldberg 

App.  39;    Penrose  v.  Steelman,  (N.  J.  v,   Taylor,   2   Utah  490;     Roberts    v. 

1897)  38  All.  Rep.  807,  holding  that  a  Northern  Pac.  R.  Co.,  158  U.  S.  30. 

bill  to  quiet  title  lies  where  the  com-  ^owession  <Kf  Undividdd  Half. — Posses- 

plainant  is  in  possession  and  the  de-  sion  by  the  complainant,  ostensibl)'  of 

ffendani  has  exerted  no  possessory  acts  the  whole  land,  and  rightfully  at  least 

upon   the    land    which    would   confer  of  an  undivided  half,  is  sufficient  to  en- 

upon  the  complainant  the  right  to  bring  able  him  to  maintain  a  bill  under  the 

ejectment.  statute  to  quiet  his  title  against  a  third 

The    possession    must    be    such   as  person    claiming    it.       Blanchard     v, 

would  enable  the  plaintiff  without  the  Tyler,  12  Mich.  339. 

aid  of  any  other  tiile  to  maintain  an  Pui^hase  of  Adjoining  Tt«et. — Where 

action   to  eject  a  mere  intruder  there-  one  in  possession  of  a  tract  of  land  pur- 

from.       Sepulveda    v.    Sepulveda,    39  chases  an  adjoining  tract,  he  will  be  pre- 

Cal.    13.     Compare    Van    Wagenen    v.  sumed  to  have  extended  his  possession 

Botsford,   13    N.  Y.    Wkly.    Dig*   381,  over  the  part  so  acquired,   and   may 

wherein  it  was  held  that  ttie  possession  maintain   a  bill  quia  timet  to  try  the 

which  would  be  sufficient  to  maintain  merits  of  a  conflicting  claim  to  the  lat- 

ejectment  is  not  sufficient  to  maintain  ter  part.     Cates  v.  Lofius,  4T.  B.  Mon. 

an  action  under  the  statute  for  the  de.  (Ky.)439. 

termination  of  adverse  claims.  A  Porson  In  PoMMfion  Of  Bart  of  a 

In  Now  Tork,  the  statute  (Code  Civ.  House,  claiming  title  thereto^  may  main- 
Pro.,  §  163S)  requires  the  plaintiff  to  tain  a  bill  in  equity  to  quiet  his  title 
have  been  in  possession  for  at  least  one  against  one  who,  having  entered,  by 
year  prior  to  the  bringing  of  the  suit,  the  plaintiff's  permission,  into  posses- 
As  the  statute  formerly  stood,  three  sion  of  (he  other  part  of  the  house,  re- 
years'  possession  was  required.  Cla-  mains  there,  claiming  title  to  the  whole 
son  V.  Stewartj  23  Misc.  Rep.  (N.  Y.  house  under  a  deed  alleged  by  the 
Supreme  Ct.)  177;  Van  Wagenen  v,  pltiintiff  to  be  a  forgery.  Sullivan  v, 
Botsford)   13   N.   Y.  Wkljr.  Dig.   381;  Finnegan,  loi  Mass.  447. 
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IS  not  required.* 

A«tul  PMMMioA  by  a  Tenant  «r  Agoit  is  equivalent  to  actual  posses- 
sion by  the  landlord  or  principal  for  the  purposes  of  the  suit,  and 
the  statutes  of  some  states  expressly  provide  that  such  possession 
shall  be  sufficient.* 

Whm  the  Land  Is  Wild  and  VaMnt,  the  constructive  possession  result- 
ing fronn  the  legal  ownership  is  sufficient. • 

cc.  Peaceable  and  Rightful  Possession.* —  The  possession  sufficient 

Actual  possession  of  two  floors  of  a  cient  to  show  possession  in  the  owner, 

largfe  boilding  is  a  sufficient  actual  pos-  GIos  v.  Goodrich,  175  ID.  20. 

session  of  the  whole  building  for  the  The  Possession  of  a  Tenant  for  lilo  is 

purposes  of  the   suit.     Diefendorf  v.  the  possession  of  the  tenant  of  a  vested 

Diefendorf,  132  N.  Y.  100.  remainder,  and,   after  conveyance   oy 

Occupancy  of  rooms  in   a  building  the  former  to  the  latter,  is  sufficient  for 

containing  several  separate  leaseholds  the  purposes  of  the  action.    3arron  r. 

is  not  assumed  to  be  the  "  actual  pos>  Mariensc,  4  Alb.  L.  J.  93. 

session  **  required  in  one  who  seeks  to  Possession  of  One  Johit  Owner  of  land  is 

quiet  title  to  the  premises,  in  the  ab-  the  possession  of  all  the  joint  owners, 

sence  of  a  showing  that  he  does  not  and   any  one  of  them  may  therefore 

hold  under  the  defendants;  and  if  he  maintain  an  action  to  quiet  his  title. 

does  not,  he  is  in  a  situation  to  bring  Scott  v.  Scott,  85  Ky.  385;  Vallanding* 

ejectment  for  the  holdings  occupied  by  ham  v.  Johnson,  85  Ky.  288,  holding 

others  than  himself.     Geney  v.  May-  that  one  joint  owner  may  maintain  the 

nard,  44  Mich.  578.  action  against  his  cotenant  where  each 

1.  Pharis  v,  Bayless,  122  Mo.  T16,  claims  the  superior  title  to  the  interest 
holding  that  actual  inclosure  and  pos-  in  contest  and  the  defendant  is  in  pos- 
session of  part  of  the  tract,  and  cutting  session  of  the  land. 

wood  and  rails  off  the  rest  and  protect-  8.  Shirk  v.  'Williamson,  50  Ark.  562; 

ing  it  against  trespassers,  are  sufficient.  Hoffman  v.  Woods,  40  Kan.  382;  Baum- 

2.  Colorado,  —  Merchants' State  Bank  gardner  v.  Fowler,  82  Md.  631;  Le- 
V.  Porter,  20  Colo.  216;  Chilcott  v.  jeune  w.  Harmon,  29  Neb.  268;  Thomp- 
Hart.  23  Colo.  40:  Stock-Growers*  son  v.  Wool f,  8  Oregon  454;  Roberts  r. 
Bank  v,  Newton,  13  Colo.  245;  Walker  Northern  Pac.  R.  Co.,  158  U.  S.  1. 

r.  Pogue,  2  Colo.  App.  149;  Denny  v.  In  How  York  the  constructive  posses- 
Ashley,  12  Colo.  165.  sion  resulting  from  ownership  of  the 

Florida.  —  Sloan  r.  Sloan,  25  Fla.  53.  legal  title  is  not  sufficient  even  where 

Kansas.  —  Dillon  p.  Heller,  39  Kan.  the  premises  are  vacant.     Churchill  v, 

602;  Douglass  V.  Nuzum,  16  Kan.  515;  Onderdonk,  59  N.  Y.  134;  Boylston  v, 

Eaton  V.  Giles,  5  Kan.  24;  O'Brien  v,  Wheeler,  61  N.  Y.  521,  holding,  how^ 

Creitz,  10  Kan.  202;  Pierce  v.  Thomp-  ever,  that  it  may  possibly  be  that  upon 

son,  26  Kan.  714;  Smith  v.  Cooper,  38  proof  of  legal  title,  and  at  some  time 

Kan.  446.  actual    possession,    the    court    might 

Michigan,  —  Blanchard  v.  Tyler,   12  presume,  nothing  to  the  contrary  ap. 

Mich.  339.  pearing,  that  actual  possession  for  all 

Missouri, —  Root    v.   Mead,  58   Mo.  purposes  still  continued.     But  there  is 

App.  477.  no  room  for  such  a  presumption  where 

New   York, — Clason  v,  Stewart,  23  it  affirmatively  appears  that  the  prem. 

Misc.  Rep.  (N.  Y.  Supreme  Ct.)  177.  ises  in  Question  were  actually  vacant, 

Vermont,  —  Langdon  v,  Templeton,  un fenced,  and  unoccupied  by  anybody, 

61  Vr.  119.  But  see  Andrus  v.  Wheeler,  18  Misc. 

Wisconsin,  —  Krebs    v.     Dodge,     9  Rep.  (N.  Y.  Supreme  Ct.)  646,  wherein 

Wis.  I.  it    was    held    that  ownership  in    fee 

United  States,  —  Northern  Pac.  R.  Co.  simple  of  vacant  lands  was  sufficient. 

V.  Amacker,  7  U.  S.  App.  34.  The  earlier  cases  were  distinguished 

Possession  of  a  Honrosidsnt  by  an  Affsnt  upon  the  ground  that  they  were  decided 

is  sufficient.     Root   v.    Mead,   58   Mo.  under  Code  Civ.  Pro.,  §  1638.  as  it  stood 

App.  477.  prior  to  the  amendment  of  1891,  and 

Ooenpanoy  by  a  Kero  Sqnattor  without  that  before  this  amendment  actual  pos^ 

color  of  right  of  possession   is  insnffi-  session  was  required. 
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to  support  the  action  is  generally  limited  to  peaceable  posses- 
sion/ rightfully  acquired.*  Equity  will  not  assume  jurisdiction 
where  the  possession  was  acquired  by  trespass,*  or  by  the  use  of 
unfair  and  corrupt  means,*  for  the  purpose  of  filing  the  bill  and 
to  avoid  a  suit  at  law.* 
b.  Joinder  of  Plaintiffs.  —  All  persons  with  a  joint  or  com- 

1.  Walker  V.  Pogue,  2  Colo.  App.  149;  4.  Comstock  v,  Henncbcrry,  66  111. 

Giltenan  If.  Lemert,  13  Kan.476;  Rich-  212;  Hardin  r.  Jones,  86111.  313;  Gould 

ards  f/.  Griffith,  I  Kan.  App.  518;  Prlzer  v.  Sternburg.  105   III.  488;  Stetson  v. 

»,  Taylor,  3  Kan.  A  pp.  690;  Rubert  v.  Cook    39  Mich.   750;  Watson  v.  Lion 

Brayton,  82   Mich.   632;    Sheppard   v.  Brewing  Co.,  61  Mich.  595;  Rubert  v. 

Nixon,  43  N.  J.  Eq.  627;  Oberon  Land  Bray  ton,  82  Mich.  632. 

Co.  V.  Dunn,  56  N.  J.  Eq.  749;  Powell  PoMetsion     Acquired    Unfairly.  —The 

V,  Mayo,    24    N.   J.    Eq.    178;    Allaire  court  will  not  take  jurisdiction  where 

V,  Ketcham,  55  N.  J.  Eq.  168;  Beale  v,  possession   is  acquired  by   buying  o£f 

Blake,  45  N.  J.  Eq.  668;  Southmayd  v.  the  tenant  of  another  and  entering  into 

Elizabeth,  29  N.  J.  Eq.  203, 650;  Detlor  possession,    such   a  proceeding   being 

V,  Holland,  57  Ohio  St.  492;  Bayerque  fraudulent    both  in  law  and  in  fact. 

V.  Cohen,  i  McAll.  (U.  S.)  113.  Hardin  v.  Jones,  86  111.  313. 

When  Poisestion  Is  Peaceable.  —  The  An  entry  effected  by  misrepresenta- 

test  whether  or  not  the  possession  of  ttons  and  collusion  with  the  occupants 

the  complainant   is   peaceable,  within  servants  will  not  support  a  bill  to  quiet 

the  meaning  of  the  New  Jersey  statute,  title.     Wakefield  v.  Sunday  Lake  Min. 

is  whether  ornot  the  defendant  setting  Co.,  85  Mich.  605.      Compare  Calder- 

up  a  claim  of  title  has  interfered  with  wood  v.  Brooks,  45  Cal.  519,  wherein 

complainant's    possession    by    an  act  it  was  held  that  possession  acquired  by 

which  is  suable  at  law,  and  suit  upon  collusion  with  a  tenant  is  sufficient, 

which  will  or  may  involve  the  title  of  6.  Rubert  v.  Brayton,  82  Mich.  632; 

the   defendant.     Peaceable  possession  Dyer  v.  Baumeister,  87  Mo.  134. 

need  be  shown  against  the  defendant  PoucMion  Taken  in   Contemplation  of 

only.     Allaire  t'.  Ketcham,  55  N.  J.  Eq.  Snit.  —  In  a  suit  to  quiet  title  the  pos- 

168.  session   of  the  plaintiff  is  insufficient 

8.  Campbell    v.   Davis,  85   Ala.    56;  where  it  is   merely  nominal   and  ob- 

Giltenan  v.  Lemert,  13  Kan.  476;  Giles  tained  by  an  act  of  trespass  for  the  sole 

V.  Ortman,  11  Kan.  59;  Lillie  v.  Snow,  purpose  of  instituting  the  proceeding, 

(Mich.  1898)  77  N.  W.  Rep.  241;  Rubert  so  as  to  shift  the  burden  of  establishing 

V.  Brayton,  82  Mich.  632;  Peacock  v.  the  title  on  the  defendant.     Swayze  v, 

Stott,   104  N.   Car.    154;    Tichenor  v.  Bride,  34  Mo.  App.  414;  Dyer  v,  Reitz, 

Knapp,  6  Oregon  205.  14  Mo.  App.  45;  Dyer  v.  Baumeister, 

8.  Poieession  Aoqnired  by  Treepaas.  —  87  Mo.  134,  14  Mo.  App.  575. 

Comstock  V,  Henneberry,  66  111.  212;  The  statute  authorizing  a  person  in 

Hardin  &.   Jones,    86   III.   313;   Gould  possession  to  file  a   bill  to  quiet  title 

V.   Sternburg,    105    111.   488;    Gage   v.  does  not  apply  to  a  case  whereby  sharp 

Hampton,  127  111.  87;  Rubert  v.  Bray-  practice  a  person  acquires  possession 

ton,  82  Mich.  632;  Dyer  z/.  Baumeister,  just  before  filing  his  bill,  and  where 

87  Mo.  134;    Daudt  V.  Keen,  124  Mo.  previously  he  had  a  remedy  by  eject- 

105;  Dyer  if.  Krackauer,  14  Mo.  App.  ment.     Stetson  v.  Cook,  39  Mich.  750; 

39;  Apperson  v.   Allen,  42   Mo.   App.  Watson  v.  Lion  Brewing  Co.,  61  Mich. 

537;  Swayze  «/.  Bride,  34 Mo.  App.  414;  595. 

Dyer  v.  Reitz,  14  Mo.  App.  45.  The  owner  of  a   vacant  lot,   as  to 

Contra.  —  Where  possession  exists,  it  which  there  is  an  outstanding  re- 
is  immaterial  how  it  was  acquired,  corded  tax  deed,  may  take  actual 
Calderwood  v.  Brooks,  45  Cal.  519;  possession  of  the  lot  with  the  view  of  in- 
Reed  v  Calderwood,  32  Cal.  109;  Phil-  stitutingan  action  to  quiet  title  against 
lippi  V,  Leet,  19  Colo.  246;  Gages',  the  claimant  under  such  deed,  if,  in  so 
Williams,  119  111.  563:  Scorpion  Silver  doing,  he  does  not  disturb  a  prior  pos* 
Min.  Co.  V,  Marsano,  10  Nev.  370;  session  b)c  such  claimant,  and  does  not 
Schroeder  r,  Gurney,  10  Hun  (N.  Y.)  act  tortiously.  Apperson  v.  Allen,  42 
413-  Mo.  App.  537. 
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mon  interest  may  join  in  the  suit.*     Persons  without  interest, 
either  legal  or  equitable,  should  not  be  joined.' 
Touuits  in  Gommoii  may  but  need  nQt  join  as  plaintiffs.' 
flerond  Ownin  of  iMitinet  Tnoto  held  under  separate  deeds  and  con- 
tracts from  the  same  grantor  cannot  join   in  a  suit  to  remove  a 
cloud.^ 

Penonal  BepreieiLtatiTet,  Hdn,  and  DeTisaei.  —  In  California  the  heirs 
and  devisees  may  join  with  the  executor  or  administrator,  or  they 
may  sue  in  their  own  names  without  joining  the  executor  or 
administrator.^     In   Texas  the  personal  representative  may  sue 

1.  Richardson  v.  Brooks,  52  Miss,  moving  a  cloud  upon  the  same.*'  Code 
118      See  generally  as  to  joinder  of    Civ.  Pro.,  §  583. 

parties  in  equity  and  under  codes  and  4.  Utterbackz^.  Meeker,  16  Wash.  185. 

practice  acts,   article  Parties  to  Ac-  Contra. — ''Owners  of  lots  in  severalty 

TiONS,  vol.  15,  p.  456.  in  possession  under  a  common  source 

A  bill  may  be  maintained  by  a  of  title  may  join  in  a  bill  of  peace  to 
municipal  corporation  jointly  with  per-  quiet  their  title  and  to  enjoin  the  prose- 
sons  interested  to  quiet  title  to  land  ded-  cution  of  an  adverse  claim  repeatedly 
icated  to  public  use,  but  afterwards  adjudged  invalid  in  suits  in  ejectment, 
claimed  by  the  original  owner.  Smith  the  validity  of  which  depends  entirely 
V.  Flora,  64  III.  93.  upon  the  superiority  of  the  title  of  their 

Kortgagees  are  not  necessary,  though  common  grantor.     The   law   and    the 

perhaps  they  are  proper,  parties  plain-  facts  which  determine  the  validity  of 

tiff  in  a  suit  by  the  mortgagor  to  re-  the  title  of  one  such  owner  also  deter- 

move  a  cloud.     Russell  v.  Texas,  etc.,  mine  the  validity  of  the  title  of  every 

R.  Co.,  68  Tex.  646.  such  owner.     While   they  are  owners 

2.  Grider  V.  American  Freehold  Land  in  severalty,  they  are  united  in  interest 
Mortg.  Co.,  99  Ala.  281.  in  the  sole  question  at  issue  in  such  a 

A  Yendor  may  but  need  not  join  as  a  case  —  the  validity  of  the  title  of  their 

coplaintiff  with  his  vendee  in  a  bill  filed  common  grantor.     A  suit  based  upon 

by    the     latter    to    remove    a    cloud,  such  a  bill  is  of  general  equitable  cog- 

Tnteur  v.   Brown,   74  Miss.   774;  An-  nizance.     It  prevents  a  multiplicity  of 

drews  v.  Palmer,  9  Tex.  491.  suits,  and  affords  the    only  adequate 

8.  Rogers  v.  Turpin,   105  Iowa  183;  remedy  for  such  a  multitude  of  several 

Richardson  v.   Brooks,    52   Miss.  118;  owners  as  occupy  the  heart  of  a  great 

Williams  v.  Tucker,  47  Miss.  678.  city  when  their  common  source  of  title 

TeiiAiita  in  Common  may  join  in  a  suit  is  assailed.*'     Prentice  v.  Duluth  Stor- 

in  chancery  brought    to  perfect  their  age,  etc.,  Co.,  58  Fed.  Rep.  441,  citini^ 

title  and  quiet  their  joint  possession,  C^borne  v,  Wisconsin  Cent.  R.  Co.,  43 

although  they  acquired  their  respective  Fed.  Rep.  824;   Crews  r.  Burcham,  i 

interests  at  different  times.     Cornwell  Black  (U.  S.)  358. 

V.  Lee,  14  Conn.  527.  In  California  any  two  or  more  persons 

One  of  several  tenants  in  common  claimingany  estate  or  interest  in  lands 

may  bring  an  action  to  remove  a  cloud  under  a  common  source  of  title  in  sev- 

upon  the  title  of  the  land  in  which  he  eralty  may  unite  in  an  action  against 

has    an   interest.      O'Donnell   v.    Mc-  any  person  claiming  an  adverse  estate 

Intyre,  37  Hun  (N.  Y.)  615.  or  interest  therein,  for  the  purpose  of 

In  If ontana  "any  two  or  more  per-  determining  such  adverse  claim.    Code 

sons  claiming  an  estate  or  interest  in  Civ.  Pro.,  §  381;  Carey  v.  Brown,  58 

lands  under  a  common  source  of  title,  Cal.  182. 

whether  holding  ap  tenants  in  common,  In    Kinneeota    a    somewhat    similar 

jointtenants,  or  in  severalty,  may  unite  statute   exists.      Stat.    1894,    g§   5816, 

in  an  action  against  any  person  claim-  5817;  Prentice  v.  Duluth  Storage,  etc., 

ing  an  adverse  interest  or  estate  there-  Co.,  58  Fed.  Rep.  441. 

in,  for  the  purpose  of  determining  such  5.  Miller  v.  Luco,  80  Cal.  257;  Tryon 

adverse  claim,  or  of  establishing  such  v.  Huntoon,  67  Cal.  325;  Jordan  v.  ray, 

common  source  of  title,  or  of  declaring  98  Cal.  264;  Thorpe  v.  Sampson,  84  Fed. 

the  same  to  be  held  in  trust,  or  of  re-  Rep.  65. 
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without  joining  the  heirs.^ 

c.  One  Suing  for  Many.  —  Where  the  question  involved  is 
one  of  common  or  general  interest  to  many  persons,  or  where  the 
parties  are  numerous  and  it  is  impracticable  to  bring  them  all 
before  the  court,  one  or  more  may  sue  or  defend  for  the  benefit 
of  all.* 

d.  Death  of  Plaintiff  Pendente  Lite.  —  In  New  York, 
if  the  plaintiff  dies  while  the  action  is  pending,  his  devisee  can  be 
compelled  to  proceed  with  the  action  in  his  place.  • 

3.  Defendants  —  ^.  In  General.  —  kxf  Penon  intMratted  in  the 
controversy  adversely  to  the  plaintiff  is  a  proper  party  defendant.* 

PMSMdoiL  of  Dtfradant.  -^  Where  the  action  will  not  lie  in  favor  of 
a  person  out  of  possession,  it  cannot,  of  course,  be  maintained 
against  a  person  in  possession ;  and  conversely,  where  a  person 
out  of  possession  may  sue,  a  person  in  possession  may  be  sued.^ 

The  statutory  Aetion  lies  against  any  person  claiming  an  adverse 

1,  Russell  V.  Texas,  etc.,  R.  Co.,  68  where  they  are  so  united  iq  Iqterest 

Tex.  646.  with  the  person  who  brings  the  action, 

8.  Carey  V.  Brown,  sSCal.  180.     And  or  defends  against  it,  as  to  make  them 

see  Prentice  v,    Dulutb  Storage,  etc.,  necessary  parties  under  the  first  clause 

Co.,  58  Fed.  Rep.  441.    See  generally,  of  Code  Civ.   Pro.,  §  389.    Carey  ». 

as  10  suits  by  one  person  on  behaU  of  Brown,  58  Cal.  z8o. 

many,  article  Parties  to  Actions,  vol.  Whoa  0nit  Is  a  Eopresontativo  One.  •— 

I5i  P«  456.  Where  a  complaint    alleges  that  the 

Tnuteo  fbr  Bonoflt  of  Crtdltors. -^  A  plaintiff  and  his  co-owners  are  in  pos- 

trustee  in  a  deed  of  trust  for  the  bene*  session  as   tenants  in    common,    and 

fit  of  creditors  who  is  also  the  principal  prays  that  the  title  be  quieted  in  him 

beneficiary  may  come  into  equity,  on  and  his  cotenants,  the  action  is  not  for 

behalf  of  himself  and  the  other  bene*  the  benefit  of  the  plaintiff  alone,  but 

ficiaries,  to  prevent  a  sale  of  the  prop-  for  himself  and  his  cotenants.     Nesbitt 

erty  under  executions  and  attachments  r.  De  Lamar's  Nevada  Gold-Min.  Co., 

at   law   to  foreclose   the   deed  and   to  (Nev.  1898)  53  Pac.  Rep.  178. 

settle  conflicting  liens.    Such  a  bill  is  8.  Higgins  v.  New  York,  (Supreme 

maintainable  partly  on  the  ground  of  Ct.)  18  N.  Y.  Supp,  553. 

preventing  a  multiplicity  of  suits  and  4.  Thompson  v.  McCorkle,  156  Ind. 

removing  a  cloud  upon  the  title  to  the  484;  Kincaid  v,  McGowan,  88  Ky.  91; 

property.     Alabama  L.  Ins.,  etc.,  Co.  Keens  v.  Gaslin,  24  Neb.  317,     See  also 

V.  Pettway,  24  Ala.  544.  infra^  III.  3.  b.  Joinder  of  Defendants, 

What  Constitutes  a  Common  or  Otaoral  Obo  Who  Hoithor  Has  Vor  Olaiaa  Sneh 

Interest.  *<-  In  an  action   to  quiet  title  an  Interest,  and  is  not  a  necessary  party 

the  only  question  involved  is  one  of  to    a    complete   determination   of   the 

title  to  the  land  claimed  by  the  plaintiff  question  involved,  is  not  a  necessary 

and  the  defendants  adversely;  and  the  party  defendant.    Krucsinski  v.  Neuen-* 

fact  that  the  defendants  claim  an  in-  dorf,  99  Wis.  364. 

terest  or  estate  in  a  larger  tract,  includ-  Street    Commissioner  of    CitJ.  —  One 

ing  the  land  claimed  by  the  plaintiff,  who  claims  title  to  land  alleged  to  be 

which,  if  valid,  would  be  equally  valid  a    public    street    or    highway   cannot 

as  to  the  land  claimed  by  many  other  maintain  an  action  to  quiet  his   title 

persons,  does  not  constitute  a  question  thereto  against  a  street  commissioner 

of  such  common  or  general  interest  to  of  the  city  who  claims  no  interest  in  the 

many  as  will  enable  one  to  sue  for  the  land.    The    commissioner    is  a  mere 

benefit  of  all.     Carey  v.  Brown.  58  Cal.  agent  or  servant  of  the  city,  and  the 

180.  city  is  the  proper  defendant.     Leet  v. 

In  California  it  is  held  that  the  code  Rider,  48  Cal.  623. 

permits  one  to  sue  or  defend   for  the  6.  See  supra^  III.  a.  a.  (3)  Possession 

benefit  of  many  persons  only  in  cases  of  Plaintiff , 
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title  or  interest,  whether  amounting  to  a  technical  cloud  or  not.^ 
Seirs,  DeviseM,  Life  Tenanta,  and  Bexnaindermen.  —  The  defendant  need 
not  be  asserting  an  immediate  right  to  recover,*  but  in  every  case 
the  claim  of  the  defendant  must  be  adverse  to  the  plaintiff.* 
Accordingly,  a  person  claiming  an  estate  in  fee  may  maintain  an 
action  against  one  wrongfully  claiming  an  estate  in  reversion  or 
remainder,^  but  one  claiming  only  a  life  estate  cannot  maintain 
an  action  to  determine  adverse  claims  to  the  remainder,  because 
such  claims  are  not  adverse  to  him.*  So  the  owner  of  a  vested 
fee  in  remainder  may  maintain  an  action  against  the  life  tenant 
to  quiet  title  against  claims  affecting  the  remainder.* 

1.  California.  —  Pennie  v.  Hildreth,  ing  its  value.     Bulwer   Consol.   Min. 

8i  Cal.  127.  Co,  V,  Standard  Consol.  Min.  Co.,  83 

Colorado.  —  Walker  v.  Pogue,  2  Colo.  Cal.  589. 

App.  149.  Written  Knniment   of  Title  TJnneoes- 

IndiatM.  —  Green  v.  Glynn,  71   Ind.  sarary. —  It  is  immaterial  that  ihe  de- 

339;  Schorl  V.  Stephens,  62  Ind.  441.  fendant  who  asserts  a  claim   for  the 

Iowa.  —  Standish   v.    Dow,   21  Iowa  land  has  no  written  muniment  of  title. 

363.  Cook  V.  Friley,  61  Miss.  i. 

Kansas,  —  Brenner    v.     Bigelow,    8  8.  Moore  v.  Boner,  7  Bush  (Ky.)  27; 

Kan.  496.  Onderdonk  v.   Mott,  34  Barb.  (N.  Y.) 

Kentucky.  —  Kincaid    v,    McGowan,  106;    Rhea  v.  Dick,  34  Ohio  St.  420; 

88   Ky.  91;   Moore   v.  Boner,  7   Bush  Niles  v.  Gray,  12  Ohio  St.  320. 

(Ky.)  27.  Heir  Presumptive  of  Insane  Vendor.  — 

Mississippi. — Cook    v.     Friley,     61  The  action  may  be  maintained  against 

Miss.  I.  persons  who  claim  the  land  as  heirs 

Oregon,  —  Lovelady  v.   Burgess,   32  presumptive  of  the  plaintiff's  vendor, 

Oregon  418.  who  they  allege  is  a  lunatic  and  was 

St>uth  Dakota.  —  Clark  v.  Darlington,  at  the  time  of  the  conveyance  incapaci- 

7  S.  Dak.  148.  tated  for  making  such  a  contract,  and 

Wisconsin.  —  Broderick  v.  Cary,  98  where  the  defendants  represent  that  the 

Wis.  419.  conveyance  is   void,   and   that  at  the 

United  States.  —  Parrish  v.  Ferris,  2  proper  time  they  will  have  it  set  aside. 

Black  (U.  S.)  606;  Ormsby  v.  Otiman,  Moore  v.  Boner,  7  Bush  (Ky.)  27. 

85  Fed.  Rep.  492.  3.  Moore  v.  Boner,  7  Bush  (Ky.)  27; 

Grantees.  —  A  grantor,  after  convey-  Onderdonk  7'.   Molt,  34  Barb.  (N.  Y.) 

ing  the  legal  title,  cannot  maintain  a  106;  Rhea  v.  Dick,  34  Ohio  St.  420. 

suit  under  the  statute,  as  the  title  is  in  4.  Onderdonk  v.  Mott,  34  Barb.  (N. 

privity,  and  not  adverse,  although  the  Y.)  106;  Rhea  v,  Dick,  34  Ohio  Si.  420; 

possession  maybe  adverse.     Walker  v.  Niles  v.  Gray,  12  Ohio  St.  320. 

Pogue,  2  Colo.  App.  149.  Contingent  Semainderman.  —  A  party 

Uen  Claimant. —  Under  Code  lowa^  in  possession  claiming  a  fee  simple 
1851,  §  2025  (Code  1897,  g  4223),  the  cannot  maintain  an  action  against  those 
action  can  only  be  brought  against  a  who  claim  a  remainder  in  the  land  con- 
person  claiming  title,  not  against  one  tingent  upon  the  death  of  the  plaintiff 
claiming  merely  a  lien.  In  the  latter  without  issue,  but  who  claim  no  pres- 
case  the  action  must  be  brought  in  ent  or  certain  interest  therein.  Collins 
equity.  Fejervary  v.  Langer,  9  Iowa  v.  Collins,  19  Ohio  St.  468,  distinguished 
159;  Eldrldge  v.  Kuehl,  27  Iowa  176.  and  explained  in  Rhea  v.  Dick,  34  Ohio 

Actnal  AsMrtion  of  Claim  Immaterial.  —  St.  420. 

In  California  it  is  immaterial  whether  5.  Onderdonk  v.  Mott,  34  Barb.  (N. 

or  not  the  defendant  actually  asserted  Y.)  106. 

an  adverse  claim  before  the  commence-  B.  Kellar  v.  Stanley,  86  Ky.  240;  Sim- 
ment  of  the  action,  as  the  object  of  the  mens  v.  McKay,  5  Bush  (Ky.)  25;  Ad- 
suit  is  to  enable  the  plaintiff  to  dispel  kins  v,  Adkins,  7  Ky.  L.  Rep.  686. 
whatever  may  be  regarded,  not  only  by  Aetion  Against  Life  Tenant  in  Federal 
the  defendant,  but  also  by  third  per-  Conrt.  —  In  Holmes  r.  Wintler,  47  Fed. 
sons,  as  a  cloud  on  his  title  depreciat-  Rep.  257,  the  defendant  was  in  posses- 
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Vnk&owB  and  Vnaanad  Htixi.  —  One  who  is  apparently  a  sole  heir 
cannot  maintain  an  action  to  quiet  title  against  the  unnamed  and 
unknown  heirs  of  the  ancestor.*  A  petition  in  the  alternative 
against  one  or  his  unknown  heirs  is  not  sufficient.* 

H«in  Againft  ExMutor  or  Administrator.  —  In  California  an  heir  or 
devisee  cannot  maintain  an  action  against  the  executor  or  admin- 
istrator to  quiet  title  to  real  estate  of  the  decedent.' 

Landlord  Againft  Tenant  —  The  action  cannot  be  maintained  by  a 
landlord  against  his  tenant  in  possession  for  the  purpose  of  deter- 
mining the  validity  of  an  adverse  title  set  up  by  the  tenant.^ 

Widow  Claiming  Dowor.  —  In  New  York  the  statute  expressly 
authorizes  an  action  against  a  woman  who  claims  to  have  a  right 
of  dower  in  the  whole  or  a  part  of  the  property,  to  compel  the 
determination  of  her  claim.* 

InfontB.  —  In  New  York  the  statutorj^  action  for  the  determina- 
tion of  claims  to  real  property  cannot  be  maintained  against  an 
infant.*  But  a  bill  in  equity  to  remove  a  cloud,  not  founded 
upon  any  statute  and  in  the  absence  of  any  statute  to  the  con- 
trary, may  be  maintained  against  an  infant."^ 

Pinoni  Vnatoortained,  Unborn,  or  Contingently  Interested  may  be  bound 
by  a  decree  where  their  interests  are  sufficiently  represented. ** 

sion  claiming  title  in  fee  simple.     The  tion    to    assert  their  rights,   and   not 

plaintiffs  admitted  that  the  defendant  against  those  who  are  barred  by  a  tem- 

was  rightfully  in  possession,  and  en-  porary  estoppel  to  the  rights  asserted 

titled  to  a  life  estate,  but  claimed  the  on  the  other  side.     Cited  va  Lyle  v.  Rol* 

estate  in  remainder.     Complaining  of  lins,  25  Cal.  438. 

the  supposed  injury  to  them  by  the  de-  6.  Code  Civ.   Pro.   N.  Y..  §  1647  et 

nial  on  the  part  of  the  defendant  of  the  sea.    See  Linden  v,  Doetsch,  40  Hun 

existence  of  their  estate  in  remainder,  (N.  Y.)  239. 

and  alleging  that  the  evidence  thereof  6.  Weiler  v,  Nembach,  114  N.  Y.  36; 

was    in    danger    of    being  lost,   they  Bailey  v,  Briggs,  56  N.  Y.  407,  affirm- 

brought  suit  for  the  purpose  of  obtain-  ins   Bailey  v.  South  wick,  6  Lans.  (N. 

ing  an  adjudication  of  their  rights,  and  Y.)  356. 

to  obtain  a  decree  declaratory  of  their  7.  Mutual  L.  Ins.  Co.  v,  HoUoday, 
title.     The  court  sustained  a  demurrer  13  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.) 
to  the  bill,  because  it  appeared  that  the  16,  distinguishing  Bailey  v.  Southwick, 
plaintiffs  were  out  of  possession  and  the  6  Lans.  (N.  Y.)  356,  affirmed  as  Bailey 
bill  was  not  framed  as  a  bill  toperpetu-  v.  Briggs,  in  56  N.  Y.  407. 
ate  testimony.  Where  Infanta  and  Honreiidtnts  have 
1»  Cashmanv.  Cashman,  123M0. 647.  not  the  privilege  of  opening  a  decee 
An   action  to   quiet   title   cannot  be  under   which   their  lands    have    been 
brought  against  the  unknown  heirs  of  sold,   a    bill    quia  timet  will    not    lie 
a  life   tenant   who   is   not    yet    dead,  against  them  on  account  of  errors  in  the 
Archer  v»  Brockschmidt,  (C.  PI.)  5  Ohio  decree;  if  they  have  that  privilege  they 
N.  P.  349.  should  be  protected  from  any  new  de- 
ft. Lamb  t'.  Boyd.  4  Ohio  Cir.  Ct.  Rep.  cree   divesting  them    of  their  rights. 
499,  2  Ohio  Cir.  Dec.  672.  U.  S.  Bank  v,  Cockran,  9  Dana  (Ky.) 

8.  Code  Civ.  Pro.,  §  1452;  Tryon  v.  398. 

Huntoon,  67  Cal.  325;  Jordan  v.  Fay,  8.  Loring  v,  Hildreth,  170  Mass.  328, 

98   Cal.  264;    Thorpe  v.  Sampson,  84  wherein  such  persons  were  represented 

red.  Rep.  65.  by  a  guardian  ad  litem  appointed  under 

4.  Van  Winkle  v,   Hinckle,  21  Cal.  the  statute. 

343,  holding  that  the  statute  must  be  Doctrine  of  Parties  by  B«praentation.— 

construed    as    giving  a  remedy  only  See  generally  article  Parties  to  Ac- 

agaiast  the  parties  who  are  In  a  posi-  tions,  vol.  15,  p.  456. 
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SniBg  Defondant  ander  7ictiti<mi  Hame.  —  The  defendant  ma}'  be  sued 
under  a  fictitious  name,  as  authorized  by  statute,  where  his  true 
name  is  unknown.* 

d.  Joinder  of  Defendants.  —  All  persons  who  have  or  claim 
to  have  or  appear  to  have  any  interest  in  or  lien  upon  the  land 
in  controversy  adverse  to  the  plaintiff  should  be  made  defend- 
ants.* 

PriTity  Vot  Heoessary.  —  It  is  not  necessary  that  there  should  be 
any  privity  or  connection  between  the  defendants,'  In  a  num- 
ber of  cases,  however,  stress  is  laid  upon  the  fact  that  all  the 
defendants  claim  title  from  a  common  source.* 

Penonal  BapreMntatiYe  and  Hein.  —  In  California  both  the  personal 
representative  of  a  decedent  and  his  heirs  at  law  are  proper  par- 
ties defendant,*  but  the  personal  representative  is  not  a  necessary 
party.*  In  Texas  the  personal  representative,  if  any,  and  the 
heirs  must  be  joined.''' 

In  Kontana,  where  the  property  is  in  possession  of  a  tenant,  the 

1.  Irving  V.  Carpentier,  70  Cal.  23.  eels  thereof,  their  joinder  is  not  im- 
See  generally  article  Names,  vol.  14,  p.  proper,  nor  is  a  complaint  in  such  a 
280.  case    multifarious.      Kincaid    v.    Mc- 

2.  Thompsoi^  v.  McCorkle,  136  Ind.  Gowan,  88  Ky.  91;  Richardson  v. 
484;  Flanders  v,  McCianahan,  24  Iowa  Brooks,  52  Miss.  118;  Ellis  v.  Northern 
486;  Kincaid  v,  McGowan,  88  Ky.  91;  Pac.  R.  Co.,  77  Wis.  114;  Leinenkugel 
Johnson   v,    Robinson,  20  Minn.    170;  v.  Kehl,  73  Wis.  238. 

Keens  v.   Gaslin,   24  Neb.  317;    New  Where  there  .are  difiFerent  claimants, 

York,  etc.,   R.  Co.  v.  Schuyler,  17  N.  each  claiming  title  to  different  parcels 

Y.  592;    Fisher  v.  Hepburn,  48  N.  Y.  of  the  land  in  question,  but  all  denying 

41;  Leinenkugel  v.  Kehl,  73  Wis.  238;  the    plaintiff's     rights    on    the    same 

Ellis  V.  Northern  Pac.  R.  Co.,  77  Wis.  ground,  it  is  proper  to  join  them  as  de- 

114.  fendants.     Fisher  v.   Hepburn,  48  N. 

The  Holder  of  the  Legal  Title,  though  Y.  41. 

without  any  beneficial  interest,  may  be  4.  Heckman  v,  Swett,  99  Cal.  303; 

joined   as  a  codefendant  in  an  action  Senior    v.    Anderson,    1x5    Cal.    496; 

by   the  holder  of  the  equitable   title.  Crews  v,   Burcham,   i   Black  (U.   S.) 

Maisch  v.  Hoffman,  42  N.  J.  Eq.  116.  352. 

Where  Several  Judgment  Creditors  Levy  Where  a  person  in  possession  files  a 

Eiceotitlons  at  law  on  real  estate  which  bill   to  quiet   title   under    the  statute 

the  defendant  in  execution  had  previ-  therefor,  the  claims  of  the  defendants 

ously  sold  but  the  legal  title  to  which  may  be  put  in  issue  and  disposed  of  in 

had   not  been  conveyed,   a    bill   by  a  one  case,  no  matter  under  how  many 

vendee   to  quiet   title   may   be   main-  separate  instruments  they  claim;  but 

tained  against  them  jointly.     Morgan  it  may  be  otherwise  if  they  severally 

V.  Morgan,  3  Stew.  (Ala.)  383.  claim  title  to  distinct  parcels  through 

Cons^rators.  —  Where    a    cloud   was  different    sources.       Hammontree    v. 

created  in  pursuance  of  a  conspiracy,  Lott,  40  Mich.  190;  Alterauge  v.  Chris- 

and  the  conspirators  threaten  to  create  tiansen,  48  Mich.  60. 

other  clouds,  all  of  the  conspirators  are  6.  Louvall  v.  Gridley,  70  Cal.  507. 

proper  parties    defendant.      Snow    v.  6.  Tryon  v.   Huntoon,  67  Cal.  325, 

Counselman,  136  111.  191.  holding  that  where  the  administrator 

8.  Morgan  v.  Morgan,  3  Stew.  (Ala.)  is  originally  joined  as  a  defendant  with 

383.  the   heirs,  and  judgment  is  rendered 

Notwithstanding  the  claims  of  the  against  them,  an  order  dismissing  the 
defendants  may   arise  from   difiFerent  motion  for  a  new  trial  as  to  the  admin- 
sources,  and  be  in  conflict  with  each  istraior  is  without  injury  to  the  heirs. 
other,  or  that  one  of  them  claims  all  7.  Russell  v.  Texas,  etc.,  R.  Co.,  68 
the  land  and  the  others  separate  par-  Tex.  646. 
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landlord  may  be  joined  as  a  defendant,*  and  where  the  plaintiff 
is  out  of  possession,  the  possessor  and  the  adverse  claimant  may 
be  joined.* 

4.  Baisiiig  and  Waiving  Objections.  —  The  general  rules  as  to 
raising  and  waiving  objections  for  nonjoinder  or  misjoinder  of 
parties  have  been  elsewhere  fully  considered,  and  are,  of  course, 
applicable  to  actions  to  quiet  title  or  remove  a  cloud.'  Want  of 
possession  on  the  part  of  the  plaintiff,  when  possession  is 
required,  may  be  raised  by  demurrer  or  answer,**  and  if  not  so 
raised  it  will  be  waived.* 

rV.  Pbogess.  —  The  ordinary  rules  as  to  process  and  service 
thereof  are  applicable  to  suits  to  quiet  title  and  remove  clouds.* 
The  action  being  essentially  one  in  rem^  service  by  copy  of  the 
bill  and  notice  out  of  the  state  is  sufficient  to  confer  jurisdiction 
to  render  a  judgment  in  rem  quieting  the  title  or  removing  the 
cloud,®  and  it  is  generally  held  that  service  by  publication  against 

1.  Code  Civ.  Pro.  Mont.,  §  581.  possession  of  a  part  but  not  all  of  the 

2.  Code  Civ.  Pro.  Mont.,  ^  582.  lands  described.      Northern    Pac.    R. 
8.  See  article  Parties  to  Actions,     Co.  v.  Roberts,  42  Fei.  Rep.  734. 

vol.  15,  p.  456.  5.  Jones  v,  Collins,  16  Wis.  594. 

Demurrer.  —  Grider  v,  American  Free-  Adequate  Semedy  at  Law.  —  As  to  the 

hold   Land  Mortg.  Co.,   99  Ala.    281;  manner  of  raising  the  objection  that 

Glos  V.  Furman,  164  111.  585;  Keens  s/.  there  is  an  adequate  remedy  at  law, 

Gaslin,    24  Neb.    317;    Kruczinski    v.  see  article  Remedy  at  Law. 

Neuendorf,  99  Wis.  264.  In  the  Federal  Coorte,  where  the  rule 

Waiver  by  Failure  to   Object.  —  Zim-  is  very  strict,  and  possession  on  the 

merman  v,  Schoenfeldt,'  3  Hun  (N.  Y.)  part  of  the  plaintifif  is  a  jurisdictional 

692;     Mains    v.    Henkle,   3    West.    L.  fact,    perhaps    the  objection    that  the 

Month.  593,  2  Ohio  Dec.  (Reprint)  530.  plaintifif  is  out  of  possession  and  there- 

Who  May  Object. —  Where  the  plain-  fore  has  an  adequate  remedy  at  law  by 

tiffs  sue  as  heirs  of  the  deceased  owner  ejectment  cannot  be  waived  by  failure 

and  the  defendants  have  no  interest  in  to  object,   but  wiil  be    raised    by  the 

the  land  described,  it  is  -immaterial  to  court  sua  sponte.     See  article  United 

them  whether  all  the  plaintiiTs  are  en-  States  Courts.     See  also  Humphreys 

titled  to  share  therein,  or  whether  they  v.  Atlantic  Milling  Co.,  q8  Mo.  542. 

are  all  the  heirs,  or  in  what  manner  6.  See  articles  bERVicE  OF  Process; 

their  rights  are  to  be  adjusted.    Jewell  Summons  and  Process. 

V.  Pierce,  120  Cal.  79.  Service  on  Infants.  —  In  Kentucky  pro- 

4.  Objecting  to  Want  of  Posaewion.  —  cess  should  be  served  upon  the  minor 

Hatch    V.    St.  Joseph,    68   Mich.   220;  children  of  a  deceased  devisee,  unless 

Jones  V.  Collins,  16  Wis.  594.  it  is  made  to  appear  that  they  are  under 

Where  a  bill  was  dismissed  on  de-  fourteen   years  of  age.     Schuchart  v, 

murrer  for   want   of   possession,   and,  Clark,   (Ky.    1886)  i   S.   W.   Rep.  479. 

pending  appeal,  the  necessity  of  pos-  See  generally  as  to  service  of  process 

session  was  dispensed  with  by  statute,  on  infants  the  article  Infants,  vol.  10, 

the  appellate  court  could  overrule  the  p.  599  et  seq. 

demurrer  and  sustain  the  bill  if  other-  7.  Perkins  v,  Wakeham,  86  Cal.  5S0; 

wise     maintainable.       Hatch     v.     St.  Stumph  v.  Reger,  92  Ind.  286;  Carver 

Joseph,  68  Mich.  220.  v.   Carver,  97    Ind.    497;    Otis    v.   De 

The   defendant    may  insist    on    the  Boer,   116  Ind.   531;    Essig  v.  Lower, 

plaintiff's    want    of     possession    even"  120  Ind.  239;    Bancroft  v,  Conant,  64 

after  he  has  tried  the  question  of  title,  N.  H.  151;  Sloan  v.  Thompson,  4  Tex. 

since  the  defenses  are  not  inconsistent.  Civ.  App.  419;    Bennett  v.  Fenton,  41 

Sheaff  V.  Husted,  (ICan.  App.  1898)  55  Fed.   Rep.  2S3.     See  also  supra,   I.   5. 

Pac.  Rep.  507.  In  Rem  or  in  Personam. 

ADemnrrer  to  the  Entire  Bill  cannot  8.  Cloyd    v.   Trotter,    118    111.    391; 

be  sustained  where  the  plaintiff  is  in  Bancroft  v,  Conant,  64  N.  H.  151, 
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nonresidents  under  the  authority  of  state  statutes  is  likewise  suffi- 
cient;* but  the  Supreme  Court  of  the  United  States  has  held  that 
such  a  decree  is  not  one  in  reniy  but  operates  only  in  personam  by 
restraining  the  defendant  from  asserting  his  claim  or  directing  the 
delivery  up  of  the  deeds  or  instrument  for  cancellation,  or  the 
execution  of  a  release  by  the  defendant,  and  consequently  that 
constructive  service  by  publication  only  is  insufficient.* 


1.  See  article  Publication,  anU,  p. 
26. 

California,  —  Duolap  v.  Stcere,  92 
Cal.  356;  Perkins  v.  Wakeham,  86  Cal. 
580. 

Illinois.  —  Cloyd  v.  Trotter,   118  III. 

391. 

Indiana,  —  Essig  v.  Lower,  120  Ind. 

239. 


that  a  decree  quieting  title  or  remov- 
ing a  cloud  founded  on  service  by  pub- 
lication against  a  nonresident  is  no  bar 
to  an  action  of  ejectment  in  federal 
courts  by  such  nonresident.  See  Clark 
V.  Hammett,  27  Fed.  Rep.  339;  Pitts 
V.  Clay.  27  Fed.  Rep.  635.  See  also 
Remer  v,  Mackay,  35  Fed.  Rep.  86. 
But  in  Arndt  v.  Griggs,  134  U.  S.  316, 
lo'jfa,  —  Knudson    v.    Litchfield,    87     it  was  held  that  a  state  may  provide  by 


Iowa  III;    Miller  v.  Davison,  31  Iowa 

f35. 

Kansas.  —  Wood     v.     Nicolson,     43 

Kan.  461;    Dillon  v.   Heller,  39  Kan. 

599;  Venable  v,  Dutch.  37  Kan.  515,  i 

Am.  St.  Rep.  260;  Rowe  v.  Palmer,  29 

Kan.  337. 

Minnesota.  —  Sanborn   v.  Cooper,   31 

lilinn.  307;  Kipp  v.  Johnson,  31  Minn. 

360;     Banning  v.  Bradford,   2X   Minn. 

308:      Messerschmidt     v.     Baker,     22 

Minn.    81;    Curtiss   v.    Livingston,    36 

Minn.    312;     Windom    v.    Wolverton, 

40  Minn.   439;    Duford    v.    Lewis,   43 
Minn.  26. 

Missouri.  —  Mitchner  v.  Holmes, 
117  Mo.  185;  Adams  v.  Cowles,  95  Mo. 
501. 

Nebraska.  —  Scarborough  v.  Myrick, 
47  Neb.  795;  Keene  v.  Sallenbach,  15 
Neb.  200;  Scudder  v.  Sargent,  15  Neb. 
102. 

United  States.  —  Bennett   v.  Fen  ton, 

41  Fed.    Rep.  283;    Mellen  v.   Moline 
Malleable  Iron  Works,  131    U.  S.  352; 


statute  that  the  title  to  real  estate 
within  its  limits  shall  be  settled  and 
determined  by  a  suit  in  which  the  de- 
fendant, being  a  nonresident,  is  brought 
into  court  by  publication,  and  that  the 
well-settled  rules  that  an  action  to 
quiet  title  is  a  suit  in  equity,  that 
equity  acts  upon  the  person,  and  that 
the  person  is  not  brought  into  court  by 
publication  alone,  do  not  apply  when  a 
state  has  provided  by  statute  for  serv- 
ice upon  nonresidents  by  publication. 
This  would  seem  to  overrule  Hart  v. 
Sarsom,  no  U.  S.  151,  but  the  court 
expressly  refrained  from  overruling 
that  case,  and  instead  contented  itself 
with  carefully  distinguishing  and  ex- 
plaining it. 

In  Hart  v.  Sansom,  no  U.  S.  151,  the 
court  said:  *'  It  would  doubtless  be 
within  the  power  of  the  state  in  which 
the  land  lies  to  provide  by  statute  that 
if  the  defendant  is  not  found  within  the 
jurisdiction,  or  refuses  to  make  or  to 
cancel  a  deed,  this  should   be  done  in 


Pcnnoyer  v.  NefF,  95  U.  S.  714;  Clark  his  behalf  by  a  trustee  appointed  by 
z'.  Smith,  13  Pet.  (U.  S.)  105;  Parker  z/.  the  court  for  that  purpose.  *  *  * 
Overman,  18  How.  (U.  S.)  137;    Arndt     But  in  such  a  case,  as  in   the  ordinary 


'V.  Griggs,  134  U.  S.  316;    Prentice  v. 
Dnlath  Storage,  etc.,  Co.,  58  Fed.  Rep. 

437. 

BeiTioe  on  Unknown  Hein  by  Pnblioa- 
tion.  —  See  Hall  v.  Melvin,  62  Ark.  439. 


exercise  of  its  jurisdiction,  a  court  of 
equity  acts  in  personam^  by  compelling 
a  deed  to  be  executed  or  cancelled  by 
or  in  behalf  of  the  party.  It  has  no 
inherent  power,  by  the  mere  force  of 


One  who  is  apparently  a  sole  heir  its  decree,  to  annul  a  deed  or  to  estab- 
cannot  maintain  by  publication  an  ac-  lish  a  title.'*  This  is  not  very  satis- 
tion  to  quiet  title  against  the  unnamed     factory,  for  it  follows  of  course  that  if 


and  unknown  heirs  of  the  ancestor. 
Cash  man  v.  Cashman,  123  Mo.  647, 
affirming  50  Mo.  A  pp.  663. 

2.  Hart  v.  Sansom,  no  U.  S.  151. 
This  decision  has  been  followed  in  sev- 
eral  cases  at  the  circuit  which  hold 


a  state  has  power  to  bring  in  a  non- 
resident by  publication  for  the  purpose 
of  appointing  a  trustee  to  act  for  him, 
it  can  in  like  manner  bring  him  in  and 
subject  him  to  the  direct  operation  of 
a  decree.     See  Arndt  v.  Griggs,  134  U. 
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BUI,  Pttitloii,  QUIETING  TITLE.  or  CompUlBt. 

Serriag  Dotadaat  undw  Fiiotitioiis  Hune.  —  Under  statutory  authority 
the  defendant  may  be  served  with  summons  under  a  fictitious 
name  when  his  true  name  is  unknown.* 

V.  Bill,  Petitioh,  ob  Coxplaiht  -—  1.  In  OeneraL  —  ▲  TMhnieai 
Bill  to  Quiet  Title,  as  has  been  seen,^  is  nothing  but  a  bill  of  peace. 
The  necessary  averments  in  such  bills  have  been  fully  considered 
elsewhere.' 

When  the  Aetion  Ii  under  a  Statute  providing  for  the  determination  of 
adverse  claims,  a  bill,  petition,  or  complaint  substantially  averring 
the  statutory  requisites  is  sufficient.^  It  is  generally  short,  and 
if  it  is  alleged  in  substance  that  the  plaintiff  is  the  owner  ^  and  in 
possession®  of  certain  described  land,'''  and  that  the  defendant 
claims  an  estate  or  interest  therein,  but  has  none,®  a  cause  of 
action  under  the  statute  is  stated.* 

S.  329.     See  also  Venabla  v,  Dutch,  37        4.  Paton  v,  Lancaster,  38  Iowa  494. 

Kan.  515,  I  Am.  St.  Rep.  262,  wherein        5.  See  infra^  V.  2.  Averment  of  TitU 

the  court  said:     "The  instrument  so  or  Interest  in  Plaintiff , 

executed  by  him  under  the  judgment        B.  See  infra,  V.  3.  Averments  as  t^ 

of  the  court  stands  on  no  higher  plane  Possession, 

than    a    simple  judgment,    and   is   no        7.  See    infra,    V.   4.   Description   of 

more  available  as  a  conveyance,    re-  Property, 

lease,  or  acquittance  than  such  judg-        8.  See  infra^  V.   5.  Averments  as  to 

ment.     The  appointment  by  the  court  Claims  of  Defendant. 

of  a  trustee  to  execute  or  cancel  a  deed        9.  An  Approved  Form  of  Potition  under 

for  defendant  when  he  has  not  been  the  statute  is  set  out  in  Durell  v.  Ab- 

brought  within  the  jurisdiction  of  the  bolt,   (Wyoming    1S96)    44   Pac.    Rep. 

court  differs  only  in  form  from  a  judg-  647. 

ment  that  is  intended  to  accomplish        Complaints  Held  Sufficient.  —  In  each 

the  same  object  of  itself.     One  is  done  of  the   following  cases   there    was    a 

directly,    the    other    indirectly.      Our  summary  statement  of  the  allegations 

statute  attempts  to  do  away  with  such  sufficient  to  constitute  a  cause  of  action 

mere  tormal  distinctions."  under  the  statute: 

1.  Irving  V.  Carpentier,  70  Cal.  23,  California.  — Smxih.  v.  Matthews,  81 
holding  that  in  an  action  to  quiet  title,  Cal.  120;  Statham  v.  Dusy,  (Cal.  i3S6) 
when  the  complaint  alleges  that  the  ii  Pac.  Rep.  606;  People  v,  San  Fran- 
plaintiff  is  ignorant  of  the  name  of  a  cisco,  75  Cal.  388;  Stratton  v.  Califor- 
defendant  who  is  sued  and  served  with  nia  Land,  etc.,  Co.,  86  Cal.  353;  Rough 
summons  under  a  fictitious  name,  as  v.  Simmons,  65  Cal.  227;  Heeser  v. 
provided  by  Code  Civ.  Pro.  Cal.,  §474,  Miller,  77  Cal.  192;  Castro  v.  Barry, 
the  defendant  so  sued  is  not  entitled  to  79  Cal.  443;  Stoddart  v.  Burge,  53  Cal. 
have  the  service  of  summons  set  aside  394. 

and  the  action  dismissed  upon  show-        Colorado, — Amter     v.     Conlon,    22 

ing  that  the  plaintiff  could  have  ascer-  Colo.  150. 

tained  his  real  name  if  he  had  exer-        Indiana.  —  Rausch  v.  United  Breth- 

cised  reasonable  diligence  in  examining  ren,  etc.,  107  Ind.  i;    Boyd  v.  Schott, 

the  public  records  of  the  county.  (Ind.  1899)  52  N.  E.  Rep.  752;    Puter- 

8.  See  J«/rf7,  I.  2.  Bills  to  Quiet  Title  baugh   v,    Puterbaugh,    131   Ind.   288; 

and  to  Remove  Cloud  Distinguished.  Cargar  v.  Fee,  140  Ind.  572;    Gossard 

3.  See  article  Bills  of  Peace,  vol.  3,  v.    Ferguson,    54    Ind.    519;    Cooper 

p.  556.     See  also   Langdon  v.  Temple-  v.  Jackson,  71  Ind.  244;    Detwilcr  v. 

ton,  61  Vt.  119.  Schullheis,    122   Ind.    155;    Ludlow  v. 

Bill  for  Belief.  —  A  bill  which  seeks  Ludlow,  109  Ind.  199;  Brown  v.  Ogg, 

to  remove  a  lien,  if  any.  created  by  a  85   Ind.  234;    Johnson  v.  Taylor,   106 

proceeding   in   attachment,  and  so   to  Ind.   89;    Satterwhite  v.   Sherley,  127 

quiet  title  under  a  prior  deed  by  a  de-  Ind.  59;    Dumont  v.  Dufore,  27  Ind. 

cree  of  prior  and  better  equity  under  263;    Gillett  v.  Carshaw,  50  Ind.  381; 

the  deed,  is  a  bill  for  relief.     Martin  v.  American  Ins.  Co.  v.  Gibson,  104  Ind. 

Dryden,  6  111.  187.  336. 
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BfUf  Petition, 


REMOVAL  OF  CLOUD. 


or  OompUdnt. 


2.  Averment  of  Title  or  Interest  in  Plaintiff—  a.  NECESSITY  OF 
Averment. — The  bill  or  complaint  must  allege  what  title  or 
interest  the  plaintiff  claims  in  the  property  in  question,  and  in 
the  absence  of  such  an  averment  it  is  demurrable.^ 


Kansas,  —  Entreken  v.  Howard,  i6 
Kan.  551. 

Minnesota,  —  Wilder  v*  St.  Paul,  12 
Minn.  193. 

Xebraska,  —  Fritz  v,  Grosnicklaus, 
20  Neb.  415;  Smiih  v,  Neufeld,  (Neb. 
iBgq)  78  N.  W.  Rep.  278. 

Krw  Jersey,  —  South  may  d  v.  Eliza- 
beth, 29  N.  J.  Eq.  203. 

Xew  York,  —  ooyle  &.  Brooklyn,  71 
N.  Y.  i;  Crooke  v,  Andrews,  40  N.  Y. 

547. 
Ohio.  —  Bailey  v.  Hughes,  35   Ohio 

St.  597. 

Oregon,  —  Coolidge  v.  Forward,  11 
Oregon  120. 

Texas,  —  Smith  v,  Taylor,  34  Tex. 
589;  Seay  v,  Fennell,  15  Tex.  Civ. 
App.  261. 

Utah,  —  Glasmann  v,  O'Donnell,  6 
Utah  451. 

Wisconsin,  —  Willis     v. 
Wis.  505. 

United  States,  —  Parley's  Park  Silver 
Min.  Co.  V,  Ketr,  130  U.  S.  256;  Union 
Mill,  etc.,  Co.  V,  Warren,  82  Fed.  Rep. 

519. 
ClMimiiig  Damages  for  Slander  of  Title. 


Indiana.  —  Boyd  v.  Schott,  (End.  1899) 
52  N.  £.  Rep.  752;  Cargar  v.  Fee,  140 
Ind.  572;  Cooper f.  Jackson,  71  Ind.  244; 
Detwiler  v.  Schultheis,  122  Ind.  155; 
Ludlow  V,  Ludlow,  X09  Ind.  199; 
Brown  v.  Ogg,  85  Ind.  234;  Johnson  v. 
Taylor,  106  Ind.  89;  Biscl  v.  Tucker, 
121  Ind.  249;  Dumont  v.  Dufore,  27 
Ind.  263;  Gillett  v.  Carshaw,  50  Ind. 
381;  American  Ins.  Co.  v,  Gibson,  104 
Ind.  336;  Rausch  v.  United  Breth.en, 
etc.,  107  Ind.  i;  Pittsburg,  etc.,  R.  Co. 
V.  O'Brien,  142  Ind.  218;  Doe  v.  West, 
I  Blackf.  (Ind.)  133;  Earle  v,  Peterson. 
67  Ind.  503;  Indiana,  etc.,  R.  Co.  v, 
Allen,  113  Ind.  581;  Lane  v,  Schlem- 
mer,  114  Ind.  296;  Indiana,  etc.,  R.  Co. 
V.  Brittingham,  98  Ind.  294;  Keepfer 
V.  Force,  86  Ind.  8x;  Locke  v.  uat- 
lett,  96  Ind.  291;  Ragsdale  v.  Mitchell, 
97  Ind.  458;  Spencer  v,  McGonagle,  107 
Sweet,  49  Ind.  410;  McPheeters  v.  Wright,  no 
Ind.  519;  Logansport  v.  McConnell, 
121  Ind.  416;  Grissom  v,  Moore,  106 
Ind.  296;  Gabe  v.  Root,  93  Ind.  256; 
Stanley  v.  Holliday,  130  Ind.  464;  Lash 
V,  Perry,  ig  Ind.  322. 
Iowa,  —  Brinton  v,  Seevers,  12  Iowa 


—  A  complaint  which  alleges  that  the    389.. 


plain tifi  is  the  owner  of  certain  real 
estate,  that  the  defendant  wrongfully 
asserts  title  to  it,  and  that  he  has  no 
inierest  in  or  title  to  the  same,  is  a  good 
complaint  to  quiet  title,  although  in 
addition  damages  are  claimed  by  rea- 
son of  certain  false  and  slanderous 
statements  which  it  is  averred  the  de- 
fendant made  concerning  the  plaintiff's 
title  to  the  property,  and  which  pre- 
vented its  sale.  Bisel  v.  Tucker,  121 
Ind.  249. 


V, 


Howard,    16 
Bates,  (Ky. 


Kansas,  —  Entreken 
Kan.  551. 

Kentucky,  —  Weaver  v. 
1896)  33  S.  W.  Rep.  1118. 

Michigan,  —  Hanscom  v.  Hinman,  30 
Mich.  419:  Stockton  v,  Williams,  Walk. 
(Mich.)  120. 

Minnesota,  —  Herrick  v.  Churchill,  35 
Minn.  318;  Myrick  v.  Coursalle,  3a 
Minn.  153:  Conklin  v.  Hinds,  16  Minn. 
457;  Wakefield  v.  Day,  41  Minn.  344. 

Mississippi.  —  Chiles  v.  Champenois, 


X.  -r4/a^fl«rt.  —  Adler  z;.  Sullivan,  115    69  Miss.  603;  Toulmin  v.  Heidelberg, 


Ala.  582. 

California.  —  Stratton  z.  California 
Land,  etc.,  Co.,  86  Cal.  353;  Adams  v. 
Crawford,  116  Cal.  495.  Fudickar  v. 
East  Riverside  Irrigation  Dist.,  109  Cal. 
29;  Gruwell  v.  Seybolt,  82  Cal.  7; 
Souter  V.  Maguire,  78  Cal.  543;  Redd 


32  Miss.  268;  Williamson  v,  Louisville, 
etc.,  R.  Co.,  (Miss.  1889)  6  So.  Rep. 
205;  Pierce  v.  Hunter,  73  Miss.  754; 
Cook  V.  Friley.  61  Miss,  i;  Harrill  v. 
Robinson,  61  Miss.  153;  Ricks  v.  Bas- 
kett,  68  Miss.  250. 
Nebraska,  —  Scarborough  v,  Myrick, 


Murry,  95  Cal.  48;  Castro  v.  Barry,  47  Neb.  797;  Breweri/.  Merrick  County, 

79   Cal.   443;    Rough   V.  Simmons,  65  15  Neb.  180:  Smith  v.  Neufeld,  (Neb. 

Cal.  227.  1899)  78  N.  W.  Rep.  278;  Conlc^v.  Mc- 

Cclorado,  —  Wall  v.  Magncs,  17  Colo.  Dowell,  15  Neb.  184. 

476.  New  Jersey,  —  Monighofi  v.  Say  re,  41 

Illinois,  —  Snow  v.  Counselman,  136  N.  J.  Eq.  113. 

III.   191;  Parke  v.  Brown,  12  111.  App.  New   York.  —  Barnard  v.  Simms,  42 

291;  Rucker  v,  Dooley,  49  111.  377.  Barb.  (N.Y.)304;  Pearce  v.  Moore,  114 

327  Volume  XVII. 


Bill,  Petition, 


QUIETING  TITLE. 


or  Oomplaijit. 


Where  the  Statute  Xakes  Kere  PoiseBeioii  Sufficient  to  support  the  action, 
an  averment  of  possession  without  an  averment  of  title  is  suffi- 
cient.* 

b.  Sufficiency  of  Averment.  —  An  averment  that  the  plain- 
tiff is  the  owner,*  or  the  owner  in  fee  simple,'  or  the  owner  by 


N.  Y.  256;  Sanders  v,  Parshall,  67  Hun 
(N.  Y.)  105;  Andrus  v.  Wheeler,  18 
Misc.  Rep.  (N.  Y.  Supreme  Cl.)  646. 

Ohio,  —  Lamb  v,  Boyd,  4  Ohio  Cir. 
Ct.  Rep.  499,  2  Ohio  Cir.  Dec.  672. 

Texas.  —  Maylield  v.  Musquez,  i 
Tex.  Unrep.  Cas.  221 ;  Smith  v,  Taylor, 
34  Tex.  589. 

Washington,  —  Wagner  v.  Law,  3 
Wash.  512;  Rogers  v.  Miller,  13 
Wash.  82. 

West  Virginia,  —  Harr  v.  Shaffer, 
(W.  Va.  1898)  31  S.  E.  Rep.  905. 

Wisconsin,  —  ICeyes  v.  Scanlan,  63 
Wis.  345;  Brauns  v.  Green  Bay,  55 
Wis.  113;  Ahlhauser  v,  Doud,  74  Wis. 
400. 

United    States,  —  Stark   v.    Starrs,   6 


1.  Lusby  V.  Jones,  31  Cine.  Wkly.  L. 
Bui.  70. 

8.  California,  —  Millett  v,  Lago- 
marsino,  (Cal.  1894)  38  Pac.  Rep.  308; 
Heeser  v.  Miller,  77  Cal.  193;  Stratton 
V,  California  Land,  etc.,  Co.,  86  Cal. 
353;  Turner  v.  White,  73  Cal.  299; 
Castro  V,  Barry,  79  Cal.  443;  Souter  v, 
Maguire,  78  Cal.  543;  Fudickarz/.  East 
Riverside  Irrigation  Dist.,  109  Cal.  29; 
Rough  V.  Simmons,  65  Cal.  227. 

Indiana,  —  Pittsburg,  etc.,  R.  Co.  v, 
O'Brien,  142  Ind.  218. 

Mississippi,  —  Cook  v,  Friley,  61 
Miss.  I. 

Nebraska,  —  Scarborough  v,  Myrick, 
47  Neb.  794. 

New  York,  —  Sanders  v.  Parshall,  67 


Wall.  (U.  S.)  410;  Goldsmith  v.  Gilli-  Hun  (N.  Y.)  105. 

land,   10  Sawy.  (U.  S.)  606;    Gage  v,  Texas,  —  Smith  v.   Taylor,   34  Tex. 

Kaufman,  133  U.  S.  471;  Bayeraue  v.  589. 

Cohen,  2  Fed.  Cas.  No.  1,134,  i  McAll.  United  States. — Goldsmith  v,  Gilli- 

(U.  S.)  113.  land,  10  Sawy.  (U.  S.)  606;  Union  Mill, 

This  is  in  accordance  with  the  gen-  etc.,  Co.  v.  Warren,  82  Fed.  Rep.  519. 

eral  rule  that  all  bills  in  equity  must  Averring  Sooroe  or  Claim  of  Titie. -> 

show  the  plaintiff's  title  and  interest.  The  source  of  the  plaintiff's  title  need 

See  article  Bills  in  Equity,  vol.  3,  p.  not  be  alleged,  although  such  title  was 

335.                                                       •  acquired  by  adverse  possession.     Mil- 

**  Preliminary  to  any  relief,  in  any  lett  v.  Lagomarsino,  (Cal.  1894)  38  Pac. 

view  of  the  case,  it  must   be  proven  Rep.  308. 


complainant  is  the  owner  of  the  real 
estate  in  controversy.  By  the  plead- 
ings his  title  is  put  directly  in  issue, 
and  the  burden  of  proof  rests  upon  him 
to  maintain  it."  Wing  v.  Sherrer,  77 
III.  200.  See  also  Whipple  v.  Gibson, 
158  111.  339;  Ritchie  v.  Pease,  114  111. 

353. 
It  is  not  essential  that  the  complaint 


An  averment  that  the  complainant  is 
the  real  owner  is  sufficient,  and  his 
chain  of  title  need  not  be  set  forth  in 
the  bill.  Cook  v.  Friley,  6x  Miss.  i. 
But  now  by  statute  in  Mississippi  the 
complainant  must  deraign  title  or  state 
a  valid  reason  for  failure  to  do  so.  See 
Code  Miss.  (1892),  §  501. 

"Owners  in    Sntiretj."  —  An   allega- 


should  aver  the  plaintiff  to  be  the  owner  tion  that  the  plaintiffs  are  **  owners  in 

in  fee;  it  will  be  sufficient  if  it  appears  entirety  "  is  an  allegation  of  the  statu- 

that  the  plaintiff  claims  an  interest  in  tory   estate  by  entireties.      Pittsburg, 

the  land,  and  that  the  defendant  asserts  etc.,  R.  Co.  v.  O'Brien,  142  Ind.  218. 

a  claim  of  title  adverse  to  the  plaintiff*s  8.  California.  —  Stoddart    v,    Burge, 

claim.     Stoddart?/.  Burge,  53  Cal.  394;  53  Cal.  394;  Heeser  v.  Miller,  77  Cal. 

Rough  V.  Simmons,  65  Cal.  227.  192. 

Avermenta  in  Action  by  Heir.  —  Under  Colorado.  —  Amter     v,     Conlon,     22 

a  devise  of  lands  to  the  executor  to  be  Colo.  150. 

sold  for  debts,  the  surplus,  if  any,  to  Indiana.  —  Indiana,  etc.,    R.  Co.   v. 

the  heir,  the  heir  cannot  maintain  a  bill  Allen,   113   Ind.   581 ;  Lane  v.  Schlem- 

10  perfect  the  title  without  an  allega-  mer,   114  Ind.   296;    Gabe  v.  Root.  93 

tion  that  the  debts  have  been  paid,  or  Ind.  256;  Dumont  v.  Dufore,  27  Ind. 

that  there  will  be  a  surplus  if  the  title  263;     Keepfer    v.    Force,   86   Ind.   81; 

is  cleared.     Blalock  v.  Hardy,  37  Miss.  Locke  v.  Catlett,  96  Ind.  291;  Ragsdale 

615.  V.  Mitchell,  97  Ind.  4.58;  Spencer  v,  Mc- 
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Bill,  Prtlttoii,                 RE  MO  VA  L  Of  CL  O  UD.                 or  Complaint. 

complete  equitable  title,*  is  sufficient  without  setting  out  the 
facts  showing  him  to  be  such,  as  ownership  is  the  ultimate  fact 
and  the  others  are  mere  evidentiary  facts.* 

ATorment  of  Ownenbip  Hot  Supported  by  YwoU  Stated.  —  If  in  addition 
to  such  an  averment  the  facts  which  constitute  the  title  are  set 
forth,  and  such  facts  do  not  show  title,  a  demurrer  will  lie.' 

Gonaglc,  107  Ind.  410;  McPheeters  v.  1.  Stanley  v.  Holliday.  130  Ind.  464; 

Wright,   110  Ind.   519;    Loganspori  v.  Harrill  v.  Robinson,  61  Miss.  153. 

McConnell,  121  Ind.  416.  2.  Ownership  Is  an  Ultimate  Fact,  and 

New  york,  —  Kingr.  Townshend,  78  Kot  a    Conelnsion.  —  An   allegation    of 

Han  (K.  Y.)  380.  ownership  is  an  allegation  of  an  ulti- 

Okic.  —  Bailey  s/.  Hughes,  35  Ohio  mate  fact,  and  not  an  allegation  of  a 

St-  597.  conclusion  of  law,     Souterv.  Maguire, 

South  Dakota,  —  Clark  v,  Darlington,  78  Cal.  543;  Johnson  v.  Vance,  86  Cal. 

7  S.  Dak.  148.  130;  Payne  v.  Treadwell,  16  Cal.  243; 

IVashington,  —  Rogers  v.  Miller,    13  Garwood    v.    Hastings,    38    Cal.    217; 

Wash.  82.  Turner  v.  White,  73  Cal.  299;  Hecser 

Wistonsin. — Wals  v.   Grosvenor,  31  v.  Miller,  77  Cal.  192;   Ferrer  v.  Home 

Wis.  6iJi.  Mut.  Ins.  Co.,  47  Cal.  431 ;  Ely  v.  New 

IVyoming.  —  Darell      v.       Abbott,  Mexico,   etc.,   R.   Co.,    129   U.   S.  291. 

(Wyoming  1896)  44  Pac.  Rep.  647.  But  it  may  be  made  by  the  context  an 

United  States.  —  Ely  v.  New  Mexico,  allegation  of  a  conclusion  of  law.     See 

etc.,  R.  Co.,  129  U.  S.  291.  Turner  v.  White,  73  Cal.  299;  Levins  v. 

LitpUcation  from  Ayerment  of  Ownership  Rovegno,  71  Cal.  273.     See  generally 

in  Fee.  —  It  is  not  necessary  to  allege  article  Legal  Conclusions,  vol.  12,  p. 

that  the  plaintiff  is  the  sole  owner  in  1020. 

fee,  as  such  ownership  is  fairly  implied  Ayennent'of  Seisin  and  Possession.  —  A 

from  an  allegation  that  he  is  the  owner  bill  alleging  seizin   under  stale  grant 

in  fee.     King  v,  Townshend,  78  Hun  and    possession   thereunder  for  seven 

(N.  Y.)  380.  years     is     sufficient.        Bayerque     v. 

Where  the  complaint  avers  that  the  Cohen,  i  McAll.  (U.  S.)  113,  2  Fed.  Cas. 

plaintiff  owns  the  land  in  fee,  without  No.  1,134. 

specifically  setting  forth  his  title,  the  Where  a  bill  to  quiet  title  alleged  the 

legal  implication  is  that  he  owns  the  complainants'    seizin   and   possession, 

whole  estate  absolutely.     Indiana,  etc.,  /ind  that  they  had  a  direct  chain  of  title 

R.  Co.  V,  Allen,  113  Ind.  581;  Lane  v.  from  the  government,  it  was  held  not 

Schlemmer,  114  Ind.  296.  defective  in  the  averment  of  the  owner- 

Ayerments  as  to  Katnre  of  PlaintiiPs  shipof  the  lands  in  controversy.  Hans- 
Title. —  When  the  plaintiff  claims  under  com  v,  Hinman,  30  Mich.  419. 
a  deed  from  the  defendant  absolute  in  When  Partioulars  of  Title  Should  Be 
form,  il  is  not  bad  pleading  to  state  Alleged.  —  **  When  there  is  reason  to 
that  fact  in  the  complaint,  although  the  believe,  as  in  this  case  and  many 
mere  allegation  of  ownership  in  fee  others,  that  the  rightfulness  of  the  de- 
would  have  been  sufficient,  and  it  was  fendant's  claim  depends  on  the  validity 
unnecessary  to  state  the  nature  of  the  or  legal  effect  of  some  link  or  links  in 
plaintiff's  right  or  title  against  which  the  conveyances  under  which  the  plain- 
the  defendant  asserts  an  adverse  claim,  tiff  claims  title,  it  is  very  convenient, 
Stoddart  v.  Burge,  53  Cal.  394.  if  not  necessary,  that  the  statement  of 

Bepngnant  Ayerments.  —  A  complaint  the  plaintiff's  case  should  contain  the 

to  quiet  title  which  avers  that  the  plain-  facts  fully  and  in  detail,  at  that  point 

tiffs  *'  are  the  owners  in  fee  simple,"  in  the  chain  of  his  title  where  it  con- 

etc,  is  not  vitiated  by  another  aver-  flict&  with  the  claim  of  the  defendant, 

ment  that  the  plaintiffs  "  on,  etc. .  con*  By   so  doing  the  necessity  of  future 

veyed  said  premises  *' to  a  third  person,  amendments  will  be  avoided  and  the 

Indiana,  etc.,  R.  Co.  v.  Brittingham,  98  progress  and  dispatch  of  the  case  pro- 

Ind.  294.  moted."     Goldsmith    v.    Gilliland,    10 

Syidenoe  of  Title  by  Adyerse  Possession  Sawy.  (U.  S.)  611. 

is  admissible   under  an   averment   of  8.  Fudickar  7^  East  Riverside  Irriga- 

ownership  in   fee.     Rogers  v.   Miller,  tion    Dist.,    109  Cal.    29:    Keepfer    v. 

13  Wash.  82.  Force,  86  Ind.  84;  Locke  v.  Catlett,  96 
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Faett  Stated  Showing  Title.  —  On  the  other  hand,  when  the  facts 
stated  show  title,  a  direct  affirmative  averment  is  not  necessary, 
although  perhaps  a  motion  to  make  more  definite  might  be  sus- 
tained.* 

Claims  under  Common  Grantor.  —  Where  both  the  plaintiff  and  the 
defendant  claim  under  a  common  grantor,  it  need  not  be  alleged 
that  such  grantor  had  title,  as  neither  party  will  be  permitted  to 
deny  it,*  but  the  plaintiff  must  by  averment  connect  his  title 

Ind.  294;  Ragsdale  v,  Milchell,  q7  Ind.  tf^rest,  that  is  sufficient;  the  allegation 

459;   Spencer  v,  McGonagle,  107  Ind.  of    interest    outside    of    facts     would 

412;   McPheeters  v.  Wright,  no  Ind.  amount  to  nothing  more  than  pleading 

521;     Logansport    v.    McConnell,    T2I  a  conclusion  of  law.'*     Wagner  7^  Law, 

Ind.  417;  Brown  v,  Grepe,  135  Ind.  4.  3  Wash.  512. 

Beason  for  Bnle.  —  Where  the  pleader  The  Complaint  Should  Kot  Bo  DUmlnad 
sets  forth  specifically  links  in  his  chain  at  the  Trial  on  the  mere  ground  that  it 
of  tiile,  a  general  allegation  of  owner-  does  not  in  terms  allege  that  the  plain- 
ship  will  be  treated  as  a  mere  conclu-  tiff  has  title,  and  that  the  instrument 
sion  from  the  facts  stated,  and  will  not  he  seeks  to  cancel  is  a  cloud,  if  on  a 
cure  any  defect  in  the  chain  relied  fair  construction  of  the  pleading  the 
upon.  It  will  be  presumed  that  every  facts  are  distinctly  shown.  Williams  v. 
fact  has  been  alleged  which  can  be  Ayrault,  31  Barb.  (N.  Y.)  364. 
proved.  Gruwell  v.  Seybolt,  82  Cal.  7.  Averment  of  Poueition  for  Sni&oieBt 
But  compare  Fudickar  v.  East  River-  Time.  —  When  the  complaint  in  an  ac- 
side  Irrigation  Dist..  109  Cal.  29,  tion  to  quiet  title  avers  possession  of 
wherein  it  was  held  that  an  allegation  the  plaintiff  for  a  sufficient  time  to  show 
of  the  ultimate  fact  of  ownership  must  title  in  the  plaintiff,  it  is  equivalent  to 
be  deemed  to  control  any  reference  to  a  direct  allegation  of  ownership,  and  a 
instruments  annexed  to  the  complaint  judgment  that  the  plaintiff  is  the  owner 
by  way  of  description,  to  define  the  of  the  property  is  supported  by  the 
nature  of  the  rights  claimed  by  the  complaint.  Batchelder  v.  Baker,  79 
plaintiff,  although  the  instruments  may  Cal.  266. 

not  show  a  sufficient  deraignment  of  Ayerment  of  FMti  Kot  Prqndioed  Vy 

title.  Ayerment  of  Conolniione.  —  A  statement 

Illnatrationi  of  Bole.  —  An  allegation,  in  a  bill,  as  a  mere  legal  deduction  by 
that  the  complainant  is  the  true  and  the  pleader,  that  the  defendants  "  are 
equitable  owner  of  the  land  by  pur-  not  precluded  at  law  from  the  posses- 
chase  from  another  is  insufficient  if  it  sion  "  of  the  premises  will  not  preju- 
does  not  allege  that  such  other  had  dice  the  bill  as  one  quia  timet  if  it 
title.  Harriil  v.  Robinson,  6x  Miss,  appears  from  its  face  that  the  com- 
153.  plainant,  by  the  length  of  his  posses- 

Acomplaint  to  quiet  title  to  real  estate  sion,     has     acquired     a     valid     title, 

which  alleges  that  the  plaintiff  is  the  Buchanan  v,  Roy,  2  Ohio  St.  251. 

ovvner  in  fee  simple  is  not  rendered  in-  Aider  by  Judgment.  —  The  failure  to 

sufficient  by  an  averment  that  his  title  allege  in  the  petition  that  the  plaintiff 

is  deduced  through  '*  the  Indianapolis  had  been  in  the  exclusive  adverse  pos- 

Warm  Air  Co.,"  as  such  companies  are  session  of  the  premises  for  ten  years, 

empowered     under    certain     circum-  and  of  the  court  to  find  that  fact  in  the 

stances  to  take,  hold,  and  convey  real  decree,   will    not    constitute    material 

estate.     Gabe  v.  Root,  93  Ind.  256.  error  after  judgment,  where  the  proof 

1.  Bireot  Ayerment  of  Title  Kot  Beoei-  shows  the  possession  to  have  been  of 

sary.  —  Batchelder  v.    Baker,   79  Cal.  that  character.     Tourtelotte  9.  Pearce, 

266;    Earle  v,   Peterson,  67  Ind.   503;  27  Neb.  57. 

Illingsworth  v,   Stanley,  40  Kan.  61;  8.  Arkansas. — Stafford  v.  Watson,  41 

Johnson   v.    Robinson,  20  Minn.    189;  Ark.  17;  Grieslerz/.  McKennon,  44Ark. 

Buchanan  v.  Roy,  2  Ohio  St.  251;  Bel-  517. 

lingham    Bay  Land  Co.  v.  Dibble,  4  California,  —  Fudickar 2^.  East  Rfycr- 

Wash.   764;    Wagner  v.  Law,  3  Wash,  side  Irrigation  Dist.,  109  Cal.  29. 

500,  28  Am.  St.  Rep.  56.  Illinois,  —  Roosevelt  v.  Hungate,  iro 

'*  If   the   facts   stated   show   the  in-  111.  599. 
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with  that  of  the  common  grantor.* 

A  Copy  of  the  Deed  or  other  evidence  of  title  under  which  the  plain* 
tiff  claims  need  not  be  set  out.* 

Title  at  the  Commencement  of  the  Suit  must  be  averred,'  and  an  aver- 
ment that  the  plaintiff  had  title  at  some  previous  time  is  not 
sufficient.* 

Legal  or  Equitable  Title.  —  It  should  be  alleged  that  the  title 
claimed  is  legal  or  equitable.* 

Hotioe  of  Equities. —  Notice  by  the  defendant  of  the  plaintiff's 
equities  should  be  alleged  where  the  superiority  of  the  plaintiff's 
title   depends   upon   the   fact   of   notice,®   and   upon  the  same 

Indiana. — Millis  v.  Roof,  121    Ind,  which  the  appellant  claimed,  without 

360.  any  allegation  of  mistake  or  prayer  for 

Kentucky.  —  Keller  v,  Stanley,  (Ky.  reformation.        Glasmann    v,   O'Don- 

1887)  4  S.  W.  Rep.  807,  86  Ky.  240.  nell,  6  Utah  446. 

Minnesota.  —  Horning   v.    Sweet,  27  2.  Lash  z'.  Perry,  19  Ind.  323. 

Minn.  277.  An  Amended  Cross-complaint  need  not 

Mississippi,  —  McCready  v.  Lansdale,  set  out  a  title  bond  which  is  the  basis 

58  Miss.  877.  of  the  title  to   the  real  estate,   when 

Missouri  —  Miller  v  Hardin,  64  Mo.  such  bond  was  filed  with  the  original 

545;  Merchant's  Bank  v,  Harrison,  39  cross-complaint,  and  was  referred    to 

Mo.  434,  93  Am.  Dec.  285.  by  the  amended   pleading  as   having 

North     Carolina.  —  Whissenhunt    v.  been  so  filed.     Earle  v,   Peterson,  67 

Jones,  78  N.  Car.  361;  Curleer.  Smith,  Ind.  503. 

91  N.  Car.  173.  8.  Parke  v.  Brown,  12  111.  App.  291. 

Washington, — Jackson  v.  Tatebo,  3  4.  Parke  v.  Brown,  12  111.  App.  291. 

Wash.  450.  And  see  generally  the  cases  cited  at  the 

Wisconsin.  —  Orton  v.    Noonan,    19  beginning 'of  this  section  to  the  e7ect 

Wis.  350.  that    title    in    the    plaintiff    mast    be 

1.  Conneeting  Title  with  That  of  Com-  shown. 

mon  Chrantor.  —  Grove  v,  Jennings,  46  Snfflcienoy  of  Ayerment  of  Present  Title. 

Kan.  366;  Cleveland  V.  Stone,  51  Minn.  — An  averment  that  the  plaintiff  was 

274,  wherein  it  was  held,  in  an  action  the  owner  at  the  time  of  making  the 

to  cancel  as  a  cloud  on  title  a  mortgage  instrument  sought  to  be  canceled  and 

executed  by  a  former  owner,  that  it  is  that  the  plaintiff  is  now  and  has  been 

not  enough  to  allege  that  the  plaintiff  for  more  than  five  years  last  past  in 

is  the  owner  at  the  time  of  bringing  the  possession  is  a  suflScient  averment  of 

action  without  showing  any  privity  be-  title  where  there  is  no  averment  that 

tween  him  and  the  mortgagor  so  that  the  plaintiff  ever  parted  with  the  title, 

the  mortgage,  if  valid,  encumbers  the  Scarborough  v,  Myrick,  47  Neb.  794. 

plaintiff^s  title.     The  court  said:  "  We  5.  Grissom  v.  Moore,  106  Ind.  296. 

do  not  mean  to  be  understood  that  in  If  an  Equitable  Title  Is  Claimed,  all  the 

his  pleading  he   must  trace   the   title  facts  which  go  to  maintain  it  may  be 

step  by  step  from  the  mortgagor  to  him-  set  out  even   though   they   show   the 

self.     As  a  matter  of  pleading  it  would  right  in  the  plaintiff  to  a  specific  per- 

be  enough  to  allege  that  since  the  ex-  formance  of  an  agreement  to  convey, 

ecution  of  the  mortgage  he  succeeded  Grissom  v.  Moore,  106  Ind.  296. 

to,  and  now  holds,  the  title  which  the  6.  Earle   v.    Peterson,   67   Ind.    503; 

mortgagor  at  that  time  had.'*  Brinton     v.    See  vers,     12    Iowa    389; 

Pleadbig  and  Proof.  —  Where  a  cross-  O'Neill  v.  Cole,  4  Md.  107;    Salisbury 

complaint  averred  title  in  fee  and  set  v.   Miller,  14  Mich.   160;    Damouth  v, 

out  a  title  by  a  chain  of  deeds,  and  the  Klock,    29    Mich.     289;     Osborne    v, 

answer  to  the  cross-complaint  set  out  Prather,  83  Tex.  208. 

title  in  fee  and  deraigned  the  title  by  a  Snffioiency  of  Ayerment.  —  Where  the 

chain  of  deeds,  both  claiming  from  a  facts     stated     in     a    cross-complaint 

common  grantor,  evidence  wasadmissi-  amounted  to  an  averment  of  equitable 

ble  to  show  that  there  was  a  mistake  in  title  to  the  land  and  the  opponent's  no- 

the  description  in  one  of  the  deeds  under  tice  of  such    title  at  the  time   when 
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principle  want  of  notice  by  the  plaintiff  of  the  defendant's  equi- 
ties must  be  alleged.* 

Proof  Knit  Correipond  to  Title  Alleged.  —  Where  the  source  and  nature 
of  the  plaintiff's  title  a*-e  alleged,  title  from  another  source  or  of 
a  different  nature  cannot  be  proved.* 

Where  the  Plaintiif  Is  Hot  Entitled  to  Poeseesion  the  complaint  must 
show  the  nature  of  his  title  or  interest,  and  that  it  is  consistent 
with  the  right  of  possession  in  another.' 

Ayerring  Tax  Title.  —  A  bill  brought  by  the  holder  of  a  tax  title 
must  show  affirmatively  the  proceedings,  so  that  it  can  be  seen 
whether  or  not  the  title  is  good.'* 

Title  by  Pablio  Sale.  —  It  is  not  necessary  to  allege  all  the  facts 
essential  to  establish  the  regularity  of  a  sale  made  by  public 
officers  forty  years  previously,  as  after  such  a  lapse  of  time  it  will 
be  presumed  that  the  officers  did  their  duty  and  that  the  sale  was 
valid.* 

3.  Averments  as  to  Possession  —  a.  Necessity  of  Averments. 

—  General  Bnle.  —  Where  possession  on  the  part  of  the  plaintiff  is 
a  jurisdictional  fact  it  must  be  alleged,  and  if  put  in  issue  it  must 
be  proved ;  ®  but,  as  has  been  seen,  there  are  many  classes  of 

he  acquired  possession,  an  affirmative  3.  Pittsburg,  etc.,  R.  Co.  v,  O'Brien, 

averment  was  not  necessary,  but  a  mo-  142  Ind.  218. 

tion  to  render  more  specific  might  have  4.  Koch  v.  Hubbard,  85  III.  533. 

been  made.     Earle  v,  Peterson,  67  Ind.  A  Complaint  by  the  Holder  <rf  a  Tax 

503.  Deed,  to  bar  the  rights  of  the  former 

1.  Chew  V,  Calvert,  Walk.  (Miss.)  54.  owner  of  the  land  and  quiet  the  title. 

When  Ayerment  of  Kotioe  Is  TTnneoee-  which  avers  the  regularity^  of  the  tax 

sary. —  In  a  suit  by  one  claiming  title  proceedings  and  the  executing  and  re- 

under    execution     to    quiet    title    as  cording  of  his  tax  deed  under  which  he 

against  a  later  judgment,  under  which  claims  absolute  title  and  right  of  pos- 

the  defendant  was  about  to  proceed,  it  session  states  a  good  cause  of  action, 

was  held  not  necessary  to  aver  that  at  Wakeiey  v.  Mohr,  15  Wis.  609. 

the  time  of  his  purchase  he  had  no  no-  Where  the  owner  by  adverse  posses- 

tice  of  the  proceeding  to  enforce  the  sion  relies  on  a  tax  deed   merely  as 

later    lien.     Such    notice    is   not   pre-  color  of  title,  the  bill  need  not  allege 

sumed.     Head  v,  Fordyce,  17  Cal.  149.  that  the  proceedings  upon  which  the 

3.  Johnson  v,  Poniious,  118  Ind.  270;  lax    deed    rests    were    properly    con- 

Pittsburg,  etc.,  R.  Co.  v.  O'Brien,  142  ducted.     Walker  v.  Converse,  148  111. 

Ind.  218.  622. 

Pleading  and  Proof.  —  An  averment  of  6.  McPheeters  v.  Wright,   no  Ind. 

ownership  in  fee  is  not  supported  by  519. 

proof  of  an  equitable  title  under  a  con-  An  Allegation  of  Title  under  an  Admin- 
tract  of  purchase.  Hersey  e/.  Lambert,  ietrator's  Sale  made  under  special  legts- 
50  Minn.  373.  lative  authority  is  sufficient  without  an 

Where  the  plaintiff  claims  under  two  averment  that  the  bond  required  by  the 

titles,  if  he  can  establish  either  one  of  statute  to  be  executed  previous  to  the 

them  it  will  be  sufficient.     Gregory  v,  sale  was  in   fact  executed;  and  on  its 

Langdon,  ii  Neb.  168,  citing  Enders  v.  being    put  in    issue,    those    claiming 

Sternbergh,  2  Abb.  App.  Dec.  (N.  Y.)3i.  under  such  title  may  prove  the  execu- 

A   legal    title   acquired  pendente  lite  tion  of  the  bond.     Holman  v,  Norfolk 

under  deeds  made  to  cure  defects  in  Bank,  12  Ala.  369.     See  also  Polk  v. 

the    deed    under    which   the    plaintiff  Rose,  25  Md.  153. 

originally  claimed   may   be  set  up  by  6.  Alabama,  —  Gore  v.  Dickinson,  98 

supplemental    complaint.       Lowry    v.  Ala.    363;    Curry  v.   Peebles,   83  Ala. 

Harris,  12  Minn.  255.  225;    Thorington   v.    Montgomery,   82 
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cases  where  possession  on  the  part  of  the  plaintiff  is  not  neces- 

Ala.  591;    Adler  r.  Sullivan,  115  Ala.    41  S.  W.  Rep.  436;  Whipple  v.  Earick, 


582. 


93  Ky.  124;  Packard  v,  Beaver  Vallev 


Arizona.  —  Ely  v.  New  Mexico,  etc..     Land,  etc.,  Co.,  96  Ky.  249. 
R.  Co.»  (Arizona  1888)  19  Pac.  Rep.  6;        Maryland,  —  Livingston  r.   Hall.  73 
Astiazaran  v.  Santa  Rita  Land,  etc.,     Md.  386. 


Co.,  (Arizona  T889)  20  Pac.  Rep.  189. 


Michii^an,  —  Howell    v,    Merrill,   30 


Arkansas.  —  Miller    v.    Neiman,    27  Mich.     282;     Stockton    v.     Williams, 

Ark.  233;    Chaplin  v.  Holmes,  27  Ark.  Walk.  (Mich.)  120;  Barron  v.  Robbins, 

414.  22  Mich.  35;    Kilgannon  v.  fcnkinson, 

California.  —  Brooks  t'.  Calderwoocl,  51    Mich.   240;    Torrent    v.   Muskegon 

34  Cal.  563;    Ferris  v.  Irving,  28  Cal.  Booming  Co  ,  22  Mich.  354;  Hanscom 

645;     Pralus    V.   Jefferson    Gold,   etc.,  v,  Hinman,  30  Mich.  419. 
Min.  Co.,  34  Cal.  559;  Ritchie  v.  Dor-        Minnesota.  —  Wilder  v.  St.  Paul,  12 

land,  6  Cal.  33;    Curtis  v.  Sutter,  15  Minn.  192. 

Cal.  259;  San  Francisco  v.  Beideman,        Missouri. — Charm  Mfg.  Co.  t'.  Dono- 

17  Cal.  443;  Van  Winkle  v.  Hinckle,  21  van,  14  Mo.  App.  591. 
Cal.  343:    Rico  V.  Spence,  21  Cal.  504;         New  Jersey.  —  Allaire   v.    Ketcham, 

Lylc  V.  Rollins,  25  Cal.  437;  Rough  v.  55  N.  J.  Eq.  168;    Nixon  v.  Walter.  41 

Simmons,  65  Cal.  227.  N.  J.  Eq.  J04;  Beale  v,  Blake,  45  N.  J. 

Colorado.  —  Reynolds    v.    Campling,  Eq.  668. 


23  Colo.  105;  Wall  V.  Magnes.  17  Colo. 
476;  Amter  v.  Conlon,  22  Colo.  150. 


New    York.  —  Nickerson   v.    Canton 
Marble  Co.,  35  N.  Y.  App.  Div.   iii: 


Florida,  —  Sloan   v,   Sloan,   25    Fla.  Churchill  v,  Onderdonk,  59  N.  Y.  136; 

53;    Haworth  v.  Norris,   28   Fla,  763;  Austin  v,  Goodrich,  49  N.  Y.  266;  Bar- 

Patton  V.  Grumpier,  29  Fla.  573;  Gra-  nard  v.  Simms,  42  Barb.  (N.  Y.)  304; 

bam  V.  Florida  Land,  etc.,  Co.,  33  Fla.  Andrus  v.  Wheeler.  18  Misc.  Rep.  (N. 

356;  Watson  V.  Holliday,  37  Fla.  488;  Y.  Supreme  Ct.)646;  Pearce  v.  Moore, 


Richards  v.  Morris,  39  Fla.  205. 


114  N   Y.  256;  King  V.  Townshend,  78 


Illinois.  —  Hardin   v.  Jones,  86   111.  Hun  (N.  Y.)  380. 

313;    Whitney  r.  Stevens,  97  111.  482;  Ohio.  —  Lusby    v.    Jones,   31    Cine. 

Robertson   v.   Wheeler,    162    111.    566;  Wkly.  L.  Bui.  70;    Clark  v.  Hubbard, 

Gage  V.  Schmidt,  104  111.  106;  Gage  v,  8  Ohio  382:    Howard   v.   Levering,   8 

Abbott,  99  111.  366;  Oakley  v.  Hurlbut,  Ohio  Cir.  Cl.  Rep.  614,  4  Ohio  Cir.  Dec. 

100  111.  204:  Booth  V.  Wiley,  102  111.  H;  236. 

Gage  v.  Griffin,   103  111.  41;    Gage  v.  Oregon.  —  Coolidge   v.    Forward,    11 

Parker,  103  III.  528;  Johnson  v.  Huling,  Oregon  120;    Edgar  v.  Edgar,  26  Ore- 

127    III.  14;    Parke   v.   Brown,  12   111.  gon  65;    Zumwalt  v.  Madden,  23  Ore- 

App.  291;    Holden  v.  H olden,  24  III.  gon  185. 

App.  106;    Johnson  v.  McChesney,  33  Pennsylvania.  —  McAndrew    v.    Mc- 

111.  App.  526;  Gould  V.  Sternburg,  105  Andrew,  3  C.  PI.  Rep.  (Pa.)  174. 

111.  488;    Wetherell  v.  Eberie,  123  III.  Wisconsin. —  ^^^^fi^r  v,  Whelplej,37 

666;    Glos  v.  Randolph.   133   III.   197;  Wis.  334;    Wals  v.  Grosvenor,  31  Wis. 

Ga^e  V.  Curtis,  122  111.  520;  Monson  681;  Leihy  ».  Ashland  Lumber  Co.,  49 

V.   Kill,  44  111.  App.  306;    Monson   v.  Wis.  165;  Krebs  s/.  Dodge,  9  Wis   i. 

Jacques,   144   III.   651;    Illinois   Land,  Wyoming,  —  Durell      v.     Abbolt, 

etc.,  Co.  V.  Speyer,  138  111.  137.  (Wyoming  1896)  44  Pac.  Rep.  647. 

Kansas.  —  Westbrook     v,    Schmaus,  United  States.  —  Sayers  /•.  Burkhardt, 

51   Kan.  558;    Douglass  v,  Nuzum,  16  42  U.  S.  App.  742;    Northern   Pac.  R. 

Kan.  515;  Pierce  «/.  Thompson,  26  Kan.  Co.  v.  Amacker,  7  U.  S.  App.  41 ;  Ken- 

714;    Grove  v.  Jennings,  46  Kan.  366;  nedy    v.    Elliott,    85    Fed.    Rep.    834; 

Entreken  v.  Howard,  16  Kan.  551;  Al-  Southern   Pac.  R.  Co.   v.  Stanley,  49 


drich  V.  Boice,  56  Kan.  170. 


Fed.  Rep.  265;    Southern  Pac.   R.  Co. 


Kentucky.  —  Smith  v.  Gatliff.  9  Ky.  v.  Goodrich,  57  Fed.  Rep.  881;  Blyihe  v. 

L.  Rep.  553;    Gately  v,  Weldon,  (Ky.  Hinckley,  84  Fed.  Rep.  234;   Holland 

1890)  14  S.  W.  Rep.  680,  12  Ky.  L.  Rep.  v.  Challen,  no  U.  S.  15;  Whitehead  v. 

621:  Coppage  V,  Griffith,  (Ky.  1897)40  Shattnck,  138  U.  S.  147;    Frey  v,  Wil- 

S.  W.    Rep.  908;  Cornelieson  v.   Fou-  loughby,  27  U.   S.  App.  417,  63  Fed. 

shce,  (Ky.   1897)  40  S,  W.  Rep.   680;  Rep.  865;  Sanders  v.  Devereux,  19  U. 

Weaver  v.  Bales,  (Ky,  1896)  33  S.  W.  S.  App.  630,  60  Fed.  Rep.  311;    Gom- 

Rep.  1 1 18;  Smith  r.  White,  (Ky.  1897)  bert  v.  Lyon,  80  Fed.  Rep.  305;  North- 
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sary,  and  of  course  in  these  cases  possession  need  not  be  averred.^ 
Where  the  PremiBes  Are  Vacant,  possession  is  not  necessary,  as  has 
been  seen,*  but  such  vacancy  must  be  alleged  or  the  pleading 
will  be  bad  for  failing  to  allege  possession.' 

ern  Pac.   R.  Co.   v.  Roberts,  42  Fed.  Where  the  purpose  of  the  bill  is  to 

Rep.  734;  Union  Mill,  etc.,  Co.  v.  War-  set  aside  as   fraudulent  judicial  pro- 

ren,  82  Fed.  Rep.  519;    Parley's  Park  ceedings,   to   declare  deeds   made    in 

Silv^er  Min.  Co.  v,  Kerr.  130  U.  S.  256;  pursuance  thereof  null  and  void,  and 

Read  v.  Dingess,  60  Fed.  Rep.  28.  to  free  the  complainants'  lands  from 

1.  Alabama,  —  Gore  v,  Dickinson,  98  the   lien   of  certain  taxes  and   of   the 


27 


V,    Gates, 
V,    Wilson, 


V,    State,     99 


II 


claim  of  forfeiture  declared  in  such 
proceedings,  it  is  not  necessary,  in 
order  to  give  jurisdiction  to  a  court  of 
80  equity,  to  allege  that  the  complainants 
were  in  possession  of  the  lands  at  the 
19  time  of  instituting  the  suit.  Sayers  v. 
Burkhardt,  42  U.  S.  App.  742. 

Where  the  action  is  not  to  quiet  title, 
but  rather  to  obtain  the  title  admitted 
to  be  in  the  defendant,  the  objection 
that  the  plaintiff  does  not  allege  that 
he  is  in  possession  is  not  available. 
Rousseau  v,  Lambert,  10  Ky.  L.  Rep.  23. 

3.  See  supra ^  V.  2.  b.  Sufficiency  of 
Averments 

3.  Vacancy  KixBt  Be  Alleged  — ^ri(7»- 
sas,  —  Miller  v.  Neiman,  27  Ark.  234. 

Florida,  —  Richards  v,  Morris^  39 
Fla.  205;  Watson  v.  Holliday,  37  Fla. 
488. 

Illinois,  —  Gage  v,  Abbott,  99  111. 
366;  Oakley  v,  Hurlbut,  100  111.  204; 
Booth  V.  Wiley,  102  111.  84;  Gage  v. 
Griffin,  103  111.  41 ;  Gage  v.  Parker,  103 
111.  528;  Gould  V,  Slernburg,  105  111, 
488;  VVetherell  v,  Eberle,  123  111,  666; 
Johnson  r.  Huling,  127  111.  14;  Parke 
V,  Brown,  12  111.  App.  291;  Holden  v. 
Holden,  24  III.  App.  106;  Johnson  v, 
McChesney,  33  111.  App.  526;  Robert- 
son V.  Wheeler,  162  III.  566;  Glos  v, 
Randolph,  133  III.  197;  Gage  v.  Curtis, 
122  111.  520;  Illinois  Land,  etc.,  Co.  v, 
Speyer,  138  III.  137. 

JCatjsas.  —  Westbrook  v.  Schmaus,  51 
Kan.  558. 

Minnesota,  —  Kipp    v.    Hag  man, 

U.  S.     (Minn.  1898)  75  N.  W.  Rep.  746;  Conk- 

lin  V,  Hinds,  16  Minn.  457. 

18 


Ala.  363. 

Arkansas, — Chaplin  v.   Holmes, 
Ark.  414. 

California.  —  Brusie 
Cal.  462. 

Colorado,  —  Mulock 
Colo.  296. 

Indiana,  —  McCaslin 
Ind.  428. 

Iowa,  —  Lewis  v,  Soule,  52  Iowa 
Lees  V,  Wetmore.  58  Iowa  170. 

Kansas,  —  Keith  v,  Keith,  26  Kan.  41 ; 
Douglass  V,  Nuzum,  16  Kan.  515; 
Westbrook  v,  Schmaus,  51  Kan.  558; 
Grove  v,  Jennings,  46  Kan.  366. 

Kentucky.  —  Packard  v.  Beaver  Val- 
ley Land,  etc.,  Co.,  96  Ky.  249. 

Michigan.  —  Geney  v.  Maynard,  44 
Mich.  578;  King  v.  Carpenter,  37  Mich. 
363;  Ormsby  v,  Barr,  22  Mich.  80. 

Minnesota,  —  Donnelly  v.  Simonlon, 
7  Minn.  167. 

Tennessee.  —  Almony  v.  Hicks,  3 
Head  (Tenn.)  42. 

Texas,  —  Day  Land,  etc.,  Co.  v.  State, 
68  Tex.  526. 

Washington.  —  Jackson  v.  Tatebo,  3 
Wash.  461. 

West  Virginia,  —  Christian  v.  Vance, 
41  W.  Va.  754. 

United  States.  —  Reynolds  v.  Craw- 
fordsville  First  Nat.  Bank,  112  U.  S. 
405;  Holland  v.  Challen,  no  U.  S.  24; 
Sayers  v.  Burkhardt,  42  U.  S.  App. 
742;  Gage  V.  Kaufman,  133  U.  S.  471 ; 
Simmon's  Creek  Coal  Co.  v.  Doran, 
142  U.  S.  417;  Rich  V.  Braxton,  158  U. 
S.  375;  Harding  v.  Guice,  42 
App.  411,  80  Fed.  Rep.  162. 

When  Averment  of  FoBseesion  Is  Hot  iVeiv  York.  —  Andrus  r.  Wheeler, 
Necessary.  —  Where  a  party  is  seeking  Misc.  Rep.  (N.  Y.  Supreme  Ct.)  646. 
a  character  of   relief  formerly  given  in  Washington,  —  Lemon  v.  Waterman, 

courts  of  chancery,  and  has  set  forth     2  Wash.  Ter.  485. 

stite  of  facts  in  his  petition  as  United  States,  —  Southein  Pac.  R. 
the  rules  of  equity  practice  Co.  v.  Goodrich,  57  Fed.  Rep.  879; 
entitle  him   to  relief,  it  is  not     Blvthe  v.  Hinckley,  84  Fed.  Rep.  234. 


such  a 

under 

would 

necessary  for  him   to  allege  or  show 

that  he  is  in  the  actual  possession  of 

the   real   estate.     Keith   v.    Keith,    26 

Kan.  41:  Smith  v.  Cooper,  38  Kan.  446; 

Grove  v,  Jennings,  46  Kan.  366. 


The  Averment  of  Vacancy  It  XateiiAl 
and  must  be  proved.  Glos  v.  Ran- 
dolph, 133  III.  197. 

Proof  of  Vacancy  Is  Waived  where  the 
defendant  sets  up  title  in  himself  and 
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Vo  Adequate  Bemedy  at  Law.  —  Where  facts  are  averred  showing 
that  the  plaintiff  has  no  adequate  remedy  at  law,  notwithstand- 
ing he  is  out  of  possession  and  can  maintain  ejectment,  an  aver- 
ment of  possession  is  not  necessary/  nor  need  the  plaintiff  aver 
that  the  land  is  vacant.* 

WalTer  of  Objeetlon.  —  The  want  of  an  averment  that  the  plaintiff 
is  in  possession  is  waived  where  the  objection  is  not  taken  by 
plea,  answer,  or  demurrer.* 

b.  Sufficiency  of  Averments.  —  It  is  not  enough  that  it 
does  not  appear  who,  if  any  one,  is  in  possession,  but  there  must 
be  a  positive  averment  that  the  plaintiff  is  in  possession,  or  that 
both  the  plaintiff  and  the  defendant  are  out  of  possession ;  *  and 
an  averment  of  possession  in  the  words  of  the  statute  is  suffi- 
cient.* A  mere  general  allegation  of  possession  by  the  plaintiff 
is  sufficient,®  unless  in  addition  thereto  other  specific  facts  and 
circumstances  are  alleged  which  show  that  in  fact  the  plaintiff 
has  not  a  sufficient  possession.^ 

An  Allegation  of  Ownership  in  Fee  Simple  has  been  held  to  be  a  suffi- 

prays  affirmative  relief.     Kipp  v.  Hag-  would   be   overruled   where   the  corn- 
man,  (Minn.  1898)  75  N.  W.  Rep.  746.  plaint  failed  to  show  clearly  who  was 

1.  Ely  V.  New   Mexico,  etc.,  R.  Co.,  in  actual  possession. 

(Arizona  1888)  19  Pac.  Rep.  6.  A  complaint  to  establish  and  quiet 

mnstration.  —  Where  the  legal  title  title  alleged  a  parol  contract  of  pur- 
is  not  disputed,  bat  the  defendant  sets  chase  and  the  payment  of  part  of  the 
up  an  equity  constituting  a  cloud  which  consideration,  and  that  the  plaintiff 
does  not  affect  the  legal  right  to  pos-  **  immediately  upon  said  purchase  en- 
session  and  which  an  action  at  law  will  tered  into  possession  of  said  real  estate 
not  determine,  the  remedy  at  law  is  and  has  ever  since  kept  actual  and 
not  adequate  and  the  bill  need  not  aver  open  possession."  This  was  held  to 
possession.  Holden  v.  Holden,  24  111.  be  sufficient,  as  against  a  motion  in  ar- 
App.  106.  rest  of  judgment,  to  show  that  posses- 

8.  Ayennent  of  Yaoanoy  Hot  Keoessary.  slon  was  taken  under  and  by  virtue  of 

—  Johnson  V.  McChesney,  33  111.  App.  the   contract,     Hyneman    v,    Roberts, 

526;    Sanders  v.  Parshall,  67  Hun  (N.  118  Ind.  137. 

Y.)  105,  affirmed  142  N.  Y.  679.  5.  Lusby  v.  Jones,  31  Cine.  Wkly.  L. 

S.  Gage    V.    Schmidt,    104   111.    106;  Bui.  70. 

Snowden  v.  Tyler,  21  Neb.  215.  6.  Walker  v.   Pease,   17  Misc.   Rep. 

The  failure  of  the  complaint  to  allege  (N.  Y.  Supreme  Ct.)  415, 

possession  is  waived  where  the  defend-  Actnal     Possesaion.  —  An     allegation 

ant,  instead  of  demurring,  answers  and  that  the  plaintiff  is  in  possession  of  the 

goes  to  trial  and  permits  possession  to  tract  of  land  is  dispute  is  substantially 

be  shown  without  objection.     Monson  equivalent   to  an   averment   that    the 

V.   Kill,  44  111.  App.  306;    Monson  v,  plaintiff     is     in     actual     possession. 

Jacques.   144    111.    651;    Nickerson   v.  Weaver  v.  Bates,  (Ky.  1896)  33  S.  W. 

Canton  Marble  Co.,  35  N.  Y.  App.  Div.  Rep.  1118. 

III.  7.  Walker  v.   Pease,   17  Misc.  Rep. 

But  the  court  may  of  its  own  motion  (N.  Y.  Supreme  Ct.)  415. 

raise  the  objection,  as  it  goes  to  the  Bepognant    Avermente.  —  Where    the 

jarisdiction     of     the     subject-matter,  complaint  alleges  that  the  plaintiff  is 

Gage  V.  Schmidt,  104  111.   108,  citing  seized  in  fee  simple,  and  further  alleges 

Kimball  r.  Walker,  30  111.  482.  that  part  of  the  land  is  in  possession 

4.  Wcihcrell   v.  Eberlc,  123  111.  666;  of  the   defendant  and   the   remainder 

Southern  Pac.  R.  Co.  v,  Goodrich,  57  thereof  is  vacant,  the  two  averments 

Fed.  Rep.  879.  must  be   construed  together;    and  so 

In  Union  Pac.  R.  Co.  v.  Meier,  28  construed  they  are  insufficient  as  an 

Fed.  Rep.  9,  it  was  held  that  a  demurrer  averment  of    actual    possession,    and 
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cieiit  allegation  of  possession,  as  possession  is  prima  facie  pre- 
sumed to  follow  tlie  legal  title.* 

An  Ayerment  that  the  Plaintiff  It  Legally  in  Possesaion  is  not  equivalent 
to  an  averment  of  actual  possession,  but  is  a  mere  conclusion 
and  is  insufficient.* 

4.  Bescription  of  Property.  —  The  property  in  question  should 
be  described  in  the  bill  or  complaint  with  sufficient  certainty 
that  it  may  be  identified,' 

6.  Averments  as  to  Claims  of  Befendant  —  Aisertion  of  Claim.  —  It 
must  be  alleged  that  the  defendant  is  asserting  some  claim 
adverse  to  the  plaintiff.* 

therefore  the  bill  is  bad  on  demurrer,  the    description     in    question    is    one 

Northern  Pac.   R.  Co.  v.  Amacker,  7  bounded  by  reference  to  the  line  of  a 

U.  S.  App.  33,  49  Fed.  Rep.  529.  third  person,  the  true  location  of  stich 

1.  Gage  V,  Kaufman,  133  U.  S.  471,  a  line  is  one  of  the  necessary  facts  of 

cited    wiib    approval    and  followed  in  the  complainant's  case,  which  should 

Andrus  v.  Wheeler,  18  Misc.  Rep.  (N.  be  clearly  and  definitely  set  forth   in 

Y.  Supreme  Ct.)  648.     Compare  North-  the  bill.     Howell  ».  Merrill,  30  Mich, 

ern  Pac.   R.  Co.  v.  Amacker,   7  U.  S.  282. 

App.  33.  Demnrrer  for  Uncertainty.  —  A  descrip- 

3.  Smith  s'.  Gatliff,  (Ky.  1887)  5  S.  W.  tion   of  real  estate  in  a  complaint  to 

Rep.  558.  quiet  title  which  is  sufficient  for  the 

Z,  Alabama. — Ward  v.  Janney,   104  identification  of  property  is  not  subject 

Ala.  122;  Loeb  v,  Wolff,  116  Ala.  273.  to  a  demurrer  for  ambiguity  and   un. 

California, -—YK^^A    v,    Fordyce,    17  certainty.     Miller  v.  Luco,  80  Cal.  257. 

Cal.   149:    Redd  v.  Murry,  95  Cal.  48;  Waiver  of  Objection  to  Variance.  —  A 

Miller  v.   Luco,   80  Cal.  257;    Bulwer  variance   between    the  description    ol 

Consol.  Min.  Co.  v.  Standard  Consol.  land  in  the  bill  and  in  the  deeds  intro* 

Min.  Co.,  83  Cal.  589.  duced  in  evidence  is  waived  by  not  ex- 

Connecticut.  —  Laws    Conn.   1893,   p.  pressly  objecting  to  their  introduction 

237,  §  2.  on  that  ground.     Smith  v,   Prall,  133 

Indiana. — Johnson    r.    Taylor,    106  111.  308. 

Ind.   89;    Satterwhite  v.  Sherley.    127  ^,  Alabama,  —  Adler  v.  Sullivan,  115 

Ind.    59;    Conger   v.    Miller,  104  Ind.  Ala.  582. 

592;    Sharpe  v.   Dillman,  77   Ind.  280;  California.  —  Wilson   v.  Carter,   117 

Ratliff  V.  Stretch,  117  Ind.  526.  Cal.    53;    Stoddart    v,  Burge,  53  Cal. 

Iowa.  —  Rogers  v.  Turpin,  105  Iowa  394;  Rough  v.  Simmons,  65  Cal.  227. 

183.  Indiana.  —  Rausch  v.  United  Breth- 

Michigan.  —  Butler  z/.  Grand  Rapids,  ren,  etc.,   107    Ind.   i;    Satterwhite  v. 

etc.,  R.  Co.,  85  Mich.  246.  Sherley,  127  Ind.  59;  Conger  v.  Miller, 

Mis50uri.  —  Rees  v.  McDaniel,    115  104  Ind.  592;  Nutter  «/.  Fouch,  86  Ind. 

Mo.  145.  451;    Locke   v.   Catlett,   96    Ind.   291; 

Newjersey.  —  Bishop  v.  Waldron,  56  Johnson  v.  Taylor,  106  Ind.  89;  Bisel 

N.  J.  ^.  484;    Powell  V.  Mayo.  26  N.  v.  Tucker,  121  Ind.  249. 

J.  Eq.  125.  Kansas.  —  Entreken   v.   Howard,    16 

Ohio.  —  Howard  v.  Levering,  8  Ohio  Kan.  551. 

Cir.  Ct.  Rep.  614,  4  Ohio  Cir.  Dec.  236.  Kentucky.  —  Whipple   v,    Earick,   9J 

United  States.  —  Union  Mill,  etc.,  Co.  Ky.  121 ;  Campbell  v.  Disney,  93  Ky.  41. 

V.   Warren.  82    Fed.   Rep.   519;    Gold-  Michitran.  —  Stockton    v.    Williams, 

smith  V.  GilUland,   10  Sawy.   (U.    S.)  Walk.   (Mich.)   120;    Cleland    v.    Ca& 

606,  22  Fed.  Rep.  867.  grain,  92   Mich.  139;    Torrent  v.  Mus 

Sufficiency  of  Deeoription.  —  A  descrip-  kegon  Booming  Co.,  22  Mich.  354. 

tion   of  the  land  as  a  "sandbar,**   a  Oregon,  —  Zumwalt    v.    Madden,   23 

*•  piece  of  low,    wet  ground,"  etc.,  is  Oregon  185. 

sufficient     to     include     an    "island."  Wisconsin.  —  Broderick  v.  Cary,  98 

Butler  V.  Grand  Rapids,  etc.,   R.  Co.,  Wis.  419;  Gamble  v.  Loop,  14  Wis.  465. 

85  Mich.  246.  United  States,  —  Kennedy  v.  Elliott, 

Where  a  bill  makes  a  case  in  which  85  Fed.  Rep.  832;    Sharpleigh  v,  Sur^ 
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KatQTO  and  Gircnmitanooo  of  Claim.  —  In  an  ordinary  statutory  action 

for  the  determination  of  adverse  claims,  whether  they  constitute 
clouds  or  not,  it  is  generally  held  not  to  be  necessary  to  describe 
particularly  the  nature,  extent,  and  circumstances  of  the  defend- 
ant's claim.*  although  a  few  cases  have  taken  a  contrary  view,* 
but  it  must  be  directly  averred  or  facts  must  be  stated  showing 

dam,  I  Flipp.  (U.  S.)  472.  21  Fed.  Cas.  New  Jersey.  —  Monighofif  v.  Sayre,  41 

No.   12,711;  Ely  V.  New  Mexico,  etc.,  N.  J.  Eq.  113;  Southmayd  v.  Elizabeth, 

R.   Co.,   129  U.   S.  291;    Goldsmith  v.  29  N.  J.  Eq.  203. 

GilUland,  10  Sawy.  (U.  S.)  606.  New  York.  —  King  v.  Townshend,  78 

The  Only  Porpoie  of  an  Averment  of  Hun  (N.  Y.)  380. 

Adyerse  Claim  is  to  notify  the  defendant  Texas.  —  Smith   v    Taylor,  34  Tex. 

of  the  nature  of  the  action  and  that  he  589. 

is  required  to  set  forth  and  litigate  any  Utah.  —  Glasmann   v.  O'Donnell,  6 

adverse   title   he   may  have  or  to  dis-  Utah  451. 

claim  either  expressly  or  by  default.  Wyoming.  —  Durell     v.     Abbott, 

But  such  averment  does  not  tender  a  (Wyoming  1896)  44  Pac.  Rep.  647. 

material   issue   to   be   tried   and   only  United  States.  —  Goldsmith   v.    Gilli- 

affects  the  question  of  costs.     The  only  land,   22  Fed.   Rep.  867;    Ely  t/.  New 

material   issues   tendered   by    a    com-  Mexico,  etc.,   R.   Co.,   129  U.   S.  291; 

plaint  relate  to  the  title  to  the  property  Union   Mill,   etc.,   Co.    v.  Warren,  82 

described   in   the  complaint.     Bulwer  Fed.  Rep.  519. 

Consol.  Min.  Co.  r.  Standard  Consol.  Snffloiency  of  Averment.  —  In  all  cases 

Min.  Co.,  83  Cal.  589.  having  the  essential  qualities  of  actions 

Waiver  of  Objections.  —  A  failure  of  in  rem^  it  is  sufficient,  in  making  one  a 

the  bill  to  aver  the  assertion  of  a  hos-  party  defendant,  to  allege  that  he  has 

tile  claim  by  the  defendant  cannot  be  or  claims  to  have  some  interest  in  the 

taken  advantage  of  after  answer  and  property   described   in    the  complaint, 

the  taking  of  proofs.     Cleland  v,  Cas-  Stumph  v.  Reger,  92  Ind.  286;  Carver 

grain,  92  Mich.  139.  v.  Carver,  97  Ind.  497;  Otis  v.  De  Boer, 

1.  California.  —  Castro  v.  Barry,  79  116  Ind.  531. 

Cal.  443:  People  v.  Center,  66  Cal.  562;  An  averment  that  the  defendant  un- 

Stratton  v.  California  Land,  etc.,  Co.,  justly  claims  to  be  the  owner  in  fee  of 

86  Cal.  353;    Moore  v.  Copp,  119  Cal.  the  land  is  sufficient,  as  the  plaintiff 

429.  will  not  be  required  to  state  the  par- 

Colorado.  —  Amter     v.     Conlon,     22  ticulars    of    the    defendant's    adverse 

Colo.  150.  claim  of  an  interest  in   fee.     King  v. 

Indiana.  —  McPheeters  v.  Wright,  Townshend,  78  Hun  (N.  Y.)  380. 
no  Ind.  519;  Cooper  v.  Jackson.  71  2.  Douglass  v.  Nuzum,  16  Kan.  515; 
Ind.  244;  Marot  v.  Germania  Bldg.,  Jenks  v.  Hathaway,  48  Mich.  536;  Mc- 
ctc,  Assoc.  No.  2,  54  Ind.  37;  Rausch  Donald  v.  Early,  15  Neb.  63;  Fritz  v. 
V.  United  Brethren,  etc.,  107  Ind.  i;  Grosnicklaus,  20  Neb.  413;  Blasdel  v. 
Wilson  V.  Wilson.  124  Ind.  472;  Boyd  Williams,  9  Nev.  161;  Lamb  v.  Boyd, 
V,  Olvey,  82  Ind.  294;  Jeffersonville,  4  Ohio  Cir.  Ct.  Rep.  499,  2  Ohio  Cir. 
etc.,  R.  Co.  V.  Oyler,  60  Ind.  383;  Gil-.  Dec.  672;  Page  v.  Kennan,  38  Wis. 
letl  V.  Carshaw,  50  Ind.  381;  Dumont  320;  Wals  v.  Grosvenor,  31  Wis.  681. 
r.  Dufore.  27  Ind.  263:  W^atkins  v.  *' It  is  no  answer  to  say  that  the  de- 
Brunt,  53  Ind.  208;  McMannus  v.  fendant  should  set  forth  the  nature. 
Smith,  53  InJ.  211.  character,  and  extent  of  his  title  in  his 

Kansas. — Entreken   v.   Howard,   16  answer.     He  may  not  answer  as  in  this 

Kan.  551.  case  when  any  decree  that  the  court 

Kentucky.  —  Whipple   v.    Earick,   93  might  render  would  be  ineffectual  for 

Ky.  121;  Campbell  v.  Disney,  93  Ky.  41.  the  purpose  intended.     Under  the  old 

Afichigan.  —  Holbrook  v,  Winsor,  23  system  of  chancery  practice,  a  defend- 

Mich.  394.  ant  might  in  some  cases  be  compelled 

Minnesota.  —  Bovey-De  Laittre  Lum-  to  answer,  but  not  so  under  the  code 

her  Co.  v.  Dow,  68  Minn.  273.  system.     Here  the  plaintiff  must  state 

Nevada.  —  Scorpion  Silver  Min.  Co.  his  cass  and  his  whole  case.     It  will 

V.   Marsano,    10    Nev.   370,  overruling  not  do  for  him  to  set  up  a  skeleton  and 

Blasdel  v.  Williams,  9  Nev.  161.  depend  upon  its  being  filled  out  and 
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that  the  claim  asserted  H  hostile,  or  adverse,  ot  unfounded,  and  a 
cloud  upon  the  title  of  the  plaintiff,^  and  the  defendant  should 


hlkbUitAMd  b^  the  afi««rer  of  tli«  d«^ 
f«ndant."  McDonald  v.  Early«  15 
Neb.  68. 

An  all^^aCbA  that  the  ptalntift  H  in- 
formed  and  believes  Ihat  the  defendant 
cUims  some  int6reat  in  the  land  is  in* 
Sufficient.  Poster  v.  Dascey,  65  Cal. 
403. 

A  petition  should  show  the  nature  of 
the  defendant's  claims  if  known;  and 
if  not  known,  should  aver  ignorance 
thereof  and  pray  a  discovery.  Doug- 
lasd  V.  Kuzum,  16  fCan.  515. 

1.  Arkansas.  ^—  Chaplin  v.  Holmes, 
^  Ark.  414. 

California.  —  Castro  v,  Barry,  79 
Cal.  443;  Rough  V.  Simmons,  65  Cal. 
327;  Stoddart  v.  Burge,  53  CaL  394; 
Stratton  V,  California  Land,  etc..  Co., 
86  Cat.  353;  Siatham  v.  Dusy«  (Cal. 
x886)  II  Pac.  Rep.  606;  BulWer  Consol. 
Mln<  Co.  V.  Standard  Cofisol.  Min. 
Co..  83  Cal.  589. 

Colorado.  —  Amter  v.  Conlon,  3  Colo. 
App.  185. 

Indiana.  —  Rausch  v.  United  Breth- 
ren, etc.,  107  Ind.  i;  Boyd  v.  Olvey,  82 
Ind.  294:  Kitts  V,  Willson,  106  tnd. 
147;  Hall  V.  Durham,  109  Ind.  434; 
Otis  V.  Gregory,  iii  Ind.  504;  Stribling 
V.  Brougher,  79  Ind.  328;  Stumph  v. 
fteger.  92  Ind.  286;  Lafayette  Second 
Nat.  Bank  v.  Corey.  94  Ind.  4.57;  John- 
son V.  'Taylor,  106  Ind.  89;  McPheeters 
V.  Wright,  no  Ind.  519;  Wilson  v,  Wil- 
son, 124  Ind.  472;  GUIett  v,  Carshaw, 
50  Ind.  381;  Conger  v.  Miller,  104  Ind. 
i^s]  Biael  V.  Tucker,  121  Ind.  249 ^ 
Dum6nt  V.  Dufofe,  27  Ind*  263;  Gos- 
sard  V.  Ferguson,  54  Ind.  519;  Cooper 
v»  Jackson,  71  Ind.  244;  Detwiler  v. 
Schultheis,  122  Ind.  155;  Ludlow  v. 
Ludlow,  109  Ind,  199;  Brown  v.  Ogg, 
85  Ind.  234:  American  Ins.  Co.  v.  Gib- 
son, 104  Ind.  336;  Boyd  v.  Schott, 
(Ind.  1899)  52  N.  E.  Rep.  752;  Otis  v. 
Gregory,  in  Ind.  504;  Cargar  t/.  Fee, 
140  Ind.  572;  Puterbaugh  v.  Puter- 
baugh,  131  Ind.  288. 

Kintucky,  —  Campbell  v.  Disney,  93 
Ky.  41;  Whipple  v.  Earick,  93  Ky.  r2i. 

Minnesota.  —  Wilder  v.  St,  Paul,  12 
Minn.  192. 

//ew  York.  —  Bailey  v.  Briggs,  56 
N.  Y.  407;  Brown  v.  Teal,  59  Hun 
(N.  V.)  91. 

<3Aj<?.  —  Bailey  v.  Hughes,  35  Ohio 
St.  597. 


South  DaJUta.  ^  Clark  p.  Darlingtoii, 
7  S.  Dak.  148. 

Texas.  —  Smith   v.  Taylor,  34  Tex. 

589. 

Utah.  —  Glasmann  v.  O' Donnelly  6 

Utah  451. 

tVitconsin.  —  Broderick  v.  C&ry,  98 
Wis.  419;  Page  v.  Kennan,  38  Wis.  320; 
Wals  V.  Grosvenor,  31  Wis.  68f . 

Wyom  in^  ,  —  Durd(  v.  Abbott« 
(Wyoming  1896)  44  Pac.  Rep.  647. 

United  States.  —  Ormsby  v.  Ottman, 
85  Fed.  Rep.  492;  Goldsmith  v.  Gilli- 
land,  10  Sawy.  (U.  S.)  606;  Union  Mill, 
etc.,  Co.  V.  Warren,  82  Fed.  Rep.  519; 
Parley's  Park  Silver  Min.  Co.  v.  Kerr, 
130  U.  S.  256. 

doffloienoy  of  Ayerment  —  tUnstrations 
—  A  complaint  to  quiet  title,  alleging 
that  the  defendant,  who  was  once 
seized  of  the  land,  gave  out  in  public 
speeches,  falsely,  that  her  conveyance 
thereof  was  made  when  she  wa:i  an  in- 
fant and  that  she  was  still  the  owner, 
wherebv  the  plaintiff's  title  was 
clouded,  was  good  on  demurrer.  Sims 
V.  Smith,  99  Ind.  469. 

An  averment  that  the  defendant  **  is 
doing  all  he  can  to  increase  the  cloud 
upon  the  plaintiff's  title,  and  that  the 
plaintiffs  in  said  judgments  are  doin^; 
all  they  can  to  dispossess  the  plaintiff 
of  his  interest  and  possesdlOff  of  said 
land,"  is  not  sufficient.  Gamble  c/. 
Loop,  14  Wis.  465. 

An  allegation  that  *'  (he  defendant 
claims  some  interest  therein  [in  the 
land]  adverse  to  the  plaiiftiff's,  which 
claim  is  without  right  and  unfounde  f. 
and  a  cloud  upoU  plaintiff's  title,"  is 
sufficient.  Tolleston  Club  v.  Clough, 
146  Ind.  93. 

It  need  not  be  alleged  what  claim  the 
defendant  asserts  it  !t  is  alleged  that 
such  claim  is  adverse  to  the  title  of  the 
plaintiff.  Marot  v.  Germania  Bldg«. 
etc.,  Assoc.  Ko.  2,  54  Ind.  37;  Rausch 
V.  United  Brethren,  etc.,  107  Ind.  i; 
Wilson  V.  Wilson,  124  Ind.  472, 

The  complainant  is  not  required  to 
set  out  the  adverse  right  and  show  how 
or  why  it  is  invalid;  it  Is  sufficient  to 
allege  that  it  is  claimed  or  reputed  that 
there  is  an  outstanding  hostile  right. 
Southmayd  v.  Elizabeth,  29  M.  J.  £q. 
203. 

It  is  sufficient  to  aver  generally  that 
the  defendant  claims  title  adverse  to 
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be  called  upon  to  set  forth  his  claims  in  his  answer  and  submit 
their  validity  to  the  judgment  of  the  court. ^  The  defects  in  the 
defendant's  claim  need  not  be  pointed  out.*  An  allegation  that 
the  defendant's  claim  of  title  is  adverse  to  the  plaintiff  has  been 
held  sufficient  without   the  further  averment  that  it  is  untrue, 


thftt  of  the  plaintiff.  McPbeeters  v. 
Wright,  no  Ind.  519. 

A  geaeral  allegaiioa  that  the  defend, 
ants  assert  an  unfounded  title  is  suffi- 
cient to  show  claim  of  title  by  them. 
Wilson  V.  Wilson,  134  lad.  472. 

A  general  averment  of  the  invalidity 
of  the  defendant's  claim  is  sufhcient  in 
the  absence  of  a  demurrer,  although 
no  specific  facts  showing  soch  invalid- 


In  Vew  York,  the  Code  Civ.  Pro., 
§  1639,  provides  that  the  complaint 
roust  set  forth  facts  showing  that  the 
defendant  unjustly  claims  an  estate  in 
the  land  of  a  specific  character.  Under 
this  statute  it  was  held  that  a  bare 
averment  that** the  defendants  *  *  * 
unjustly  claim  an  estate  in  fee  in  said 
premises  "  was  not  sufficient.  Brown 
V.  Teel,  59  Hon  (N.  Y.)  91.     But  com* 


ily  arc  alleged,     Hyde  v,  Reddin,  74    /ar/ PhUlips  sf.  Rome,etc.,  R.Co.,  (Su 
Cal.  493. 

It  is  not  sufficient  to  allege  that  the 
defendant  '*  Is  setting  np  claim  to  the 
land,"  as  that  does  not  necessarily 
mean^  a  hostile  claim.  Campbell  v. 
Disney,  93  Ky.  41. 

When  the  complaint  shows  by  neces- 
sary implication  that  the  defendant's 
claim  is  invalid  as  against  the  plaintiff, 
it  need  not  so  aver  in  terms.  Heeser 
V.  Miller,  77  Cal.  192. 

If  the  facts  stated  show  (hat  the 
claim  of  the  defendant  is  adverse  to  the 
title  of  the  plaintiff,  it  will  be  sufficient 
in  this  respect.  Kitts  v.  Willson,  106 
Ind.  147;  Rose  v,  Nees,  61  Ind.  484. 

Averment  of  Conelusions  and  Eviden- 
Hary  Facts.  —  An  averment  of  a  conclu- 
sion of  law  is  insufficient  on  demurrer. 
Page  V,  Kennan,  38  Wis.  320. 

The  complaint  should  state  only  the 
ultimate  fact,  and  not  the  probative 
matters.  Zamwalt  v.  Madden.  23  Ore- 
gon 185. 

'*  To  plead  merely  an  adverse  claim 


preme  Ct.)  9  N.  Y.  Supp.  799,  wherein 
it  was  held  that  a  complaint  which  al- 
leged that  defendant  unjustly  claimed 
an  estate  in  the  land  "in  fee,  or  for 
life,  or  for  a  term  of  years  not  less 
than  ten  years,  or  in  reversion  or  re- 
mainder," sufficiently  complied  with 
the  statute.  This  case  was  affirm  mi 
without  opinion  in  128  N.  Y.  578.  See 
also  King  v.  Townshend,  78  Hun  (N. 
Y.)  380,  wherein  an  allegation  that 
"  the  defendant,  John  Townshend,  un- 
justly claims  an  estate,  or  interest 
therein,  adverse  to  that  of  plaintiff,  to 
wit,  the  adverse  claim  that  he  is  seiztd 
of  said  premises  in  fee,"  is  held  suffi- 
cient. 

1.  Loeb  V.  Wolff,  116  Ala.  273; 
Adams  v.  Crawford,  116  Cal.  495; 
Marot  V.  Germania  Bldg.,  etc.,  Assoc. 
No.  2,  54  Ind  39;  Entreken  v,  How- 
ard, 16  Kan.  551;  Powell  v.  Mayo,  26 
N.  J.  £q.  125;  Bishop  v.  Waidron,  56 
N.  J.  £q.  484;  Lamb  v.  Boyd,  4  Ohio 
Cir.  Ct.  Rep.  499,2  Ohio  Cir.  Dec.  672; 


is  to  plead  a  conclusion,  not  to  state     Zumwalt  v.  Madden,  23  Oregon   185^ 


the  facts  for  the  information  of  the 
court."  Blasdel  v.  Williams,  9  Nev. 
169. 

In  Packard  v.  Beaver  Valley  Land, 
etc.,  Co.,  96  Ky.  249,  a  pleading  of  a 
conclusion  was  held  sufficient,  as  the 
plaintiff  could  not  know  the  exact  de- 
tails of  the  adverse  claim. 

Aider  by  Answer.  —  Although  the  alle- 


Goldsmith  v,  Gilliland,  10  Sawy.  (U. 
S.)  606:  Stark  v,  Starrs,  6  Wall.  (U.  S.) 
410;  Holland  v,  Challen,  no  U.  S.  25^ 
Parley's  Park  Silver  Min.  Co.  v.  Kerr, 
130  U.  S.  256. 

3.  Amter  v,  Conlon,  3  Colo.  A  pp. 
185;  Jefferson ville,  etc.,  R.  Co.  v, 
Oyler,  60  Ind.  383;  Whipple  v.  Earick, 
93   Ky.  121;    Holbrook  v.   Winsor,  23 


gation  may  not  amount  to  an  averment  Mich.  394;  Scorpion  Silver  Min.  Co.  v. 

thai    the    defendant    is    claiming  ad-  Marsano,  10  Nev.  370,  overruling  Blas- 

versely,  yet  if  the  answer  sets  forth  the  del  v,  Williams.  9  Nev.  161 ;  Bishop  v, 

nature  of  the  defendant's  claim  and  Waidron,  56  N.  J.  Eq.  484;  Monighoff  v. 

shows  that  it  is  adverse,  the  defect  in  Sayre,  41  N.  J.  Eq.  113;    Southmayd 

the  petition  is  cured.     Whipple  v.  Ear-  v,  Elizabeth,  29  N.  J.  Eq.  203;  Clark  v, 

ick,  93  Ky.   121;    Girdner  v,  Girdner,  Darlington,  7  S.  Dak.  148;   Ely  v.  New 

(Ky.  1895)  32  S.  W.  Rep.  266.  Mexico,  etc.,  R.  Co.,  129  U.  S.  291. 
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injurious,  or  wrongful.^ 

Avdrments  Showing  Valid  Interest  in  Daf^nlant.  —  If  the  plaintiff 
undertakes  to  set  forth  specifically  the  claim  of  the  defendant, 
and  therebv  shows  that  the  defendant  has  a  valid  interest  or  the 
better  title,  the  bill  or  complaint  will  be  demurrable,*  although 
it  is  also  alleged  generally  that  the  plaintifT  holds  the  land  in  law 
and  equity  discharged  of  and  free  from  all  claims  and  Hens  of  the 
defendant.* 

Kaming  Adyerie  Claimants.  —  The  persons  represented  to  claim  title 
should  be  named.* 

Damage  or  iignry  to  the  plaintiff  from  the  defendant's  claims,  or 
liability  thereto,  should  be  averred.* 

In  Cases  Outside  of  the  Limitations  of  the  Statute  the  same  facts  should 
be  stated  substantially  as  in  a  former  bill  in  equity.® 

Ayerment  of  Faots  Showing  Cloud.  —  Thus  where  it  is  sought  to 
remove  a  cloud  by  a  bill  in  equity  facts  should  be  stated  from 
which  the  court  can  draw  the  conclusion  that  the  defendant's 
claim  is   a   cloud. ^     This  will   usually  involve   a  statement   of 

1.  Heeser  v.  Miller,  77  Cal.  192;  Walk.  (Miss.)  487;  Wals  v.  Grosvenor, 
Rausch  V,  United  Brethren,  etc.,  107  31  Wis.  681;  Page  v.  Kennan,  38  Wis. 
Ind.  I.  320;  Kennedy  v.  Elliott,  85  Fed.  Rep. 

Direct  Averment  Unnecessary.  —  When  832. 
the  complaint,  in   an  action   to   quiet        A  bill  quia  timet  is  a  measure  of  pre- 

title,  shotvs,  by  necessary  implication,  cautionary  justice;  and  a  complaint  to 

that  the  defendant's  claim  is  invalid  as  make  out  a  case,  in  the  nature  of  such 

against   the    plaintiff,  it   need  not  so  a  bill,  must  state  facts  showing  wrongs 

aver   in  terms.     Heeser  v.   Miller,  77  or  anticipated  mischiefs  which  should 

Cal.  192.  be  forestalled  and  prevented.     Bailey 

2.  McPheeters  v.  Wright,   iro  Ind.  v,  Briggs,  56  N.  Y.  407. 

519;  Ragsdale  v,  Mitchell,  97  Ind.  458;  6.  Douglass  v.  Nuzum,  16  Kan.  515. 

Swart  V.  Boughton,  35  Hun  (N.  Y.)  281.  7.  Alabama,  — Smith   v,    Gilmer,   93 

8.  Ragsdale  v.  Mitchell,  97  Ind.  458,  Ala.  224. 

holding  that  where  a  pleader  specifi-  Kansas.  —  Douglass    &.    Nuzum,    16 

cally  describes  the  title  upon  which  the  Kan.   520;  Grove  v,  Jennings,  46  Kan. 

right  to  recover  is  based,  he  must  re-  366. 

cover  on  the  title  described,  and  the  Kentucky,  —  Deskins  v.  Patrick,  (Ky. 

specific  description  of  title  cannot  be  1898)45  S.  W.  Rep.  66. 

controlled  by  a  conclusion  of  law.     To  Michigan.  —  Barker  v.   Vernon  Tp., 

the  same  effect  is  Swart  v,  Boughton,  63  Mich.  516. 

35  Hun  (N.  Y.)  281.  Minnesota.  —  Cleveland  v.  Stone,  51 

4.  Loeb  V.  Wolff,  116  Ala.  273;  Laws  Minn.  274. 

Conn.  1893,  p.  237,  §  2;  Bishop  v.  Wal-  Oregon.  —  King  v,  Higgins,  3  Oregon 

dron,  56  N.  J.  Eq.  484;  Powell  v.  Mayo,  406. 

26  N.  J.  L.  125.  South    Dakota.  —  Grant    County    v. 

Petition  in  Altematiye  Against  One  or  Colonial,  etc.,   Mortg.  Co.,  3  S.  Dak. 

His    Unknown    Heirs.  —  A    petition    to  390. 

quiet  title  against  one   L.  **  or  his  un-  Wisconsin.  —  Page     v.    Kennan,    38 

known   heirs  *'  is  insufficient  because,  Wis.  320;  Willis  v.  Sweet,  49  Wis.  505. 

being  in  the    alternative,   it  does  not  United  States. — Southern  Pac.  R.  Co. 

show  whether  the  adverse  claim  was  v,  Stanley,  49  Fed.   Rep.  263;  Hersh- 

asserted  by  L.  or  by  the  unknown  heirs  berger  za   Blewett,  46  Fed.   Rep.  704; 

of  L.     Lamb  v.  Boyd,  4  Ohio  Cir.  Ct.  Goldsmith  v.  Gilliland,  22   Fed.  Rep. 

Rep.  499,  2  Ohio  Cir.  Dec.  672.  867;  Speigle  v,  Meredith,  4  Biss.  (U. 

6.  Pralus  v.  Pacific  Gold,   etc.,   Min.  S.)  120,  22  Fed.  Cas.  No.  13,227. 

Co.,   35   Cal.   30;    Jones  v.   Myers,  7  Averments  Showing  Clond.  —  If  all  the 

Blackf.  (Ind.)  340;  Green  V.  Hankinson,  facts  which  constitute  a  cloud   upon 
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facts  showing   the  apparent  validity  of   the  instrument  sought 
to  be   cancelled   as  a  cloud, ^  and   also   facts   showing  its   real 

the  title  are  alleged,  that  will  be  re-        United  Staies,  —  Gsige  v.   Kaufman, 


garded  as  sufficient,  although  the  term 
*'  cloud  *'  is  not  used  in  the  complaint. 
Williams  v.  Ayrauh,  31  Barb.  (N.  Y.) 
364. 


133  U.  S.  471;  Goldsmiih  v.  Gilliland. 
10  Sawy.  (U,  S.)  606. 

Showing  Apparent  Validity  of  Defend- 
ant's   Claim.  — The    complaint  should 


A  complaint   which   merely  alleges  allege  by  way  of  recital  or  otherwise 

that  the  defendant  makes  a  claim  that  such  facts,  under  which  the  defendant 

in  some  way  he  is  entitled  to  an  in-  claims,   as   would  give  some  color  of 

terest  in  some  part  of  said  land,  or  in  title  to  the  defendant,  or  such  prima 

the  whole  of  it,  but  of  what  nature  the  /acU  evidences  of  title  as  to  require 

plaintiff  is  ignorant  and  the  defendant  proof    of    extraneous    facts    to    avoid 

refuses  to  inform  him,  is  demurrable  in  them.     Chaplin  v.  Holmes,  27  Ark.  414. 

that   it  does    not  sufficiently  show   a  It  is  not  essential  that  the  complaint 

cloud  upon  the  title  which  equity  will  allege  in  any  particular  form  that  the 

remove.     Welles  v.  Rhodes,  59  Conn,  instrument  is  valid  on  its  face,  or  that 

4q8.  extrinsic    facts    are    necessary    to  be 

In  a  complaint  to  remove  a  cloud  on  proved  to  establish  its  illegality.     It  is 

title  consisting  of  a  sale  for  nonpayment  enough  if  the  facts  appealing   to   the 

of    assessment    and    certificate    given  jurisdiction  of  equity  to  remove  a  cloud 


therefor,  an  express  allegation  that  the 
comptroller  does  not  intend  to  exercise 
his  power  to  cancel  the  sale,  but  in- 
tends to  execute  d  deed,  is  sufficient  to 
sustain  the  action.  New  York,  etc.,  R. 
Co.  V.  Davenport,  65  How  Pr.  (N.  Y. 
Supreme  Ct )  484,  citing  Scott  v.  Onder- 
donk,  14  N.  Y.  9;  Dederer  v.  Voorhies, 
81  N.  Y.  153;  Strusburghv.  New  York, 
87  N,  Y.  455,  ^nd  distinguishing  Sanders 
V,  Yonkers,  63  N.  Y.  489,  as  a  case 
where  there  was  no  such  allegation. 
Bill  to  Prevent  Cloud.  —  A  complaint 


on  the  title  appear  in  the  complaint. 
New  York  v.  Union  Ferry  Co.,  55  How. 
Pr.  (N.  Y.  Supreme  Ct.)  138. 

Where  the  instrument  which  consti- 
tutes the  cloud  is  a  tax  deed  which  is 
declared  by  statute  to  be  prima  facie 
evidence  of  title,  the  name  of  the  in- 
strument is  sufficient  for  the  purpose 
of  showing  an  apparent  validity. 
Hibernia  Sav.,  etc.,  Soc.  v.  Ordway, 
38  Cal.  679.  See  also  Day  v.  Schnider, 
28  Oregon 457,  decided  under  a  similar 
statute,    wherein   it   was  held  that  an 


does  not  show  a  case  for  an  injunction  allegation  that  the  tax  deed  is  regular 

to  prevent  a  cloud  upon  title  if  it  ap-  on  its  face  sufficiently  shows  its  ap- 

pears  only  by  inference,   and   not  by  parent  validity. 

averment,  that  acts  which  will  impose  A  bill  in  equity  which  states  no  title 

a  cloud  are  threatened  or  contemplated,  or  pretended  title  in  the  defendant  that 

Maloney  v.  Finnegan,  38  Minn.  70.  would  be  apparently  good  at  law  with- 

1.  California, — Hibernia  Sav.,  etc.,  out  evidence  a/i und<r  ainnot  be   main- 


Soc.  V.  Ordway,  38  Cal.  679.  Compare 
Castro  V.  Barry,  79  Cal.   443. 

District  of  Columbia,  —  Welden  v. 
Stickncy,  i  App.  Cas.  (D.  C.)  343. 

New  York. —  Houghtaling  z/.  Wall- 
ing, 48  Hun  (N.  Y.)  104;  Boyle  v, 
Brooklyn,  71  N.  Y.  i,  reversing'^  Hun 
(N.  Y.)  32;  Farnham  v.  Campbell,  34 
N.  Y.  480.  Compare  Fonda  v.  Sage,  48 
N.  Y.  173. 

Xorth  Carolina,  —  Busbec  7/.  Macv, 
85  N.  Car.  329;  Pearson  v.  Boyden,  86 


tained  on  the  ground  of  removing  a 
cloud  upon  the  title.  Torrent  v.  Mus- 
kegon Booming  Co.,  22  Mich.  354. 

In  a  Statutory  Action  for  the  Determina- 
tion of  Adyerte  Claime  the  bill  or  com- 
plaint is  nut  demurrable  merely  because 
it  shows  that  the  defendant's  claim  is 
so  unfounded  as  to  occasion  no  doubt  of 
the  plaintiff's  title,  as  the  plaintiff  is 
nevertheless  entitled  to  a  decree.  Loeb 
V.  Wolff,  116  Ala.  273;  Adler  v.  Sulli- 
van, 115  Ala.  582;  Holbrook  v.  Winsor, 


N.  Car.  585;  Byerly  v.  Humphrey,  95     23  Mich.  394.:  Farnham  i/.  Campbell,  34 


N.  Car.  151:  Woodlief  v.  Merritt,  96  N. 
Car.  226:  Murray  v.  Hazell,  99  N,  Car. 
168;  Browning  v.  Lavender,  104  N. 
Car.  69;  Peacock  v.  Stott,  104  N.  Car. 

154. 

Oregon. — Teal  v.  Collins,  9  Oregon  89. 

IVistonsin.  —  Gamble    v.     Loop,    14 
Wis.  465. 


N.  Y.  480.     Compare  Lewis  v.  Lichly,  3 
Wash.  213,  28  Am.  St.  Rep.  25. 

It  not  being  necessary  that  the  de- 
fendant's claim  should  be  of  any  par- 
ticular nature  or  character,  it  is  not 
necessary  that  the  complaint  should  set 
forth  its  nature  or  character,  or  state 
facts    showing  its  apparent   validity. 
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invalidity.* 

4yeir9»ei4  pf  C9wlwfa.  --  A  mQr<?  averment  of  it3  inv^Udity  ^s  ^ 
conclusion  of  the  pleader  is  insufficient.* 

D^igription  of  I^^inpaent  Conttltuting  Clo^d..  —  The  instrument  sought 
to  be  cancelle4  should  b^  described  ftS  fuHy  *s  kngwn  to  the 
complainant.^ 

Ther«  ie  a  disiiacdoa  in  this   regard  invalidity  of  tlie  judgment.     Hyde  v. 

between   actions  under  the  statute  to  Redding,  74  Cai.  '493. 

deiermine  adverse  daims  and  suits  to  A  bill  to  femove  from  the  coippiain- 

remjire  a  cloud  upon  titie.     Castro  v.  ant's  tilie a clou4  caused  by  the  fraud ij- 

Barrv.  79  Cal.  443.  lent  procurement  of  a  deed  is  open  fo 

1.  Arkansas,— ^htW    r.    Martin,    19  criticism  if  it  does   Qot  slioyv   whether 

Ark.  139.  the  charge  against  the  defendant  \s  one 

(7«/i>r«iVi.— Hlbernia  Sav.,  etc.,  Spc.  of  forgery  or  of  the   procurement  of  a 

V.  Ordway,  38  Cai.  679;  Head  v.  For-  genuine  signature  to  a  gepuine  deed 

dyce,  l^  Cal.  149:  Castro  v.  Barry.  79  by    fraud    practiced    on    the  grantor. 

Cal.  443.  Foster  p.  Hill.  55  Mich.  540. 

(7^A;ra^<?.  ^  Shapleigh     v.    Hull,    21  Whether    an    allegation   of   forgery 

Colo.  4i§.  simply  is  sufficient  to  set  aside  a  con- 

lllitiois. — Gage  V.  Reid,  104  III.  509;  veyance   as   a   cjoud   on    title,   quare. 

Gage  V.  McLaughlin,  lot  III.  155,  Remington  Paper  Co.  v,  O'Dougherty. 

A//VA/>/i/i.  —  Barker  v.  Vernon   Tp,,  81  N.  y.  474.  modifying  16  Hun  (N'.  Y.) 

63  Mich.  516;  Gambler.  East Sagi.qaw,  594. 

43  Mich.  367.  Snitainiiig     Con^plalnt     on     Diiferent 

Minngseta.  —  Knudson  v,  Cyrley,  30  l^eory.  —  A  copiplaint  which  is  clearly 

Minn.  433.  frapied  as  one  to  remove  ^  specified 

North  Carolina.  —  Peacock   v,  Stott,  cloud  upon  title  pannot,  if  defective  as 

104  N.  Car.  156;  Tucker  v.  Baker,  86  such,  be  sustained  ^s  a  complaint  under 

N.  Car.  i;  Knowles  v.  Norfolk  Southr  the   statute   to  determine   an  adverse 

ern  R.  Co.,  102  N.  Car.  59.  claim,  although  it  states  facts  shoiying 

Oregon. — Teal  v.  Collins,  9  Oregon  89.  that  the   plaintiff  might  have  brought 

Wisconsin.  —  Page    «/.     Kennan,    38  and  maintained  such  statutory  action. 

Wis.  320;  Wals  ?/.  Grosvenor,  31  Wis.  Kqudson    v.    Curley,    30    Miqn.   433; 

68 r;  Burhopv.  Milwaukee,  i8  Wis.  431.  Waltot)  v,  Perkins,  28  iSlinn.  413. 

United  States, — Gage   v,   Kaufman,  %,  Barker  v,   Vernon  Tp..  63  Mich. 

133  U.  S.  471;  Goldsmith  v.  GiUiland,  516;  Knudson  ?/.  Curley,  3Q  Minn   433' 

10  Sawy.  (U.  S.)  606.  Q'Hara  v,  Parker,  27  Oregon  156,     And 

ATerments  flhewing  Invalidity  of  Do-  see  generally  article  Leqal  CoNCLUr 
fontant'8  Claims.  —  Where  a  complaint,  sions,  vol.  i2,  p.  lo%o. 
in  an  action  to  vacate  an  assessment  as  An  averment  that  the  assessor  did 
a  cloud  upon  title,  alleges  two  grounds  not  make  any  legal  or  valid  ^s^esspient 
upon  which  relief  is  claimed,  one  of  does  i)oi  point  out  any  specific  defect, 
which  is  good  and  sufficient^  the  corn-  and  an  averment  that  he  had  no  right, 
plaint  is  not  demurrable  because  of  the  authority,  or  jupsdiction  to  assess  the 
insufficiency  of  the  other;  the  allega-  amount  actually  assessed  is  not  an 
tions  as  tp  the  latter  will  not  vitiate  or  averment  of  fact,  ^nd  gives  no  in? 
detract  from  the  effect  of  the  allegations  forn^^tion  as  to  the  real  grpund  of  com- 
as to  the  former.  Boyle  v,  Brooklyn,  plaint.  Gamble  v.  East  Saginaw,  43 
7f  N.  V.  I.  Mich.  367. 

A  complaint  alleging  a  delivery  pf  a  3.  Qage  v.  Reijd,  lod  111.  509-  Jenks 

deed  deposited  in  escrow,  through  false  7'.   Hathaway,  48  Miph.  536;  Cook  v, 

representations  of  the  gr;^ntee  and  ^^th-  Friley,  61  Miss,  i,  holding  that  while  9 

out  performance  of  the  required  goi?-  particular  evidence  of  title  asserted  by 

ditions,  shows  a  good  (;ause  of  action,  the  defendant  and  sought  to  bjs  caii- 

Willis  z/.  Sweet,  49  Wis.  505.  celled  should  be  cjescribed  as  fqlly  99 

An  allegation  that  the  iu48^ni^i^t  ^^^'  knowQ  to  the  complainant,  failure  so  to 

stituting  the  cloud  was  rendered  vjrilh-  describe  it  is  not  ground  of  demurrpr. 

out  jurisdiction  is'a  sufficient  averment,  Toautt)orize  the  court  to  set  aside  or 

in  the  absence  of  a  demurrer,  as  to  the  cancel  tax  deeds  for  land  as  a  ciou4  00 
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S.  AT«rmeiLt  of  Xnadeqnaoy  of  Remedy  at  Law.  —  Where  the 
action  is  in  equity,  the  bill  must  show  affirmatively  that  the  plain- 
tiff has  no  adequate  remedy  at  law/  but  it  is  not  necessary  where 
the  action  is  under  a  statute,  in  which  case  it  is  necessary  only 
to  aver  facts  bringing  the  case  within  the  statute.* 

7.  Offer  to  Do  Equity.- — Where  the  defendant  is  equitably 
entitled  to  be  reimbursed  for  taxes  or  other  charges  paid  by  hijn, 
tlie  bill  should  contain  an  offer  to  do  equity  by  tendering  him 

tbe  complainant's  title,  the  deeds  should  of  equity  to  have  a  usurious  obligation 

be  set  QUI  in  the  bill  and  the  objections  surrendered  up  and  cancelled,  if  be  has 

to  their  validity  alleged,  with  a  prayer  a  perfect  remedy  at  lai¥.     And  if  there 

for  relief  against  them.     Gagez^.  Reid,  are  any  circumstances  in  the  case  by 

104  IIL  §09.  reason  of  which  it  is  difficult  or  impos- 

1.  Arizona, — Ely    v.   New  Mexico,  sfble  for  him  to  obtain  complete  aod 

etc.,    R.   Co..  (Arizona  1888)   19  Pac.  perfect     relief    at    law    against    the 

Rep.  6;  Astiazaran  tr.  Santa  Rita  Land,  usurious    contract  or   instiument,   be 

etc.,  Co.,  (Arizona  1889)  20  Pac.  Rep.  must  stale  them  in  his  complaint.     But 

189.  in  the  case  of  a   mortgage  upon   real 

Arkansas. — Chaplin  t^.  Holmes,  37  estate,  the  necessity  ot  comiog  into  a 

Ark.  414.  court  of  equity  to  have  the  instrument 

Florida,  —  Hughes    v,    Hannah,  39  surrendered  and  cancelled  is  sufficiently 

Fla.  365.  apparent  without  showing  any  leason 

Itnoa.  —  Fejervary  v,  Langer,  9  Iowa  other  than  the  fact  that  the  mortgage 

159.  has  been  executed  and  delivered  and 

Maryland.  —  Livingston  v.   Hall,  73  placed  upon  record,  if  it  is  void  from 

Md.  3S6.  anv  cause  not  apparent  upon  its  face. 

Michifran.  —  Campbell     v,     Adsit,  Williams  v.  Ayrault.  31  Barb.  (N.  Y.) 

{Mich.  1897)  70  N.  W.  Rep.  141.  364. 

AVrzr  York.  —  Moores  v,  Townshend,  ignited  Statai  Equity  Bole  81  dispenses 

302  N.  Y.  387;  Hey  wood  v.  Buffalo,  14  with  the  allegation  that  the  plaintiff 

N.    Y.   534;   Williams  v.  Ayrault,  31  has  no  adequate  remedy  at  law.     Gage 

Barb.  (N.  Y.)  364.  v.  Kaufman,  133  U.  S,  471. 

I*ennsylvania.  —  Kelley's  Appeal,  38  2.  Paton  v,  Lancaster.  38  Iowa  494; 

Leg.  Int.  (Pa.)  350.  Puterbaugh  v.   Puterbangh,    131  Ind. 

Tennessee,, — Almony    v.    Hicks,     3  288,  holding  that  it  is  not  necessary  to 

Hea.d  (Tenn.)  42.  aver  in  the  complaint  that  the  plaintiff 

l/niud States. — Southern  Pac.  E.  Co.  cannot  be    compensated  in   damages; 

V.  Ooodricb,  57  Fed.  Rep.  882;  Speigle  Bishop  v.  Waldron,  56  N.  J.  £q.  484* 

cr.  Meredith,  4  Biss.  (U.  S.)  120,  22  Fed.  holding  that  it  is  not  necessary  to  allege 

Cas.  No.  13,227,  that  the  complainant  cannot  attack  such 

And  see  in  general  article  Remedy  adverse  claim  at  law  or  to  show   the 

AT  Law, /w/.  invalidity  of  it. 

The  necessity  of  an  express  averment  "  When,  in  an  action  to  (}uiet  title  to 
of   the  plaintiff's  possession  is  but  an  land,  the  defendant  disclaims  any  in- 
application  of  this  general  rule.    See  terest  or  estate  in  the  premises,  it  is 
supra,  V.  3.  Averments  as  to  Possession,  immaterial  whether  or  not  he  had  ever 
X«8Mn  for  Enle.  —  The  essentials  of  before  claimed  an   interest  or  estate 
equity  jurisdiction   must  be    alleged,  therein  adversely  to  the  plaintiff;    for 
The  remedy  in  equity  is  the  alternative  in  either  event  the  plaintiff  would  be 
to  the  want  of  a  remedy  at  law;  hence  entitled  simply  to  a  judgment  quieting 
it  is  not  enough  to  show  that  the  pUin-  his  title,  without  costs.'      Bulwer  Con- 
tiff  may  not  have,  but  it  should  appear  sol.-Min.  Co.  v.  Standard  Consoi.  Min. 
that  he  actually  has  not,  a  plain,  ade-  Co.,  83  Cal.  598. 
quate,  and  complete  remedy  at  law.  Avennent  as  to  Pendency  of  Other  Suits. 
Southern  Pac.  R.  Co.  v.  Goodrich,  57  —  Where  the  statute  authorizes  the  suit 
Fed.  Rep.  882.  only  in  cases  where  there  is  no  suit 
foilUUiiey  of  Showing.  —  As  a  general  pending  to  test  the  validity  of  the  title, 
rale,  a  party  caqqot  come  iato  a  court  a  bill  which  faiU  to  aver  that  no  such 
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such  reimbursement,*  but  the  bill  is  not  bad  on  demurrer  for 
want  of  such  an  offer  unless  it  appears  from  the  bill  itself  that  the 
defendant  is  so  entitled.* 

8.  Joinder  of  Demands  or  Canaes  of  Action.  —  The  general  rules  as 
to  joinder  of  demands  or  causes  of  action  have  been  fully  consid- 
ered elsewhere.*  There  is  no  misjoinder  of  causes  of  action  in  a 
complaint  to  quiet  title  to  several  tracts  of  land  where  the  adverse 
claimants  are  the  same  in  each  instance,*  nor  although  the 
defendants  claim  different  parcels,  where  they  have  a  common 
interest  in  the  point  in  litigation ;  *  but  where  the  plaintiffs  claim 

suit  is  pending  cannot  be  maintained,  estate,   under  a  conveyance  from  her 

Parker  v,  Boutwell,  (Ala.  1898)  24  So.  husband  during  coverture,  it  was  held 

Rep.  860.  that  a  bill  seeking  to  recover  the  lands, 

1.  American  Freehold  Land   Mortg.  to  establish  and  quiet  the  wife's  tide, 

Co.  v.  Sewell,  92  Ala.  163;  New  Eng-  and  to  appoint  a  trustee  of  the  property 

land    Mortg.    Security  Co.   v.   Powell,  for  her  was  not  multifarious  where  it 

97  Ala.  483;  Grider  v,  American  Free-  was  filed  by  her  against  her  husband 

hold   Land    Mortg.   Co.,  99  Ala.    281;  and  against   other   persons,   some    of 

Tripp  V,  Duane    74  Cal.  85;  Card  v,  whom  were  in  possession  of  the  lands, 

Quinebaug  Bank,  23  Conn.  353;  Gage  having  purchased   them   at  execution 

V,  Du  Puy,  134  III.  132;  Hays  z/.  Carr,  sales  against  the  husband  by  the  other 

83  Ind.  275;  Weston  v,  Meyers,  45  Neb.  defendants.     Barclay  v.  Plant,  50  Ala. 

95;  Gage  V.  Kaufman,  133  U.  S.  471.  509. 

See  Hanscom  V.  Hinman,  30  Mich.419.  A  plaintiff  cannot  unite  a  cause   of 

And  see  in  general,  as  to  ofifers  to  do  action  to  annul  a  marriage  by  reason 

equity,  article  Bills  in  Equity,  vol.  3,  of  a  former  marriage  of  the  plaintiff  to 

p.  367.  one  who  is  still  alive,  with  a  cause  of 

gnffloienoy  of  Oifer.  —  An  offer  In  the  action  to  quiet  her  title  to  her  separate 

bill  to  pay  whatever  money,  taxes,  and  property  in  which  the  defendant  falsely 

interest  equity  may  require  is  a  suffi-  claims   an    interest.     Uhl   v,    Uhl,    52 

cient  ofifer  to  do  equity.     Sankey   v,  Cal.  250. 

Seipp,  27  111.  App.  299.  A  person  in  possession  of  real  estate 

liemnrrer  for  Want  of  Offar.  —  Failure  cannot,  in  an  action  to  quiet  his  title 
of  a  bill  to  contain  an  offer  to  do  equity  thereto  as  against  another  person  who 
in  a  proper  case  is  ground  for  demur-  holds  the  legal  title  thereto,  join  or 
rcr.  Grider  r.  American  Freehold  unite  a  claim  for  a  portion  of  the  pur- 
Land  Mortg.  Co.,  99  Ala.  281.  chase   money   therefor.      Northrop   v. 

8.  Clark  v.  Darlington,  7S.  Dak.  148.  Andrews,  39  Kan.  567. 

When  Offer  Tlnnecewary. —Where  the  4.  Pennie  v,   Hildreth,  81  Cal.  127. 

bill  alleges  that  the  defendant  claims  wherein  it  was  held  that  the  claims  as 

title  to  the  land  under  tax  deeds  exe-  to  all  the  tracts  should  be  included  in 

cuted,  when  in  fact  there  are  no  taxes  one  count  and  that  the  additional  cost 

due  and    unpaid   for   which   the  land  caused  by  pleading  them   in  separate 

could  have  been  sold,  the  plaintiff  need  counts,  thus  making  the  complaint  un- 

not  offer  to  pay  any  taxes  as  a  con-  necessarily  long,  should  be  paid  by  the 

dition  of  relief.     Gage  r.  Kaufman,  133  plaintiff. 

U.  S.  471.  A  complaint  which  attempts  to  quiet 

8.  See  articles  Actions,  vol.  I,  p.  108;  title    under    several    tax   deeds   upon 

Multifariousness  and  Misjoinder  (in  different  tracts,    formerly    owned    by 

Equity),  vol.  14,  p.  194.  different  persons,  is  demurrable  for  im- 

Joinder  Generally. — A  statutory  action  proper  joinder  of    causes    of    action, 

for  the  determination  of  adverse  claims  Turner  v.  Buchman,  23  Wis.  500. 

may  be  united  with  any  appropriate  6.  Richardson    v.    Brooks,    52    Miss, 

cause    of    action   through    which   the  118;  Leinenkugel  v.  Kehl,  73  Wis.  238; 

plaintiff  may  secure  full  and  adequate  Ellis  v.  Northern  Pac.  R.  Co.,  77  Wis. 

relief.     Stock-Growers*  Bank  v.  New-  ir6;    Winslow    v.    Dousman,    18   Wis. 

ton,  13  Colo.  245.  457;    Blake   v.   Van   Tilborg,  21   Wis. 

Where  a  wife  claimed  certain  lands  672;  Hamlin   v,  Wright,  23  Wis.  492; 

as   a   part  of    her    statutory  separate  Bassett  v,  Warner,  23  Wis.  673. 
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separate  parcels  under  distinct  deeds  or  contracts,  a  joint  action 
by  them  to  remove  a  cloud  affecting  all  the  land  is  an  improper 
joinder  of  several  causes  of  action.^ 

iTnder  the  Code  an  equitable  action  to  remove  a  cloud  may  be 
joined  with  a  legal  action  to  recover  possession  when  both  affect 
the  same  parties  and  the  same  property.* 

Haming  Boreral  Beasons  Wby  a  Bead  Sought  to  Be  Canoellad  as  a  cloud  is 
void  does  not  amount  to  a  joinder  of  several  causes  of  action.' 

9.  Prayer  for  Belief  —  There  should  be  an  express  prayer  that 
the  plaintiff's  title  be  quieted,*  and  for  an  injunction  or  such 
other  appropriate  relief  as  may  be  desired.*  A  prayer  that  the 
defendant  be  compelled  to  show  his  title  and  that  it  be  adjudged 
null  and  void  as  against  the  plaintiff  is  sufficient  to  support  a 
decree  quieting  title.* 

Under  the  Code,  if  the  defendant  answers,  any  relief  justified  by 
the  pleadings  may  be  granted  though  not  specifically  prayed.'' 

A  eeneral  Prayer  for  equitable  relief  will  be  sufficient.^ 

1.  Utterback  v.  Meeker,  i6  Wash.  A  plaintiff  out  of  possession  may  also 
185.  ask   recovery  of  possession.     Lees  v. 

2.  Stock-Growers*  Bank  v.  Newton,     Weimore,  58  Iowa  170. 

13  Colo.  245;  Kniczinski  v.  Neuendorf,  6.  Entreken  v.  Howard,  16  Kan.  551. 

99  Wis.  264.  In  Castro  v,  Barry,  79  Cal.  444,  the 

Where  a  cause  of  action  in  equity  is  prayer  was  that  the  defendant  be  re- 
set forth  in  a  petition  —  as,  to  remove  quired  to  set  forth  the  nature  of  his 
a  cloud  from  the  title  of  real  estate —  claim,  that  it  be  adjudged  to  be  void, 
and  in  the  second  count  facts  to  show  and  that  the  defendant  be  enjoined 
the   plaintiff's   right   to  an   action    of  from  asserting  it. 

ejectment  are  pleaded,  both  being  for  7.  Stockton    v.    Lockwood,   82    Ind. 

the  same  tract  of  land,  a  demurrer  on  158;    Johnson  v.  Murray,  112  Ind.  154; 

the  ground  of  misjoinder  will  not  lie.  Paton  v,  Lancaster,  38  Iowa  494.     And 

Keens  v.  Gaslin,  24  Neb.  310.  see  article  Prayers  for  Rp:lief,  vol. 

In   an   action  quia  timet  to   remove  16,  p.  774. 

clouds,   a   prayer  for  the  recovery  of  Where  all   the   necessary   facts  are 

possession  may  be  treated  merely  as  a  alleged,  an  action  may  be  sustained  as 

prayer  for  full  relief,  and  not  as  indi-  one  for  the  removal  ol  a  cloud  on  title, 

eating  the  joinder  of  causes  of  action  although   the  prayer  of  the  complaint 

in  ejectment.     Two  Rivers  Mfg.  Co.  v.  is     in     ejectment.       Zimmerman     v, 

Beyer,  74  Wis.  210.                   .  Schoenfeldt,  3  Hun  (N.  Y.)  692. 

3.  Day  v.  Schnider,  28  Oregon  457.  8.  Paton  v.  Lancaster,  38  Iowa  494; 

4.  Cooper  v.  Jackson,  71    Ind.  244;  Polk  v.  Rose,  25  Md.  153. 

Gossard  v,  Ferguson.  54  Ind.  519;  Wal-  Under  the  Prayer  for  General  Eelief  the 

ters  V,  Wells,  8  Tex.  202;  Kennedy  v.  court  may  decree  the  cancellation  of  a 

Elliott.  85  Fed.  Rep.  834.     See  for  the  deed,  although  not  specifically  prayed, 

general  principles  pertaining  to  prayers  Polk  v.  Rose.  25  Md.  153. 

for  relief,  article  Prayers  for  Relief,  Where,  besides  the  prayer  for  gen- 

vol.  16,  p.  774.  eral  relief,  the  only  prayer  in  a  bill  is 

6.  Castro    v,    Barry,    79    Cal.    444;  for  cancellation  of  a  deed  as  a  cloud 

Heeser  v.  Miller,  77  Cal.  192;   Lees  v,  upon  the  complainant's  title,  the  court 

Wetmore,    58   Iowa   170;    Vanderburg  cannot  decree  that  the  defendant  shall 

V.  Williamson,  52  Miss.  233;  Walters  z/.  surrender     possession    of     the     land. 

Wells,  8  Tex.  202.  Vanderburg  v.    Williamson,   52   Miss. 

Other  equitable  relief,  as  well  as  a  233. 

decree  quieting  title,  may  be  asked  in  A  judgment  creditor  may  maintain 

the     same     petition.        Buena     Vista  a  bill  in  equity  against  the  wife  and  chil- 

County  V.  Iowa  Falls,  etc.,  R.  Co.,  49  dren  of  his  deceased  debtor  to  set  aside 

Iowa  657.  conveyances  fraudulently  effected  by 
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10.  Amindmmtt.  -^  Whether  the  action  is  a  statutory  action  for 
the  determination  of  adverse  claims  or  an  equitable  action  to 
quiet  title  and  remove  clouds,  the  general  rules  as  to  amendments 
are  equally  applicable.^ 

11.  Partioidar  Avarmtnts  In  Partienlar  (Hums.  —  Some  miscellane- 
ous decisions  not  classifiable  under  any  of  the  foregoing  sections 
arc  grouped  in  the  note  below.* 

VL  Disclaimer  -^  1.  In  OsneraL  —  If  the  defendant  does  not  in 
fact  claim  any  adverse  interest,  he  should  appear  and  file  a  dis- 
claimer.' 

the  debtor  in  his  lifetiqie  (Code  1876,  execution,  af|er  an  alleged  frjiudulent 

g^  3883,  3886;  Code  1896,  §^  814.  818);  conveyance  by  the  judgment  debtor, 

and  he  may  have  this  relief  under  the  does  not  stfiu  facts  safficient  to  const!- 

general  prayer,  although  his  bill  may  tute  a  cause  of  |u:tioa  when  it  fails  to 

be  wanting  iu  equicy  under  the  special  allege  that  there  was  po  other  property 

prayer,  asking  to  ha^e  the  deeds  set  of  the  judgment  debtor  at  the  time  of 

aside  as  clouds  on  his  legal  titU,  before  conveyance  out  of  whicb  the  creditor 

recovering     the     possession    at    law.  could  satisfy  his  ju4gmeiit.     Wagner 

Smith  V.  Cockrell,  66  Ala.  64.  v.  Law,  3  Wash.  500,  28  Am  St.  Rep.  56. 

1.  See  generally  the  article  Amend-  A  bill  by  an  e^cecutiou  purchaser  to 
MENTS,  vol.  I,  p.  458.  See  also  gener-  set  aside  a  fraudulent  conveyance  need 
ally  Freeman  v.  Brown,  96  Ala.  301;  not  aver  the  issuance  of  execution 
Bryan  7/.  Tormey,  64  Cal.  126;  Bulwer  in  the  original  suit  and  the  return 
Consol.  Min.  Co.  v.  Standard  Consol.  of  Hulia  bona,  Mulock  v,  Wilson,  19 
Min   Co.,  83  Cal.  613;  Riverside  Land,  Colo.  296. 

etc.,  Co.  V,  Jensen,  73  Cal.  550;    Rey-  Cletid  Gonstitiiied  by  Tax  Me.  —  It  is 

nolds  V,  Lincoln,  71  Cal.  183;    Gage  v,  not  necessary  that  the  complaint  in  an 

Bissell,  119  111.  298;    McDuffie  v.  Sin-  action  to  remove  the  cloud  on  a  title 

nott,  119  111.  449;    Wyland  v,  Mendel,  constituted  by  a  sale  under  an  illegal 

78  Iowa  739;  Doe  v.  Doe,  37  N.  H.  268;  assessment  should  show  that  a  deed  is 

Brown  v,  Teel,  59  Hun  (N.  Y.)  91.  about  to  be  given.     The  existence  of 

In  Aetlons  Brought  under  the  Itatate,  the  lien  and  (he  duty  of  the  officer  to 

the   same   rights   exist  as  to  amend-  give  a  deed  are  enough.     Nor  need  the 

meats,  etc.,  of  pleadings  as  in  other  complaint  set  forth  the  words  of  the 

actions    under    the    code.     Brown    v,  certificate.     Crooke  v.  Andrews,  40  N. 

Leigh,  49  N.  Y.  78;  Plati  v.  Torrey,  18  Y.  547. 

Wend.  (N.  Y  )  573;  Rosevelt  v.  Giles,  7  In  a  Suit  to  dolot  Title  to  the  Estate  of 

Hill  (M.  Y.)  166;    Williams  v.  Cox,  6  a  Bocodent,  the  allegation  that  he  left  a 

Wend.  (M.  Y.)  519.  will,  which  was  duly  admitted  to  pnv 

2.  BatisftMtion  of  Prior  Liens.  •—  The  bate  in  a  specified  court  having  Juris^ 
complaint  in  an  action  to  quiet  title  .  diction  to  probate  it,  is  sufficient,  with- 
agalnst  a  third  mortgagee  need  not  out  specifying  the  due  execution  or 
aver  satisfaction  of  the  prior  liens,  as  proof  of  the  will.  Miller  v.  Luco.  80 
the   only   question   is  as  to  the   right  Cal.  257. 

of    the   defendant.      Holten    v.    Lake  Bosldenoo  in  the  State.  —  An  alleg^atioa 

County,  55  Ind.  194.  that  "  during  all  the  times  mentioned 

Sheriff's  Sale  of  Interest  of  Life  Ten-  in  the  complaint,  and  for  a  long  time 

ant, -*  A     complaint      to     quiet     Mtle  prior  thereto,    she   [the   plaintiff]   has 

against  a  claim  of  title  by  the  defend-  been  residing  with  her  husband  in  and 

ant,   founded    upon    a    sheritT's    sale,  upon,  and  in  the  actual  possession " 

which  alleged  merely  that  the  interest  of    the   property   in   controversy,  is   a 

of  a  tenant  for  life  was  sold   by  the  sufficient  allegation  of  residence  in  the 

sheriff,  without  averring  that  the  plain-  state  at   the  dates   mentioned   in    the 

tiff's  remainder  in  fee  was  not  to  be  complaint.      Mitchell    v.    McCormick, 

sold,  was  held  bad  on  demurrer.     Dar-  (Mont.  1899)  5^  Pac*  R^P*  216 

kies  V.  Bellows,  94  Ind.  64.  3.  California.  —  Pennie   v.  Hildreth* 

Title  Aoqoired  by  Ezeontion  Bale,  —  A  81  Cal.  197:  Brooks  v.  Calderwood,  34 

complaint  to  quiet  title  to  certain  lands,  Cal.   566;    Dupuy  v.  Leavenworth,  17 

acquired  by  tne  plaintiff  at  a  sale  on  Cal.  269;  Quint  z/.  McMuUen.  163  CaU 
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Vmrnapm- — A  disclaimer  is  not  swbj^ct  to  df  murfer,  >  Jt  mwt  be 
i»bsplute  and  unqualified.* 

Tiw  9«Pfln»i  W^  govprning  discjaimars  have  been  fully  treated  Kfi 
9l  MPftrate  article, ' 

9.  ISb^  W  Opi*!*  —  The  effect  of  ^  disclaimer  \%  to  throw  upon 
the  plaintiff  the  burden  of  showing  that  the  defendant  had  in  faet 
ai^s^rt^  a  claim,*  and  if  not  sustained  the  defendant  is  entitled 
tp  cost§.*     A  disclaipier  should  be  filed  when  the  party  first 

381;  Balwer  Consol.  Min.  Co.  v.  Stand-  crue  after  ihe  entry  of  a  proper  judg- 

ard  Q>pso(.  Mjp..  Cp,,  S3  C^l.  589.  ment  embodying    the    relief  the  law 

CfihroiUi^  -rrr  Wp>ll  V.  MagQC^,  I?  Colo.  awafds   tl^e  plaintiff.    As  it  is  all  |t 

476.  professes  to  t>e,  a  (lenmrrer  will  pot  li^. 

Indiana,  —  MUler  v,  Curry,  194  (nd.  It  only  askp  relief  from  costs  6ub«9- 

4fi;    McA4Ams  v,  )/>tton,  ;i8  Ipd.   1;  quent  to  tl^e  judgment,  i»nd  this  it  is 

K-itts  V,  WillsoiK  ;3p  Jpd.  402.  sufficient  to  S(?cure,     \\  \\  is  sufficient 

Afichigtm*  '^  EUisoq  v,  ^ittrfdge,  45  for  llje  purpps#  for  w|iich  it  is  pl^ad^^i 

Mich.  475;    Blodgett    v,    Dwiglit,    38  it  cannot  be  condemned."    McAd^m^ 

Mich,  S96.  V.  Il^tton,  i|8  {nd.  4. 

Mittifsippi,  —  Qsbttrn  v.  Hind?  (8.  De  Uprey  p.  pe  Uprey,  ^^  Cal, 

County,  71  Miss.  19.  331;  Ellison  v.  Kittridge,45  }AW%,  475. 

AVn9d&i,  r>  Scorpion  Silver  Mln,  Co.  Wlutt  Ampmts  to  ^  pts^laiipaf. -^  It 

c  Marsano,  10  Nev.  380.  may   be  doubted  whether  an   answer 

A^#ip  YcrJk,  -^  D^yis  v.   Re^,  65  N.  amounts    to   a  disclaimer    wherf «  al- 

Y,   $66;    McCosl^er  v,  Br^dy,   f  Barb,  tlio ugh  it  avers  that  the  defendant  dges 

Ch.  (Nf  Y.)  343.  not  claim  any  interest,  it  controverts 

Tt^as. — Howard  v.  Davis,  6  Tci^.  174.  the  plaintiff's  right  to  come  into  equity 

A  disclaimer  is  ^pplic^ble  only  io  ac-  and  puts  him   upon  proof.    Loftus  v, 

(lops  for  partition  and  to  quiet  title.  Caus,  i  T.  6.  Mon.  (Ky.)  97. 

Walker  v.  Steele,  \%i  Ind.  436.  A  denial   by  the  defendant  that  he 

PfiiglaiifUir  qI  fut*  ^-  Where  a  defend-  pUims  ^ny  estf^te  or  interest  in  or  lien 

ant  wishes  to  disf^l^im  as  to  par(  of  the  upon  the  property,  except  4s  the  holder 

laqd,  he  s|)ould  specify  clearly  ^he  p^rt  of  »  certificate  of  sale  for  delinquent 

(disclaimed,  or  he   will   be  considered  taxes,  which  were  claimed  to  be  a  lien 

as  claiming  (he  whole,     Friedman  i/.  upon  the  l^nd,  is  a  disclaimer.     Brack- 

Shamtlin,  117  Al^.  454.  ett  v,  Gjlmore,  15  Minn.  245.     But  tbis 

i(el|ef  tmm  \9iii^itiissX  )Ppiwl>||n<r»  *-  decision    rests    upon    the    proposition 

Ao    order    setting  aside  a  judgment  that  a  lien  upon  land  is  not  such  an 

quieting  the  title  of  the  plaintiff  to  city  estate  or  interest  in   it  as   to  be  (be 

lots  10  wbich  the  defendant  disclaimed  proper  subject  of  an  adjudication  un0er 

title,  ^nd  allowing  the  grantees  of  the  the  Minnesota  statute  for  the  deterqf)!- 

4efendant  tp  come  in  i^nd  defend,  will  nation  of  adverse  claims.     See  Btdwell 

not  be  4isturbe<|  if  it  is  shown  on  the  v.  Webb,  10  ftf  inn.  62. 

par;  of  the  defen4^nt  and  his  grantees  8,  See  article  Disclaimers,  vol,  6,  p, 

that  the  disclaimer  was  made  through  791, 

an  Inadvertency  And  qiist^M  of  fact  of  4,  Miller    v.    Curry,    124    Ind.    46; 

the  4^fendant's  atu>rney  in  supposing  Woodworth   v,  Gorton,  46  Mich,  324: 

that  the  pfopfsrty  had  been  conveyed  Davis  v.  Read,  65  N.  Y.  566;  Howard 

|>y  tl^e  defendant  before  the  commence-  v.  Davis,  0  Tex.  174. 

men(  of  t|ie  sijit,  whereas,  in  fact,  the  6.  Bulwer  Consol.  Min.  Co.  v.  Stand- 

^nveyaoceji  were  made   pending  the  ard    Consol,    Min.   Co.,   83    Cal.    589; 

suit,  ivad  after  a  notice  of  lis  pendens  Brooks    v.   Calderwood,    34   Cal.    566; 

had  been  filed  by  the  plaintiff.     Under-  Castro  v.  Barry,  79  Cal.  447;  Packer  v. 

•Woo4  «'..  Un4«rwood,  %l  C^l,  533,  Poray,  98  C4I.  3J5;    WaU  v.  Magnes, 

I.  McAdamB  V,  iJotton,  1x8  Ind.  i;  17  Colo  476;  McAdams  v,  Lotton,  118 

y^yWn  p.  Curry,  ;f4  Ind  48.  Jn4»  i;  Bracketi  v.  Gilmore,  15  Minn. 

||#M^  to  B«|6.  *"A  discUimer  js  84s;    Osburn    v.    Hinds    County,    71 

essentis^Uy  a  confession,   and   this  it  Miss.  19;   Cook  z^.  Friley,  61   Miss,    i; 

pqrports  to  be.     (ts  office  is  not  to  bar  Von  Phul  v,  Penn,  31  Mo.  333:  Tate  v, 

the  action,  but  to  save  costs  which  ac-  Wyatt,  77  Tex.  492. 
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appears,  in  order  to  entitle  him  to  costs.^  But  if  a  defendant  in 
possession  refuses  to  yield  possession  without  a  writ,  notwith- 
standing his  disclaimCi',  he  may  be  taxed  with  all  the  costs.*  So 
if  at  the  same  time  that  he  disclaims  he  also  answers  and  thereby 
occasions  costs  which  might  have  been  avoided  by  a  simple  dis- 
claimer, it  is  proper  to  charge  him  with  the  costs.^ 

3,  Effect  on  Decree.  —  It  is  generally  held  that  upon  the  filing 
of  a  disclaimer  the  plaintiff  is  entitled  as  of  course  to  a  decree 
against  the  defendant  quieting  the  title  to  the  land  disclaimed,* 

If  a  defendant  answers  disclaiming  v,   Ladd,   31    Minn.   244;     Perkins    v, 

any  interest  in  the  lands,  and  alleges  Morse,  30  Minn.  11 ;  Osburn  v.  Hinds 

that  a   third   person   is  in  possession  County.  71  Miss,  ig;  Tate  v.  Wyatt,  77 

thereof,  he   is  entitled  to   costs.     Mc-  Tex.  492.     See  also  Mc Adams  v,  Lot- 

Carnan  v,  Cochran,  57  Ind.  166.  ton,   118  Ind.   i,  in  which  case,  how- 

In  McAdams  v,  Lotton,  118  Ind.  i,  ever,  the  defendant  was  in  possession 

where  the  defendant  was  in  possession  and  the  disclaimer  only  denied  an  as- 

and   disclaimed   any   present  interest,  sertion   of  present  title,  and  did  not 

but  did  not  deny  that  he  had  formerly  deny  that  the  defendant  was  asserting 

asserted  a  claim,  it  was  held  that  the  a  title  at  the  time  when  the  suit  was 

plaintiff  was  entitled  to  costs  up  to  the  commenced.     Compare  Miller  v.  Curry, 

judgment,  but  not  to  any  subsequent  124  Ind.  48,  wherein  this  case  was  dis' 

costs.  tinguished. 

Statutae.  —  It  is  generally  provided  A  Judgment  in  FaTor  of  the  Plaintiff  in 
by  statute  that  if  the  defendant  dis-  an  action  to  determine  an  adverse 
claims  in  his  answer  or  suffers  judg-  claim,  quieting  his  title  to  the  property 
ment  to  be  taken  against  him  without  disclaimed  by  the  defendant,  without 
answer  the  defendant  shall  recover  costs,  and  saving  the  rights  of  the  de- 
costs.  See  the  codes  and  statutes  of  fendant  as  claimed  by  him,  is  clearly 
the  various  states.  right.     Bulwer  Consol.    Min.    Co.    r. 

Under  the  Michigan  Statute  the  plain-  Standard  Consol.  Min.  Co.,  83  Cal.  589. 

tifif  is  entitled  to  costs  as  of  right,  un-  If  the  defendant  asserts  no  estate, 

less  the  defendant  both  disclaims  all  interest,  or  lien  upon  the  property  in 

interest  and  gives  a    release    to    the  himself,   the   plaintiff    is    entitled,   as 

plaintiff,  in  which  case  the  costs  are  against  him,  to  judgment,  although  in 

discretionary.     Ellison  v,  Kittridge,  45  his  answer  he  puts  in  issue  other  alle- 

Mich.  475.  gations  of  the  complaint.     If  he  claims 

1.  Kitts  V.  Willson,  130  Ind.  492.  no  interest  in  the  subject  of  the  litiga- 

8.  McAdams  v.  Lotton,  118  Ind.  i.  tion,  any  other  issues   raised   by  his 

8.  See  Blodgett  v.  Dwight,  38  Mich,  denials  are  immaterial.     This  is  true 

596.  whether  his  answer  contains  an   ex- 

Thedefendant  will  not  be  exonerated  press  and  formal  disclaimer  or  other- 

from  payment  of  costs  by  disclaiming  vise  affirmatively  shows  that  he  has  no 

any  title  or  interest  in  himself  if,  at  interest  in  the  premises.     Donohue  r. 

the   same   time,  he   answers,  denying  Ladd,  31  Minn.  244. 

the  allegation  of  possession  contained  In  an  action  to  quiet  the  plaintiff's 

in   the   complaint,  thereby  compelling  title  to  a  water  right,  where  the  answer 

the  plaintiff  to  prove  that  issue,  and  the  disclaims     any    interest    therein,    the 

plaintiff  finally  succeeds  on  the  issue,  judgment  cannot  be  reversed  upon  ap- 

Brooks   V.   Calderwood,   34    Cal.    563.  peal  on  account  of  any  defects  in  the 

But  see  Brackett  v.  Gilmore,  15  Minn,  complaint    as    to    the     water     right. 

245.  Fudickar  v.  East  Riverside  Irrigation 

4.  Underwood  V.  Underwood,  87  Cal.  Dist.,  lOg  Cal.  29. 

523;    Brooks  V.  Calderwood,   34  Cal.  Diemissallnetead  of  Formal  Jndgmeat: 

563;  Quint  V,  McMullen,  103  Cal.  381;  — It  is  not  error  to  dismiss  the  action 

Bulwer  Consol.  Min.  Co.  v.  Standard  as  to  that  part  of  the  land  which  the 

Consol.  Min.  Co.,  83  Cal.  589;   Castro  defendant  disclaims,  instead  of  giving 

V.  Barry,  79  Cal.  447,  citing  Code  Civ.  judgment  to  the  plaintiff  therefor,  as 

Pro.  Cal.,  ^  739;  Kendall  v,  San  Juan  such  judgment  would   be  merely  for- 

Silver  Min.  Co.,  9  Colo.  349;  Donohue  mal.     Packer  v,  Doray,  98  Cal.  315. 

348  Volume  XVII. 


^lea  «r  Aniww.  REMOVAL  OF  CLOUD.  B«fendaBt'8  Claim. 

though  in  such  cases,  as  has  been  seen,  the  costs  will  ordinarily 
be  imposed  upon  the  plaintiff.^  But  it  has  also  been  held  that 
if  the  defendant  disclaims  and  the  plaintiff  fails  to  prove  any 
pretension  of  claim  before  suit  brought,  no  cause  of  action  is 
made  out,  and  the  suit  should  be  dismissed.*  The  plaintiff  is 
not  entitled  to  judgment,  even  as  to  the  property  disclaimed, 
without  proof  of  possession,  if  that  fact  is  put  in  issue. ^ 

Vn  Plea  ob  Ahbwsb  —  1.  Setting  Up  Defendant's  Claim.  — 
Where  the  defendant  does  not  disclaim  or  make  default,  the  con- 
sequence of  which  is  somewhat  similar  to  a  disclaimer,^  he  must 
answer,  setting  up  whatever  right,  title,  or  interest  he  claims  in 
the  property,  if  he  intends  to  insist  upon  the  validity  of  such 
claim  as  a  defense,^  and  he  must  plead  all  his  claims,  for  he  will 

Under  Xiohigan  Statutes,  a  mere  dis-  Kentucky.  —  Whipple   v.    Earick,   93 

claimer  is  insufficient  to  prevent  a  de-  Ky.  121. 

crec  against  the  defendant;   he  must  Michigan.  —  McKenzie  r.  A.  P.  Cook 

also  offer  to  release  to  the  plaintiff,  or  Co.,  113  Mich.  452. 

he  will  be  decreed  to  do  so.     Ellison  v.  Minnesota,  —  JelHson  v.  Halloran,  40 

Kittridge,  45  Mich,  475.  Minn.  485;    Windom  v.  Wolverton,  40 

1.  See  the  preceding  subsection.  Minn.  439;    Stuart  v.  Lowry,  49  Minn. 

8.  Howard    v.    Davis,   6    Tex.    174.  91. 

C<?i«/<ir^  Jordan  ».  Stevens.  55  Mo.  361.  Mississippi.  —  Cook     v,     Friley,     61 

An   answer  by  a  defendant  out  of  Miss.  i. 

possession  alleging  that  the  defendant  Nevada.  — Scorpion  Silver  Min.  Co. 

did    not    then   claim   and    never    had  v.   Marsano.    10   Nev.   370,   overruling 

claimed  any  interest  in  the  property  is  Blasdcl  v.  Williams,  9  Nev.  161. 

sufficient  to  defeat  the  action.     Miller  New  Jersey.  —  Powell  v.  Mayo,  26  N. 

V.  Curry.  124  Ind.  48.  J.  Eq.  125. 

8.  Brooks    v.   Calderwood,   34    Cal.  South  Dakota.  —  Male  v.  Brown,  (S. 
566.     Under  a  later  statute  in  Califor-  Dak.  1898)  77  N.  W.  Rep.  585. 
nia,    possession    on    the    part  of  the  Texas.  —  Milmo  Nat.   Bank  v.  Con- 
plaintiff  is  now  no  longer  required.  very,  (Tex.  Civ.  App.   1899)  49  S.  W. 

4.  See  Wall  v.  Magnes,  17  Colo.  476.  Rep.  926. 

Sec  also  supra,  VI.  Disclaimer,  Wisconsin.  —  Sloan  v.  Rose,  loi  Wis. 

6.  California.  —  Pennie  v.  Hildreth,  523. 

81   Cal.  127;    People  v.  Center,  66  Cal.  As    a  defense   see    also  injra,    IX. 

551:  Landregan  v.  Peppin,  94  Cal.  465;  Cross-complaint  or  Counterclaim. 

Hyde  v.  Redding.  74  Cal.  493;    Burris  The  only  purpose  of  an  averment  of 

r/.' Kennedy.  108  Cal.  331;    Webber  r.  adverse  claim   is  to  notify  the  defend- 

Clarke,    74  Cal.    11 ;    Bulwcr   Consol.  ant  of   the   nature  of  the  action,  and 

Min.    Co.    V.   Standard    Consol.    Min.  that  he  is  required  to  set  forth  and  liti- 

Co.,  83  Cal.  589.  gate   any  adverse   title   that  he    may 

Colorado.  —  Weston  v.  Estey.  22  Colo,  have,  or  to  disclaim  it  either  expressly 

341'.  or   by   default.      But    such    averment 

Connecticut.  —  Laws  Conn.  1893:  does  not  tender  a  material  issue  to  be 

Miles  V.  Strong,  68  Conn.  273.  tried,  and  affects  only  the  question  of 

Illinois.  —  Gage   v.   Smith.    142    111.  costs.     The  only  material  issues  ten- 

191;  Gage  V.  Du  Puy,  134  III.  132.  dered    by  a  complaint  in  such  action 

Indiana  —  Marot  v.  Germania  Bldg.,  relate  to  the  title  to  real  property  de- 

etc,  Assoc.  No.  2,  54  Ind.  37;    United  scribed    in    the    complaint.       Bulwer 

.Brethren,  etc.  v.  Rausch,  122  Ind.  167;  Consol.  Min.  Co.   v.  Standard  Consol. 

Earle  v.  Peterson,  67  Ind.  503;  Oiis  v.  Min.  Co.,  83  Cal.  589. 

Gregory,  iii  Ind.  504;  Porter  v.  Mitch-  The  Statutes  of  the  various  states  pro- 

cU,  82  Ind.  214;  Manifold  r.  Jones,  117  viding  for  an  action  to  determine  ad- 

Ind.  212;    Walter  v.  Hartwig,  106  Ind.  verse  claims   very  generally    provide 

123.  what  the  answer  shall  contain.      See 

Iowa.  —  Pillsbury     v^    Baldwin,    86  the  codes  and  statutes  of  the  various 

lovra  744«  states. 
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be  concluded  as  to  all  of  them,  whether  pleaded  or  not,  as  it  is 
the  purpose  of  the  action  to  settle  in  one  comprehensive  suit  and 
put  finally  at  rest  all  conflicting  claims  to  the  title,^ 

2.  Denial  of  Title  or  PoaseMion  Without  Asserting  Claim,  —  While 
it  IS  true,  as  has  been  seen,*  that  the  plaintiff  must  usually  aver 
and  prove  some  legal  or  equitable  title  coupled  with  possession, 
and  the  absence  of  such  an  averment  may  be  ground  for  demur- 
rer,  nevertheless  it  has  been  held  that  if  the  defendant  does  not 
assert  an  adverse  interest  in  himself  he  will  not  be  permitted  to 
put  the  plaintiff  upon  proof  of  his  possession  and  title.'     Other 

SuiBcienoy  of  Statemedt  of  Claim.  —  See  in   evidence   a   voluntary   conveyance 

generally  the  cases  cited  at  the  begin-  from   the  plaintiff,  a  sherifT's  or  a  tax 

ning  of  this  note.  deed,   or  any  other    legal    testimony 

nemurrer  or  Motion  to  Make  More  Defl-  tending  to  show  that  the  plaintiff  is  not 

alto.  —Advantage  of  a  mere  defect  in  the  owner  as  alleged,  whether  specific- 

the  averment  of  title  by  the  defendant  ally    set   up    in    the    answer    or  not. 

is  not  to  be  taken  by  an  objection  to  Morrill  v.  Douglass,  14  Kan.  293. 
the  introduction  of  evidence,  but  by        I.  Landregan  z^.  Peppin,  94  Cal.  465; 

motion  to  make  the  answer  more  spe-  Adams  v,  Crawford,  ri6  Cal.  495;  Bar- 

cific.     Pillsbary  v.  Baldwin,  86  Iowa  tons'.  McWhinney,  85  Ind.  481;  Green 

744.  V.  Glynn,  71  Ind.  339;  Farrar  v.  Clark, 

Defendant  af  the  Aetor.  —  In  a  statu-  97  Ind.  449;  Morarity  v.  Calloway,  134 

Cory  action   for  the  determination  of  Ind.  503;    Reed  r.  Douglas,   74  Iowa 

adverse  claims  the  defendant  virtually  244;    Burton  ?/.   Hnma,  37  Fed.   Rep. 

becomes  a  plaintiff  and   must  disclose  741. 

by  his  answer  the  nature  of  his  claim.        Splitting  CaoM  of  Action  or  Defonie. — 

Stuart  Z'.  Lowry,  49  Minn.  91;  Barnard  "The   plaintiff    cannot  at   his  option 

I'.  Si  mm  s,  42  Barb.  (N.  Y.)  304.     Com-  split  it  up  into  many  suits  with  which 

pare   Blasdel  v.  Williams,  9  Nev.  161.  to   harass   and    weary   the  defendant, 

wherein  it  was  held  that  the  plaintiff  By  the  final  decree  in  such  a  suit,  the 

was   the  actor.     This  case,  however,  title  to  the  premises,  as  between  the 

ms  overruled  in  Scorpion  Silver  Afin.  parties,   Is  determined,  and  all  ques- 

Co.    V,    Marsano,    10   Nev.  370,  which  tions  or  matters  affecting  such  title  are 

overruling     was    approved   in    Golden  concluded    thereby.     If    cither    party 

Fleece   Gold,  etc.,   Mln.  Co.  v.  Cable  omits   to  set  forth   and  prove  all  the 

Consol.  Gold,  etc.,   Min.  Co.,  12  Nev.  grounds  of  his  right,  or  his  adversary's 

330.  want  of  it,  he  cannot  correct  his  error 

Title  Ao^piired  Pendente  Lite  must  be  by  bringing  another  suit  upon  the  por- 

pleaded,  or  it  will    constitute  no  de-  tion  or  fragment  of  the  case  omitted, 

fense,  as  the  court  can  consider  such  *    *    *    If  they  failed  to  bring  to  the 

matters  only  as  are  pertinent  to   the  consideration  of   the  court  by  proper 

issue.     Gage  v.  Reid,  118  III.  35.  proof  or  allegation  anything  material 

Pleading  and  Proof.  —  The  proof  must  to  a  correct  determination  of  the  con- 
correspond  to  the  character  of  the  claim  troversy  for  which  a  suit  was  given 
pleaded.  Winter  v.  McMillan,  87  Cal.  and  brought  to  settle,  it  was  their  own 
356;  Morrill  v.  Douglass,  14  Kan.  293;  fault  and  they  must  abide  by  the 
Stuart  V.  Lowry,  49  Minn.  91;  Powell  consequences.**  Burton  v,  Huma.  37 
V,  Mayo,  26  N.  J.  Eq.  125.  Fed.  Rep.  738,  g uating St^xvv,  Stark,  i 

Where,  in  an  action  to  quiet  title,  a  Sawy.  (U.  S.)  276. 
petition  is  filed  alleging,  among  other        8.  See    supra,    V.   BUf,   Petiiicn,  or 

things,  ownership  and   possession   by  Complaint, 

the  plaintiff,  and  the  answer,  without        8.  Wall  v.  Magnes,  17  Colo.  476  [nV- 

any   denial   of  the  allegations  of  the  ing  as   tending   to  sapport  the    text: 

petition,  only  sets  up  a  specific  title,  it  Curtis  v,  Sutter,  15  Cal   259;  People  v, 

is  error  to  admit  evidence  of  any  other  Center,  66  Cal.  551;  Jordan  v.  Stevens, 

than  the  title  pleaded;  but  where  the  55   Mo.   361;    Blasdel  v.   Williams,  q 

answer  contains,  besides  the  plea  of  a  Nev.  161;  Ely  v.  New  Mexico,  etc.,  R. 

specific  title,  a  denial  of  the  allegations  Co.,  129  U.  S.  291;  Parley's  Park  Sil< 

of  the  petition,  it  is  not  error  to  admit  ver  Min.  Co.  v.  Kerr,   130  U.  S.  S56; 
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courts,  however,  construing  substantially  similar  statutes,  have 
taken  a  different  view  and  held  that  it  is  the  right  of  the  defend- 
ant to  deny  the  facts  of  possession  or  title  alleged  in  the  petition, 
and  that  the  issue  so  raised  must  be  tried  although  the  answer 
contained  no  affirmative  claim  of  title  in  the  defendant :  ^  and  it 

Stark  v,  Starrs,  6  WalK  (U.  S.)  402}.  Paper  MnU«  62  Mian.  429,  cverruHng 

Sec  also  Pralus  v.   Pacific  Gold,  etc.  Donahue  v.  Ladd,  31  Minn.  244. 

Mia.  Co..  35  Cal.  30;  Wcsion  v.  Estey,  Missouri.  —  Dyer  v,  Baumeister,  87 

21  Colo.   34I;    Donohue  v.   Ladd,   31  Mo.  137,  Bab«  v.  Phelps,  65  Mo.  27. 

Minn.  244  [citing  Perkins  v.  Morse,  30  Montana,  —  Wol^erton  v,  Nichols,  5 

Minn.  11];    Watterson  v  Ury,  5  Ohio  Mont.  91;  Sklower  v.  Abbott,  19  Mont. 

Cir.  Ct.  Rep.  347,  3  Ohio  Cir.  Dec.  171.  228. 

But  see  Wheeler  v.  Wiaoebago  Paper  New  Jersey,  —  Beale  v.  Blake,  45  N. 

Miffs,  62  Minn.  429,  wherein  Perkins  J.  Eq.  608. 

V,    RIorse,    30    Minn.    11,    was  distin-  New    York.  — Churchill    v.     Onder- 

guishid^    and    Donohue    v,    Ladd,    31  donk,  59  N.  Y.  137;  Barnard  r.  Sim ms, 

Mfnn.   244,   was  overruled^   the    court  42  Barb.  (N.  Y.)  304. 

suvifig  that  it  had  been  In  effrct  over-  North  Carolina.  —  Peacock  v.  Stott, 

rnled  by  other  cases,  and  citinp  Myrlck  104  N.  Car.  155. 

V.  Coursalle,  32  Minn.  T|3;  Herrick  v.  Argrunasit   In   flapport  of   View.  ^  In 

Churchill,   35  Minn.  318:    fellison   v,  Pennie  v.  Hildrelh,  81   Cal.   127,  the 

Haltoran  aio  Minn.  485;   Wakefield  v.  court  said:  *' Counsel  for  respondent 

Dav,  4t  Minn.  344;  Plnney  r.  Russell,  contend,  with  seeming  confidence,  that 

52  Minn.  443.  sach  an  answer  [1.  ^.,  a  general  denial] 

Otber  Btatama&ts  <tf  Bole.  —  Where  the  presents  no  issue  to  be  tried.    This  is 

defendant  has  shown  by  his  answer  based  upon  the  theory  that  in  this  class 

that  he  claimssQch  an  adverse  interest  of  cases  the  only  course  for  a  defend- 

as,  if  sustained  by  proof,  might  entitle  ant  to  take  is  to  set  upafflrmativety  his 

him   to  relief  in  connection  with  the  adverse  claim  to  the  land  or  disclaim, 

property,  then  and  not  until  then  is  he  They  cite  in  support  of  this  position 

m  a  position  to  try  the  issue  of  the  Tompkins  v.  Sprout,  55  Cal.  36:  People 

plaintiff's  possession  and    ownership,  v.  Center,  66  Cal.  551.     These  cases  do 

Wall  V.  Magnes,  17  Colo.  476;  Weston  not  support  the  position  taken  by  the 

V.  Estey,  22  Colo.  541.  respondent.     They  simply  hold  that  in 

To  constitute  a  defense  to  an  action  order  to  maintain  his  defense  on  the 
nnder  the  statute  to  determine  adverse  ground  of  an  adverse  claim,  a  defend- 
claims,  the  defendant  must  set  up  ant  must  set  up  snch  claim,  and  that 
some  adverse  claim  to  or  interest  in  the  the  owner  in  possession  may  require 
property,  and  the  nattireof  such  claim,  the  nature  and  character  of  the  adrerse 
Weston  V.  Estey,  22  Colo.  341,  citing  estate  or  interest  to  be  produced,  ex- 
Wall  tr.  Magnes.  17  Colo.  476;  Amter  posed,  and  jadlcially  determined.  But 
V,  Conlon,  22  Colo.  150.  the  basis  of  his  right  to  require  the  ad- 

The  plaintiff  is  entitled  to  the  judg-  verse  interest  to  be  produced  and  ad- 

ment  of  the  court  upon  demurrer  as  to  judicated    is  his    own   interest  in  or 

whether  the  defendant's  interest  thus  ownership  of  the  land.     This  is  the  one 

pleaded    has   any  foundation  in  law.  thing  necessary  for  him  to  prove  in 

Wall  V.  Magnes,  17  Colo.  476.  citing  order  for  him  to  make  out  his  case.     If 

JefTersonville,  etc..  R.  Co,  v,  Oyler«  60  it  is  denied,  a  material  issue  is  raised. 

Ind.  383.  which  casts  upon  him  the  burden  of 

1«  Arkansas,  —  Miller  v.  Neiman,  27  proving    such  interest  or  ownership. 

Ark.  214.  Until  he  does  this,  the  defendant  is  not 

California,  —  Pennie  v,  Hildreth,  81  called  upon   to   produce  or  prove  his 

Cal.  Ill;  Toland   v.  Toland,  123  Cal.  claim.     Therefore  the  general  denial 

140;    Calderwood  v.   Brooks,  4<  Cal.  put  in  issue  a   fact    necessary   to  the 

52f :  Adams  v,  Crawford,  116  Cal.  495.  plaintiff's  recovery,  and  the  demurrer 

ICansas.  —  Pierce    v.  Thompson,  26  to     it     was     improperly    sustained." 

Kan.  714:  Morrill  t^.  DougUss,  i4Kan.  Citing  San   Diego  v,   Allison,  46  Cal. 

293.^^  Brewer,  J.  167;  Elder  ».  Spinks,  53  Cal.  294;  Flint 

Minnesota,  —  Mitchell  v,  McParland,  v,  Dulany.  37  Kan.  335. 

47  Minn.  535;  Wheeler  e^.  Winnebago  PosfMsionat  a  Prelliidiiafy  Israa.  — If 
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has  even  been  held  that  if  the  defendant  sets  up  in  his  answer  his 
own  claims  to  the  land  in  controversy,  he  thereby  waives  the 
objection  that  the  land  is  not  vacant  or  that  the  plaintiff  is  not  in 
possession.*  Certainly  the  former  doctrine  can  have  no  applica- 
tion where  the  action  is  maintainable  against  a  defendant  in  pos- 
session.* 

3.  Gteneral  Denial  or  Special  Plea.  —  It  has  been  many  times  held 
under  the  Indiana  statute  that  all  defenses,  legal  or  equitable, 
including,  of  course,  the  existence  of  a  valid  title  or  interest  in 
the  defendant,  may  be  proved  under  an  answer  of  general  denial, 
and  that  there  is  no  available  error  in  striking  out  or  sustaining  a 
demurrer  to  special  answers,  where  the  general  denial  remains 
in.'     Ordinarily,  however,  the  defendant  should  specially  plead 

the  defendant  denies  that  the  com-  terest  passed  by  the  tax  deed  is  ,in- 
plainant  is  in  peaceable  possession  of  sufficient,  although  coupled  with  an 
the  premises  in  question,  the  issue  assertion  of  title  in  the  defendant  de- 
thereby  raised  is  preliminary  to  the  rived  from  the  government.  Wagar  v, 
main  issue  in  the  cause,  and  the  de-  Bowley,  104  Mich.  38. 
fendant  is  entitled  to  have  it  tried  in  1.  Kipp  v.  Hagman,  (Minn.  1898)  75 
the  court  of  equity  before  it  shall  grant  N.  W.  Rep.  746;  Mitchell  v.  Me- 
an issue  to  be  sent  to  a  court  of  law  to  Farland,  47  Minn.  535;  Snowden  v. 
try  the  question  of  title  or  no  title.  Tyler,  21  Neb.  215.  See  also  Good  rum 
Beale  v.  Blake.  45  N.  J.  Eq.  668.  v.  Ayers,  56  Ark.  93;  Monson  v.  Kill, 

In    Netv    York   the   defendant   may  44  111.   App.   306;  Monson  v.  Jacques, 

plead  in  bar  of  all  further  proceedings  144  111.  651;  Magowan  v.  Branham,  95 

that  the  plaintiff  has  not  been  in  actual  Ky.  581. 

possession  of  the   premises    for  three        8.  See  supra^  III.  2.  a,  (3)  Possession 

whole  years  as  required  by  statute,  and  of  Plaintiff', 

if  judgment  be  given  against  such  plea.        Where  tiie  Defendant  Ii  in  Poiieeelon  it 

then  he  may  be  required,  by  rule  of  is  immaterial  to  the  plaintiff  whether 

course,  to  plead  to  the  title.     Churchill  such  possession  is  rightful  or  not.  un- 

V.  Onderdonk,  59  N.  Y.  137.  less  he  is  himself  the  owner  and  en- 

The    defendant   may   insist  on   the  titled    to    possession.     Accordingly    a 

plaintiff's  want  of  possession  even  after  defendant  in  possession  may  deny  and 

he  has  tried  the  question  of  title,  since  disprove   the   plaintiff's   title    without 

the     defenses     are    not    inconsistent,  pleading  his  own  specifically.     Adams 

Sheaff  V,  Husted,  (Kan.  App.  1898)  55  z/.  Crawford,  116  Cal.  495,  ^iV/i;i^/V<//if 

Pac.  Rep.  507.  Landregan  v.  Peppin,94Cal.  465.     See 

Where  Title  Ig  AUeged  and  Hot  Denied  also    Wheeler    v.    Winnebago    Paper 

by    the   defendant   it  is  admitted  and  Mills.  62  Minn.  429. 
need  not  be  proved.     Bennett  r.  Chaff e,         8.  Over    v.   Shannon,    75    Ind.   352; 

69  Miss.  279.  Sharpe  v.  Diliman,  77  Ind.  280;  Milner 

Suffioienoy  of  Denial  of  Plaintiff's  Foe-  v.  Hyland.  77  Ind.  458;  Porter  t'.  Mitch- 

seesion. —  A  denial  that  the  plaintiff  is  ell,  82  Ind.  214,  Julien  v.  Woodsmall, 

in  lawful  possession  is  a  conclusion  of  82  Ind.  568;    Nutter  v,  Fouch,  86  Ind. 

law.     Baldwin  v.  Rees,  8  Am.  L.  Rec.  451;  Gaff  v.   Greer,  88  Ind.  122;  West 

556,  6  Ohio  Dec.  (Reprint)  869.  v.  West,  89  Ind.  529;  Hogg  v.  Link,  90 

Saffloiency  of  Denial  of  Plaintiff 's  Title.  Ind.  346;    Eve  v.  Louis,  91  Ind.  457; 

—  A  general  denial  is  sufficient  to  put  O'Donahue  v.    Creager,  117  Ind.  372; 

the  plaintiff's  title  in  issue.     Pennie  v,  Ratliff  t/.  Stretch,  117  Ind.  526;  Graham 

Hildreth,8iCal.  131;  Wakefield  z^.  Day,  t'.  Graham,  55  Ind.  23;  Green  i^.  Glynn, 

41  Minn.  344;  Jeliison  v,  Halloran,  40  71   Ind.   339;    Fitzpatrick  v.   Papa,  89 

Minn.  485.  Ind.  17:  Hamilton  v.  Byram,  122  Ind. 

Where   the  complainant  sets   up   a  283;    Jackson  v.   Neal,   136  Ind.    173; 

prima  facie  valid  title  under  a  tax  deed,  Messick  v.  Midland  R.  Co.,  128  Ind.  81 ; 

the  defendant  must  specifically  plead  Mason  v.  Roll,  130  Ind.  260.     See  also 

facts  tending  to  defeat  the  tax  sale,  and  Wakefield  v.  Day,  41  Minn.  344. 
a  general  averment  that  no  title  or  in-        A  general  denial  is  of  itself  a  good 
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all  matters  in  confession  and  avoidance  of  the  complaint.^ 

4.  Beqnisites  of  Plea.  —  Where  the  plea  purports  to  answer  the 

whole  bill,  but  extends  only  to  a  part  thereof,  it  is  bad ;  *  and 

where  the  plea  is  to  a  part  of  the  bill  only,  it  must  be  accom- 
panied by  an  answer.  • 

6.  AdmisflioiLB  in  Answer.  —  A  defendant  is,  of  course,  bound  by 
facts  admitted  in  his  answer,  and  the  plaintiff  is  not  compelled  to 
prove  such  facts.* 

defense  to  a  statutory  action  to  quiet  title.     Townshend  v.  Williams,  50  N. 

title.     Flint  v.  Dulany,  37  Kan.  332.  Y.  Super.  Ct.  394. 

Ovemiling  a  Denrazrer  to  a  Bad  Bpeoial  On  a  bill  to  quiet  a  wife's  title  to  land 

Answer  is  reversible  error.     Messiclc  v.  on  which  a  levy  had  been  made  under 

Midland  R.  Co.,  128  lud.  81;  Abdil «/.  a  judgmeAt  against  her  husband,  the 

Abdil.  33  Ind.  460;  Over  z/.'Shannon,  suggestion  that  the  husband's  creditors 

75  Ind.    352;    McComas  v.    Haas,   93  may  attaclc   the  wife's   title  is  of  no 

Ind.  276;    Epperson  v.    Hostetter,   95  force  where  no  such  issue  is  raised  by 

lod.  583;    Sims  V.  Frankfort,  79  Ind.  the  answer.     Wood  worth  v,  Gorton,  46 

446;  Weir  V.  State,  96  Ind.  311 ;  Thomp-  Mich.  324. 

son  V,  Lowe,  iii  Ind.  272.  Axiswer  Bailing  Ho  Issne  of  Fact.  —  A 

An  answer  which,  without  denying  denial  that  the  property  in  controversy 

the  plaintiff's  title,  sets  up  an  easement  is  the  plaintiff's  homestead  as  alleged, 

in  the  land  as  a  full  defense  to  the  and  that  a  sale  made  under  the  defend- 

action  is  demurrable.     Messick  v.  Mid-  ant's  judgment  is  void  or  is  a  cloud  on 

land  R.  Co.,  128  Ind.  81.  the  plaintiff's  title,  raises  no  issue  of 

1.  Bunch  V.  Bunch,  26  Ind.  400.  fact.     Mitchell  v.  McCormick,   (Mont. 

The  defendant  in  an  action  to  quiet  1899)  56  Pac.  Rep.  216. 
title  may  specially  plead  that  the  plain-  8.  Snow  v.  Counselman,  136  111.  191, 
tiff  has  only  a  lien,  or  any  interest  less  holding  that  a  plea  to  the  entire  bill 
than  he  claims,  and  that  the  defendant  which  does  not  deny  the  allegations  on 
has  an  equitable  title  or  any  interest  in  which  the  complainants  rely  for  relief, 
the  land,  either  paramount  or  sub-  but  merely  sets  up  that  they  are  not 
ordinate  to  that  of  the  plaintiff;  and  the  entitled  to  relief  until  they  have  re- 
decree  of  the  court  shouli  declare  the  imbursed  the  defendant  for  certain 
rights  of  the  parties  in  the  property  ac-  taxes  paid  by  him,  is  bad,  as  it  extends 
cordingly.  It  is  immaterial  whether  only  to  that  part  of  the  bill  which  asks 
the  plaintiff's  title  is  a  mortgage  or  a  for  unconditional  relief, 
deed  of  trust  held  as  security,  as  the  Beqniiites  of  Plea.  —  The  general 
defendant  would  in  either  case  have  requisites  of  pleas  have  been  elsewhere 
the  right  to  a  judgment  declaring  just  fully  considered.  See  generally  article 
what  interests  in  the  property  were  Pleas  in  Equity,  vol.  13,  p.  585. 
held  by  each  of  the  parties.  Pennie  v.  Flea  of  See  Judicata.  —  Se;  Gage  v, 
Hildreth.  81  Cal.  127.  Ewing,  107  111.  11 ;  Walker  v.  Hill,  in 

Defenses  That  Mtist  Be  Pleaded.  —  De-  Ind.  223. 

fendants  cannot  claim  any  protection  8.  Laffertyt^.  People's  Sav.  Bank,  70 

as  tenants  of  the  plaintiff  unless  such  Mich.  210. 

tenancy    is    pleaded  in    the    answer.  4.  Specifio  Admissions  in  Axiswer.  —  The 

Snodgrass  v.  Parks,  79  Cal.  55.  defendant  is  not  at  liberty  to  dispute  a 

Where  it  does  not  appear  upon  the  positive  averment  in  his  answer  that 

face  of  the  complaint  that  the  action  is  his  grantor,  under  whom  the  plaintiff 

barred  by  limitations,  the  question  can  also  claimed  title,  was  the  owner  of  the 

be  presented  only  by  answer.     Brusie  land  at  the  date  of  the  conveyance  to 

V.  Gates,  80  Cal.  462.  the  defendant,  but  the  averment  as  to 

Under  an  answer  to  an  action  to  can-  the  conveyance  to  the  defendant  not 
eel  a  tax  lease  as  a  cloud  on  title,  aver-  being  admitted  by  the  plaintiff,  but  de- 
ring  the  sale  for  taxes  duly  levied  rived  by  implication  of  law,  the  burden 
and  assessed  and  due  execution  of  the  of  proof  is  upon  the  defendant  to  prove 
lease,  etc.,  the  defendant  cannot  raise  such  conveyance  to  him  prior  to  the 
the  point  that  the  lease  is  invalid  on  its  sheriff's  sale  to  the  plaintiff.  Brusie  v. 
iace  and  therefore  not  a  cloud  upon  the  Gates,  96  Cal.  265. 
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VnL  DsmrXBEX.  —  Where  the  complainant  does  not  aver  pos- 
session or  that  the  premises  are  vacant,  a  demurrer  alleging  that 
it  does  not  appear  ''  but  that  complainant  has  an  adequate  remedy 
at  law  by  ejectment  '*  should  be  sustained.'  The  objection  that 
the  averments  of  a  complaint  are  contradictory  must  be  taken  by 
special  demurrer.*  Failure  to  demur  for  multifariousness  is  a 
waiver  of  the  objection.' 

Demurrer  Too  Broad.  —  Where  a  bill  is  good  as  to  some  of  the  land 
described,  but  shows  that  the  plaintiff  has  no  title  to  or  is  not  in 
possession  of  the  remainder  of  the  land,  a  general  demurrer  to 
the  whole  bill  is  too  broad  and  should  be  overruled.* 

n.  CB088-C0MFLAIHT  OB  CoxTHTEBGLAiM  —  1.  Hecefltity  and  Pro- 
priety—  Where  Defendant  Belies  on  Title  in  Himeelf.  —  In  an  action  to 
quiet  title  where  the  defendant  relies  upon  title  in  himself,  a 
cross-complaint  is  unnecessary  and  improper,*  and  if  one  is  filed 
it  may  be  stricken  out  or  disregarded,*  or  may  be  treated  as  a 
mere  answer,  regardless  of  what  it  is  denominated  by  the 
pleader.^  The  reason  for  this  rule  is  the  general  principle  that 
matters  constituting  a  complete  defense  should  not  be  pleaded 
as  a  cross-complaint.^ 

If  the  answer  in  an  action  to  qniet  County  v,  Stritze,  69  Miss.  460;  North- 
title  admits  the  plaintiff's  ownership  in  ern  Pac.  R.  Co.  v,  Roberts,  42  Fed. 
fee  simple  and  possession,  the  rightful-  Rep.  734. 

ness  of  the  possession  follows  the  ad-  6.  Miller  v,  Luco,  80  Gal.  261;  Wil- 

mission,  and  even  if  the  plaintiff  went  son  v.  Madison,  55  Cal.   5;  Germania 

into  possession  by  leave  of  the  defend-  Bldg.,  etc.,  Assoc,  v,  Wagner,  61  Cal. 

ant's  tenant,  he  is  not  estopped  from  349;    Mills  r/.   Fletcher,   100  Cal.   142; 

denying  the    defendant's  title.     Reed  Doyle  z/.  Franklin,  40  Cal.  107;  Meeker 

V.  Calderwood,  32  Cal.  109.  v,  Dalton,  75  Cal.  156;  Bulwer  Consol. 

If  a  complaint  to  quiet  title  avers  the  Min.  Co.  v.  Standard  Consol.  Min.  Co., 

plaintiff's   possession,  and  the  answer  83  Cal.  589;  Sloan  zf.  Rose,  loi  Wis.  523. 

admits  the  averment,  this  admission  is  6.  Wilson    &.    Madison,   55   Cal.   5; 

not  avoided  by  a  special  averment  that  Miller  v.  Luco,  80  Cal.  257. 

the  plaintiff  obtained  possession  by  col-  7.  Mills    v,  Fletcher,   100  Cal.    142; 

lusion   with    the    defendant's    tenant.  Sloan  v»  Rose,  loi  Wis.  523. 

Reed  v.  Calderwood,  32  Cal.  109.  Where  the  defendant  pleads  his  title 

And  see  generally  as  to  admissions  as  a  cross-complaint,  he  is  not  entitled 
in  answers  Goodrum  v,  Ayers,  56  Ark.  to  have  the  issues  arising  thereon  tried 
93;  Shirk  V,  Williamson,  50  Ark.  562;  first.  Wilson  v.  Madison,  55  Cal.  8. 
Burrisr.  Kennedy,  108  Cal.  331;  Redd  Nor  is  he  entitled  to  a  judgment  in  his 
V.  Murry,  95  Cal.  48;  Vaca  Valley,  etc.,  favor  thereon  merely  because  the  plain- 
Re  Co.  V,  Mansfield,  84  Cal.  560;  Wood  tiff  has  failed  to  reply  thereto.  Sloan 
e/.  Brown,  104.  Iowa  124.  v.  Rose,  loi  Wis.  523. 

1.  Wetherell  v.   Eberle,    123  111.  666.  8.  Hills    v,  Sherwood,  48  Cal.  386; 

See  also  Monson  v.  Kill,  144  III.  248,  Jones  z,  Jones,  38  Cal.  585;  Germania 

affirming  44  111.  App.  307;  Munson  v.  oldg.,  etc.,  Assoc,  v,  Wagner,  61  Cal. 

Jacques,    144    III.   651.      But  compare  349;    Mills  v.  Fletcher,    100  Cal.    148. 

Union   Pac.  R.  Co.  v,  Meier,  28  Fed.  Compare  Griffin  v,  Jorgenson,  22  Minn. 

Rep.  9.  92.     See  generally  articles  Cross-bills, 

8.  Heeser  r.  Miller,  77  Cal.  192.  vol.  5,  p.  624;  Cross-complaints,  vol. 

8.  Snowden   t».  Tyler,  21    Neb.    215.  5,  p.  673. 

See   also   generally   the  article    Mul-  A  verdict  and  judgment  against  the 

TiFARiousNESs     AND    MISJOINDER    (iN  plaintiff  upon  the  Issues  tendered  by  an 

Equity),  vol.  14,  p.  194.  answer   setting   up  title  as  a  defense 

4.  Snow  V.  Counselman,  136  111.  191;  would  quiet  the  defendant's  title  iust 

Aldrich  v,  Boice,  56  Kan.  170;  Quitman  as  effectually  as  would    any  form  of 
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Where  Defendant  Beeki  Afflrmative  Belief.  —  Of  course,  in  cases  where 
the  defendant  properly  seeks  affirmative  relief  in  regard  to  mat- 
ters germane  to  the  relief  sought  by  the  complaint,  a  cross-com- 
plaint is  proper  and  necessary,^  and  a  judgment  or  decree  going 
further  than  a  mere  dismissal  of  the  plaintiff's  action,  and 
expressly  declaring  and  quieting  the  defendant's  title  as  against 
the  plaintiff,  has  been  deemed  such  affirmative  relief  as  to  demand 
a  cross-bill  or  cross-complaint  to  support  it.*  At  least,  it  has 
often  been  held  or  conceded  that  in  an  action  to  quiet  title  or 
remove  clouds  the  defendant  may  have  his  title  quieted  or  clouds 
thereon  removed  upon  a  cross-complaint  or  counterclaim.'     So 

judgment  asked  in  a  cross-complaint.  Matter  ▲pproprlate  to  Independent  Ao- 

Mills  V,  Fletcher,  loo  Cal.  148;  Wilson  tion  bnt  Hot  a  Crois-bUl.  —  Upon  a  bill 

V.  Madison,  55  Cal.  8;  Sloan  v.  Rose,  to  set  aside  a  tax  deed  as  a  cloud  upon 

loi  Wis.  523.     Compare  Hixn^Ktx^n  Hill  title,  another  distinct  legal  title  in  fee 

Gravel  Min.  Co.  v,  Moses,  58  Cal.  168.  is  no  ground  for  a  cross-bill,  as  it  is  a 

Affirmative  Decree  for  DefiBndant  —  It  ground  of  action  at  law  which  affords 

has  been  several  times  held,  in  statutory  a  complete  remedy,  and  is  not  germane 

proceedings  to  quiet  title,  that  if  the  to  the  matter  of  the  original  bill.     Gage 

defendant's  title  is  found  superior  to  v,  Mayer,  117  111.  632. 

that  of  the  complainant  he  is  entitled  Where,    in    an   action   to   have    an 

to  a  decree  in  his  favor  to  that  effect,  alleged  forged  mortgage  cancelled  as 

Crawford    v.  Galloway,   29  Neb.  261;  a  cloud  upon  title,  the  defendant  set  up 

Blatchford   v,   Conover,   40  N.  J.  Eq.  as  a  defense  that  the  money  advanced 

205;  Ford  V,  Belmont,  35  N.  Y.  Super,  upon  such  forged  mortgage  was  used 

Ct.  135,  affirmed  69  N.  Y.  567;  Perego  to  pay  off  a  prior  genuine   mortgage, 

V.   Dodge,  9  Utah  3;  or  to  a  decree  de-  and  asked  to  be  subrogated  to  the  rights 

daring  just  what  interests  in  the  prop-  of  the  first  mortgagee,  it  was  held  that 

erty  were  held  by  each  of  the  parties,  these  facts  could  not  be  pleaded  either 

Pennie  v.  Hildreth,  81  Cal.  127.  as  a  defense  or  as  a  counterclaim,  but 

1.  Alabama,  —  Cheney  </.  Nathan,  no  that  the  defendant  must  set  them  up 

Ala.  2^.  in  a  new  action.     Byerly  </.  Humphrey, 

California, — Winter  t^.  McMillan,  87  95  N.  Car.  151.     See  also   Murray    v, 

Cal.  256;  Stratton  v,  California  Land,  Hazell,   99   N.   Car.    168;    Peacock   v. 

etc.,  Co.,  86  Cal.  353;  Hungarian  Hill  Stott,  104  N.  Car.  154. 

Gravel  Min.  Co.  v,  Moses.  58  Cal.  168.  Waiver    of   Objeetions.  —  Where    the 

Colorado.  —  Tucker  s^.  McCoy,  3  Colo,  counterclaim  seeks   to  enforce  a  lien, 

2S4,  affirmed  Mills  v.  Buttrick,  4  Colo,  and  such  counterclaim  is  heard  upon 

124;  San  Juan, .etc.,  Min.,  etc.,  Co.  v,  the  merits  and  determined  by  the  court 

Finch,  6  CTolo.  223.  without  objection,  it  is  too  late  after 

Indiana,  —  Putt  v.  Putt,  149  Ind.  30;  judgment  to  object  that  liens  cannot 

Killian    v.    Andrews,    130     Ind.    579;  be  litigated   in  a  statutory  action   for 

Randies     v.     Randies,     63     Ind.     93;  the  determination  of  adverse   claims. 

Morarity  v.  Calloway,  134  Ind.  503.  Power  v,  Bowdle,  3  N.  Dak,  107. 

Michigan.  —  Vroman   v.  Thompson,  MiehiganChanoery  Bale  128  authorizes 

51  Mich.  461.  a  defendant  to  present  the  facts  upon 

Minnesota.  —  Mueller  v.  Jackson,  39  which  his  equity  rests  in   his  answer 

Minn.    431;    Griffin   v,  Jorgenson,   22  without  filing  a  cross-bill.       See    Mc- 

Minn.  92.  Guire  v.  Circuit  Judge.  69  Mich.  593, 

Wisconsin.  —  Wilson   v.    Hooser,   76  wherein    the  sufficiency  of  an  answer 

Wis.  387.  with  respect  to  this  rule  was  adjudged. 

See  also  articles  Cross-bills,  vol.  5,  8.  Hungarian  Hill  Gravel  Min.  Co. 

p.624;  Cross-compiaints,  vol.  5,  p.  673;  V.    Moses,    58    Cal.    168;    Vroman   v. 

Srr-OFF  ANn  Counterclaim.  Thompson,    51    Mich.   453.     And  see 

A  CroM-eomplaint  Is  Proper  in  an  action  Perego  v.  Dodge,  9  Utah  3. 

to  quiet  title  when  it  seeks  to  enforce  8.  Arkansas. — Goodrum  z^.  Ayers,  56 

an  equitable  title  against  the  plaintiff  Ark.  93. 

as  the  holder  of  the  legal  title.     Win-  California. — Winter  r.  McMillan,  87 

ter  V.  McMillan,  87  Cal.  257.  Cal.  256. 
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in  various  other  classes  of  actions  affecting  the  title  to  lands  it 
has  been  held  that  the  defendant  is  entitled  to  a  decree  quieting 
his  title  upon  a  cross-complaint.^ 

8,  Bnfficiency.  —  The  general  rules  which  govern  a  complaint 
also  govern  a  cross-complaint.*  It  should  state  facts  as  fully  as 
an  original  bill  or  complaint  for  the  same  relief.* 

3.  Dumissal  by  Plaintiff  —  Retaining  Cross-bill.  —  Where  a  cross- 
bill or  counterclaim  is  properly  pleaded,  a  trial  thereon  cannot  be 
prevented  by  a  dismissal  of  the  action  by  the  plaintiff.* 

Indiana,  —  Rausch       v.        United  v,    Ludlow,    109    Ind.    199;    Detwiler 

Brethren,  etc.,  107  Ind.  i;  Gossard  v,  v,  Schultheis,  122  Ind.  155;  Rogers  v, 

Ferguson,  54  Ind.  519;  Cooper  z/.  Jack-  Beach,    T15   Ind.   413;    Fitzpatrick  v, 

son,  71  Ind.  244;  Putt  z^.  Putt,  149  Ind.  Papa.  89   Ind.  17;    Conger  z^.   Miller, 

30:    Allen    V.   Adams.   150  Ind.   409;  104  Ind.  592;  Exchange  Bank  v.  Auk, 

Earle  v,  Peterson,  67  Ind.  503;  United  102  Ind.  322;  Cassidy  z/.  Woodward,  77 

Brethren,    etc.,    v,    Rausch,    122    Ind.  Iowa  354;  Stone  v.  Young,  5  Kan.  229; 

167;  Barnes  r.    Union  School   Tp.,  91  Grignon  v.  Black,  76  Wis.  674. 
Ind.  301.  8.  Johnson  v.  Pontious,  118  Ind.  271; 

Kentucky,  —  Magowan  v,  Branham,  Rausch  v.  United  Brethren,  etc.,   107 

95  Ky.  581.  Ind.  i;  Conner  v.  Miller,  104  Ind.  592. 

Michigan,  —  McKenzie  v,  A.  P.  Cook  See  supra,  V.    Bill^  Petition^  or  Com* 

Co.,  113  Mich.  452.  plaint, 

Mississippi,  —  Peoples  Bank  v.  West,        8.  Winter  v,  McMillan,  87  Cal.  256. 

67  Miss.  729.  And  see  generally  Stratton  v,  California 

North  Dakota,  —  Belts  v,  Signor,  7  Land,  etc.,  Co.,  86  Cal.  353;    Rausch 

N.  Dak.  399.  V,  United  Brethren,   etc.,    107  Ind.  i; 

Ohio.  —  Bartholomew    v,    Lutheran  Ludlow  v.  Ludlow,  109  Ind.  199;  De- 
Congregation,  35  Ohio  St.  567.  twiler  z^.  Schultheis,  122  Ind.  155;  Gos- 

Utah, — Giasmann  v,  O'Donnell,  6  sard  v.  Ferguson,  54  Ind.  519;  Cooper 

Utah  446.  V.    Jackson,    71    Ind.   244;    Brown  v. 

Wisconsin. — Grignon  v.   Black,   76  Cody,  115  Ind.  484;  Rogers  v»  Beach, 

Wis.  674.  115  Ind.  413;  Allen  v,  Adams,  150  Ind. 

The  answer  of  the  defendant  assert-  409;    Earle   v.  Peterson,  67  Ind.  503; 

ing  the  validity  of  the  claim  and  de-  McGuirez/.  Circuit  Judge,  69  Mich.  593; 

manding  affirmative  relief  sets   up  a  Giasmann  v,  O'Donnell,  6  Utah  446; 

counterclaim,  and  is  in  effect  the  in-  Grignon  v.  Black,  76  Wis.  674;  Wilson 

stituting  of  a  cross-action  in  the  nature  v,    Hooser,    76    Wis.    387.      See    also 

of   ejectment.     Eastman    v.    Linn,    20  supra,  V.  Bill,  Petition^  or  Complaint, 
Minn.  433.  Betoription     of     Lands.  —  A     cross- 

Diiminal   of  Bill  and  Cross-bill.  —  A  complaint  to  quiet  title  which  does  not 

defendant  in  a  bill  to  remove  clouds  so  describe  the  real  estate  that  it  can  be 

upon  title  answered  denying  the  com-  ascertained,  except  by  reference  to  the 

plainant's  title,  and  filed  a  cross-bill,  other  pleadings  in  the  case,  and  does 

claiming  certain  land   which,   as  the  not  aver  that  the  opposite  party  claims 

cross-bill  alleged,  might  ot  might  not  any  adverse  interest,  or  that  his  claim 

be  a  part  of  that  embraced  in  the  bill,  is  unfounded  or  is  a  cloud  upon  the 

but  sought  cancellation  of  the    com-  cross-complainant*s  title,  is  bad  on  de- 

plainant*s  claim   thereto.      The  com-  murrer.      Conger  v.   Miller,   104  Ind. 

plainant  failed  to  prove  his  title,  and  592. 

the    evidence    showed  that  the    land        Averments  as  to  Flainti£rs  Claims.  —  In 

claimed  in  the  cross-bill  was  not  a  part  Grignon  v.  Black,  76  Wis.  674,  it  was 

of  that  mentioned  In  the  bill.     It  was  held   that  the  counterclaim  stated   a 

held  that  the  bill  and  cross-bill  were  cause    of    action    for    quieting    title, 

both  properlv  dismissed,  as  there  was  though  it  was  silent  as  to  the  plaintifif's 

no  matter  of  controversy  between  the  claim  to  the  land,  as  that  was  shown 

parties.    Soria  v.  Stowe,  66  Miss.  615.  by  the  commencement  by  the  plaintiff 

1.  Mills  V,   Fletcher,    100  Cal.   142;  of  his  action. 
Baca  V.   Wootton,   8    Colo.   App.   94;        4.  Griffin  v.  Jorgenson,  22  Minn.  99; 

Rawson  v.  Fox,  65  III.  200;   Ludlow  Grignon  v.  Black,  76  Wis.  674. 
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X.  Beflt.  —  The  general  rules  governing  replications  are  else- 
where fully  treated.*  Some  particular  rulings  in  actions  to  quiet 
title  are  collected  in  the  notes.* 

XI  Becxitees  aeb  Injvegtioes.  —  Where  it  is  necessary  to 

Tha  Diimlflsal  of  thfi  Ori^iiua  Bill  in  a  though    proof     of    ihe    facts    therein 

sail  to  remove  cloud  from  title  may  alleged  might  be  admissible  under  the 

leave  the  litigation    to  be  carried  on  general  denial  pleaded  in  another  para- 

upon  the  cross-bill  and  answer  thereto,  graph  thereof.     Kemodle  v,  Caldwell, 

especially  if  the  parties  are  allowed  lo  46  Ind.  153;  Jackson  v,  Neal,  136  Ind. 

amend  the  same.     Whipple  v.  Gibson,  177. 

158  111.  339.  Where,  in  an  action  to  determine  ad- 

*'  In  our  practice  a  cross-bill  is  con-  verse  claims  under  the  Minnesota  stat- 

sidered  as  a  mere  dependence  upon  the  ute,  the  answer  denies  generally  the 

original  bill,  and  when  the  matter  set  title  of  the  plaintiil,  and  by  way  of  new 

up  is  simply  a  matter  of  defense,  it  is  matter  sets  forth  the  defendant's  title 

disposed  of  by  a  dismissal  of  the  orig-  without  alleging  the  source  of  the  plain- 

inal  bill.     Slason  9.  Wright,  f 4  Vt.  208.  ti(T*s  title  and   the  defendant's   prior 

It  cannot  be  retained  for  the  purpose  of  right,  the  plaintiff  may  reply  by  simply 

accounting  for  rents  and  profits  which  taking  issue  upon   such   new  matter, 

may  be  recovered  in  ejectment.'*     Mc-  without    denying    notice    or  alleging 

Guire  v.  Circuit  Judge,  69  Mich.  593,  superior  equities.     The  pleadings  will 

citing  Fitzhugh  z\  Barnard,  12  Mich,  then  simply  present  the  issue  of  owner- 

113.  ship    of    the    legal    title.      Bailey    v. 

1.  See  article  Replications  and  Re-  Galpin,  40  Minn.  319. 

PLIES.  Departnre.  —  In  an  action  under  the 

8.  Heoessity  for  Beply.  —  In  Porter  v,  Kansas  statute,  where  the  defendants 

Mitchell,  82  Ind.  214,  an  answer  that  pleaded  facts  showing  that  they  were 

the    defendant  owned    a    certain    de-  tenants  in  common  as  to  a  one-third 

scribed  part  of  the  land,  and  disclaim-  interest,  a  reply  admitting  that  the  de- 

ing  any   interest  in   the   residue  and  fendants  held  the  naked  legal  title  to 

averring  that  he  never  had  claimed  any  the  extent  of  a  one-third  interest,  but 

interest    therein,    was    held    sufficient  alleging  that   they  had   sold   and   re- 

as  an  answer  in  denial;  such  answer  ceived  a  consideration  for  such  interest, 

closed  the  issues,  and  there  was  there-  and  that  a  deed  was  given  therefor  by 

fore  no  error  in  sustaining  a  demurrer  their  consent  by  one  supposed  by  all 

to  special  paragraphs  of  a  reply  to  such  parties  to  have  authority  as  trustee  to 

answer.     The  court  said  that  the  fact  do  so,  does  not  constitute  a  departure 

that  such  answer  contained  a  prayer  from  the  cause  of  action  alleged  in  the 

for  affirmative  relief  did  not  render  it  petition.     Neve  v.  Allen,  55  Kan.  638. 

a  counterclaim;   but  if  regarded  as  a  Beply  Setting  Up  Claim  for  Improve- 

counterclaim,    the   reply   must  be   re-  ments.  —  Where,   in   an   action   to  de- 

garded  as  an  answer,  and  as  the  gen-  termine  an  adverse  claim  to  real  prop- 

eral  denial  was  filed,  under  which  all  erty,    the    defendant     interposes     an 

defenses  were  admissible,  there  was  no  answer  in  the  nature  of  a  cross-action 

error   in   sustaining  a  demurrer  to  a  in  ejectment   for  the  recovery  of  the 

special  paragraph  of  the  reply  to  the  possession,  and  the  plaintiff  in  reply 

answer.  sets  up  a  claim  for  improvements  un- 

Beply  of  General  Denial  or  Speeial  Mat-  der  the  "  occupying  claimants'  act  "  in 
ter.  —  Under  a  general  denial  in  the  an-  case  the  defendant  establishes  title,  the 
swer  the  defendant  may  introduce  all  matters  set  up  in  the  reply  constitute 
the  defenses  he  has,  and  the  plaintiff  no  part  of  the  plaintiff's  case  in  chief 
may  prove  In  avoidance  of  such  de-  under  the  complaint,  but  are  only  de- 
fenses all  matters  he  has,  without  any  fensive  to  the  defendant's  answer. 
reply;  and  therefore  it  is  harmless  Mueller  &.  Jackson,  39  Minn.  431. 
error  to  sustain  a  demurrer  to  a  good  Beply  of  Limitations  as  an  Admission, 
special  reply  where  a  general  denial  is  — Setting  up  the  statute  of  limitations 
pleaded  in  another  paragraph.  Jack-  by  way  of  plea  or  reply  in  an  action  to 
son  V.  Neal,  136  Ind.  173.  quiet  title  does  not  admit  the  validity 

It  is  error  to  overrule  a  demurrer  to  of  the  title  of  the  other  party.     Tabler 

a  bad  special  paragraph  of  a  reply,  v,  Callanan,  49  Iowa  362. 
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maintain   the  status  quo  pending  the  suit,  a  receiver  may  be 
appointed,*  or  a  temporary  injunction  may  be  granted.* 

XH  HEARiva  AHD  Detebmivatioh  ^  Tbial  —  1.  TimeofTriaL 
—  Under  a  statute  authorizing  suits  to  quiet  title  to  be  brought 
within  two  years  after  the  act  went  into  effect,  a  suit  brought 
within  that  time  may  be  lawfully  tried  after  the  expiration  of  the 
two  years.* 

2.  Directing  iMues  to  Jury.  —  In  the  absence  of  statute,  a  court 
sitting  in  equity  in  this  class  of  cases  may  try  the  case  without  a 
jury  or  may  submit  special  issues  to  a  jury.  But  the  jury's 
findings  of  fact  are  not  binding  upon  the  court;  the  court  may 
adopt  or  disregard  them,  or  may  make  findings  of  its  own  and 
render  a  decree  thereon.^ 

3.  Sight  to  Jury  Trial  —  In  an  action  under  the  statute  where 

1.  Grandin  v.  La  Bar,  2  N.  Dak.  206,  other  obstacle  to  making  rhe  defense 

wherein  it  was  held  upon  the  facts  that  there  existed.     Hartson  v,  Davenport, 

an  ex  parte  order    appointing  the   re-  2  Barb.  Ch.  (M.  Y.)  77. 

ceiver  was  error,  since  the  appointment  PreUminary  Iigonotioii  on  Bill  to  Pto- 

of   receivers  ex  parte  is  not   tolerated  vont  Cloud.  —  Where  all  the  equities  of 

except   in  cases  of  the  gravest  emer-  a  complaint  to  prevent  a  cloud  on  liile 

gency,  to   prevent   irreparable  injury,  are  fully  and  inevasively  denied  by  a 

See  generally  article  Receivers.  duly  verified  answer,  and  neither  side 

8.  Ii^unotiGii.  —  Craig  z/.  Lambert,  44  is  supported  by  evidence  outside  the 

La.  Ann.  885;    Havens  v,  Thompson,  pleadings,    a    preliminary    injunction 

23  N.  J.  Eq.  325;  Siamm  v.  Bostwick,  ought  not  to  stand.     Giant  County  v, 

30  Hun  (N.  Y.)  70.     And  see  Cuthbert  Colonial,  etc.,   Mortg.  Co.,  3  S.  Dak. 

V,  Chauvet,   20  Civ.   Pro.  Rep.  (N.  Y.  3go.     See  also  Real  Del  Monte  Consol. 

Supreme   Ct.)  391;    Grant  County   v.  Gold,   etc.,    Min.    Co.   v.  Pond   Gold, 

Colonial,  etc.,   Mortg.  Co.,  3  S.  Dak.  etc.,  Min.  Co.,  23  Cal.  83. 

390.                                    .  8.  Kennedy  v.  Jarvis,  (Tex.   1886)  i 

Where  it  appeared  that  the  defendant  S.  W.  Rep.  191. 

was  actively  interfering  with  the  plain-  4.  Curtis  v,  Sutter,  15  Cal.  259;  Gage 

tii!*s    possession,    an    injunction    was  v,  Ewing,  107  111.  11 ;  Mantle  v  Noyes, 

issued    restraining    him.       Stamm  v,  5  Mont.  274;  Nicoll  v.   Huntington,  i 

Bostwick,  65  How.  Pr.  (N.  Y.  Supreme  Johns.   Ch.   (N.   Y.)   166;    Shepley  v. 

Ct.)  358.  Kangely,  Davies  (U.  S.)  242,  21   Fed. 

Where,  in  a  suit  to  quiet  title,  an  in-  Cas.  No.  12,756.  See  in  general  arti- 
junction  was  granted  on  the  complaint,  cle  Issues  to  the  Jury,  vol.  11,  p.  599. 
restraining  the  defendants  from  sur-  ConeliiBivenew  of  Vordiot.  —  A  cross- 
vexing  or  selling  the  premises  pending  complaint  to  quiet  title  in  an  action  of 
suit,  it  was  properly  dissolved  in  filing  ejectment  presents  only  a  legal  and 
an  answer  setting  up  paramount  title  not  an  equitable  defense,  and  the  ver- 
in  the  defendants,  because  the  validity  diet  of  the  jury  in  such  actions  as  to 
of  the  defendants'  title  should  be  the  amount  of  the  damages  suffered  by 
judicially  determined  before  its  asser-  the  plaintiff  is  not  advisory,  but  con* 
tion  should  be  enjoined.  Curtis  v.  elusive,  except  as  against  the  power  of 
Sutter,  15  Cal.  259.  the  court  to  grant  a   new  trial.     The 

In   New  York,   if    a   mortgage   was  court  cannot  disregard  the  verdict  and 

usurious  and  a  cloud  upon  the  title  of  make   findings  inconsistent  therewith 

the  complainant,  he  had  a  right,  under  as   to   the  amount    of    the    damages, 

the  Act  of  1837,  to  come  into  the  Court  Mills  v.  Fletcher,  100  Cal.  142. 

of  Chancery  for  the  purpose  of  having  Under   ttud   Jftw   Joney    Statute    the 

the  mortgage   cancelled;    but  this  act  issues  must,  upon  application  of  either 

did  not  entitle  him  to  an  injunction  to  party,  be  referred  to  a  court  of  law  to 

prevent  the  mortgagee  from  trying  the  decide,  but  if  not  so  referred  they  will 

question  of  usury  before  a  jury  unless  be  decided  by  the  court.     Havens  v. 

a  discovery  was  necessary,  or  some  Thompson,  23  N.  J.  Eq.  321;  Powell  r. 
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purely  legal  issues  are  involved,  the  parties  are  entitled  to  a  trial 
by  jury,*  but  where  equitable  issues  are  involved  they  are  not  so 
entitled.* 

4.  IxutructioiUL  —  The  general  principles  governing  instructions 
have  been  elsewhere  fully  considered.* 

6.  Verdict  and  Pindings.  —  The  verdict  or  findings  must  be 
responsive  to  the  issues  raised  by  the  pleadings,*  and  must  be 


Mayo,  26  N.J.  Eq.  125;  American  Dock,  usually  do  so  when  the  evidence  is 

etc.,  Co.  V.  Public  School  Trustees,  37  contradictory  or  inconclusive.    Shepley 

N.  J.  Eq.  266.  V,  Rangely.  Davies  (U.  S.)  242,  21  Fed. 

On  the  Trial  of  an  Issaa  at  Law  under  Cas.  No.  12,756. 

a  bill  to  quiei  title,  it  is  incumbent  on  8.  See  article  Instructions,  vol.  ii, 

the  plaintiff  (the  defendant  in  the  bill)  p.  47. 

to  establish  his  title,  as  in  an  action  of  Instraotion  Erroneontly  Sefnied.  —  In 

ejectment.     And  where  the  issue  per-  an    action    to    determine    an   adverse 

mits  him  to  set  up  either  of  two  different  claim  to  land  lying  on  both  sides  of  a 

titles,  his  selection  of  one  of  them  at  river,  it  was  held  error  to  refuse  a  re- 

the   trial   is   binding  on   him,  and  he  quest  for  an  instruction  to  the  jury  that 

must  abide  by  the  result.     Powell  v,  if  they  found  from  the  evidence  that 

Mayo,  27  N.  J.  Eq.  440.  the  plaintiffs  had  shown  a  right  only  to 

Where  no  error  in  law  is  shown  to  that  portion  of  the  land  on  the  north  side 

have  been  committed  at  the  trial  of  the  of  the  river,  they  were  not  entitled  to 

issue,  and,   upon  examination  of  the  recover  with  respect  to  that  located  on 

testimony,  no  reason  appears  for  setting  the  south  side.     Van  Vleet  v.  Olin,  4 

aside  the  verdict,  a  decree  should  be  Ncv.  95. 

entered  upon  the  verdict.     Wilson  v,  HarmlaM     Error     in    Instructions. — 

Wilson,  (N.  J.  1887)  9  Atl.  Rep.  589.  Where  it  appears  affirmatively  from  the 

1.  Hyde  v.    Redding,   74  Cal.   493;  special  findings  that  the  appellant  was 

Gillespie  v.  Gouly,  120  Cal.  515:  Miles  not  harmed  by  the  giving  of  an  erro- 

V.   Strong,   68   Conn.  273;    Trittipo  v.  neous  instruction,    such    error  is  not 

Morgan,  99  Ind.  269;  Johnson  v,  Tay-  ground  for  reversal.     Dickey  v.  Shirk, 

lor,  106  Ind.  89;  Jennings  v.  Moon,  135  128  Ind.  278. 

Ind.   168;    McCoy  v,  Johnson,  70  Md.  In  an  action  to  quiet  a  title  claimed 

490;    Tabor    v.   Cook,    15   Mich.   322;  to  have  been  acquired  by  adverse  pos- 

Book  V.  Justice  Min.  Co.,  58  Fed.  Rep.  session,  an  erroneous  instruction  as  to 

827.  the  effect  in  passing  the  title  of  a  deed 

Waiver  of  Jury  Trial.  —  Conceding  which  was  executed  and  delivered  to 
that  the  defendant  is  entitled  under  the  the  defendants  prior  to  the  commence- 
constitution  to  a  trial  by  jury  of  the  ment  of  the  plaintiff's  adverse  posses- 
legal  issues  so  raised,  such  right  is  sion  is  immaterial.  Fredericks  v. 
waived  by  a  stipulation  between  the  Judah,  73  Cal.  604. 
parties  expressly  waiving  a  trial  by  4.  Daly  v.  Sorocco,  80  Cal.  367; 
jury.     Hyde  v.  Redding,  74  Cal.  493.  Bushnell  v.  Crooke  Min.,  etc.,  Co.,  12 

As  to  presumption  on  app^-al  as  to  Colo.  247. 
waiver  of  a  jury,  see  Perego  v.  Dodge,  BosponsivenoM  to  Imum.  —  A  finding 
9  Utah  3.  as  to  rights  of  defendants  under  a  con- 
In  Hew  York  the  defendant  is  not  en-  tract  of  tenancy  not  pleaded  is  outside 
titled  to  a  jury  trial  unless  he  alleges  the  issues,  and  must  be  disregarded, 
facts  in  his  answer  upon  which  he  bases  Snodgrass  v.  Parks,  79  Cal.  55. 
an  affirmative  claim  to  an  estate  in  the  Where  the  defendant  claims  no  inter- 
premises.  King  V,  Ross,  28  N.  Y.  App.  est  in  his  answer,  a  finding  that  he  has 
Div.  371.  no  interest  is  not  necessary.     BatcheU 

3.  Crocker  v.  Carpenter,  98  Cal.  418;  der  v.  Baker,  79  Cal.  266. 

Moore  v.  Copp,  119  Cal.  429;  Roussain  A  finding  that  all  the  allegations  of 

V.  Patten,  46  Minn.  308;  Elllthorpe  v,  the  complaint  are  true  and  all  the  alle- 

Buck,  17  Ohio  St.  72.  gatlons  of  the  answer  untrue  is  suffi- 

AGovrt  of  Sanity  has  jurisdiction  in  cient;    nor  can   the  objection   that  it 

such  cases  to  decide  on  facts  without  is  contradictory  be  sustained  because 

the  ioterventioQ  of  a  jury,  but  will  not  some  of  the  allegations  of  the  com- 
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supported  by  the  evidence.^  Findings  upon  immaterial  matters 
are  not  required.*  A  finding  upon  ttie  issue  of  ownership  is  a 
finding  of  fact,  and  the  evidence  going  to  prove  such  ownership 
need  not  and  should  not  be  pleaded  or  found.' 

6.  Bules  of  Decision  —  Diiorotioii  of  Court  —  A  bill  quia  timet  is 
addressed  to  the  sound  discretion  of  the  court  upon  the  circum- 
stances of  each  particular  case,^  and  where  the  equities  of  the 
case  are  not  clearly  with  the  plaintiff,  equitable  relief  will  be 
refused  and  the  parties  left  to  their  remedies  at  law.^ 

plaint    are    repeated    in    the  answer.  267;  Hamilton  v,  Cummings,  i  Johns. 

The  findings  are    upon  the  issues  of  Ch.  (M.  Y.)  517;    Bissell  v,  Kellogg,  60 

fact,  and  must  be  limited  to  the  con-  Barb.  (N.  Y.)  617;  Wing  v.  Hall,  44  Vt. 

flicting   allegations  of   the  pleadings.  118;  Burt  v.  Collins,  39  Fed.  Rep.  538. 

Carey  v,  Brovrn,  58  Cal.  180.  BeUofinEqnityHotofCoimo.  — Equity 

The  jury  may  find  that  the  plaintiff  will  not  grant  relief  by  bill  ^mia /iVw^/ 

has  title  and  is  entitled  to  possession  as  a  matter  of  course;  much  mustde- 

of  one-third  part  of  the  land,  and  that  pend  upon  the  extent  and  imminence 

her  title  be  quieted  as  to  such  third  of  the  danger  threatened,  the  view  of 

part,  although  the  complaint  asserts  the  case  taicen  by  a  discreet  judge,  and 

ownership  in  all  and  asks  to  have  such  the  circumstances  and    necessities  of 

title    quieted.     Carver   v.   Carver,    97  each  particular  case.     Munsonv.  Mun- 

Ind.  497.  son,  28  Conn.  582. 

nndings  Aro  SuAdont  when  they  Relief  under  a  bill  quia  timet  to  re- 
cover all  the  material  issues  in  the  move  a  cloud  from  the  orator's  title  to 
case.     Withers  v.  Jacks,  79  Cal.  297.  land,  is  not  a  matter  of  right,  but  of 

Generally,  as   to  the  sufficiency   of  judicial  discretion  with  the  chancellor, 

findings  to  support  judgment,  see  Tra-  to   be    exercised    only  in    exceptional 

verso   V,  Tate,  82   Cal.   170;    Dam  v,  cases,  where  the  remedy  at  law  is  in- 

Zink,  112  Cal.  91.  adequate,  and  delay  dangerous,  or  to 

Cpocial  Yerdiet  —  Legal  Conolvsioiis. —  prevent  fraud  and  injustice.     Wing  v. 

Where  the  jury  finds  the  facts  in  a  spe-  Hall,  44  Vt.  118;    Rooney  v.  Soule,  45 

cial  verdict,  it  has  no  right  to  find  as  a  Vt.  303. 

legal  conclusion  from  those  facts  that  6.  Boyd  v,  Thornton,  13  Smed.  &  M. 

the  plaintiff  has  title  or  that  the  defend.  (Miss.)  338;    Huntington  v.  Allen,  44 

ants  have  not  title.     Kitts  v.  Willson,  Miss.  654;    Banks  v,  Evans,  10  Smed. 

130  Ind.  492.  &  M.  (Miss.)  35. 

1,  Reid  V.  Robrecht,  102  Cal.  520.  Considoratioiif  AffeotlBg  Judicial  IHicro- 

$.  Eshleman  v.  Maker,  loi  Cal.  233;  Hon.  —  A  contract  constituting  a  cloud 

Pearson  v.  Creed,  78  Cal.  144;  Daly  v.  on  title  will  not  be  set  aside  as  such 

Sorocco,  80  Cal.  367;    Bulwer  Consoi.  where  it  was  entered  into  to  induce  an- 

Min.  Co.  r.  Standard  Consoi.  Min.  Co.,  other    to  commit  a  breach   of   duty. 

83  Cal.  589.  Bestor  v.  Wathen.  60  III.  138. 

The  defendant  cannot  complain  of  Equity  will  not,  on  the  application  of 

an  immaterial  finding.     McLennan  v.  the  mortgagor  or  her  heirs,  set  aside  a 

McDonnell,  78  Cal.  273.  mortgage  which  she  knew  was  given 

8.  Daly  v,  Sorocco,  80  Cal.  367;  for  liquors  illegally  sold  and  in  further- 
Bryan  V,  Tormey,  84  Cal.  126.  ance  of  illegal  sales,  the  parties  being 

A  finding  of  facts  showing  the  plain-  in  pari  delicto,     Upton  v.  Haines,  55  N. 

tiff  to  be  the  owner  of  the  property  is  H.  283. 

sufficient  as  to  the  matter  of  owner-  Gross  inadequacy  of  price  is  a  badge 

ship.     Batchelder  v.  Baker,  79 Cal.  266.  of  fraud  which,  while  it  might  not  en- 

4.  Burke  v,  St.  Louis,  etc.,   R.  Co.,  able  the  courts  to  declare  the  title  to 

(Ark.  1899)  51  S-  ^-  R-^P-  458;    Logan  land  void,  will  yet  restrain  them  from 

V.  Clough,  2    Colo.  328;     Munson  v.  lending  iheir  aid  to  remove  clouds  from 

Munson,   28  Conn.   582;    Kennedy    v.  such  a  title.     Huntington  v.  Allen,  44 

Northup,  15  111.  148;  Dahl  9.  Pross,  6  Miss.  654.     See  also  Burt  v.  Collins,  39 

Minn.   89;     Huntington    v.  Allen,    44  Fed.  Rep.  538. 

Miss.  654;   Glazier  v.  Bailey,  47  Miss.  To  entitle  a  party  to  this  relief  it 

995;    Tucker  v.  Kennlston,  47  N.  H.  must  appear  that  the  contract  was  fair, 
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WlMN  Botii  PutiM  HaTo  aa  Bqul  Bqnitj,  but  one  has  also  the  legal 
title,  he  who  has  the  legal  title  must  prevail.^ 

Whan  H«iUiar  Party  Haa  Title  to  the  premises  in  controversy, 
neither  is  entitled  to  judgment  as  against  the  other,  but  the 
action  should  be  dismissed.' 

iBtaftmoa  Uialeii.  —  The  court  will  not  examine  the  validity  of 
alleged  clouds  on  a  title  when  it  appears  that  even  if  they  were 
removed  the  defendant  has  an  undisputed  title.' 

In  Caaei  of  Doabt  arising  upon  conflicting  evidence,  the  parties 
may  be  remitted  to  their  remedy  at  law.* 

Beeorery  Based  on  Strength  of  PlalntifPs  Title.  —  It  is  a  general  rule 

that  the  plaintifif  must  recover,  if  at  all,  upon  the  strength  of  his 
own  title,  and  not  upon  the  weakness  of  that  of  his  adversary ;  • 

just,  and  reasonable,  and  founded  ance  from  whom  is  the  cloud  com- 
upon  an  adequate  consideration,  as  a  plained  of  is  the  person  in  whom  the 
court  of  chancery  will  not  use  its  pow-  title  was  confessedly  vested,  the  com- 
ers to  complete  a  speculation  which  is  plainant  may  be  remitted  to  his  remedy 
already  too  fortunate  to  obtain  its  at  law  to  establish  the  fact  of  forgery 
favorable  regard.  Dunlap  v,  Kelsey,  and  his  consequent  title.  Wing  v. 
r  Cal.  i8i.  Sherrer,  77  III.  200. 

The  volunteer  purchaser  of  a  secret  DiTiaion  of  Land  in  Bait.  —  In  a  suit  to 

equity  in  an  estate  for  a  nominal  con-  quiet  title  tt>  certain  alluvion,  claimed 

sideration,  to  whom  the  legal  title  has  by   the   plaintiff  and   the  defendants, 

also  been  assigned  for  a  like  considera-  who   were  all  riparian  owners,   when 

tion,  during  the  pendency  of  a  suit  to  the  question  was  left  in  doubt  by  the 

ascertain  the  title,  cannot  claim  the  aid  evidence,  owing  to  its  apparent  conflict 

of  a  court  of  equity  by  a  bill  of  peace  as  to  the  questions  of  fact,  and  it  was 

to  quiet  his  title.     Such  aid  is  given  manifest  that  some  or  all  of  the  parties 

only  to  those  having  a  clear,  legal,  and  were  entitled  to  the  land  in  controversy 

equitable  claim.    Orton  v.  Smith,   18  as  an  accretion,  it  was  held  that  the 

How.  (U.  S.)  263.  court  would  divide  the  land  in  coniro- 

Bills  in  equity  quia  timet  for  the  de-  versy  between  the  respective  claimants 

livery  up  or  cancellation  of  an  instru-  on    equitable    principles,   and    would 

ment  void  on  its  face  have,  in  some  quiet  the  title  of  each  riparian  owner 

cases,  been  dismissed,  but  only  when  to  the  parcel  allotted  to  him.     Pearcy 

interference  has  been  seen  to  be  en-  v.  Bybee,  20  Oregon  385. 

tirely  unnecessary,  and   the  bill  in  its  6.  Arkansas,  —  Lawrence  v,  Zimple- 

tendency  or  purpose  was  vexatious  and  man,  37  Ark.  643. 

expensive,  as  when  the  instrument  was  California,  —  Heney    v.    Pesoli,    109 

connected     with     nothing     else     and  Cal.    53;    San    Francisco    v.  Ellis,    54 

affected    nothing   else.       Hartford    v.  Cal.  72. 

Chipman,  21  Conn.  496.  Colorado,  —  Union     Iron    Works    v, 

1.  Maina  v,  Elliott,  51  Cal.  8.  Bassick  Min.  Co.,  10  Colo.  24. 

8.  San  Diego  v,  Allison,  46  Cal.  163,  Florida,  —  Levy  v,  Ladd,  35  Fla.  39I. 

holding  that  the  fact  that  the  plaintiff  Illinois,  —  Wing  v,    Sherrer,    77  lU. 

is  in  possession  does  not  entitle  him  to  200;  Ritchie  v.  Pease,  114  111.  353. 

judgment,  for  possession  is  not  title,  Indiana,  —  Manifold    v,  Jones,    1x7 

but  only  evidence  from  which  title  may  Ind.  212;  Walker  v.  Hill,  iii  Ind.  223. 

t>e  presumed.  Iowa, — Varnum  v,  Shuler,  69  Iowa  92. 

8.  Masterson  v,  Cranitch,   19  N.  Y.  Kansas,  —  Ordway    v.     Cowles,    45 

Wkly.  Dig.  53.  Kan.  450. 

4.  Banks  v,  Evans,  10  Smed.  &  M.  Michigan,  —  Stockton    v,    Williams, 

(Miss.)  35;  Boyd  v.  Thornton,  13  Smed.  Walk.  (Mich.)  120. 

&  M.  (Miss.)  338.  Mississip^.  —  Hart  v,  Bloomfield,  66 

Wherethaldentityof  the  Owner  Is  Left  Miss.    100;    Huntington   v.   Allen,    44 

In  Denlit,  it  being  uncertain  whether  Miss.  654;    Adams  v,  Harris,  47  Miss, 

the  complainant  or  a  person  a  convey-  144;  Walton  v,  Tusten,  49  Miss.  569; 
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but  this  rule  does  not  go  to  the  extent  of  requiring  the  plaintiff 
to  show  a  perfect  title  as  against  the  world,  as  is  required  of  a 
party  seeking  possession/  and  though  his  title  be  ever  so 
defective,  he  may  maintain  an  action  to  quiet  his  title  and  pos- 
session as  against  any  adverse  claimant  whose  title  is  weaker  than 
his,  or  who  has  no  title  at  all.*  Outstanding  liens  or  titles  with 
which  the  defendant  is  not  in  privity  constitute  no  defense.' 

Xni.  Judgment  ob  Decree  —  1.  The  Belief  Awarded.  >^  As  in 
other  cases,  the  relief  awarded  in  suits  to  quiet  a  title  or  remove 
a  cloud  will  be  adapted  to  the  circumstances  of  the  case.*     The 

Handy  v.  Noonan,  51  Miss.  166;  v.  Lee,  20  Mich.  384;  Loomis  v.  Rob- 
Cook  t^.  Friley,  61  Miss,  i;  Phelps  v.  erts,  57  Mich.  284. 
Harris,  51  Miss.  789;  Griffin  v.  Harri-  Where  it  appears  that  the  complain- 
son,  52  Miss.  824;  Harrill  v.  Robin-  ant  is  in  actual  possession,  that  is  suffi- 
son,  61  Miss.  153;  Memphis,  etc.,  R.  cient  proof  of  title  to  authorize  relief, 
Co.  V.  Neighbors,  51  Miss.  412;  Chiles  there  being  no  proof  of  title  in  any  one 
V,  Gallagher,  67  Miss.  413;  Soria  v.  else.  Gage  2/.  Schmidt,  104  111.  106. 
Stovre,  66  Mich.  615;  People's  Bank  z^.  8.  Wilson  v.  Madison,  55  Cal.  5; 
West,  67  Miss.  729;  Ricks  v,  Baskett,  Keokuk,  etc.,  R.  Co.  v.  Lindley,  48 
68  Miss.  250;  Wilkinson  v.  Hiller,  71  loivaii;  Giltenan  v.  Lemert,  13  Kan. 
Miss.  678;    Pierce  v.  Hunter,  73  Miss.  476. 

754;    Banks  v,  Evans,  19  Smed.  &  M.  Where  it  is  shown  that  the  plaintiff 

(Miss.)  62;  Boyd  v.  Thornton,  13  Smed.  is  in  the  actual  possession  of  the  land  in 

&  M.  (Miss.)  338;    Toulmin  v.  Heidel-  controversy,  the  defendant  cannot  de- 

herg,  32  Miss.  268;    Kerr  v.  Freeman,  feat  the  plaintiff's  suit  to  quiet  title  ex- 

33  Miss.  292.  cept  by  showing  a  paramount  tight  in 

Nebraska,  —  McCauley  v.  Ohenstein,  himself.     Brenner  v,  Bigelow,  8  Kan. 

44  Neb.  89.  496. 

New    Hampshire. — Parker    v,    Ste-  8.  Wilson    ».    Madison,    55   Cal.    5; 

vens,  59  N.  H.  203.  Manifold  v,  Jones,  117  Ind.  212;  Bren- 

Ne7v  Jersey.  —  McGee  w.  Smith,    16  ner  v.  Bigelow,  8  Kan.  496;  Smith  v. 

N.  J.  Eq.  462.  Fellows,  41   N.  Y.  Super.  Cl.  36;    Mc- 

Tennessee,  —  Ross  v.  Young,  5  Sneed  Kinzie  v.  Perrill,  15  Ohio  St.  162. 

(Tenn.)  627.  The  Defendant  Cannot  Set  Up  an  (hit- 

Wisconsin,  —  Brauns  v.  Green  Bay,  standing  Title  in  a  stranger  which  is 

55  Wis.  113.  invalid  or  barred  by  the  statute  of  lim- 

United  States.  —  Watts  v.  Lindsey,  7  itations.    Harney  v.  Morton,  36  Miss. 

Wheat.  (U.  S.)  158.  4". 

Modification  of   the  Bnle.  —  But   the  4.  Sharon  v.  Tucker,  144  U.  S.  533 ; 

complainant,  though  out  of  possession,  Stellwagen  v.  Tucker,  144  U.  S.  548. 

will  not  be  compelled  to  show  a  perfect  See  also  Bicknell  v.  Bicknell,  31  Vt. 

title  against  the  defendant  in  posses-  498;    McFarland  v,  Baugh,  (Ky.  1891) 

sion  who  claims  under  the  complain-  15  S.  W.  Rep.  249,  12  Ky.  L.  Rep.  744. 

ant,  though   under  a  void  deed.     The  And  see  Hodges  v,  Griggs.  21  Vt.  283, 

defendant  in  such  a  case  is  tenant  at  which  case  furnishes  a  good  illustration 

will   to   the  complainant,  and   cannot  of  the  flexibility  of  the  decree  in  this 

dispute  his  title.     Harney  v.  Morton,  class  of  cases. 

36  Mass.  ^11^  citing  Ezelle  &.  Parker,  Second  Trial  Before  Court  of  Law.  —  On 

41  Miss.  520.  a  bill  to  quiet  title,  where  an  injunction 

1.  Rucker    v.    Dooley,   49    III.    377.  against  further  actions  at  law  is   re- 

Compare  Gage  v.  Schmidt.  104  III.  106.  fused,  the  court  cannot  direct  that  on 

And  see  the  Mississippi  cases  cited  in  a  second  trial  before  a  court  of  law  the 

the  preceding  note,  which  seem   to  go  same  evidence  shall  be  received  as  was 

further  than  the  rule  stated  in  the  text,  used   upon  the  first  trial.     Harmer  v. 

It  Is  Soffldent,  Prima  Fade,   if    the  Gwynne,  5  McLean  (U.  S.)  313.  11  Fed. 

complainant  makes  out  a  title,  appar-  Cas.  No.  6,075. 

ently  good,  as  against  the  defendant.  Complete  I^teotion.  —  The    plaintiff. 

Hall  V,  Kellogg,  16  Mich.  135;  Rayner  in  a  suit  to  remove  a  cloud  upon  the 
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decree  may  expressly  declare  the  state  of  the  title  and  quiet  it 

by  a  decree  operating  directly  upon  the  land,^  or  the  defend- 

title  to  real  estate,  is  entitled  to  such  a  Nebraska.  —  Bunz   v.   Cornelius,    19 

thorough   disposition    of  tlie  case  as  Neb.  116. 

wiU  protect  him  even  against  nominal  New  Jersey.  —  Blatchford  v,  Conover, 

damages  and  costs.     State  v.  Philips,  40  N.  J.  £q.  205. 

97  Mo.  331.  Texas.  —  Smith   v.   Miller,   66   Tex. 

The  Ordliiarj  Form  in  which  the  court  74. 

interposes  its  aid  in  the  case  of  bills  The  court  is  required  to  settle  finally 

fuia  timet  \s  by  an  injunction  and  the  and  adjudge  whether  the  defendant  has 

appointment  of  a  receiver.     Drury  v.  any  estate,  interest,  or  right  in,  or  in- 

Roberts,  2  Md.  Ch.  157.  cumbrance   upon,    the    lands    or    any 

Other  Equitable  Beliaf,  as  well  as  a  de-  part  thereof,  and  what  such  interest, 

cree  quieting  title,  may  be  asked  and  estate,  right,  or  incumbrance  is.  and  in 

granted.     Buena  Vista  County  v.  Iowa  or  upon  what   part  of   the  lands  the 

Falls,  etc.,  R.  Co.,  49  Iowa  657.  same  exists.     Powell  v.  Mayo,  26  N.  J. 

Beserratloii  of  DofendanVs  Claini  from  Eq.  125. 
Operation  of  Doeree.  —  In  Quint  v.  Mc-  The  question  of  title  between  the 
Mullen,  103  Cal.  381,  the  defendant  parties  may  be  fully  litigated  and  de- 
answered  claiming  an  interest  under  a  termined  and  a  decree  rendered  assign- 
tax  certificate.  The  court  rendered  a  ing  the  title  to  the  real  estate  or  any 
judgment  that  the  plaintiff  was  the  part  of  it  to  the  party  entitled  thereto, 
owner  in  fee,  that  the  defendant  had  Dolen  v.  Black.  48  Neb.  688,  citing 
no  interest  in  the  land  which  could  be  Snowden  v,  Tyler,  21  Neb.  109. 
determined  in  the  action,  and  that  the  In  Mason  v.  Black,  87  Mo.  320,  it 
rights  of  the  defendant  under  the  cer-  was  held  that  under  Rev.  Stat.  Mo. 
tificate  were  not  to  be  affected  by  the  (1879),  §  3^2  (Rev.  Stat.  i88g,  g  2225), 
judgment.  This  was  held  erroneous,  the  court  may  pass  the  title  to  the 
as  the  plaintiff  was  entitled  tu  a  judg-  plaintiff  without  any  act  to  be  done  by 
ment  either  refusing  or  granting  his  the  defendant 

prayer  to  quiet  title.  Moroly  Poolaring   Complainaat  to   Bo 

Oonatmotloii  of  Soeroe.  —  In  Tripp  v.  Ownor.  —  In  Harms  v.  Kransz,  167  111. 

Duane,  74  Cal.  85,  the  judgment  was  421,  it  was  held  that  a  decree  which 

construed,  and  held  to  quiet  the  title  of  merely  declares  the  complainant  to  be 

the  plaintiff,  as  against  the  defendant,  the  owner,  without  finding  or  remov- 

to    only     an     undivided     thirty-three  ing  any  cloud,  is  erroneous, 

ninety-sixths  of  the  premises  described  Formf  of  I>oeroo  in  a  statutory  action 

in  the  complaint.  are  set  out  in  Tourtelotte  v.  Pearce, 

A  judgment  in  favor  of  the  plaintiff  27   Neb.   57,  and  Tripp  v.  Duane,  74 

against  one  of  several  defendants,  in  Cal.  85. 

an  action  to  set  aside  a  deed  as  a  cloud  In  How  York,  under  Code  Civ.  Pro., 

upon  the  plaintiff's  title,  is  an  adjudi-  §  1645,  final  judgment  for  the  plaintiff 

cation  that  the  title  is  in  the  plaintiff,  must  be  to  the  effect  that  **  the  defend- 

Marshall  v.  Shafter,  32  Cal.  176.  ant  and  every  person  claiming  under 

1.  California.  —  Pennie  v.  Hildreth,  him    [may]    by    title    accruing    after 

81  Cal.  127.  ♦    *    *    notice  of  the  pendency  of  the 

Indiana.  —  Hays  v.    Carr,    83    Ind.  action      *     ♦     ♦    be    forever    barred 

275;    Stumph   V,  Reger,  92   Ind.  286:  from    all    claim"   to  the  land.      See 

Farrar  v.  Clark,  97  Ind.  447;  Ragsdale  Maltonner  v.  Dimmick,  4  Barb.  (N.  Y.) 

V.  Mitchell,  07  Ind.  458;  Davis  v,  Len-  566.     Sec  also  Phillips  v.  Rome,  etc., 

nen,  125  Ind.  185;  Tanguey  v.  O'Con-  R.  Co.,  (Supreme  Ci.)  9  N.  Y.  Supp. 

ncU,     132     Ind.     62;    Satterwhite    v.  799,  wherein  it  was  held  that  the  court 

Sherley,  127  Ind.  59.  will  not  consider  the  rights  of  persons 

Kansas.  —  Entreken   v    Howard,    16  who  claim  under  mortgages  executed 

Kan.  551.  by  the  defendant  before  the  bringing 

Massachusetts.  —  Loring  v.  Hildreth,  of  the  action,  and  who  are  not  made 

170  Mass.  328.  parties. 

Mississiffi.  —  Fox  v.  Coon,  64  Miss.  As  to  tho  Hoooiiitj  of  a  Grooi-UU  to 

465.  support  a  decree  for  the  defendant,  see 

Missouri,  —  Mason  v.  Black,  87  Mo.  supra,  IX.  Cross-complaint  or  Counter- 

329.  claim, 
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ant*s  claims  may  be  adjudged  unfounded  and  invalid/  or  the 
defendant  may  be  enjoined  from  the  further  assertion  of  such 
claims,*  or  deeds  and  instruments  may  be  ordered  to  be  delivered 
up  and  cancelled  or  reformed,'  or  the  defendant  may  be  ordered 

1.  People    V,    Center,   66  Cal.    551;  owner,  should  not  perpetually  enjoin 

Windom  v.  Wolverton,  40  Minn.  439.  any  attempt  to  satisfy  the  judgment  by 

2*  Alabama. — Johnston  v.  Smith,  70  judicial  sale  of  the  homestead  prem- 

Ala.  108.  ises;  but  the  rights  which  may  accrue 

California,  —  Brooks  v.  Calderwood,  to  the  owner  of  the  judgment  from  an 

34  Cal.  ^66.  abandonment  of  the  homestead,  or  from 

Illinois,  —  Pratt  v,    Kendig,  128  111.  an  increase  in  its  value  in  excess  of  the 

293;  Barnett  v.  Cline,  60  Hi.  205.  amount  to  which  the  exemption  is  lim- 

Indiana,  —  Green  v,  Glynn,  71  Ind.  ited,  should  be   preserved.     Corey  v, 

336.  Schuster,  44  Neb.  269. 

Iowa,  —  Rogers  v,  Turpin,  105  Iowa  8.  Alabama,  —  Rea  v,  Longstreet,  54 

183.  Ala.  291:  Lockett  v.  Hurt,  57  Ala.  198; 

Maryland,  —  Polk    v,    Reynolds,    31  Ray  z/.  Womble,  56  Ala.  32;  Cowbo  c. 

Md.  106.  Sapp,  74  Ala.  44. 

Mississippi,  —  Irwin     v,    Lewis,    50  Arkansas,  —  Pillow  v.  Wade,  31  Ark. 

Miss.    363;    Christian    v.   O'Neal,   46  678. 

Miss.  669.  California,  —  Marshall  v,  Shafter,  33 

Nebraska.  —  Tourtelotte  v,  Pearce,  27  Cal.  176. 

Neb.  57.  Colorado,  —  Clayton     v,    Spencer,    a 

AVw   York.  —  Bushnell  v,  Harford,  Colo.  378. 

4  Johns.  Ch.  (N.  Y.)  301.  Georgia.  —  Flannery  v,  Hightower,  97 

Ohio,  —  Bartholomew    v,    Lutheran  Ga.  592. 

Congregation,  35  Ohio  St.  567.  Illinois,  —  Redmond  v,  Packenham, 

Pennsylvania,  —  Lewis  v,  Parrott,  37  66  111.  434. 

W.  N.  C.  (Pa.)  330.  Kansas,  —  Grove    v,     Jennings,     46 

Tennessee.  —  Wilcox  v,  Blackwell,  99  Kan.  366. 

Tenn.  352.  Maryland.  —  Du  Val  v.  Wilmcr,  (Md. 

Vermont,  —  Hodges  v.  Griggs,  21  Vt.  1898)  41  Atl.   Rep.  122;  Polk  v.  Rose, 

283.  25  Md.  153. 

An  Iz^onotioil  is  the  relief  afforded  on  Massaehusetts,  —  Pierce  v.  Lamson,  5 

a  bill  of  peace  to  quiet  title.     Pratt  v,  Allen  (Mass.)  60;  Nickerson   v.  Loud, 

Kendig,  128  111.  293.    See  also  generally  115  Mass.  94. 

article  Bills  of  Peace,  vol,  3,  p.  556.  Michigan,  —  Wolf    v,   O'Conner,    83 

If  the  court  finds  ai)d  adjudges  that  Mich.  301;  Seely  v,  O'Conner,  83  Mich, 

a  defendant  has  no  just  claim  or  title,  310;  Rowland  v.  Doty,  Harr.  (Mich.)  3. 

legal  or  equitable,  the  judgment  will  Mississippi,  —  Fox  v.  Coon,  64  Miss, 

not  be  reversed  because  it  also  contains  465;  Forniquett/.  Forstall,  34  Miss.  87. 

a  clause    perpetually   restraining   the  Missouri,  —  Mason  v.  Black,  87  Mo. 

defendants  from  further  setting  up  the  345;  Eck  v.  Hatcher,  58  Mo.  235. 

claim     so     adjudged     to    be    invalid.  Nebraska, — Tourtelotte ».  Pearce,  27 

Brooks  V.  Calderwood,  34  Cal.  563.  Neb.  57. 

Injunction   in   a    judgment  against  iVifw  ybr>(. -^  Bushnell  z^.  Harford,  4 

executing  deeds  in   pursuance  of   the  Johns.  Ch.  (N.  Y.)  301;  Hall  t^.  Fisher, 

certificates  of  sale  upon  which  the  ad-  9  Barb.  (N.  Y.)  17;  Cox  v.  Clift,  2  N. 

verse  claim  is  founded  is  proper  in  so  Y.  118;  Ward  v,  Dewey,  16  N.  Y.  519. 

far  as  it  is  ancillary  to  the  principal  Pennsylvania,  —  Lewis  v.  Parrott,  37 

relief  and  necessarv  to  make  that  re-  W.  N.  C.  (Pa.)  330. 

lief  effectual;   and  if  it  is  unnecessary  Tennessee,  —  Almony    v.     Hicks,    3 

to  enjoin  the  execution  of  void  deeds  Head  (Tenn.)  39;  Johnson  v.  Cooper,  2 

the  injunction  is  superfluous,  and  can-  Yerg.  (Tenn.)  524. 

not   injure   the   defendants.     Kittle  v.  United  States,  —  Steinkuhl  v,   York, 

Bellegarde,  86  Cal.  556.  2  Flipp.  (U.  S.)  378. 

When  Perpetual  I^junotlon  Improper.  Deeree  of  CanoeUatioii.  —  A  judgment 

—  A  decree  removing  a  cloud  on  the  that    the    defendants    have   no   right, 

title  to  homestead  premises,  consisting  title,   or  interest  in  or  lien  upon  the 

of  the  lien  of  a  judgment  against  the  land   in   question   is  equivalent  to   a 
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to  execute  releases  or  conveyances.* 

Awwdiag  PoneiiioiL  —  A  writ  of  possession  may  be  granted  in  a 
decree  quieting  title,  when  necessary  to  equity  and  to  avoid  liti- 
gation.* 

jadgmentcancelling  all  papers  and  pro-  Land  in   Another  State. —  Where  the 

ceedings  upon  whicb  the  adverse  claim  court  has  jurisdiction  in  ptrsonam^  it 

is  founded,   and   has  the  same  effect;  may  compel  the  defendant  to  release 

and  defendants  who  make  default  and  and  discharge  an  apparent  cloud  on  the 

admit  that  the  adverse  claim  is  void  title  to  land  in  another  state.     Remer 

upon  its  face  cannot  be  injured  by  an  r.  Mackay,  35  Fed.  Rep.  86. 

express  cancellation  in  the  judgment  Iiganetion  Instead  of  Eeleaie.  —  The 

of  assessments  and  certificates  of  sale  relief  against  a  tax  title  should  not  be 

upon    which    their   adverse    claim  is  a  decree  for  a  release  of  the  tax  title, 

alleged  to  be  founded.     Kittle  v.  Belle-  but  for  a  perpetual  injunction  upon  its 

garde.  86  Cal.  556.    See  also  McLennan  assertion.     Barnett  f .  Cline,  60  III.  205. 

V.  McDonnell,  78  Cal.  273,  wherein  it  Eeleaae  of  Title  Aeqnlred  Pendente  lite, 

was  held  that  a  decree  quieting  title  as  —  On  bill  to  quiet  title,  a  decree  of  re- 

against  a  deed   or  mortgage  has  the  lease  of  all  interest  at  the  time  when 

same  effect  as  a  decree  of  cancellation,  the  decree  is  rendered  is  correct;  if  the 

Citing  Jackson  v.  Lodge,  36  Cal.  54;  defendant  acquired  title  between  the 

Pico's  Estate,  56  Cal.  420;  Parnell  v,  time  of  answer  and  decree,  he  should 

Hahn,  61  Cal.  131.  have  applied  for  leave  to  amend  his  an- 

A  decree  pronouncing  that  a  convey-  swer.     Starling  v.  Hardin,  2  Bibb(Ky.) 

ance  is  fraudulent  and  void  has  the  520. 

effect  to  remove  any  cloud  resulting  When     GonToyanee     Should    Hot    Be 

from  its  execution  without  an  express  Ordered.  —  Upon  a  bill  merely  to  quiet 

direction  that  it  be  set  aside.     Gibbons  title  and  set  aside  a  deed  as  a  cloud  the 

V,  Peralta,  21  Cal.  629.  decree  should  not  require  the  grantee 

In  Mason  v.  Black,  87  Mo.  329,  the  in  that  deed  to  convey  tot,he  complain- 
judgment  was  so  far  modified  on  ap-  ant;  it  is  sufficient  for  the  court  to  re- 
peal as  to  decree  the  title  to  be  in  the  move  the  deeds  as  clouds  and  then  stop, 
plaintiff  without  annulling  certain  con-  Pratt  v,  Kendlg,  128  111.  293;  Conwell 
veyances  executed  by  persons  not  par-  v,  Watkins,  71  111.  488;  Rucker  v.  Doo- 
ties  to  the  action.  ley,  49  111.  377. 

1.  California, '^'^xyzxi  v,  Tormey,  84  It  is  erroneous,  there  being  nothing 

Cal.  126.  to  show  a  trust  relation  or  other  equi- 

Illinois,  —  Wistar  v,  Herting,  27  111.  table  grounds  for  such  relief,  to  decree 

App.  443:  Reed  v,  Reber,  62  III.  240;  a  conveyance.     Reed  v.  Reber,  62  111. 

Redmond  v.  Packenham,  66  111.  434.  240. 

Kansas,  —  Great    Bend    Land,   etc.,  2.  California,  —  Kitts  v.   Austin,   83 

Co.  V.  Cole,   52   Kan.   790;    Grove   v,  Cal.  172;  People  i'.  Center,  66 Cal.  551; 

Jennings,  46  Kan.  366.  Hyde  v.  Redding,  74  Cal.  493. 

Kentucky,  —  McFarland    v,    Baugh,  Illinois.  —  Holden  v,  Holden.  24  111. 

(Ky.  1891)  T5S.  W.  Rep.  249;  Ducker  v.  App.  106;  Green  v.  Spring,  43  111.  280. 

Stubblefield,  9  B.  Mon.  (Ky.)  577;  Beard  Iowa.  —  Wyland  v.  Mendel,  78  Iowa 

r.   Smith,   6   T.    B.   Mon.   (Ky.)    505;  739. 

Loftus  V.  Cates,  i  T.  B.  Mon.  (Ky.)  97.  Mississippi.  —  Forniquet  v.  Forstall, 

Massachusetts,  — Clouston  v.  Shearer,  34  Miss.  87. 

99  Mass.  209;  Russell  v,  Deshon,  124  Missouri,  —  Mason  v.  Black,  87  Mo. 

Mass.  342.  345;  Eck  v.  Hatcher,  58  Mo.  235. 

Michigan,  —  Sjtockton    v,    Williams,  Montana.  —  Mont.   Code  Civ.    Pro., 

Walk.  (Mich.)  120.  §  582. 

Pennsylvania,  —  Kay    v.    Scates,   37  New  York,  —  Ford  v.  Belmont,  35  N. 

Pa.  St.  31.  Y.  Super.  Ct.  135,  69  N.  Y-  567- 

Verm9nt,  —  Hodges  v.  Griggs,  21  Vt.  Ohio,  —  Bartholomew    v,     Lutheran 

283.  Congregation,  35  Ohio  St.  567. 

Virginia, — Yancey    v.    Hopkins,    i  Tennessee,  —  Johnson   v.    Cooper,    2 

Munf.  (Va.)4l9.  Yerg.  (Tenn.)  524;  Jones  v.  Perry,  10 

United  States,  —  Central  Pac.  R.  Co.  Yerg.  (Tenn.)  59;  Almony  v.  Hicks,  3 

».  Dyer,  i  Sawy.  (U.  S.)  641,  5  Fed.  Head  (Tenn.)  30    Anderson  v.  Talbot, 

Cas,  No.  2,559,  I  Heisk.  (Tenn.)  407;  Williams  v,  Tal- 

865  Volume  XVII. 


7adgm«iit  or  DeoTM.  QUIETING   TITLE,     Gonformitj  to  Pleadingt. 

Spoolile  FwliBrmaaee  of  an  agreement  by  the  defendant  to  convey 
to  the  plaintiff  will  not  be  decreed  in  an  action  brought  in  the 
usual  form  to  quiet  title. ^ 

A  DeolaraUon  of  Trait  is  not  appropriate  in  an  action  merely  to 
quiet  the  plaintiff's  title.* 

Aoconnt  of  Se&ti  and  Proftti.  —  The  value  of  the  use  and  occupa- 
tion of  the  premises  is  not  recoverable  in  an  action  to  quiet 
title,  in  the  absence  of  a  statute  to  that  effect.* 

2.  Conformity  to  Pleadings,  Iggues,  and  Proofs.  —  The  judgment 
or  decree  must  conform  to  the  issues  raised  by  the  pleadings  and 
must  be  supported  by  both  the  pleadings  and  the  proofs.*    This 

liaferro,  i  Cold w.  (Ten n.)  39;  Porter  v.  also  McDonald  v.  McCoy,  121  Cal.  55. 

Jones,  6  Coldw.  (Tenn.)  318.  But  see  Connecticut  Mut.  L.  Ins.  Co. 

United  States,  —  Steinkuhl  v.  York,  2  v.  Smith,  117  Mo.  261. 

Flipp.  (U.  S.)  378.  8.  Fitzhugh    v.   Barnard.    12    Mich. 

out  see    Huntington    v,    Allen,    44  104;    Polack   v.   Gurnee,  66  Cal.   266, 

Miss.  654.     And  see  in  general  article  holdingthatwhere  the  plaintiff  is  turned 

PossRSSiON,  Writ  Of,  vol.  16.  p.  744.  out  of  possession  during  the  pendency 

Action  Ramaim  Equitable.  —  In  an  ac-  of  the  action  it  is  error  for  the  court  to 
tion  to  determine  an  adverse  claim  to  render  judgment  for  the  value  of  the 
real  property,  brought  by  a  person  in  use  and  occupation  of  the  premises  for 
possession  at  the  time  when  the  action  the  time  the  defendants  were  in  posses- 
was  commenced,  but  who,  during  its  sion.  Butr^yxfi/fr^ir^  DeCazarav.  Orefia, 
pendency,  is  turned  out  of  possession,  80  Cal.  132.  And  see  Buckley  r.  Early, 
a  judgment  in  favor   of   the   plaintiff  72  Iowa  289. 

may  provide  for  a  restitution  of  the  In  MiasiMippi  it  was  formerly   held 

premises;  and  such  action  is  not  there*  that  the  jurisdiction  conferred  by  stat- 

by  changed  into  one  for  the  recovery  of  ute  on  the  chancery  court  to  remove 

the  possession  of  the  land,  but  remains  clouds  was   special   and   limited,   and 

an  equitable  one.     Polack  %*,  Gurnee,  when  a  bill  was  filed  thereunder  it  did 

66  Cal.  266.  not  follow  as  in  ordinary  cases  that  the 

Amendment  Aiking  Writ  of  Potseiflion.  court,  having  jurisdiction  for  one  pur- 

—  Where  the  defendant  in    possession  pose,  would  retain  the  bill  and  give  full 

disclaims  the  plaintiff  may  amend  his  relief.     It  was  held  that  the  jurisdic- 

petition  by  asking  a  writ  of  possession,  tion   was  ended  when  the  decree  was 

Wyland  v,  Mendel,  78  Iowa  739.  made  removing  the  cloud  on  the  title. 

Putting   Defendant  into   Poueieion. —  and  that  the  court  would  not  go  further 

As  the  right  of  possession  to  property  and   decree  an  account   for  the   rents 

is  something  distinct  from  the  title,  it  and  direct  a  surrender  of  possession, 

does  not  follow  that,  upon   judgment  Ezelle  v,  Parker,  41  Miss.  520;  Hunt- 

for  the  defendant  for  costs  in  an  equi-  ington   v,   Allen,   44  Miss.    654.     But 

table  action  to  set  aside  the  defendant's  since  1890  the  court  has  had  power  to 

title,   the   defendant  is  entitled  to  the  grant  full  relief  by  decreeing  possession 

right  of  possession.     Lombard  v.  At-  and  the  payment  of  rents  and  profits, 

water,  43  Iowa  599,  wherein  the  issu-  Annot.  Code  (1892),  g  502;  Robinson  r. 

ance  of  a  writ  of  possession  in  favor  of  Jones.  65  Miss.  520. 

the    defendant    was    held    erroneous.  4.  Alabama.  —  Smith  v.  Cockrell,  66 

See  also  Vanderburg  z'.  Williamson,  52  Ala.  64;    Friedman   v.   Shamblin,    Tty 

Miss.   233.     But  the  rule  of  this  case  Ala.  454;  Cheney  v,  Nathan,  no  Ala. 

has    since   been   changed   by  statute.  254. 

See  Laws  Mississippi  1890,  p.  66;  An-  California.  —  Von  Drachenfels  f.  Doo- 

not.  Code  (1892),  g  502.  little,  77  Cal.  295;  Harrigan  v.  Mowry, 

1.  Killey  v.  Wilson,  33  Cal.  690.  84  Cal.  456;  Br/an  v.  Tormey,  84  Cal. 

2.  Shanahan  v.  Crampton,  92  Cal.  13  126;  De  Cazara  v.  Orena,  80  Cal.  132; 
[dtinji  Learned  u.  Welton,  40  Cal.  349;  Shanahan  v.  Crampton,92  Cal.  13;  Kil- 
Von  Drachenfels  v.  Doolittle,  77  Cal.  ley  z^.  Wilson,  33  Cal.  690;  Batcheldert^. 
295;  Brewer  v.  Houston,  58  Cal.  345;  Baker,  79  Cal.  266;  Nidever  s.  Ayers.  83 
Harrigan  v,  Mowry,  84  Cal.  457].     See  Cal.  39;  McDonald  v.  McCoy,  121  Cal, 
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is  in  accordance  with  the  general  rule  which  has  elsewhere  been 
seen  to  be  of  universal  application,  that  whether  the  suit  be  at 
law,  in  equity,  or  under  the  code,  the  judgment  or  decree  must 


55;  Taylor  v,  McConigle,  120  Cal.  123; 
Redd  V,  Murry,  95  Cal.  48;  Tripp  v, 
Daane,  74  Cal.  85;  Neale  v,  Bardue, 
(Cal.  1896)45  Pac.  Rep.  853:  Savings, 
etc.,  Soc  r.  Burnett,  106  Cal.  514; 
Winter  v,  McMillan,  87  Cal.  256. 

Illinois,  —  Gage  v,  Du  Puy,  134  111. 
132;  Gage  V,  Reid,  104  111.  509;  Gage 
V.    Bissell,    119    111.   298;    Springfield 


16  N.  H.  592;  Doc  V.  Doc,  37  N.  H. 
268. 

New  York,  —  Phillips  v.  Rome,  etc., 
R,  Co.,  (Supreme  Ct.)  30  N,  Y.  St.  Rep. 
41;  Benson  v.  Townsend,  (Supreme 
Ci.)  7  N.  Y.  Supp.  162. 

North  Carolina,  —  Peacock  v.  Stott, 
104  N.  Car.  156  \citing  Tucker  «/.  Baker, 
86   K.    Car.    i:    Knowles    v.    Norfolk 


Homestead  Assoc,  v.  Roll,  137  111.  205;    Southern  R.  Co.,  102  N.  Car.  59]. 


Reed  v.  Reber,  62  111.  240;  Alton  M.  & 
F.  Ins.  Co.  V.  Buckmaster,  13  III.  201; 
Gage  V,  Curtis,  122  III.  520;  Forman  v. 
Stickney,  77  III.  575;  Glos  v.  Bouton, 
170  111.  249;  Rawson  v.  Fox,  65  111.  200. 
Indiana,  —  Borgner  v.  Brown,  133 
Ind.  399;  Hamilton  v,  Byram,  122 
Ind.  283;  Stockton  v,  Lockwood,  82  Ind. 
158;  Satterwhite  v,  Sherley,  127  Ind. 
59;  Johnson  v,  Pontious,  T18  Ind.  270; 


North  Dakota,  —  Buxton  v,  Sargent, 
7  N.  Dak.  503. 

Ohio,  —  Lake  Shore,  etc.,  R.  Co.  v, 
Cleveland,  32  Cine.  Wkly.  L.  Bui.  206. 

Oregon.  —  Applegate  v.  Dowell,  15 
Oregon  513. 

South  Dakota,  —  Farm,  etc.,  Co.  v, 
Meloy,  (S.  Dak.  1898)  75  N.  W.  Rep. 
207. 

Tennessee.  —  Wilcox  v,  Blackwell,  99 


Hanter  v.  McCoy,  14  Ind.  528:  Johnson  Tenn.  352. 

V.   Murray,    112   Ind.   154;    Brown   v,  Texas,  —  Robinson  v.  Moore,  i  Tex. 

Cody,  115  Ind.  4B4.  Civ.  App.  93. 

Iowa.  —  American  Emigrant  Co.  v,  Virginia.  —  Stonebunger    v.   Roller, 

Fuller,  83  Iowa  599;  Stivers  v,  Gard-  (Va.  1896)  25  S.  E.  Rep.  1012 

ner,  88  Iowa  307;  Peebles  v.  Bunting,  Washington,  —  Jackson  v,  Tatebo,  3 

103  Iowa 489;  Anderson  v.  Moline  Plow  Wash.  456. 

Co.,  loi  Iowa  747;  Wyland  V.  Mendel,  Wisconsin. —  Magnuson  t^.  Clithero, 

78  Iowa  739;    Rogers  v.   Turpin,   105  loi   Wis.   551;    Fullerton  v.  Spring,  3 

Iowa  183;    Wood  V,  Brown,  104  Iowa  Wis.  667. 

124.  United  States.  —  Burton  v.  Le  Roy,  5 

Kanseu,  —  Brenner    v.     Bigelow,    8  Sawy.  (U.   S.)  510,   4  Fed.   Cas.    No. 

Kan.   496;    Entreken    v.    Howard,    16  2,217. 

Kan.  551;  English  v,  English,  53  Kan.  Gonformitj  to  Theory  of  Complaint. — 


173;  Stone  V.  Young,  5  Kan.  229;  Mor- 
rill V.  Douglass,  14  Kan.  283. 

Kenttuky,  —  Davis  v.  Young,  5  J.  J. 
Marsh.  (Ky.)  165;  Lyon  v.  Ross,  z 
Bibb  (Ky.)  466. 

Michigan,  —  Moran    v.    Palmer,     13 


*'  It  is  settled  by  the  previous  decisions 
of  this  court  that  a  complaint  which  is 
clearly  one  to  remove  a  specified  cloud 
upon  title    to   real  estate  cannot,  if  it 
fails  to  state  facts  suflScient  to  sustain 
an  action  for  such  specific  purpose,  be 
Mich.  367;  Hall  v.  Kellogg,  16  Mich,    sustained,  although  it  alleges  facts  suflS- 
135;  Damouth  v.  Klock,  29  Mich.  289;     cient  to  constitute  an  action  under  the 
Jenks    V.    Hathaway,    48   Mich.    536;    statute  to  determine  adverse  claims  to 


V. 

Vroman  v.  Thompson,  51  Mich.  461. 

Minnesota.  —  Walton  v.  Perkins,  28 
Minn.  413;  Knudson  v.  Curley,  30 
Minn.  433;  Stuart  v.  Lowry,  49  Minn. 
91.     See  Hersey  v.  Lambert,  50  Minn. 

373. 


real  estate.  Walton  v.  Perkins,  28 
Minn.  413;  Knudson  v.  Curley.  30 
Minn.  433.  The  rule  established  by 
these  decisions  must  be  limited  to  cases 
where  it  clearly  appears  from  the  com- 
plaint that  the  only  cause  of  action  in- 

Missouri.  —  McGuire  v.  Nugent,  103  tended  to  be  relied  upon  was  one  for  the 
Mo.  161.  removal  of  a  specified  cloud;   for  the 

Nebraska.  —  Tourtelotte  v.  Pearce,  27     rule  seems  to  encroach  upon  the  funda- 


Neb.  57;  Lavender  v.  Holmes,  23  Neb. 
345;  McCauley  v.  Ohenstein,  44  Neb. 
89;  Gregory  v.  Langdon,  11  Neb.  t68, 
Htini^  Enders  v.  Sternbergh,  2  Abb. 
App.  Dec.  (N.  Y.)  31. 
New  Hampshire,  —  Buntin  z^.  French, 


mental  principles  of  our  code,  abolish- 
ing all  forms  of  action,  and  giving 
relief  upon  the  facts  pleaded  and 
proven,  without  reference  to  forms. 
It  does  not  appear  from  the  complaint 
in  this  case  that  the  cause  of  action  in- 
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be  secundum  allegata  et probata,^  Numerous  illustrations  of  the 
application  of  this  principle  to  actions  to  quiet  title  or  remove  a 
cloud  are  set  out  in  the  notes.  ^ 

tended  to  be  relied  upon  is  one  for  the  no  such  piayer.  Stockton  v.  Lock- 
removal  of  a  specified  cloud.  On  the  wood,  82  Ind.  158. 
contrary,  the  only  cause  of  action  When  the  complaint  in  an  action  to 
alleged  is  one  to  determine  adverse  quiet  title  avers  possession  of  the  plain- 
claims  to  real  estate.*'  Bovey-De  tiff  for  a  sufficient  length  of  time  to 
Laittre  Lumber  Co.  v,  Dow,  68  Minn,  show  title  in  him,  it  is  equivalent  to  a 
273.  direct  allegation  of  ownership,  and  a 

Amendment  of  Pleadings  to  Conform  to  judgment  chat  the  plaintiff  is  the  owner 

Findings.  —  Where  a  different   title   is  of  the  property  is  supported    by   the 

established  in  favor  of  the  defendant,  complaint.     Batchelder  v.    Baker,    79 

at  the  trial,  from  that  set  up  in  his  an-  Cal.  266. 

swer,  if  no  objection  was  made  at  the  Where    a    bill    to    remove   a   cloud 

trial,  and  no  surprise  is  alleged,  and  it  alleges  that  the  complainant  has  pos- 

appears  that  justice  will  be  done  by  session  of  the  property  in  question,  and 

establishing    the    title    proved   at   the  the  proof  shows  the  property  to  be  va- 

trial,  it  is  competent  for  the  court  to  cant,   the  variance  is   fatal.      Glos  v. 

direct  an  amendment  of  the  answer,  if  Bouton,  170  111.  249. 

necessary,  to  conform  to  the  finding  of  A  judgment  quieting  title  in  favor  of 

the  jury.     The  court  is  not  restricted  the  owner  of  an  equitable  title,  against 

to  a  decree  in  favor  of  or  against  the  a  defendant   who  appears,    from    the 

title  set  up  in  the  answer.     Powell  v.  proofs  and  findings,  to  hold  the  legal 

Mayo,  26  N.  J.  Eq.  120.  title  in  trust  for  the  plaintiff,  cannot  be 

Collateral  Attack.  —  A  decree  quieting  sustained  upon  a  complaint  to  quiet 
title  cannot  be  collaterally  attacked  on  title  with  the  ordinary  averments  of 
the  ground  that  the  petition  did  not  ownership  and  possession  by  the  plain- 
state  a  cause  of  action.  Marion  County  tiff  and  unfounded  claim  by  the  defend- 
V.  Welch,  40  Kan.  767.  ant,  though  the  facts  proved  and  found 

Ai  to  the  Necessity  of   a  Cross-bill  or  may  clearly  entitle  the  plaintiff,  under 

cross-complaint  to  support  an  affirma-  proper  pleadings,  to  a  decree  com pell- 

tive  judgment  for  the  defendant,  see  ing  a   conveyance  of  the   title  and   a 

supra^   IX.   Cross-complaint  or  Counter-  delivery  of  possession.     Bryan   v,  Tor- 

claim,  mey,  84  Cal.  126. 

1.  See  articles  Bills  in  Equity,  vol.  An  action  to  quiet  title  will  not  lie 
3i  P*  357:  Decrees,  vol.  5,  p.  956;  Judg-  as  such  where  it  appears  that  the  legal 
MENTS,  vol.  II,  p.  %6%  ct  sfq.  title  is  in  the  defendant,   though  the 

2.  Conformity  of  Decree  to  Issnes  and  complainant  may  be  entitled  to  a  con- 
Proofs —  Illustrations.  —  Where  the  bill  veyance  from  the  defendant  of  the 
seeks  to  set  aside  certain  tax  deeds  legal  title  upon  a  complaint  seeking 
which  it  describes,  no  deed  other  than  such  conveyance  from  him  as  trustee, 
those  described  can  be  set  aside.     Gage  Nidever  v.  Ayers,  83  Cal.  39. 

V,  Curtis,  122  111.  520.  It  is  error  to  grant  a  decree  quieting 

Where  the  testimony  shows  thai  the  the   plaintiff's   title  on  proof  of  facts 

plaintiff  has  no  title  or  possession,  but  showing  simply  a  right  to  specific  per- 

fails   to    disclose   any  interest  in    the  formance.     Hennefer  v.  Hays,  14  Utah 

defendant,  no  affirmative  relief  can  be  324. 

granted  to  the  latter.  Morrill  z/.  Doug-  A  decree  quieting  title  may  be  ren- 
lass,  14  Kan.  293.  dered  in  an  action  for  specific  perform- 
Under  a  bill  to  quiet  title  no  relief  ance  where  there  is  also  a  prayer  for 
can  be  granted  on  any  ground  which  is  general  relief.  Bunz  v,  Cornelius,  19 
not  calculated    to  becloud    the    title.  Neb.  116. 

Jenks  V,  Hathaway,  48  Mich.  536.  In  a  suit  to  quiet  title  no  claim  can 
When  a  complaint  states  facts  which  be  litigated  by  the  complainant  except 
entitle  the  plaintiff  to  a  j  udgment  quiet*  such  as  may  be  asserted  by  the  defend- 
ing his  title,  the  action  may  be  regarded  ant.  Hall  z/.  Kellogg,  16  Mich.  135. 
as  one  to  quiet  title;  and  if  the  com-  The  right  or  title  of  a  thiid  person 
plaint  be  answered,  such  relief  may  be  cannot  be  litigated,  and  whatever  the 
granted,  though  the  complaint  contains  rights  of  such  third  persons,  they  will 
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4.  Wiaginent  oil  Meftdiigs.  —  Ujpoh  d  bill  to  qiiifet  title  whe^6 
the  blaintSff  felies  oil  the  sillsWei-  io  justify  ^  decfee,  the  ahswer 
lAust  be  explicit  enough  to  shbW  a  cd^e  withlii  the  dllegations  of 
the  bill.* 

4.  BiJ&tilte  6t  JTil  Dicit.  --  A  default  admits  all  the  materid  aile- 
gatidtls  oiF  the  bill  or  complaiht,  arid  Where  such  allfegations  are 
sufflcieht,  the  jDliintiff  is  entitled  to  jiidgmerit  against  the  defend- 
ant.*  If  the  defendant  fails  to  appear  at  the  trial,  the  court  may 
pi-operly  entet-  a  judgirietlt  for  the  plathtiff  fbr  want  of  evidence 
to  support  the  ahsWer.* 

&.  DeBCtittitm  df  ttUid.  —  A  decree  quieting  title  i^  void  if  the 
description  of  the  land  catinot  be  ascertained  frotn  the  recbfd.* 

6.  Shbwiii^  He&sdii  fot  DittnlMdl  —  Where  the  bill  or  cbnipUirit 
is  dlsnllssed  because  the  plaintiff  Is  hbt  iii  possession,*  or  becdUse 
the  deed  sought  to  be  cancelled  is  void  oh  its  fkce,  and  hence  not 

xlot  aid  in  the  support  of  an  tihjusc  ad-  denial  niay  bfe  subject  to  a  sbecial  de- 

yit^h  klaidi  of  Ihfe  defendant.     Wilder  trturr^r;    and  the  cbutt  could   hdi^   iii 

V,  St.  Paul,  la  Minn:  192.  vievr  of  all  the  allegations  and  prayer 

For  various  other  illustrations  of  the  of  khe  complaint,  give  judgment  with- 

applicatibn  of  this  rule  to   particular  out  evidence,  even  if  ho  answer  had 

ciLses,  sek  the  list  of  ca&e^  dted  ih  the  befen  filed.     Chestdl*  v.  f  idd,  8^  Cat. 

rtote  at  the  beginning  of  this  section.  422. 

1.  Alton  M.  &  F.  Ins.  Co.  v.  Buck-  Where   the  answer  admits  that  the 

master^  13  IlL  201.    See  generally,  as  plaintiff  i?  in  possession  of  a  portion  of 

to  judgments  on  the  pleadings,  article  the  premises  sued  for,. and  denies  hiB 

Judgments,  vol.  11,  p.  1030  <r/ j^^.  possession  of  the  remainder,  the  plain- 

Waen  fndgmmt  on  Pleadings  Is  Im-  tiff  cannot,  recover  judgment  upon  the 

profer;  —  In  an  action  under  the  statute  pleadings  for  that  portion  o|  the  pretn- 

to  determine  an  ad  verse  claim  to  vacant  ises  not  admitted  to  be  in  his  posses* 

real  estate,   where  the  answer  denies  sion.     Espinosa  v.  Gregory,  40  Cal.  58. 

the  plaintiff's  title,  the  plaintiff  is  not  2.  Brenner  v,  Bigelow,  8  Kani  496. 

entitled  to  judgment  on  the  pleadings  See  generally  article  Defaults,  vol.  6, 

tiiongh  the  answer  fails  to  show  that  p.  i, 

the    defendant    has    an    i.Qterest    in  Effect  of   Judgment    I7   i)efanlt.  —  h 

the  premises.     Wheeler  v,  Winnebago  judgment  for  i|]e  plaintiff  by  default  is 

Paper  Mills,  62  Winn,  ^2i^^  overruling  conclusive  of  all  matters  or  titles  which 

Donphoe  2/.  Ladd,  31.  Minni  244.  the  defendant   might  have    litigated. 

Where  the  plaintiff'?  title  or  posses-  Marion  County  v.  Welch,  40  Kan.  767. 

sion    is  denied,   a  judgment   for   the  t,  Stoddart   v,    Burge,   53  Cal.   394, 

plaintiff  upon  the  pleadings  is  errone-  holding  that  it  is  a  misnomer  to  desig- 

ous,   whether  the    answer  sufficiently  nate  such  a  judgment  as  a  judgment 

pleads  title. in  the  defendant  or  not.  on  the  pleadings,  but  that  having^  been 

Jellison  v,  Halloran,  40  Minn.  485.  propei[ly  entered  it  would  not  be  dis- 

When  a  complaint  contains  the  usual  turned  merely  because  it  was  called  by 

allegations  in  ejectment  and  all  that  a  wrong  name. 

are  necessary  to  quiet  title,  and  prays  4.  Ratliff  t^.   Stretch,    117   Ind.  526. 

that  the  defendants  be  required  to  set  See  generally,  as  to  description  in  the 

forth  their  claims  and  that  they  be  ad-  decree,    R^dd   v.    Murry,  ,95   Cal.  48; 

judged    invalid,   that  the   plaintiff   be  Caspar  X'.  Jaipison,  120  Ind.  58. 

restored  to  possession  and  the  defend-  Amendment  in  Supremo  Court.  —  Where 

ants  be  debarred  from  asserting  any  the  premises  specifically  described   iq 

claim   to  the  land^  and  for  other  and  the   complaint   are    not   so   described 

further  relief,  and  the  answer  denies  in  the  judgment  it  may  be  amended  in 

the  plaintiff's  alleged  right  of  posset  the    Supreme     Court.      Bushneli     v, 

siod,.  a  motion   for  judgment  on  the  Crooke  Min.,  etc.,  Co.,  12  Colo.  247^ 

pleadings  is   not  pi-oper,   though  the  5.  McRee  v,  Gardner,  131  Mo.  5994 
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a  cloud, ^  the  reason  for  the  dismissal  should  be  stated,  or  at  least 
the  judgment  should  not  be  so  absolute  as  to  constitute  a  bar  to 
the  maintenance  by  the  plaintiff  of  another  form  of  action  to 
enforce  or  protect  his  rights.* 

7.  Exceptions  and  Beservations.  —  A  decree  quieting  title  cuts 
off  all  liens  or  interests  not  protected  by  proper  provisions  in  the 
decree.  Therefore,  where  the  defendant  succeeds  in  establishing 
a  lien,  easement,  or  estate  to  which  the  plaintiff's  title  is  subject, 
a  decree  quieting  the  plaintiff's  title  should  specially  except  or 
reserve  such  lien,  easement,  or  estate  from  its  operation.' 

8.  Incidental  Belief  to  Defendant  —  ^.  In  General. — An 
action  to  quiet  title  is  in  the  nature  of  a  suit  in  equity,  and  relief 
therein  is  subject  to  the  maxim  that  he  who  asks  equity  must  do 
equity;*  and  equitable  rights  of  the  defendant  growing  out  of  or 
connected  with  the  subject-matter  of  the  action  will  be  protected 
by  the  court  in  its  decree.* 

b.  Reimbursing  Defendant  for  Taxes,  etc.  —  Thus,  on 
a  bill  for  relief  against  a  void  tax  deed,  the  cloud  will  ordinarily 
be  removed  and  the  title  quieted  only  on  condition  that  the 
plaintiff  reimburse  the  defendant  with  interest  for  all  taxes,  costs, 
and  charges  paid  by  him ;  ®  but  on  the  other  hand  it  has  been 
held  that  the  plaintiff  need  not  repay  the  defendant  the  amount 

1.  Pillow    V.    Wade,    31    Ark.    678;  Booth  «/.  Hosklns,  75  Cal.  271;  Hall  v. 

Cohen  v.  Sharp,  44  Cal.  31;  Peirsoll  v.  Arnott,  80  Cal.  354;  Martin  r.  Martin, 

EUiott,  6  Pet.  (U.  S.)  95.  62  111.   App.   378;    Reed   ».   Tyler,   56 

3.  See  cases  cited  in  the  last  two  pre-  111.  288;  Harrison  v,  Haas,  25  Ind.  281; 
ceding  notes.  See  generally  the  title  Otis  v.  Gregory,  IIT  Ind.  504;  Foree 
Res  Judicata,  Am.  and  Eng.  Encyc.  of  v,  Stubbs,  41  Neb.  276;  Marshall  v. 
Law.  Williams,  21  Oregon  272. 

8.  Watkins  v.  Winings,  102  Ind.  330;  6.  Sanford  v,  Hamner,  115  Ala.  406; 

Jackson  v.  Smith,  120  Ind.  520;    Bisel  Green  Bay  Lumber  Co.  v.  Ireland,  77 

V.Tucker,   121   Ind.  249;    Morarity  v.  Iowa  636;  Simmons  v.  Ormond,  (Miss. 

Calloway,  134  Ind.  503;  Indiana,  etc.,  1898)  22  So.  Rep.  875;  Loney  v,  Court- 

R.  Co.  E/.  Allen,  113  Ind.   581;    Platts-  nay,  24  Neb.  584;  Betts  v.  Sims,  35  Neb. 

mouth  First  Nat.  Bank  v,  Woodrum,  84G. 

86  Fed.  Rep.  1004.  In  Schaeffer  v.  Hofmann,  (Cal.  1894) 

A  decree  that  the  plaintiff  is  the  legal  37  Pac.  Rep.  932,  wherein  the  defend- 

owner  in  fee  simple  of  the  land,  and  ant  was  in  possession  under  a  verbal 

that  one  claiming  the  legal  title  thereto  contract  of  sale  by  the  plaintiff,  it  was 

under  a  deed  absolute  in  form  has  no  held   that  equity   would    require    the 

interest  therein  except  that  of  a  mort-  plaintiff  to  convey   to  the   defendant 

gagee,  "  to  be  determined  by  a  proper  upon    payment    of    the    amount    due 

suit  of  foreclosure,"   merely  reserves  within   a   specified   time,   but  that  in 

the  right  to  the  mortgagee  to  have  his  default  of  such  payment  the  plaintiff's 

interest    determined     as     such    mort-  title  would  be  quieted, 

gagee,  without  declaring  what  that  in-  6.  Illinois.  —  Reed  r.  Tyler,  56   111. 

terest  is,  and   does   not  exclude   him  288;     Barnett   v.   Cline,   60    111.    205; 

from  enforcing  his  rights  as  such  mort-  Phelps  v,  Harding,  87  111.  442;  Moore 

gagee,  though  it  is  erroneous  in  under-  v,  Wayman,   107  111.  192;    Peacock  r. 

taking  to  quiet  the  title  of  the  mort-  Carnes,   no  111.  99;    Gage  v,  Nichols, 

gagor  and  then  disturbing  it  again  by  112  111.  269;  Alexanders.  Merrick,  121 

declarin;?  the  mortgagee's  right  to  fore-  111.  606;    Gage  v,  Pirtle,   124  111.  502; 

close.     Brandt  v.  Thompson,  91  Cal.  Johnson  v.  Huling,  127  111.  14;   Ames 

458.  V.  Sankey,  128  III.  523;  Durfee  r.  Mur- 

4.  Benson  r.  Shotwell,  87  Cal.   50;  ray,  7  111.  App.  213;  Brophy  v.  Taylor, 
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paid  by  him  at  the  tax  sale  for  the  void  deed,*  and  where  the 
taxes  or  assessments  for  which  the  sale  was  made  are  not  properly 
chargeable  upon  the  land  there  is  no  equity  in  requiring  the 
plaintiff  to  reimburse  the  defendant  therefor.*  Where  the 
defendant  does  not  claim  under  a  tax  deed,  however,  he  is  ordi- 
narily entitled  to  be  reimbursed  for  taxes  properly  paid  by  him.' 

c.  Requiring  Payment  of  Mortgage  Debt.  —  So  where 

a  mortgagor  of  land  seeks  to  quiet  title  as  against  the  mortgage 
deed,  he  will  be  required  to  pay  the  mortgage  debt,  regardless  of 
whether  or  not  the  debt  is  barred  by  the  statute  of  limitations."* 

30  111.   App.  261;  Ccx>k  V,   Miller,   31  is  made  in  support  of  a  plea  of  the 

111.  App.  576;    Gage  v.  Schmidt,  104  statute  of  limitations,  a  decree  in  the 

ni.  106.  defendant's   favor  for  the  amount  of 

Indiana,  —  Harrison     v,     Haas,     25  taxes  paid  by  him  is  not  warranted  by 

Ind.    281;     United    Brethren,   etc.,  v,  a  prayer  for  general  relief.     American 

Rausch,  122  Ind.  167;    Reed  v,  Kalfs-  Emigrant  Co.  v.  Fuller,  83  Iowa  599. 
beck,  147  Ind.  148.  4.  Boyce  v.   Fisk,  no  Cal.  107;    De 

Iowa,  —  Buckley  v.  Early,  72  Iowa  Cazara  z^.  Orena,  80  Cal.  132;    Brandt 

2S9.  V.   Thompson,  oi  Cal.  458;    Booth  v. 

Kansas,  —  Richards  v.  Cole,  31  Kan.  Hoskins,  75  Cai.  271 ;    Hall  v.  Arnott, 

205.  80  Cal.  354;  Johnston  v,  San  Francisco 

Tax    liom  Barred  by  Limitatioiis. —  Sav.    Union,    75    Cal.    134;  Tripp    v. 

Tax  liens  held  by  the  defendant,  but  Duane,  74  Cal.   85;    Otis  v,  Gregory, 

which  are  barred  by  statute,  need  not  ill   Ind.  504;  Hall  v.  Hooper,  47  Neb. 

be  discharged  by  the  plaintiff  as  a  con-  iii;    Brewer  v,    Merrick    County,    15 

dition  of  relief.     Foree  v,  Stubbs,  41  Neb.  180;   New  York  Nat.  Bldg.,  etc.. 

Neb.  276.  Assoc,  v.  Cannon,  99  Tenn.  344. 

1.  Greenwood  v,  Adams,  80  Cal.  74.  Diimiisal  for  Defknlt  in  Payment.  — 
Compare  Conwell  v.  Watkins.  71  111.  The  court  may  order  the  action  dis- 
488.  missed,  unless  the  plaintiff  pays  the 

In  Kansai,  2  Gen.  Stat.  (1897),  c.  158^  mortgage    debt    within    the    specified 

§205,  which  provides  that  if  the  holder  time.     Boyce  v.  Fisk,  no  Cal.  107. 

of  a   tax  deed,  or  any  one  claiming  Ho  AArmatiTe  Beoree  on  Barred  Bebt. 

under  him,  shall  be  defeated  in  an  ac-  —  In   Boyce    v,   Fisk,    no    Cal.    107, 

tion  by  or  against  him  for  the  recovery  which  was  an  action  to  quiet  the  title 

of  land  sold,  the  successful  claimant  of  the  plaintiff  to  land  which  had  been 

shall  pay  to  the  holder  of  the  tax  deed,  conveyed  to  the  defendant  as  a  mort- 

or  the  party  claiming  under  him,  before  gage  security  to  pay  ^  note  which  had 

he  shall  be  let  into  possession,  the  full  been  barred  by  the  statute  of  llmita- 

amount  of  all  taxes  paid  on  such  land,  tions,   it  was  held   that  although  the 

has  no  application  to  actions  to  quiet  plaintiff  could  not  have  his  title  quieted 

title,  but  is  limited  to  actions  for  the  while  the  money  for  which  the  niort- 

recovery  of  lands.     Sheaff  v,  Husted,  gage  was  given  remained  unpaid,  and 

(Kan.    App.    1898)    55    Pac.   Rep.    507  the  court  might  provide   by   itsjud^- 

Uiting  Corbin  v.  Young,  24  Kan.  198;  ment   for  the  payment  of  the  amount 

Rnssell  v.  Hudson,  28  Kan.  99].  due,  yet  the  defendant  could  not  have 

2.  See  Scofield  v,  Lansing,  17  Mich,  any  affirmative  remedy  for  his  out- 
437.  lawed  debt,  and  the  only  proper  judg- 

8.  Snow  V.  Counselman,  136  III.  191;  ment  would  be  that  upon  the  failure  of 

Cassidy  v.  Woodward,   77   Iowa   354;  the  plaintiff  to  pay  the  amount  remain- 

Bunz  V.  Cornelius,  19  Neb.  116;  Craw-  ing  unpaid  upon  the  mortgage  debt, 

ford  V,  Galloway,  29  Neb.  261;   Snow,  within  a  time  specified  by  the  court, 

den  V,  Tyler,  21  Neb.  199;    Hunter  v,  the  action    should    be   dismissed.     It 

Clayton,  (Tex.  Civ.  App.  1896)  36  S.  was  erroneous  to  adjudge  that  upon 

W.  Rep.  326.  •  the  failure  of  the  plaintiff  to  pay  that 

Belief  under  General  Prayer  in  Anewer.  amount  all  his  right  and  title  to  the 

—  Where  the  only  allegation  as  to  the  mortgaged  premises  should  cease  and 

payment  of  taxes  made  in  the  answer  determine,  and  the  title  of  the  defend^ 
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d,  REtaRN    OF    Purchase    MoneV    or    Rescission.  — 

A  decnee  upon  a  bill  to  remove  a  doud  under  a  corttfkct  to  sell 
or  a  dechee  of  conveyance  frorri  the  plaintiff  should  fequll-e  the 
Complainant  to  keep  good  an  bfter  of  the  bill  to  return  the  pur- 
chase money  received.* 

i.  REiMftuRsiNO  Purchaser  on   Execution.  -^  The  title 

acquired  at  a  void  execution  sale  may  be  set  aside  ^  a  cldud 
without  reimbufsing  the  purchaser  at  th6  Sale,  as  the  mdxim 
caveat  einptor  applies  to  such  sales.* 

/.  Allowance  for  IMPrOV^Mei^ts.  -^  Where  the  defendant 

in  possession  in  good  faith  erected  permanent  and  valuable 
improvements,  it  is  proper  to  chdl-ge  the  Und  With  the  fair  value 

bf  such  improvements.* 

g.  Awarding  Execution^  —  Where  the  decree  orders  that 
the  complainant  pay  to  the  defendant  a  certain  sum  in  ofder  to 
do  equity,  the  decree  should  award  execution  therefor.* 

ZI V.  Appellate  fisvi^Wi  —  The  general  rule  that  an  appellant 

dht  thereto  should  be  good  and  valid,  under  k  minor's  deed  should   be  re- 

and  that  the  plaintiff  should  be  barred  quired  to  refund  te  the  latter  the  con- 

ftoiH  assetting  any  clainii,  interest,  or  sideration  paid  for  the  minor's  deed; 

title  to  the  prehiises.  but  as  the  complainant  impliedly  ad- 

Vbid  iCortgage  of  Marrldd  Woman. —  mitted  the  justice  of  such  refunding,  it 

Where  a  mortgage  executed  by  a  mar-  was  made  the  cohdition  to  the  granting 

r!ed  Woman  is  void  because  prohibited  of  the  relief  sought.     See  also  Leathers 

by  a  statute  founded  on  public  policy,  v,  Ross,  74  Iowa  630,  wherein  the  court 

equity  win  remove  the  cloud  from  her  g£kve  to  the  purchaser  of  minors*  lands 

title  without  requiring  the  payment  of  a    special    hen    on    the   land   for  the 

the    mbttgage    debt.      Richardson    v,  amount  of  his  payments   with    legal 

Stephens,  (Ala.  1899)  £§  So.  Ref).  39.  interest. 

1,  Chandler    v.    Chandler.    55    Cal.        ^.  Con  well  v.  Watkins,  71  111.  488. 
^69;    Benson  v,  Shotwell,  87  Cal.   50;        3.  iBucktey   v.    Early,   72  Iowa  289; 

Wistat  V.   Hertihg,   27    111.  App.   443.  Thompson  «/.  *rhompson,  53  Meb.  490; 

fidt  see  Ybarra  v.  Sylvany,  (Cal.  1893)  Hunter   v.  Clayton,  (Tex.    Civ.    App. 

31  Pac.  Rep.  1114;  Tripp  v,  DUane,  74  1896)  36  S.  VV.  Rep.  326^  holding  that 

Cal.  85.  the  defendant  Is  not  entitled  to  a  decree 

A  plaintiff  cannot  come  into  a  coul-t  for  taxes  and  improvements  in  the  ab- 

of  equity  arid  ask  for  a  decree  debar-  sence  of  evidence  of  the  amount  ex- 

Hng  the   defendant  from   asserting  a  pended  therefor.     C!?«/rrt,  Blue k  ».  Holt, 

claim  under  ah  instrument  executed  by  74  Iowa  294. 

the  former,  without  restoring  the  con-  Itomoval  of  tmproyementB. —  In  Green 
sideration  received  by  him.  Chandlet  Bay  Lumber  Co.  v.  Ireland,  77  Iowa 
V,  Chandler,  55  Cal.  267.  636,  the  defendant  was  giveh  a  reason- 
Where  the  plaintiff  in  an  action  to  able  lime  Jn  which  to  remove  a  house 
quiet  title,  if  he  had  brought  an  action  which  he  had  erected  upon  the  land, 
to  rescind  a  contract  with  the  defend-  4.  Gage  v.  Schmidt,  104  III.  106. 
ant,  would  hot  have  been  entitled  to  But  see  Smith  v.  Miller,  66  Tex.  74, 
that  relief  until  he  had  restored  all  that  wherein  it  was  held  that  such  a  decree 
he  had  received  under  the  contract,  he  is  not  rendered  irregular  merely  be- 
cannot  avoid  this  obligation  by  coming  cause  it  fails  to  {)rovide  for  an  execu- 
into  equity  to  quiet  his  title.  Benson  lion  in  the  defendant's  favor  in  case  of 
V.  Shotwell,  V}  Cal.  49.  the  nonpayrhent  of  the  hioney  by  the 
Infants^  Lafedii.  —  In  Prout  v.  Wiley,  plaintiff,  since  bn  the  plaintiff's  default 
28  Mich.  164,  it  was  doubted  whether  the  defendant  may  apply  to  the  court 
one  who  seeks  to  quiet  his  title  against  for  all  orders  necessary  for  his  protec- 
another  who  claims  the  same  property  tion. 
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cannot  complain  of  errors  not  affecting  his  interests,^  nor  of 
errors  committed  in  his  favor,*  applies  to  this  class  of  cases. 
The  record  on  appeal  must  aflFirmatively  show  error,  or  the 
decree  of  the  lower  court  will  be  affirmed,'  as  all  presumptions 
are  in  favor  of  the  correctness  of  its  rulings  and  findings.^  In 
the  absence  of  error  of  law,  a  verdict  will  not  be  disturbed  where 
there  is  evidence  to  support  it.'  The  case  will  be  remanded  for 
a  new  trial  with  leave  to  amend  the  pleadings  when  justice  will 
be  proiiioted  by  such  a  course.* 

4  VotiM  of  Appeal  by  part  of  the  defendants  need  not  be  served 
upon  other  defaulting  defendants,  as  they  are  not  ''  adverse 
parties/*  because  their  interests  would  not  be  injuriously  affected 
by  a  reversal.^ 

XY.  Costs  AHD  Allowahoss.  —  If  the  plaintiff's  bill  or  com- 
plaint is  dismissed  the  defendant  is  entitled  to  costs  as  of  right.^ 
On  the  other  hand,  where  the  plaintiff  succeeds,  he  is  ordinarily 

1.  Tripp  V.  Duane,  74  [Cal.  85;  Nor-  Where  the  evidence  is  noi  brought 

ton  V,  Walsh,  q4  Cal.  564.  up  and  the  decree  does  not  find  the  fact 

i.  Stevens  v,  Cohen,  170  Mass.  551,  of  possession,   a  decree  for  the  com- 

bplding  that  a  plaintiff  whose  bill  to  plainant   must  be  reversed.     Ruiz   v, 

remove  a  cloud  is  dismissed  unless  he  Kehn,  143  111.  558. 

redeemcannotcomplain  that  bis  prayer  4.  Reynolds  v.  Campling,  23  Colo, 

for  general  relief  did  not  authorize  a  105. 

decree  for  redemption,  as  the  decree  is  Presumption  as  to  WaiTor  of  Jury. — 

more  favorable  than  any  prayer  of  the  Where  a  party  goes  to  trial  before  the 

bill    warranted,  and  if  he  fails  to  re-  court  without  objection,  it  will  be  pre- 

deem  his  bill  simply  stands  dismissed,  sumed  on  appeal  that  a  jury  trial  was 

1Ihtwi1<<w  XxTor.  —  When  findings   in  waived.     Pecego  v.  Dodge,  9  Utah  3. 

an   action   to  quiet  title  show  that  the  6.  Jordan  v,  Duke,  (Arizona  1898)  53 

plaintiff  has  no  title,  legal  or  equitable,  Pac.  Rep.   197,  holding  that  a  verdict 

a  failure  to  find   upon  an  issue  of  the  would  not  be  disturbed  if  there  was 

statute  of  limitations,  presented  by  the  any  evidence  to  support  it  unless  there 

defense,    does     not    materially    affect  was  error  of  the  court  in  directing  the 

the    substantial    rights  of  the  parties,  issues,  or  in  the  instructions,  or  in  the 

Labisb  v.  Hardy,  77  Cal.  327.  introduction  or  rejection  of  evidence. 

When  the  plaintiff's  allegations  as  to  See  also  Prankish  v.  Smith,  (Cal.  1888) 
ownership  and  right  of  possession  are  19  Pac.  Rep.  701,  wherein  the  court  re- 
found  against  him  in  an  action  to  quiet  fused  to  disturb  a  finding  based  on 
title,  a  failure  to  find  upon  other  issues  conflicting  evidence. 
is  immaterial,  and  is  not  cause  for  re-  0.  Fudickar  v.  East  Riverside  I rriga- 
versal.     Daly  v.  Sorocco,  80  Cal.  367.  tion    Dist.,    109    Cal.    31;     Lancaster 

The   rule  that   the  Supreme    Court  County  Bank  v.  Gregory,  24  Neb.  656. 

will    not    reverse    for    any    error    not  Amendment  of   Pleadingfs  in  Snpremo 

affecting  the  substantial   rights  of    a  Oenrt.  —  Where  there  has  been  a  fair 

party  does  not  apply  to  error  in  over-  trial    upon    the    merits  and  it  appears 

ruling  a  demurrer  to  a  complaint  which  that  justice  will  be  done  by  establish- 

shows    no  title    in   the   plaintiff,   and  ing  the  title  proved  at  the  trial,  it  is 

therefore  fails  to  state  a  cause  of  action,  competent  for   the   appellate  court  to 

Chapman  t*.  Jones,  149  Ind.  434.  direct  an  amendment  of  the  pleadings 

S.  Kester  v,   Jewell,    15    Colo.    220;  if  necessary  to  conform  to  the  findings 

Lambeih  v,  Watson,  60  Tex.  479.  of  the  jury  and  thereupon  to  affirm  the 

Xtvenalfoi  FaUnre  to^vePosMision.  decree.     Powell  v.  Mayo,  a6  N.  J.  Eq. 

—  Where   the  plaintiff's  possession  is  125. 

contro/erled,  a  decree  in  his  favor  will  7.  Kenney  v.  Parks,  lao  Cal.  22. 

be  reversed  where  there-Is  a  total  fail-  S.  Davis   v.   Young,   5  J.    }.  Marsh. 

ure  of  proof  showing  actual  possession.  (Ky.)  165;  Rugen  v.  Collins,  8  Hun  (N. 

Douglass  V,  Bishop,  24  Kan.  749.  Y.)  384;  Lewis  v,  Lichty,  3  Wash.  213. 
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entitled  to  costs.  *  In  New  York  extra  allowances  may  be  given 
as  in  other  cases.* 

XVL  Hew  Tsial.  —  In  Indiana  the  losing  party  is  entitled  to 
a  new  trial  as  a  matter  of  right,'  but  in  other  states  this  rule  does 
not  prevail.** 

XVII  PSOOEEDIirGS  iriTDES  Kassaohitbetts,  Maihe,  Missoitbi, 
AHD  PEirirsTLVAiriA  Statutes  —  1.  Nature  of  Statutory  Bemedy.  — 

In  ICasiaoliiuettt,  Maine,  and  MiBsonri  the  statutory  proceeding  for  the 
determination  of  adverse  claims  to  real  property  is  substantially 
identical,  the  statutes  of  Maine  and  Missouri  being  in  their  main 
features  copied  from  those  of  Massachusetts.'  The  proceeding  is 
in  substance  one  to  compel  the  defendant  to  bring  an  appropriate 
action  to  determine  his  claim  within  a  short  time  limited,  or  to 
show  cause  why  he  should  not  be  compelled  to  do  so,  in  default 

In  Cox  V.  Clift,  3  Barb.  (N.  Y.)  481,  115  Ind.  484;  Hammann  v.  Mink,  99 
the  plaintiff's  bill  to  remove  a  cloud  Ind.  279;  Stanley  v.  Dailey,  112  Ind. 
was  dismissed  because  the  adverse  489;  Robertson  v.  Van  Cleave,  129 
claim  did  not  constitute  a  technical  Ind.  217;  Comegyss^.  Emerick,  134  Ind. 
cloud,  but  the  defendant  having  re-  148;  Hall  v,  Hedrick,  125  Ind.  326; 
fused  to  release,  and  having  asserted  McAllister  v.  Henderson,  134  Ind.  453; 
title  in  himself,  it  was  held  that  he  was  Corns  r.  Clouser,  137  Ind.  201;  Physio- 
entitled  to  costs.  Medical  College  v.  Wilkinson,  89  Ind. 

1.  See  generally  article  Costs,  vol.  23;  Jonsson  v.  Lindstrom.  114  Ind. 
5,  p.  100.  See  also  supra,  VI.  Z>ij-  152;  Taylor  v,  Calvert,  138  Ind.  67; 
claimer,  Roeder  v.  Keller,  135  Ind.  692;  Pool  v. 

Where   the  cloud  consists  of  a  tax  Davis,  135  Ind.  323. 

deed,  if  the  deed  is  set  aside  the  de-  Where  a  complaint  states  a  cause  of 

fendant  should  not  be  required  to  pay  action  on  which  the  defendant  is  not 

costs,  unless  there  has  been  a  tender  to  entitled  to  a  new  trial  as  a  matter  of 

him  of  the  sums  paid  with  interest,  etc.  right,  he  cannot  demand  it,  though  he 

Gage  V.  Arndt,  121  111.  491.  has  interposed  a  cross-complaint,  seek- 

Infant  Defendants.  —  Where  an  action  ing  to  quiet  title.     Taylor  v.  Calvert, 

to  quiet  title  is  brought  against  minor  138  Ind.  67. 

heirs,  and  the  principal  object  of  the  Where    such    new    trial    has    been 

action   is   to  divest  the   title  of  such  granted,   without  exception,   no  ques- 

minor  heirs,  the  latter  should  not  be  tion  of  regularity  can  be  raised  by  an 

taxed  with  costs,  as  they  were  unable  exception  to  a  later  granting  of  a  new 

to    convey    by    deed,   and    the    relief  trial  at  the  next  term  of  court  without 

granted  to  the  plaintiff  should  be  upon  vacating  the  previous  order.     Earle  v. 

the  payment  of  all  costs  by  him.     Clark  Peterson,  67  Ind.  503. 

V.  Clark,  21  Neb.  412.  In  an  action  to  quiet  title  and  to  ob- 

2.  See  Fisher  v.  Hepburn,  48  N.  Y.  tain  an  injunction  to  restrain  the  de- 
41;  Newton  v.  Reid,  24  N.  Y.  Wkly.  fendant  from  injuring  the  property,  the 
Dig.  472.  See  generally  article  Addi-  defendant  is  not  entitled  to  a  new  trial 
TiONAL  Allowances  of  Costs,  vol.  i,  merely  because  there  was  no  evidence 
p.  211.  of  the  threatened  injury.     Stockton  v, 

8.  Earle  v,  Peterson,  67  Ind.  503;  Lockwood,  82  Ind.  158. 
Zimmerman  V.  Marchland,  23  Ind.  474:  4«  Russell  v.  Nelson,  32  Iowa  215; 
Hunter  v.  Chrisman,  70  Ind.  439;  Swartzell  v.  Rogers,  3  Kan.  375;  Black- 
Miller  V.  Evansville  Nat.  Bank,  99  Ind.  ford  v.  Loveridge,  10  Kan.  loi;  North- 
272;  Bisel  z/.  Tucker,  121  Ind.  249;  rup  v,  Romary,  6  Kan.  240;  Main  v. 
Shuman  v.  Gavin,  15  Ind.  93;  Truitt  r.  Payne,  17  Kan.  610;  MoUie  v.  Peters, 
Truitt,  37  Ind.  514;  Adams  v.  Wilson,  28  Neb.  670;  Harral  v.  Gray,  10  Neb. 
60  Ind.  560;    Ewing  v.  Gray,   12  Ind.  186. 

64;  Galletley  v,  Williams,  15  Ind.  468;  5.  Northcutt- z^.  Eager,  132  Mo.  265, 

\ViIls  V.  Dillinger,  17  Ind.  253;    Moor  wherein   the  history  of  legislation  in 

V,  Seaton,  31  Ind.  11;  Brown  v.  Cody,  Missouri  upon  this  subject  is  given. 
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of  which  his  claims  are  to  be  forever  barred.* 

The  Distingoishing  Feature  between  the  proceedings  under  these 
statutes  and  the  statutory  proceedings  in  other  states  already 
considered  lies  in  the  fact  that  the  validity  of  the  defendant's 
claims  is  not  passed  upon  in  the  statutory  proceeding,  but  in  the 
independent  action  which  in  proper  cases  the  defendant  will  be 
ordered  to  bring.* 

Prooeedingfl  Hot  Eqnitoble.  —  A  proceeding  under  the  statute  to 
quiet  title  is  purely  statutory  and  possesses  none  of  the  features 
of  an  equitable  suit  for  that  purpose.* 

In  PemuyWania  the  statute  provides  for  an  application  by  bill  or 
petition  for  a  rule  to  show  cause  why  an  issue  should  not  be 
framed  by  the  court  between  the  parties  to  settle  and  determine 
their  respective  rights  to  the  land.* 

2.  Venue.  —  The  proceedings  should  be  brought  in  the  court  of 
the  county  where  the  land  is  situate.* 

3.  Parties  —  a.  Who  May  Maintain.  —  in  Pennsyiyania,  any 
person,  natural  or  artificial,  in  possession,  claiming  to  hold  or 
own  possession  by  any  right  or  title  whatsoever,  may  maintain 
the  proceeding.* 

In  MaMaehnsetts,  Maine,  and  Missonri,  any  person  in  possession  claim- 
ing an  estate  of  freehold  or  an  unexpired  term  of  not  less  than 
ten  years  may  maintain  the  proceeding.'' 

1.  Silsbee  v,  Salem,   103  Mass.  144;  Clouston    v.   Shearer,   99    Mass.   209; 

Northcutt  V.  Eager,  132  Mo.  265;  Rees  Harrington  v,  Utterback,  57  Mo.  519; 

V.  McDaniel,  115  Mo.  145;  Harwood  r.  Connecticut  Mut.  L.  Ins.  Co.  v.  Smith, 

Toms,  130  Mo.  225;  Webb  t/.  Donald-  117  Mo.  261.     But  see  Gray  v.  Call,  10 

son,  60  Mo.  394.  Fed.  Cas.   No.   5,712,   wherein  it  was 

These    statutes    are    constitutional,  held  that  relief  in  equity  cannot  be  had 

Webster  v.  Tuttle,  83  Me.  271.  in  Maine,  to  remove  a  cloud  from  the 

'*  The  Beiigpi  of  the  Statnte  was  to  en-  title  to  land,  caused  by  an  invalid  levy, 

able   a  party  in  actual    possession  of  inasmuch   as  a   plain,  adequate,  and 

land,  claiming  it  as  his  own,  to  compel  complete  remedy  at  law  is  provided  by 

a    party   out   of   possession,  who  also  Rev.  Slat.  Me.,  c.  104,  §  6. 

claimed  to  be  the  owner,  to  bring  eject-  3.  See  infra,  XVII.  7.  /fearing  and 

ment    to   settle   the   question   between  Determination  —  Trial, 

them.     As  is  well  said  in   the  case  of  8.  Oaudt  v.  Keen,  124  Mo.  105. 

Dyer  v.  Krackauer,  14  Mo.  App.  39,  '  it  4.  Laws  Pa.  1893,  p.  415,  g  2. 

should   always  be  borne  in   mind  that  5.  Laws  Pa.  1893,  p.  415,  ^  2. 

the  statutory  proceeding  to  quiet  title  '*  The  original  proceeding  would  or- 

was  never  intended  as  a  substitute  for  dinarily  be  instituted  where  the  lands 

the  action  of  ejectment.     It  assumes  lie."     Deware  v.  Wyatt,  50  Mo.  236. 

that  the  complainant  cannot  maintain  In  Maine  the  notice  to  the  supposed 

ejectment,  because  he  already  enjoys  claimants  is  returnable  at  a  court  to  be 

an  exclusive  and  undisturbed  posses-  held  in  the  county  where  the  land  or 

sion.     If,  therefore,  so  far  as  the  ele-  some  portion  of  it  lies.     Rev.  Stat.  Me. 

ment  of  possession,  or  want  of  it,  is  (1883),  c.  104,  ^  48. 

concerned,  be   might  maintain   eject-  Generally  as  to  Venue  of  actions  in- 

ment  against  an  adverse  claimant,  the  volving  really,  see  articles  Real  Prop- 

statutory  proceeding  is  not  for  him.'  "  erty;  Venue. 

Dyer  v,  Baumeister,  87  Mo.  134.     See  6.  Laws  Pa.  1893,  p.  415,  §  2'.     See 

also  Webb  v,  Donaldson,  60  Mo.  394.  also     McGarry    v.    McGarry,    9     Pa. 

The  Statntory  Remedy  Is  Hot  Exolvsive  Super.  Ct.  Rep.  71,  43  W.  N.  C.  (Pa.) 

of    the    ordinary    equity   jurisdiction.  268. 

Hinchley  v,   Greany,   118  Mass.  598;  7.  Pub.  Stat.    Mass.   (1882),   c.   176, 
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Aotual,  Ezolofliye,  and  A^Y^nio  Ppss^Q^  on  the  part  of  th^  plaintiff  is 
essepti^l  to  the  m^^inten^nce  pf  the  aption  in  all  of  the  states 
ur^der  consideration.  *  A  merely  nominal  or  tempoi:ary  occupancy 
or  possession  wrongfully  obtained  for  the  very  purpose  of  insti- 
tuting the  suit  is  not  suffipent.* 

%\\  Rev.  Stat.  Nfe. (1883),  c.  104,  §47;  of  the   tract,   and   getting   n^ood    and 

Rev.  Stat.  Mo.  (1889).  §  2092;  Biirns*s  rails  off  the   rest,    and    protecting    it 

Annpt.  P'f^c.  Code  Mq.,  §465:  Dyer  v.  against  trespassers,  ^xW  t^e  sufl|cient. 

Haarpeis.ter,  87  Kto.  134.  Ph^ri^  i/.  Baylcss,  122  Mo.  n6. 

Corporation!  are  included  in  the  word  A  tax  deed  actually  describing  land, 

'*  person  '*  as  used  in  the  Massachu-  though  actually  void,  will  draw  to  the 

^etts  statute.     Jeffri^^  N^ck  Pi^sturc  v,  possession  ol  a  part  of  the  (ract  the 

IpsVicht  IS3  Mass,  42.  cpnstruqtive    possession  of  the   whqle 

Be  cord     Title.  —  tn    Massac  husetts^  tract  described.     Pharis  z'.  Bayless,  122 

under  the  statute  of  1693,  c.  340,  ^  i,  Mo.  116. 

the  plaintiff  must  have  a  record  title.  A  petition  under  Gen.  Stat.  Mass.,  c. 

Arqol4  V.  ^eed,  16?  Mass.  438}  Con-  134,  |  49  (Pub.  Stat.  1882,  c  176,  |  i), 

nolley,  Petitioner,  168  Mass.  2O1,  will  not  lie  to  compel  a  person  to  bring 

1.  Massachusetts,  —  Pub.  Stat.  (x8S2),  an  action  to  try  his  alleged  title,  unless 

{•  X7^  6  i»    EuBsell  V,  Barstow,  144  the  petitioner  has  an  adverse  and  ex- 

fi^a^s.  130;    Mi^nroe  r,  War4,  4  AUe^  plusive  possessipn  which  ^orHs  a  4is- 

(Mass.)  150;    Brown  v.  Matthews,  \xi  seisin  of  the  respondent.      Tompkins 

Mass.    506;    India   Wharf    v.    Central  v,  Wyjnan,  116  Mass.  558. 

Wharf,  etc.,  Corp.,  117  Mass.  504;  Hill  A  Mere  Digal  Pr<Bi|pptio»  of  Ooyitmo- 

V.   Andrpv^s.    \^    Cush.    (Mass,)    185;  ^?^  Bosie^ioa  will  not  satisfy  the  stat- 

pes^ey  v,  RuHcley,  i  Gray  (Mass.)  416;  me.  Dyer?'.  Krackauer,  14 Mo.  App. 39. 

Macomber  z/.  Jaffray,  4Gray  (Mass.)S2;  3.  India    Wharf  v.   Central   Wharf, 

Clouston    V.   Shearer,   99    Mas^s.    209;  etc.,  Corp.,  117  Mass.  504;  Swayze  v. 

Tisdale  y,   Brabrook,   ro2   Mass.    374;  Bride,  34  Mo.  App.  414;  Dyer  v.  Reitz, 

Tompkins     v,     Wyman,     116     Mass.  14  Mo.  App.  45;  Dyer  v,  Baumeister, 

558;  Orthodox  Congregational  Soc.  y,  87  Mo.  134,  14  Mo.  App.  575. 

Greenwich,  145  Mass.  112.  The  O^wner  of  ▼acant  Property  Kay 

Missouri,  —  Swayze  v.  Bride,  34  Mo.  Take  PoiMMioii  thereof  for  the  purpose 

App.  414;    Campbell  v.  Allen,  61   Mo.  of  instituting  a  suit  under  this  section 

581;    Kincaid    v,   Logue,    7   Mo.    167;  if  in  so  doinghedoesnotacttortiously, 

Fackwood  v.  Thorp,  S  Mo.  637;  Bow-  or  disturb   the   possession  of  another 

man   v,    Lee,   48   Mo.   335;    Dalby   v,  claimant.     Apperson  v,  Allen,  42  Mo. 

Snuffer,   57  Mo.   294;    Musick  y.  Bar-  App.  537. 

oey,  49  Mo.  458;  Von  Phul  v.  Penn,  31  PoMession  Obtained  by  Trespan.  —  The 
Mo.  333;  Rutherford  v,  Ullman,  42  possession  of  the  plaintiff  in  an  action 
Mo.  316;  McGrath  v,  Mitchell,  56  Mo.  to  quiet  title  must  be  actual,  botia  fide^ 
App.  626;  Root  V,  Mead,  58  Nfo.  App.  and  exclusive  of  the  adverse  claim,  and 
477;  Chafin  v,  Clark^  33  Mo.  App.  99;  such  an  action  cannot  be  maintained 
Thompson  v.  Newberry,  93  Mo.  18;  by  one  whose  possession  is  obtained  by 
Dyer  v,  Baumeister,  87  Mo.  134;  Daudt  trespass  against  one  whose  acts  of  pos- 
V,  Keen,  124  Mo.  105;  Cook  y.  Von  session  under  color  of  title  areas  em- 
Phul,  55  Mo.  App.  487;  Babe  v.  phatic  and  notorious  as  those  of  the 
Phelps,  65  Mo.  27;  Keane  v.  Ivyne,  66  plaintiff.  Daudt  v.  Keen,  124  Mo.  105. 
Mo.  ai6;  Dver  v.  Krackauer,  14  Mo.  InBtniction  as  to  Possession.  —  In  a  suit 
App.  39;  Northcutt  v.  Eager,  132  to  quiet  title  to  real  estate,  if  the  de- 
Mo.  265;  Murphy  v.  De  France,  23  Mo.  fendant  requests  the  court  to  instruct 
App.  337.  the  jury  that  the  plaintiff  is  required  to 

Pennsylvania,  —  Hilborn    v.   Wilson,  show  a  bona  fide ^  actual,  open,  and  vts- 

17  Pa.  Co.  Ct.  Rep.   346;    Huntzinger  ible  possession,  with  sufficient  visible 

V,  Helfenstein,  10  Pa.  Co.  Ct.  Rep.  576;  and  durable  structures  to  import  notice 

Loveland   v.    Howe,   (C.    PI.)  2  Lack,  of   their  indention,  and   not  merely  a 

Leg.  K.  (Pa.)  34.  nominal  temporary  occupancy  for  the 

fht  PoMOition  fiaqnired  is  not  an  ac-  purpose  of  suit,  it  is  error  to  refuse  to 

Xm^X  pedis  possessio  of  the  whole  tract,  ^ive    such    instruction.       Swayze     v. 

Actual  inclosureand  possession  pf  part  Bride,  34  Mo.  App.  4x4. 
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OvaiF  ^  Eapaniwt.  —■  In  Maine  ^nd  Massachu^iVs  the  statyte 
expressly  provides  that  a  person  in  the  enjoyment  of  an  easement 
shall  beheld  tp  be  in  possession  of  real  property  within  the  pie^n- 
y\g  and  for  the  purpose^  of  th^  statute,* 

4  9oiiren4«at  of  the  state  who  holds  possession  of  the  premisesi 
through  an  agent  may  maint^^in  an  actioii  under  the  statute.' 

A  P«r««]^  Ho|dii«  Tit)ft  \sj  A4v«^  ?o«iewioA  may  bring  an  action  to 
quiet  it  against  the  holder  of  the  record  title.' 

b.  Against  Whom  Maintainable.  —  The  statute  provides 
that  the  action  may  be  maintained  against  any  person  claiming 
an  interest  s^dverse  to  the  estate  of  the  plaintiff.^  It  is  irpm^te- 
rial  whether  the  interest  <;laimed  by  the  defendant  be  legal  or 
equitable,^  but  it  must  be  an  adverse  and  immediate  interest 
which  is  capable  of  being  at  once  tested  by  an  appropriate  legal 
proceeding  in  the  courts.® 

9e¥«^)9ii9r  or  B«i^Mnd9nn»a.  —  The  action  will  not  lie  against  one 
claiming  only  a  reversion  or  remainder  after  the  plaintiff's  death.^ 

;,  K^V-  ^W'  M(:.  (1883),  c.  104,  §  47;  sequent  assignee  oi  the  grantor  (or  the 

Pub.  Stat.  Mas5.  (1882),  c.  176.  §  i,  benefit  oi  creditors.     McGarry  v.  Mc- 

Mere  Title  to  basement  Kot  SafLpifnt,  Garry,  9  Pa.  Super.  Ct.  Rep.  71,  43  W. 

^-  4  petitioner,  in  ord-ec  to  nif^intaip  a  N.  Q.  (Pa,)  aOS,  ?9  Pittsb.  Leg.  J.  N.  S. 

peiilioa  under  uen.  St^t.  Ma^ss.,  c.  134,  236. 

1-5  49,  50,  and  Stat.   1873,  c.  178  (Pub,  §,  BredeU  v.  Alei^ander,  8  Mo.  App. 

Stat.  1882,  c.  176,  g  i).  to  quiet  his  title  no;  Colline  Real  Estate,  etc..  Assoc, 

in  an  easement,  must  have  the  posses-;  r.  Johnson,  120  Mo.  299;  Cook  v.  Von 

sion  or  enjoyment  of  the  easement,  an4  Pbul,  55  Mo.  App.  487;  Norlbcutt  r. 

not  a  mere  title  thereto.     Bowditch  v.  E^ger,  132  Mo.  265. 

Gardner.  113  Mass.  315.  6.  May  v.  New  England  R.  Co.,  171 

One  who  Maintains  1^  Sam  ni\der  t)^^  Mass.  367;  Cook  v.  Von  Phul,  55  Mo. 

]|iU  4ct|  has  not  such  au  easement  in  App.  487;  Bredell  v.  Alexander,  8  Mo. 

the  fiot^ed  lands  as  will  e^'^^ble  him  to  App*    no;    CoUine   Real   Estate,  etc., 

maintain  a  petition  under  Gen.  Slat.,  c.  Assoc,  v.  Johnson,  120  Mo.  299;  Burt 

I34i  §49*  and  Stat.  1873,  c.  ;78,  against  v.  Warren,  30  Mo.  App.  332;  Von  Phul 

the  landowner,  to  compel  him  to  try  the  v,   Penn,   31    Mo.    333;    Northcutt  v, 

title.     Boston  Mfg.  Co.  v.  Burgin,  114  Eager,  132  Mo.  278.     See  also  Ruther- 

Mass.  340.  ford  v.  Ullman,  49   Mo.  216:    Babe  v» 

^.  ^oot,  V.  Mead,  58  Mo.  App-  477.  Phelps,  65  Mp.  27;  Dyer  v.  Baumeister, 

S«  Pharis  v,  Baylsss,  12?   Mo.    116,  87  Nio.   138;    Webb  v.  Donaldson,  6q 

dcci^eci  under  Rev.  Stat.    Mo.  (1889),  Mo.  394. 

§6770.    Ca/M/^r^Cashmanz'.  Cashman,  in  Benoist  v.  Murrin,  47  Mo.  539,  it 

123  Mo.  647,  wherein  it  was  held  that  a  vi^h  held    ths^t    the  action    would   lie 

person  claiming  by  adverse  possession  against  a.  party  claiming  s^n  unassigne^ 

cannot  bring  an  action  10  quiet  title,  no  right  of   dower  although   such  claim 

change  in  tne  record  title  having  oc-  would  not  support  ejectment.     But  the 

curred  since  the  initiation  of  the  pos-  decision  was  put  upon  the  ground  that 

session.  dower  was  an  adverse  claim,  and  the 

4«  Pub.   Stat>   M^ss.   (1882),   c,    176,  pr\rty  asserting  it  had  an  existing  cause 

g  i;  f^ev,  Stfit.  M?.  (1883),  c.  104,  §47;  oi  action  present  and  complete.     This 

Burns's  Annot.  Prac.  Code  Mq.,  §  465.  ruling  was  aj>frovf<i  in  Burt^.  Warren, 

In  PennsyWania  the  action  lies  against  30  Mo,  App.  332. 

any  person  w^o  disputes  or  denies  the  7.  Tisdale  v.   Brabrook,    102   Mass. 

tlglit'  or   title  or  right  of   possession  374,  approved  in   Boston   Mfg.   Co.   v* 

claimed   by  |he   plaintiff.     Laws  Pa.,  Burgin,   1x4  Mass.  341;   Northcutt  v. 

1893,  p.  41$,  ^  2.     Thus  ^  grantee  in  Eager,  51  Mo.  App.  218;  Webb  v.  Don- 

possession,  under  an  unrecorded  deed  aldson,  60  Mo.  394. 

may  maintain  the  action  against  a  sub-  In  Northcutt  v,  Es^er,  132  Mo.  26$^ 
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iTonraBidento.  —  The  action  lies  against  a  nonresident  if  he  can  be 
properly  served.* 

4.  Process  or  Notice.  —  Upon  the  filing  of  the  petition  the  court 
must  order  notice  to  be  served  upon  the  defendant  to  appear  and 
show  cause  why  he  should  not  be  ordered  to  bring  an  action  to 
determine  his  alleged  claims,*  or,  in  Pennsylvania^  why  an  issue 
should  not  be  framed  between  the  parties  to  determine  their 
respective  rights.* 

Saryioe  on  Honretidento.  —  In  Missouri  and  Pennsylvania  the  statute 
makes  special  provision  for  service  upon  nonresidents.* 

6.  PlaintifTs  Pleadings.  —  The  petition  need  only  allege  that  the 
plaintifT  is  in  actual  possession  of  the  property,  claiming  an  estate 
of  the  kind  required  by  statute,  setting  forth  the  estate  claimed ; 
that  he  is  credibly  informed  and  believes  that  the  defendant 
makes  some  claim  adverse  to  such  estate-  and  pray  that  the 
defendant  may  be  summoned  to  show  cause  why  he  should  not 
bring  an  action  to  try  the  alleged  claims.* 

it    was  held  that  this  ruling  was  not  east  quarter  of  section  24  and  the  north- 
open    to    reconsideration,  the    statute  east  quarter  of  section  25,*'  etc.     Rees 
having  been  re-enacted  subsequent  to  r.  McDaniel,  115  Mo.  145. 
this  construction  of  it  in  Webb  v.  Don-  A  Form  of  the  Order  to  Show  Canto  is 
aldson,  60  Mo.  394.  set  out  in  full  in  Higgins  v.  Beckwith, 

1.  Deware    v,   Wyalt,    50    Mo.   236;  102  Mo.  456. 

Grant   v.    King,   31  Mo.  312.     Contra^  Generally  as  to  Senrloe  of  process  or 

Macoinberz/.  Jaflfray,  4Gray  {Mass.)82.  notice,  see  the  article  Service  of  Pro- 

3.  In  Maine  andMasBachnsettBthe  stat-  cess  or  Notice.  . 

ute  provides  that  if  the  petitioner  pre-  8.  Twenty  Days*  Hotloe  of  the  rule  to 

fers,  the  petition  may  be  inserted  like  a  show  cause  must  be  given.     Laws  Pa., 

declaration  in  a  writ  and  served  by  copy  1893,  p.  415,  §  2. 

like  a  writ  of  original  summons.     Rev.  4.  Burns's  Annot.  Prac.  Code  Mo.,  g 

Stat.  Me.  (1883),  c.  104.  §48;  Pub.  Stat.  465;  Laws  Pa.,  1893,  p.  415,  §  2. 

Mass.  (1882),  c.  176,  §  2.  Under  the  Missouri  statute  personal 

In  Hissonri,  if  the  notice  issued  and  service  is  required,  and  notice  to  non- 
served  upon  the  defendant  is  sufficient  residents  by  publication  is  unauthor- 
to  apprise  the  defendant  of  the  nature  ized.  Grant  v.  King,  31  Mo.  312; 
and  purpose  of  the  proceedings,  it  will  Deware  v,  Wyatt,  50  Mo.  236.  But  in 
be  sufficient,  though  not  in  strict  con-  an  action  in  equity  to  remove  a  cloud 
formiiy  with  the  statute.  Rees  v.  Mc-  not  brought  under  the  statute,  service 
Daniel,  115  Mo.  145.  In  this  case  the  by  publication  upon  a  nonresident  de- 
clerk  of  the  court  issued  an  ordinary  fendant  is  sufficient.  Mitchner  v, 
summons  to  the  defendant  returnable  Holmes,  117  Mo.  185. 
to  the  next  term,  containing  in  addition  Proof  of  service  of  a  copy  of  the 
to  the  ordinary  commands  the  follow-  order  of  notice  on  the  defendant  in  a 
ing  words:  **  And  show  cause  why  you  proceeding  commenced  under  this  sec- 
should  not  bring  an  action  to  try  your  tion  must  be  by  the  affidavit  or  depo- 
alleged  title  to  the  land  described  in  sition  of  the  person  making  the  serv- 
the  petition.*'  This  was  held  sufficient,  ice,  the  certificate  of  an  officer  making 
as  the  defendant  could  not  have  been  such  service  in  another  state  not  being 
misled  by  the  summ3ns.  sufficient   proof   thereof.      Higgins  v. 

Description  of  Land  in  Notice.  —  The  Beckwith,  102  Mo.  456. 

following  description  in  the  notice  of  5.  Rev.  Stat.  Me.  (1883),  c.  104,  §47; 

the  land  involved  is  sufficiently  definite  Pub.  Stat.    Mass.   (1882).   c.   176,  §  i; 

and  certain:  **  The  accretion  made  by  Burns's  Annot.  Prac.  Code  Mo.,  §465; 

the  Missouri  river  to  section  24,  which  Laws  Pa.  1893,  p.  415,  §  2:  McGarry  v. 

would  be  upon  an  extension  of  the  line  McGarry,  9  Pa.  Super.  Ct.  Rep.  71,  43 

of  the  congressional  survey,  the  south-  W.  N.  C.  (Pa.)  268. 
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6.  Defendanft  Fleadingi — a.  In  General.  —  If  the  defendant 
appears  and  claims  an  interest,  he  must  show  cause  in  his  answer 
why  he  should  not  be  compelled  to  bring  an  action  to  test  such 
claim,  or  he  will  be  ordered  to  do  so  as  a  matter  of  course.^ 

VndsT  a  etn«nl  ]>aiiiml  the  onlv  issue  raised  by  the  pleadings  is  that 
of  the  plaintiff's  possession.^ 

b.  Disclaimer.  —  Where  the  defendant  in  his  answer  dis- 
claims all  right  and  title  to  the  land,  the  case  is  at  an  end,  as  the 
disclaimer  itself  so  filed  amounts  in  law  to  a  bar  or  estoppel 
against  the  defendant's  claiming  any  right  or  title  adverse  to  the 
plaintiff.' 

Averment  of  Ownenhip.  —  The  plaintiff  It  Is  a  Bnfide&t  Aiifwer  for  the  de- 
is  not  required  by  the  statute  to  aver  fendant  to  show  that  he  is  a  nonresident 
and  prove  that  he  is  the  owner  of  an  of  the  state  and  that  he  has  instituted 
estate  of  freehold,  or  an  unexpired  lerm  a  suit  in  the  United  States  court  against 
of  not  less  than  ten  years.  All  that  he  the  plaintiff  to  determine  the  question 
need  aver  is  that  he  is  in  actual  pos-  of  title  to  the  premises.  Deware  v, 
session  of  the  property,  *'  claiming  "  Wyatt,  50  Mo.  236. 
either  '*  an  estate  of  freehold  or  an  The  defendant  may  show  in  answer 
unexpired  term  of  not  less  than  ten  to  the  petition  that  he  has  sued  the 
years,  setting  forth  the  estate  claimed,  plaintiff  in  ejectment  and  has  since  re- 
whether  of  inheritance  for  life  or  covered  judgment  for  possession  of  the 
years.'*  Dyer  v.  Baumeister,  87  Mo.  premises.  McGrath  t/.  Mitchell,  56  Mo. 
136.  App.  626. 

A  Form  of  Petition  is  set  out  in  full  in  An  answer  showing  that  the  defend- 

Higgins  V.  Beckwith,  102  Mo.  456.  ants  claim  no  present  interest,  but  only 

B^tion  Against  ITonreiident.  —  Where  a  remainder  after  the  death  of  the  plain- 

the  petition  is  against  a  nonresident  the  tiff,   and    that   the   plaintiff   has  done 

fact  of  nonresidence  must  be  alleged  in  nothing   to  interfere  with  their  rights 

the  petition  or  in  an  affidavit  filed  in  sufficient  to  authorize  them  to  maintain 

court.    Burns's  Annot.  Prac.  Code  Mo.,  an  action,  states  a  good  defense.  North- 

§  465.  cutt  V,  Eager,  51  Mo.  App.  218. 

Role  Inelnding  Beveral   Pueeli.  —  In  Bnpplemental  Anewer.  —  The  court  will 

Huntzinger  v,  Helfenstein,  10  Pa.  Co.  not  refuse  to  consider  a  supplemental 

Ct.    Rep.    579,   the  reporter  said   in  a  answer  because  it  has  not  been  filed 

note:  "  The  court  verbally  stated  that  within  six  months  from  the  service  of 

it  deemed  it  bad  practice  to  aver  pos-  the  rule  upon  the  defendant.  Especially 

session  and  claim  of  title  to  more  than  a  is  this  so  when  the  supplemental  an- 

single  piece  of  real  estate  in  one  pro-  swer  is  filed  by  leave  of  court  and  with- 

ceeding^.     It  doubted  the  propriety,  if  out  objection  or  exception.    Huntzinger 

not  the  authority,  to  enter  a  judgment  v,  Helfenstein,  10  Pa.  Co.  Ct.  Rep.  577, 

in  a  proceeding  of  this  nature  for  fifty  following  Herron  v,  Fetterman,  14  W. 

or  more  separate  pieces  of  real  estate,  N.  C.  (Pa.)  480. 

even  if  the  proceedings  otherwise  en-  2.  Murphy    v.    De   France,   23   Mo. 

titled  the  plaintiff  to  have  the  rule  made  App.  337. 

absolute  and  judgment  entered.  It  8.  Jordan  v.  Stevens,  55  Mo.  361, 
will  be  observed  that  this  is  also  made  holding  that  if  after  such  disclaimer  the 
the  subject  of  objection  to  piaintiff*s  rule  defendant  goes  on  to  deny  the  title  or 
in  the  suppleme;ital  answer  filed  by  de-  possession  of  the  plaintiff,  such  part  of 
fendants.  There  is  nothing  in  the  Act  the  answer  is  a  nullity. 
of  Assembly,  however,  which  would  The  rule  of  the  text  is  expressly  de- 
seem  to  indicate  that  more  than  one  dared  by  statute  in  Pennsylvania,  and 
piece  of  real  estate  cannot  be  included  is  implied  by  the  statutes  of  Maine ^ 
in  a  single  proceeding."  Massachusetts^  snd  Missouri.     It  would 

1.  Bredell  v.  Alexander,  8  Mo.  App.  be  absurd  to  order  the  defendant  to 

no;  Muiphyz^.  De  France,  23  Mo.  App.  bring  an  action  to  test  a  claim  which 

337:  Colline  Real  Estate,  etc.,  Assoc,  he  expressly  repudiates. 

V.  Johnson,  120  Mo.  299.  When  the  defendant  denies  that  the 
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7.  Heariiiv  aud  Determu&atiwi  -^  TiiaL  —  The  statutory  proceed- 
ings under  consideration  are  not  for  the  purpose  of  settling  the 
title  to.  the  premises  in  the  first  instance,  but  are  merely  prelimi- 
nary to  an  action  which  the  defendant  or  adverse  claimant  may 
he  ordered  to.  bring  for  that  purpose.*  The  only  questions  ta  be 
tried  are  the  right  of  the  plaintiff  to  maintain  the  action,  involv- 
ing his  actual  possession  oi  the  premises,^  and  the  existence  of 
such  a  claim  by  the  defendant  as  forms  the  appropriate  aubject- 
mc^tter  of  an  immediate  action.' 

JTury.  -r-  The  case  is  triable  by  the  court  without  the  intervention 
of  a  jury.* 

8.  Jud^ent,  Order,  or  Decree.  —  if  the  Befendant  Claims  Title,  the 
court  makes  such  order  or  decree  respecting  the  bringing  and 
prosecution  of  such  action  as  m?Ly  seeni  equitable  and  just. 

If  the  DelBndant  Makei  Defaolt,  or,  having  appeared,  disobeys  the 

plaintiff  is  in  possession  of  the  ppem-  instance  by  a  single  justice;  and  his 

ises,  he  is  entitled  to  have  that  issue  finding  on  matters  of  fact,  or  of  suffi- 

tried  before  an  order  is  madereauiring  cienoy  of  evidence,  is  conclusive.    India 

him  to  institute  a  suit  to  try  his  title.  Wharf  c.  Central  Wharf,  etc.,  Corp.,  IT7 

although  he  may  not  have  set  up  any  Mass.  504.. 

title  in  his  answer.     Babe  v,  Phelps,  65  _      In  the  trial  of  an  action  to  quiet  title. 
Mo.  27;  Murphy  v,  De  France,  23  Mo.'  all    evidence   tending  or  intended    to 

App.  337.  prove  ownership  in  either  party  should 

1.  Von   Phul  V,   Penn,  31   Mo.  333;  be  excluded  by  the  court;  the  title  to 

Rutherford    v.    Ullman,   42   Mo.    216;  the  land  cannot  be  put  in  issue,  and 

Deware  v,  Wyatt,  50  Mo.  236;  CoUine  possession  cannot  be  shown  and  must 

Real  Estate,  etc.,  Assoc,  t^.  Johnson,  not  be  inferred  by  the  proof  of  owner- 

120  Mo.  299.  ship.     Swayie  ».   Bride,  34  Mo.  App. 

Evidence  offered  by 'the  plaintiff  that  415;  Dyer  v.   Baumeister,  87  Mo.  134; 

he  is  the  owner  in  fee  is  properly  ex-  Dyer  v.   Krackauer,   14  Mo.  App.  39; 

eluded.     Dyer  ?/.   Baumeister,  87  Mo.  Northcutt  r.  Eager,  132  Mo.  265. 

134,  14  Mo.  App.  575.  S.  Colline  Real  Estate,  etc.,  Assoc,  r. 

9.  Colline  Real  Estate,  etc.,  Assoc.  Johnson,   120  Mo.  299;  Dyer  v.   Bau- 

V,   Johnson,    120   Mo.   299;    Daudt  v.  meister,  87  Mo.  137. 

Keen,  124  Mo.  108.  4.  McGrath  v.  Mitchell,  56  Mo.  App. 

Pleading  and  Proof  as  to  PowMiion.  —  626. 
To  bring  the  plaintiff  within  the  provi-  5.  Pub.  Stat.  Mass.  (1882),  c.  176,  S  2; 
sions  of  the  Act  of  March  8, 1889  (P.  L.  Rev.  Stat.  Me.  (1883),  c.  104,  9  4^; 
10),  it  is  necessary  that  the  court  should  Burns's  Ani^ot.  Prac.  Code  Mo.,  g  466; 
be  satisfied  that  the  defendant  is  in  pos-  Cook  v.  Von  Phul,  55  Mo.  App.  487; 
session  of  the  real  estate  claimed  and  Colline  Real  Estate,  etc.,  Assoc,  v. 
that  the  plaintiff  claims  title  thereto.  Johnson,  120  Mo.  299. 
The  mere  averment  of  these  require-  Impof  ing  Oonditiona — Requiring  Plain- 
menls  in  the  petition  of  the  plaintiff,  tiff  to  Enter  Appearance.  —  Under  the 
denied  in  the  answer  of  the  defendant,  power  to  make  such  judgment  or  order 
is  not  sufficient  to  warrant  the  court  in  as  may  seem  equitable  and  just,  the 
making  the  rule,  under  the  act,  abso-  court  may,  in  a  proceeding  by  a  non- 
lute,  and  entering  a  judgment  for  the  resident,  make  an  additional  order  re- 
plaintiff  for  the  real  estate  described  in  quiring  the  plaintiffs  to  enter  their 
the  petition.  Huntzinger  r.  Helfen-  personal  appearance  in  the  action  to  be 
stein,  10  Pa.  Co.  Ct.  Rep.  576.  brought  so  as  to  save  the  costs  of  pub- 

The   question    whether  a   petitioner  licatlon.     Root  9.  Mead,  58  Mo.  App. 

under   Gen.   Stat.   Mass.,  c.  134,  §  49  479. 

(Pub.   Stat.   1882,   c.    176).   has  proved  Prohibiting    Assertion    of    Title    Ac- 

such  a  possession  as  entitles  him  to  an  quired  Pendente  Lite,  —  In  a  proper  case 

order  that  the  respondent  should  bring  the  court  may  decree  that  the  defend* 

an  action  is  to  be  decided  in  the  first  ant  bring  an  action,  and  that  he  shall 
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order  of  the  court  to  bring  art  actiort  to  try  his  title,  the  court 
enters  ^  decree  that  the  defendslnt  be  forever  debarred  dtid 
estopped  frortl  having  or  claiming  any  right  or  title  adverse  to 
the  petitioner  in  the  premises  described.* 

9.  Appellate  Keview.  —  Findings  of  fact  by  the  trial  court  will 
not  be  reviewed  oh  appeal** 

In  Miktenri,  as  the  action  involves  the  title  to  real  estate,  the 
appeal  should  be  to  the  Supreme  Court  ih  the  first  instance,  and 
not  to  the  Court  of  Appeals.* 

10.  Oofts.  —  The  statute  provides  that  when  the  defendant 
appears  artd  disclaims,  the  defendant  shall  recover  costs.*  In 
other  cases  costs  should  be  governed  by  ordinary  considerations.* 

not  set  up  any  title  acquired  after  the  such  defaulting  party  as  if  such  per- 

date  of  the   petition.     Slater  v.   Man-  sons  had  appeared  and  joined  in  such 

Chester.  i6o  Mass.  471.  issue."     Laws  Pa.  1893,  p.  415.  §  2. 

EiEBct  of  Permittiiig  Supplemental  An-  A  Form  of  Final  Order  on  Default  is  set 

iwer  After  Order.  —  If  an  order  is  made  out  in  full  in  Higgfns  v,  Beckwith,  102 

requiring  the  defendant  to  bring  a  suit  Mo.  456. 

to   try    his   title,   and   without  setting  Effect  of  FaUnre  to   Bring  Aotion. — 

aside  such  order  the  court  permits  the  The  effect  of  a  judgment  to  quiet  title 

defendant  to  file  a   supplemental  an-  is  to  estop  the   defendant  from  after- 

swer.  such  order  will  still    remain  in  wards  claiming   title    adverse   to    the 

force.     Murphy  v,  De  France,  23  Mo.  plaintiff,  unless  the  defendant  brings 

App.  337.  and  maintains  his  action  to  try  title  as 

When  Suit  Shotild  Hot  Be  Ordered.—  ordered.     Northcutt  v.  Eager,  132  Mo. 

When  it  is  shown  on  the  trial  of  the  265;    Rees  v.  McDaniel,  115   Mo.   145; 

petition  that  any  claim  that  is  made  by  Harwood  v,  Toms,  130  Mo,  225. 

the  defendant  is  unfounded,  no  order  3.  Daudt  v.  Keen,  124  Mo.  105.     But 

should  be  made  requiring  him  to  bring  see  McGrath  v.  Mitchell,  56  Mo.  App. 

a  suit.     Burt  v,  Warren,  30  Mo.  App.  626. 

332.  '*As  to  the  questions  of  possession. 

It  Is  ifo  Ground  for  Sefoslng  an  lune  the   facts   were   passed   upon    by    the 

that  the  pleadings  present  no  question  court,  and  they  are  therefore  incontro- 

of  fact  to  be  determined,  but  only  a  verlible  here.     This  court  has  only  the 

question  of  law.    Delaware,  etc..  Canal  power  to  review  the  law  declared  by 

Co.  V.  Genet,  169  Pa.  St.  343.  the  Circuit  Court,  and  as  that  court  was 

1.  Pub.  Stat.  Mass.  (1882),  c.  176,  §  2;  intrusted  with   both  facts  and  law  we 

Rev.  Stat.  Me.  (1883),  c.  104.  §  48.  must  assume   the  facts  to  be  as  that 

The  il/wwwri  statute  is  slightly  differ-  court  found  them."     S way ze  v.  Bride, 

ent,  but  to  the  same  general  effect.     See  34  Mo.  App.  414.  citing  Gaines  v,  Fen- 

Burns's  Annot.  Prac.  Code  Mo.,  g  465.  der,  82  Mo.  509;   Hamilton  v.  Boggess, 

See  generally  Silsbee  v.  Salem,   103  63  Mo.  233. 

Mass.  v\\\  Rees  v.  McDaniel,  115  Mo.  Heceselty  of  Inetrnotlons or  Beolaratlone 

145;    Yankee    v.   Thompson,    51    Mo.  of  Law.  —  "  If  the  parties  desire  to  have 

234.  the  legal  theory  upon  which  the  trial 

In  Pennsylyania  the  statute  is  as  foU  court  acted  reviewed  by  an  appellate 

lows:    *' If  any  person  or  persons  shall  court,   instructions  or  declarations  of 

neglect  or  refuse  to  appear  at  such  re-  law   should   have   been    asked.     Such 

turn  day,  after  twenty  days*  service  of  has  been  the  practice,  as  will  be  seen 

such  rule  and  copy  of  petition,  or  hav-  by   an    examination   of    the    reported 

ing    appeared  shall    refuse  to  join   in  cases."     Daudt  v.  Keen,  124  Mo.  105, 

such  issue,  the  court  may  proceed  to  citing  Campbell  v.  Allen,  61   Mo.  582; 

determine  the  rule  and  award  and  pro-  Dver  v.  Baumeister,  87  Mo.  136;  Rev. 

ceed  with  the  issue  in  like  manner  as  Stat.  i88g,  §  2188. 

if  such  persons  had  appeared  therein,  8.  Northcutt  v.  Eager,  132  Mo.  265. 

and  any  judgment  obtained   in   such  4.  See  the  statutes  under  considera* 

issue  shall  as  fully  and  finally  conclude  tion. 

and  determine  the  rights  and  title  of  5.  See  article  Costs,  vol.  5,  p.  xoo. 
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4.  Exclusiveness  of  Remedy^  407. 

a.  In  General^  407. 

b.  Comparison  with  Other  Remedies^  409. 
(1^  Prohibition^  409. 

2)  Mandamus^  410. 

j)  XJlrYiofaH^  4!^. 

(4)  Election  Contest ^  413. 

m.  J^mitoictidir  jiiiB  yi#u^  413. 

1.  ^Jurisdiction  at  Law  and  in  Equity^  413. 

a.  General  Rule y  ^i^. 

b.  Injuficiion^  4116. 

(i)  General  Rule ^  416. 

(2)  /«  i^iV  i/  Quo  Warranto,  418. 

2.  Federal  Question  in  State  Court,  418. 

3.  yurisiKcthH  of  PdrUcular  Coit^y  4t0. 

a.   Generally,  41 9. 

^.  df-iginal  y^uri^dicfion  of  Cvhrfs  of  Laii  Res^ty  419. 

c.  Jurisdiction  of  Inferiof-  CimHt,  4ii. 

d.  Af/hf»Ht  iH  Contrdversy,  ^2i. 

e.  Impairment  of  C^st^utional  yurtsdittto^.  4^2. 

f.  Concurrent  and  EXxlusive  Rtikediet  —  Election   Con^ 

tests,  423.. 

i)  General  Rule  as  to  New  Rtmediet,  423. 

1)  Election  Contest^  423. 

'3)  Bodies  Deciding  Election  of  Their  Member Sy  425 . 

g.  Venue,  427. 

IT.  PABTIBtH  428. 

1 .  Proper  Party  to  Institute  Proceeding  Where  Public  Right 

Is  Itwolved,  42S. 

2.  Information  on  Relation  —  Private  Action,  429. 

a.  In  General,  429. 

b.  Siatutory  Control — Interest  of  Relator,  430. 

r.  Proceeding  by  Private  Person  and  in  His  Own  Name^ 

433- 
d.  Relator  Not  Necessd^^^  434. 

3.  Rules  as  to  Parties  in  Particular  Cases ^  435. 

a.  Ipso    Facto     vacation    of   Office  —  Action    Against 

Deputies,  435. 

b.  In  Proceedings  Against  Corporations  and  Individual 

Me  tubers,  435. 

(1)  General  Rule,  435. 

(2)  Municipal  Corporations,  437; 
€.  joinder,  439. 

{i\  In  General,  439. 

(2)  P>issotuiion  or  Porfeiture — Corporation  Only 

Necessary  Party,  439. 

(3)  Right  lo  Several  Offices — joinder  of  Claims 

ants  and  Respondents ,  440. 
d.  ihterveHtion,  441. 
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V.  Pbopeb  Offices  to  Psosecute,  441. 

1.  In  General^  441. 

2.  Particular  Officers^  442. 

▼L  IVSTITTJTIOir  OF  PBOCEEDIHeS,  444. 

1.  Statutory  Provisions^  444. 

2.  Leave  of  Courts  444. 

3.  Ex  Officio  Informations  Without  Leaoe^  448. 

a.  In  General^  448. 

b.  Discretion  of  Prosecuting  Officer ^  449. 

4.  Application  for  Leave  —  Rule  to  Show  Cause^  450 

a.  In  General^  450. 

b.  Relator  s  Right  Must  Appear ^  452. 

c.  Rule  Not  Indispensable,  453. 

d.  Affidavits  in  Opposition  to  Kule  to  Show  Cause^  454. 

5.  Process —  Rule  to  Plead^  454. 

a.  In  General,  454. 

b.  Effect  of  Rule  to  Show  Cause,  455. 

c.  I nstanter  Return  —  Rule  to  Plead^  455. 

Vn.  COITTEOL  OF  PEOCEEDIITG,  456. 

TQL  PLEADiire,  457. 

1.  Rules  as  in  Civil  Cases,  457. 

2.  The  Information  or  Complaint,  457. 

a.  In  General — No  Issue  of  Fact  Tendered,  457, 

b.  General  Allegations,  458. 

c.  Substituted  Code  Complaint,  459. 

d.  Information  May  Set  Up  Specific  Objections^  460. 

e.  Necessary  Allegation  as  to  Office  or  Franchise^  461. 
y.  Information  on  Relation  —  Interest  of  Relator ^  461. 


(i)  In  General,  461. 


2)  Setting  Forth    Name  of  Person   Entitled  to 
Office,  462. 
(3)  Insufficient  Title  of  Relator,  463. 
g.  Action  by  Claifnant  of  Office,  463. 

(i)  Claimant  Must  Shoiv  Title,  463. 
(2)  Sufficiency  of  Allegation  of  Election — Majority 
of  Votes,  464. 
h,  jurisdictional  Facts,  465. 

1.  Conformity  Between  Information  and  Relation,  466. 
j.  Form,  466. 

{i)  In  General — Rules  in  Civil  Cases ^  466. 
(2)  Prayer  for  Relief,  467. 
3.  Plea  or  Answer,  467. 

a.  General  Rule  Requiring  Defendant  to  Show  Title  ot 

Disclaim,  467. 

b.  Anticipatory  Matter,  470. 

c.  Language  of  Statute,  471. 

d.  Questioning  Relator* s  Title,  471. 

e.  Continued  Usurpation,  471. 

f.  Traverse — General  Issue,  ^'j 2* 

g.  Double  Pleading,  473. 
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4.  Replication  and  Subsequent  Pleadings^  474. 

5.  Demurrer^  476. 

IX.  AMElTDlCEirTS^  478. 

Z.  Motion  to  Dismibs  ob  Quash,  478. 
XL  Tbial,  479. 

1.  Affordiftg  Speedy  Reliefs  479. 

2.  Right  to  Trial  by  ^ury,  479. 

3.  Burden  of  Proof  y  481. 

a.  In  General^  481. 

b.  As  Between  Claimants^  482. 

XU  Judgment,  482. 

1.  In  General^  482. 

2.  Ouster  of  Particular  Franchises y  483. 

3.  Fine^  483. 

4.  Adjudication  of  Relator* s  Right ,  484. 

5.  Effect  of  'judgment  of  Ouster  and  for  Relator ^  484. 

6.  judgment  After  Expiration  of  Office ^  485. 

Xm  New  Trial,  486. 

XIT.  Appeal  and  Keview,  487. 

1.  In  General^  487. 

2.  Jurisdiction^  488. 

3.  Who  May  Appeal^  488. 

4.  Undertaking  on  Appeal^  480. 

5 .  Effect  of  Supersedeas  Bona^  489. 

6.  Review  —  Rule  in  Civil  Cases^  490. 

XY.  Costs,  491. 

CROSS-REFERENCES. 
See  generally  article  PUBLIC  OFFICERS,  ante,  p.  139. 

I  Natube  of  ftuo  Wabbanto  Pboceedinos  —  1.  In  (General  — 
The  Writ.  —  The  Anoient  Writ  of  <liio  Warranto  was  in  the  nature  of  a 
writ  of  right  for  the  king,  against  one  who  usurped  or  exercised 
any  franchise  or  liberty,  to  inquire  by  what  authority  he  claimed 
it,  having  never  had  any  grant  of  it,  or  having  forfeited  it  by 
neglect  or  abuse.* 

In  the  United  States  the  proceeding  is  said  to  be  of  the  same 
nature,  subject  to  statutory  changes,  being  a  demand  made  by 

1.  State  r.  Evans,  3  Ark.  588,  36  Am.  449;  3  Black.  Com.  263;  Finch's  Law 

Dec.  468;  State  v.  Ashley,  1  Ark.  304;  332. 

Terriiory  r.  Hauxhurst,  3  Dakota  208;  Anoient    Origin.  —  Speaking    of   the 

Whelchel  v.  State,  76  Ga.  647;  Com.  origin  of  the   writ  of  quo   warranio, 

V,  Lexington,  etc.,  Turnpike  Road  Co.,  Comegys,  C.  J.,  in  State  v,  Stewart,  6 

6  B.  Mon.  (Ky.)  397;  Lindsey  r/.  Atty.-  Houst.  (Del.)  359,  said-  **  It  had  exist- 

Gen.,  33  Miss.  508;  People  v.  Pease,  30  ence   in    the   womb   of    the    common 

Barb.  CN.  Y.)588;  State  r.  Brown,  5  R.  law  before  the  time  of  the  Crusades, 

I.  7;  State  c/.  Champlin,  2  Bailey  L.  (S.  although   never    appearing    upon  tlie 

Car.)  220:  Ames  v,  Kansas,  iii  U.  S.  statute     books,    as  aided    by    parlia- 
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the  state  upon  some  individual  to  show  by  what  right  he  exer- 
cises some  franchise  appertaining  to  the  former  which,  according 
to  the  constitution  and  laws  of  the  land,  he  cannot  legally  exer- 
cise except  by  virtue  of  some  grant  or  authority  from  the  state.* 

2.  Information  in  the  Nature  of  Quo  Warranto  —  Ancient  Writ 
Obsolete.  —  The  ancient  writ  of  quo  warranto  has  long  since 
become  obsolete  in  the  English  law,  in  consequence  of  the  length 
of  its  process  and  the  conclusive  character  of  the  judgment  ren- 
dered, and  informations  in  the  nature  of  quo  warranto,  wherein 
the  process  was  speedier,  have  been  substituted.* 

3.  SynonymonB  TTse  of  Terms  —  American  Practice.  —  In  the 
American  practice  the  terms  **  quo  warranto  *'  and  '*  information 
in  the  nature  of  quo  warranto  "  are  used  as  synonymous  and 
convertible,  the  object  and  end  of  each  being  substantially  the 
same,  and  many  instances  are  found  where  the  term  **  writ  of  quo 
warranto  "  is  used  to  indicate  the  later  proceeding  by  informa- 
tion, notably  under  constitutional  grants  of  power  to  particular 
courts,*  the  courts  holding  that  inasmuch  as  the  old  writ  had 

mentary  provision  for  its  exercise,  antil  Virginia,  —  Shumate     v.     Fauquier 

the  time  of  the  first  Richard."  Counly,  84  Va.  578. 

1.  Com.  V,  Lexington,  etc..  Turnpike  Wisconsin.  —  Atty.-Gen.  v.  Superior, 
Road  Co.,  6B.  Mon.  (Ky.)  397;  State  v.  etc.,  R.  Co.,  93  Wis.  613. 

Stone,  25  Mo.  555;  State  v.  Balcom,  71  United   States,  —  Territory  v.    Lock- 
Mo.  App-  27;   State  T/.  Si.  Louis  Per-  wood,  3  Wall.  (U.  S.)  236;    Ames  v. 
petual  Marine,  etc.,  Ins.  Co.,  8  Mo.  331;  Kansas,  ill  U.  S.  449. 
Com.  r.  Dillon,  81*  Pa.  St.  45.  And  see  3  Black.  Com.  263. 

2.  Alabama.  — State  v.  Porter,  i  Ala.  The  exact  date  when  the  old  writ. of 
694.  quo  warranto  fell  into  disuse  seems  not 

Arkansas.  —  State     v.    Real     Estate  to  be  known.     State  v.  West  Wisconsin 

Bank,  5  Ark.  598.  R.  Co.,  34  Wis.  211.     Probably  it  was 

Florida.  —  State  v,  Gleason,  12  Fla,  about  the  sixteenth  year  of  Richard  the 

212.  Second.     State  v.  Moores,  (Neb.  1898) 

Georgia.  —  Whelchel  v,  Sute,  76  Ga.  76  N.  W.  Rep.  530. 

647.  In  State  v.  Ashley,  i  Ark.  279,  it  was 

Massachusetts.  —  Atty.-Gen.  v.  SuUi-  said  that  although  informations  in  ihe 

van,     163     Mass.    451;    Atty.-Gen.    v.  nature  of  quo  warranto  were  exhibited 

Salem,  103  Mass.  138.  by   the   king's  attorney-general    long 

Mississippi.  —  Lindsey  v.  Atty.-Gen.,  prior  to  the  statute  of  9  Anne,  which 

33  Miss.  508.  expressly  authorized  the  proceeding  in 

Missouri.  —  State  t/.  St.    Louis   Per-  all  cases  of  intrusion  into  or  usurpation 

petaal  Marine,  etc.,  Ins.  Co.,  8  Mo.  330;  of  corporate  offices  in  corporate  places. 

State  V.  Stewart.  32  Mo.  381;  State  v.  the  remedy  up  to  that  lime  had  never 

Kupferle,  44  Mo.   154,   100  Am.   Dec.  been  extended  beyond  the  limits  pre- 

265.  scribed  to  the  old  writ,  and  that  from 

Nebraska.  — State   v.   Moores,  (Neb.  this  it  might  be  said  that  informations 

1898)  76  N.  W.  Rep.  530.  in  the  nature  of  quo  warranto  seem  to 

N^ew  Hampshire. — State  z'.  Portland,  owe  their  origin  and  existence  to  the 

etc.,  R.  Co.,  58  N.  H.  113.  statute  of  Anne. 

New     Jersey.  —  Gibbs     v.     Somers  Z,  Arkansas.  —  State  z^.  Leatherman, 

Point.  49  N.  J.  L.  517;  State  v.  Park-  38  Ark.  83. 

hurst,  9  N.  J.  L.  437.  Colorado.  —  People   v.   Londoner,    13 

New  Mexico. — Territory  v.  Ashen-  Colo.  303;  People  v.  Keeling,  4  Colo, 

felter,  4  N.  Mex.  85.  129. 

New    York.  —  People  v.    Utica   Ins.  Florida.  —  State  v,  Gleason,  12  Fla. 

Co.,  15  Johns.  (N.  Y.)  358.  190;  State  v.  Anderson,  26  Fla.  240. 

Pennsyhtania.  —  Com*  V*  Murray,  1 1  Massachusetts.  —  Alty.-Gen.  v.  Sulli- 

S.  &  R.  (Pa.)  73,  van,  163  Mass.  451. 
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been  obsolete  in  England  for  centuries,  and  courts  and  lawyers 
have  been  accustomed  for  hundreds  of  years  to  use  the  expres- 
sion **  writ  of  quo  warranto  "  as  the  legal  equivalent  of  *'  infor- 
rriation  in  the  nature  of  quo  warranto,"  it  would  be  presumed 
that  the  framers  of  the  constitution  intended  to  convey  in  an 
abbreviated  form  that  idea  which  the  former  phrase  had  for  so 
long  a  period  been  employed  to  convey.* 

4.  Statutory  Proceediiigs.  —  While  the  information  has  super- 
seded the  ancient  writ  as  above  stated,  and  is  the  proper  proceed- 
ing in  the  absence  of  statute,  yet  quo  warranto  proceedings  are 
now  very  generally  the  subject  of  statutory  regulations  in  the 
United  States.*     In  many  of  the  states  the  ordinary  purposes  of 

Michigan.  —  Vrooman  v.  Michie,  69  issue  and  determine  writs  of  quo  war- 
Mich.  42.  ranto  made  the  ancient  writ  the  proper 

Minnesota,  —  State  v.  Tracy,  48  Minn,  remedy  in  that  court.     And  see  State 

497.  V.  Brown,  i  Ark.  336 

Mississippi.  —  Newsom  7/.  Cocke,  44        In  other  states  also  the  writ  seems  to 

Miss.  352.  have  been  retained  as  the  proper  rem- 

Missouri,  —  State  z/.  Equitable  Loan,  edy  on  behalf  of  the  state.     Com.  v. 

etc.,    Assoc.,    142   Mo.    325;    State    v.  Walter,  83  Pa.  St.  105;  Com.  ».  Graham, 

Merry,  3  Mo.  278.  64  Pa.  St.  341;  Leib  v.  Com.»  9  Watts 

New  Hampshire.  —  State  v.  Portland,  (Pa.)  200;  Com.  v.  Sturtevant,  182  Pa. 

etc.,  R.  Co.,  58  N.  H.  113.  St.  324;    Bland,  etc..  Counties  Judge 

Pennsylvania.  —  Brower  v.  Levan,  7  Case,   33    Gratt.    (Va.)  448;     Reed   v. 

Pa.  Dist.  Rep.  704.  Cumberland,  etc..  Canal  Corp.,  65  Mc. 

Utah.  —  State  v.  Elliott,  13  Utah  200.  53;  State  v.  Boston,  etc.,  R.  Co.,  25  Vt. 

Wisconsin.  —  Atty.-Gen.  v.  Superior,  441. 
etc.,    R.    Co.,    93   Wis.   613;    State    v.        1.  State    v.    Equitable     Loan,    etc.. 

Baker,    38    Wis.    71;     State    v.    West  Assoc,  142  Mo.  336.    And  see  the  cases 

Wisconsin  R.  Co.,  34.  Wis.  197;  Atty.-  in  the  last  preceding  note. 
Gen.  V.   Blossom,  i  Wis.  333,  holding        8.  In  Delaware  it  was  said  as  late  as 

that  although  the  legislature  had  abol-  Slate  v.  Stewart,  6  Houst.  (Del.)  372, 

ish<?d  the  writ  of  quo  warranto,  it  did  that  the  law  in  regard  to  quo  warranto 

not  abolish  the  subject-matter  thereof,  had   never  been   invoked   and   passed 

but  only  changed  the   form,   and   the  upon  in  that  state  until  the  institution 

constitutional  grant  of  jurisdiction  was  of  the  proceedings  in  that  case, 
not  disturbed.  Statutory  Bemedy  Special. —  The  rem- 

See  also  State  v.  Gardner,  3  S.  Dak.  edy  by  quo  warranto  is  by  statute,  and 

553;  State  V.  Ramos,  10  La.  Ann.  420;  is  special.     Com.  v.  Dillon,  61  Pa.  St. 

Reynolds  v.  Baldwin,  i  La.  Ann.  165;  488. 

Atty.-Gen.  w.  Barstow,  4  Wis.  567;  State         In  Hawkins  v.  State,  81  Md.  306,  it 

V.  Keena,  64  Conn.  215.  was  held  that  quo  warranto  proceed- 

Writ  Retained  in  Some  Cases.  —  In  ings  could  not  be  brought  in  that  state 
early  cases  in  Arkansas  it  seems  that  without  express  legislative  authority; 
the  courts  did  not  so  construe  the  use  that  the  state's  attorney  having  no  such 
of  these  terms.  In  State  z/.  Ashley,  i  authority  to  bring  quo  warranto  to  oust 
Ark.  306,  it  was  said  that  the  proceed-  a  public  officer,  such  a  proceeding  by 
ing  by  writ  of  quo  warranto  and  the  pro-  him  would  not  lie.  The  court  adverted 
ceeding  by  information  in  the  nature  of  to  Harwood  v.  Marshall,  9  Md.  99,  say- 
quo  warranto,  as  known  to  and  re-  ing  that  it  would  have  been  a  conclusive 
garded  by  the  common  law,  are  so  answer  in  that  case  to  the  suggestion 
different  from  each  other  that  they  can-  that  mandamus  was  not  the  proper 
not  with  propriety  be  classed  together  remedy,  because  another  legal  remedy, 
or  comprehended  by  one  common  name  to  wit,  quo  warranto,  was  available; 
or  description.  that    quo    warranto  had    never    been 

So   in  State  v.  Real  Estate  Bank,  5  authorized  by  the  legislature  to  be  used 

Ark.   598,   it  was  held  that  a  grant  of  in  such  a  case  in  Maryland^  instead  of 

jurisdiction   to  the  Supreme  Court  to  the  answer  which   the  court  gave,  to 
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quo  warranto  proceedings  are  attained  through  civil  actions/  and 
in  some  both  the  writ  of  quo  warranto  and  the  information  in  the 
nature  thereof  are  entirely  abolished  and  such  civil  actions  substi- 
tuted therefor.*  In  other  states  substitutionary  actions  or  pro- 
ceedings have  been  provided  for  specific  purposes  and  particular 
courts.       In  one  state  neither  the  writ  of  quo  warranto  nor  the 

wit.   that   quo   warranto   was    neither  between  the  two  forms  of  proceeding 

specific  nor  adequate  to  the  object  in  that  it  was  hardly  worthy  of  discussion, 

view.  8.  For  Example,  in  Colorado  it  is  held 

1.  See  {{generally  State   v.    Price,    50  that  proceedings  by  information  in  the 

Ala.  571;   Peoples'.  Green,  i  Idaho  235;  nature  of  quo  warranto  may  be  instt- 

People  V.   Ilavird,  2  Idaho  498;  State  tuted  in  the  Supreme  Court  under  its 

V.  Bell,  116  Ind.  5;  State  v.  Hyde,  121  constitutional  grant  of  jurisdiction  in 

lad.   20;    State  v.  Simpkins,  77  Iowa  such  cases,  and  that  the  code  provision 

S78;  State  7/.  Minton,  49lowa59i;  State  creating  an  exclusive  remedy  has  no 

V,  Parker,    25    Minn.    215;     State    v,  application   to  the  jurisdiction  of  the 

Haskell,   14  Nev.   2og;    State  v.  SuIH-  Supreme  Court.     People   v.    Reid,  11 

van,   8   Ohio  Cir.    Dec.  346;    State  v.  Colo.  138.     See  also  Stale  v.  Baker,  38 

Stevens,  29  Oregon  471;  People  v.  Clay-  Wis.  80;  State  v,  Bowen,  8  S.  Car.  400. 

ton,  4  Utah  433;  People  z'.  Cohn,  7  Utah  But  otherwise  the  proceeding  upon  in- 

352;  Slate  V.  Dousman,  28  Wis.  542;  formation  in  the  nature  of  quo  warranto 

State  V.   Palmer,  24  Wis.  63;  State  v,  is  abolished,  and   the   remedy  substi- 

Riordan,  24  Wis.  484;  State  v.  Pierce,  tuted,    by    civil  complaint  and  sum- 

35  Wis.  loi;  State  v.  Dahl,65  Wis.  5T0.  mons,  is  exclusive.     Atchison,  etc..  R. 

8.  Dakota,  —  Territory  z^.  Hauxhursi,  Co.  v.  People,  5  Colo.  60;  Central,  etc., 

3  Dakota  208.  Road  Co.  v.  People,  5  Colo.  42;  People 

Iowa,  —  State  v.  Independent  School  v,   Colorado  Eastern  R.  Co.,  8  Colo. 

Dist.,  44  Iowa  227.  App.  301. 

Kentucky. — Com.   v.   Frankfort,   13  To  Baoover    Oi&oe    by   Relator.  —  See 

Bush  (Ky.)  186.  infra y  IV.  2.  Information  on  Relation  — 

New  York.  —  People  v.  Pease,  27  N.  Private  Action. 

Y.  63;  People  z/.  Thacher,  55  N.  Y.  535;  In   Maiaohiiaetti    it  was    held  that 

People  «'.  Nolan,  10  Abb.  N.  Cas.  (N.  while    proceedings    by    private    indi- 

Y.  Supreme  Ct.)  471,  loi   N.  Y.   543;  viduals  are  regulated  by  statute,  an  in- 

People  V.  Albany,  etc.,  R.  Co.,  i  Lans.  formation  may  be  died  as  at  common 

(N.   Y.)  308,  57  N.  Y.  161;  People  v.  law,  without  the  aid  of  any  statute,  by 

Hills,  I   Lans.  (N.  Y.)  203;  Morris  v.  the  attorney-general  ex  officio  in   the 

Whelan,   11  Abb.  N.  Cas.  (N.  Y.  Su-  name  and  on  behalf  of  the  common- 

premeCt.)  64;  People  v.  Clute,  52  N.  Y.  wealth.     Com.  v,  Allen,  128  Mass.  310. 

577;  People  I'.  Cook,  8  N.  Y.  67;  People  In  Miehlgan  a  statute  permitted  one 

V.  Ryder,  12  N.  Y.  433;  People  v.  Hall,  claiming  the  right  to  an  o65ce  to  br'ng 

80  N.  Y.  119.  quo  warranto  in  his  own  name  by  leave 

North  Carolina. — Saunders  v.  Gat-  of  court  against  an  incumbent,  and  it 

ling.  81  N.  Car.  301;  People  v,  Heaton,  was  held  that  though  the  statute  con- 

77  N.  Car.  18;  Patterson  v.  Hubbs,  65  tained  no  specific  directions  concerning 

N.  Car.  119.  the  general  practice,  it  was  evidently 

Oregon.  —  State  v,   Douglas  County  designed  to  allow  the  courts  to  permit 

Road  Co.,  10  Oregon  198.  suits  to  determine  the  private  rights  of 

South  Carolina.  —  Alexander  t^.   Mc-  relators.     Vrooman  v.  Michie,  69Mich. 

Kenzie,  2  S.  Car.  81.  42. 

In  People  v.  Sutter  St.  R.  Co.,  117  In  South  Carolina  a  relator  moved  for 

Cal.  604,  it  was  held  that  the  proceed-  a  rule  to  show  cause  against  the  de- 

ing  was  in  reality  an  action  to  obtain  fendant,  the  proceeding  being  for  the 

a  judgment  declaring  a  franchise  for-  purpose  of  trying  the  question  of  the 

felted;  that  while  this  might  be  done  title   to  the  office  of  school   commis- 

by  a  proceeding  strictly  in  the  form  of  sioner,    held    by    the    defendant  and 

a  quo  warranto,  there  was  no  reason  claimed   by   the  relator.     It  was  held 

why  it  might  not  be  done  by  a  proceed-  that  the  court  would  not  issue  a  rule  in 

ing  in  the  form  of  a  regular  action;  and  such  a  case;  that  the  proceeding  should 

that  in  fact  there  was  so  little  difference  be  in  the  nature  of  an  action  under  the 
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information  in  the  nature  thereof  was  ever  in  force,  and  by  rt^^tut^ 
the  remedy  is  by  bill  in  equity.* 

Cbaraoter  of  Btatntory  Frocfoding.  —  It  will  be  found,  however,  that 
not  only  are  these  statutory  proceedings  in  many  instances 
denominated  quo  warranto,  but  that  they  are  often  such  in  fact, 
the  statutes  merely  changing  the  form  of  the  remedy,  but  not  the 
substance  and  operation  thereof.* 

S.  Oivil  or  Oriminal  Character  —  Vot  an  Aetion.  —  In  the  absence 
of  statute  so  fixing  the  status  of  an  Information  in  the  nature  of 
quo  warranto,  the  proceeding  is  not  an  action  in  the  sense  in 
which  that  term  is  used  when  applied  to  ordinary  proceedings  for 
the  determination  of  civil  rights.^ 

Tho  Original  Writ  of  ftuo  Warranto  Wai  Strictlj  %  CivU  lomody,  prosecuted 
at  the  suit  of  the  king,  and  in  case  of  judgment  for  the  king  the 
franchise  was  seized  into  his  hands,  if  of  such  a  nature  as  to  sub-> 
sist  in  the  crown,  or  a  mere  judgment  of  ouster  was  entered, 
ejecting  the  usurper.* 

code,  and  aU  actions  are  commenced  by  Tipton,    109    Inc},    73,   and   Lawrence 

complaint,  to  which  the  defendant  is  County  v.  Hall,  70  Ind.  469.     See  also 

entitled   to   file   an   answer.     State   v.  States',  Bell,  116  Ind.  5;  State  9^.  Hyde, 

Evans,  33  S.  Car.  612.  121  Ind.  20. 

1.  TennMsee.'— State  r.  Turk,  Mart.  Oallad  Quo  Wairaiito  for  OofLTenienoe. — 

6  Y.  (Tenn.)  287:  State  r.  McConnell,  Of  the  statutory  action  in  Washington 
3  Lea  (Tenn)  333;   Hyde  v,  Trewhitl,     the  court  said,  in  State  t/.  Van  Brocklin, 

7  Coldw.  (Tenn  )62;  Boring  v.  Griffith,  8  Wash.  557:  **  For  convenience  and 
I  Heisk.  (Tenn.)  456:  State  v.  Mer-  from  custom  we  call  the  proceeding 
chants     Ins.,     etc.,    Co.,    8    Humph,     quo  warranto." 

(Tenn.)  252.  Bill  la  ffftture  of  ()vo  Warranto.  —  In 

la  Maine,   under  the  statute  of  1880,  Tennessee^ -vtYi^x^  the  purposes  usually 

c.  198,  a  speedy  remedy  was  provided  attained  in  quo  warranto  proceeding's 

to  enable  persons  duly  elected  to  an  are  attained  by  a  bill  in  equity  under 

office,  but  not  declared  to  be  so  elected,  the  statute,  the  bill  is  said  to  be  a  bill 

to   lest  their  rights   before   a  judicial  in  the  nature  of  quo  warranto.     State 

tribunal  by  bill  in  place  of  quo  war-  v.  McConnell,  3  Lea  (Tenn.)  333;  Bor- 

ranto  and  mandamus.     Prince  e/.  Skll-  ing  v,  Griffith,  i  Heisk.  (Tenn.)  456. 
lin,  71  Me.  361.  8.  State  v.   Kennedy,  69  Conn.  227; 

2.  Territory  v.  Hauxhurst,  3  Dakota  Capital  City  Water  Co.  r.  State,  105 
208;.  State  V.  Topeka,  31  Kan.  454;  Ala.  422;  People  v.  Adams,  9  Wend. 
Creek  v.  State,  77  Ind.  180;  State  v.  (N.  Y.)  464;  People  v.  Jones,  18  Wend. 
I ndcf pendent  School  Di6t.,44  low*  227;  (N.  Y.)  601;  State  v.  Roe,  26  N.  J.  L, 
People  c/.  Hall,  60  N.  Y.  119:  Saunders  215  \eiHn^8  Rex  v.  Leigh,  4  Burr,  2143; 
V.  Gatling,  81  N.  Car.  301;  State  v.  Rex  v.  Grimes,  4  Burr.  2147;  Re?c  9. 
Douglas  County  Road  Co.,  10  Oregon  Newland,  Say.  96]. 

198;    People  V.  Clayton,  4  Utah  433*  4.  State  v.  Ashley,  i  Ark.  305;  State 

Preshaw  v.  Dee,  6  Utah  360;  State  v,  v.  Real  Estate  Bank,  5  Ark.  598;  State 

Van  Bfocklin,   8   Wash.   559;  State  v.  v,  Gleason,  12  Fla.  218:  State  v.  Lup- 

Von  Baumbach,  12  Wis.  310.  ton,   64  Mo.   415;    State  v.    Equitable 

In  Bradford  v.  Territory,  I  Okla.  366,  Loan,  etc.,  Assoc,  142  Mo.  335;  State  v. 

it   was  said:  '•  The  proceeding  by  In-  Moores,  (Neb.  1898)  76  N.  W.  Rep.  530: 

formation  under  our  C!ode  of  Civil  Pro-  Slate   v,   Parkhursf,   9   N.   J.    L.  427; 

cedure  has  always  been  recognised  by  Ames  v.  Kansas,  in  U,  S.  449;  Rex  v. 

the  Indiana  courts  as  in  substance  and  Marsden,  3  Burr.  1817. 

effect  the  original  quo   warranto   pro-  In  State  v.  Gleason,  12  Fla.  218,  U 

ceeding.  called  by  a  diflferent  name.*'  was  said    that  *'  it  would   seem   that 

Citing    State   v,    Bailey,    16    Ind.    46;  originally  there  could   have   been    no 

Reynolds  r.  State,  61  Ind.  393;  State  v.  objection  to  have  proceeded  at  the  same 
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Infinnnation  Alio  CItII.  —  The  information  was  originally  regarded 
as  a  criminal  proceeding,  in  which  the  usurpation  of  the  office  or 
franchise  was  charged  as  a  criminal  offense,  and  the  offender  was 
liable  upon  conviction  to  a  fine  and  imprisonment  in  addition  to 
the  loss  of  the  usurped  franchise.*  But  long  before  the  Ameri- 
can  Revolution  the  criminal  character  of  the  proceeding  disap- 
peared in  everything  except  form,  and  the  information  was 
applied  to  the  mere  purposes  of  trying  the  civil  right,  seizing  the 
franchise,  or  ousting  the  wrongful  possessor,  the  fine  being  nomi- 
nal only ;  and  such  has  always  been  its  character  in  most,  if  not 
all,  of  the  states  of  the  Union,*  though  in  some  cases,  while  used 

time  by  writ  of  quo  warranto  to  de-  33  Miss.  526;  Commercial  Bank  v, 
termine  the  civil  right  and  by  informa-  State,  4  Smed.  &  M.  (Miss.)  504. 
tion  to  fine  for  the  usurpation."  Missouri,  —  State  v.  Alt,  26  Mo.  App. 
Quasi  Criminal.  —  In  some  cases  it  673;  State  r.  Lawrence,  38  Mo.  535; 
seems  that  a  different  notion  prevailed  State  v,  Lupion,  64  Mo.  415;  State  t^. 
as  to  the  character  of  the  ancient  writ,  Kupferle,  44  Mo.  154,  100  Am.  Dec. 
it  being  said  that  while  the  ancient  writ  265;  State  v.  Lingo,  26  Mo.  496;  State 
has  been  characterized  as  a  civil  writ,  %.  Stewart,  32  Mo.  379;  State  v.  Law- 
it  was  nevertheless  quasi  criminal,  be-  rence,  38  Mo.  535. 

cause  it  was  intended  to  punish  an  in-  New  Hampshire,  —  Osgood  v.  Jones, 

dividual  who  had  usurped  an  office  or  60  N.  H.  548. 

franchise  by  imposing  a  fine  as  well  as  New    York.  —  People   v.    Utica  Ins. 

by  ousting  the  defendant  of  its  enjoy-  Co.,  15  Johns.  (N.  Y.)  358. 

ment.     State  v.  Porter,  i  Ala.  693.     See  North  Carolina,  —  State  v.  Hardie,  i 

alsr>  Lindsey  v.   Atly.-Gen.,   33   Miss.  Ired.  L.  (N.  Car.)  42. 

526.  Pennsylvania, — Com.  v.  Philadelphia 

1.  People  V,  Utica  Ins.  Co.,  15  Johns.  County,  i  S.  &  R.  (Pa.)  382. 

(N.  Y.)358;  State  ».  Moores,  (Neb  1898)  Rhode  Island,  —  State  v.  Kearn,  17  R. 

76  N.  W.  Rep.  530;  State  v.  Equitable  I.  393. 

Loan,  etc.,  Assoc,  142  Mo.  335;  Rex  v,  Texas,  —  State  v,  De  Gress,  53  Tex. 

Marsden.  3  Burr.  1817;  3  Black.  Com.  387. 

263.  Vermont.  —  State  v.  Smith ,  48  Vt.  282. 

2.  Alabama,  —  State  v.  Porter,  i  Ala.  Virginia,  —  Com.   v.  Birchett,  2  Va. 
693.  Cas.  51;  Shumate  v,  Fauquier  County, 

Arkansas,  —  State    v.     Real    Estate  84  Va.  578. 

Bank,  5  Ark.  598.  United  States.  — Ames  v.  Kansas,  izx 

California.  —  People    v.     Dashaway  U.  S.  449. 

Assoc,  84  Cal.  118.  England. — Gunton  v.  Ingle,  4Cranch 

Florida. — State  v,  Gleas^n,   12  Fla.  (C.  C.)  440;    Rex  v.  Francis,  2  T.  R. 

218.  484;  3  Black.  Com.  263. 

Georgia,  —  Wbelchel  v.  State,  76  Ga.  OoTernod  by  Civil  Bnles  EzMpt  as  Xodi- 

647.  fled    by  Statutes.  —  Pleadings    and   in- 

Illinois,  —  People  V.  Bruennemer,  168  formations  in  the   nature  of  quo  war- 

lU.  485;    People  V.  Shaw,  13  III.  581;  ranto  are  governed  by  the  rules  in  civil 

People  V.  Boyd,  132  111.  60;  Ensminger  cases,  except  so  far  as  statutes  modify- 

V  People.  47  111.  384.  ing  these  rules  are  from  their  terms  in- 

Indiana.  —  Robertson    v.   State,    109  applicable.     People  v.  Miller,  15  Mich. 

Ind.  79;  State  Bank  v.  State,  i  Blackf.  357. 

(Ind.)  267.  Fine.  —  When  the  intrusion  into  office 

Maine,  —  Reed  v.  Cumberland,  etc.,  is  found,  the  statute  sometimes  author- 
Canal  Corp.,  65  Me.  53.  izes  the  imposition  of  a  fine  in  addition 

Massachusetts ,  —  Atty.-Gen.  v,  Sulli-  to  a  judgment  of  ouster.     Adams  v, 

van,  163  Mass.  449.  Haines,  48  N.  J.   L.  25;    Hammer  v, 

Michigan.  — People    v.     Miller,     15  Stale,  44  N.  J,  L.  671;  Davis  v.  Davis. 

Mich.  357;  Peoples.  Sackett,  14  Mich.  57  N.  J.  L.  203;   Atty.-Gen.  v.  Salem, 

246.  103   Mass.    139.     It   is   said,  however, 

Mississippi.  — Lindsey  v,  Atty.-Gen.,  that  there  is  now  no  judgment  of  fine 
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only  as  a  civil  remedy,  it  has  been  so  far  treated  as  criminal  in 
form  as  to  require  matters  of  pleading  and  jurisdiction  to  be  gov- 
erned accordingly,* 

except  where  by  statute  it  is  specially  this  character  to  impose  a  real  fine,  or 
authorized,  and  that,  considering  the  to  inflict  any  other  punishment,  so  as 
remedy  as  it  is  now  generally  regarded,  to  make  them  in  efifect  criminal  prose- 
as  practically  a  civil  remedy,  the  court  cuiions,  such  attempts  would  fall  be- 
is  not  justified  in  imposing  a  fine  in  fore  the  explicit  prohibitions  of  the 
the  absence  of  statutory  authority;  that  Bill  of  Rights. 

even   the   nominal   fine   spoken  of  by        Quasi  Crimiiial.  —  The  proceeding  by 

Blackstone    is    now    generally    disre*  quo  warranto  is  sometimes  said  (o  be 

garded.     State  v.  Kearn,  17  R.  I.  393.  quasi  criminal  in  its  nature.     State  v. 

In  holding  that  quo  warranto  pro-  Porter,  i  Ala.  693:  State  v.  Campbell, 
ceedings  in  Texas  were  civil  suits,  it  120  Mo.  396.  And  therefore  rules 
was  said  that  the  provision  of  the  stat-  which  apply  to  informations  of  a  crim- 
ute  under  which  the  court  was  author-  inal  character,  requiring  them  to  be 
ized  to  fine  a  person  or  corporation  for  signed  and  authenticated  by  the  prose- 
usurping,  intruding  into,  or  unlawfully  cuting  attorney,  do  not  apply  to  in- 
holding  and  executing  such  office  or  formations  in  the  nature  of  quo  war- 
franchise  was  a  literal  copy  from  the  ranto.  State  v,  Campbell,  120  Mo.  396. 
statute  of  Anne,  and  was  designed  to  In  England  the  information  in  the 
receive  the  practical  construction  given  nature  of  quo  warranto  is  made  a 
to  that  statute  and  to  be  inoperative  purely  civil  proceeding  by  the  statute 
save  as  to  a  nominal  fine.  State  v,  De  47  &  48  Vict.,  c.  61,  §  15.  Atty.-Gen. 
Gress,  53  Tex.  397.  v,  Sullivan,  163  Mass.  446. 

Civile  Notwithstanding  Fine,  —  The  1.  State  v.  Ashley,  i  Ark.  279;  State 
proceeding  is  civil,  and  although  the  v.  Brown,  i  Ark.  336;  People  v.  Man- 
court  may  assess  a  fine,  the  fine  is  hattan  Co.,  9  Wend.  (N.  Y.)  377:  Peo- 
merely  nominal.  State  Bank  v.  State,  pie  v,  Jones,  18  Wend.  (N.  Y.)  601; 
I  Blackf.  (Ind.)  267;  State  v,  Lupton,  State  v.  West  Wisconsin  R.  Co.,  34 
64  Mo.  415.  See  also  Atty.-Gen.  v.  Wis.  197.  See  also  People  v,  Gillespie, 
Sullivan,  163  Mass.  449.  i  Cal.  344. 

In  California  a  proceeding  in  the  In  Illinois  it  is  held  that  informations 
nature  of  quo  warranto  may  be  brought  in  the  nature  of  quo  warranto  are  prose- 
by  the  attorney-general  in  the  name  of  cutions  within  the  meaning  of  the 
the  people,  on  the  relation  of  a  private  constitutional  provision  requiring  that 
individual  claiming  a  public  office,  to  prosecutions  shall  be  carried  on  '*  in 
oust  an  incumbent,  and  in  such  pro-  the  name  and  by  the  authority  of  the 
ceeding  a  penalty  fixed  by  the  statute  people  of  the  state  of  Illinois."  Wight 
may  be  recovered.  The  proceeding  is  v.  People,  15  111.  417;  Donnelly  v.  Peo- 
said  to  be  an  action  at  law  for  the  re-  pie,  ii  111.  552;  Hay  v.  People,  59  111. 
covery  of  the  statutory  penalty,  and  94.  And  as  criminal  prosecutions  they 
therefore  tobe  within  the  constitutional  must  conclude  '*  against  the  peace  and 
provision  giving  jurisdiction  to  the  Su-  dignity  of"  the  state.  Donnelly  v, 
perior  Court.  People  v,  Bingham,  82  People,  11  111.  552,  holding  that  while 
Cal.  238.  the  information  is  a  substitute  for  the 

Und«r  t/Onstitntional  Provision  Beqnir-  ancient  writ,  it  is  none  the  less  a  mode 

ing  Indietmenti  etc. —An  information  in  of  criminal    prosecution,   as    well    to 

the  nature  of  quo  warranto  is  held  to  be  punish  the  usurper  as  to  oust  him  from 

a  purely  civil  proceeding  by  cases  con-  the  franchise,  and  that  under  the  stat- 

st ruing    the    constitutional   inhibition  ute  the  original  criminal  character  of 

against  putting  one  to  answer  a  crim-  the  information  is   not  changed,  as  it 

inal  charge  otherwise  than  by  indict-  was  expressly  provided  not  only  that 

ment,   presentment,  etc.     State    Bank  judgment  of  ouster  should  be  entered, 

V.  State,  I  Blackf.  (Ind.)  267;  State?/,  but  also  that  the  defendant  should  be 

Vail,  53  Mo.  97;  Respublica  V.  Wray,  3  punished    by    fine.      And    see   Minck 

Dall.  (Pa.)  490;  Com.   v.  Philadelphia  v.  People,  6  111.  App.   127;   Lecroix  v. 

County,  I  S.  &  R.  (Pa.)  385.  People,   6   III.   App.    129;    Wasncr  r. 

But  in  State  v,  Hardie,  i  Ired.  L.  (N.  People,  6  111.  App.  129. 
Car.)  49,   it   was  said  that  if  it  ever        But  whether  or  not  informations  in 

should  be  attempted  in  informations  of  Illinois  are  still  regarded  as  of  such  a 
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GiTil  Aotion  Sabotitatod.  —  On  the  other  hand,  as  has  been  seen, 
civil  actions  have  been  expressly  provided  by  statute  in  many 
states,*  and  it  is  held  that  the  effect  of  such  statutes  is  to  bring 
the  writ  and  the  remedy  into  harmony,  and  to  obviate  the  neces- 
sity of  using  the  form  of  a  criminal  action  for  the  enforcement  of 
a  civil  right.* 

n.  Pbopbiety  of  Bekeby  —  1.  In  GteneraL  —  Informations  in 
the  nature  of  quo  warranto,  or  proceedings  of  this  character,  lie 
either  where  a  person  has  usurped  an  office,  a  franchise,  or  a 
liberty,  or  where,  having  had  such  office  or  franchise,  he  has  by 
nonuser  or  abuse  forfeited  it.' 

Tho  Statute  of  Anno  on  the  subject  of  informations  in  the  nature  of 
quo  warranto  in  cases  of  usurpation  or  intrusion  into  public  offices 
or  franchises  forms  the  basis  of  the  remedy  in  England  and  the 
United  States,  except  where  the  proceedings  have  been  estab- 
lished or  modified  by  statute,*  and  in  the  absence  of  statute  the 
court  may  look  to  the  rules  of  the  common  law  to  ascertain  the 
nature  and  extent  of  rights  and  the  appropriate  remedies  to 
enforce  them.* 

8.  Ouster  of  Corporate  Franchifles  and  Forfeitnre  of  Charter  — 
a.  In  General.  —  By  the  common  law  the  proceeding  to 
enforce  forfeiture  of  a  charter  is  by  scire  facias  or  quo  warranto 
—  by  the  former  where  there  is  a  legally  existing  corporation, 
which  has  been  guilty  of  an  abuse  of  the  power  intrusted  to  it, 
and  by  the  latter  where  there  is  a  body  corporate  de  facto,  but 
from  some  defect  in  its  constitution  it  cannot  legally  exercise  the 

character  as  to  require  the  formalities  Road  Co.  v.  People,  5  Colo.  40;  Atchi- 

above  indicated,  under  statute  the  pro-  son,  etc.,  R.  Co.  v.  People,  5  Colo.  60; 

ceeding  is  refi^arded  as  a  purely  civil  State  v,  Saxon,  25  Fla.  342;    Slate  v, 

action.     People  v,  Bruennemer,  168  111.  Wilson,  30  Kan.  669:    Foster  v.  State. 

485;  People  V,  Boyd,  132  111.  60;  Dis-  32  Kan.  767,  iz2  U.  S.  205;    Commer- 

tlllinfi:,  etc..  Feeding  Co.  v.  People,  156  cial   Bank    v.    State,   4  Smed.   &   M. 

111.  482;  Lavalle  v.  People,  68  111.  252;  (Miss.)  439;    State  v.  Haskell,  14  Nev. 

Ensminger    t/.    People,    47     111.    384.  209;  State  z^.  McDaniel,  22  Ohio  St.  361. 

Even  the  earlier  cases,  which  held  the  The   proceeding    under  the  statute 

proceeding  to  be  a  criminal  one,  seem  commonly  called  quo  warranto,  when 

to   mean   that  it  is  criminal  in  form  it  seeks  not  only  the  exclusion  of  the 

only.     People  v,  Shaw,  13  111.  584.  defendant  from   an  office  but  the  in- 

1.  See  supra^  I.  4.   Statutory  Proceed-  stallation  of  the  plaintiff  therein,  is  es- 
ings,  sentially  a  civil  suit.     State  v.  Price, 

Under  the  code,  abolishing  the  writ  50  Ala.  571;   Lee  v.  State,  49  Ala.  50; 

of  quo  warranto  and  proceedings  by  Jones  v.  State,  112  Ind.  195;  Hussey  v, 

information  in  the  nature  of  quo  war-  Heira,  17  Tex.  Civ.  App.  153. 

ranto,  and  enacting  that  the  remedy  8.  Atty.-Gen.   v.   Salem,    103    Mass. 

theretofore  obtainable  in  these  forms  139;    People  v,  Bristol,  etc..  Turnpike 

may  be  obtained  by  civil  actions,  under  Road,  23  Wend.  (N.  Y.)  222;    Stale  v, 

the   provisions  of   that  chapter,   such  Brown,  5  R.  I.  7;  3  Black.  Com.  263. 

actions  are   held   to  be  civil  actions.  4.  Territory  v,  Virginia  Road  Co.,  3 

People  f.  Cook,  8  N.  Y.  67;  State  v.  Mont.  96. 

Simpkins,  77  Iowa  678;  Davis  t/.  State,  5.  Lindsey    v,  Atty.-Gen.,   33   Miss. 

75  Tex.  426.  508;     State    ?'.    Ashley,    i    Ark.    305; 

2.  Waite,  C.  J.,  in  Ames  v,  Kansas,  Bownes  v.   Meehan,  45   N.  J.   L.   189; 
III  U.  S.  449.     See  also  Central,  etc.,  State  v.  Brown,  5  R.  I.  7. 
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power  that  it  affects  to  use.*  But  the  information  in  the  nature 
of  quo  warranto  seems  now  to  be  the  proper  remedy  where  a  cor- 
poration havingr  a  legal  existence  has  forfeited  its  charter,  as  well 
as  when  a  mere  de  facto  corporation  assumes  to  exercise  corpo- 
rate powers  without  authority.* 

1.  People  V.   Dashaway  Assoc,   84  z  Blackf.  (Ind.)  267;   State  v.  Kingan, 

Cal.  114;    Washington,  etc..  Turnpike  51  Ind.  142. 

Road  V.  State,  19  Md.  290;  Regents  7/.  Iowa.  —  State  v.  Fidelity,  etc.,  Co., 

Williams,  9  Gill  &  J.  (Md.)  365;  State  77  Iowa  648;  Scott  v.  Claik,  z  Iowa  78. 

V   Merchants'  Ins..  etc.,  Co.,  8  Humph.  Kansas.  —  State  v.  Regents,  55  Kan. 

(Tenn.)  252;    Rex  v.  Pasmore,  3  T.  R.  389;  State  v,  Pipher,  a8  Kan.  127. 

244.  Maine.  —  Reed  z/.  Cumberland,  etc.. 

As  a  general  rule,  a  corporation  may  Canal  Corp.,  65  Me.  Z32. 

forfeit  its  charter  by  misuser  or  non-  Massachusetts.  —  Campbell  v.  Talbot, 

user,  judicially   ascertained,   viz.,    by  132  Mass.  177;  Com.  v.  Union  F.  ft  M. 

scire  facias,  where  an  existing  corpo-  Ins.  Co.,  5  Mass.  230. 

ration  abuses  its  powers;  and  by  quo  .AffMiy<iM.  —  People  v.  Pontiac  Bank, 

warranto,  where  a  corporation  de  faeto  12  Mich.  527. 

assumes  authorities  which  do  not  per-  Minnesota  .  —  State  v.  Minnesota 

tain    to   it.     Com.   v.   U.   S.    Bank,  2  Thresher  Mfg.  Co.,  40  Minn.  213. 

Ashm.  (Pa.)  349.  Mississippi.  —  Lindsey  v.  Alty.-Gcn., 

Where  there  was  2^  de  facto  corpora-  33  Miss.  508;  Commercial  Bank  i*. 
tion,  scire  facias  would  not  lie,  because  State,  4  Smed.  &  M.  (Miss.)  439, 
It  was  necessary  that  the  government  Missouri.  —  State  v.  Equitable  Loan, 
should  be  a  party  to  the  suit,  for  the  etc.,  Assoc.,  142  Mo.  325;  State  v.  Han- 
judgment  was  that  the  party  be  ousted  nibal,  etc.,  Gravel  Road  Co.,  37  Mo. 
and    the    franchises    seized    into    the  App.  496. 

hands  of  the  government.     People  v.  Nebraska,  —  Stale  v.  Atchison,  etc., 

Dashaway  Assoc,  84  Cal.  118,  citing  2  R.  Co.,  24  Neb.  143. 

Kent's  Com.  213.  Nevada, — State  v.  Haskell,  14  Nev. 

Either    Bemedjr. —  In    Green    v.    St.  209. 

Albans  Trust  Co.,  57  Vt.  343,  it  was  New      York.  —  People     v.     Hudson 

said  that  at  common   law   both   scire  Bank,  6  Cow.  (N.  Y.)  217;    Thompson 

facies  and  information  in  the  nature  of  v.  People,  23  Wend.  (N.  Y.)  537;    Pco- 

a  quo  warranto  were  the  appropriate  pie  v.  Bristol,  etc..  Turnpike  Road,  93 

remedies  to  enforce  the  dissolution  of  Wend.  (N.  Y.)  222;    People  v.  Ravens- 

a  corporation  for  a  cause  of  forfeiture,  wood,   etc..    Turnpike,   etc.,    Co.,    90 

But  in  that  state  it  was  provided  by  Barb.  (N.  Y.)  518. 

statute  that  the  method  of  ascertaining  North  Carolina.  <-*  Atty.-Gen.  v. 

the  fact  of  and  taking  the  forfeiture  Simonton,  78  N.  Car.  59. 

should  be  by  writ  of  scire  facias.  Ohio,  —  State  v.  Taylor,  25  Ohio  St. 

%^  Alabama,  —  State     v.     Webb,     97  980;  State  v.  Pennsylvania,  etc.,  Canal 

Ala.  III.  Co.,  23  Ohio  St.  121;    State  v.  Walnut 

Arkansas.  -—  Darnell     v.     State,     48  Hills,  etc..  Road  Co.,  7  Ohio  Cir.  Dec. 

Ark.  321;   Smith  v.  State,  21  Ark.  294;  453. 

State    V,   Real    Estate    Bank,   5   Ark.  JPinnsyhmma,  ^  Com.   v.  Pittsburg, 

598.  etc.,   R.  Co.,  58  Pa.   St.  26;   Com.   9. 

California.  —  People    v.     Dashaway  Sturtevant,  182  Pa.  St.  332;    Binning- 

Assoc,  84  Cal.  114;    People  v.  Cham*  ham,  etc..  Turnpike  Road  v.  Com.,  i 

bers,  42  Cal.  20a.  Penny.   (Pa.)  458;   Com.   v.  Towanda 

Colorado.  —  People    v^    Regents,    24  Water. Works,  (Pa.  188S)  15  Atl.  Rep. 

Colo.  175.  440. 

Georgia.  —  Whelchcl  v.  State,  76  Ga.  Virginia.  —  Com.    v.    James    River 

647.  Co.,  2  Va.  Cas.  190. 

Illinois^  —  People  v.  Peoria,  166  111.  Wisconsin.  —  State    v.    Madison    St. 

517;    Atly.-Gen.  v.  Chicago,   etc.,   R.  R.  Co.,  72  Wis.  612;   State  v  Milwau* 

COm  "2  111.  SacL  kee,  etc..  R.  Co  ,  45   Wis.   579;   Atty.- 

ludiana.  —  State   v.  Bailey,  i6  Ind.  Gen.   v.   West   Wisconsin   R.   Co.,   36 

46;    Danville,  etc..   Plank- road  Co.  v.  Wis.  466;    Atty.-Gen.  v.  Superior,  etc.. 

State,  16  Ind.  456;  State  Bank  v.  State.  R.  Co.,  95  Wis.  614. 
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b.  Usurpation  of  Corporate  Franchises  —  (i)  In  General. 

—  Quo  warranto  is  the  proper  remedy  to  test  the  right  of  indi- 
viduals to  exercise  corporate  franchises;  that  is  to  sav,  it  ia  the 
proper  remedy  to  test  the  right  to  be  a  corporation,*  But  the 
proceeding  cannot  be  against  the  corporation  as  such  to  test  it^ 
right  to  be  a  corporation,  as  the  general  rule  is  that  b}'  making 
the  corporation  a  defendant  its  corporate  existence  is  admitted.^ 
(2)  Illegal  Organization  of  Public  Corporations.  —  The  legality 
of  the  organization  of  municipal  and  other  public  corporations, 
as  cities,  towns,  school  districts,  and  the  like,  may  be  tested  by 

Umied  Siaies.  —  Terrett  v,  Taylor,  9  Michigan,  —  Atty.-Gen.  v.    Lorman, 

Craach  (U.  S.)  43.  59  Mich.  157. 

See  also  Peter  v.  Kendal.  6  B,  ^  C.  Missouri.  —  State  c/.  Hannibal,  etc., 

703.  13  E.  C.  L.  399.  Gravel    Road   Co.,   37  Mo,  A  pp.   496; 

The  Here  Intantioii  to  neglect  a  duty.  Stale  v.  Weatherby,  45  Mo.  17;    State 

or  a  prospect! '/e  misuse  of  franchise,  v.    Westport,    116   Mo.    5S3;    State    v. 

will   not  warrant  the   maintenance  of  Fleming,  147  Mo.  i, 

quo    warranto    proceedings,    but    the  Nebraska,  —  State  v.  Uridil,  37  Neb. 

neglect  or  abuse  must  exist  at  the  time  371;  Osborn  t/.  Oaicland,  49  Neb.  340, 

when  the  proceeding  is  brought.     State  New   York.  —  People  v,   Utica  Ins, 

V.  Kingan,  51   Ind,  142;  State  v.  Beck,  Co.,  15  Johns.  (N.  Y.)  358;    People  v, 

81  Ind.  500;    Com.  v,  Pittsburg,  etc.,  Ravenswood,  etc..  Turnpike,  etc.,  Co., 

R.  Co.,  58  Pa.  St.  36;  State  v.  Martin,  ijo  Barb.  (N.  V.)  518;  People  v.  Tlbbiis. 

51  Kan.  462.  4  Cow.  (N.  Y.)  358,  384. 

Upe  of  Franohi«6.  —  In  People  v,  Sut-  Ohia^  —  State  v.  Cincinnati  Cas- 
ter St.  R,  Co.,  117  Cal.  604,  which  was  Light,  etc.,  Co.,  18  Ohio  St.  262. 
an  information  to  have  it  declared  that  Distipction  B6tw9ea  Olaiming  Prlyatf 
the  defendant  usurped  and  unlawfully  Sight  and  Public  Franohise.  —  The  de- 
exercised  «i  corporate  franchise,  the  fendanis  by  claiming  the  privilege  of 
court  said;  *' It  Is  claimed  that  the  banking  as  a  corporation  under  a  grant 
complaint  states  no  cause  of  action,  from  the  legislature,  without  having 
because  it  avers  that,  upon  the  tracks  such  grant,  exercise  and  usurp  a  fran- 
which  defendant  has  constructed,  it  xhise,  and  an  information  in  the  nature 
has  not  at  any  time  operated  a  street  of  quo  warranto  is  proper;  but  if  th^y 
railway;  and  it  is  contended  that  an  claim  and  exercise  the  right  of  banking 
action  for  usurpation  will  not  lie  unless  as  private  individuals,  an  information 
the  defendant  is  using  the  franchise,  will  not  lie  against  them,  but  they  are 
As  authority  for  this  proposition,  Peo*  subject  only  to  the  penalties  inflicted 
pie  »,  Thompson,  x6  Wend.  (N,  Y.)  655,  by  the  act  in  such  cases.  People  v. 
IS  cited.  In  that  case  it  was  alleged  Utica  Ins.  Co.,  15  Johns.  (N.  Y.)  358, 
that  defendants  usurped  the  right  to  be  8  Am.  Dec.  243,  in  which  case  it  was 
a  corporation.  In  such  a  case,  of  course,  said;  "If  there  are  certain  immnni* 
the  public  has  no  interest  in  the  matter  ties  and  privileges  in  which  the  pub- 
|f  defendants  only  claim  to  be  a  cor-  lie  have  an  interest,  as  contradistin- 
poration  but  do  not  attempt  to  act  as  guishcd  from  private  rights,  and 
such.  In  this  case  a  franchise  was  which  cannot  be  exercised  without  au- 
granted  to  defendant's  assignors  to  lay  ihority  derived  from  the  sovereign 
down  and  operate  on  cortain  public  power,  *  *  ^  such  immunities  and 
streets  a  street  railway."  privileges  must  be  franchises;  and  the 

1.  Georgia,  —  Whelchel   v.   State,  76  act  for  rendering  the  proceedings  upon 

Ga.  647.  writs  of  mandamus  and  informations 

Illinois,  — Green   v.  People,   150  III.  in  the  nature  of  quo  warranto,  more 

513.  speedy  and  effectual,  presupposes  that 

Indiana.  -^  Carmel  Natural  Gas,  etc.,  there  are  franchises  other  than  offices 

Co.   V,  Small,   150  Ind.  427:   State  v.  which  may  be  usurped  and  intruded 

Beck,  81   Ind,  500;    Lawrence  County  into." 

V.   Hall,  70  Ind.  469;    Smith  v.  State.  2.  See  infra^  IV.  3.  b.  In  Proceedings 

X40    Ind.    343;     State    v,   Tipton,    109  Against     Corporations    and   Individual 

Ind.  73.  Members. 
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quo  warranto  proceedings,^  unless  another  and  speedier  remedy 
is  provided  by  statute  to  the  exclusion  of  quo  warranto ;  *  but 
such  a  question  cannot  be  raised  collaterally.^ 

(3)  Exercise  of  Franchise  Beyond  Territory  —  Invalid  Incorpo- 
ration. —  Though  there  seems  to  be  a  conflict  of  authority  upon 
the  question  whether  quo  warranto  will  lie  in  regard  to  the 
extension  of  the  territorial  limits  of  a  municipal  corporation,*  in 
many  cases  it  is  considered  the  appropriate  remedy  for  this 
purpose.* 

(4)  Ouster  of  Particular  Franchises  Usurped,  —  Quo  warranto  is 
also  the  proper  remedy  to  test  the  right  to  the  exercise  of  par- 
ticular franchises  not  embraced  within  those  granted  by  the  char- 
ter, and  to  oust  the  corporation  from  the  exercise  of  such 
franchises.* 

1.  Beavers  v.  State,  60  Ark.  124;  threatens  to  exercise  power  in  a  tern- 
Territory  V.  Armstrong,  6  Dakota  226;  tory  or  jurisdiction  within  which  he  is 
Kamp  V,  People,  141  III.  9;  Lees  v,  not  authorized  to  act,  the  remedy  is  by 
Drainage  Com'rs,  125  III.  47;  State  v.  injunction.  People  v.  Whitcomb,  55 
Independent  School  Dist.,  29  Iowa  264;  III.  172;  Stultz  r.  Slate,  65  Ind.  492. 
Slate  V.  Ford  County,  12  Kan.  441;  See  also  Delphi  v.  Startzman,  104  Ind. 
Fractional  School  Dist.  No.  i  r.  Board  344;  Peru  v.  Bearss.  55  Ind.  576. 

of  School  Inspectors,  27  Mich.  3;  Peo-  5.  People  v.  Oakland,  92  Cal.  611; 

pie  V.  Gladwin  County,  41  Mich.  647;  People  v.  Peoria,  166  III.  517;    People 

Atty.-Gen.  %  Page,  38  Mich.  286;  Peo-  v.    Maynard,   15    Mich.  463;    State   v, 

pie  V.  Maynard,   15  Mich.  463;   State  Crow    Wing    County,    66    Minn.   519; 

V,   Tracy,  48    Minn.   497;    Kayser   v.  State  v,  Fleming,  147  Mo.  i;    State  v. 

Bremen,  16  Mo.  89.    See  also  Catlett  t'.  Westport,   116  Mo.  582;    State  v.  Mc- 

People,  151   III.  16;    State  v.   Mote,  48  Millan,   108  Mo.   153;    East  Dallas  v. 

Neb.  683;    State  v.   Dimond,  44  Neb.  State,  73  Tex.  371;    State  v.  Cram,  16 

154;    State  V.  Atlantic  Highlands,   50  Wis.  343. 

N.  J.  L.  457;  State  v.  Wofford.  go  Tex.^  Franehiie  Bistiiict  from  Corporate  Ezlst- 

514;    State    V,  Merriman,  6    Wis.   14;'  eneo. —  Where  a  municipal  corporation 

State  V.  Tuttle,  53  Wis.  45.  claims    and    exercises    the   right  and 

2.  Where  the  statute  provided  a  power  to  govern  and  tax  the  inhabitants 
remedy  for  questioning  the  organiza-  of  certain  territory,  this  right  and 
tion  of  a  school  district  by  an  appeal  power  constitute  a  franchise  in  addition 
from  the  district  board  of  the  town-  to  and  distinct  from  that  of  being  a 
ship,  it  was  held  that  there  should  be  corporation.  People  v.  Oakland,  92 
some  special  and  extraordinary  reasons  Cal.  615.  See  also  State  v,  Topeka,  31 
to    justify    interference    by   quo   war-  Kan.  454. 

ranto,   the    former    being    a  speedier  6.  People  v.  Board  of  Education,  loi 

remedy.      And  on  error  in  quo  war-  III.  308;  State  v.  Regents,  55  Kan.  389; 

ranto  proceedings    it    was    held    that  State  v.  Topeka,  31  Kan.  454;  People 

where  no  such  extraordinary  reasons  v.   Young    Men's,   etc.,    Benev.    Soc, 

appeared  for  interfering  by  quo  war-  41  Mich.  67;    State  v.  Hannibal,  etc., 

ranto,  and  the  errors  assigned   were  Gravel   Road   Co.,   37   Mo.  App.  496; 

technical  in  character,  the  court  would  People  v,  Utica  Ins.  Co.,  15  Johns.  (N. 

not    interfere.     People    v.    Every,    38  Y.)  358;    People  v,  Geneva  College,  5 

Mich.  405.  Wend.   (N.  Y.)  211;    Stale  v.  Central 

8.  People    V,   Newberry,   87  111.  41;  Ohio   Mut.  Relief  Assoc,  29  Ohio  St. 

Trumbo  v.    People,    75    111.    561;     St.  399;  State  v.  Pittsburg,  etc.,  R.  Co.,  53 

Louts  V,  Shields,  62  Mo.  247.     See  also  Ohio  St.  190;    State  r.  Oberlin  Bldg., 

South    Platte     Land    Co.    v,    Buffalo  etc.,  Assoc,  35  Ohio  St.  264;  Com.  v. 

County,  15  Neb.  605;    McClay  v.  Lin-  Northeastern   El.   R.   Co.,  161   Pa.  St. 

coin,  32  Neb.  412.  409;     Com.     v.    Equitable     Beneficial 

4.  It  has  been  held  that  this  is  not  Assoc,  137  Pa.  St.  412;.  Com.  t^.  Atlan- 

the  proper  remedy  to  test  the  legality  tic,  etc,  R.  Co.,  53  Pa.  St.  9;  Com.  v, 

of  oflScial  acts,  and  that  if  an  official  Delaware,  etc.,  Canal  Co.,  43   Pa.  St. 
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Foreign  Corporations.  —  An  information  in  the  nature  of  quo  war- 
ranto is  held  to  be  the  proper  method  of  procedure  to  try  the 
right  of  a  foreign  corporation  to  transact  business  within  the 
state,  for  while  the  courts  in  such  cases  have  no  power  to  affect 
the  corporate  existence  of  the  foreign  corporation,  yet  they  can 
restrain  the  exercise  within  their  jurisdiction  of  corporate  fran- 
chises inconsistent  with  their  own  sovereignty,* 

3.  Bight  to  Public  Office  or  Pranchise  —  a.  In  General.  —  An 
information  in  the  nature  of  quo  warranto,  or  the  statutory  pro- 

301;  Com.  V.  Cross  Cut  R.  Co.,  53  Pa.  Against  Individuals — Particular 

St.  62.  Bights  of  Corporation  not  Involved.  — 

Character  of  Kranddso.  —  In  People  z'.  On  an  information  filed  against  indi- 

Mutual  Gas-Light  Co.,  38^  Mich.   154,  viduals  to  try  their  right  to  be  a  corpo- 

leave  to  file  an  information'against  the  ration,  the  question  whether  or  not  the 

respondent  to  deprive  it  of  the  right  to  corporation  is  exercising  franchises  or 

lay    gas     pipes     in    distributing    gas  privileges  not  conferred  by  law  is  not 

throughout  the  streets  of  a  city,  upon  involved.      Atty.-Gen.  v.  Lorman,   59 

the  ground  that  the  gas  company  had  Mich.  157. 

violated  some  of  the  terms  of  the  Corporation  Knst  Have  Aisnmed  to  Ex- 
agreement  which  the  city  had  imposed  eroiie  Franchise.  —  Such  an  information 
as  condition  of  its  assent  to  the  allow-  cannot  be  filed  to  prevent  a  corporation 
ance  of  the  use  of  the  streets,  was  re-  from  asserting  or  claiming  a  right 
fused  upon  the  ground  that  the  viola-  which  it  has  not  yet  assumed  to  exer- 
tion of  the  contract  between  the  city  cise.  Atty.-Gen.  v.  Superior,  etc.,  R. 
and  the  company  was  of  no  concern  to  Co.,  93  Wis.  615. 

the  state  and    must   be   redressed  as  Scope  of  Judgment.  —  See  f»/ra,  XII. 

other  ordinary  wrongs.     And  in  Atty.-  2.  Ouster  of  Particular  Franchises. 

Gen.  7'.   Detroit  Suburban  R.  Co.,  96  1.  State  v.  Fidelity,  etc.,  Ins.  Co.,  39 

Mich.  65,  upon  application  to  file  an  Minn.  538;  State  v.  Somerby,  42  Minn, 

information  against  the  corporation  be-  55;  State  v.  Ackerman,  51  Ohio  St.  163; 

cause  it  was  exercising  a  franchise  and  State  v.  Fidelity,  etc.,  Ins.  Co.,  49  Ohio 

privilege  not  conferred  by  law,  in  that  St.  440;  State  v.  Western  Union  Mut. 

the  permit  given  by  the  township  board  L.  Ins.  Co.,  47  Ohio  St.  167. 

was  void  upon  its  face  for  purporting  To  Prevent  Future  Exercise  of  Privi- 

to  grant  a  perpetual  nght,  it  was  held  lege.  —  Where,    to    a   petition    by   the 

upon  the  authority  of  People  «/.  Mutual  attorney-general  against  an  insurance 

Gas-Light    Co.,  38    Mich.   154,  supra,  company,  to  declare  a  forfeiture  of  its 

that  this  did  not  establish  a  case  of  right  to  do  business  in  the  state  because 

public   interests  such  as    to  justify  a  it  had  not  procured  from  the  superin- 

proceeding  by  quo  warranto  to  test  the  tendent  of  insurance  a  certificate  of 

validity  of  such  a  grant.             .  authority,   an   answer   was   filed,  and 

In  State  v,   Madison  St.   R.  Co.,  72  thereafter  the  defendant  asked  leave  to 

Wis.  612,  it  was  held  that  a  city  ordi-  withdraw    its    answer,    and    filed    an 

nance  granting  the  use  of  a  street  to  a  amended    and     supplemental  answer, 

street-railway  company  had  the  effect  alleging  that  it  had  ceased  to  transact 

of  a  statute,  and  that  a  violation  of  the  business  in  the  state,  and  that  it  had 

ordinance  justified    quo    warranto    to  brought  into  court  a  sufficient  sum  of 

forfeit    the    charter  of  the   company,  money  to  pay  all  costs,  it  was  held  that 

But  it  seems  that  this  was  under  the  upon  granting  leave  to  file  such  an  an- 

peculiar  provisions  of  the  statute  under  swer  no  issue  of  fact  remained  to  be 

which  the  defendant  became  incorpo-  tried,  and  the  only  proper  order  in  the 

rated.    ^  case   was  judgment  ousting   the  cor- 

The  right  of  a  city  to  take  possession  poration  from  the  exercise  of  corporate 

of  and  improve  as  a  public  park  lands  franchises.     A  judgment  ousting  a  cor- 

lying  outside  of  its  limits  comes  only  poration  from  the  exercise  of  corporate 

by  sovereign  grant,  and,  so  far  as  con-  powers  is  necessarily  prospective  in  its 

cerns  the  city,  is  a  public  franchise,  operation.     The  very  purpose  of  such 

Thompson  v.  Moran,  44  Mich.  602.  an  action  is  to  prevent  the  future  ex* 
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cecding  in  the  nature  thereof,  is  the  proper  remedy  to  try  the 
title  to  a  public  office  against  one  who  usurps  the  same  and  to 
oust  the  usurper.^ 

ercise  of  a  privilege  or  authority  wrong-        New  Hampshire.  —  Osgood  v,  Joneo, 

fully  claimed.     Slate  w.  Mutual  L.  Ins.     60  N.  H.  543. 

Co.,  (Kan.  1898)  51  Pac.  Rep.  881.  New  Jersey, — State  t/.  Passaic  County, 

1.  Arkansas. — State  r.  Hixon,  27  35  N.J.  L.  354;  State  v.  Chosen  Free- 
Ark.  398;  Caldwell  v.  Bell,  6  Ark.  227,     holders,   35  N.  J.  L.  217;  Johnston  v. 

California.  —  Hull  v,  Superior Ct.,  63  Jones,  23  N.  J.  Eq.  216;  Henry  v.  Cam- 
Cal.  174;  People  v.  Scannell,  7  Cal.  den,  42  N.  J.  L.  335;  Loper  t^.  Millville, 
433;  Palmer  v,  Woodbury.  14  Cal.  43. 

Connecticut,  —  State  v.  Bulkeley,  61 
Conn.  290;  Harrison  v.  Simonds, 
44  Conn.  318;  Duane  v.  McDonald,  41 
Conn.  517;  State  v.  North,  42  Conn.  86, 

Dakota,  —  Territory  v.  Armstrong,  6 
Dakota  226. 


53  N.  J.  L.  362;  Roberson  v.  Bayonne, 
58  N.  J.  L.  325;  Bownes  I'.  Meehan,45 
N.  J.  L.  189. 

New  York,  —  People  v.  Van  Slyck,  4 
Cow.  (N.  Y.J  297;  People  v.  Vail,  ao 
Wtnd.  (N.'Y.)  12;  People  v.  Lane,  55 
N.  Y.  219;  Matter  of  Gardner,  68  N.  Y. 


Florida.  —  Stale  v.  Gleason,   12  Fla,     467;    People   v.   New   York,   3  Johns. 


211;  Stale  V,  Tones,  16  Fla.  306. 

Georgia,  —  Hardin  v.  Colquitt.  63  Ga. 
588;  Churchill  v.  Walker,  68  Ga.  681; 
Bonner  v.  State,  7  Ga.  473;  Crovatt  v. 
Mason,  loi  Ga.  246 

Illinois,  —  Smith  v.  People,  140  III. 
355;  Akin  V.  Matteson,  17  HI.  167; 
People?'.  Forquer,  i  111.  104;  People  v, 
Whitcomb,  55  111.  172. 

Indiana.  —  Sute  v.  Gallagher,  81 
Ind.  558;  Griebel  V.  State,  m  Ind.  369; 
Carmel  Natural  Gas,  etc.,  Co.  v.  Small, 
150  Ind.  427;  Brown  v.  Goben,  122  Ind. 
113;  Yonkey  v.  State,  27  Ind.  236; 
Mannix  v.  State,  115  Ind,  245;  Parsons 
V.  Durand,  150  Ind.  203. 

Iowa.  —  Scott  V.  Clark,  i   Iowa  78. 

Kansas,  —  State  v.  Wilson,  30  Kan. 
666;  State  v,  Graham,  13  Kan.  141; 
Hussey  v.  Hamilton,  5  Kan.  462; 
Braidy  v.  Theritt,  17  Kan.  471;  Nee- 
land  V,  State,  39  Kan.  154. 

Kentucky,  —  TiUman  v.  Otter,  93  Ky, 
600. 

Maine,  —  French  v.  Cowan,  79  Me. 
426. 

Massachusetts.  —  Com.  v.  Allen,  128 
Mass.  310;  Atty.-Gcn.  v.  Simonds,  iii 
Mass.  258;  Com.  v.  Hawkes,  123  Mass. 
525;  Atty.-Gen.  v.  Salem,  103  Mass. 
138. 

Michigan,  —  People    v.    Tisdale,      I 


Cas.  (N.  v.)  79;  People  v.  Hillsdale, 
etc..  Turnpike  Co.,  2  Johns.  (N.  Y.) 
190;  Lewis  V.  Oliver,  4  Abb.  Pr.  (N.  Y. 
Ciiy  Ct.)  121:  New  York  v,  Conover,  5 
Abb,  Pr.  (N.  Y.  Supreme  Ct.)  171. 

North  Carolina,  —  Lyon  v.  Granville 
County,  120  N.  Car.  237;  Baxter  v, 
Ellis,  in  N.  Car.  124;  Brown  Vn 
Turner,  70  N.  Car.  93. 

Ohio,  —  State  v.  Anderson,  45  Ohio 
St.  196:  State  V.  Buchanan,  Wright 
(Ohio)  233;  State  v.  Da  vies,  12  Ohio 
Cir.  Ct.  Rep.   218,   5  Ohio  Cir.   Dec. 

525. 

Pennsylvania,  —  Respublica  v.  Wray, 

3  Dall.  (Pa.)  490;   Jenkins  v.  Baxter. 

160  Pa.  St.  200;  Bedford  Springs  Co.  v, 

McMeen,    161    Pa,   St.  639;    Clark  v. 

Com.,  29  Pa.  St.  129. 

Rhode  Island,  —  State  v.  Brown,  5 
R.  I.  I. 

South  Carolina,  -^  State  v,  Champlin, 
2  Bailey  L.  (S.  Car.)  220. 

Texas.  —  Hunnicutt  v.  State,  75  Tex. 
233;  Little  V.  Stale,  75  Tex.  616;  Wil- 
liams V.  State,  69  Tex,  368;  Grant  r. 
Chambers.  34  Tex.  573. 

Virginia.  —  Kilpatrick  v.  Smith,  77 
Va.  347;  Blanton  v.  Southern  Fertiliz- 
ing Co.,  77  Va.  335. 

E9igland,  —  Darley  v,  Reg.,  12  CI,  & 
F.  520;  Reg.  V.  Fox,  8  El.  &  Bl.  939, 


Dougl.  (Mich.)  59;  People  v.  Langdon,  92  E.  C.  L.  939,  4  Jur,  N.  S.  410;  Rex 
40  Mich.  674;  Lamoreaux  v.  Atty.-  v,  Bedford  Level,  6  East  356;  Rex  v. 
Gen.,  89  Mich.  151;  Fuller  ».  Ellis,  98    Colchester,  2  T.  R,  259. 


Mich.  96 

Mississippi,  —  Lindsey  v.  Atty.-Gen,, 
33  Miss.  508;  Newsom  v.  Cocke,  44 
Miss.  352. 

Montana,  —  State  r.  Fransham,  19 
Mont.  273. 

Nevada,  —  State  v.  Cronan,  23  Nev. 
437;  Denver  v.  Hobart,  10  Nev.  28. 


KiUtary  Offloa.  —  The  writ  of  quo 
warranto  is  the  writ  by  which  to  try 
ihe  right  to  military  as  well  as  ci^ii 
offices.  Com.  1*,  Small,  26  Pa.  St.  35; 
Field  V,  Com.,  32  Pa.  St.  478;  Brower 
V.  Levan,  7  Pa  Dist.  Rep.  704,  and  it 
will  be  found  that  many  of  the  statutes 
which  provide  for  these  proceedings  ex- 


898 


Volume  XVII. 


Brapi«t7  of  BABMdy.  Ql/0   WARRANTO.         Biglkt  to  Pul^Ua  Ofteo. 

6.  Forfeiture  —  (i)  In  General,  —  Quo  warranto  is  also  the 
proper  proceeding  against  one  who,  though  lawfully  in  the  pos- 
session in  the  beginning,  has  by  some  subsequent  act  or  conduct 
forfeited  a  public  office  or  franchise,  or  whose  holding  becomes 
unlawful  by  reason  of  some  subsequent  occurrence ;  *  and  it  does 
not  follow  from  the  fact  that  the  municipal  council  has  power  to 
judge  and  determine  the  qualifications  of  its  members  that  the 
authority  of  the  court  to  inquire  into  a  forfeiture  which  does  not 
take  place  until  the  member  has  been  admitted  to  his  seat  is 
taken  away.*  But  while  the  usurpation  of  offices  of  municipal 
government  may  be  corrected  in  this  manner,  the  franchise  of  a 
municipal  corporation  cannot  be  forfeited  on  account  of  the  mis- 
conduct of  its  officers.' 

pressly  extead  the  remedy  to  ail  offices,  which  constitute  a  forfeiture,  quo  war- 
civil  or  miltary.  ranto  cannot  be  maintained  for  any 
Ofloer  under  Authority  of  State.  —  Quo  cause  of  forfeiture  except  such  as  are 
warranto  lies  against  a  person  claiming  by  the  statute  made  grounds  therefor, 
an  office  under  a  commission  from  the  (}roands  for  BemoTal  for  Impeaohment. 
governor,  and  the  state  is  not  precluded  — In  State  v,  Gardner,  43  Ala.  334,  it 
by  such  commission  from  bringing  the  was  held  that  quo  warranto  is  the 
proceeding.  State  v.  Vail,  53  Mo.  97.  proper  remedy  against  a  person  who 
see  also  State  v,  McBride,  4  Mo.  303;  lias  never  been  duly  and  legally  in- 
State  z',  McAdoo,  36  Mo.  452;  State  v,  ducted  into  office,  but  that  when  once 
Steers,  44  Mo.  225;  State  v.  Bishop,  44  inducted  Into  office  he  can  be  ousted 
Mo.  229;  Cleary  v,  Deliesseline,  i  Mc-  only  in  the  manner  provided  by  the 
Cord  L.  (S.  Car.)  35.  constitution — that  is,  by  impeachment. 
In  State  z/.  Parkhurst,  9  N.  J.  L.  437,  if  he  has  been  guilty  of  an  impeachable 
it  was  held  that  the  words  of  the  statute,  offense,  or  by  removal  by  the  governor. 
"In  case  any  person  or  persons  shall  if  he  has  been  guilty  of  an  offense 
usurp,  intrude  into,  or  unlawfully  hold  which  authorized  such  removal, 
or  execute  any  office  or  franchise  within  Act  of  Forfeiture  Xuet  Appear.  —  The 
this  state,'*  admitted  of  no  limitation,  relation  must  show  an  act  of  forfeiture, 
and  were  too  broad  to  admit  of  the  con-  or  it  will  be  bad  on  demurrer.  Stale  v, 
struction  thatthey  extended  only  to  the  Hixon,  27  Ark.  398. 
offices  and  franchises  of  corporations  Semoval  for  Insanity  —  Ouardian  ad 
within  the  stale,  and  not  to  the  offices  Litem.  —  In  Com.  v.  Cooley,  i  Allen 
of  the  state  itself.  The  court  dis-  (Mass.)  358,  under  a  statute  authorizing 
tinguished  this  statute  from  the  statute  the  majority  of  the  justices  of  the  Su- 
of  9  Anne,  saying  that  the  terms  of  the  preme  Judicial  Court,  on  bill,  petition, 
latter  act  would  not  apply  to  an  office  or  other  process,  to  remove  district  at- 
such  as  was  involved  in  this  case.  See  torneys  and  other  officers  therein  named 
also  Rex  v,  Williams,  i  Burr.  407.  where  it  appears  that  the  public  good 
1.  Com.  V.  Allen,  70  Pa.  St.  472;  requires  it,  and  providing  for  a  sum- 
Burgess  V.  Davis,  138  111.  578;  Hyde  v.  mary  hearing,  an  information  was  filed 
State,  52  Miss.  670;  State  z\  Wilson,  30  for  the  removal  of  the  respondent  from 
Kan.  669;  State  z/.  Graham,  13  Kan.  an  office  embraced  in  the  act.  upon  the 
14I*  ground  that  he  had  been  rendered  un- 
common Law  and  Statute.—  In  State  able  to  perform  the  duties  of  the  office 
V.  McLain,  58  Ohio  St.  313,  it  was  said  by  reason  of  a  deranged  and  enfeebled 
that  by  a  rule  of  the  common  law  faith-  intellect.  It  appearing  from  the  return 
ful  performance  of  the  duties  of  an  of  the  notice  in  the  proceeding  that  the 
office  was  the  tacit  condition  upon  respondent  was  confined  in  an  insane 
which  the  continued  right  to  hold  the  asylum,  it  was  held  that  a  guardian  ad 
office  depended,  and  that  any  breach  of  litem  should  be  appointed  for  him. 
that  condition  constituted  a  cause  for  8.  Com.  v.  Allen,  70  Pa.  St.  471. 
the  forfeiture  of  the  office;  but  under  8.  Com.  v.  Pittsburgh,  14  Pa.  St.  181. 
the  statute   which    specifies    the  acts  See  State  v,  Cahaba,  30  Ala.  67. 
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e.  Interference  with  Officer  Where  Title  Not 
Involved.  —  It  ia  held  that  quo  warranto  is  not  the  legal 
instrument  of  prohibiting  or  restraining  a  public  officer  or  person 
exercising  a  public  franchise  from  doing  any  particular  act  or 
thing  the  right  of  doing  which  is  claimed  by  virtue  of  such  office 
or  franchise  as  constituting  a  portion  of  the  powers  and  privileges 
incident  thereto.*  But,  on  the  other  hand,  where  the  act  com- 
plained of  involves  the  exercise  of  a  franchise,  within  the  mean- 
ing of  a  statute  providing  for  proceedings  in  quo  warranto  agfainst 
persons  who  unlawfully  hold  or  exercise  any  public  office  or  fran 
cbise,  such  remedy  is  proper.* 

/.  Validity  of  Statute  under  Which  Office  Exercised. 
•-T-  In  the  exercise  of  a  public  office  or  franchise  depending  upon 
a  legislative  enactment,  the  constitutionality  of  such  enactment 
may  be  inquired  into  in  quo  warranto  proceedings  against  the 

to  hold  or  exercise  any  *'  privilege,  ex-  legality  of  a  ftale  by  such  board  of  a 

emption,  or  license  "  which  has  been  poor  farm,  upon  the  ground  that  the 

improperly  or  without  warrant  of  law  sale  of  the  property  was  made  to  mem- 

issued  or  granted  by  any  officer,  etc.  bers  of  the  board.     The  board  had   a 

Without   the  aid   of  such  a  statute,  lawful  right  to  sell,  and  in  selling  exer- 

however,  a  mere  privilege  to  do  an  act  cised  a  franchise,  and  while  the  sale  to 

not  conferred  by  charter  or  grant,  as  members  of  the  board  may  be  void  on 

where  by  municipal  ordinance  the  priv-  the  grounds  of  public  policy,  it  is  not 

ilege  of  using  city  streets  is  granted  to  the  function  of  quo  warranto  proceed- 

a  railway  company,  is  not  a  franchise,  ings  to  inquire  into  this  character  of 

Chicago  City  R.  Co.  v.  People,  73  III.  wrong,     McDonald  v.  Alcona  County, 

547.     See  supra^  II.  2.  b,  (4)  Ouster  of  91  Mich.  459.     See  also  State  e^.  Lyons, 

Particular  Franchises  Usurped,  31  Iowa  432. 

1.  State  V.  Evans,  3  Ark.  588;  Atty.-  9.  Cochran  v.  McCleary,  22  Iowa  85, 

Gen.   V.  Salem,    103   Mass.    139;    Mc-  wherein  it  was  held  that  quo  warranto 

Donald  v.   Alcona   County,   91    Mich,  was  the  proper  proceeding  to  test  the 

459;  People  V,  Ft.  Wayne,  etc.,  R.  Co.,  right  of  a  mayor  to  preside,  by  virtue 

?2  Mich.  522;  People  v,  Whitcomb,  55  of  his  office  as  mayor,  over  meetings  of 
11.  176,  holding  that  the  question  the  municipal  council;  Reynolds  v, 
whether  officers  of  a  city  could  extend  Baldwin,  i  La.  Ann.  162;  Atty. -Gen. 
the  government  beyond  certain  original  v,  McDonald.  3  Wis.  805. 
limits,  and  levy  taxes  and  enforce  For  Szaapls,  where  the  object  of  a 
ordinances  in  the  annexed  territory,  relator  was  to  ascertain  whether  the 
could  not  be  raised  by  quo  warranto;  defendants,  as  supervisors  and  assess- 
State  V,  Newark,  57  Ohio  St.  430,  ors  of  taxes,  were  justified  by  an  act 
wherein  it  was  held  that  quo  warranto  of  the  legislature  in  levying  and  col- 
proceedings  were  not  proper  to  test  the  lecling  taxes  to  enable  them,  as  super- 
right  of  a  city  council  to  employ  fire-  visors,  to  subscribe  for  shares  of  the 
men  in  its  fire  department,  etc.,  without  capital  stock  of  a  turnpike  company,  at 
the  appointment  of  the  mayor.  See  the  cost  of  the  inhabitants  of  the  town- 
also  State  v.  Smith,  55  Tex.  449.  ship,  it  was  held  that  quo  warranto 
Enloiroaiiieat  of  Performanoe  of  Ihities.  against  such  supervisois,  on  the 
—  It  is  not  the  appropriate  remedy  ground  that  they  were  exercising  the 
when  the  object  is  to  enforce  the  per-  office  of  supervisors  and  assessors  of 
formaoce  of  duties  imposed  by  law.  taxes  in  the  township,  and  the  right 
Atty.-Gen.  v.  Salem,  103  Mass.  139.  and  authority  to  assess  upon  and  ccl- 
Under  a  statute  providing  that  a  lect  from  the  inhabitants  taxes  for  the 
private  citizen  may  bring  an  action  in  use  of  a  turnpike  company,  without 
the  nature  of  a  quo  warranto  by  special  any  warrant  or  authority  and  under 
leave  of  the  court,  such  an  information  and  by  color  of  a  ceitaln  Act  of  Assem- 
agftinst  a  board  of  supervisors  is  not  bly,  was  the  proper  remedy.  Com.  v, 
the  proper  remedy  to  inquire  as  to  the  M' Williams,  11  Pa.  St.  68. 
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person  assuming  to  exercise  the  office  or  franchise.^ 

g.  Exercise  of  Office  under  Invalid  Incorporation.  — 
The  weight  of  aathority  supports  the  proposition  that  quo  war- 
ranto proceedings  against  public  officers  may  be  maintained  when 
the  purpose  of  the  proceeding  is  to  attack  the  validity  of  the 
corporation  under  which  the  office  is  claimed.*  But  if  the  legis- 
lature make  the  fact  of  incorporation  or  no  incorporation  to 
.depend  upon  the  action  and  determination  of  some  officer  or 
tribunal  which  the  courts  will  have  no  power  to  revise,  in  a  pro- 
ceeding by  quo  warranto  against  persons  who  assume  to  exercise 
powers  given  by  the  act  of  incorporation  no  inquiry  can  be  made 
into  the  legality  of  the  corporation.' 

Lagallj  AnthtfriMd  Publi*  OiBM.  —  It  is  held  that  an  information  will 
not  lie  to  try  the  right  to  an  office  which  is  not  a  legall}'^  author^ 
ized  public  office,  because  the  state  interposes  only  on  the  ground 
that  its  sovereign  rights  are  interfered  with  by  usurpation  of  one 
of  its  offices,  or,  at  least,  an  office  which  derives  its  authority 
from  the  state.* 

1,  Crawford  v.  Bradford,  23  Fla.  406;  equally  forcible  and  effective  as  against 

Hinze  v.   People,  92  111.  413:    People  the  law  under  which  the  relators  assert 

V.  Riordan,  73  Mich.  50^;   Taggart  v,  title  to  the  offices,  the  relators  have  no 

Perkins,  73   Mich,  303   [citing  People  standing,   and   cannot    prevail   in   the 

V.  Maynard,  is  Mich.  463*   Atty.-Gen.  litigation.     State  v.  Stuhr,  52  Neb.  209. 

V.  Amos,  60  Mich.  372;  People  v.  Jack-  8,  See  infra,  IV.  3.  b.  In  Proceedings 

son,  etc..  Plank  Road  Co.,  9  Mich.  285;  Against    Corporations    and   Individual 

Atty.-Gen.  v,  Holihan,  29  Mich.  116];  Momhers, 

State  V.  Hefifner,  39  Ohio  St.  368;  State  I,  State  v.  Goowin,  69  Tex.  57. 

V.    Canary,   60    Ohio   St,    208;    Com.  4.  State    v»    North,    42     Conn.    87, 

V.  Den  worth,  145   Pa.  St.  177;  State  v,  wherein    the  court  said   that  Rex  v, 

Riordan,  24  Wis.  484.  Boyles,  2  Stra.  836,  is  the  single  £ng* 

Ip  Taggart  v,  Pertiins,  73  Mich.  303,  lish  authority  to  the  contrary.  In  this 
it  was  said:  '*  The  idea  seems  to  be  latter  case  an  information  in  the  nature 
that  the  people  are  estopped  from  ques-  of  quo  warranto  was  allowed  against 
tioning  the  validity  of  a  law  enacted  by  one  to  show  by  what  authority  he 
their  representatives;  that  to  an  accu-  claimed  to  be  bailifif  of  the  ville  of 
sation  by  the  people  of  Michigan  of  South  wold  in  the  county  of  Suffolk, 
usurpation  upon  their  government,  a  over  the  objection  that  it  did  not  appear 
statute  enacted  by  the  people  of  Michi-  that  Southwold  was  a  corporation  either 
gao  is  an  adequate  answer.  The  last  by  charter  or  prescription,  so  as  to  make 
proposition  is  true,  but  if  the  statute  it  a  usurpation  upon  the  crown,  as  it 
relied  on  in  justification  is  unconstitu*  might  be  only  a  private  oMce,  as  bailiff 
tional,  it  is  a  statute  only  in  form,  and  of  a  manor,  and  it  was  held  that  the 
lacks  the  force  of  law,  and  is  of  no  demurrer  admitted  the  ville  of  South- 
more  saving  effect  to  justify  action  old  to  be  an  ancient  town,  and  that  this 
under  it  than  if  it  had  never  been  en-  was  a  public  office  of  great  trust  and 
acted.*'  pre-eminence  within  the  town,  as  al- 

Mlators   Claiming    nndar   tJaeoiiititii-  leged,  and  that  the  setting  up  of  such 

tional  Law.  —  Where  the  relators  in  an  an    office    is    a   usurpation.     But   see 

action  of  quo  warrantq  to  oust  respond-  supra^  II.  S.  b,  (2)  Illegal  Organisation  of 

ents  from   certain   offices  and    obtain  Public  Corporations;  and  infra,  IV.  3.  i>. 

possession   thereof   base  their  rijjht  to  In  Proceedings  Against  Corporations  and 

the  relief  on  the  unconstitutionality  of  Individual  Members. 

a  statute  under  which  the  respondents  Offlee   under   UneontUtational   Ael.  -^ 

claim  to    occupjr   the  offices,  and  the  Quo  warranto  is  proper  against  persons 

arguments  and  reasons  for  declaring  who    assume  to  hold   offices   created 

9uch    law    unconstitutional  would  be  under  acts  which  are  void,  as  being  in 
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h.  To  Try  Private  Rights  —  (i)  In  General. — Quo  war- 
ranto is  not  allowed  where  the  law  affords  a  private  remedy.  In 
other  words,  it  is  not  the  proper  remedy  when  only  private 
rights  are  involved,  and  can  be  resorted  to  as  a  general  rule  only 
when  the  public,  in  theory  at  least,  have  some  interest.' 

contravention  of  the  constitution.     And  his  rights  of  property  in  such  cases, 

in  such  cases  it  is  held  that  whether  He  may  adopt  any  of  the  remedies  he 

there  can  be  a  usurpation  or  intrusion,  would  have  under  like  circumstances 

legally   speaking,    when    there    is    no  against   a    natural    person.      State    v. 

lawful  office  is  not  a  material  inquiry.  Pittsburgh,  etc.,   R.   Co.,  50  Ohio  St. 

Hinze  v.  People,  92  III.  406.  250. 

1.  People  V.  Ridgley,  21  111.66;  Peo-  If  a  turnpike  company  opens  a  road 
pie  V.  Cooper,  139  111.  461;  Minck  v,  through  the  land  of  a  person,  without 
People,  6  111.  App.  127;  Atty.-Gen.  v.  making  him  a  compensation  pursuant 
Detroit  Suburban  R.  Co.,  96  Mich.  65;  to  the  direction  of  the  act,  the  court 
Territory  z/.  Virginia  Road  Co.,  2  Mont,  will  not,  at  the  relation  of  the  party 
103;  Com.  V,  Allegheny  Bridge  Co.,  20  claiming,  grant  an  information  in  the 
Pa.  St.  189,  whicjh  was  a  proceeding  nature  of  a  quo  warranto  against  the 
instituted  on  the  relation  of  a  private  company,  but  will  leave  the  party  in- 
citizen  against  a  bridge  company  to  try  jured  to  his  remedy  in  the  usual  course 
the  title  of  the  defendant  to  the  corpo-  of  the  common  law.  People  v.  Hills- 
rate  franchises  claimed  and  exercised  dale,  etc..  Turnpike  Co.,  2  Johns.  (N. 
by  it,  alleging  that  it  had  violated  and  Y.)  190.  See  also  People  v.  Grand 
forfeited  its  charter  by  reason  cf  the  River  Bridge  Co.,  13  Colo.  ri. 
fact  that  it  had  refused  to  allow  the  re-  EeooTery  of  Beal  Property  —  Escheat. — 
lator  to  pass  at  certain  rates  of  toll.  It  An  information  in  the  nature  of  quo 
was  held  that  this  was  not  sufficient  warranto  is  not  the  proper  remedy  for 
upon  which  to  base  the  action;  that  if  the  recovery  of  real  estate  except  where 
the  allegation  were  true  jt  might  re-  the  real  estate  has  escheated  or  been 
suit  in  a  legal  injury  to  the  relator,  but  forfeited  to  the  state  for  its  use.  State 
such  legal  injury  does  not  entitle  him  v.  Shields,  56  Ind.  528. 
to  this  particular  remedy,  but  to  the  Bight  to  Exercise  a  Franchise.  —  In 
appropriate  action  in  his  own  name  for  Atty.-Gen.  v.  Detroit  Suburban  R.  Co., 
damages.  96  Mich.  65,  the  attorney-general  asked 

Proper  Exerdse  of  Sight  of  Eminent  leave  to  file  an  information  in  the  na- 
Bomain.  —  Except  where  the  proceeding  ture  of  a  quo  warranto  against  the  cor- 
is  brought  to  try  title  to  an  office,  in  poration,  because  said  company  was 
which  the  defendant  may  be  ousted  exercising  a  franchise  and  privilege 
and  the  claimant  inducted,  or  where  it  not  conferred  by  law,  in  that  the  per- 
is brought  to  determine  the  title  of  a  mit  given  by  the  township  board  was 
corporation  to  property  claimed  by  the  void  upon  its  face  for  purporting  to 
state,  it  is  always  limited  to  a  determi-  grant  an  exclusive  and  perpetual  right, 
nation  of  the  right  of  a  corporation  to  and  it  was  held,  that  this  did  not  estab- 
the  exercise  of  certain  powers  and  lish  a  case  of  public  interest  to  justify 
franchises  which  can  be  derived  only  a  proceeding  by  quo  warranto  to  test 
from  the  grant  of  the  state.  It  is  not  a  the  validity  of  such  grant.  This  deci- 
remedy  to  determine  disputes  between  sion  is  based  upon  People  v.  Mutual 
the.  corporation  and  private  persons  as  Gas-Light  Co.,  38  Mich.  154  holding 
to  the  ownership  of  properly.  Where  that  a  violation  of  a  contract  must  be 
the  power  of  eminent  domain  has  been  redressed  as  all  ordinary  wrongs  are 
conferred  on  a  corporation  by  the  state,  redressed,  and  that  such  conduct  in  no 
it  is  not  a  matter  to  be  determined  in  way  concerns  the  state, 
quo  warranto  whether  the  corporation  liiformation  by  Creditors. —  Application 
in  the  exercise  of  the  power  has  perpe-  by  judgment  creditors  of  a  manufac- 
traied  a  fraud,  and  wrongfully  and  un-  turing  corporation  for  leave  to  file  an 
justly  acquired  the  property  of  a  private  information  to  enforce  forfeiture  for 
person,  and  if  found  guilty  to  oust  it  nonuser  of  its  franchises  was  refused  in 
therefrom.  Other  and  more  appropri-  the  absence  of  any  showing-  that  the 
ate  civil  remedies  are  provided  the  ciii-  more  appropriate  statutory  remedy 
sen  for  the  i^ssertion  and  protection  of  provided  for  judgment  creditors   was 
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(2)  Title  of  Relator  to  Office,  —  Quo  warranto  did  not  originally 
lie  to  determine  which  of  two  persons  was  entitled  to  an  office, 
and  in  the  absence  of  statute  the  primary  and  fundamental  ques- 
tion is  whether  the  defendant  is  entitled  to  hold  the  office,  and 
not  as  to  the  right  of  an)'  other  person  who  may  claim  it.^  But, 
under  the  various  statutory  provisions  now  prevailing,  in  quo 
warranto  proceedings  by  the  state  where  the  officer  of  the  state 
is  authorized  to  set  up  the  title  of  the  person  claiming  the  office, 
or  in  proceedings  in  quo  warranto  instituted  by  the  relator  him- 
self, claiming  the  office,  or  in  action^  by  claimants  of  offices 
against  alleged  usurpers,  both  the  right  of  the  incumbent  and  the 
title  of  the  relator  or  plaintiff  are  proper  subjects  of  adjudication.* 

not  available.       People    v.    Wayland  in  this  case,  and  the  persons  en utled  to 

Wood  Mfg.  Co.,  33  Mich.  413.  hold  the  different  offices  are  not  made 

1.  Campbell  v.  Goodrich,  27  Ark.  14;  parties  thereto,  still  there  is  no  defect 

Kewcura  ».  Kiriley,  13  B.  Mon.  (Ky.)  of  parties  plaintiff."     Bartlett  z/.  State, 

519;   State  V.  Rose,  84  Mo.  198;  State  13  Kan.  99. 

V.   Townsley,    56   Mo.    113;     State    v,  2.  California.  —  People  v.  Scannell, 

Meek,    129    Mo.   432;    State    v,    Ralls  7  Cal.  432;    Ex  /.  Henshaw,  73  Cal. 

County  Ct.,  45   Mo.  58,  wherein  it  ap-  486. 

peais  that  in  information   proceedings  Dakota.  —  Territory  t/.  Hauxhurst,  3 

on  the  relation  of  one  claiming  the  re-  Dakota  205. 

laior  can    have  a  judgment,   but  the  Florida.  —  State  v.  Herndon,  23  Fla. 

judjirment   is  only  that  the  usurper  be  287;  State  v.  Anderson,  26  Fla.  240. 

ojsied.  though  the  title  of  the  relator  Georgia.  —  Crovatt  v.  Mason,  loi  Ga, 

is  incidentally  determined,  and  upon  246. 

the  determination  of  the  quo  warranto  Indiana.  —  Yonkey  v.  State,  27  Ind. 

proceeJings  the  relator  may  submit  to  236;  State  v.  Bieler,  87  Ind.  320;  State 

the   governor    such    evidence   of    his  v.  Shay,  101  Ind,  38;  Brown  v.  Goben, 

election    and    obtain    a    commission;  122  Ind.  Z13. 

State  V.  Vail,  53  Mo.  97;  State  r.  Era-  Kansas.  —  State  v.  Cobb,  2  Kan.  48. 

ser,  56  N.  J.  L.  3;    Davis  v,  Davis,  57  Louisiana,  —  Guillotte  v.  Poincy,  41 

N.J.  L.  203,  holding  that  the  statute  La.  Ann.  333. 

permitting  the  proceeding  on  the  rela-  Michigan.  —  People  v.  Miles,  2  Mich, 

tion  of  private   persons   was  only   to  349;    People  t/.  Knight,  13  Mich.  231; 

modify  the  procedure  so  as  to  enable  a  People  v.  Lord,  9  Mich.  232. 

certain  class  of  persons  to  initiate  the  Minnesota,  —  State  v.  Smith,  3  Minn, 

proceeding  at  will  and*  without  the  per-  240. 

mission  of  the  court,  and  did  not  affect  Nebraska.  —  State  v.  Frantz,  55  Neb. 

the  subject  for  judicial  inquiry.     State  167;  State  v.  Stein,  13  Neb.  529;  State 

f.  Lane.  16  R.  I.  620;  Rex  v.  Bedford  v.  Moores.  52  Neb.  634. 

Level,  6  East  356.  New  York.  —  People  v.  Snedeker,  3 

"Whenever  any  person   usurps  an  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  233;  Peo- 

office,  and  attempts  to  hold  it  wrong-  pie  v.  Ryder,  12  N.  Y.  433;    People  v. 

fully  and  without  any  legal  authority,  Knox,  38   Hun  (N.  Y.)  238;    People  v. 

as  the  county  attorney  alleges  that  the  Nolan,  loi  N.  Y.  543;  People  v.  Cono- 

dcfenddnls  have  done  and  are  doing  in  ver,  6  Abb.   Pr.  (N.  Y.  Supreme  Ct.) 

this  particular  case,  then  we  suppose  220;  People  v.  Walker,  23  Barb.  fN.  Y.) 

ihai  not  only  the  stare,  but  also  any  304. 

individual  who  may  be  entitled  to  hold  North  Carolina.  —  Patterson  v. 

the  office,  may  maintain  an  action  in  Hubbs,  65  N.  Car.  119. 

the  nature  of  quo   warranto   to  oust  Ohio.  —  State  v.  Heinmiller,  38  Ohio 

soch  usurper  from  such   office.     But  Si.  no. 

wch  has  a  separate   action,  and  the  South  Carolina.  —  Alexander  v.  Mc- 

t»o  together  do  not  have  a  joint  action.  Kenzie,  2  S.  Car.  8r. 

Neither  is  a  necessary  party  when  the  Texms.  —  State    v.    Owens,   63   Tex. 

other  conimenccs  the  action.     Hence,  265;  Williamson  v.  Lane,  52  Tex.  335; 

although  the  state  is  the  only  plaintiff  McAllen  v.  Rhodes,  65  Tex.  348. 
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But  where  an  information  i3  filed  in  the  name  of  the  state  on  the 
relation  of  one  claiming  the  office  alleged  to  have  been  usurped^ 

Utah,  —  People  v,  Clayton,  4  Utah  and  that  while  the  act  of  April  13, 1840. 

433;  People  V.  Cohn,  7  Utah  352.  spoke  only  of  disputes  between  persons 

Washin^ion»  —  Fawcetl    v,   Superior  claiming  to  be  duly  elected  to  fill  any 

Ct.,   15  Wash.  342;   Stale  v.  Superior  office,  its  purview  was  broad  enough  to 

Ct.,  15  Wash.  376.  cover  all  questions  arising  on  writs  of 

West  Virginia^  —  State  v.  Shank,  36  quo  warranto  between  rival  claimants 

W.  Va.  223.  oi  elective  offices;    that  its  object  was 

Wisc9nsin,  —  State  v.  Pierce,  35  Wis.  to  end  disputes  at  a  blow,  and  that  the 
loi.  relator's  title  was  as  much  open  to  in- 
Pending  Election  Contest.  —  In  an  In-  quiry  as  the  defendants'.  Com.v.  Cul- 
formation  in  the  nature  of  a  quo  war-  len,  13  Pa.  St.  133. 
ran  to  by  the  state,  on  the  relation  of  One  M»tor  Against  Several  XeepenA* 
the  attorney-general,  to  oust  one  claim-  enta.  —  In  quo  warranto  proceedings  on 
ing  a  public  office,  alleging  that  an-  the  information  of  one  person  to  in- 
other  is  the  person  entitled  to  the  office,  quire  by  what  authority  several  per- 
the  court  will  not  adjudicate,  after  ad-  sons  claimed  to  exercise  the  office  of 
judging  that  the  respondent  is  not  en-  directors  of  a  bank,  one  of  the  defend- 
tiiled  to  the  office,  whether  such  latter  ants  disclaimed,  judgment  of  ouster 
person  is  entitled  to  the  office  or  not,  was  rendered  against  him,  and  the 
the  election  of  the  person  alleged  by  others  pleaded  to  issue.  Counsel  for 
the  attorney-general  to  be  entitled  to  the  the  relator  moved  for  a  rule  to  show 
office  being  then  involved  in  a  regular  cause  why  the  relator  should  not  have 
election  contest.  State  v,  Taylor,  is  the  office  of  director  of  the  bank  in  the 
Ohio  St.  144.  place  of  the  defendant  against  whom 

Keoassity  of  Belation  of  Claimant.  —  In  judgment  of  ouster  had  been  given, 

Missouri  it  was  held  that  in  case  of  in-  and  it  was  held  that  if  the  defendant 

formation  by  the  attorney-general  on  against  whom  the  judgment  had  been 

behalf  of  the  state  against  one  holding  given   were    the    only    respondent,   it 

an  office,  the  private  rights  of  a  third  would  be  the  duty  of  the  court,  under 

party  claiming  the  office  are  not  deter-  the  statute,  to  investigate  the  legality 

mined,  and  that  when  a  private  person  of  the  election  of  the  relator,  but  that 

wishes  to  have  his  right  to  an  office  ad-  the  complaint  being  against  three,  and 

judicated,  the  information  should  be  the  judgment   against  only  one,  the 

prosecuted  at  his  relation.     Hunter  v,  others   having  pleaded   to   the    issue. 

Chandler,  45  Mo.  452.  which  plea  was    still   pending   undis- 

Corporate  Offices  —  Ordering  Kew  Eleo-  posed  of,  the  court  could  not  determine 
tion.  —  An  information  by  several  the  right  of  the  relator  until  there 
against  others  to  show  cause  why  the  should  be  a  final  disposition  of  the 
latter  claimed  to  enjoy  the  franchises  complaint  agairist  all  the  defendants, 
of  a  life-insurance  corporation  set  forth  Com.  v.  Sparks,  6  Whart.  (Pa.)  416. 
that  a  charter  was  granted  providing  Appointive  Offioe — Written  Appoint- 
that  the  corporate  powers  should  be  ment  of  Selator.  —  In  an  action  in  the 
exercised  by  a  board  of  trustees,  to  nature  of  a  quo  warranto  on  the  relation 
consist  of  six  persons,  and  a  secretarv,  of  one  claiming  the  office  in  question, 
to  be  elected  on  the  second  Monday  in  or  a  reasonable  preference,  to  which  he 
December,  annually,  or  within  forty  was  entitled  under  the  civil-service 
days  thereafter.  Both  plaintiffs  and  law,  ou  an  appeal  from  a  judgment  of 
defendants  claimed  the  offices  in  the  ouster  which  at  the  same  time  at- 
corporation,  and  to  be  entitled  to  pos-  tempted  to  induct  the  defendant  into 
sess  and  enjoy  the  offices  and  fran-  the  office  the  judgment  was  affirmed  as 
chises  thereof,  under  acts  passed  at  to  the  ouster,  but  was  modified  in  so 
different  times,  altering  the  charter,  far  as  it  attempted  to  induct  the  relator 
but  which  had  never  been  accepted  by  into  the  office.  It  was  held  that  the 
the  corporation.  Upon  holding  that  written  appointment  of  the  relator  to 
the  defendants  must  be  ousted,  the  the  position  was  necessary  before  the 
court  also  adjudged  that  the  relators  court  could  decree  in  quo  warranto  that 
were  noi  entitled  to  possess  and  enjoy  he  be  inducted  into  the  office;  that  the 
the  offices  and  franchises,  and  ordered  jurisdiction  of  the  court  was  exhausted 
a  new  election  for  trustees  to  be  held;  when  it  determined  that  the  defendant 
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and  the  court  renders  judgment  of  ouster  without  passing  upon 
the  claim  of  the  relator  to  the  office,  the  respondent  cannot  com- 
plain.* 

L  Possession  and  User.  —  Quo  warranto,  or  a  proceeding  in 
the  nature  thereof,  lies  only  against  one  who  is  in  the  possession 
and  user  of  the  office,  and  not  against  one  who  merely  lays  claim 
to  the  office,  or  who  has  never  been  admitted  thereto.* 

4.  BzdiifiiTenesB  of  Remedy  -^  a.  In  General.  —  The  general 

was  unlawfully  in   possession  of  the  the  oflSce;  but  irho  had  dooe  acts  and 

office  and  ordered  a  judgment  of  ous-  bad  omitted  to  do  acts,  while  In  the 

ter;   and  that  the  relator  was  entitled  possession  of  the  office,  which  forfeited 

lo  compel  the  justice  by  a  writ  of  man-  liis  right  further  to  hold  it,  although 

damus   to    appoint    him.       People    v,  for  some  cause  unknown  he  had,  iritk- 

Tobey,  153  N.  Y.  381.  out  resif^ning  and  without  having  had 

1.  Gano  V.  State,  10  Ohio  St.  238.  any  judgment  rendered  against  him. 
Sometimes  it  is  also    provided    by  abandoned  the  office,  and  was  at  the 

eiatuie  that  where  the  district  attorney  time  of  the  action,  and  had  been  eir«r 

files  a  complaint  upon  the  relation  of  a  since  the  commencement  thereof,  out 

private  person  the  judgment  need  not  of  the  possession  of  the  office,  without 

necessarily  be  upon  the  right  of  the  attempting  to  use  or  exercise  any  Of 

party  alleged  to  be  entitled  to  the  office,  the   rights    or  franchises    thereof.    A 

bat  may  be  upon  the  right  of  the  de-  mere   want  of  possession  of  a  public 

fendant    alone.     People    v.    Green,    i  office  at  the  time  of  the  commencement 

Idaho  238;  People  v.  Knight,  13  Mich,  of  proceedings  in  the   nature  of  quo 

231.  warranto  to  oust  the  officer  will  not  de- 

Baooyeiy  of  Feet  aBd  XmoliimisiitB.  —  feat  the  action,  because  the  office  is  not 

See  article  Pubuc  Officers,  anie^  p.  vacant  within  the  meaning  of  the  law. 

239.  State  V,  Graham,  13  Kan.  141. 

2.  Sablett  v.  Bed  well,  47  Miss.  266;  An  laoambent  cannot  use  an  informa- 
Atcy.*Gen.  v,  Megin,  63  N.  H.  378;  tion  in  the  nature  of  quo  warranto 
Roberson  v.  Bayonne,  58  N.  J.  L.  336;  against  one  who  has  not  been  in  the 
Huines  v.  Chosen  Freeholders,  47  N.  actual  possession  or  user  of  the  office. 
J.  L.  454;  People  V.  Ferris,  16  Hun  (N.  Haines  v.  Chosen  Freeholders,  47  N.J. 
Y.)  221,  76  N.  Y.  336;  People  v.  Mc-  L.  454;  UpdegrafT  v.  Crans,  47  Pa.  Sit. 
Cullough,  II  Abb.  Pr.  N.  S.  (N.  Y.  Su-  103.  But  see  State  r.  Meek,  129  Mo. 
preme  Cl)  129;    Clapp  v,  Guy,  31  N.  432. 

Y.  App.  Div.  535;  Updegraff  v,  Crans,  Under  the  statute  in  I^foa  providing 

47  Pa.  St.   103;    Rex   v,  Ponsonby,   i  that "  when  several  persons  claim  to 

Ves.  Jr.  i;  Rex  v,  Whitwell,  5  T.  R.  85.  be  entitled  to  the  same  office    •    •    ♦ 

TaMag  ttatk. -^It  is  held  that  tlie  a  petition  may  be  filed  against  all  or 
taking  of  the  oath  prescribed  by  law  is  any  portion  thereof,  in  order  to  try 
an  acceptance  and  user  of  the  office,  their  respective  rights  thereto,"  the 
notwithstanding  the  defendant  has  dis-  District  Court  may  try  the  title,  against 
charged  no  actual  duties  of  the  offide.  a  defendant  not  in  possession  of  the 
People  V.  Callaghan,  83  111.  135;  State  office,  at  the  instance  of  one  in  the  pos- 
er. Meek,  129  Mo.  436;  Rex  v,  Tate,  4  session  thereof.  State  v.  Van  Beek,  87 
East  337;  Rex  v.  Harwood,  2  East  177.  Iowa  569. 

Bat  ir  has  been  held  that  a  statement  The  Only  Legal  Semedy  for  a  Party  Out 

that  the  defendant  who  was  elected  bad  of  Oftoe  to  obtain  possession  of  the  office 

tendered  himself  to  be  sworn  is  not  is  by  a  proceeding  in  the  nature  of  quo 

sufficient.     Rex  t/.  Whitwell,  5  T.  R.  85.  warranto,  and  if  one  who  is  a  Je  facto 

Vaat of  Astual PoBBSSitoa.  —  An  action  officer  steps  out  of  the  place  where  the 

in  the  nature  of  quo  warranto  is  prop-  business  of  the  office  is  conducted,  an- 

erly  brought  against  a  person  who  had  other  who  claims  the  office  cannot  step 

been  duly  elected  to  a  public  office,  had  in  and  thereby  make  himself  a  de  ftufo 

qualified  and  taken  possession  thereof,  officer  and  avoid  the  necessity  of  brjng- 

aod  was  In  tlae  possession  and  control  ing  the  proper  action  to  tost  the  right 

thereof,  had  acted  as  such  for  a  time,  to  the  office.      Braidy  v.   Theritt,    17 

and  still  claimed  to  be  entitled  lo  bold  Kan.  471. 
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rule  as  to  the  appropriateness  of  the  remedy  by  quo  warranto  or 
statutory  proceedings  in  the  nature  thereof  is  that  such  proceed- 
ings are  the  exclusive  remedies  for  the  particular  grounds  of 
relief  to  which  they  are  applicable,*  except  when  other  remedies 
are  provided  for  specific  cases  as  concurrent  with  or  exclusive  of 
the  remedy  by  quo  warranto.* 

CoUateral  Attack.  —  The  title  to  an  office  cannot  be  collaterally 
attacked ;  *  and,  the  grant  of  corporate  franchises  being  from  the 
state,  proceedings  to  divest  the  grantees  of  their  charter  must  be 
by  the  same  power,  and  until  that  be  done  by  the  proper  and 

1.  Desmond   v,   McCarthy,  17  Iowa  But  in    First    Presb.   Soc,   etc.,    v 

525;  Gilroy's  Appeal,    100   Pa.    St.    5;  First    Presb.    Soc..   etc.,   25   Ohio   St. 

Com.  V.  Graham,  64  Pa.  St.  342;  Jen-  128,  it  was  held  that  where  two  sets 

kins  V.  Baxter,  160  Pa.  St.  200.  of  persons  were  claiming  to  be  a  cer- 

8.  See  infra^    III.    3.   /.    Concurrent  tain  incorporated  religious  society,  for 

and       Exclusive      Remedies  —  Election  the  benefit  of  which   a  trust  had  been 

Contests,  created,  equity  would  require  the  claim- 

8.  Jhons   V,    People,   25   Mich.  499;  ants  to  interplead,  and  so  ascertain  the 

Frey  v.   Michie,  68  Mich.  323;  Lamo-  true    beneficiary,    without  compelling 

reaux    v.    Atty.-Gen.,   89    Mich.    151;  either  set  of  claimants  to  establish  its 

Moore  z/.  Caldwell,  Freem.  (Miss.)  222;  corporate  rights  at  law,  as  neither  party 

Lope r  v.    Millville,   53   N.   J.    L.    362;  claimed  that  the  franchises  of  the  cor- 

State  V.  Ocean  Tp.,  39  N.   J.    L.  75;  poration  had  been  or  ought   to  be  for- 

People  V,  Cook,  14  Barb.  (N.  Y.)  259;  feited. 

Grant  z'.  Chambers,  34  Tex.  585;  Clark  Action  for  Fees.  —  Although  an  action 

V,  Com.,  29  Pa.  St.   129,  wherein  a  de>  on  the  case  for  the  fees  of  an  office  in- 

fendant  charged  with  murder  filed  a  volves  the  question  of  right,  and  may 

plea  to  the  jurisdiction  of  the  court  decide  it  between  the  parties,  it  is  not 

upon  the  ground  that  the  person  acting  a  specific  remedy  for  restoration  and 

as  president  judge  had  no  authority  to  admission  to  the  office,  but  the  writ  of 

act  as  such  because  he  had  no  right  to  quo  warranto  only  questions  the  incum- 

exercise  his  functions  within  a  county  bent's  right.      Newcum  v.  Kirtley,  13 

attached  by  the  legislature  to  his  dis-  B.  Mon.  (Ky.)  518. 

trict  subsequently  to  his  election.     It  Corporate    Office— Action    to  Beoover 

was  held  that  the  objection  could  not  Money  from  De  Facto  Officer.  —  A  corpora- 

be  raised  in  this  form;  that  the  plea  tion  cannot  test  the  right  of  a  person  to 

admitted  that  the  judge  was  a  judge  de  act  as  an  officer  thereof  by  a  civil  suit  to 

facto;  that  color  of  title  could  be  ques-  recover  moneys  alleged  to  have  been 

tioned  in  no  other  form  than  by  quo  received  by  him  as  such  officer,  upon 

warranto.     See  infra.  III.  1,  furisdic-  the  ground  that  he  is  no  longer  such 

tion  at  Laiv  and  in  Equity,  officer    and    that    another    has    been 

Beplevin  to  Becover  Property  of  Office,  elected  and  qualified  to  succeed  him, 

—  The  light  to  an  office  cannot  be  de-  where   the  defendant  still    holds   and 

termined  by  any  action  other  than  a  pro-  claims  the  office;  the  proper  remedy  is 

ceeding  in  the  nature  of  a  writ  of  quo  by  a  proceeding  in  the  nature  of  quo 

warranto,  or  by  an  information  as  pro-  warranto.     Hunt  v.  Pleasant  Hill  Cem- 

vided  by  the  statute.     Replevin  by  one  etery  Assoc.,  27  Kan.  734. 

claiming  the  office  to  recover  properties  Beoognition  of  Officer  by  Court.  —  Upon 

pertaining  to  the  office  is  not  a  proper  conflicting  claims  for  a  vacant  othce  the 

remedy.     Desmond   v,   McCarthy,    17  court  must  act  upon  the /rtm/Y/artV  evi- 

lowa  527.  dence  of  right  and  admit  the  one  pos- 

A  Bill  in  Equity  to  compel  the  deliv-  sessing  it,  leaving  the  other  to  pursue 

ery   of  corporate   property  is  not   the  the  proper  legal   remedy  for  the  recov- 

proper  remedy  wheie  it  appears  that  ery  of  possession.     Clarke  v.  Carpen- 

the  real  controversy  as  set  forth  in  the  ter,   81   N.   Car.    309.     See  also  In  rt 

bill  and  answer  is  upon  the  validity  of  Atty.-Gen.,  3  N.  Mex.  304;  Police  Jury 

the  election  of  the  defendants  as  direct-  v.  Foulhouze,  30  La.  Ann.  64. 

ors     of     the      corporation.       Bedford  Motion   to  Be  Allowed  to  Qualify.  — 

Springs  Co.  v,  McMeen,  161  Pa.  St.  639.  Where  one  who  claimed  the  office  of 

408  Volume  XVII. 


Proprietj  of  B«m«dy.  QUO   WARRANTO.    Ezoloaiveness  of  Bemody. 

legitimate  action  of  the  state  authorities  it  is  not  competent  in  a 
collateral  proceeding  to  show  any  matter  affecting  the  forfeiture 
of  the  charter.^  The  only  exception  to  the  rule  which  prohibits 
collateral  inquiry  by  a  private  citizen  into  supposed  illegal  acts 
of  a  corporation  is  where  express  legislative  permission  is  granted 
therefor.* 

b.  Comparison  with  Other  Remedies  —  (i)  Prohibition.  — 

Prohibition  cannot  be  used  when  quo  warranto  is  the  proper 
remedy,  as  for  the  purpose  of  reaching  and  correcting  a  usurpa- 
tion.* 

commonwealth's   attorney  moved  the  Co.,  i  Md.  Ch.  107;  Chesapeake,  etc., 

court  in  which  the  services  were  to  be  Canal  Co.  v.  Baltimore,  etc.,  R.  Co.,  4 

rendered  to  permit  him  to  qualify  and  Gill  &  J.  (Md.)  i;  Tagg^art  v.  Western 

enter  into  a  recognizance  as  the  proper  Maryland  R.  Co.,  2^  Md.  596. 

officer,  and  the  incumbent,  who  claimed  Michigan,  —  People  v,  Pontiac  Bank, 

the  same    office,    was  admitted  as  a  12  Mich.  527. 

party    to  the   motion,  a  judgment  in  Alississippi,  —  Bayless      v,      Orne, 

favor  of  the  incumbent  was  held  to  be  a  Freem.  (Miss.)  161. 

judicial  decision,  to  which  a  writ  of  Missouri.  —  Kayser    v,    Bremen,    16 

error  would  lie.     Bruce  v.  Fox,  i  Dana  Mo.  88. 

(Ky.)447.  Nevada,  —  State    v.    Osburn,    (Nev. 

Upon  the  Sospeniioii  of  the  Sheriff  by  the  1898)51  Pac.  Rep.  838. 

Coart,  and  appointment  of  his  deputy  to  New     Hampshire, — Sewall's     Falls 

discharge  temporarily  the  duties  of  ihe  Bridge  v.  Fisk,  23  N.  H.  171. 

office,  and  the  subsequent  selection  by  New    Jersey,  —  Elizabethtown     Gas 

the  board  of  supervisors  of  another  per-  Light  Co.  v.  Green,  46  N.  J.  Eq.  119; 

son  to  fill  the  office  temporarily,  it  was  Atty.-Gen.  v.  Stevens   i  N.  J.  Eq.  369; 

held  that  it  was  competent  for  the  court  Elizabethtown  Gas  Light  Co.  v.  Green, 

to  decide   without    an   action   of  quo  46  N.  J.  Eq.  118. 

warranto,  that  the  latter  was  in  posses-  New   York,  —  Atty.-Gen.  v.  Niagara 

sion  of  the  office,  the  court  saying  that  Bank,  Hopk.   (N.   Y.)  354;    Towar  v. 

the  decision  in  Desmond  v.  McCarthy,  Hale,  46  Barb.  (N.   Y.)  361;  Doyle  z/. 

17  Iowa  525,  that  the  proper  action  to  Peerless  Petroleum  Co.,  44  Barb.  (N. 

determine  the  right  to  an  office  is  quo  Y.)  239. 

warranto,  does  not  go  to  the  extent  of  Ohio,  — Johnson  v,  Bentley,  16  Ohio 
meaning  that  a  court  cannot  determine  97;  Armstrong  v,  Huston,  8  Ohio  552. 
who  of  conflicting  claimants  are  lawful  Pennsylvania,  —  Centre,  etc..  Turn- 
officers  authorized  to  serve  its  process,  pike  Road  Co.  v,  McConaby,  16  S.  & 
McCue  V,  Circuit  Ct.,  5t  Iowa  60.  R.  (Pa.)  140;  Com.  v,  Morris,  i  Phila. 

1.  Illinois.  —  Atty.-Gen.  v,  Chicago,  (Pa.)  411,  9  Leg.  Int.  (Pa.)  176;  Dyer 

etc.,    R.  Co.,   112  III.   520;    Whalin  v,  v.  Walker,  40  Pa.  St.  157. 

Macomb,  76  111.  49:  Wilmans  v.  State  Texas,  —  Brennan  z/.  Weatherford,  53 

Bank,   6   III.   667;    Lees  v.    Drainage  Tex.  330. 

Com'rs,  125  111.  47;  Baker  v.  Backus,  Virginia,  —  Crump  v,  N.  S.  Mining 

32  111.  79.  Co.,   7    Gratt.    (Va.)    352;     Pixley    v, 

Indiana, — Stoops   v,    Greensburgh,  Roanoke  Nav.  Co.,  75  Va.  320. 

etc.,  Plankroad  Co.,  10  Ind.  47;  John  2.  .Martindale  v.  Kansas  City,  etc., 

V,    Farmers',    etc.,    Bank,    2    Blackf.  R.  Co.,  60  Mo.  508. 

(Ind.)  367.  8.  Buckner  v.  Veuve,   63  Cal.    304. 

Kentucky. — Chambers  ;/.  Baptist  Ed-  And  see  article  Prohibition,  vol.  16, 

ucational  Soc.,  i  B.   Mon.  (Ky.)  220;  p.  1106. 

Galliopolis  Bank  v,  Trimble,  6  B.  Mon.  Conversely,  quo  warranto  cannot  be 

(Ky.)  601.  used  to  obtain  the  relief  appropriate  to 

Maryland.  —  Musgrave  v.  Morrison,  prohibition,  and  thus  the  latter  and  not 

54  Md.   161;    Regents  v.   Williams,  9  quo  warranto  was  held  to  be  the  proper 

Gill  &  J.  (Md.)  365;  Planters*  Bank  v,  remedy  against  the  trial  of  an  indict- 

Alexandria  Bank,  10  Gill  &  J.  (Md.)  346;  ment  alleged  to  have  been  found  by  ar 

Lord  V,  Essex  Bldg.  .\ssoc.  No.  4.  37  Md.  illegal  grand  jury.     Brunerz/.  Superio 

326;   Hamilton  v,  Annapolis,  etc.,  R.  Ct.,  92  Cal.  240. 
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(2)  Mandamtis,  —  At  an  early  period  it  was  established  by  the 
Court  of  King's  Bench  that  quo  warranto,  and  not  ofiandamus, 
was  the  proper  remedy  to  try  the  title  to  an  office  which  was  full 
de  facto ^  and  it  is  now  the  almost  universal  rule  that  mandamus 
cannot  be  invoked  to  settle  a  doubtful  claim  to  an  office  or  fran- 
chise, or  to  have  the  title  adjudicated  as  between  adverse  claim- 
ants.* 

1.  Leeds  v.  Atlantic  City,  52  N.J.  L.  52  N.  J.  L.  332:  State  «/.  Chosen  Frec- 

332  [I'Uin^  Rex  v,  Colchester.  2  T.  R.  holders.  35N.  J.L.  217;  Henry  cr.  Cam> 

259;  Rex  v.  York,  4  T.  R.  699;  Rex  v.  den,  42  N.J.  L.  335;  Worthley  r.  Sleen, 

Oxford  6  Ad.  &  El.  349].  33  E.  C.  L.  43  N.  J.  L.  542. 

87;  Reg.  V,  Derby,  7  Ad.  &  El.  419,  2        Ntvt  York,  —  People  v.  New  York.  3 

N.  &  P.  589,  34  E.  C.  L.  135;  Reg.  v,  Johns.  Ca8.(N.  Y.)  79;  People  v.  Ferris, 

Leeds.   11  Ad.  &  El.  512,  39  E.  C.  L.  16   Hun    <N.   Y.)  221,   76   N.    Y.   326; 

154;  Reg.  v»  Grimshaw,  lo  Q.  B.  747,  People  v,   Neubrand.   32  N.  Y.  App. 

59  E.  C.  L.  747.  Div.  49;    People  v,  Dalton,  34  N.  Y. 

And  where  a  councilor's  name  was  App.  Div.  6;  People  v,  Stevens,  5  Hill 

stricken  from  the  burgess  roll  it  was  (N.  Y.)  6t6;  People  v.  Lane.  55  N.  Y. 

held  that  quo  warranto  was  the  proper  219:  Matter  of  Gardner,  68  N.  Y.  467. 
mode  to  try  his  title,  and  not  a  man-        North  CaroUna.  —  Lyon  ».  Granville 

dam  us  to  the  mayor  to  hold  a  fresh  County,  120   N.   Car.   242;    Brown  v. 

election.     Reg.  v.  Ricketts,  3  N.  &  P.  Turner,    70    N.    Car.    93;    Ellison    v, 

151.  Raleigh.  89  N.  Car.  ifl6. 

B.  Arkansas.  —  Underwood  v.  White,        Pennsylvania.  —Com.  v.  Philadelphia 

27  Ark.  382.  County,  6  Whart.  (Pa.)  476;  Com.  v, 

California.  —  Hull  v.  Superior  Ct.,  63  Perkins.  7  Pa.  St.  42. 
Cal.  174;  People  v.  Olds.  3  Cal.  172.  Contra.  —  See  Dew  v.  Judges,  3  Hen. 

Connecticut.  —  Harrison  v.  Simonds.  &L  M.  (Va.)  i;  Harwood  v.  Marshall,  9 

44  Conn.  318;  Duane  v,  McDonald,  41  Md.  83;  Banton  v.  Wilson,  4  Tex.  400; 

Conn.  517.  Bradley  v.  McCrabb,  Dall.  (Tex.)  505; 

Georgia.  —  Bonner    v.    State,   7  Ga.  Strong,  Petitioner.  20  Pick.  (Mass.)  484, 

473.  which  was  a  mandamus  to  a  board  of 

Illinois,  —  People  v.  Korquer.  I    111.  examiners    to    issue    a   certificate    of 

104;  Akin  V.  Matteson.  17  111.  167.  apparent    election    to    the    petitioner, 

Indiana,  —  Mannix  z/.  State,  115  Ind.  although   the  court  there  said  that  he 

250;  McGee  v.  State,  Z03  Ind.  446.  might  be  obliged  to  resort  to  quo  war- 

Kansas.  —  Hussey    v.    Hamilton,    5  ran  to  to  test  the  title  to  the  office.     But 

Kan.  462:  State  v,  Hamilton  County,  the  general   tenor  of  the  decisions  in 

39  Kan.  85.  Massachusetts  is  to  recognize  the  general 

Maine,  —  French  v.  Cowan,  79  Me.  rule   rather   than    the  exception  to  ic. 

426.  And   see   Atty.-Gen.   v,   Simonds,  zii 

Michigan,  —  Curran     v,    Norris,    58  Mass.  256,  holding  that  where  respond- 

Mich.  514;  Frey  v,  Michie,   68   Mich,  ents  were  actually  exercising  the  oiBce 

327;    School   Dist.  No.  8  v.   Root,   61  in  (}uestion  with  an  apparent  or /r»Vpf a 

Mich.  373;  Doran  v.  De  Long,  48  Mich,  fticie  right,  the  proceeding  ifi  the  nature 

552;  People  V.  Detroit,  18  Mich.  338.  of  quo  warranto  was  the  appropriaie.  if 

Minnesota.  — State   v.  Sherwood,  15  not  the  only,  mode  in  which  the  ques- 

Minn.  221.  tion  could  be  settled. 

Missouri,  —  State  v.  May.   106  Mo.        PotilioB  fur    Mandstaus  Tsinn  u  an 

488;    State  V.    Rodman,  43   Mo.   260;  Aetion  in  Qao  Warranto. —  In  States. 

State  2/.  Thompson.  36  Mo.  72;  States.  Hamilton   County,  39  Kan.  85,  there 

Taaffe,   25    Mo.   App.    570:    St.  Louis  was  a  petition  for  a  writ  of  mandamus 

County  Ct.  v.  Sparks,  10  Mo.  117.  in  the  Supreme  Court  by  the  state  on 

Nebraska,  —  Anderson  v.   Colson,    i  the  relation  of  one   claiming  to  have 

Neb.  172.  been  elected  county  treasurer,  against 

Nevada,  —  Denver  r.  Hobart,  loNev.  the  members  of  the  board  of  commis- 

28.  sioners  of  the  county  and  the  county 

New  Hampshire.  —  Hill  v,  Goodwin,  clerk  thereof,  to  compel  the  county  to 

56  N.  H.  456.  canvass  the  returns  from  a  certain  pre- 

New  Jersey,  —  Leeds  v.  Atlantic  City,  cinct.     The  person  who  had  assuflMti 
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To  Comj^l  FrooMdiBgf  to  Jill  aa  Offioe.  —  An  office  is  not  vacant  where 
there  isd^Jc  facto  i.icuinbont.  In  such  a  case  quo  warranto  is  the 
proper  rcmeJy,  and  m:itidamus  will  not  be  granted  to  compel  a 
proceeding  to  fill  the  office  while  the  de  facto  officer  is  in  posses- 
sion and  before  quo  warranto  has  been  resorted  to.* 

Appropriftto  Bomody  for  Pouewioa.  —  But  where  the  relator  holds  a 
primi  facie  ikzid  uncontested  title  to  an  office,  or  where  his  title 
has  been  adjudicated  and  finally  established  by  a  competent 
tribunal,  a  writ  of  mandate  may  issue  to  put  him  iw  possession 
of  tlie  office  and  of  the  books,  papers,  and  apparatus  appertaining 
thereto.*     And  where  mandamus  is  used  by  one  who  has  diprima 

the  office  under  the  action  of  the  board  Penon  Boolarod  Elected  Need  Not  Bring 

was  made  defendant  and  filed  an  an-  Qao  Warranto.  —  When  tlierssult  of  the 

sver  disputing  the  claim  of  the  relator,  canvass  shows  the  'election  of  ao  indl- 

and  when  the  cause  came  on  for  dc-  vidual  to  a  particular  oDfice,   and  he 

cision  it  was  considered  as  an  action  in  qualifies  within  the   time  and   in  the 

the  nature  of  quo  warranto  between  the  manner  prescribed   by  law.  he  is  en- 

relator  as    plaintiff    and    the   allegsd  tilled  to  the  office  as  against  every  other 

wrongful  ofiicer  as  defendant,  and  the  person  laying  claim  thereto,  until  the 

petition  was  considered  as  so  amended,  result  of  the  election  so  declared  is  set 

▲Itematlvo  Sole  for  Qao  Warranto  or  aside  by  the  judgment  of  some  compe- 
Xandanni.  —  But  it  has  been  held  that  tent  court,  in  a  direct  proceeding  for 
the  court  will  not  grant  a  rule  in  the  that  purpose.  In  such  case  the  person 
alternative  for  a  quo  warranto  or  a  declared  to  have  been  elected  is  not  re- 
mandamus.  Reg  v.  Leeds,  it  Ad.  &  quired  to  institute  a  proceeding  to  have 
£1.  512,  39  E.  C.  L.  154.  the  judgment  which  has  already  been 

"V^ere  an  Ezpnss  Hx  oil  IiOgislatioA  given  in  his  favor  confirmed  by  the 
Sztingniihos  a  Pahlie  Offioe,  and  the  judgment  of  a  court,  before  he  can  en- 
officer  continues  10  exercise  the  office,  ter  upon  the  duties  uf  the  office.  If  it 
mandamus  will  not  be  granted  to  com-  be  alleged  by  any  one  that  the  result 
pel  him  to  desist,  but  quo  warranto  is  thus  ascertained  and  declared  is  not 
the  proper  remedy.  Worthley  t'.  Steen,  the  true  result,  and  that  there  is  a 
43  Nf.  J.  L.  544.  mistake,    fraud,   or    illegality    which, 

1.  Harrisonz/.  Simonds,  44.Conn.  318.  when  made  to  appear,    will    impeach 

'*  If  the  city  council  neglect  or  refuse  such  result,  it  is  for  the  party  charging 
at  the  proper  time  to  pass  an  ordinance  such  mistake,  fraud,  or  illegality  to 
providing  for  the  canvass  of  votes,  and  initiate  proceedings  to  avoid  it  on  that 
the  passage  of  such  ordinance  be  a  duty  account,  and  not  the  duty  of  the  per- 
enjoined  by  law,  the  courts  will  have  son  declared  elected  to  con^rm  it  by  the 
power  by  mandamus  to  compel  that  judgment  of  a  court.  La  Pointe  tr. 
body  to  act.  This,  however,  would  be  O'Malley,  46  Wis.  55. 
a  very  different  proceeding  from  quo  When  i^no  Warranto  Not  Availauie. -^ 
warranto  to  oust  an  incumbent  on  the  On  showing  cause  against  a  mandamus 
ground  of  prior  disability.  The  former  commanding  commissioners  to  admin- 
would  put  in  motion,  1.  /.,  compel,  the  ister  the  oath  of  office  as  commissioners 
council  to  act  as  the  law  directs.  The  to  a  person  who,  it  was  alleged,  had 
latter  would  destroy  the  exclusive  been  elected  by  a  majority  of  votes  un- 
characier  of  their  jurisdiction  to  in-  der  a  statute,  in  opposition  to  another 
vestigate  the  subjects  named,  and  person  whom  the  commissioners  had 
would  thus  be  a  clear  violation  of  the  sworn  In  as  having  a  majority  of  legal 
statute."  Darrow  v.  People,  8  Colo,  votes,  it  was  held  that  a  mandamus 
424.  w  )ul  J  lie,  on  the  ground  that  it  was  an 

8.  Mannix   v.   State,    115    Ind.    250;  office  for  which  a  quo  warranto  would 

McGee  v.  State,  103  Ind.  446;  Hull  v,  not  lie,    and   therefore   there   was   no 

Super  or  Ct.,  63  Cal.    174;    St.   Louis  other  remedy.     Reg.    v,  Keyningham 

County  Ct.z/.  Sparks,  10  Mo.  117;  Lyon  Level  Com'rs,    11  Jur.  58,  note.     And 

V.  Graoville  County,  120  N.  Car.  242;  see    Rex    v,   Bedford    Level,   3    East 

Doyle  V.  Raleigh,  89  N.  Car.  133.  356. 
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fcLcU  title  to  recover  possession  of  the  office  from  another  holding 
over  from  a  previous  term,  the  ultimate  right  to  the  office  is  not 
involved  and  cannot  be  determined.* 

(3)  Certioraru  —  Certiorari  to  ministerial  boards  or  officers  is 
not  the  proper  remedy  to  try  the  title  to  an  office  or  the  right  to 
exercise  corporate  franchises.  Quo  warranto  is  the  only  remedy 
which  affords  complete  relief,  and  although  questions  regarding 
the  legality  of  an  election  may  be  collaterally  raised  and  deter- 
mined by  certiorari  in  determining  the  validity  of  laws  or  ordi- 
nances of  municipal  bodies,  yet  for  the  purpose  of  directly  test- 
ing the  right  to  a  public  office  quo  warranto  and  not  certiorari  is 
the  proper  remedy.*  Nor  is  certiorari  allowed  for  the  purpose  of 
bringing  up  a  certificate  of  incorporation  or  other  proceeding  for 
the  purpose  of  enabling  the  court  to  determine  the  legal  exist- 
ence of  an  alleged  corporation.  For  the  purpose  of  determining 
such  questions  the  proper  remedy  is  by  scire  facias  or  quo  war- 
ranto, so  that  the  corporation  may  be  before  the  court.*     On  the 

1.  State  V,  Saxon«  25  Fla.  793;  Prince  a  fair  specimen  of  the  cases  there,  that 
V,  Skillin,  71  Me.  366;  Curran  v.  Nor-  by  some  means  the  evidence  upon 
ris,  58  Mich.  514,  decided  under  a  stat-  which  the  board  acted  was  before  the 
ute  providing  for  a  speedy  and  sum-  court,  which  is  an  unusual  thing  in  cer- 
mary  remedy  to  compel  an  incumbent  tiorari,  where  the  record  alone,  with  so 
whose  term  of  office  has  expired  to  de-  much  of  the  evidence  as  is  pertinent 
liver  to  his  successor  the  books  and  to  the  question  of  jurisdiction,  is  trans- 
papers  appertaining  to  the  office.  The  mitted  to  the  reviewing  court;  that  in 
court  held  that  in  such  a  proceeding  it  New  York  this  practice  is  founded  upon 
should  proceed  no  further  than  to  ascer-  the  code  provisions,  while  in  Washing- 
tain  the  fact  whether  such  person  ton  the  common-law  writ  of  certiorari 
claiming  to  be  the  successor  had  been  alone  can  be  depended  upon. 

by  the  proper  authority  declared  elected  The  Aotlon  of  a  Board  of  CanTasMn, 

or  appointed,  but  it  could  not  determine  whereby  one  is  permitted  to  unlawfully 

the  ultimate  right  of  such  person  to  the  intrude  into  an  office,  being  ministerial, 

office.  a  certiorari  to  review  such  action  is  not 

The  effect  of  a  mandamus  is  to  (ill  the  proper  remedy,  but  an  information 

the  office  by  putting  the  relator  in  pos-  in    the   nature  of    quo    warranto   lies 

session  of  it,  when  vacant,  so  that  the  against  the   intruder.     People  v.  Van 

right  may  be  tried  by  quo  warranto.  Slyck.  4  Cow  (N.  Y.)  297. 

Com.  V.  Philadelphia  County,  6  Whart.  8.  State  v.  Brown,  31  N.  J.  L.  355; 

(Pa.)  480.  Campbell  v.  Wainwright,  50  N.  J.  L. 

2.  Roberson  v,  Bayonne,  58  N.  J.  L.  555,  holding  that  after  the  certificate  of 
326;  Stites  V,  Chosen  Freeholders,  58  the  officers  of  election  had  been  filed  in 
N.  J.  L.  340;  Clayton  v.  Chosen  Free-  the  county  clerk's  office,  under  an  act 
holders,  60  N.  J.  L.  364;  Haines  ».  for  the  formation  of  borough  govern- 
Chosen  Freeholders,  47  N.  J.  L.  454;  ments,  a  corporation  existed  which 
Simon  v,  Hoboken,  52  N.  t.  L.  367:  could  not  be  defeated  by  certiorari,  but 
Loper  V,  Millville,  53  N.  J.  L.  362;  might  be  dissolved  by  quo  warranto. 
Fitzgerald  v.  New  Brunswick,  47  N.  J.  Upon  an  application  in  the  name  of 
L.  479;  State  V.  Van  Brocklin,  8  Wash,  the  state  upon  the  relation  of  private 
560.  wherein  the  court  referred  to  the  citizens  for  a  certiorari  against  per- 
method  adopted  in  New  York,  saying  sons,  as  a  city  council,  to  review  pro- 
that  certiorari  is  the  universal  method  ceedings  of  the  city  council  in  ad vertis- 
of  trying  these  questions  in  that  state,  ing  for  bids,  it  was  held  that,  under 
but  that  when  the  law  upon  which  the  the  provisions  of  the  statute  limiting 
practice  is  based  is  examined  it  will  be  the  power  of  the  court  in  certiorari  and 
found,  as  by  the  case  of  People  v.  regulating  proceedings  in  quo  war- 
Board  of  Police,  72  N.  Y.  415,  which  is  ranto,  the  court  could  not  determine  the 
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other  hand,  when  one  is  in  possession  of  an  office,  and  therefore 
presumptively  entitled  to  it,  certiorari  is  the  proper  remedy  to 
remove  out  of  its  way  any  order,  resolution,  or  other  action 
adverse  to  his  rights  which  may  be  unlawfully  used  to  disturb  him 
in  the  possession  and  enjoyment  of  the  office  or  its  emoluments.  * 

(4)  Election  Contest, — See  infra,  III.  3.  /.  Concurrent  and 
Exclusive  Remedies  —  Election  Contests. 

lU  JVBISDICTIOH  AHD  Vehitb  —  1.  Jnrifldiotion  at  Law  and  in 
Equity  —  a.  General  Rule  —  Prooeedings  Purely  Legal.  —  Proceed- 
ings to  try  the  title  to  a  public  office  or  the  right  to  exercise  a 
public  franchise  are  purely  legal  in  their  character  and  are  cogniz- 
able in  courts  of  law,  and  in  the  absence  of  statute  are  never  the 
subject  of  equitable  jurisdiction,*  whether  the  bill  directly  or 

question  of  Ihe  validity  of  the  incorpo-  questioning  the  organization  of  a  school 
ration  of  the  said  city  except  in  quo  district  by  appeal  from  the  district 
warranto  proceedings.  State  v,  Os-  board  of  the  township,  it  was  held 
barn,  (Nev.  1898)  51  Pac.  Rep.  838.  that  there  should  be  special  and  ex- 
See  also  Lees  r.  Drainage  Com'rs,  125  traordinary  reasons  to  justify  interfer- 
III.  47;  Mason,  etc.,  Special  Drainage  ence  by  quo  warranto,  the  statutory 
Dist.  V.  Griffin,  134  III.  330.  remedy  being  speedier;   and  on  error 

Beview  of  Action  GrantlBg  Certiileate  to  in  the  quo  warranto  proceedings  it 
Foreign  Corporation.  —  In  Stale  v.  Fidel-  was  held  that,  no  such  extraordinary 
ity,  etc.,  Co.,  77  Iowa  648,  a  peti-  reasons  appearing,  and  the  errors  as- 
tion  in  quo  warranto  was  filed  to  test  signed  being  technical  in  character,  the 
the  right  of  a  foreign  corporation  to  court  would  not  interfere.  People  v. 
transact  business  within  the  state,  upon  Every,  38  Mich.  405. 
the  ground  that  although  a  certificate  In  Fractional  School  Dist.  No.  i  v. 
had  been  granted  to  it  by  the  auditor  Board  of  School  Inspectors,  27  Mich.  3, 
of  the  state,  authorizing  it  to  transact  it  was  held  that  a  writ  of  certiorari  to 
such  business,  it  had  violated  the  state  reverse  the  action  of  a  town  board  in 
laws  in  certain  respects.  It  was  held  creating  a  fractional  school  district  out 
that  this  was  the  proper  remedy  with-  of  old  districts  must  be  applied  for  be- 
out  reference  to  the  office  of  the  com-  fore  the  organization  of  the  corporation 
mon-law  writ  of  quo  warranto,  the  and  the  assumption  by  it  of  its  cor- 
statute  being  conclusive  and  certiorari  porate  functions,  and  that  thereafter 
being  permitted  only  when  specially  the  proper  remedy  to  test  the  corporate 
authorized  by  law,  and  especially  when  existence  is  by  quo  warranto, 
in  the  judgment  of  the  superior  court  Where  relators  attack  not  only  the 
there  is  no  other  plain,  speedy,  and  existence  of  a  school  district,  but  the 
adequate  remedy.  right  of  the  persons  named  to  exercise 

Faets  Not  Appearing  on  Faoe  of  Beoord.  the  offices  of  moderator,  assessor,  and 

—  Where  the  controversy  involves  an  director,  questions  which  the  township 

investigation    of    facts    not    apparent  cannot  deal  with,  being  judicial  in  their 

upon  the  record,  certiorari  is  not  the  nature,    quo    warranto  is   the   proper 

proper  remedy.     Thus,  in  proceedings  remedy.     Roeser  v.  Gartland,  75  Mich, 

against    drainage    commissioners,    to  145. 

have   proceedings   by  which  drainage  1.  Board  of  Aldermen  v,  Darrow,  13 

lands    were  annexed    to    a    drainage  Colo.  463;  Bradshaw  z;.  Camden,  39  N. 

district  set  aside  and  the  commissioners  J.  L.  416:   Lope  r  v.  Millville,  53  N.J. 

ousted    of    their    corporate    authority  L.  362:   Fitzgerald  v.  New  Brunswick, 

upon  facts   which  could  only  be  evu  47  N.  J.  L.  479;  Simon  v,  Hobuken,  52 

dence  dehors  the  record,  quo  warranto  N.  J.  L.  367;  Kendell  v.  Camden,  47 

is  the  exclusive  remedy,  and  certiorari  N.  J.  L.  64. 

will   not  avail.     Mason,   etc..  Special  2.  California.  —  People  v.  Bingham, 

Drainage  Dist.  v.  Griffin,  134  111.  330;  82  Cal.  239;  People  v.   Perry.  79  Cal. 

People  V.  Peoria,  166  111.  522.  106. 

Statutory  Prooeeding.  —  In   Michigan^  Colorado.  —  People    v,    McClees,   20 

Wl^ere  a  statute  provided  a  remedy  for  Colo.  403. 
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indirectly  seeks  to  have  such  questions  adjudicated.* 

Corporation  Mattori,  '■ —  Thus  a  court  of  chancery  has  no  jurisdiction 
over  charges  which  involve  a  forfeiture  of  a  corporate  charter, 
and  it  cannot  inquire  into  a  usurpation  or  misuser  of  powers  b)' 
the  corporation  or  its  trustees,  nor  into  any  of  their  acts  with  a 
view  to  the  amotion  of  any  of  its  members  or  the  dissolution  of 
the  corporation,  these  being  subjects  which  appertain  exclusively 
to  common-law  tribunals.' 


Georgia,  —  Davis  v.  Dawson,  90  Ga. 
817;  Tapper  v.  Dart,  104  Ga.  179. 

Iowa.  —  Cochran  v.  McCleary,  22 
Iowa  75. 

Kansas,  —  Neeland  v.  State,  39  Kan. 

154. 
Massachusetts.  —  Atty.-Gcn.  v.  Tudor 

Ice   Co.,    104   Mass.    239;    Parsons  v. 

Northampton,  154  Mass.  410. 

Minnesota,  —  Burke  v,  Leland,  51 
Minn.  355. 

Mississippi,  —  Newsom  v.  Cocke,  44 
Miss.  352, 


Slate  expressly  excepts  from  its  opera- 
tion the  remedy  by  quo  warranto. 

Itlidty  Jarlidiotion  under  itatnto.  ^  In 
Tefinessee  it  was  held  at  an  early  day 
that  neither  the  ancient  writ  of  quo 
warranto  nor  the  information  in  the 
nature  thereof  was  ever  in  force,  and 
the  remedies  obtainable  uuder  those 
proceedings  are  to  be  sought  by  a  bill 
in  equity  under  statutory  provision. 
State  V.  Turk,  Mart.  &  Y.  (Tenn.)  287; 
Hyde  v,  Trewhitt,  7  Coldw.  (Tenn.)  62; 
Stale  V.  McConneil,  3  Lea  (Tenn.)  335; 


New   Jersey.  —  Elizabethtown     Gas  Atty.-Gcn.  v.  Leaf,  9  Humph.  (Tenn.) 

Light  Co.  V.  Green,  46  N.J.  Eq.  119;  755;  Boring  t».  Griffith,  1  Heisk.  (Tenn.) 

President,  etc.,  v.  Trenton  City  Bridge  456;  State  v.  Merchants  Ins.,  etc.,  Co!, 

Co.,  13  N.  J.  Eq.  56;  Kean  v.  Union  8  Humph.  (Tenn.)  252. 


Water  Co.,  52  N.  J.  Eq.  813;  Owen  v. 
Whltaker,  20  N.  J.  Eq.  122;  Johnston  v, 
Jones,  23  N.  J.  Eq.  216. 

New  York.  —  People  v.  Albany,  etc., 
R.  Co.,  57  N.  Y.  161;  Palmer  v.  Foley, 
45  How.  Pr.  (N.  Y.  Super.  Ct.)  no; 
Mickles  v.  Rochester  City  Bank,  ii 
Paige  (N.  Y.)  124. 

Pennsylvania.  —  Com.  v.  Allen,  70 
Pa.  St.  472;  Jenkins  v.  Baxter,  160  Pa. 
St.  200;  Updegraff  v.  Crans,  47  Pa.  St. 
103;  Gilroy's  Appeal,  100  Pa.  St.  7. 


In  Maine ^  under  the  statute  of  1880, 
c,  198,  a  speedy  remedy  was  provided 
to  enable  parties  duly  elected  to  an 
office,  but  not  declared  to  be  so  elected, 
to  contest  their  rights  before  a  judicial 
tribunal  by  bill  in  the  place  of  quo  war- 
ranto and  mandamus.  Prince  v.  Skil- 
lin,  71  Me,  361, 

Dissolution  of  Corporation.  —  See  the 
title  Dissolution  of  Corporations^  9  Am. 
and  Eng.  Encyc.  of  Law  (ad  ed.)  601. 

1.  New  Yoric  v,  Conover,  5  Abb,  Pr. 


^'  ^         j»       »  --.-  —  -  —  _,_  —    — ■?»» ,_^, 

Virginia.  —  Kilpatrick  v.  Smith,   77  (N.   Y.  Supreme  Ct.)  171;    Brower  j. 
Va.  347;  Blanton  v.  Southern  Fertiliz-  Levan,  7  Pa.  Dist.  Rep.  704;  Bedford 
ing  Co.,  77  Va.  335.  Springs  Co.   v.   McMeen,   161   Pa    St. 
United  States.  —  White  v.  Berry,  171  639,   holding  that  a  bill  in  equity  will 
U.  S.  366.  not  lie  to  compel  the  delivery  of  prop- 
Law  Side  of  Conrt.  —  The  issuing  of  a  erty  of  a  corporation,  it  appearing  that 
writ  of  quo  warranto  is  a  common-law  the  real  controversy  as  set  forth  in  the 
proceeding,  and  is  not  a  proceeding  on  bill  and  answer  was  upon  the  validity 
the  equity  side  of  the  court.     Fulgham  of  the  election  of  the  defendants  as  di- 
V.  Johnson,  40  Ga.  166.  rectors  of  the  company,  as  equity  had 
Gognisanco    of   Di£ferent    Hatters     at  no  jurisdiction   for  this  purpose,   the 
Different  Termi  —  Transfer.  —  In  State  z/.  real  remedy  being  at  law  by  quo  war- 


Portland,  etc.,  R.  Co.,  58  N.  H.  113,  it 
was  said:  "  This  court,  at  the  law  and 
at  the  trial  terms,  although  having  cog- 
nizance of  different  matters,  is  the 
same  court,  and  it  has   the  power  to 


ran  to. 

A  Bill  in  Eqnity  to  Set  Aside  an  Election 
of  Pirectors  and  to  declare  the  plaintiffs 
elected  will  not  be  entertained,  courts 
of  equity  having  no  jurisdiction  for  this 


transfer  from  one  docket  to  the  other  purpose,  and  the  remedy  being  at  law 

any  petition  or  proceeding  erroneously  by  quo  warranto.     Jenkins  v,  Baxter, 

entered."  160  Pa.  St.  200. 

Uniform  Procednre  Aot. —  In  Davis  z^.        2.  Chambers  v.  Baptist  Educational 

Dawson.  90  Ga.  817,  it  is  said  that  the  Soc,    i    B.    Mon.  (Ky.)   2i6;    Society, 

Uniform  Procedure  Act  of  1887  in  that  etc.,  v,  Morris  Canal,  etc.,  Co.,  i  N.  J. 
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ntlo  Boddad  laddentally.  —  But  it  is  also  held  that  where  the  ques- 
tion of  right  or  power  of  an  officer  to  bind  a  corporation  arises 
incidentally  in  the  course  of  a  suit  of  which  a  court  of  equity  may 

Eq.  157;  Atty.-tien.  v.  Stevens,  i  N.  J.  being  put  upon  the  ground   that  the 

Eq.  369;    President,  etc.,   v.   Trenton  Act  of  Parliament  did  not  authorize  it. 

City  Bridge  Co.,  13  N.  J.  £q.  56;  Atty.-  and  it  was  therefore  contrary  to  the 

Geo.  V.  Niagara  Bank,  Hopk«  (N.  Y.)  public  weal. 

354;   Atty.-Gen.   v.    Utica   Ins.  Co.,  a  In  Atty.-Gen.  p.  Petersburg,  etc.,  R. 

Johns.    Ch.  (N.    Y.)   371;     PIxley    v.  Co.,  6   Ired.   L.   (N.   Car.)   464.   it  «s 

Roanoke  Nav.  Co.,  75  Va.  326.  pointed  out  that  by  statute  two  modes 

Whar*  9o  Big hto  Ara Eadaagtred  or  la-  of  proceeding  against  corporations  at 
jand.  —  An  information  on  behalf  of  the  instance  of  the  public  were  pro- 
the  commonwealth  will  not  lie  against  vided,  the  one  by  bill  of  the  attor- 
a  private  trading  corporation  to  restrain  ney*general  in  the  court  of  equity, 
it  from  engaging  in  or  carrying  on  a  to  restrain  them  by  injunction  from 
particular  kind  of  business,  where  its  assuming  and  exercising  any  franchise 
proceedings  are  not  shown  to  have  in-  or  transacting  any  business  not  author- 
jared  or  endangered  any  public  or  iied  by  charter,  and  it  was  held  that 
private  rights,  and  are  objected  to  only  this  part  of  the  act  was  applicable  only 
because  they  are  not  authorized  by  the  when  the  purpose  was  not  to  dissolve 
act  of  incorporation.  Atty.-Gen.  v.  the  corporation,  but  to  preserve  it  in 
Tudor  Ice  Co.,  104  Mass.  239;  Alty.-  order  that  its  useful  functions  might  be 
Gen.  V.  Utica  Ins.  Co.,  2  Johns.  Ch.  performed  and  at  the  same  time  that  it 
(N.  Y.)  371;  Verplanck  v.  Mercantile  might  not  be  able  to  abuse  or  trans- 
Ins.    Co.,    I    Edw.    Ch.    (N.    Y.)    84;  cend  them. 

Hodges  :*,  New  England  Screw  Co.,  i  Public  Nuisance,  —  There  is  also  a 

R.  I.  312.  clasis  of  cases  where  such  ultra  virt's 

And  a  court  of  equity  has  no  juris*  acts  of  corporations  threaten  a  public 
diction  to  restrain  a  corporation  from  nuisance.  Thus  in  Atty.-Gen.  v.  Mid- 
performing  acts  within  its  corporate  Kent  R.  Co.,  L.  R.  3  Ch.  loo,  a  bill  was 
powers  because  of  irregularities  in  its  filed  to  compel  the  defendants  to  carry 
organization,  or  because  it  was  or-  a  public  road  over  the  defendants'  rail- 
ganised  to  establish  a  monopoly,  but  way  at  the  proper  statutory  slope.  The 
the  proper  remedy  is  in  a  court  of  law  obvious  ground  was  that  any  other 
by  qoo  warranto  proceedings  to  chal-  slope  would  interfere  with  the  public 
lenge  the  right  of  the  corporation  to  use  of  the  road.  See  also  Georgetown 
exercise  Its  franchises.  Stockton  7a  t*.  Alexandria  Canal  Co.,  is  Pet.  (U. 
American  Tobacco  Co.,  55  N.  J.  Eq.  S.)  91,  which  was  a  suit  to  restrain  the 
35a.  defendant  from  constructing  an  aque- 

In    some    cases,   however,    acts    of  duct  across  the  Potomac  river,  a  public 

ffMixt- public  corporations  have  been  re-  highway,    and    so  creating    a    public 

strained  because  they  were  not  within  nuisance;  Atty.-Gen.  v,  Cockermouth 

the  powers  conferred  upon  them  and  Local  Board,  L.  R.  18  Eq.  172,  in  which 

were  presumed  to  be  inimical  to  the  case  a  similar  bill  was  hied  to  restrain 

public    welfare,   as  is    pointed   out  in  the  defendants  from  discharging  sew- 

Siockton  tf.  American  Tobacco  Co.,  55  age  into  a  river  from  which  the  town 

N.  J.  Eq.   352,  supra.     Thus  in  Atty.-  received   its   water  for  domestic  use; 

Gen.    V.    Great    Northern    R.    Co.,    I  Pennsylvania  v.  Wheeling,  etc..  Bridge 

Drew.  &  Sm.  154.  upon  an  information  Co.,  13  How.  (U.  S.)  518.  wherein  the 

filed  by  the  attorney-general  the  rail-  defendants  had  injured  the  state's  line 

road    company   was    restrained    from  of   railroads   and   canal    by    building 

dealing  in  coal  because  it  had  not  been  a  bridge  at  Wheeling,  and  so  caused 

authorized  by   Parliament  to  conduct  a  public  nuisance;  Dist.  Atty.  v.  Lynn, 

this  business;   and   in   Atty.-Gen.    v,  etc.,    R.    Co.,    16    Gray   (Mass.)    242, 

Great  Eastern  R.  Co.,  11  Ch.  Div.  450,  which  was  a  suit  to  prevent  the  defend- 

upon    an    information    filed     by    the  ants   from   laying  a  track  within   the 

attorney-general  on  the  relation  of  a  limits  of  the  town  of  Saugus;  People  c/. 

dealer  in  locomotives  the  company  was  Vanderbilt,  26  N.  Y.  287,  which  was  a 

restrained  from  letting  and  hiring  en-  bill   to  prevent  the   defendants   from 

gines  and  rolling  stock,  the  restraint  erecting  a  pier  in  the  North  river,  and  it 
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properly  take  cognizance,  and  it  becomes  necessary  to  look  int< 
the  legality  of  his  election  in  order  properly  to  determine  thi 

rights  of  the  parties,  the  court  will  pass  upon  such  title  as.1 

would  upon  any  other  question  necessarily  arising  in  the  dm 
determination  of  an  action.* 

b.  Injunction  —  (i)  General  Rule,  —  Equitable  jurisdiction 
has  been  most  often  invoked  by  bills  seeking  to  try  the  title  to 
public  offices  and  franchises  through  an  injunction  to  restrain  the 
exercise  thereof,  but  such  jurisdiction  is  never  entertained.*     An 

was  upon  the  ground  of  restraining  a  (Md.)  i;  Greeley  v.  Smith,  3  Story  (U. 
public  nuisance  that  the  injunction  was  S.)657;  New  York,  etc.,  R.  Co.  v.  Bos- 
sustained,  ton,  etc.,  R.  Co.,  36  Conn.  196;  Oakland 

In  Raritan,  etc.,  R.  Co.  v.  Delaware,  R.  Co.  {/.Oakland,  etc.,  R.Co..  45  Cal. 

etc..  Canal  Co.,  i8  N.  J.  Eq.  570,  **  the  365. 

road  established  by  the  defendants  in  1.  Kean  v.  Union  Water  Co.,  52  N. 

excess  of  their  legitimate  powers  is  a  J.  Eq.  819. 

public  nuisance  and  an  usurpation  of  EiFeet  of  Dediion.  —  A  court  of  equity 
the  rights  of  sovereignty  vested  in  the  has  no  jurisdiction  to  remove  an  officer 
body  politic,"  was  the  language  in  the  from  an  office  of  which  he  is  in  posses- 
opinion  of.  the  Court  of  Errors,  and  as  sion,  or  to  declare  such  office  forfeited, 
the  complainant  was  specially  injured  But  when,  in  a  suit  of  which  equity 
by  the  establishment  of  the  competing  has  jurisdiction,  the  question  of  the 
line  through  the  exercise  of  the  right  to  an  office  or  as  to  the  regularity 
usurped  powers,  it  had  the  right  to  in-  of  an  election  arises,  and  must  be  de- 
voke  the  aid  of  a  court  of  equity.  cided  to  obtain  the  equitable  relief,  (hat 

The  case  of  Atty.-Gen.  r.  Delaware,  court  is  competent  to  inquire  into  and 
etc.,  R.  Co.,  27  N.  J.  Eq.  631,  involved  decide  these  matters  for  the  purpose  of 
the  question  whether  the  erection  of  the  suit.  But  its  decision  will  not,  like 
a  bridge  across  the  Delaware  created  a  that  of  a  court  of  law  upon  a  quo  war- 
public  nuisance  and  caused  injury  to  ranto  or  mandamus,  operate  in  rem 
public  property.  and  remove  or  oust  any  one  from  an 

Aasnming  to  Act  for  Dead  Corporation,  office  which  he  in  fact  holds.    Johnston 

—  In  Atty.-Gen.  v.  Chicago,  etc.,   R.  t/.  Jones,  23  N.  J.  Eq.  216. 

Co.,   112   111.   537,   it  was  said:  *'  The  2.  Colorado,—  People  v.  McClees,  20 

general  doctrine  that  a  cause  of  forfeit-  Colo.  403. 

ure  cannot  be  taken  advantage  of  or  Conmcticut,  —  Hinckley  v,  Breen,  55 

enforced    against   a  corporation,   col-  Conn.  120. 

laterally  or  incidentally,  or  in  any  other  Delaware,  —  Christ   Church  v,  Phil- 
mode  than  by  a  direct  proceeding  for  lips,  5  Del.  Ch.  429. 
that  purpose,  against  the  corporation,  Florida,  —  MacDonald  w.  Rehrer,  22 
is  conceded.     But  the  present  case  is  Fla.   198;    Crawford    v,    Bradford,   23 
different.     Here  the  objection   to   the  Fla.  406. 

corporate  existence  of  the  respondent,  Georgia,  —  Tupper  v.  Dart,  104  Ga. 

if  good  at  all,  shows  an  absolute  death  179. 

of  it  on  the  day  of  the  adoption  of  the  Illinois,  —  Burgess  v,  Davis,  13S  111. 

present  constitution,  and  not  merely  the  578;  People  v,  Peoria,  etc.,  R.  Co.,  116 

existence,  from  and  after  that  date,  of  111.  410. 

cause  of  forfeiture;  and  in  such  cases  Indiana, — Carmel  Natural  Gas,  etc., 

injunction  will  lie  to  enjoin  threatened  Co.  v.  Small,  150  Ind.  427;  MuIIikin  x*. 

acts  by  those  assuming  to  act  in  behalf  Bloomington,  72  Ind.  161. 

and  in  the  name  of  the  dead  corpora-  Iowa. — Cochran    v,    McCleary,   22 

tion."       Citing    Carey    v.    Cincinnati,  Iowa  85. 

etc.,   R.  Co.,    5    Iowa  357;    Matter  of  Kansas,  —  Nceland  zr.  State,  39  Kan. 

Brooklyn,  etc.,  R.  Co.,  72  N.  Y.  245;  154. 

Brooklyn  Steam  Transit  Co.  v.  Brook-  Louisiana,  —  Guillotte  v.  Poincy,  41 

lyn,  78  N.  Y.  524;  Chincleclamouche  La.  Ann.  333. 

Lumber,  etc.,  Co.  v.  Com.,  100  Pa.  St.  Massachusetts,  —  Parsons  r.  North- 
438;  Chesapeake,  etc..  Canal  Co.  v,  ampton,  154  Mass.  410;  Prince  r.  Bos- 
Baltimore,   etc.,    R.   Co.,   4  Gill  &  J.  ton,  148  Mass.  285. 
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officer  can  be  properly  restrained  from  the  performance  of  such 
acts  only  as  are  shown  to  be  unlawful  and  unauthorized  if 
attempted  to  be  performed  by  a  lawfully  elected  officer,^  Nor 
has  the  court  of  chancery  jurisdiction  at  the  instance  of  private 
relators  to  restrain  the  operation  of  ^de  facto  corporation  upon 
the  ground  that  its  organization  is  not  dejure,  the  proper  remedy 
to  oust  it  of  its  franchises  or  forfeit  its  charter  being  by  quo 
warranto  or  information  in  the  nature  thereof.* 

Minnesota,  —  Burke    v.    Leland,   51  mined.     Boehme  v,  Monroe,  106  Mich. 

Minn.  355;  State  r%  Williams,  25  Minn.  401;  Locust  Mountain  Coal,  etc.,  Co.  9. 

340.  Curran,  31  Leg.  Int.  (Pa.) 334;  Tripp  v, 

Mississippi,  —  Moore     v,     Caldwell,  Scranlon  School  Dist.,  6  Luz.  L.  Reg. 

Freem.  (Miss.)  222;  Newsom  v,  Cocke,  (Pa.)  30. 

44  Miss.  352.  Where,  because  of  a  tie  vote,  neither 

Missouri,  —  Kayser   v,   Bremen,    16  the  incumbent  nor  another  person  who 

Mo.  89.  was  a  candidate   for    the  oflSce,   was 

New  Hampshire,  —  Osgood  v,  Jones,  elected,    and    the    proper    authorities 

60  N.  H.  548.  failed   to  choose  one  of  them  for  the 

New  York,  —  Hartt  v.  Harvey,  32  office  as  required  by  the  charter  of  the 
Barb.  (N.  Y.)  55;  People  v.  Sampson,  city,  a  court  of  equity  will  not  restrain 
25  Barb.  (N.  Y.)254;  Lewis  r.  Oliver,  the  incumbent  from  exercising  the 
4  Abb.  Pr.  (N.  Y.  City  Ct.)  127;  Mickles  functions  of  the  office.  Huels  v.  Hahn, 
V.  Rochester  City  Bank,  11  Paige  (N.  75  Wis.  468.  See  also  Cozart  v.  Flem- 
Y.)  1 18;  Palmer  v,  Foley,  45  How.  Pr.  ing,  123  N.  Car.  547. 
(N.  Y.  Super.  Ct.)  no;  New  York  v.  lUogill Inoorporation.  —  An  injunction 
Conover,  5  Abb.  Pr.  (N.  Y.  Supreme  to  restrain  the  collection  of  taxes  by 
Ct.)  171,  holding  that  the  right  and  title  town  trustees  because  of  the  illegal  in- 
to a  public  office  cannot  be  tried  by  an  corporation  of  the  town  will  not  be 
injunction  suit  to  restrain  a  claimant  granted,  as  the  proper  remedy  in  such 
from  interfering  with  the  books  belong-  a  case  is  by  quo  warranto.  Kayser  v, 
ing  to  the  office.  Bremen,  16  Mo.  89. 

North  Carolina,  —  Jones  v.  Granville,  Vnooiutitntionali^  of   Btatata.  —  The 

77M.  Car.  280;  Patterson  e^.  Hubbs,  65  fact   that  a  statute    under  which   an 

N.  Car.  Z19;  Cozart  v,  Fleming,  123  N.  officer  is  appointed  is  alleged  to  be  ud- 

Car.  547.  constitutional  is  not  of  itself  a  ground 

Ohio.  —  Harding  v.  Eichinger,  57  Ohio  for  resorting  to  a  court  of  equity.     An 

St.  371.  information  in  the  nature  of  quo  war- 

Pennsylvania,  —  Updegraff  v,  Crans,  ranto  is  the  proper  remedy.     Crawford 

47  Pa.  St.  103;  Gilroy's  Appeal,  100  Pa.  z\  Bradford,  23  Fla.  406,  citijtg  State  v, 

St.  7;  Hagner  v,  Heyberger,  7  W.  &  S.  Jones,  16  Fla.  306;  Tappan  v.  Gray,  7 

(Pa.)  104;  Brower  v,  Levan,  7  Pa.  Dist.  HiJl  (N.  Y.)  259. 

Rep.   704:    Goldsworthy  v,  Boyle,  175  1.  Burke  v,  Leland,  51  Minn.  355. 

Pa.  St.  246;  Nolde's  Appeal,  (Pa.  1888)  2.  Bateman  v,  Florida  Commercial 

15  Atl.  Rep.  781.  Co.,  26  Fla.  425;    Osborn  v,  Oakland, 

Texas,  —  Walker  v,  Tarrant  County,  49  Neb.  340;    National  Docks  R.  Co.  v, 

so  Tex.  20;  Harrell  v.  Lynch,  65  Tex.  Central  R.  Co.,  32  N.  J.  Eq.  755;  West 

146;  Caruthers  v.  Harnett,  67  Tex.  127;  Jersey  R.  Co.  z/.  Cape  May,  etc.,  R. 

Caruthers  r.  Slaughter,  (Tex.  1886)2  S.  Co.,  34  N.  J.  Eq.  164;  People  v,  Clarke, 

W.  Rep.  526.  70  N.  Y.  518. 

Virginia,  —  Kilpatrick  v.   Smith,  77  That  an  injunction  will  lie  to  restrain 

Va.  347;  Blanton  v.  Southern  Fertiliz-  a  municipal  officer  from  performing  an 

ing  Co.,  77  Va.  335.                        .  act  in  violation  of  law  is  no  reason  why 

Wisconsin.  —  Huels  z'.  Hahn,  75  Wis.  an  injunction  against   such  an  officer 

468.  may  be  resorted  to  when  the  sole  object 

For  SzamplOy  in  a  proceeding  to  re-  to  be  accomplished  is  to  test  the  valid- 
strain  the  collection  of  an  assessment,  ity  of  the  corporation.     Osborn  v.  Oak- 
whether  or  not  persons  who  were  ap-  land,  49  Neb.  340. 
I>ointed   and   who  acted   as  assessors  But  a  municipal  body  which  assumes 
were  officers  de  jure  will  not  be  deter-  judicial  functions  in  determining  the 
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To  Proteet  Poneeilon  of  De  Fketo  Ofioer.  —  An  injunction  may  be 
employed  to  protect  the  possession  of  officers  de  facto  against  the 
interference  of  claimants  whose  titles  are  disputed,  until  the  latter 
shall  establish  their  titles  by  the  judicial  proceedings  provided  by 
law.* 

(2)  In  Aid  of  Quo  Warranto. — A  court  of  equity  will  not 
sustain  a  bill  in  aid  of  an  information  in  the  nature  of  quo  war- 
ranto pending  in  a  law  court,*  and  in  proceedings  to  try  the  title 
to  an  office  the  defendant  will  not  be  enjoined  from  exercising 
the  office  pending  the  litigation,  because  if  the  de  facto  officer  is 
thus  restrained  the  duties  of  the  office  cannot  be  discharged  until 
the  end  of  the  litigation  and  the  determination  of  the  legal  title, 
which  may  involve  a  long  time  and  serious  public  injury  and 
inconvenience.' 

2.  Federal  Question  in  State  Conrt.  —  An  information  in  the 
nature  of  quo  warranto  cannot  be  maintained  in  the  name  of  the 
state  in  a  state  court  to  determine  the  right  to  a  franchise  originat- 

n'ght  to  an  office  and  attempts  to  eject  an  office  as  above  stated,  and  restrain- 

the  incumbent  may  be  restrained  by  ing  the  party  himself  from  acting  as 

injunction.      Parsons  v,   Durand,   150  one  of  the  council. 
Ind.  203.  2.  Atty.-Gen.    v,   Niagara    Bank,    i 

Where  Each  of  Two  Bodies  Claimed  to  Hopk.  (N.  Y.)  354. 
Be  an  Incorporated  Beligions  Society  for        8.  People  v.  Mattier,  2  Abb.  Pr.  N. 

the  benefit  of  which  a  trust  bad  been  S.  (N.  Y.  Supreme  Ct.)  290;    People  v, 

created,  it   was  held    that  a  court  of  Draper,  4  Abb.  Pr,  (N.  Y.  Supreme  Ct. 

equity  might  require  them  to  interplead  333;    Tappan  v.  Gray,  9  Paige  (N.  Y.) 

and    might    ascertain    the  real  bene-  507,  affirmed  7  Hill  (N.  Y.)  259;  Howe 

ficiary,  as  neither  party  claimed  that  i/.  Deuel,  43  Barb.  (N.  Y.)  504;  State  v. 

the  franchises  of  the  corporation  had  Durkee,   12   Kan.    314;    State  v.   Van 

been  or  ought  to  be  forfeited;  and  as  Beek,  87  Iowa  569;  State  v,  Simpkins, 

none  of  the  trustees  on  either  side  were  77  Iowa  678,  wherein  it  was  held  that 

individual  parties  they  could  not  there-  in  an  action  commenced  by  the  county 

fore  be  affected  officially  by  any  decree  attorney  in  the  name  of  the  state  to 

that  might    be   made.     First    Presby-  test  the  right  to  a  public  office,  it  is  not 

terian  Soc,  etc.,  v.  First  Presbyterian  proper  to  grant  an  injunction  restrain- 

Soc.,  etc.,  25  Ohio  St.  128.  ing  the  defendant  from  exercising  the 

1.  Guiliotte  V.  Poincy,  41  La.  Ann.  office,  as  there  are  no  proper  parties  to 

333;  Harding  z/.  Eichinger,  57  Ohio  St.  execute  an  injunction  bond;  McAllen 

371;  Parsons  v,  Durand,  150  Ind.  203.  v.    Rhodes,    65    Tex.    353.      But    see 

But  see  Updegrafif  v,  Crans,  47  Pa.  St.  Hinckley  v.  Breen,  55  Conn.  t2o,  which 

103.  was  a  suit  by  plaintiffs  as  a  committee 

The  only  legal  remedy  for  a  party  of  a  school  district  against  the  defend- 
out  of  office  to  obtain  possession  of  the  ants  to  restrain  them  from  acting  as 
office  is  by  a  civil  action  in  the  nature  members  of  the  committee,  and  it  was 
of  quo  warranto,  and  when  one  who  is  said  obiter:  '*  They  might  perhaps  for 
de  facto  officer  steps  out  of  the  place  special  reasons  be  enjoined  temporarily 
where  he  usually  does  business,  an-  while  their  title  to  the  office  is  bein^ 
other  who  claims  the  office  cannot  step  tried,  but  a  permanent  injunction 
in  and  thereby  make  himself  a  de  fcuto  would  be  issued  only  after  it  had  been 
officer  and  avoid  the  necessity  of  bring-  determined  that  they  were  not  entitled 
ing  the  proper  action  to  test  the  right  to  the  office." 

to  the  office.     Braidy    v,  Theritt,   17        OAoen  of  Priyate  Corporationi.  —  The 

Kan.    471.      In    thiff    case    the    court  same  reasons  apply  in  a  lesser  degree 

granted  an  injunction  restraining  the  where  the  officers  are  not  public  offi- 

mayor  of  a  city  from  recognizing  as  cers,  and  the  rule  is  applicable  to  offi- 

councilman  one  who  had  stepped  into  cers  of  corporations  as  well  as  to  public 
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ing  under  the  Constitution  and  laws  of  the  United  States.^ 

3.  Jnnadietion  of  Partionlar  Courts — a.  Generally.  —  The 
constitutions  and  laws  of  the  various  states  control  in  determin- 
ing the  particular  tribunals  in  which  the  remedy  under  discus- 
sion is  to  be  enforced.* 

b.  Original  Jurisdiction  of  Courts  of  Last  Resort. — 

In  many  of  the  states  the  courts  of  last  resort  are  vested  with 
original  jurisdiction  in  quo  warranto  proceedings,  either  by  stat- 
ute,* or  by  constitutional  grant,*  under  which  power  is  conferred 

officers.     People  v,  Mattier,  a  Abb.  Pr.  jurisdiction.      People  v,   Gillespie,    i 

N.  S.  (N.  V.  Supreme  Ct.)  290;  Jenkins  Cal.  344. 

V.  Baxter,  160  Pa.  St.  200.  8.  In  Vermont  it  was  said  that  the 

1.  State  V,  Bowen,  8  S.  Car.  400,  right  of  the  Supreme  Court  to  issue  the 
holding  that  an  information  cannot  be  writ  of  quo  warranto  was  recognized, 
maintained  in  the  name  of  the  state  to  in  general  terms,  by  the  statutes,  and 
determine  the  title  of  an  elector  of  that  the  occasions  for  the  exercise  of 
president  and  yice-president  of  the  such  jurisdiction  were  to  be  left  to  be 
United  States,  and  that  the  objection  determined  by  common-law  rules, 
could  be  raised  by  a  plea  to  the  juris-  State  v,  Boston,  etc.,  R.  Co.,  25  Vt. 
diction  of  the  state  court.  441;  State  v.  Smith,  48  Vt.  16. 

In  State  v,  Cunis,  35  Conn.  374,  it  4.  Arkansas.  —  State  v.  Real  Estate 

was   held  that  an   information  in  the  Bank,  5  Ark.  508. 

nature  of  quo  warranto  will  not  lie  in  a  Colorado,  —  People  v.  Reid,  zi  Colo, 

state  court  to  try  the  right  to  the  office  138;    People  v.   Curley,   5  Colo.  417; 

of  director  in  a  bank  organized  under  People  v,  Colorado  Eastern  R.  Co.,  8 

the  national  currency  act.  Colo.  App.  301. 

2.  Hatim  and  Bztent  of  Bifhti  —  Oom-  Kansas,  —  State  v.  Topeka,  31  Kan. 
mon-Iaw  Courts. —  In  Lindsey  z^.  Atty.-  454;  State  v.  Wilson,  30  Kan.  663; 
Gen.,  33  Miss.  524,  it  was  held  that  the  State  v,  Allen,  5  Kan.  220. 
common  law  would  be  looked  to  for  Minnesota,  —  State  v.  St.  Paul,  etc., 
the  ascertainment  of  rights  and  the  R.  Co..  35  Minn.  222;  State  v.  Minne- 
remedies  provided  for  their  protection  sota  Cent.  R.  Co.,  36  Minn.  246; 
and  enjoyment,  but  the  constitution  State  v.  Minnesota  Thresher  Mfg. 
and  laws  of  the  state  furnish  the  tribu-  Co.,  40  Minn.  213,  citing  State  v.  Sharp, 
nal  before  which  the  particular  right  27  Minn.  38;  Barnum  v,  Gilman,  27 
must  be  vindicated  or  the  injury  re-  Minn.  466;  State  v,  Dowlan,  33  Minn, 
dressed;  that  the  Circuit  Court,  being  536;  State  v,  Harrison,  34  Minn.  526. 
vested  with  jurisdiction  over  all  mat-  Nebraska,  —  State  v.  Boyd,  31  Neb. 
ters  not  specially  confided  to  some  682;  State  v.  Stein,  13  Neb.  529;  State 
other  court,  is  the  proper  tribunal  be-  v.  Frazier,  28  Neb.  453. 

fore  -vhich  the  remedy  by  quo  warranto  New  Jersey,  —  Miller  v.  Utter,  14  N. 

must  be  prosecuted.     See  also  State  v,  J.  L.  84. 

Boston,  etc.,  R.  Co.,  25  Vt.  433.  Pennsylvania,  —  Com.  v,  Dumbauld, 

An  Inftoior  Court  having  no  jurisdlc-  97  Pa.  St.  293. 

tion   except  that  which   is    expressly  South  Carolina,  —  Alexander  v,  Mc- 

conferred,  and  the  Superior  Court  of  Kenzie,  2  S.  Car.  81. 

the  city  of  San  Francisco  being  held  to  South  Dakota,  —  State  v,  Gardner,  3 

be  an  inferior  court,  having  no  juris-  S.  Dak.  553. 

diction  in  criminal  cases,   but  as   to  fVisconsin.  —  Atty.-Gen.  v.  Barstow, 

civil    actions    being   entitled    to    the  4  Wis.  567;    Atty.-Gen.  v,  Eau  Claire, 

benefit  of  the  intendment  of  law  as  to  37  Wis.  400;    Sute  v.  Baker,  38  Wis. 

jurisdiction  in  courts  of  record,  it  was  77;    State  v,  Milwaukee,  etc.,  R.  Co., 

held   that    the   writ  of  quo   warranto  45  Wis.  585,  citing  Atty.-Gen.  v.  West 

not  being  mentioned  among  the  powers  Wisconsin  R.  Co.,  36  Wis.  466;  States, 

enumerated    in    the    act    establishing  Milwaukee  Gas  Light  Co.,  29  Wis.  454; 

that  court,  and  being  a  mixed  action  State  v.    West  Wisconsin   R.  Co.,  34 

for  the  double  purpose  of  vindicating  Wis.  197. 

public  policy  and  enforcing  a  private  AbMnM  of  ProTlsion  for  Prooodnro.  — 

remedy,  said  Superior  Court  had  no  It  does  not  matter  that  the  legislature 
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to  issue  the  writ  and  tne  court  is  vested  with  a  general  superin- 
tending control  over  all  inferior  courts.^     This  grant  of  jurisdic- 

has  not  prescribed  any  mode  of  pro-  ♦  ♦  ♦  quo  warranto,  ♦  ♦  ♦  and 
ceeding,  and  in  the  absence  of  such  also  all  writs  necessary  or  proper  to 
regulations  the  court  will  discharge  its  the  complete  exercise  of  its  appellate 
duties  according  to  the  course  of  the  jurisdiction,"  it  is  held  that  the  Su- 
common  law.  If  such  action  on  the  preme  Court  has  original  jurisdiction 
part  of  the  legislature  were  necessary,  to  issue  writs  of  quo  warranto,  and 
its  refusal  to  act  would  emasculate  the  that  such  a  construction  is  entirely 
power  of  the  court  and  render  it  consistent  with  the  general  purpose  of 
unable  to  perform  its  constitutional  the  creation  of  a  Supreme  Coun,  that 
duties.  State  v,  Gleason,  12  Fla.  209;  is,  that  it  should  have  some  other 
State  V.  Merry,  3  Mo.  278.  But  see  power  than  that  which  is  strictly  ap- 
Exp.  Ally. -Gen.,  i  Cal.  85.  pellate.  The  proceeding  by  quo  war- 
Power  of  One  Jnstioe  of  Court.  —  Al-  ranto  cannot  control  or  supervise;  it 
though  the  Supreme  Court  may  have  confers  an  existing  right  to  an  office  or 
original  jurisdiction  under  the  const!-  it  destroys  and  sets  aside  the  pretended 
tution  to  hear  and  determine  writs  of  claim  of  a  usurper.  State  v,  Gleason, 
quo  warranto,  a  motion  for  a  judgment  12  Fla.  190.  See  also  Harriroan  v. 
on  the  ground  that  the  defendant's  an-  Waldo  County,  53  Me.  83;  Slate  r. 
swer  is  frivolous,  if  proper  at  all  in  a  Merry,  3  Mo.  278;  State  v.  Equitable 
case  pending  before  the  Supreme  Loan,  etc.,  Assoc,  142  Mo.  336;  State  v. 
Court,  cannot  be  made  and  heard  be-  Leatherman,  38  Ark.  83;  State  v,  John- 
fore  a  single  justice,  but  should  be  son,  26  Ark.  281;  Alexander  t^.  McK en- 
made  before  all  the  justices  at  cham-  zie,  2  S.  Car.  81;  State  z/.  West  Wis- 
hers. The  power  to  hear  and  deter-  consin  R.  Co.,  34  Wis.  197.  See  also 
mine  writs  of  quo  warranto  being  Stale  v,  Baughman,  38  Ohio  St.  459. 
vested  in  the  court,  any  act  of  the  Original  jurisdiction  of  the  Supreme 
legislature  attempting  to  transfer  this  Court  of  Minnesota  was  upheld  under 
power  to  a  single  justice  would  violate  the  constitutional  provision  that  said 
the  constitution.  State  v.  Conklin,  33  court  should  have  *'  original  jurisdic- 
Wis.  687.  lion  in  such  remedial  cases  as  may  be 
The  Supreme  Court  being  vested  prescribed  by  law,  and  appellate  juris- 
with  power  to  issue  writs  of  quo  war-  diction  in  all  cases,  both  in  law  and 
ranto,  one  judge  thereof,  in  vacation,  equity,  but  there  shall  be  no  trial  by 
cannot  issue  or  order  the  issuing  of  the  jury  in  said  court,"  the  court  holding 
writ.  U.  S.  V,  Lockwood,  i  Pin.  (Wis.)  that  the  cases  intended  by  the  term 
364.  See  also  McDonald  v,  Alcona  "  remedial  cases  "  are  those  where  the 
County,  91  Mich.  459.  remedy  is  afforded  summarily,  through 
Grant  Hot  EzolasiTe.  —  Where  the  certain  extraordinary  writs,  such  as 
conslitutlon  creates  several  courts  and  prohibition,  mandamus,  certiorari,  and 
confers  upon  the  legislature  the  power  quo  warranto.  State  v,  St.  Paul,  etc., 
of  creating  others  inferior  to  the  Su-  R.  Co.,  35  Minn.  222;  State  v,  Minne- 
preme  Court,  and  vests  original  juris-  sola  Cent.  R.  Co.,  36  Minn.  246;  State 
diction  in  quo  warranto  proceedings  in  v.  Minnesota  Thresher  Mfg.  Co.,  40 
the  latter,  and  an  act  creates  a  Court  of  Minn.  213. 

Appeals,  being  a  court  of  intermediate  In  Alabama,  under  a  constitutional 
appellate  jurisdiction,  and  vests  it  with  provision  that  the  Supreme  Court  shall 
original  jurisdiction  in  quo  warranto,  have  appellate  jurisdiction  only  "pro- 
concurrent  with  the  jurisdiction  of  the  vided,  that  the  Supreme  Court  shall 
Supreme  Court,  etc.,  such  Coart  of  have  the  power  to  issue  writs  of  *  *  » 
Appeals  has  original  jurisdiction  in  quo  warranto  *  *  *  as  may  be 
quo  warranto  proceedings,  because  the  necessary  to  give  it  a  general  superin- 
mere  granting  of  original  jurisdiction  tendence  and  control  of  inferior  juris- 
to  the  Supreme  Court  does  not  of  itself  dictions,"  it  was  held  that  the  Supreme 
operate  as  an  exclusion  of  a  like  juris-  Court  would  not  entertain  an  informa- 
diction  from  other  courts.  State  v.  lion  in  the  nature  of  a  quo  warranto  to 
Kelly,  2  Kan.  App.  178.  try  the  right  to  a  public  office,  unless 
1.  Under  a  constitutional  provision  an  application  had  been  made  to  an  in- 
that  the  Supreme  Court  shall  have  ferior  court  and  refused  by  it,  and  that 
power  *'  to  issue  writs  of  mandamus,  if  the  latter  court  should  refuse  to  en- 

420  Volume  XVII. 


Joriidietlon  aad  yenne.       QUO   WARRANTO.  Ftrtienlar  Conrti. 

tion  to  issue  the  writ  includes  the  grant  of  jurisdiction  over  infor- 
mations in  the  nature  of  the  writ  ^  or  over  a  civil  action  substi- 
tuted by  the  legislature  for  quo  warranto.* 

Wliere  Intereit  of  Whole  Commimitj  Hot  Involyed.  —  In  some  states, 
however,  it  is  held  that  proceedings  by  information  in  the  nature 
of  quo  warranto  should  generally  be  instituted  in  the  Circuit 
Court,  unless  the  case  is  an  exceptional  one,*  that  the  remedy 
pointed  out  by  the  statute  authorizing  proceedings  on  the  rela- 
tion of  a  private  relator  ought  to  be  followed  in  all  cases,  and 
that  the  Supreme  Court  will  not  exercise  jurisdiction  where  the 
interests  of  the  whole  community  are  not  involved,  unless  it  shall 
appear  to  the  satisfaction  of  the  court  that  there  is  a  necessity 
for  the  interposition  of  its  authority,*  though  the  right  to  exer- 

tertatn  the  case,  or,  having  taken  juris-  the  exercise  of  original  jurisdiction  in 

diction,    should    mistake    the   law,   it  ordinary  circumstances,  but  a  discre- 

would  then  become  the  duty  of  the  Su-  lion  is  reserved   to  the  court  to  cxer- 

preme  Court  to  lend  its  aid  and  admin-  cise  original  jurisdiction  in  such  cases 

ister  right.     State  v,  Williams,  i  Ala.  when   peculiar  conditions  bring  them 

342.     But   see  State  v.  Porter,  i  Ala.  within  the  spirit  and  object  of  jurisdic- 

688.  tion  or  render  the  jurisdiction  of  the 

In  ClaliiSnniia  a  conclusion  of  similar  Circuit    Court    inadequate.     Stale    v. 

import  was   reached,  the  jurisdiction  Baker,  38  Wis.  77.     See  also  Com.  v, 

of  the  Supreme  Court  being  held  to  be  Frankfort,  13  Bush  (Ky.)  186.     But  in 

appellate  only,  under  the  constitution,  Taggart   v,   James,   73   Mich.    234,  an 

tiiough  with  the  power  to  compel  the  information    by   ihe    attorney-general 

proper  court  or  judge  to  issue  and  de-  on   the  relation  of  a  citizen  and  tax- 

termine  the  writ  upon  a  refusal  to  do  payer  of  the  county,  to  inqaire  by  what 

50.     Ex  p.  Atly.-Gen.,  i  Cal.  85.  authority  a  county  superintendent  of 

1.  See  supra^  I.  3.  Synonymous  Use  of  the  poor  held  office,  was  held  to  have 

Terms  —  American  Practice,  been  properly  filed. 

8.  Alexander    v,    McKenzie,    2    S.  OroH  Abme  of  a  Corporate  FranohiBe  is 

Car.  Si.  a  cause  of  paramount  public  import- 

8.  Coon  V,  Atty.-Gen.,  42  Mich.  67;  ance,  of  which  the  Supreme  Court  may 

Lamoreaux  v,  Atty.-Gen.,  89  Mich.  151.  take  jurisdiction.     State  v.  Milwaukee, 

4.  State    V,    Buskirk,    43    Mo.    it2;  etc.,  R.  Co.,  45  Wis.  585. 

State  9.  Stewart.  32  Mo.  379;    Hunter  Bule  Applied  to  Courts  of  Like  Jvriadic- 

V.  Chandler,  45  Mo.  453;  State  v,  Bal-  tion.  —  Where  a  court  of  intermediate 

com,  71  Mo.  App.  28;  State  v.  Claggett,  appellate  jurisdiction  was  vested  with 

73  Mo.  388;    State  z/.  Vail,  53  Mo.  97;  the  same  original  jurisdictioi^in  quo 

State   V.  Dowlan,  33  Minn.   536;    Bar-  warranto  proceedings  as  the  Supreme 

num  V.  Gilman,  27  Minn.  466;  S(ate  v.  Court,  the  same   rule  of  construction 

Elliott,  13   Utah  200;   State  v.  Baker,  and  of  practice  was  held   to  apply  in 

38  Wis.  77;    Atty.-Gen.  v,  Eau  Claire  both    courts,    and     a    special    reason 

37  Wis.  400;  State  v,  Shaughnessey,  86  should    be    shown    why    the     former 

Wis.  647.  should  exercise  its  constitutional  juris- 

In  Arkansas  it  was  held  that  the  au-  diction.     State  v.  Branch,  28  Mo.  App. 

thority  of  a  person  to  exercise  a  public  131. 

office  might  be  determined  by  a  writ  of  Character  of  Offloe.  —  Sometimes  the 
quo  warranto,  issued  out  of  the  Su-  jurisdiction  of  the  Supreme  Court  or 
preme  Court  for  thit  purpose,  only  Circuit  Court  depends  upon  the  char- 
where  the  whole  community  were  in-  acter  of  the  office  in  question,  as  under 
terested,  but  not  at  the  instance  and  on  a  statute  providing  that  Circuit  Courts 
the  relation  of  private  persons.  State  shall  not  allow  informations  against 
V.  Johnson,  26  Ark.  281;  Caldwell  v,  state  officers,  Secord  v.  Foutch,  44 
Bell,  6  Ark.  231.  Mich.   90,   or  under  a    constitutional 

Oaiee  InTOlyiiig  Title  to  County  Offloei  provision  giving  jurisdiction  to  the  Su- 

woald    be  within   the  rale  forbidding  preme    Court    to  issue   writs  of    quo 
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cise  jurisdiction  is  in  some  of  the  cases  admitted  and  in  others  it 
is  exercised  without  question,  especially  where  the  state  is  a  party 
in  fact.^ 

c.  Jurisdiction  of  Inferior  Courts.  —  Courts  other  than 

those  of  last  resort  are  also  generally  vested  with  jurisdiction  in 
quo  warranto  proceedings,  either  concurrently  with  the  Supreme 
Court  or  for  enforcing  specific  statutory  remedies.* 

d.  Amount  in  Controversy.  —  When  the  jurisdiction  of  a 
court  depends  upon  the  amount  in  controversy,  such  court  has 
jurisdiction  of  informations  in  the  nature  of  a  quo  warranto, 
where  the  value  of  the  office,  measured  by  the  salary  or  emolu- 
ments thereof,  is  within  such  jurisdictional  amount.' 

e.  Impairment  of  Constitutional  Jurisdiction. —  The 

jurisdiction  in  such  proceedings  vested  by  the  constitution  can- 
not be  abolished  or  diminished  by  any  act  of  the  legislature.* 
It  may,   however,   diminish,  create,  or  destroy  any  particular 

warranto  to  officers  whose  jurisdiction  Where  the  Circuit  Court  had  jurisdic- 

extends  over  the  state.  Com.  v,  Dum-  tion   under  statute    in   quo    warranto 

bauld,  97  Pa.  St.  293.     See  also  Com.  proceedings,  and    afterwards    an    act 

7/.  Frankfort,  13  Bush  (Ky.)  186.  creating  a  criminal  court  provided  that 

Where   the  Proseouting  Attorn^  De-  the  Circuit  Court  should  not  thereafter 

dines  to  FUe  an  Information,  this  affords  exercise  original  jurisdiction  in  crimi- 

sufficient    ground    for    seeldng    relief  nal  cases,  it  was  held  that  the  jurisdic- 

through  the  attorney-general  in  the  Su-  tion  of  the  Circuit  Court  in  quo  war- 

preme  Court.      Lamoreaux   v.   Atty.-  ranto  proceedings  was  not  affected,  as 

Gen.,  89  Mich.  152.  such  proceedings  were  regarded  as  a 

1.  Atty.-Gen.  v,  McQuade,  ^  Mich,  remedy  to  try  a  merely  civil  right. 
439;  Atty.-Gen.  v.  May,  97  Mich.  568;  State  v.  Lingo,  26  Mo.  496. 

Cam  man  v.  Bridge  water  Copper  Min.  8.  Hunnicutt  v.  State,  75  Tex.  233; 

Co.,  12  N.  J.  L.  84;    State  v.  Stein,  13  Little  v.  State,  75  Tex.  619;   State  v. 

Neb.  529;  State  v.  Elliott,  13  Utah  200;  Owens,  63  Tex.  261;  State  v,  De  Gress, 

Atty.-Gen.   v.   Barstow,   4    Wis.    567;  53  Tex.  387;    McAUen  v,  Rhodes,  65 

State  V,  Von  Baumbach,  12  Wis.  310;  Tex.  348;  Williamson  v.  Lane,  52  Tex. 

State  V,  Dousman,  28  Wis.  542;   State  335. 

V,  Smith,  48  Vt.  16;  Alexander  v.  Mc-  Penalty.  —  Where     (he    constitution 

Kenzie,  2  S.  Car.  81;   State  t/.  Bowen,  provides  that  the  Superior  Court  shall 

8  S.  Car.  400.  have  jurisdiction  in  all  cases  in  which 

But  in  Atty.-Gen.  v.  Eau  Claire,  37  the  demand,   etc..    amounts  to  three 

Wis.  449,  it  was  indicated  that  a  prior  hundred  dollars,  such  court  has  juris- 

decision  in  that  state  passed  the  ques-  diction  for  an  action  in  the  nature  of 

tion  of  jurisdiction  stA  silentio  without  quo  warranto  at   the  instance  of  the 

attempting  to  define  it  or  limit  its  ex-  attorney-general  to  oust  one  claiming 

ercise.     See  also   State   v.   Baker,   38  to  exercise  a  public  office,  the  statute 

Wis.  77.  providing  that  in  such  a  proceeding  a 

2.  People  V.  Colorado  Eastern  R.  penalty  of  five  thousand  dollars  may 
Co.,  8  Colo.  App.  301;  State  v.  Evans,  be  recovered  People  v.  Bingham,  82 
33  S.  Car.  612;  Com.  v,  Haesseler,  161  Cal.  2^i),  distinguishing  People  v.  Metz- 
Pa.  St.  92;  Field  v.  Com.,  32  Pa.  St.  ker,  47  Cal.  524,  in  that  the  constitution 
478;  State  V.  Rose,  84  Mo.  198;  State  then  in  force  did  not  in  terms  confer 
V,  Scott,  17  Mo.  521;  Secord  v,  Foutch,  jurisdiction  on  the  Superior  Court  in 
44  Mich.  90;  Vrooman  v,  Michie,  69  this  class  of  cases,  and  the  question  as 
Mich.  44.  to  the  constitutionality  of  the  statute 

Thus  in  some  states  the  jurisdiction  under  which  the   action  in  that  case 
of  Circuit  Courts  does  not  extend  to  was  brought  was  not  presented  or  con- 
state   offices.     Secord    v,    Foutch,    44  sidered. 
Mich.  90;  Field  V.  Cora.,  32  Pa.  St.  478.  4.  Sute    v,   Wilson,    30    Kan.    665; 

Aot  Segnlating  Criminal  Jnriidietion.—  State  v,  Allen,  5  Kan.  213;   State  v. 
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instances  in  which  the  jurisdiction  may  be  exercised^  though  it 
cannot  increase,  diminish)  or  destroy  the  jurisdiction  itself.  Thus, 
it  may  abolish  offices,  or  create  additional  offices  or  additional 
grounds  for  forfeiture,  and  thereby  increase  or  diminish  the  num- 
ber of  instances  in  which  the  court  may  exercise  its  jurisdiction, 
and  in  this  way  create  or  destroy  instances  in  which  the  jurisdic- 
tion may  be  exercised.* 

/.  Concurrent   and    Exclusive    Remedies  —  Election 

Contests  —  (i)  General  Rule  as  to  New  Remedies,  —  The  gen- 
eral rule  as  to  concurrent  jurisdiction  and  remedies,  that  a  mere 
grant  of  jurisdiction  over  particular  subject-matters,  without 
words  of  exclusion  as  to  other  tribunals  possessing  jurisdiction, 
creates  a  mere  cumulative  remedy,*  is  applicable  to  proceedings 
in  the  nature  of  quo  warranto.* 

(2)  Election  Contest.  —  Upon  the  question  whether  a  special 

Graham,  13  Kan.  136.     See  infra^  IH.  State  v.  Equitable  Loan,  etc.,  Assoc., 

3.  /.  (i)  General  RuU  as  to  New  keme^  142  Mo.  337;  Atty.-Gen.  v,  Barstow,  4 

dies;  and  see  article  Jurisdiction,  vol.  Wis.  567;  People  v,  Reid,  11  Colo.  138] 

12,  p.  122.  People  V.  Curley,  5  Colo.  417;   People 

1.  "  But    within    these    limitations,  v.   Keeling,  4  Colo.   129;     People    v, 

whenever  a  proper  case  arises  for  the  Colorado  Eastern  R.  Co.,  8  Colo.  App. 

exercise  of  qao  warranto  jurisdiction,  301.     But  the  remedy  created  by  stat* 

as    quo    warranto    jurisdiction     was  ute  may  be  exclusive  in  other  courts, 

understood  and  known  at  the  time  of  People  v,  Colorado  Eastern  R.  Co.,  8 

the  adoption  of  the  constitution,  this  Colo.  App.  301. 

court  may  take  jurisdiction  of  the  case        In  State  v.  Baker,  38  Wis.  80,  the 

and    determine    the    same,    whatever  court  disapproved  the  holding  in  State 

may  be  the  enactments  of  the  legisla-  v.  Messmore,  14  Wis.  115,  to  the  effect 

tnre  upon  the  subject."     Valentine,  J.,  that  the  provision  of  the  code  that  reme* 

io  State  v.  Wilson,  30  Kan.  661.  dies  by  information  in  the  nature  of 

S.  See  article  Jurisdiction,  vol.  12,  quo  warranto  might    be  obtained   by 

p.  150.  civil  action,  and  should  be  as  thereby 

Where  Ho  Trihnnal  Is  SpeeUUy  Author-  prescribed,  had  the  effect  to  make  all 
laed  to  decide  what  person  is  lawfully  proceedings  in  the  nature  of  quo  war- 
elected  to  an  oflSce,  the  question  being  ranto  civil  actions,  and  to  abolish  the 
a  judicial  one,  the  courts  must  de-  proceeding  by  information  as  it  existed 
cide  it,  and  the  courts  always  have  at  the  time  of  the  adoption  of  the  con- 
jurisdiction  where  the  decision  of  a  stitution.  It  was  competent  for  the 
special  tribunal  is  not  final  and  conclu-  legislature  to  give  9.  quasi-zvrW  proceed- 
sive;  and  where  such  special  tribunal  ing  in  such  cases,  but  not  to  abolish 
refuses  or  from  any  other  cause  fails  the  ^f^jt-criminal  jurisdiction  vested 
to  act,  the  court,  upon  general  princi-  in  the  court  by  the  constitution, 
pies,  and  to  prevent  a  failure  of  justice,  Aetion  Sabetitnted  for  Information.— 
would  seem  to  be  authorized  to  assume  Where  the  proceedings  upon  informa- 
jurisdiction.  State  v,  Bulkeley,  61  tion  are  abolished,  and  another  remedy 
Conn.  290.  is  substituted  therefor,  such  remedy  it 

8.  Com.  f.  Frankfort,  13  Bush  (Ky.)  exclusive  in    courts   which   have    not 

186;  Hyde  v.  State,  52  Miss.  670;  Ter-  constitutional    jurisdiction     over    the 

ritory  v,  Virginia  Road  Co.,  2  Mont,  subject-matter.       Atchison,     etc.,     R. 

103;  State  V,  Kempf,  69  Wis.  470.  Co.  v.  People,  5  Colo.  60;  Central,  etc.. 

Where  the  Sapreme  Court  of  the  state  Road  Co.  v.  People,  5  Colo.  42. 
has  original  jurisdiction  in  quo  war-        Aet  Creating  Private  Semediee.  —  An 

ranto  proceedings  under  the  constitu-  act  which  gives  to  a  citizen  a  private 

tion,  a  statutory  provision  establishing  remedy  against  a  corporation  neither 

a  new   mode   of    procedure  does  not  diminishes  nor  enlarges  the  remedy  of 

affect  the  jurisdiction  of  the  Supreme  a    commonwealth    by    quo    warranto. 

Court.     State    v,   Allen,   5   Kan.   214;  Com.  v,  Towanda  Water- Works,  (Pa. 
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statutory  remedy  for  the  contest  of  an  election  is  exclusive  of 
the  ordinary  jurisdiction  of  courts  over  quo  warranto  proceedings 
or  is  merely  cumulative,  there  is  a  conflict  of  authority.  It 
would  seem,  however,  that  the  weight  of  authority  is  in  favor  of 
the  rule  that  such  a  special  remedy  is  merely  cumulative,  unless 
by  express  provision  or  necessary  inference  it  is  made  exclusive.* 
And  this  is  held  to  be  the  rule  notwithstanding  the  principle  that 
a  proceeding  in  the  nature  of  quo  warranto  is  not  proper  where 
there  is  another  plain  and  adequate  remedy.*  An  information 
by  the  prosecuting  attorney  in  the  name  of  the  state  will  not  be 
affected  by  any  proceeding  which  the  parties  may  institute  as 
between  themselves.* 

t888)  15  Atl.  Rep.  440;    Birmingham,  Colorado,  —  People   v.    Londoner,  13 

etc.,  Turnpike  Road  v.  Com.,  i  Penny.  Colo.  311. 

(Pa.)  458.  Illinois.  —  Snowball  v.  People,  147  111. 

Gononrrent  Bemedies.  —  In  Florida  it  260. 

was  held  that  under  a  code  provision  Indiatia,  —  State  ?/.  Gallagher,  81  Ind. 

that  the  remedies  theretofore  obtain-  558;  State  v.  Shay,  loi  Ind.  38;  Rey- 

able  by  information  in  the  nature  of  quo  nolds  v.  State,  61  Ind.  392. 

warranto  could  be  obtained   by  civil  Kansas,  —  Tarbox    v.    Sughrue,    36 

action  by  the  attorney-general  in  the  Kan.  228. 

name  of  the  state,  upon  his  own  infor-  Montana,  —  State   v,    Fransham,    19 

mation  or  upon  the  complaint  of  any  Mont.  273. 

private  person,  etc.,  the  common-law  Nebraska,  —  State  v,  Frantz,  55  Neb. 

rule  as  to  the  right  of  action  was  con-  167;  Kane  v.  People,  4  Neb.  512;  State 

tinned,   and   that   the  right  of   action  zr.  Stein,  13  Neb.  529;  State  c  Boyd,  31 

might  be  asserted  through  the  instru-  Neb.  706:  State  v.  Frazier,  28  Neb.  456. 

mentality  of  a  civil  action,  but  that  it  A^ew  York,  —  People  v.  Hall,  80  N. 

was  not  intended  to  exclude  or  abolish  Y.  117. 

the  remedy  by  information.     Robinson  Againit  Officer  in  Posseifioii — ExdmiTa 

V.  Jones,  14  Fla.  256.     See  also  McAllen  Semedy.  —  Where  an  office  is  claimed 

V,  Rhodes,  65  Tex.  348.  by  one  person  who  alleges  that  another 

Under  the  code,  substituting  an  ac-  is  unlawfully  in  possession  thereof,  the 

tion  for  quo  warranto,  and  requiring  only  remedy  to  try  the  right,  remove 

that  when  it  is  brought  at  the  instance  the  usurper,  and  recover  the  office  is  a 

of  a  person  claiming  I  he  office  he  9hall  proceeding'  under  the  statute   in   the 

be  joined  as  plaintiff  with  the  state,  the  nature  of  quo  warranto.     The  election 

district    attorney    may    nevertheless,  laws,    which   provide   the    mode    and 

upon  his  own  information,  oust  an  in-  manner  of  testing  an  election,  afford  no 

cumbent  of  a  public  office.     This  is  a  remedy  against  one  who  is  already  in 

different  case  from  that  in  which  a  pri-  possession  of  an  office.     Lee  v.  State, 

vate  citizen  is  claiming  the  right  to  the  49  Ala.  51. 

office.     Territory  v,  liauxhurst,  3  Da-  Under  a  ProviBion  of  a  Munidpal  Cha3> 

kota  213;   Territory  v,  Armstrong,   6  ter  that  "  the  right  of  any  officer  of  the 

Dakota  226.  city  of  New  Orleans  to  fill  the  office  held 

Power  of  Legislatnre  to  Bevoke  Char-  by  him  may  be  tested  at  any  time,  by 
ter.  —  A  provision  of  the  constitution  any  citizen,  by  a  writ  of  quo  war- 
that  **  two-thirds  of  the  legislature  ranto,*'  etc.,  it  was  held,  over  the  ob- 
shall  have  power  to  revoke  and  repeal  jection  that  the  qualifications  of  the 
all  private  corporations  '*  does  not  re-  respondent  could  be  inquired  into  only 
strict  the  power  of  the  state  to  institute  by  direct  contest  of  the  election,  that 
a  proceeding  for  the  forfeiture  of  a  the  above  provision  clearly  authorized 
charter.  State  v.  Southern  Pac.  R.  proceedings  by  quo  warranto.  State  v, 
Co.,  24  Tex.  80.  Gastinel,  18  La.  Ann.  517. 

1.  Alabama, — State    v,    Elliott,    117  2.  Tarbox  v.  Sughrue,  36  Kan.  228. 

Ala.  150;  Parks  v.  State,  100  Ala.  647.  But  see  State  v.  Dowlan,  33  Minn.  536. 

California.  —  People    v,  Holden,   28  8.  Vogel  v.  State,  107  Ind.  374;  State 

Cal.  124.  V,  Buckland,  23  Kan.  261. 
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^adfle  Xode  for  Oontafting  ElMttoni  H^ld  Bzeluive.  —  In  other  cases, 
however,  it  is  held  that  where  a  specific  mode  of  contesting  elec- 
tions is  provided  by  statute,  that  mode  alone  can  be  resorted  to, 
and  the  common-law  method  of  inquiring  by  proceedings  in  quo 
warranto  will  not  be  entertained,^  at  least  for  the  determination 
of  the  particular  questions  for  the  trial  of  which  the  statutory 
remedy  is  created,  as  the  number  and  legality  of  votes  cast  at  an 
election,*  though  some  of  these  cases  are  mere  constructions  of  a 
particular  law  under  which  they  are  tested,  and  are  not  necessar- 
ily in  conflict  with  such  as  hold  the  remedy  to  be  merely  cumu- 
lative.* 

(3)  Bodies  Deciding  Election  of  Their  Members.  —  A  provision 
of  a  municipal  corporation  law  that  the  city  or  town  council  shall 
have  the  power  and  authority  to  judge  of  the  election  and  quali- 
fication of  its  own  members  does  not  of  itself  vest  such  council 
with  exclusive  jurisdiction  to  try  these  questions,  and  thereby 
deprive  the  courts  of  the  power  to  try  them  in  a  proceeding  by 
information  in  the  nature  of  quo  warranto,^  and  the  action  of 

1.  State  V,  Marlow,  15  Ohio  St.  114;  under  the  constitutional  provision  that 

State  V.  McLain,  58  Ohio  St.  313;  Com.  '*the  General  Assembly  shall  determine 

V.  Leech,  44  Pa.  St.  332;  Com.  v.  Gar-  by  law  before  what  authority  and  in 

rigaes.  28  Pa.  St.  9;  State  r.  Mason,  77  what   manner   the   trial    of    contested 

Mo.  189;  State  r.  Vail,  53  Mo.  97;  State  elections  shall  be  conducted/'  and  of 

V,  Townsley,   56  Mo.   113;  People   v.  this     provision     it     has    been    said: 

Goodwin,  22  Mich.  497;  State  v.  Bax-  **  Whether  or  not  the  same  conclusion 

ter,  28  Ark.  130;  Baxter  v.  Brooks,  29  would  have  been  reached  in  the  absence 

Ark.  174.  of  such  a  constitutional  provision  we 

S.  Newcum  v.   Kirtley,  13  B.  Mon.  are  unable  to  say,  but  we  are  inclined 

(Ky.)  515;  State  v.  Mason,  77  Mo.  189;  to  think  that  it  would  not."     Kane  :*. 

State  V,  Vail,  53  Mo.  97.  People,  4  Neb.  509. 

S.  Thus  in  Baxter  v.  Brooks,  29  Ark.  In  State  v,  Tomlinson,  20  Kan.  692, 

174,  the  office  involved  was  that  of  &OV-  it  was  said:   **  The  attempt  to  deter* 

ernor,  and  it  was  held  that  as  both  the  mine  the  title  of  the  defendant  as  a 

office   and   the  manner  for  contesting  member  of  the  legislature  in  this  man- 

the  election  thereto  were  created  by  the  ner  must  necessarily  fail,  for  the  sim- 

constitution,  the  manner  of  contesting  pie  reason  that  we  cannot  and  ought 

such  election  was  exclusive.  not  take  jurisdiction  of  the  case.     We 

So  where  the  code  provides  for  pro-  are  powerless  to  enforce  any  judgment 
ceedings  to  test  elections,  and  as  a  part  of  ouster  against  a  member  of  the  leg- 
of  the  statutory  quo  warranto  system  it  islature.  While  the  constitution  has 
also  provides  that  '*  the  validity  of  no  conferred  the  general  judicial  power  of 
election  which  may  be  contested  under  the  state  upon  the  courts  and  certain 
this  code  can  be  tried  under  the  provi-  officers  specified,  there  are  certain 
stons  of  this  chapter,"  it  is  held  that  powers  of  a  judicial  nature  which,  by 
the  validity  of  an  election  cannot  be  the  same  instrument,  are  expressly  con- 
contested  except  by  the  statutory  pro-  ferred  upon  other  bodies  or  officers,  and 
ceeding  for  contest  of  election.  Parks  among  them  is  the  power  to  judge  cf 
V.  State,  100  Ala.  634,  in  which  case  the  the  elections,  returns,  and  qualifica- 
court  severely  criticised  State  v.  tions  of  members  of  the  legislature. 
Wright,  10  Heisk.  (Tenn.)  237,  wherein  This  power  is  exclusively  vested  in 
a  similar  statute  was  construed  other-  each  house,  and  cannot  by  hs  own  con- 
wise,  and  showed  that  Anderson  z/.  sent,  or  by  legislative  action,  be  vested 
Gossett,  9  Lea  (Tenn.)  644,  left  the  case  in  any  other  tribunal  or  officer." 
of  State  V,  Wright  without  any  4.  State  v.  Anderson,  26  Fla.  240; 
authority  to  support  it.  Buckman  v.  State,  34  Fla.  48;  State  v. 

So  the  cases  in  C7^i<7  above  cited  were  Morris,   14  Wash.   262;    State  v.  Van 
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such  board  is  not  conclusive  in  quo  warranto  proceedings.*  In 
other  cases  the  jurisdiction  of  the  city  council  or  board  is  deemed 
exclusive  upon  the  questions  which  it  is  authorized  to  determine,* 
and  such  determination  is  final. ^ 

Brocklin,  8  Wash.   559;  State  v.Yhi-  which  belongs  to  the  legislative  branch 

gerald,  44  Mo.  425;    State  v,  McKin-  of  state  government.      How  far  they 

non,  8  Oregon  493;  State  v,  Kempf,  69  will  be  controlled  in  the  exercise  of  this 

Wis.  470.  particular  power  given  to  a  common 

1.  State  V,   Anderson,   26  Fla.  240;  council  to  judge  of  the  election   and 

State  V,  Fitzgerald,  44  Mo.  425;  People  qualification  of  its  members,  it  is  said, 

V,   Hall,  80  N.  Y.  119,  wherein,  it  was  depends  on  the  exact  language  in  which 

said  that  the  rule  that  where  a  new  the  provision  is  couched,  viewed  in  the 

right,  or  the  means  of  acquiring  it,  and  light  of  the  general  laws  of  the  state  on 

an  adequate  remedy  for  its  invasion  are  the  subjects  of  contested  elections  and 

provided  by  the  same  statute,  parties  quo  warranto,     i  Dillon  Mun.  Corp., 

injured  are  confined  to   the  statutory  g  202.     It  may  constitute  a  cumulative 

redress  does  not  apply  to  the  people,  or  primary  tribunal  merely,  or  it  may 

although  in  such  proceedings  the  ad-  have  the  provision  that  council  shall 

judication  of  the  title  of  the  contestant  have  the  sole  or  final  power  of  deciding 

may  be  conclusive  upon  him  as  relator  elections.     But  whatevet  may  be  the 

in  quo  warranto  proceedings!  extent  or  limitation   of  the  authority 

S.  Darrow  v.  People,  8  Colo.  417,  un-  given,  it  is  the  province  of  this  court  to 

der  a  statute  providing  that  the  board  see  that  no  arbitrary  act  is  done,  un- 

of  aldermen  shall  be  the  sole  judge  of  der  the  guise  of  legislative  sanction,  to 

the  election,  etc.,  of  its  own  members;  deprive  citizens  of  their  right  of  repre- 

Com.   V.    Henszey,   81*    Pa.   St.    loi;  sentation  or  to  unseat  a  candidate  who. 

Com.   V.  Garrigues,  28  Pa.  St.  9;  Seay  by  the  proper  and  final  tribunal,  has 

r.     Hunt,     55    Tex.     545;    Steams  v,  been  adjudged  to  be  duly  elected." 

Wyoming,    53   Ohio  St.   353;  State  v.  8.  Stater.  Harmon,  31  Ohio  St.  250; 

Berry,  47  Ohio  St.  232;  State  v.  Dow-  Stearns  f.  Wyoming,  53  Ohio  St.  353; 

Ian,  33  Minn.  536.  People  v,  Harshaw,  60  Mich.  200,  hold- 

Whiore  There  Is  Ko  Legal  Eleotion  it  is  ing  that  the  action  of  a  city  council 
held  that  quo  warranto  is  the  proper  upon  the  election  of  its  own  members 
proceeding.  State  v.  O'Brien,  47  Ohio  were  to  be  controlled  by  quo  warranto 
464,  citing  Com.  v,  Meeser,  44  Pa.  St.  proceedings;  Seay  v.  Hunt,  55  Tex. 
341,  which  was  a  proceeding  to  oust  545/  wherein  the  court  agreed  that  the 
from  the  office  of  councilman  in  the  city  decision  of  the  city  council  as  to  the 
of  Philadelphia  a  person  claiming  to  election  of  a  mayor  was  not  subject  to 
be  such  officer,  on  the  ground  that  the  revision  in  quo  warranto  proceedings, 
ward  which  he  claimed  to  represent  but  was  divided  as  to  the  conclusive- 
already  had  one  member,  and  was  not  ness  of  such  decision  to  estop  the  un- 
entitled to  two,  and  the  court  held  that  successful  party  from  resorting  to  the 
quo  warranto  was  the  proper  remedy,  constitutional  courts  to  have  it  revised, 
saying:  '*  This  court  has  no  authority  The  Superintending  Jnrifldiotion  of  the 
to  judge  whether  the  election  was  reg-  Sapreme  dinrt  was  held  not  to  be  ousted 
ularly  conducted  or  not,  for  that  duty  by  an  act  incorporating  a  township  con- 
is  assigned  by  law  to  the  councils.  Our  stituting  commissioners,  whose  terms 
duty  must  be  confined  to  the  decision  had  not  expired,  judges  of  election, 
of  the  question  whether  there  was  an  with  power  to  approve  or  set  aside  the 
office  or  vacancy  to  be  filled."  election  or  order  a  new  election,  and 

In  Kendell  v.  Camden,  47  N.  J.  L.  64,  the  action  of  such  commissioners  might 

upon  certiorari   to  a  city  council  to  re-  be    inquired     into   by   quo   warranto, 

view  its  proceedings  in  making  a  sec-  Com.  v.  M'Closkey,  2  Rawle  (Pa.)  369. 

ond   investigation    after   having   once  Forfeiture  After  Action  of  Coimeil. —  If 

investigated  and  seated  a  member,  it  a  municipal  council  has  power  to  judge 

was   said:     "Municipal    bodies    have  and  determine  the  qualifications  of  its 

only  such  powers  as  are  given  them  by  members  it  does  not  follow  that  the 

the  legislature,  and  in  the  exercise  of  authority  of  the  court  is  taken  away  to 

these  have  not  the  independent  author-  inquire  into  a  forfeiture  which  does  not 

ity  to  act  without  control  by  the  court,  take  place  until  the  member  has  beea 
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g.  Venue.  —  Where  the  constitution  confers  original  jurisdic-' 
tion  upon  the  Supreme  Court  in  quo  warranto  proceedings,  that 
jurisdiction  is  coextensive  with  the  limits  of  the  state,  and  cannot 
be  restricted  to  any  particular  county.^  But  in  some  states  the 
practice  has  been  to  send  the  issues  of  fact  for  trial  to  the  county 
where  the  matters  arose,*  under  statutory  provisions,*  and  in 
other  cases  the  subject  of  venue  in  these  proceedings  falls  under 
the  general  laws  relating  to  venue,  or  under  statutes  having  refer- 
ence to  proceedings  of  this  nature  only.* 

admitted  to  his  seat.    Com.  v.  Allen,  Case    Hrnnaina   in    Sapreme   Court. — 

70  Pa.  St.  471.  Where  an  Issue  has  been  sent  down  for 

1.  State  V.  Allen,  5  Kan.  224;  State  trial  the  case  remains  as  an  original 

V,  Frazier,  28  Neb.  453    See  also  People  one  in  the  Supreme  Court,  and  when 

V,  Cicott,  15  Mich.  326;  State  v.  Mess-  the  verdict  is  certified  back  to  the  Su- 

more,  14  Wis.  115.  preme  Court  the  proceeding  is  subject 

In  Ohio  it  was  held,  upon  a  motion  to  the  same  rules  as  apply  In  any  court 

for  a  role  to  a  corporation   to  show  when  a  motion  for  judgment  is  based 

cause   why  a   writ    of    quo   warranto  upon  a  nisi  prius  record.     People   v. 

should  not  issue  to  inautre  why  its  char-  Robertson,   27   Mich.    116;    People  v. 

ter  should  not  be  forfeited,  that  a  rule  Kopplekom,  16  Mich.  61.                         ^ 

may  be  applied   for   to   the   Supreme  S.  Com.   v,    Burrell,    7    Pa.    St.    36; 

Court  sitting  in  any  county  of  the  state,  People  t/.  Cicott,  15  Mich.  326.                 » 

but  that  the  rule  must  be  returnable  to  4.  A  Court  Sittliig  in  One  Connty  has 

the  Supreme  Court  of  the  county  where  no  jurisdiction  to  issue  a  writ  of  quo 

the  party  against  whom  it  is  taken  re-  warranto  against  a  public  officer  in  an- 

sides  or  is  located,  whether  the  party  be  other  county.     State  v.   Green,  (Del. 

an  iadividual  or  a  corporation.     Mt.  i897)39Atl.  Rep.  590. 

Pleasant  Bank  Case,  5  Ohio  250.     See  Under  the  jurisdiction  of   informa- 

also  Com.  v.  Smead,  11  Mass.  74.  tions  in   the   nature  of  quo  warranto 

S.  People  V,  Kopplekom,  16  Mich.  61;  granted  to  the  Circuit  Court,  providing 

People   V,   Robertson,   27    Mich.    117;  that    no    such    information    shall    be 

Atty.-Gen.  v,  McQuade,  94  Mich.  439;  allowed  by  any  Circuit  Court  against  a 

People    V,   Doesburg,    16    Mich.    133;  state  officer,  no  writ  or  summons  issued 

Com.  V.  Burrell,  7  Pa.  St.  36;  State  v,  upon  such  information  shall  be  served 

Hilmantel,  21  Wis.  567;  Atty.-Gen.  z^.  out  of  the  jurisdiction  of  the  court  issu- 

Ely,  4  Wis.  420.  ing  it.     Secord  v.  Foutch,  44  Mich.  90. 

Change  of  Yenne.  —  Where,  on  the  Where  the  commonwealth  proceeds 
parties  being  unable  to  agree  upon  the  by  information  in  the  nature  of  a  quo 
county  to  which  issues  of  fact  should  warranto  against  a  corporation,  the 
be  sent  for  trial,  the  Supreme  Court  superior  court  of  law  in  which  the 
designates  the  county,  objections  to  the  president  and  directors  of  the  corpora- 
venue  must  be  addressed  to  the  Su-  tion  reside  has  jurisdiction  to  grant 
preme  Court,  and  cannot  be  made  in  the  rule  and  try  the  cause,  although  the 
the  trial  court.  The  general  law  in  re-  acts  of  violation  of  duty  which  are  the 
lation  to  change  of  venue  has  no  appli-  grounds  of  the  proceeding  may  have 
cation  in  such  a  case.  State  v.  Towns-  been  committed  sparsim  in  other  coun- 
ley,  56  Mo.  107.  ties.    Com.  v,  James  River  Co.,  2  Va. 

Under  a  provision  that  issues  "  shall  Cas.  190. 

be  tried  and  determined  in  the  Supreme  Aotion  in  PriTate  Bight  —  Beiidenee  of 

Court,  or  in  the  Circuit  Court  of  such  Defendant.  —  Where  the  relator,  under 

county  as  the  Supreme  Court  may  by  a  code  provision,  could  prosecute  a  civil 

special  rule  direct,"  it  was  held  that  action  in  his  private  right,  it  was  held 

the  court  will  not  send  the  issues  to  be  that  the  action  must  be  brought  in  the 

tried  in  another  county  except  upon  county  in  which  the  defendant  resided 

such  a  showing  as  would  authorize  a  or    might    be    summoned.      State    v. 

change  of  venue,  after  the  issues  had  Thompson,  34  Ohio  St.  365;  Robertson 

been  sent  to  the  county  in  which  the  t/.  State,  109  Ind.  79. 

office  in  question  was  located.     People  An  information  to  forfeit  corporate 

V,  Cicott,  15  Mich.  326.  franchises  should  be  brought  in  the 
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ObjaetioiiB.  —  But  it  is  held  that  a  statute  fixing  the  court  in 
which  an  information  must  be  iiled  relates  to  venue  only,  and 
objections  to  the  venue  under  such  statute  are  to  the  jurisdiction 
of  the  person  and  may  be  waived  if  the  defendant  appears  with- 
out objection.* 

17.  PABTIE8  —  1.  Proper  Party  to  Institute  Prooeeding  Where 
Public  Bight  Is  Involved.  —  At  common  law  quo  warranto  pro- 
ceedings, being  for  the  purpose  of  inquiring  into  matters  which 
concern  a  public  right  or  of  redressing  a  public  wrong,  must  be 
in  the  name  of  the  sovereign.*  In  the  United  States  the  same 
rule  prevails  where  the  purpose  of  the  proceeding  is  to  inquire 
into  a  right  or  to  redress  a  wrong  concerning  the  state.* 

couniy  where  the  defendant  resides,  solicitor  to  try  his  right  to  that  office, 
Eel  River  R.  Co.  v»  State,  143  Ind.  231 ;  as  between  him  and  the  relator,  the  re- 
Robertson  V.  State,  109  Ind.  79.  spondent  pleaded   to  the  jurisdiction 

County  Where  Snbjeot  of  Aotion  Situ-  over  his  person  because  the  particular 
ated.  —  On  an  information  filed  by  the  court  had  jurisdiction  in  civil  cases  only 
prosecuting  attorney  on  the  relation  of  where  the  defendant  resided  within 
a  private  citizen,  charging  the  respond-  certain  territorial  limits.  The  re- 
ents  with  acting  as  a  corporation  with-  spondent  in  this  case  lived  outside  of 
out  being  legally  incorporated,  under  such  territorial  limits,  but  the  court 
the  code,  it  was  assigned  as  error  that  held  that  as  he  appeared  in  court,  and 
the  Circuit  Court  had  no  jurisdiction  claimed  to  be  an  officer  of  the  court  and 
over  the  subject-matter,  because  the  to  possess  the  right  to  enjoy  the  privi- 
venue  and  jurisdiction  were  governed  leges  and  receive  the  fees  of  said  office, 
by  Burns*s  Rev.  Stat.  Ind.,  1894,  §  308  the  court  had  a  right  by  its  process  to 
(Rev.  Stat.  1881,  §  307).  and  that  it  require  him  to  answer  such  proceeding 
appeared  that  the  usurping  corporation  and  to  show  by  what  warrant  he 
had  a  freehold  interest  in  certain  claimed  to  hold  the  office.  The  court 
streets  which  were  in  another  county,  said:  **  These  questions  present  a  novel 
from  which  it  was  contended  that  the  case,  and  one,  perhaps,  not  free  from 
Circuit  Court  in  which  the  information  doubt;  but  looking  at  it  on  principle, 
was  filed  had  no  jurisdiction  under  the  and  the  reason  of  the  thing,  we  are  of 
statute  above  cited;  but  it  was  held  the  opinion  *' that  the  defendant  could 
that  though  the  statute  provided  that  not  inierpose  such  an  objection, 
actions  to  recover  possession,  for  par-  2.  See  supra^  I.  Nature  of  Quo  War- 
tition,  and  for  foreclosure  of  mortgages  ranto  Proceedings;  State  v.  Ashley,  I 
of  real  property  must  be  commenced  in  Ark.  304;  State  v.  Gleason,  12  Fla.  212: 
the  county  where  the  subject  of  the  ac-  Haupt  v.  Rogers,  170  Mass.  71;  Rex  v. 
tion  or  some  part  thereof  is  situated,  it  Carmarthen,  2  Burr.  869;  Rex  v.  Pas- 
had  no  application  to  an  information  of  more,  3  T.  R.  199. 
this  character,  as  this  was  not  an  action  3.  Caldwell  v.  Bell,  6  Ark.  231;  Scott 
for  either  of  the  purposes  specified  in  v,  Clark,  i  Iowa  78;  Com.  v.  Lexing- 
that  statute.  Smith  v.  State,  140  Ind.  ton,  etc..  Turnpike  Road  Co.,  6  B. 
343.  Mon.  (Ky.)  397;  Territory  v.  Virginia 

Deeignatioii  of  Any  County  by  Attorney-  Road  Co.,  2  Monii  103;  Osgood  v, 
general.  —  In  New  York^  under  the  Code  Jones,  60  N.  H.  273;  Cleary  v.  Deliesse- 
of  Civil  Procedure,  the  attorney-  line,  i  McCord  L.  (S.  Car.)  35;  State  r. 
general,  in  an  action  in  the  nature  of  Baker,  38  Wis.  77. 
quo  warranto,  was  held  to  be  at  liberty  In  Name  and  by  Authority  of  State.  — 
to  designate  any  county  as  the  place  of  In  Illinois  it  has  been  held  that  in- 
trial.  People  V.  Piatt,  46  Hun  (N  Y.)  fotmaiions  in  the  nature  of  quo  war- 
394;  People  V,  Cook,  6  How.  Pr.  (N.  ranto  are  prosecutions  in  the  sense  that 
Y.  Supreme  Ct.)  448.  they  must  run  "  in  the  name  and  by 

1.  Eel  River  R.  Co.  v.  State,  143  Ind.  the  authority  of  the  people  of  the  state 

231.  of  Illinois,"  and  conclude  **  against  the 

In  Lee  v.  State.  49  Ala.  43,  a  proceed-  peace  and  dignity  of  the  same.**     Don- 

Sng  in  quo  warranto  against  a  county  nelly  v»   People,    11    III.    552;  Hay  r. 
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8.  Information  on  Selation  —  Friyate  Action  —  a.  In  General. 
—  At  common  law  a  private  individual,  without  the  intervention 
of  the  attorney-general,  cannot,  either  as  of  right  or  bj'  leave  of 
court,  file  an  information  in  the  nature  of  quo  warranto,^  but 
under  the  statute  of  Anne  •  informations  were  permitted  to  be 
filed  upon  the  relation  of  any  person  interested  in  the  subject- 
matter  of  the  proceeding,*  and  statutory  provisions  of  a  similar 

People,  59  111.  95;    People  v.  Missis-  Tlie    Couunonwealth  May  Waive  any 

sippi,  etc.,  R.  Co.,  13  111.  66;  Wight  v.  breach  of  conditions  expressed  or  im- 

People,  15  111.  417;  Minck  v.  People,  6  plied,  and  the  court  cannot  give  judg- 

111.  App.  127;  Lecroix  v.  People,  6  III.  ment  for  the  seizure  of  the  franchises 

App.  129;  Wasner  v.  People,  6  lil.  App.  or  privileges  unless  the  commonwealth 

129.  is  a  party  in  interest  to  the  suit  and 

In  State  v.  Gleason,  12  Fla.  247,  it  thus  assents  to  the  judgment.     Com. 

was  held  that  under  the  section  of  the  v.  Union  F.  &  M.  Ins.  Co.,  5  Mass.  230; 

constitution  which  provides   that   the  Slaie  v.  Cahaba,  30  Ala.  67;  People  v. 

style  of  all  process  shall  be  "  the  state  North   Chicago     R.   Co.,   88   111.    544; 

of  Florida,     and  that  all  prosecutions  People  v.  Grand  River  Bridge  Co.,  13 

shall  be  conducted  in  the  name  and  by  Colo.   11;    Com.   v.   Farmers'   Bank,  2 

the  authority  of  the  same,  it  is  suffi-  Grant's  Cas.  (Pa.)  392;    Chambers  v, 

cient  if  it  appears  from  the  record  that  Baptist   Educational  Soc.,    z   B.  Mon. 

it  is  conducted  by  the  authority  of  the  (Ky.)  220. 

state  of  Florida  as  distinct  from  the  Quo  Warranto  to  a  Public  Offloar  to  in- 

authority  of  any  other  power.  quire  by  what  authority  he  exercises 

Vedoral  Office.  —  Quo  warranto    pro-  the  office  must  be  by  and  in  the  name 

ceedings  to  test  the  right  to  a  federal  of  the  state.     Com.  v,  Allen,  128  Mass. 

office  must  be  in  the  name  of  the  United  310;  Atty.-Gen.  v.  Simonds,  iii  Mass. 

States.     Territory  zr.  Lock  wood,  3  Wall.  256;    Com.  v.  Hawkes,  123  Mass.  525; 

(U.  S.)  236;  State  V,  Bowen,  8  S.  Car.  People  t^.  Green,  i  Idaho  235;  Harrison 

400.  V,  Greaves,   59  Miss.  433 ;  Saunders  v. 

A  Proceeding  to  Try  the  Bight  to  a  Cor-  Gatling,  81  K.  Car.  301. 

porateFrandhiie  or  to  declare  a  forfeiture  1.  Atty.-Gen    v,  Sullivan,  163  Mass. 

of  a  corporate  franchise  concerns  only  446;    Haupt  v,  Rogers,   170  Mass.  71; 

the  state,  and  must  be  brought  by  and  Rice  v.  National  Bank.  126  Mass.  300; 

in    the   name  of  the  state.     State  v,  Osgood  v.  Jones,  60  N.  H.  548;    State 

Cahaba,  30  Ala.  67;  People  v.  North  v,  Ashley,  i  Ark.  304;    State  v.  Glea- 

Chicago  R.  Co.,  88  111.  544;  Chambers  son,  12  Fla.  212. 

».  Baptist  Educational  Soc,  i  B.  Mon.  There  is  no  authority  for  bringing  an 

(Ky.)  220;  Com.  v.  Union  F.  &  M.  Ins.  action  of  quo  warranto  by  or  on  the 

Co.,  5  Mass.  230,  4  Am.  Dec.  50;  God-  relation  of  a  private  individual  except 

dard  r.  Smithett,  3  Gray  (Nfass.)  116;  in   the   particular  cases    provided    by 

National  Docks  R.  Co.  v.  Central  R.  statute.     State  v.  Taylor,  50  Ohio  St. 

Co.,  32  N.J.  Eq.  755;  West  Jersey  R.  120;    Goddard    v,    Smithett,    3    Gray 

Co.  V.  Cape  May,  etc.,  R.  Co.,  34  N.  J.  (Mass.)  116. 

Eq.  164;  State  v,  Paterson,  etc..  Turn-  S.  9  Anne,  c.  20. 

pike  Co.,  2Z  N.  J.  L.  9;    Terhune  v,  S.  State  v.  Stewart,  6  Houst.  (Del.) 

Potts,  47  N.  J.  L.  218;    Campbell  v.  373. 


Wainright,    50   N.   J.    L.  555;    Gibbs        When  the  information  in  the  nature 

19  N.  I.       .   . 
man  v.  Vickers,  51  N.  J.  L.  z8o;  Hous-    ancient  writ,  it  became  the  practice  of 


V.  Somers  Point,  49  N.J.  L.  515;  Steel-    of  quo  warranto  took  the  place  of  the 


ton  V.  Neuse  River  Nav.  Co.,  8  Jones  the  officers  of  the  crown  to  file  infor 
L.  (N.  Car.)  477;  State  v.  Douglas  mations  in  their  own  discretion  upon 
County  Road  Co.,  10  Oregon  201;  Com.  the  applications  of  private  persons,  but 
V,  Philadelphia,  etc.,  R.  Co.,  20  Pa.  St.  the  latter  were  not  named  as  relators 
518:  Peoples.  Grand  River  Bridge  Co.,  in  the  proceedings.  The  statute  of  9 
13  Colo.  II;  Com.  v.  Farmers*  Bank,  2  Anne  required  that  in  informations  re- 
Grant's  Cas.  (Pa.)  392;  Rex  v,  Carmar-  lating  to  corporate  offices  or  franchises 
then,  2  Barr.  869;  Rex  v,  Pasmore,  3  the  name  of  the  relator  should  be  men* 
T.  R.  199.  See  also  Chicago  z/.  People,  tioned.  State  v,  Gleason,  12  Fla.  215. 
80  111.  496.  Who  May  Be  a  Relator.  —  A  burgess 
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character  are  very  generally  in  force  in  the  United  States.* 
Under  these  acts  a  distinction  is  made  between  usurpations  which 
affect  public  rights  alone,  without  touching  individual  rights,  and 
those  which  primarily  affect  some  private  right,  though  at  the 
same  time  they  involve  the  usurpation  of  a  public  franchise,  in 
the  latter  case  an  information  being  allowed  on  the  relation  of 
the  person  whose  rights  are  affected.* 

b.  Statutory  Control  —  Interest  of  Relator  —  Beiator 

M  Beal  Instigator.  —  Proceedings  on  relation  and  the  propriety  of 
allowing  them  to  be  instituted  by  persons  with  particular  inter- 
ests depend  largely  upon  the  terms  of  the  statutes.  Sometimes 
the  relator,  having  an  interest  in  the  subject-matter,  is  the  real 
instigator,  though  the  proceeding  is  brought  in  the  name  of  the 
state;,  but  the  relator  must  have  such  interest  as  the  statute  con- 
templates.* 

is  a  good   relator  in  an  information  5  R.  L  i;  WiUiams  v.  State,  69  Tex. 

against    a   town   clerk    or  councillor.  369;    State    v,    Owens,   63    Tex.   265; 

Rex  V.  Davies,  i  M.  &  R.  538,  17  E.  C.  Hunnicutt  v.  State,  75  Tex.  233. 

L.  277;  Rex  V,  Parrv,  6  Ad.  &  El.  810,  In  Boston  Rubber  Shoe  Co.  v.  Boston 

33  E.  C.  L.  218,  2  N.  &  P.  414.     And  Rubber  Co.,  149  Mass.  436,  a  petition 

an  inhabitant  of  a  borough  is  a  proper  was  filed  by  the  plaintiff  for  leave  to 

relator  against  a  town  council,  though  file  an  information  in  the  nature  of  a 

he  is  not  a  burgess.     Reg.  v.  Quayle,  quo  warranto  to  require  the  defendant 

II  Ad.  &  El.  508,  39  E.  C.   L.   153,  5  to  answer  by  what  warrant  it  bore  the 

Jur.  386;    Rex  v.  Hodge,  2  B.  &  Aid.  name  of  the  Boston  Rubber  Company 

344,  note  a.  and  to  restrain  it  from  doing  business 

Upon  a  rule  for  a  quo  warranto  under  that  name.  It  was  held  under 
against  one  for  exercising  the  office  of  Pub.  Stat.,  c.  186.  g  17,  that  the  peti- 
a  town  commissioner  to  which  he  had  tion  must  show  that  the  defendant  was 
been  elected  by  the  ratepayers,  it  was  in  the  exercise  of  a  franchise  not  con- 
held  that  as  the  relator  was  the  owner  f erred  by  law,  and  thereby  put  in  haz- 
of  rated  property  in  the  town  he  had  an  ard  or  injured  some  right  or  interest  of 
interest.  Reg.  v.  Briggs,  11  L.  T.  N.  the  petitioner,  which  was  not  done  in 
S.  372;  Rex  V,  Clarke,  i  East  38.  See  this  case. 
^\%oinfrayV\.  2.  Leave  of  Court,  8.  Constmetioii    of    Statute  —  Selator 

Change  of  Relator,  —  The  court  may  Muit  Have  Interest.  —  A  statute  provid- 

change  the   relator  on  motion  on  his  ing  that  informations  in  the  nature  of 

behalf,  if  he  is  unable  to  enter  into  a  quo  warranto  may  be  exhibited  at  1  he 

the  recognizance  required   by  statute,  relation  of  any  person  desiring  to  pre- 

Reg.  V,  Quayle,  9  Dowl.  P.  C.  548.  sent  the  same,  means  any  person  hav- 

1,  The  statute  of  9  Anne  on  the  sub-  ing  an  interest  in  the  subject  of  the 
ject  of  informations  in  the  nature  of  prosecution.  In  other  cases  the  ques- 
quo  warranto  is  said  to  form  the  basis  tion  is  one  of  a  public  nature  exclu- 
of  the  remedy  in  England  and  the  sively,  and  it  can  be  raised  only  by  the 
United  States,  except  where  proceed-  proper  officer  of  the  state.  State  v. 
ings  have  been  established,  modified,  Boal,  46  Mo.  528;  Com.  v,  Cluley,  56 
or  changed  by  statute.  Territory  v.  Pa.  St.  270;  Cain  v.  Brown,  11 1  Mich. 
Virginia  Road  Co.,  2  Mont.  96.  657;  Com.  v,  Lexington,  etc.,  Turnpike 

2.  People  V.  Sutter  St.  R.  Co.,  117  Road  Co.,  6  B.  Mon.  (Ky.)  397;  People 
Cal  604;  People  v.  North  Chicago  R.  v.  North  Chicago  R.  Co.,  88  111.  544. 
Co.,  88  111.  544;  Com.  V.  Union  F.  &  Information  A^fainit  Corporatioii. — 
M.  Ins.  Co.,  5  Mass.  230,  4  Am.  Dec.  While  a  private  citizen  maybe  allowed 
50;  People  V,  Tisdale,  i  Dougl.  (Mich.)  to  test  the  right  of  an  alleged  usurper 
59;  State  V,  Smith,  3  Minn.  240;  Davis  to  an  office  of  a  corporation,  where  the 
V,  Davis,  57  N.  J.  L.  203;  People  v,  object  is  to  test  the  right  of  the  corpo- 
Heaton,  77  N.  Car.  18;  Saunders  v.  Gat  ration  to  exercise  corporate  franchises, 
ling,  81  N.  Car.  301;  State  v.  Brown,  the  information  must  be  filed  by  aftd 
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JUIator  Md  State  Ltteraitod.  —  Under  other  statutes  the  relator,  as 

for  instance  the  claimant  of  an  office,  may  be  inserted  in  the 
information  prosecuted  on  behalf  of  the  state  by  its  authorized 

on  behalf  of  the  state      State  v.  Tracy,  while  the    district    attorney   was    the 

48  Mian.  497.     And  to  the  same  point,  proper  officer  to  institute  the  proceed- 

see  Com.  v.  Allegheny  Bridge  Co.,  20  ings  in  quo  warranto  in  the  inferior 

Pa.  St.  189;  Murphy  v.  Farmers'  Bank,  courts,  and  might  also  follow  the  case 

20  Pa.  St.  415;  Com.  V.  Farmers'  Bank,  into  the  Supreme  Court,  still  when  the 

2  Grant's  Cas.  (Pa.)  392;    Richman  v,  cause  reached  the  Supreme  Court,  the 

AJams,    59  N.  J.    L.    289;     Steelman  attorney-general  would  at  once  be  en- 

V.  Vickers,  51  N.  J.  L.  180;    Gibbs   v,  titled,   from  that  time,  to  control    its 

Somers  Point,  49  N.  J.   L.  515;    Ter-  further  progress,  and  therefore,  unless 

haae  v.  Potts,  47  N.  J.  L.  218;  State  v,  the   proceeding  were  maintained  by  a 

Paterson,  etc.,  Turnpike  Co.,  21  N.  J.  private  party,  there  might  be  a   mis- 

L.   12;    Com.   v.  Union   F.  &  M.   Ins.  carriage  of  justice.     People  z/.  Regents, 

Co.,  5  Mass.  230;    Miller  v.  Palermo,  24  Colo.  175. 

12  Kan.  16;  Chicago  v.  People,  80  III.  Motives  of  delator.  —  Where  circum- 

496;    People  V,  North  Chicago  R.  Co.,  stances  exist   which   thtow    suspicion 

88  111.  544.  upon   the  motives  of  the  relator,  the 

But  the  information  may  be  filed  on  court   will   not  grant   the  application 

the  relation  of  a  private  person  against  where  the  consequence  will  be  to  dis- 

an  officer  of  a  corporation  on  grounds  solve  a  corporation.     Rex  v.  Trevenen, 

affecting  his  individual  title,  although  2  B.  &  Aid.  479. 

the  same  objections  may  apply  to  the  Where  the  Belator  flOiowi  a  Prima  Fade 

title  of  every  other  officer  and  member  Interest  to  oust  the  defendant  the  writ 

of  the  corporation,  and  the  application  may  issue,  and  the  objection  that  quo 

is  incidentally,  in  effect,  against  the  warranto  lies  only  at  the  suggestion  of 

whole  corporation.     Terhune  v.  Potts,  the  attorney-general    cannot    be    sus- 

47  N.  J.  L.  218;    State  v.  Tolan,  33  N.  tained.     Com.  v.  Swank,  79  Pa.  St.  156. 

j.  L.  195;    Rex  V,  White,  5  Ad.  &  El.  Interest  Common  with  That  of  All  Citi- 

613,  31  E.  C.  L.  400.  lens. —  Under  a  statute  providing  that 

In  Rice  v.  National  Bank,  126  Mass.  an  information  may  be  filed  by  the 
300,  it  appeared  that  the  statute  gave  prosecuting  attorney  on  his  own  rela- 
the  right  to  file  an  information  to"  any  tion  or  by  any  other  person  who  claims 
person  whose  private  right  or  interest  an  interest  in  the  office,  franchise,  or 
has  been  injured  or  is  put  in  hazard  by  corporation  which  is  the  subject  of  the 
the  exercise  by  any  private  corpora-  information,  an  interest  in  common 
tion,  or  persons  claiming  to  be  a  pri-  with  other  citizens  is  not  such  an  in- 
vaie  corporation,  of  a  franchise  or  terest  as  is  contemplated.  Mills  v, 
privilege  not  conferred  by  law,"  and  State,  2  Wash.  571;  Demarest  t^.  Wick- 
provided  that  upon  sustaining  such  ham,  63  N.  Y.  323;  People  v.  Grand 
an  information,  if  the  attorney-general  River  Bridge  Co.,  13  Colo.  11;  Bar- 
had  not  intervened,  no  judgment  of  num  v,  Gilman,  27  Minn.  466,  38  Am. 
forfeiture  should  be  entered,  but  only  Rep.  304;  unless  such  proceeding  is 
judgment  that  the  corporation  or  per-  instituted  at  the  instance  of  the  attor- 
son  claiming  to  be  sjich  be  perpetually  ney-general  or  prosecuting  attorney, 
excluded  from  the  franchise  or  privi.  State  v,  Matthews,  44  W.  Va.  372; 
lege  not  conferred  by  law  and  at-  Voisin  v,  Leche,  23  La.  Ann.  26;  State 
tempted  to  be  exercised  by  him.  v.  Mason,  14  La.  Ann.  510;    Miller  v. 

In  Colorado  it  was  held  that  whatever  Palermo,  12  Kan.  14. 

the    general    rule   might  be   in   other  In  Michigan  it   was  said  to  be  the 

cases,  where  the  unlawful  assumption  settled  doctrine  that  caution  should  be 

of  a  franchise  was  charged  against  the  exercised  in  granting  leave  to  file  an 

regents  of    a    university,    there    was  information  at  the  instance  of  parties 

manifest  propriety,  if  not  necessity,  in  without  special  interest,  except  such 

holding  that  a  proceeding  to  correct  the  as  is  common  to  all  citizens,  to  inquire 

wrong  should   be  in  the  control  of  a  into  the  title  of  a  public  officer,  and 

private  party  subject  to  the  supervi-  that  in  that  state  the  discretion  was  in 

sion  of  the  court,  because  the  attorney-  the  attorney-general.     Cain  v.  Brown, 

general  was,  by  statute,  made  the  legal  11 1  Mich.  657,  citing  19  Am.  and  Eng. 

adviser  of  the  board  of  regents,  and  Encyc.  of  Law  (ist  ed.)  665. 
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officers,  and  where  the  relator  and  the  state  are  thus  interested 
the  proceeding  is  by  and  on  the  authority  of  the  state,  and  the 
latter  is  a  party  to  it.* 

Relator's  Titlo  to  Ofioo —  Judgment  —  Where  an  information  in  the 
nature  of  quo  warranto  is  brought  by  the  attorney-general  on 
behalf  of  the  state  on  the  relation  of  a  citizen  claiming  to  be 
entitled  to  the  office  and  seeking  to  oust  the  respondent  there- 
from, it  is  immaterial  whether  the  relator  establishes  his  title  or 
not,  so  far  as  the  right  to  render  a  judgment  is  concerned.* 

In  Minnesota  it  was  held   that  the  complaint  "  when   the  office   usurped 

court  had  a  right,  in  the  exercise  of  a  pertains  to  a  county,  town,  city,  or  dis- 

sound  discretion,  to  allow  an  informa-  trict,".  an  information  by  a  private  re- 

tion  to  test  the  right  of  the  incumbent  lator  in   a  case  involving  such  office 

to  a  public  office  to  be  filed  by  a  private  need  not  allege  a  refusal  by  the  attor- 

person  having  no  personal  interest  in  ney-general  to  act.    State  v.  Orvis,  20 

the  question  distinct  from  the  public,  Wis.  238. 

notwithstanding    the  attorney-general  1,  Dakota,  —  Territory  v.  Hauzhurst, 

had  refused  to  give  his  consent.     The  3  Dakota  208. 

court,  however,  disclaimed  any  inten-  Louisiana,  — State  v.  Gastinel,  z8  La. 

tion  of  questioning  the  correctness  of  Ann.  517;    Guillotte  v,  Poincy,  41  La. 

the  decision  in   Barnum  v,  Gilman,  27  Ann.  333. 

Minn.  466,  cited  above,  as  applied  to  Michigan.  —  People  t^.  Pratt,  14  Mich, 

the  facts  there  presented,  and  further  333;  Taggart  v.  James.  73  Mich.  234. 

held    that  when  the   attorney-general  Minnesota,  —  State  v.  Smith,  3  Minn, 

refused   to  give   his  consent  the  case  240. 

should  be  an  exceptional  one,  and  to  Montana,  —  People  v,  Mclntyre,   10 

justify  the  court  in  overruling  his  judg-  Mont.  166. 

ment  it  should  clearly  appear  that  the  Ne7v  Hampshire,  —  Osgood  v,  Jones, 

public  interests  required  it.     State  v,  60  N.  H.  548. 

Dahl,  69  Minn.  108.  New   York,  —  People  v.  Atiy.-Gcn., 

Interest  in  MunioipalOffloe.  —  In  other  22  Barb.  (N.  Y.)  117;  People  v.  Walker, 

cases  it  has  been  held  that  every  citizen  23  Barb.  (N.  Y.)  304;  People  v.  Ryder, 

has  an  Interest  in  a  municipal  office  12  N.  Y.  433. 

which   will    support  a   quo   warranto  North  Carolina,  —  State  v,  Hardie,  I 

proceeding  to  test  the  right  of  an  in-  I  red.  L.  (N.  Car.)  42. 

cumbent  thereto.     State  v.  Martin,  46  Ohio.  —  State  v,  Sullivan,  8  Ohio  Cir. 

Conn.  482;  Churchill  v.  Walker,  68  Ga.  Dec.  346. 

68i;  Crovatt  v.  Mason,  loi    Ga.  246;  Oregon,  —  State  v,  Stevens,  29  Orc- 

Hardin  v,  Colquitt,  63  Ga.  588;  Davis  gon  471. 

V,  Dawson,  qo  Ga.  817;  Foard  v.  Hall,  Rhode    Island,  —  State  v.   Brown,   5 

III  N.  Car.  369;  State  v.  Hammer,  42  R.  I.  i. 

N.  J.  L.  435;   State  v,  Tolan,  33  N.  J.  C/itoA. -»- People  r.  Clayton,  4  Utah 

L.  198;    Londoner  v.  People,  15  Colo.  433. 

557;    Darrow  v.  People,  8  Colo.  420;  Wisconsin,  —  State  tr.  Pierce,  35  Wis. 

Com.  V,  Philadelphia  County,  i  S.  &  zoi;  State  v,  Kromer,  38  Wis.  548. 

R.  (Pa.)  385.  By  Statute  in  Florida  it  was  provided 

Whtre  DiBtriot  Attorney  Befaaee  to  Aot.  that  a  claimant  to  a  public  office  might 

—  In  Colorado^  under  Civ.  Code  1883,  a  bring  the  action   in  the  name  of  the 

private  citizen  may  file  a  complaint  as  state  upon  his  own  relation  if  the  attor- 

relator  for  the  dissolution  of  a  corpora-  ney-general   should   refuse   to  do  so. 

tion  on  account  of  the  usurpation  of  a  Lake   v.   State,  z8   Fla.  501;   State  9. 

franchise,  where  the  district  attorney  Anderson,  26  Fla.  240. 

refuses  to  bring  the  suit,  but  the  com-  2.  People    v.   Green,    i    Idaho    238; 

plaint  must  show  that  he  is  one  having  Lake   7.  State,   18  Fla.   501;    State  tr. 

another  or  different  interest  from  that  Dranguet,   23   La.   Ann.   785;    People 

common  to  every  citizen.     People  v.  v,   Robertson,   27   Mich.   117;    People 

Grand  River  Bridge  Co.,  13  Colo.  xi.  v.  Miles,  2  Mich.  349;  State  v.  Sharp, 

Under  a  statute  permitting  an  infor-  27  Minn.  38;   People  v,  Mclntyre,  10 

mation  by  a  private  r^l^^pr  dq  fiis  own  Mont.  166;    People  v,  Thacher,  55  N« 
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c.  Proceeding   by   Private   Person  and  in  His   Own 

Name.  —  The  right  of  a  private  person  to  proceed  in  his  own 
name  without  the  interposition  of  the  proper  state  officer  depends 
entirely  and  exclusively  upon  statutory  authority,  and  in  the 
absence  of  such  authority  he  has  no  right  so  to  proceed.^ 

Pcnonal  Bemedy.  —  Sometimes  under  the  statutory  provisions  an 
information  filed  by  an  individual  to  oust  the  incumbent  from  an 
office  and  to  install  the  relator  therein  is  considered  in  the  nature 
of  a  private  personal  remedy,  although  the  state  is  a  nominal 
party.  In  such  cases  the  courts  hold  that  the  information  must 
show  a  prima  facie  right  in  the  relator  to  the  office  claimed.' 

Y.  535;  People  v.  Knox,  38  Han  (N.  Y.)  tween  the  relator  and  the  respondent, 
238;  Gano  V,  State,  10  Ohio  St.  237;  in  which  the  former  is  the  real  plain- 
State  V.  Stevens,  29  Oregon  471;  State  tifif,  and  simply  selects  this  form  of 
V.  McGeary,  69  Vt.  467;  State  v.  proceeding  instead  of  a  direct  suit  for 
Palmer,  24  Wis.  63.  the  office  and  its  emoluments.     Hussey 

One  who  has  a  right  to  hold  over  a  v.  Heim,  17  Tex,  Civ.  App.  153  \citing 
pablic  office  until  a  legal  successor  has  State  v,  Owens,  63  Tex.  268;  Davis  v. 
daly  qualified  has  a  right  under  the  State,  75  Tex.  426;  Slate  v,  De  Gress, 
code  to  test  the  claimant's  title  to  the  53  Tex.  396];  State  v.  Bell.  116  Ind.  5. 
office  by  quo  warranto  by  the  stale,  in  In  State  v.  Stewart,  6  Houst.  (Del.) 
the  name  of  the  district  attorney,  on  373,  it  was  said  that  the  statute  of  Anne 
the  relation  of  the  officer  holding  over,  permitting  informations  on  the  relation 
Roane  v,  Matthews,  75  Miss.  94,  dis-  of  private  persons  was  to  relieve  the 
tinguisAing  Andrews  v.  State,  69  Miss,  crown  from  the  necessity  of  becoming 
740,  in  that  the  relator,  Covington,  in  the  actual  party  plaintiff  in  the  writ 
that  case  was  not  claiming  the  right  to  when  no  strictly  public  interest  was 
hold  over,  but  was  claiming  against  concerned,  and  to  place  the  power  to 
Andrews's  right  to  hold  over,  on  the  employ  it,  with  the  consent  of  the  Court 
ground  that  Covington  had  just  been  of  King's  Bench,  in  the  hands  of  a  prl- 
elected.  The  relator  failed  to  show  his  vate  person ;  that  it  did  not  run  in  the 
own  title,  and  the  court  said  that  that  name  of  a  private  person,  but,  to  retain 
action,  being  a  private  suit  to  try  the  the  form  and  preserve  the  symmetry 
right  to  the  office,  failed,  because  Cov-  of  the  system  of  remedy  as  it  had  be- 
ington  had  not  shown  himself  to  be  fore  existed,  the  writ  was  issued  and 
legally  entitled  to  be  inducted  therein,  the  proceeding  was  conducted  as  be- 
By  his  demurrer  to  the  defendant's  fore  in  the  name  and  on  behalf  of  the 
plea  he  admitted  that  he  was  not  a  king,  the  ground  and  motive  for  it 
qualified  elector.  being  the  formal  information  of  such 

1.  Wright  V,  Allen,  2  Tex.  158;  private  person,  seeking  the  benefits  of 
Saunders  v.  Gatling,  81  N.  Car.  298;  the  remedy,  filed  in  writing  and  sup- 
Scott  V.  Clark,  i  Iowa  78;  Territory  v,  ported  by  his  affidavit. 
Lock  wood,  3  Wall.  (U.  S.)  236;  Wallace  In  Nebraska  the  statute  provides: 
V,  Anderson,  5  Wheat.  (U.  S.)  292;  U.  *'  When  any  citizen  of  this  state  shall 
S.  V.  Lockwood,  i  Pin.  (Wis.)  364,  claim  any  office  which  is  usurped,  in- 
wherein  it  was  said  that  while  it  might  vaded,  or  unlawfully  held  and  exer- 
be  conceded  that  the  attorney- general  cised  by  another,  the  person  so  claim- 
could  not  withhold  his  name  or  sane-  ing  such  office  shall  have  the  right  to 
tion  in  a  proper  case  from  the  relator,  file  in  the  District  Court  an  information 
yet  a  writ  of  quo  warranto  cannot  be  in  the  nature  of  a  quo  warranto,  upon 
maintained  unless  it  appears  to  be  at  his  own  relation,  and  with  or  without 
the  instance  of  the  government,  acting  the  consent  of  the  prosecuting  attor- 
by  its  proper  officer.  ney,  and  such  person  shall  have  the 

S.  See  infra^  VIII.  2.  g,  (i)  Claimant  right  to  prosecute  said  information  to 

Musi  Show  Title,  final    judgment:    provided,    he    shall 

AetioasintheHamsof  the  State  by  one  have  first  applied  to  the  prosecuting 

claiming  a  public  office  are  said  to  be  attorney  to  file  the  Information,  and 

mere  suits  for  the  trial  of  the  title  be-  the  prosecuting  attorney  shall  have  re- 
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Under  other  statutes  the  remedy  is  still  more  radically  extended, 
and  a  party  claiming  to  be  entitled  to  a  public  office  is  permitted 
to  bring  an  action  in  his  own  name  against  the  person  who  is 
alleged  to  have  usurped  the  office.^ 

Matten  Conoerning  Publio  Only.  —  Statutes  permitting  relators  to 
institute  proceedings  in  the  name  of  the  state  or  to  bring  private 
actions  in  their  own  names  give  no  right  of  private  action  in  mat- 
ters which  concern  the  public  only,  unless  by  positive  and  express 
provision  the  remedy  is  extended  to  such  cases.* 

d.  Relator  Not  Necessary.  —  When  the  state  moves  in  a 
matter  involving  only  public  rights  a  relator  is  not  necessary.* 
But  when  the  proceeding  is  on  the  relation  of  a  private  citizen  in 

fused  or  neglected  to  file  the  same."    Cal.  604:   State  v.  Smith,  32  Ind.  313; 
State  V.  Boyd,  34  Neb.  435.  Miller  v,  Palermo,  12  Kan.  16;  State  v. 

1.  Vrooman  v.  Michie,  69  Mich.  44;     Paterson,  etc.,  Turnpike  Co.,  21  N.  J. 

L.  9;    Demarest  v.  Wickham,  63  N.  Y. 


Bartlett  v.  State,  13  Kan.  102;  Brown  v, 
Jefifries,  42  Kan.  605;  Weston  v.  Lane, 
40  Kan.  480;  Moss  v.  Patterson,  40 
Kan.  726;  Tillman  v.  Oiter,  93  Ky. 
600;    Reynolds  v.  State,  61  Ind.  392; 


323;  Com.  V,  Allegheny  Bridge  Co.,  20 
Pa.  St.  185;  Murphy  v.  Farmers*  Bank, 
20  Pa.  St.  415;  Com.  V.  Philadelphia, 
etc.,   R.  Co.,  20  Pa.  St.  518;    Com.  v. 


McAUen  v,  Rhodes,  65  Tex.  348;  Pre-  Burrell,  7  Pa.  St.  34;   Com.  v.  McCar- 

shaw  V,  Dee,  6  Utah  360.  ter,  98  Pa.  St.  612. 

State  V,  Hamilton  County,  39  Kan.  8.  State  v,  Milwaukee,  etc.,  R.  Co., 

85,  was  a  petition  for  a  writ  of  man-  45  Wis.  585;    State  v.  McMillan,   108 

damns  in   the  Supreme  Court,  by  the  Mo.   153;  State  v.  Bernowdy,  36  Mo. 

state,  on  the  relation  of  one  claiming  279:    State   v.    Equitable    Loan,    etc., 

to  have  been  elected  county  treasurer,  Assoc,  142  Mo.  338. 


against  the  members  of  the  board  of 
commissioners  of  the  county  and  the 
county  clerk  thereof,  to  compel  the 
county  board  to  canvass  the  returns 
from  a  certain  precinct.  The  person 
who  had  assumed  the  office  under  the 
action  of  the  board  was  also  made  a 
defendant  and  filed  an  answer  disput- 
ing the  claim  of  the  relator.  When 
the  cause  came  on  for  decision  it  was 
considered  as  an  action  in  the  nature 


Office  of  Private  Corporation  —  Keoeetity 
of  Belator.  —  In  People  v.  Nappa,  80 
Mich.  487,  it  was  said  that  on  an  infor- 
mation to  test  the  title  to  the  office  of 
trustees  of  a  religious  society  the  pro- 
ceeding was  one  in  which  the  public 
were  interested,  and  the  information 
must  show  on  its  face  that  the  relator 
is  interested  in  the  aetion. 

An  information  charging  unlawful 
usurpation  of  the  office  of  trustees  of  a 


of  QUO  warranto  between  the  relator  as  church  cannot  be  filed  on  the  relation 

plaintifif  and  the  alleged  wrongful  offi-  of  one  who  was  present  and  took  part 

cer  as  defendant,  and  the  petition  was  in  the  election.     People  v,  Moore,  73 

amended,  or  considered  as  amended.  III.  132. 

80  as  to  make  the  relator  plaintiff  in  Ixiformation  Against  Corporation  aa  a 

place  of  the  state  on  his  relation.  Body.  —  In  every  case  where  the  ques- 

Coneorrent    Semediee.  —  The   remedy  tion  has  been  raised  it  has  been  held 

by  quo  warranto  is,  however,  not  the  that  the  information  will  not  lie  on  the 

only  method  that  may  be  pursued  for  relation  of  an  individual  against  a  cor- 

the  recov^ery  of  an  office,  nor  does  the  poration  as  a  body,  and  that  this  should 

Act  of  July  21,  1879,  contemplate  that  always  be  in  the  name  of  the  attorney, 

it  should  be;  but  the  right  to  an  office  general  alone.     Gibbs  v.  Somers  Point, 

may  be  determined  in  an  ordinary  civil  49  N.  J.  L.  515  [citing  Rex  v.  Ogden, 

suit  brought  directly  by  the  claimant  10  B.  &  C.  230,  21  E.  C.  L.  61 ;  Rex  v. 

against  the  party  in  possession,  with-  White,  5  Ad.  &  El.  613,  31  E.  C.  L.  400; 

out  resort  to  an  information  in  the  na-  Rex  v.  Parry,  6  Ad.  &  El.  810,  33  E.  C. 


ture  of  a  quo  warranto,  and  the  state 
is  not  a  necessary  party  to  such  suit. 
McAllen  v,  Rhodes,  65  Tex.  348. 
S.  People  V.  Sutter  St.  R.  Co.,  117 


L.  218;  Le  Roy  v,  Cusache,  2  Rolle 
115;  People  V,  Richardson,  4  Cow.  (N. 
Y.)  109;  6  Com.  Dig,,  tit.  Quo  War- 
ranto, C.  3]. 
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a  matter  touching  purely  public  rights,  in  which  the  state  alone 
can  move,  if  the  proceeding  is  by  the  state  through  its  proper 
officers  the  mere  fact  that  a  relator  is  inserted  is  not  material.  * 

3.  Boles  as  to  Parties  in  Partionlar  Cases  —  a.  Ipso  Facto 
Vacation  of  Office  —  Action  Against  Deputies.  —  When 
an  office  becomes  vacant,  not  as  a  penalty  or  forfeiture,  but  by 
reason  of  the  happening  of  a  contingency  which  by  statute  is  fixed 
as  a  limitation  to  the  office,  it  is  held  that  an  appointee  to  fill  the 
vacancy  may  bring  a  proceeding  in  the  nature  of  quo  warranto 
against  the  deputies  of  the  former  incumbent  without  bringing 
the  latter  into  court.* 

b.  In  Proceedings  Against  Corporations  and  Indi- 
vidual Members  —  (i)  General  Rule,  —  When  the  object  of  the 
quo  warranto  proceeding  is  to  effect  the  dissolution  of  a  corpora- 
tion which  has  an  actual  existence  or  to  oust  it  of  some  franchise 
which  it  has  unlawfully  exercised,  the  corporation  itself  is  a 
necessary  party ;  but  when  the  object  is  to  test  the  fact  of  the 
corporate  existence,  as  where  individuals  assume  without  legal 
authority  to  act  in  a  corporate  capacity,  the  proceeding  must  be 
against  the  individuals  who  so  usurp  this  power,*  for  by  making 

1.  People  V,  Sutter  St.  R.  Co.,  117  Massachusetts,  —  Com.  p.  Tenth 
Cal.  604;  People  v.  Golden  Rule,  114  MassachusettsTurnpikeCorp.,  5  Cush. 
III.  34.  [distinguishing  People  v.  North    (xMass.)  509. 

Chicago  R.  Co.,  88  III.  538,  in  that  the  Michigan.  —  Atty.-Gen.  v.  McArthur, 

application  in  the  laiier  case  was  by  a  38  Mich.  204. 

private   party];     Com.    v.    Allen,    128  Missouri, — State    v.    Fleming,     147 

Mass.  310;  Alty.'Gen.  v.  AdonaiShomo  Mo.  i,  citing  19  Am.  and  Eng.  Encyc. 

Corp.,    167    Mass.     424;     Taggart    v,  of  Law  682. 

iames,  73  Mich.  234;  State  t/.  Sharp,  27  Nebraska.  —  State  v.  Atchison,  etc., 

linn.  38;    State   v.   Vail,   53  Mo.  97;  R.  Co.,  24  Neb.  143. 

Thompson  v.  People,  23  Wend.  (N.  Y.)  New  Hampshire,  —  State  v,  Barron, 

537;    State  V,  Hardie,  i  I  red.   L.  (N.  57  N.  H.  502. 

Car.)  42;  State  v.  Heinmiller,  38  Ohio  New  York.  —  People  v.   Rensselaer, 

St.  no;  State  V.  Douglas  County- Road  etc.,    R.   Co.,   15  Wend.  (N.   Y.)  128; 

Co.,  10  Oregon  201;  State  v.  De  Gress,  People  v,  Ravenswood,  etc..  Turnpike, 

53  Tex.    387;     Mathews  v.   State,   82  etc.,  Co..  20  Barb.  (N.  Y.)  518;  People 

Tex.  577.  V.  Utica  Ins.  Co.,  15  Johns.  (N.  Y.)  358; 

2.  People  V,  Short,  100  Cal.  537.  People  v,  Geneva  College,  5  Wend.  (N, 
S.  Alabama,  —  State  v,  Webb,  97  Ala.  Y.)  211. 

III.  Ohio.  —  State  v.  Taylor,  25  Ohio  St. 

Arkansas. — Smith  v.  State,  2 r  Ark.  279;    State    v.   Cincinnati   Gas   Light, 

295.  etc.,  Co.,  18  Ohio  St.  262. 

California,  —  People  v,  Stanford,  77  Pennsylvania,  —  Com.   v.   Northeast- 

Cal.  360;    People  w.   Montecito  Water  ern  El.  R.  Co.,  161  Pa.  St.  409. 

Co.,  97  Cal.  276.  England.  —  Rex  v.  Amery,  2  T.   R. 

Illinois.  —  People  v.  Board  of  Edu-  515;  Rex  v.  Carmarthen,  i  W.  Bl.  187, 

cation,  loi   111.  308;    People  v.  Peoria,  2  Burr.  869. 

166  111.  522;  People  V.  Spring  Valley,  Parties  Too  Kameroni  to  Bring  Before 
129  111.  169;  Chesshire  v.  People,  116  Court.  —  Where  the  object  of  the  pro- 
Ill.  493;  People  V.  Bruennemer,  168  ceeding  is  to  test  the  right  of  persons 
III.  485.  to  exercise  corporate  powers  it  is  held 

Iowa,  —  State  v.  Independent  School  to  be  no  excuse  that  such  a  course  is 

Dist.,  44  Iowa  227.  impracticable.     Strictly  speaking,  it  is 

Kanscts.  —  State  v.  Topeka,  31   Kan.  not  impracticable,  but  merely  incon- 

452.  venient.     State  v.  Independent  School 
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the  corporation  a  party  as  such  its  corporate  existence  is  admitted 
and  cannot  thereafter  be  attacked  in  the  same  proceeding.^ 

To  Authoriit  a  Judgment  of  Forfeiture  or  Ouster  of  Partieular  Franohieee  against 
the  corporation  itself,  the  corporation  must  be  before  the  court, 
and  this  result  cannot  be  obtained  in  a  proceeding  against  indi- 
vidual members  of  a  corporation,'  although  ofRcers  upon  whom 

Dlst.,  44  Iowa  227.     But   in  State  v.  an  information  against  a  corporation, 

Webb,  97  Ala.   11 1,  it  was  held  that  the    gravamen   of    ivhich   is   that  the 

numerous  stockholders  and  ofiScers  of  powers  of  the  corporation  have  been 

a  corporation  were  sufficiently  repre-  illegally  assumed,  admits  the  corporate 

sented  by  making  certain  officers  and  existence,    and    the    individuals   who 

directors  defendants,  it  being  alleged  compose    the    corporation    should    be 

that  their  associates  were  too  numer-  made   defendants  instead  of  the  cor< 

ous  to  be  brought  upon  the  record  and  poration  itself,  yet  where  there  are  two 

that  some  of  them  were  unknown  and  counts,  one  of  which  is  not  subject  to 

others  nonresident.     See  also  State  r.  this  objection,  a  general  demurrer  will 

Sherman,  22  Ohio  St.  411.  be  overruled,  as  where  the  object  of  the 

1.  California,  —  People   v.  Stanford,  second  count  is  to  effect  a  dissolution 

77  Cal.  360.  of  a  corporation  which  has  had  legal 

Illinois,  —  North,  etc.,  Rolling-Stock  existence.     Com.  v.  Tenth  Massachu- 

Co.  V.  People,  147  111.  234;  Distilling,  setts  Turnpike  Corp.,  5  Cush.  (Mass.) 

etc..  Feeding  Co.  w.  People,  156  111.  448;  509. 

People  V,  Spring  Valley,  129  111.  169;  2.  Peoples.  Montecito  Water  Co.,  97 

People  V,  Bruennemer,  168  111.  482.  Cal.  276;  Smith  v.  State,  21  Ark.  295; 

Indiana,  —  Mud  Creek  Draining  Co.  Atty.-Gen.   v,  Lorman,   59  Mich.  157; 

V,  State,  43  Ind.  236.  Com.   v,   Morris,    z    Phila.   (Pa.)  412, 

Iowa,  —  State  v.  Independent  School  9  Leg.  Int.  (Pa.)  176;  People  v,  Gladwin 

Dlst.,  44  Iowa  227.  County,  41  Mich.  647;  Reg.  v,  Taylor, 

Kansas,  — State  v.  Ford  County,  12  11  Ad.  &  El.  949,  39  E.  C.  L.  280. 

Kan.  444.  Annmlng  to  Aot  as  Forslgn  Corporation. 

Michigan. — Atty.-Gen.  v.  McArthur,  — In  State  v,  Somerby,  42  Minn.  55, 

38  Mich.  204.  quo  warranto  was  brought  to  determine 

Mississippi,  —  State    v.   Commercial  the  right  of  respondents  acting  in  a 

Bank,  33  Miss.  474;  Commercial  Bank  corporate  capacity  to  carry  on  a  cer- 

V,  State,  6  Smed.  &  M.  (Miss.)  599.  tain  kind  of  business  within  the  state 

Missouri,  —  State  v,  Hannibal,  etc.,  as  a  foreign  corporation  without  corn- 
Gravel  Road  Co.,  37  Mo.  App.  496;  plying  with  the  laws  of  the  state.  It 
State  V,  Fleming,  147  Mo.  1.  was  held  that  while  the  information 

J^era    York.  —  People  v.  Rensselaer,  might  be  broad  enough  to  require  the 

etc.,   R.   Co.,    15   Wend.   (N.   Y.)  113;  respondents  to  show  by  what  authority 

People  V,  Ravenswood,  etc..  Turnpike,  they    exercised    corporate  franchises, 

etc.,  Co.,  20  Barb.  (N.  Y.)  518.  yet,  it  being  evident  that  a  corporate 

Ohio,  —  State    v,     Cincinnati     Gas-  existence  was  not  in  question,  the  court 

Light,  etc.,  Co.,  18  Ohio  St.  262.  could    not    continue     the    proceeding 

England,  —  Rex  v,  Amery,  2  T.  R.  against  the  individuals  alone  for  the 
515;  Rex  V.  Carmarthen,  i  W.  Bl.  187.  purpose  of  preventing  them  from  mak- 
2  Burr.  869.  ing  contracts  in  behalf  of  the  corpora- 
See  also  State  r.  Uridil,  37  Neb.  371;  tion,  the  latter  not  being  a  party  to  the 
State  V,  Olcott,  6  N.  H.  77.  proceedings. 

Inquiry  into  Performance  of  Condltioni  Tmitees  and  Ceetnis  que  Tmitont.  —  In 
Preoedent  to  Ezistenoe.  —  In  a  proceed-  Kentucky  an  action  was  brought  under 
ing  against  a  corporation,  as  such,  for  a  statutory  provision  that  **  in  lieu  of 
forfeiture  of  its  charter,  the  perform-  writs  of  scire  facias  and  quo  warranto, 
ance  of  conditions  precedent  to  the  ex-  or  of  an  information  in  the  nature  of  a 
istence  of  the  corporation  cannot  be  quo  warranto,  actions  by  ordinary  pro- 
inquired  into;  its  existence  as  a  cor-  ceedings  may  be  brought  to  vacate  or 
poration  is  admitted  by  the  proceeding  repeal  charters  and  to  prevent  the 
against  it.  Commercial  Bank  v.  State,  usurpation  of  an  office  or  franchise," 
6  Smed.  &  M.  (Miss.)  599.  to  prohibit  individuals  who  claimed  to 

Two  Counts.  —  While  it  may  be  that  own  privileges  as  purchasers  from  the 
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service  of  process  might  have  been  made  in  a  proceeding  against 
the  corporation  itself  are  defendants.^  But  the  proceeding  may 
be  against  the  corporation,  charging  the  usurpation  of  corporate 
powers,  where  the  question  is  whether  or  not,  by  certain  acts,  the 
corporate  rights,  franchises,  and  privileges  have  been  forfeited.* 

(2)  Municipal  Corporations.  —  Some  of  the  authorities  seem  to 
draw  a  distinction  between  private  corporations  and  municipal 
corporations,  and  to  hold  that  an  information  may  be  brought 
against  a  municipal  corporation  by  its  corporate  name  even  where 
its  corporate  existence  is  challenged,  the  proceeding  in  such  case 
being  against  the  defendant  as  a  corporation  de  facto,  not  as  a 
corporation  dejure.^  In  other  cases,  however,  such  a  distinction 
is  not  recognized,  and  the  general  rule  is  applied  to  municipal  as 
to  other  corporations  that  when  an  existing  corporation  abuses 
its  franchise,  or  usurps  franchises  which  do  not  belong  to  it,  the 
information  should  be  against  the  corporation  as  such ;  but  when 
a  number  of  individuals  unlawfully  assume  to  be  a  corporation, 
the  information  should  be  against  them  as  individuals.^ 

managers  of  a  lottery  from  exercising  State  v,  Bradford,  32  Vt.  50;  State  v, 

such  privileges  and  to  cancel  contracts  Atlantic  Highlands,   50  N.  J.  L.  457; 

betiveen  those  parties  and  the  managers  State   v,   Tracy,  48    Minn.   497;   State 

of  the  lottery.    It  was  held  that  the  court  v,  Minnetonka,  57  Minn.  526;  State  v. 

could  not  cancel  such  contracts  nor  dis-  Fridley  Park,  61   Minn.    146;  State  v. 

solve  the ^sMjf -corporation  without  hav  Crow  Wing  County,  66  Minn.  519. 

ing  before  it  the  trustees  or  holders  of  English  Preoadent.  —  In  Rex  v,  Ches- 

the  legal  title  as  well  as  the  cestuis  que  ter,  citfd  in  Rex  v,  Amery,  2  T.  R.  566, 

trustenU    Com.   v.  Frankfort.  13  Bush  there  seems  to  have  been  a  judgment 

(Ky.)i86.  against  the  city  of  Chester  for  failing 

1.  Smith  V.  State,  21  Ark.  295.  to  show  its  right  to  be  a  corporation. 

S.  Territory  v.  Virginia  Road  Co.,  2  4.  People  v.  Spring  Valley,  129  111. 

Mont.  103.  169;  Chesshire  r.  People,  116  III.  493; 

Ssplieatloii  ATflrring  Cause  of  Forfeit-  People  v.  Peoria,  166  III.  522;  People 
ure.  —  When  an  information  in  the  v,  Bruennemer,  168  III.  485;  District 
nature  of  a  quo  warranto  is  filed  No.  7  v.  People,  75  III.  App.  539;  State 
a^inst  a  corporation  by  its  corporate  v.  Independent  School  Dist.,  44  Iowa 
name,  calling  upon  it  to  show  by  what  227;  State  v,  Topeka,  31  Kan.  452; 
warrant  it  claims  to  be  a  corporation  State  f.  Weatherby,  45  Mo.  18;  State 
and  to  exercise  corporate  powers,  and  v.  Jenkins,  25  Mo.  App.  487;  State  v, 
the  defendant  pleads  an  act  of  the  leg-  Uridil,  37  Neb.  371. 
islature  granting  to  it  the  franchises  Arkaaias  Constitntioii. —  In  State  v. 
named  in  the  information,  it  is  compe-  Leatherman,  38  Ark.  83,  there  was  an 
tent  for  the  relator  by  way  of  replica-  application  by  the  attorney-general,  in 
tion  to  aver  cause  of  forfeiture  and  to  the  nature  of  an  information  on  behalf 
pray  for  a  judgment  of  dissolution,  of  the  state,  against  the  mayor,  alder- 
State  V.  Walnut  Hills,  etc.,  Road  Co.,  men,  and  recorder  of  a  town,  to  test 
7  Ohio  Cir.  Dec.  453;  State  v.  Pennsyl-  the  lesral  existence  of  the  town.  It  was 
vania,  etc..  Canal  Co.  23  Ohio  St.  121.  held  that  the  provision  of  the  constitu- 
See  also  Com.  v.  Equitable  Beneficial  tion  that  the  Supreme  Court  might 
Assoc.,  137  Pa.  St.  412;  Com.  v.  Cross  issue  the  writ  to  officers  of  political  cor- 
Cut  R.  Co.,  53  Pa.  St.  62;  Com.  v.  At-  porations  when  the  question  involved 
lantic,  etc..  R.  Co..  53  Pa.  St.  9:  People  was  the  legal  existence  of  such  corpora- 
V,  Hudson  Bank,  6  Cow.  (N.  Y.)  217;  tion,  and  not  only  gave  the  court  juris- 
Atty.-Gen.  v.  State  Bank,  2  Dougl.  diction,  but  prescribed  its  limits  and 
(Mich.)  359.  See  infra,  VIII.  2.  The  the  proper  parties,  relieved  the  court  of 
Information  or  Complaint,  any  necessity  of  deciding  whether  the 

3.  People  V,  Riverside,  66  Cal.  288;  suit  should  have  been  against  the  cor- 
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(3)  Right  to  Several  Offices — Joinder  of  Claimants  and 
Respondents.  —  In  the  absence  of  statute  seveiul  persons  claiming 
different  officescannot  unite  their  complaints  and  seek  to  deter- 
mine the  titles  to  the  several  offices  in  one  proceeding ;  ^  and  a 
proceeding  cannot  be  maintained  on  the  relation  of  several  per- 
sons who  claim  to  be  entitled  to  several  offices  of  the  same  kind 
against  the  same  number  of  persons  alleged  to  have  intruded 
themselves  into  such  offices,  where  the  title  of  none  of  the  plain- 
tiffs depends  upon  that  of  any  of  the  defendants,  and  in  such  a 
case  each  respondent  is  entitled  to  be  proceeded  against  singly.* 
But  where  the  title  of  several  members  of  a  body  may  be  affected 
by  the  same  allegations,  they  may  be  proceeded  against  in  one 
action.' 

ABaoeiyer  is  not  a  proper  party  de-  Com./ 105  Pa.  St.  485;   State  9.  Simp- 

feadant  in  a  proceeding  for  the  forfeit-  kins,  77  Iowa  676. 
ure    of    the    corporate  charter.     City        For  Example,   where    an  election  is 

Water  Co.  v.  State,  88  Tex.  600.  illegal   because    two  directors    of    an 

1.  People  V.  De  Mill,  15  Mich.  164,  independent      school      district      were 

93  Am.  Dec.  179;    Atty.-Gen.  r/.  Cain,  elected,  when  the  election  of  but  one 

84  Mich.  223;    Preshaw  v.  Dee,  6  Utah  was  authorized  by  law,  both  directors 

360.        ^  are  incumbents  by  the  same  right  and 

The  Xiigoindor  Is  as  Fatal  as  it  would  they    are    properly    joined.     State    v, 

be  for  two  persons  having  distinct  and  Simpkins,  77  Iowa  678. 
separate  claims  for  trespass  committed        Statutory  ProTisioiui.  —  Under  a  stat- 

by  two  others  to  join  in  a  suit  to  re-  ute  providing  that  "  when  several  per- 

cover  damages  therefor.     The  similar-  sons  claim  to  be  entitled  to  the  same 

ity  of  duties  in  the  two  offices  or  the  office  or  franchise  one  action  may  be 

fact  that  the  incumbents  participated  in  brought  against  all   such   persons  in 

the  same  duties,  if  such  be  the  fact,  order  to  try  their  respective  rights  to 

cannot  change  this  fundamental  rule  such  office  or  franchise,"  the  joinder 

in  proceeding.     People  v.  De  Mill,  15  of  several  persons  as  relators,  alleged  to 

Mich.  164,  93  Am.  Dec.  179.  be  entitled  to  the  office  of  councilmen 

8.  Atty.-Gen.  v,  Cain,  84  Mich.  223;  of  a  city  council  which  was  usurped  by 

State  V,  Sullivan,  8  Ohio  Cir.  Dec.  348;  the  three  persons  joined  as  defendants, 

Preshaw  v.  Dee,  6  Utah  360.  is  proper.     The  statute  was  intended  to 

Ctoniolidation  of  Informations.  —  The  protect  the  rights  of  the  people  and 
court  will  not  consolidate  several  infor-  to  prevent  a  multiplicity  of  actions  to 
mations  against  several  persons  for  determine  the  same  question,  based 
distinct  offices,  for  there  must  be  an  in-  upon  one  and  the  same  right,  and  re- 
formation against  each  to  enable  each  lating  to  the  same  kind  or  character 
to  disclaim.  Rex  v»  Warlow,  2  M.  &  of  office.  But  in  such  a  case  as  the 
S.  75.  But  in  Rex  v»  Foster,  i  Burr,  above,  neither  of  the  parties  being 
573,  four  informations  were  consoli-  elected  to  fill  any  particular  place, 
dated  where  the  several  rights  were  there  could  not  be  a  separate  judgment 
properly  determinable  in  one  informa-  for  either  relator  as  against  either  of 
tion.  And  where  several  informations  the  respondents.  People  v.  Cohn,  7 
were  filed  against  the  aldermen  of  a  Utah  352.  See  also  People  v,  Murray, 
borough,  founded  upon  the  same  ob-  8  Hun  (N.  Y.)  577;  People  v,  Prewctt, 
jection  of  title,  it  was  held  that  the  (Cal.  1899)  56  Pac.  Rep.  619. 
court  could  not  make  a  rule  binding  In  Pennsylvania  it  was  provided  by 
either  party  to  submit  to  the  result  of  statute  that  if  it  should  appear  to  the 
the  trial  of  the  first  information  tried,  court  or  judge  that  the  several  rights 
Rex  V,  Cousins,  7  Ad.  &  El.  285,  34  E.  of  different  persons  might  be  properly 
C.  L.  92.  determined  by  one  writ,  it  should  be 

8.  State  V.  Kearn,  17  R.  I.  391;  State  lawful  for  such  court  or  judge  to  make 

f.  Sullivan,  8  Ohio  Cir.  Dec.  348;  State  such  order  or  orders  for  the  introduc- 

V,   Riordan,   24  Wis.   484;     Gilroy  v.  tion  or  addition  of  such  person  into  the 
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d.  Intervention.  —  Persons  will  not  be  allowed  to  intervene 
in  quo  warranto  proceedings  unless  their  interests  are  affected.^ 

T.  Pbopeb  Offices  to  Pboiecute  —  1.  In  OeneraL  —  Quo  war- 
ranto should  be  prosecuted  by  the  law  officer  who  represents  the 
sovereign  from  whom  the  franchise  or  office  originates,  both  at 
common  law*  and  in  the  United  States.  The  proper  officer  to 
act  in  the  United  States  is  sometimes  determined  by  analogy  to 
the  common  law,  in  connection  with  the  general  powers  of  the 
law  officers  of  the  state,'  or  by  the  constitutiori  and  laws  under 
which  the  powers  and  duties  of  the  prosecuting  officers  are 
defined  generally,  or  with  respect  to  particular  remedies,   and 

writ,  or  for  notice  to  such  persons  to  moved  an  officer  and  appointed  another 
appear  and  take  defense  as  should  be  in  his  stead,  it  was  held  upon  an  infor- 
reasonable  and  just.  Com.  v,  Dillon,  mation  filed  on  relation  of  the  removed 
6i  Pa.  St.  488;  Com.  v,  Stevens,  i6S  officer  against  the  person  who  super- 
Pa.  St.  582.  And  under  this  statute  it  seded  him  under  the  illegal  appoint- 
was  held  that  while  it  was  not  ex-  ment  that  there  was  no  authority  for 
pressly  provided  that  the  title  to  differ-  admitting  the  County  Court  as  a  party 
ent  offices  might  be  determined  in  one  defendant  to  the  proceeding,  no  action 
writ,  such  a  case  is  not  excluded  by  the  or  judgment  against  it  being  sought  or 
language  used,  and  may  be  eaually  contemplated.  State  v.  Shank;  36  W. 
within  the  intended  remedy,  and  that  Va.  223. 

where  the  titles  of  the  incumbents  of  8.  At  Common  Law  the  writ  of  quo 
the  different  offices  depend  upon  the  warranto  was  prosecuted  by  the  king's 
validity  of  the  same  election,  a  decision  attorney-general  at  the  suit  of  the 
on  the  validify  of  that  election  will  be  king,  without  any  relation.  It  could 
equally  conclusive  as  to  the  rights  of  be  prosecuted  only  for  the  king  in  this 
all.  Com.  V,  Stevens,  168  Pa.  St.  582.  manner,  he  being  alone  interested  or 
1.  In  Idaho  it  was  provided  by  statute  concerned  in  the  matter  to  be  deter- 
that  any  person  who  had  an  interest  in  mined  by  it.  State  v,  Ashley,  i  Ark. 
the  matter  in  litigation,  or  in  the  sue-  304;  or  by  the  master  of  the  crown 
cess  of  either  of  the  parties  to  the  ac-  office.  State  r.  Stein,  13  Keb.  529. 
tion,  or  an  interest  against  both,  should  Three  ClaiMS  of  Infemiations.  —  The 
be  entitled  to  intervene.  It  was  held  original  writ  was  issued  out  of  chan- 
thai  the  word  "  action  *'  under  this  eery,  directing  the  defendant  to  appear 
statute  meant  a  civil  action  purely,  and  before  the  king  or  his  justices.  There 
did  not  embrace  a  quasi-criminal  pro-  were  three  distinct  classes  of  informa- 
ceeding  instituted  in  the  name  of  the  tions  in  the  nature  of  quo  warranto: 
people  in  the  discretion  of  the  district  first,  those  filed  by  the  attorney-gen- 
attomey  upon  his  own  information  to  eral  without  leave  and  without  relators; 
oust  a  person  exercising  a  public  office,  second,  those  filed  with  leave  of  court 
or  admitting  that  the  proceeding  is  by  the  clerk  of  the  crown  by  virtue 
purely  a  civil  action,  the  party  claiming  of  his  common-law  power;  and  third, 
to  have  been  elected  to  the  office  has  no  those  filed  by  the  clerk  of  the  crown 
such  interest  as  the  statute  requires,  on  the  relation  of  some  one  and  by 
because  a  judgment  against  the  re-  leave  of  the  court,  under  the  statute 
spondent  would  not  affect  the  title  of  of  9  Anne,  c.  20.  State  v,  Stewart,  32 
the  party  seeking  to  intervene.     People  Mo.  379. 

V,  Green,  i  Idaho  238.  8.  It  Is  the  Common  Law  which  author- 
In  PennsylTania  a  corporation  may  in-  izes  the  state's  attorney  to  file  informa- 
tervene  and  be  made  a-party  defendant,  tions,  both  in  ordinary  criminal  prose- 
where  its  interests  are  affected,  in  a  pro-  cutions  and  in  those  prerogative  rights 
ceeding  on  the  relation  of  a  private  in-  where  he  represents,  as  attorney-gen- 
dividual  to  try  the  title  to  an  office  in  eral,  the  sovereignty  of  the  state.  This 
the  corporation.  Com.  v,  O'Donnel,  common-law  power  is  inherent  in  the 
188  Pa.  St.  23.  office  of  the  state's  attorney,  and  in  its 
In  West  Yirginla,  where  a  County  exercise  he  performs  the  functions 
Court,   without  lawful  authority,   re-  which  can  be  taken  away  only  by  the 

441  Volume  XVII. 


Pr«per  Oftoer  QUO    WARRANTO.  to  ProMevto. 

under  such  proviSbns  the  attorney-general  or  the  attorney  of  the 
county  is  the  proper  officer  to  represent  the  people  in  these  prose- 
cutions; ^  and  such  officer  may  act  in  instituting  proceedings  on 
behalf  of  the  people  without  direction  from  the  governor. 
Supreme  Court,  or  General  Assembly.* 

2.  Partionlar  Officers.  —  Usually  where  the  proceeding  is  on 
behalf  of  the  state  at  large,  and  in  a  matter  which  concerns  the 
state  at  large,  the  attorney-general  is  the  proper  prosecuting 
officer,'  as  in  such  proceedings  instituted  originally  in  the 
Supreme  Court  or  court  of  last  resort.* 

ProMadlngt  Inftituted  in  Inferior  Conrti.  —  The  district  attorney  or 
other  proper  prosecuting  officer  of  the  county  represents  the  peo- 
ple in  such  proceedings  in  the  county  and  other  inferior  courts,* 

clear  terms  of  the  statute.     State   v,  eral  may  in  any  case  apply  to  the  court 

Keena,  64  Conn.  215;    Com.  v,  Allen,  for  directions,  and  the  court,  although 

128  Mass.  310;    State  v.  Stein,  13  Neb.  perhaps  it  cannot  order,  may  aid  him 

529;  Boyd  V,  Nebraska,  143  U.  S.  145.  with   its  advice.     Cleary  v.  Deliesse- 

1.  Guillotte  V,  Poincy,  41   La.  Ann.  line,  i  McCord  L.  (S.  Car.)  35. 

333;    Reed  v,  Cumberland,  etc..  Canal  Dirootion  by  House  of  LegidAtaTe. — 

Corp.,  65  Me.  132;  State  v.  Minnesota  Where,  in  an  information  against  one 

Thresher  Mfg.  Co.,  40  Minn.  213;  State  for  usurping  a  public  office,  the  solici- 

zf.  Rose,  84  Mo.  I ^8 ;  State  t^.  McMillan,  tor-general    recited    an    order  of    the 

108  Mo.  153;  State  v.  Frazier,  98  Mo.  House  of  Representatives   requesting 

426;    State    z\    Equitable    Loan,    etc.,  him  to  file  such  information,  and  stated 

Assoc,  142  Mo.  337;  Osgood  v.  Jones,  that  he  filed  it  by  virtue  of  the  author- 

60  N.  H.  548;  State  V.  Taylor,  50  Ohio  St.  ity  of  and  in  compliance  with  the  said 

120;  Crawford  v.  State,  52  Ohio  St.  62;  order,  it  was  held  that  the  information 

Com.  V,  Burrell,  7  Pa.  St.  34;    State  v.  was   filed    by   the   solicitor-general   ex 

Matthews,   44   W.    Va.    372;    State   v.  officio^   notwithstanding   such   recitals. 

Kromer,  38  Wis.  548,  Com.  v.  Fowler,  10  Mass.  290. 

Solicitor  or  Attomey-Oeneral.  —  In  an  8.  State  v.   Regents,   55    Kan.   389; 

information  to  forfeit  corporate  fran-  Com.  v.  Lexington,  etc..  Turnpike  Road 

chises,  it  was  held  that  the  proceeding,  Co.,  6  B.  Mon.  (Ky.)  397;  Goddard  v. 

being  on  behalf  of  the  sovereign,  could  Smithett,  3  Gray  (Mass.)  116;  Haupt  v. 

be  used  only  in  the  manner  prescribed  Rogers,  170  Mass.  71;  Rice  v.  National 

by  the  sovereign,  and  must  be  filed  by  Bank,  126  Mass.  300;  State  v,  Minne- 

the  attorney -general,  and  not  by  the  sota  Thresher  Mfg.  Co.,  40  Minn.  213; 

solicitor  of  the  Circuit  Court,  and  that  State  v.  Rose,  84  Mo.  198;  State  v.  Mc- 

while  the  latter  may  act  in  some  cases,  Millan,  108  Mo.  153;    State  v.  Fiazier, 

he  can  do  so  only  in  consequence  of  an  98  Mo.  426;  Osgood  v,  Jones,  60  N.  H. 

express  provision  of  law  to  that  effect.  548;    State  v.  Taylor,  50  Ohio  St.  120; 

Houston  V,  Neuse  River  Nav.   Co.,  8  Crawford   v.   State,    52    Ohio    St.   62; 

Jones  L.  (N.  Car.)  476.  Com.  v>  Burrell,  7  Pa.  St.  34;   State  v, 

Conititational  Dolegation  of  Authority  Matthews,   44  W.   Va.   372;    State    v, 

Xzoltiglyo. — Where  the  constitution  con-  Kromer,  38  Wis.  548. 

fers  upon  a   certain  officer  power  to  4.  State    v.    Frazier,    28    Neb.    438; 

bring  proceedings  in  quo  warranto,  his  Caldwell  v.  Bell,  6  Ark.  231;    State  v. 

power  is  exclusive.     State  v.  Interna-  Baker,  38  Wis.  77;  State  r.  Milwaukee, 

tional,  etc.,  R.  Co.,  89  Tex.  562.  etc.,    R.    Co.,   45   Wis.   585;    State  v, 

8.  State  V.  Anderson,  45  Ohio  St.  196.  Heinmiller,  38  Ohio  St.  no. 

Dirootion  by  Cotirt  to  File  Information.  6.  Colorado,  —  People     v.    Regents, 

—  An  information  is  not  void  because  24  Colo.  175. 

filed  by  the  order  or  direction  of  the  Dakota,  —  Territory  v,  Armstrong,  6 

court.     Although  it  is  not  usual  for  the  Dakota  226. 

court  to  interfere  where  the  attorney-  Idaho.  —  People  v.   Green,  i   Idaho 

general  or  proper  officer  of  the  state  235. 

may,  ex  officio^  file  an  information  on  Indiana,  —  Eaton  v.  State,  7  Blackf. 

his  own  motion,  yet  the  attorney-gen-  (Ind.)  65. 
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though  sometimes,  it  seems,  the  attorney -general  is  the  proper 
officer  to  act  on  behalf  of  the  state,  even  in  such  courts.  ^ 

County  Attomoy  as  Belator  in  Supremo  Conrt.  —  And  on  the  other  hand 

it  has  been  held  that  the  county  attorney  of  the  county  in  which 
the  officer  sought  to  be  removed  holds  his  office  is  the  proper 
relator  in  quo  warranto  commenced  in  the  Supreme  Court  under 
its  original  constitutional  jurisdiction,  and  it  is  no  objection  that 

A'ansas, — Bartlett  v.  State,  13  Kan.  99.  warranto  was  not  taken  away  and  that 

Louisiana,  —  Guillotte  v.  Poincy,  41  the  act  was  designed  to  clothe  the  dis- 

La.  Ann.  333.  trict  attorney  with  an  authority  inde- 

Mississippi,  —  Brady    v.    Howe,    50  pendent  of  that  of  the  attorney-general. 

Miss.  607.  Gilroy  v.  Com.,  105  Pa.  St.  484;  Com. 

Missouri,  —  State    v,   Scott,    17   Mo.  v.  Commercial  Bank,  28  Pa.  St.  391. 
521 ;  State  v.  Rose,  84  Mo.  198.  Upon  Saaching  tho  Snpromo  Ooort  the 

Montana,  —  Territory  v,  Virginia  attorney-general  at  once  becomes  en- 
Road  Co.,  2  Mont.  103.  titled  10  control  the  further  progress  of 

Nebraska,  —  State  v,  Frazier,  28  Neb.  the   proceeding.      People  v.   Regents, 

438.  24  Colo.  175. 

Oregon, — State  v,   Douglas  County        1.  TuU's  Appeal,    159  Pa.   St.   603; 

Road  Co.,  10  Oregon  201;  State  v,  Ste-  Vrooman  v,  Michie.  69  Mich.  44. 
▼ens,  29  Oregon  471.  Attomoy-Oonoral  and  Distrlot  Attorn^* 

Pennsylvania,  —  Gilroy  v.  Com.,  105  — In   Little   v.   State,  75    Tex.  618,  a 

Pa.  St.  484.  proceeding  in  quo  warranto  was  insti- 

Texas.  —  Fowler   v.   State,   68    Tex.  tuted  by  the  attorney-general  and  the 

30;    State  V,  Southern   Pac.  R.  Co.,  24  district  attorney  in  the  District  Court. 
Tex.  80;  Hussey  v.  Heim,  17  Tex.  Civ.        To  Aioert PriTato Bights.  —  In  Lindsey 

App.   153;    Morris  v.   State,   62  Tex.  v,  Atty.-Gen.,  33  Miss.  525,  the  pro- 

738.  ceeding  was  begun  in  the  Circuit  Court 

Utah,  —  People  v,  Clayton,  4  Utah  in  the  name  of  the  attorney-general, 

433;  People  V.  Cohn,  7  Utah  352.  and  the  point  was  raised  that  there  was 

"Bistiriet"  or  "ProMonting"  Attomoy.  no  authority  to  file  an  information  in 
—  Where  an  information  was  prose-  the  Circuit  Court  in  the  name  of  that 
cuted  by  the  prosecuting  attorney  of  officer.  The  court  held  that  if  the  in- 
the  county,  it  was  held  that,  although  quiry  were  confined  to  an  examination 
the  code  used  the  term  "  district  attor-  of  the  powers  and  duties  of  the  attor- 
ney/' there  could  be  no  doubt  that  the  ney-general,  as  defined  by  the  statutes, 
prosecuting  attorney  was  intended,  as  the  point  might  be  well  taken,  but  that 
there  was  not  at  the  time  of  the  adop-  there  was  nothing  in  the  law  or  the 
tion  of  the  code,  and  had  not  since  nature  of  the  duties  of  the  attorney- 
been,  technically,  any  "  district  attor-  general  prohibiting  the  use  of  his 
ney  *'  of  the  county.  Davis  v.  Best,  2  name;  that  ii  was  of  little  consequence 
Iowa  96.  whose  name  was  used,  so  that  a  meri- 

JMitrict  Attorney  Fro  Tempore.  —  A  torious  case  was  presented  to  the 
proceeding  bv  quo  warranto  may  be  court,  and  substantial  justice  could  be 
begun  by  the  district  attorney /r^  tern-  administered  between  the  real  parties 
/(^^  appointed  during  a  term  of  court  to  the  controversy;  that  this  could  be 
by  the  district  judge,  on  account  of  the  accomplished  as  well  by  proceeding  in 
nonattendance  of  the  district  attorney,  the  name  of  the  attorney-general  as  of 
and  if  such  appointee  has  been  recog-  the  state  or  of  the  party  directly  inter- 
nized  as  the  iie  facto  officer  his  author-  ested;  and  that  admitting,  for  the  sake 
ity  cannot  be  questioned  collaterally,  of  the  argument,  that  the  attorney- 
Fowler  V,  State,  68  Tex.  30.  general  is  not  the  representative  of  the 

Authority    Independent    of    Attorney-  state  in  the  Circuit  Courts,  it  does  not 

General.  —  Under  Act  Pa.  May  3,  1850,  necessarily  follow  that  his  name  may 

vesting  the  district  attorney  with   all  not  be  used  when  required  by  a  citizen 

the  powers  which  formerly  belonged  to  who  has  a  clear  right  to  an  office,  but 

the   deputy    attorney-general,    it    was  can   pursue   his  remedy  to  assert  his 

held   that  the   power  of  the  attorney-  right  only  in  the  name  of  this  officer  of 

general  to  institute  proceedings  in  quo  the  state. 
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because  such  county  attorney  is  a  county  officer,  his  jurisdiction 
is  limited  to  his  own  county,  as  the  jurisdiction  of  the  Supreme 
Court  is  coextensive  with  the  state  in  such  cases.* 

VL  LrsTiTUTiOH  OF  Peoceedihgs  —  1.  statutory  ProTiiioni.  •— 
In  England  and  in  many  of  the  American  states  there  are  stat- 
utes regulating  the  practice  and  procedure  in  quo  warranto,  but 
in  the  absence  of  any  statute  the  common-law  rules  govern,* 

2.  Leave  of  Court  —  At  Oommon  Law  the  attorney -general  had  the 
right  ex  officio  to  sue  out  a  writ  of  quo  warranto  or  to  bring  an 
information  in  the  nature  of  a  quo  warranto  on  behalf  of  the 
sovereign  without  leave  of  court,'  it  being  a  writ  of  right  for  the 
sovereign.* 

statutory  ProTifloni  —  DisoretioB  of  Court.  —  At  an  early  day  informa- 
tions upon  private  relation  were  required  by  statute  to  be 
brought  with  leave  of  court,*  and  while  formerly  the  granting  of 
leave  to  file  informations  in  the  nature  of  quo  warranto  was  a 
matter  of  course,*  an  application  for  the  writ,  where  this  is  the 

1.  State  V.  Allen,  5  Kan.  313;   State  could  have  done  so.     But  it  provides 

V,  Majors,  16  Kan.  440.     See  also  State  that   these    informations  (as   well    as 

V.  McMillan,  108  Mo.  153.     And  these  those  for  misdemeanors)  must  be  under 

cases  were  followed  and  applied  to  the  the  leave  and  discretion  of  the  court, 

right  of  the  county  attorney  to  bring  Therefore  the  court  ought  not  to  give 

the  proceeding  in  the  Court  of  Appeals  such  leave  without  sufficient  reason." 

in  an  act  conferring  upon  such  a  court  Per  Wilmot,  J.,  in  Rex  v,  Trelawney, 

a  concurrent  jurisdiction  with  the  Su-  3  Burr.  1615. 

preme  Court.     State  v.  Kelly,  2  Kan.        In  State  v,  Stewart,  32  Mo.  379,  it 

App.  178.  was    said:    *'  There    are    in   England 

8.  State  V,  Kennedy,  69  Conn.  327;  three  distinct  classes  of  informations 

State  V.Saxon,  25  Fla.   342;    State  v,  in  the  nature  of  a  quo  warranto:  Fiist, 

Gleason,    12    Fla.  209;    Atty.-Gen.   v,  those    filed    by   the    attorne>-general, 

Adonai  Shomo  Corp.,   167  Mass.  424;  without  leave  of  the  court  and  without 

State  r/.  Sharp,  27  Minn.  39;    State  v,  any  relators;  second,  those  filed   with 

Dahl,  69  Minn.  108;    State  v.  Towns-  the  leave  of  the  court,  by  the  clerk  of  the 

ley,  56  Mo.  107;  State  v.  Merry,  3  Mo.  crown,  by  virtue  of  his  common-law 

278;  State  V.  Taylor,  25  Ohio  St.  279;  power;    and    third,    informations    by 

Shumate  v,  Fauquier  County,  84  Va.  the  clerk  of  the  crown,  on  the  relation 

578.  of  some  one,  and  by  leave  of  the  court, 

3.  Atty.-Gen.  v.  Sullivan,  163  Mass.  under  the  statute  of  9  Anne,  c.  20. 
446;  Rex  V,  Trelawney,  3  Burr.  1616.  The  information  filed  in  this  case  falls 

4.  See  supra^  I.  i.  In  General —  The    within  the  last  mentioned  class.     The 
Writ.  name  of  the  attorney-general  is  substi- 

6.  Statutat  9  Aime  and  4  ft  6  Wm.  ft  tuted  for  that  of  the  clerk  of  the  crown 

X.  —  "  The  two  Acts  of  Parliament  (of  office  in  England,  but  in  all  other  re- 

4  &  5  W.  &  M.,  c.  18,  and  9  Anne,  c.  spects,  the  proceeding  is  one  identical 

20)  relate  to  quite  different  objects,  and  in  form  and  purpose  with  that  which 

are  the  reverse  of  each  other.    The  for-  is  regulated,  if  not  originated,  by  the 

mer  restrains  the  clerk  of  the  crown  in  statute  of  Anne." 

this  court  from  exhibiting  or  filing  in-  6.  In  Rex  v,  Stacey,  i  T.  R.  i,  Lord 

formations  without  leave  of  the  court  Mansfield  said:    "  I  remember  when 

in  cases  where  all  the  king's  subjects  it  was    ♦    ♦    ♦    the  practice    of  the 

might,  before  the  making  of  that  act,  court  to  grant  quo  warranto  informa- 

have   made  use  of  his  name  without  tions  as  of  course,     *    *    *    but  now, 

such  leave.     The  latter  lets  in  every-  since  these  matters  have  come  more 

body  who  desires  it,  to  make  use  of  his  under  consideration,  it  is  no  longer  a 

name  in  prosecuting  usurpers  of  fran-  motion   of  course,  and   the  court  are 

chises,   whereas,    before,    no    subject  bound    to   consider    all    the    circum. 
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practice,*  or  for  leave  to  file  the  information,  is  now  to  be  granted 
only  in  the  sound  discretion  of  the  court  or  judge  to  whom  the 
application  is  made,  and  will  not  be  granted  as  matter  of  right 
even  though  the  title  in  question  may  be  defective,  but  the  court 
should  exercise  a  sound  discretion  in  accordance  with  the  princi- 
ples of  law  and  the  circumstances  in  each  particular  case ;  but,  on 
the  other  hand,  the  court  is  not  at  liberty  to  arbitrarily  refuse  the 
leave.* 

stances  of  the  case  before  they  disturb  Centra.  —  In  an  early  case  in  Alabama 

the  peace  and  quiet  of  any  corpora-  it  was  held  that  while  a  general  rule 

tion.'*  prevailed  that  the  action  of  the  court 

1.  Com.  V.  McCarter,  98  Pa.  St.  607;  m  refusing  or  granting  leave  to  file  an 

Com.  V.  Cluley,  56  Pa.  St.  270.  information  is  discretionary,  this  rule 

8.  Colorado.  —  People  v.   Keeling,  4  applied  only  to  cases  which  retained 

Colo.  129.  the  character  of  state  prosecutions,  as 

Georgia,  —  Stone  v,  Wetmore,  44  Ga.  in  the  case  of  an  information  at  the  in- 

496.  stance  of  one  who  made  no  claim  to 

Illinois,  —  People  v.   Waite,   70   111.  the  office  usurped  or  one  in  which  the 

25;    People  V,  Moore,  73  111.  132;  Mc-  franchise  involved  no  question  of  pri- 

Phail  V,  People,  160  111.  78;  People  v,  vate  right;  yet  that  where  the  relation 

North  Chicago  R.  Co.,  88  111.  544.  was  made  at  the  instance  of  one  claim- 

Kansas.  —  Weston  v.  Lane,  40  Kan.  ing  a  disputed  office  or  franchise  and  a 

479.  prima  fade  case  was  made  by  his  affi- 

Michigan, — Cain     v.     Brown,     iii  davits,  he  was  entitled  to  be  placed  in 

Mich.  657;  People  v,  Tisdale,  i  Dougl.  the  proper  condition  to  assert  his  rights 

(Mich.)  59.  in   due  course  of  law.    State  v.  Bur- 

Minnesota.  —  State    v,    Dowlan,     33  nett,  2  Ala.  14.2. 

Minn.    536;    State     v,    Lockerby,    57  Bights   Dependent    npon   Qusstion   of 

Minn.  411;  State  v.  Dahl,  69  Minn.  108.  Law.  —  Where,  upon  an  application  by 

Missouri.  —  State  v,  Balcom,  71  Mo.  a  relator  for  leave  to  file  an  informa- 

App.  28:  State  V.  Vail,  53  Mo.  97.  tion  in  the  nature  of  a  quo  warranto 

Nebraska. — Stale  z^.  Stein,   13  Neb.  the  rights  of  the  parties  depend  upot 

529.  a  pure  question  of  law,  of  which  the 

AVw  Jersey,  —  State  v.  Tolan,  33  N.  court  is  as  fully  informed  as  it  could 

.  L.  195;    Roche  V,  Bruggemann,   53  be  upon  a  final  and  formal  presentation 
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J.   L.   122;  Miller  v.   Utter,   14   N.  of  any  issue  that  might  be  framed  in 

J.  L.  86.  the  case,  which   must   be  determined 

New  York,  —  People  v.  Sweeting,  2  upon  a  consideration  of  constiluttonal 

Johns.  (N.  Y.)  184.  and  statutory  provisions,  upon  the  re- 

Pennsylvania.  —  Com.  v,  Reigart,  14  spondent's    objection,   the    court   will 

S.  &  R.  (Pa.)  216;  Com.  r.  Arrison,  15  finally  determine  the  whole  matter  and 

S.  &  R.  (Pa.)i27;  Miller  v.  McCutchen,  refuse    leave    to  file   the   information 

2  Pars.  Eq.  Cas.  (Pa.)  208.  upon    a   determination    of    the    legal 

Rhode  Island,  —  State    v.    Brown,   5  points  in  favor  of  the  respondent  and 

R.  I.  I.  against  the  relator.     Slate  v.  Gardner, 

South  Carolina,  —  State  v,  Schnierle,  3  S.  Dak.  553. 

5  Rich.  L.  (S.  Car.)  300.  How  and   Doubtfol   Qusstioiui.  —  The 

Utah,  —  State  v.  Elliott,  13  Utah  200.  court  will  not  decide  a  question  of  new 

Vermont, — State    v.   Mead,    56    Vt.  or  doubtful  law  upon  a  rule  for  a  quo 

353.  warranto,  but  will  grant  a  rule  in  order 

West  Virginia,  —  State  v.  Shank,  36  to  a  final  determination.     Rex  r.  God- 

W.  Va.  223.  win.    I   Doug.  397;   Rex  v.  Carter,   i 

United  States. — Gunton   v.   Ingle,  4  Cowp.  58, 

C ranch  (C.  C.)  440.  Where  the  Baralt  of  an  Eloetioii  Is  Hot 

England,  —  Rex  v,  Trevenen,  2  B  &  AfCsotod,  mere  irregularity  is  not 
Aid.  479;  Rex  V,  Parry,  6  Ad.  &  El.  enough,  in  the  absence  of  bad  faith,  to 
810.  33  E.  C.  L.  218;  Rex  V,  Dawes,  4  require  the  court  to  allow  a  quo  war- 
Burr.  2022;  Rex  V,  Sargent,  5  T.  R.  ranto.  Reg.  v.  Ward,  L.  R.  8  Q.  B. 
467;  Rex  V,  Stacev,  i  T.  R.  i.  210. 
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Public  Policy.  —  The  court  may  consider  the  probable  results  of 
allowing  the  proceeding  when  public  interests  are  involved,  and 
may  in  its  discretion  refuse  leave  to  file  informations  where  a  suc- 
cessful prosecution  would  result  in  a  public  injury,  and  there  is 
no  private  right  in  the  relator  to  be  enforced.^     And  the  court 

Formal  Leayo.  —  While  leave  is  neces-  ceeding  is  instituted,  the  court  nay 
sary,  want  of  formal  leave  will  not  be  determine,  and  it  is  its  duty  to  deter- 
a  ground  for  reversal  if  the  objection  mine,  whether  the  relator  has  a  right 
was  waived  by  acquiescence  in  the  to  institute  the  proceeding  or  to  fur- 
proceedings.  Dickson  v.  People,  17  ther  maintain  it.  People  v.  Regents, 
Hi.  IQI.  24  Colo.  175. 

And   conceding  it   10   be    necessary  In  Nebraska^  if  the  attorney-general 

that  it  should  appear  affirmatively  that  refuses  to  file  an  information  to  oust 

an  information  was  filed  with  leave,  it  an  incumbent  from  office  and  to  install 

is  held  to  be  sufficient  if  the  proceed-  therein  the  person  claiming  the  office, 

ings  of  record  show   that   it   has  the  the  latter  may  file  an  information  in 

sanction  of  the  court.     State  v,  Hardie,  the  name  of  the  state  upon  leave  of 

I  Ired.  L.  (N.  Car.)  42.  court.     Boyd  v,   Nebraska,  143  U.   S. 

Where    a    petition   is   filed    without'  135. 

leave  it  will  be  taken  as  an  application  Action  to  Vacate  Corporate  Charter,  — 

for  leave.     State  v.   Buskirk,  43   Mo.  In  Alabama^  under  the  code,  an  action 

112.  to  vacate  the  charter  of  a  private  cor- 

Laave   from    Judge    at    Chamben. —  poration  may  be  brought  without  leave 

Under  a  statute  providing  that  infor-  of  court  by  any  person  who  first  gives 

mations  may  be  filed  by  the  prosecut-  security  for  costs.     Stare  v.  Webb,  97 

ing  attorney  of  the  proper  county  on  Ala.   iti;    Capital  City  Water  Co.   v, 

his  own  relation  or  on  that  of  any  citi-  State,  105  Ala.  422;  Tuscaloosa  Scien- 

zen   of  the   county,  without  leave  of  tific,  etc.,  Assoc,  v.  State,  58  Ala.  54. 

court,  or  by  any  citizen  of  the  county  1.  State  v,  Hofif,  88  Tex.  297  [citing 

by  special  leave  of  the  court,  an  infor-  State  v.  Tolan,  33  N.  J.  L.  195;  People 

mation  cannot  be  filed  except  by  spe-  v.    Keeling,    4    Colo.    129;     State    v. 

cial  leave  of  the  court,  and  leave  ob-  Schnierle,  5  Rich.  L.  (S.  Car.)  299;  Rex 

tained  from  the  circuit  judge  sitting  at  v,  Dawes,  4  Burr.  2120];  State  v.  Mead, 

chambers  is  not  sufficient.     McDonald  56  Vt.  353;  People  v.  Callaghan,  83  111. 

V.  Alcona  County,  91  Mich.  459.  128. 

Want  of  Diioretion — 8l»tiitat  Ckmtrol  Consideratioiui  Affooting  EzerelM  of  Bls- 

—  Quo  Warranto  by  Claimant  of  Office,  eretion.  —  In  State  v.  McGeary.  69  Vt. 

—  The  cases  In  which  informations  467,  it  was  held  that  if  the  office  is  of 
may  be  filed  by  private  individuals  small  importance,  or  for  a  short  term, 
without  leave  depend  upon  the  terms  or  the  term  is  nearly  expired,  or  if  no 
of  the  statutes  prevailing.  Thus,  in  other  person  complains  of  being  de- 
New  Jersey  the  statute  permits  infor-  prived  of  the  office,  or  if  the  objection 
mations  by  private  individuals  where  taken  to  the  respondent's  holding  the 
the  relator  himself  claims  the  office  in  office  is  technical  and  of  no  considcr- 
question,  and  strips  the  court  of  its  ablepracticableimportance,  leave  to  file 
discretionary  power  over  the  allowance  the  information  may  be  refused.  But 
of  the  information  in  such  cases,  if  it  is  an  office  of  importance,  the 
Davis  V.  Davis,  57  N.  J.  L.  80.  See  proper  exercise  of  which  may  seriously 
also  Mills  V.  State,  2  Wash.  571.  affect  public  interests  or  private  rights. 

Refusal  of  Officer  to  Act, — In  Colorado^  like  the  management  and  control  of 

under  a  statute   allowing  a  proceed-  great  moneyed  corporations  or  of  the 

ing    in    the    nature  of    quo   warranto  quiet  and  good  government  of  a  muoi- 

at  the  relation  of  a  private  citizen  to  cipalily,  leave  is  usually  granted.     See 

oust  a  corporation  from  the  exercise  of  also  State  v,  Fisher,  28  Vt.  714. 

franchises,  leave  of   court   is  not  re-  Term  of  Offioo  About  to  Expire. —  Ills 

quired  when  the  district  attorney  acts  held  that  leave  will  be  refused  where 

upon   his   own   responsibility;    and  if  it  appears  that  the  term  of  office  will 

upon  request  he  refuses  to  act,  a  pri-  expire  before  a  trial  can  be  had.     Slate 

vate  relator  may  institute  the  proceed-  v,  Fisher,  28  Vt.  714;  Morris  v.  Under- 

ing  without  leave.     But  after  the  pro-  wood,  19  Ga.  560;  People  v.  Sweeting, 
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may  look  to  the  relations  which  the  parties  sustain  to  the  matter 

in  controversy,  to  the  motives  of  the  relator,  and  the  like,  in 
determining  the  necessity  and  policy  of  allowing  the  proceeding.* 
Szhaiutioii  of  BiMTotioii.  —  It  is  also  held,  as  a  necessary  conse- 
quence of  the  discretionary  power  of  the  court  in  these  matters, 
that  if  leave  is  improvidently  granted  the  court  may  upon  the 

2  JohQS.  (N.  Y.)  184;  Com.  tr.  Athearn,  is  sought,  is  being  litigated  in  some 

3  Mass.    285;    People    v.   Tisdale,    i  other  court  of  competent  jurisdiction, 
Dougl.  (Mich.)  59;  Com.  v,  Reigart,  14  or  where  some  other  plain  and   ade- 

5.  &  R.  (Pa.)  216.     See  also  infra^  XII.  quate  remedy  exists.     Slate  n.  Wilson, 

6.  htdgmeiit  After  Expiration  of  Office,  30  Kan.  667. 

But  it  is  also  held  that  the  court  will  1.  People   v.  Keeling,  4  Colo.    129; 

not  refuse  leave  to  file  an  information  Dorsey  v,  Ansley,  72  Ga.  460;  State  v, 

against  an  intruder  into  an  oflSce  be-  Tolan,  33  N.J.  L.  195;  State  v.  Brown, 

cause  the  office  is  an  annual  one  and  it  5  R.  I.  i;  Rex  v.  Dawes,  i  W.  61.  634. 

Is  therefore  doubtful  whether  accord-  Who  Are  tht  BmJ  Proseoators  may  be 

ing  to  the  course  of  the  court  a  trial  judged  by  the  court  from  the  circum- 

can  be  had  before  the  expiration  of  the  stances.     Rex  v.  Cudlipp,  6  T.  R.  503. 

office,  provided  the  application  is  made  Susplcdon  of  Collusion  —  Costs.  —  Wher« 

at  the   earliest   possible    opportunity,  there   is  strong  ground  of    suspicion 

People  V,  Tibbits,  4  Cow.  (N.  Y.)  358.  that  the  relator  is  in  collusion  with  a 

Whore  There  Are  Ho  Persons  Claiming  stranger,  and  not  at  his  own  expense, 

the  OAoo,  the  fact  that  the  term  of  office  the  court  will  require  security  for  costs, 

will  expire  before  an  investigation  can  though  the  mere  fact  that  he  is  in  low 

be  had  wiU  be  a  strong  circumstance  and  indigent  circumstances  is  no  ob- 

opposed  to  granting  the  leave.     Stale  jection.     Rex  v,  Wakelin,  i  B.  &  Ad. 

V.  Lehre,  7  Rich.  L.  (S.  Car.)  256.  50,  20  E.  C.  L.  342. 

Where  the  Sespondont  Basigiis  after  Party  Influenoed  by  Strong  Party  Feel, 

the    rule    is    obtained   the  court  will  ing.  —  In  Rex  v,  Benney,  i  B.  &  Ad. 

make  the  rule  absolute.     Rex  v.  War-  684,  20  E.  C.  L.  470,  the  rule  was  made 

low,  2  M.  &  S.  75;  Reg.  V.  Blizard,  L.  absolute  though  it  appeared  that  the 

R.  2  Q.  B.  55,  holding  that  where  the  relator  was  influenced  by  strong  party 

object  of    the   relator  is   not  only  to  spirit. 

cause    the    defendant    to    vacate    the  Bolator  Estopped  by  His  OwnCondnot. 

office,  but  to  substitute  another  candi-  —  Where  the  law  required  an  election 

dale  at  once  in  the  office,  the  relator  is  to  be  held  on  the  first  Thursday  in 

entitled  to  have  judgment  of  ouster  or  January,  but  the  council,  under  a  mis- 

a  disclaimer  entered  on  the  record.  take  of  the  law,  directed  it  to  be  held 

Where  the  Term  of  Office  Has  Expired,  on  the  7th  of  January,  four  days  later 
but  conviction  is  necessary  to  invali-  than  the  time  fixed  in  the  charter,  but 
date  the  acts  of  the  officer,  where  such  this  election  was  held  under  ample  no- 
acts  are  of  public  concern  and  are  in-  tice,  fairly,  and  the  voters  of  the  town 
tended  to  confer  rights  upon  others,  an  participated  in  it,  no  objection  being 
information  in  the  nature  of  a  quo  war*  made  by  any  one,  and  the  relators 
ranto  may  be  filed  against  such  officer,  themselves  being  candidates,  four  of 
Burton  v,  Patton,  2  Jones  L.(  N.  Car.)  them  having  participated  in  ordering 
124.  the  election,  it  was   held   that  public 

AnothiHT  Bomedy.  —  Leave  ought  not  policy   reauired   that   they  should   be 

to  be  granted  where  the  law  furnishes  estopped  from  contesting  the  election, 

another  remedy,  unless  under  special  Dorsey  v.  Ansley,  72  Ga.  460. 

and  exceptional  circumstances.     State  Participation  in  Election.  —  A  petition 

V.    Dowlan,    33   Minn.    536;    State    v,  by  the  state's  attorney  to  file  an  infor- 

Lockerby,  57  Minn.  411 ;    State  v.  Bal-  mation  charging  persons  with  unlaw- 

cora,  71  Mo.  App.  28;  Hunterv.  Chand-  fully  usurping  and  intruding  into  the 

ler,  45  Mo.  453;    State  v.  Stewart,  32  office  of  trustees  of  a  church  cannot  be 

Mo.  379.  filed  x)b  the  relation  of  one  who  was 

Another  Aetion  Pondiiig.  —  There  may  present  and  took  part  in  the  election 

be  cases  where  the  court  will  not  exer-  claimed  by  the  petition  to  have  been 

else  its  jurisdiction,  as  where  the  ques-  illegal.     People  t^.  Moore,  73  III.'  132; 

tion  of  forfeit  ore,  upon  which  an  ouster  People  v,  Waite,  70  111.  25;    Reg.  9. 
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hearing  refuse  the  relief  sought  upon  the  same  grounds  and  for 
the  same  reasons  for  which  the  application  to  file  the  information 
could  have  been  denied,  as  the  issuance  of  the  writ  does  not  end 
the  discretion  of  the  court.* 

3.  Ez  Officio  Informations  Without  Leave  —  a.  In  General.  — 
But  the  attorney-general,  in  the  exercise  of  his  common-law  and 
inherent  powers  to  file  ex  officio  informations,  still  has  the  right  to 
act  in  such  proceedings  upon  his  own  motion  and  without  leave 
of  court,  either  in  filing  an  information  or  in  suing  out  the  writ 
where  the  latter  is  the  proper  remedy.* 

Greene,  2  Q.  B.  460,  42  E.  C.  L.  760,  6  C.  L.  418,  note  a\    Rex  v,  Langhorn,  3 

Jur.  777;    Rex  v.  Parky n.  i  B.  &  Ad.  N.  &  M.  6i8,  28  E.  C.  L.  373. 

690,  20  E.  C.  L.  472;    Reg.   p.    LofU  1.  People  r.  Wild  Cat  Special  Drainage 

house,   L.   R.    i   Q.   B.    433;    Rex  v.  Dist.,  31  111.  App.  223;  People  v.  Haaiil- 

Slythe.  6  B.  &  C.  240,  13  E.  C.  L.  156.  ton,  24  111.  App.  609;  Com.  v.  Cluley,  56 

See  also  Rex  v.  Morthock,  3  T.  R.  300;  Pa.  St.  272;  State  v.  Hoff,  88  Tex.  299; 

Rex   V.   Smith,   3  T.   R.  573;    Rex  r.  State  v.  Elliott,  13  Utah  200.     See  also 

Clarke,  i   East  38;    Rex  v,  Morris,  3  State  v,  Claggett,  73  Mo.  388. 

East  213.  Diseretion  After  Information  Filed. — 

One  iVho  Voted  at  an  Election  of  Cor-  While  the  court  may  exercise  a  discre- 

porate  Officers  cannot  impeach  the  elec-  tion  in  refusing  leave  upon  a  proper 

tion  on  account  of  an  objection  to  the  showing,  it  is  held  that  when  the  show- 

presiding  officer  without  showing  that  ing  is  adjudged  sufficient  to  file  an  in- 

when  he  voted  he  was  ignorant  of  the  formation,  it  has  no  discretion  to  dis- 

objection.     Rex  v.  Slythe,  6  B.  &  C.  pense  with  the  law  in  a  proceedings  of 

240,  13  E.  C.  L.  156.  this  nature    after  the   information   is 

Sufficiency  of  Affidavit,  —  It  has  been  filed.     Stale  v.  Brown,  5  R.  I.  6;  State 

held  that  while  it  may  be  the  law  that  v.  Shank,  36  W.  Va.   230;    People  v. 

a  person  is  not  permitted  to  impeach  Regents,  24  Colo.  175. 

the   title   conferred   by  an  election  in  Misapprehension  of  Fact,  —  In  People 

which   he    concurred,   an   affidavit,  if  v.  Golden  Rule,  114  III.  45,  it  was  said 

competent  at  all,  must  charge  knowl-  that  when  the  court  allows  an  informa- 

edge  of  the  objection  on  the  part  of  the  tion  to  be  filed  upon  petition  ex  parte ^ 

relator  at  the  time  of  the  elecdon,  in  and  orders  a  summons  to  be  issued,  its 

direct  and  positive   terms.     Miller  v,  discretionary    powers    are   exhausted, 

McCutchen,  2  Pars.  Eq.  Cas.  (Pa.)  208.  and  the  issues  of  fact  and  of  law  pre- 

But  see  Rex  v,  Trevenen,  2  B.  &  Aid.  sented  by  the  pleadings  must  then  be 

339.  tried,  though  if  the  order  to  issue  the 

One  of  Several  Relators  Competent,  —  summons  has  been  made  under  a  mis- 

Where  all  but  one  of  several  relators  apprehension  of  some  fact  material  tc 

consented  to  the  election  proposed  to  be  known  by  the  court  before  making 

be  impeached,  the  application  may  be  the  order,  and  but  for  which  it  would 

granted  on  the  affidavit  of  that  one,  if  not  have  been   made,  it  is  competent 

he  avows  himself  to  be  the  relator,  for  the  court  to  vacate  the  order  at  any 

Rex   V,   Symmons,  4  T.  R.  223.     To  time  during  the  term.     State  v.  Shank, 

same  point.  Rex  v.  Parry,  6  Ad.  &  El.  36  W.  Va.  223. 

810,  33  E.  C.  L.  218,  2  N.  &  P.  414.  2.  California,  —Ex  p,   Alty.-Gen.,  i 

Objection   Equally   Available   Againit  Cal.  85. 

Belator's  Title.  —  A  corporator  will  not  Florida,  —  State  v,  Gleason,  12  Fla. 

be  accepted  as  a  relator  when  the  de-  209. 

feet  complained  of  applies  equally  to  Massachusetts, — Atty.-Gen.  v.  Sulli- 

his  own  title.     Rex  v.  Cudlipp,  6  T.  R.  van,  163  Mass.  446;  Com.  v,  Allen,  128 

503.     See  also  Rex  v.  Fond,  2  T.   R.  Mass.  310. 

767.  Michigan,  —  People  v,  Hartwell,   12 

A  Benewed  Applioation  will  be  refused  Mich.  522. 

where  the  effect  of  granting  it  will  be  Missouri,  —  State  v.   Rose,    84  Mo. 

to  raise  questions  once  decided.     Rex  198;    State    v.    Equitable    Loan,   etc., 

v,  Orde,  8  Ad.  &  El.  420,  note  a^  35  E.  Assoc.,  142  Mo.  335;  State  v.  Stewart,  33 

448  Volume  XVII. 


XnititattoBOfProoeedingi.    QUO   WARRANTO.       Ez  OfiLeio  IBfoniiAtioiif. 

b.  Discretion  of  Prosecuting  Officer.  —  The  attorney- 

general  or  other  representative  of  the  people  is  the  officer  in 
whom  is  vested  the  discretion  to  institute  quo  warranto  proceed- 
ings on  behalf  of  the  people,  unless  othervvrise  provided  by  stat- 
ute/ and  with  this  discretion  courts  will  not  interfere  •  unless,  as 

Mo.  382;  State  v,  Lawrence,  38  Mo.  535;  on  the  application  of  a  private  person, 

State   V.   Vail,   53   Mo.    97;    State    v,  in  that  there  is  no  corresponding  office 

Townsley,  56  Mo.  107;  State  v.  Stone,  or    officer    in     Massachusetts    having 

25  Mo.  555;  State  v,  Berkeley,  140  Mo.  authority  at  common  law  to  prosecute 

184;  State  V.  ^estport,   116  Mo.   582;  in  the  name  and  on  behalf  of  the  pub- 

Stace  r.  Balcom,  71  Mo.  App.  28;  State  lie  and  at  the  same  time  being  an  officer 

V.  Buskirk, 43 Mo.  112;  Slater. St.  Louis  of  the  court  and  subject  to  its  orders 

Perpetual    Marine,    etc.,    Ins.    Co.,   8  and  directions.     Atty. -Gen.  y.  Sullivan, 

Mo.  330;    State  v.  Bernoudy,  36  Mo.  163  Mass.  448. 

279;    State  V,   McAdoo,   36    Mo.  452;  At  Common  Law  no  one  but  the  officers 

State  V,  Steers,  44  Mo.  223;    State  v,  of  the  crown  could  sue  out  a  writ  of  quo 

Bishop,  44  Mo.   229;    State  v.  County  warranto.     This  writ  at  an  early  day 

Ct.,  44  Mo.  230;  State  v.  Vail,  53  Mo.  gave    place    to    informations     in    the 

97;    State    V,  Townsley,    56   Mo.    107;  nature  of  quo  warranto,  and  it  was  the 

State  V.   Rose,  84   Mo.   198;    State   v.  practice  of  the  officers  of  frhe  crown  to 

Minton,  116  Mo.  605;    State  z'.  McMil-  file  informations  in  their  own  discretion 

Ian,  108  Mo.  153.  upon  the  application  of  private  persons, 

•J^Tcw  Jersey,  —  Atty.-Gen.  v.  Dela-  but  the  latter  were  not  named  as  re- 
ware,  etc.,  R.  Co.,  38  N.  J.  L.  282.  lators  in  the  (^oceedings.     By  Act  of  4 

Pennsylvania,  —  Com.  v.  Walter,  83  &  5  Wm.  &  M.,  c.  18,  which  took  effect 

Pa.  St.  105.  in   1693,  and    was   passed   to   prevent 

Rhode  Island,  —  State  v.  Brown,  5  R.  frivolous  informations,  no  information 

I.  I.  could  be  filed  "  without  express  orders 

Utah,  —  State  V.  Elliott,  13  Utah  200.  to  be  given  by   the   Court  of    King's 

Hame  of  Claimant  InMrtedl^  Oflloer.  —  Bench  in  open  court."  The  statute  of 
Under  a  statute  providing  that  the  attor-  9  Anne,  c.  20  (1711),  required  that 
ney-general  may  inform  on  his  own  re-  in  informations  relating  to  corporate 
lation,  or  on  the  relation  of  any  private  offices  or  franchises  the  name  of  the  re- 
party,  he  may  in  either  case  set  forth  the  lator  should  be  mentioned  in  the  in- 
name  of  the  person  entitled  to  the  office,  formation.  Where  the  legislature  has 
and  in  such  case  the  court  may  adjudge  not  provided  who  shall  determine 
the  right  of  the  party  entitled  to  the  whether  such  an  action  shall  be  com- 
office,  and  leave  of  court  to  file  such  an  menced,  the  discretion  is  with  the  at- 
information  is  not  required.  People  v,  torney-general.  The  exercise  of  his 
Knight,  13  Mich.  231.  discretion  is  in  the  nature  of  a  judicial 

1.  See  supra^  IV.  Parties.  act,  from  which  there  is  no  appeal  and 

Bireetion  by  Court,  Legltlatnre,  or  Got-  over  which  the  courts  have  no  control. 

•niment.  —  Thus,   under    peculiar  pro-  State  v.  Gleason,  12  Fla.  212. 

visions    the    state's    officer    may    be  Xaadamas     Does     Hot    Lie    Against 

directed  by  the  General  Assembly,  the  Attorney-General.  —  Where  the  attorney- 

g^ovemor,  or  the  court,  to  institute  quo  general   is   vested   with    discretionary 

warranto   proceedings.      See  State   v,  power  lo  file  an  information   upon  his 

Taylor,  50  Ohio  St.  120;  Scott  v.  Clark,  own  relation,  or  upon  the  relation  of 

I  Iowa  78;  State  v.  St.  Louis  Perpetual  any  private  party,  without  applying  to 

Marine,  etc.,  Ins.  Co.,  8  Mo.  330;  Tus-  the  court  for  leave,  it  is  for  the  former 

caloosa  Scientific,  etc.,  Assoc,  v.  State,  •  to  determine  whether  or  not  in  any  par- 

58  Ala.  54;  State  1/.  Tipton,  109  Ind.  76.  ticular  case  it  is  proper  that  an  action 

8.  State  V.  Gleason,  12  Fla.  212;  State  to  try  the  right  to  an  office  should  be 

V,  Sharp,  27  Minn.  38;  Haupt  v,  Rog-  brought,  and  the  exercise  of  such  dis- 

ers,    170  Mass.   71,   citing  Goddard  v,  cretion  is  in  its  nature  a  judicial  act, 

Smithett,  3  Gray  (Mass.)  116,  wherein  from  which  there  is   no  appeal,   and 

the  court  distinguished  the  practice  of  over  which  the  courts  have  no  control 

the  Court  of  King's  or  Queen's  Bench,  by  mandamus.     People  v,  Atty.-Gen., 

in  England,  in  directing  the  master  of  22  Barb.  (N.  Y.)  114;    People  tr.  Fair- 

the  crown  office  to  file  such  information  child,  8  Hun  (N.  Y.)  335,  67  N.  Y.  334. 
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is  held  in  some  cases,  there  is  a  clear  abuse  of  discretion.* 

4.  Application  for  Leave  —  Bnle  to  Show  Cause  —  a.  In  Gen- 
eral. —  In  the  absence  of  any  peculiar  statutory  practice,*  when 
the  court  has  discretion  to  permit  the  issuance  of  a  writ  of  quo 
warranto,  or  the  filing  of  an  information  in  the  nature  thereof, 
the  usual  practice  is  to  make  application  supported  by  affidavit 
for  such  leave  and  for  a  rule  nisi  to  the  defendant  to  show  cause 
why  such  rule  should  not  be  granted.' 

See  also  People  v,  Atty.-Gen.,  41  Mich,  hold  office.     Lamoreauz  v,  Atty.-Gen., 

728;  Everdingz'.  McGinn,  23  Oregon  15.  89  Mich.  146. 

1.  People  V,  Atty.-Gen.,  41  Mich.  728.  8.  In  South  Carolina,  where  upon   a 

In  Coon  V,  Atty.-Gen.,  42  Mich.  65,  proceeding  in  the  nature  of  quo  war- 

the  question  was    raised,   but   not  de-  ranto  the  relator  moved  for  a  rule  to 

cided,  whether  the  court  would  in  any  show  cause  against  the  defendant,  the 

case  compel  the  attorney-general  to  tile  object  being  to  try  the  question  of  title 

an  information  against  his  own  judg-  to  an  office  held  by  the  defendant  and 

ment;    but    in    Lamoreaux    v,    Atty.-  claimed  by  the  relator,  the  court  held 

Gen.,  89   Mich.   146,  it  was  held  that  that  it  was  not  authorized  to  issue  a 

where  the  facts   were  made  to  appear  rule,  but  that  under  the  code  the  pro- 

cleaily  such  action  might  be  compelled,  ceeding  should  be  in  the  nature  of  an 

But  it  was  held  in  that  case,  following  action   commenced    by  complaint,    (o 

Vrooman  v,  Michie,  69  Mich.  42,  that  which  the  defendant  was  entitled  to  file 

the  rule  is  inflexible  that  before  such  an  answer.     State  v,  Evans,  33  S.  Car. 

action  may  be  compelled  at  the  suit  of  612. 

a  private  person  there  must  be  affidavit  In  Weo^  Yirginla,  if  in  the  opioion  of 
so  full  and  positive,  from  persons  the  court  to  which  application  is  made 
knowing  the  facts,  as  to  make  out  a  for  leave  to  file  an  information  the  mat- 
clear  case  of  right,  in  such  a  way  that  ters  stated  in  such  information  are 
perjury  may  be  brought  if  any  material  sufficient  in  law  to  authorize  its  filing, 
allegation  is  false;  that  the  law  re-  an  order  is  made  filing  it  and  awarding 
quires  a  precise  and  positive  showing  a  summons  against  the  defendant 
before  the  court  will  interfere  with  the  named  therein  to  answer  such  informa- 
action  of  the  public  official  charged  with  tion.  State  v.  Shank,  36  W.  Va.  223. 
the  duty  of  filing  an  information.  See  8.  Harris  v.  Pounds,  66  Ga.  123; 
also  Cam  v.  Brown,  iii  Mich.  657.  People  v,  Waite,  70  111.  26;  People  ». 

In  Ohio^  on  application  by  the  at-  Tibbits,  4  Cow.  (N.  Y.)  383;  Com.  9. 
torney  of  the  court  in  the  name  of  a  McCarter,  98  Pa.  St.  608;  Com.  ff.  Arri- 
private  individual  for  a  rule  to  be  di-  son,  15  S.  &  R.  (Pa.)  127;  State  v. 
rected  to  a  bank  to  show  cause  why  a  Schnierle,  5  Rich.  L.  (S.  Car.)  300; 
writ  of  quo  warranto  should  not  issue  State  v.  Smith,  48  Vt.  16;  U.  S.  v.  Lock- 
to  examine  and  determine  if  its  charter  wood,  i  Pin.  (Wis.)  364;  Rex  v.  Kf  ein, 
should  not  be  forfeited  for  alleged  mis-  3  T.  R.  597;  Rex  v.  Symmons,  4  T.  R. 
feasances,  it  was  held  that  if  in  a  223.  See  also  Territory  v.  Ashenfelter, 
proper  case   the  prosecuting  attorney  4  N.  Mex.  85. 

should  decline  to  make  application  for  Ho  Hotioe  of  the  application  for  a  rule 

a  rule  the  court   would  order  him  to  to  show  cause  is  necessary.    State  v. 

make  it  or  direct  it  to  be  made  by  an-  Smith,  48  Vt.  16. 

other  person,  according  to  the  circum-  Aflldavit  on  Information  and  Belief.  — 

stances.     Mt.   Pleasant  Bank  Case,  5  Where  a  petition  is   brought  to  obtain 

Ohio  250.  a  quo  warranto  to  test  title  to  an  office. 

Reasonable  Ground  Should  Be  Shown,  the  facts  on  which  the  prosecutor  rests 

—  The  attorney-general  ought  not  to  in-  his  title  should  be  verified  by  positive 

ititute  proceedings  upon  the  relation  of  afiidavit;     but    the    facts    concerning^ 

a  citizen  having  no  claim  of  title  to  the  usurpation  may  be  verified  on  informa- 

office  in  question  unless  his  showing  is  tion  and  belief.     Harris  v.  Pounds,  66 

fucfa  as  to  afford  reasonable  grounds  Ga.  123;  Rex  v,  Slythe,  6  B.  &  C.  240, 

for  the  belief  that  the  incumbent  of  the  13  E.  C.  L.  156. 

office  is  an  intruder  therein  or  one  not  Where  sufficient  appears  by  the  affi- 

competent  under  the  constitution   to  davits  to  draw  the  merits  of  an  election 
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iFnltM  Gftua  Ib  Shown  such  as  puts  the  matter  beyond  dispute,  the 
court  will  make  the  rule  absolute  for  the  information,  in  order 
that  the  question  concerning  the  right  may  be  properly  deter- 
mined.* 

to  a  corporate  office  into  question,  the  on  the  subject.  Ml  Pleasant  Bank 
court  will  grant  an  information  in  Case,  $  Ohio  250. 
nature  of  a  quo  warranto,  though  the  SfEsot  of  Order  for  Bule.  —  An  order  for 
fact  of  the  defendant's  usurpation  does  a  rule  to  show  cause  does  not  deter- 
not  otherwise  appear  than  by  the  de-  mine  or  affect  any  question  of  legal 
ponents  sweating  thai  to  their  informa-  r  ght,  either  as  to  subject-matter  or  as 
tion  and  belief  the  defendant  was  to  procedure,  but  is  merely  for  the  pur- 
admitted  a  freeman,  and  sworn  and  pose  of  affording  the  party  an  oppor- 
enroiied  accordingly,  the  defendant  not  tunity  to  show  that  he  h^,^  prima  facie 
denying  the  fact  when  called  on  by  the  violated  no  law  or  that  the  further  pro- 
rale  to  show  cause.  Rex  v,  Harwood,  cess  of  the  court  should  not  issue 
2  East  177.  against  him.     State  v,  McDiarmid,  26 

OoniHoting    Aflldavitt.  —  In    Rex    v,  Aric.  480;  State  v.  Smith,  48  Vt.  16. 

Newling,  3  T.  R.  310,  the  court  refused  Time  to  Answer.  —  The  rule  to  show 

to  let  the  information  go  against  one  cause  on   a  motion  for  a  writ  of  quo 

who  had  served  as  mayor  twelve  years  warranto    is    obtained    on   motion  ex 

before,   when  the  rule  to  show  cause  /ar//,  and  a  person  against  whom  such 

was  obtained  upon  an  affidavit  that  the  a  rule  is  issued  is  not  entitled  as  of 

relator  did   not    believe  that  the   re-  right  to  the  same  time  for  answering 

spondent  had  been  duly  sworn  in,  and  as  in  other  proceedings,  but  such  time 

the  rule  was  opposed  by  an  affidavit  is  governed  by  Uie  clrcmstances  of  each 

which  did  not  expressly  allege  that  the  case  and  rests  within  the  sound  discre- 

respondent  had  been  duly  sworn,  but  tion  of  the  court,  being  merely  for  the 

stated  that  he  appeared  by  the  corpora-  purpose  of  affording  an  opportunity  to 

tioQ  books  to  have  been  sworn  in.  show  that  be  has,  prima  facie^  violated 

Affidavit  of  One  Hot  CfOmpetent  to  Be  B6«  no  law,  or  that  the  further  process  of 

later.  —  The  affidavit  of  one   who    is  the   court    should    not   issue   against 

estopped  from   being  the  relator  may  him.     State    v,   McDiarmid,   96    Ark. 

be  received  in  support  of  a  rule.     Rex  480. 

V.  Brame,  4  Ad.  &  El.  664,  31  E.  C.  L.  DeterminAtion  ol  Merits.  —  While  it  is 

164.  the  duty  of  the  court  to  make  the  rule 

Exhibits.  —  While  it  may  be  more  sat-  for  an  information  absolute,  if  the  facts 

isf actor y  in  proceedings  for  quo  war-  relied  upon  by  the  respondent  in  an- 

ranto  to  exhibit  copies  of  papers  re-  swer  to  a  rule  to  show  cause  are  dis- 

ferred  to,  there  is  no  rule  which  makes  puted,  or  if  new  and  doubtful  questions 

the  proceeding  demurrable  on  account  of  law,  requiring  further  time  for  their 

of  their  absence.     Harris  v.  Pounds,  66  solution,   are   presented,    there   is   no 

Ga.  123.  necessity  for  such  a  course  where  the 

Whore  the  Writ  Is  Applied  for  by  the  relator  concedes  the  facts  relied  upon 

Attomoy-Ooneral  the  practice!  s  to  allow  by  the  respondent  and  the  questions  of 

it   without  a  rule.     Com.  v.  Bank  of  law   may   receive  as   full  and  careful 

America,  10  Phila.  (Pa.)  156.  consideration  upon   the  answer  to  the 

But  where  the  relation  is  made  by  a  rule  as  could  be  given  to  them  were  the 

private  person,   though  signed  by  the  rule   to  show   cause    made    absolute, 

attorney- general,  a  rule   is   required.  Atty.-Gen.  r.  Chicago,  etc.,  R.  Co.,  112 

Com.   V,  Bank  oif  America,   10  Phiia.  III.  535.     See  also  State  v,  Gardner,  3 

(Pa.)  156;  Mt.  Pleasant  Bank  Case,  5  S.  Dak.  553. 

Ohio  250.  In  State  v.  McGeary,  69  Vt   467,  it 

1.  Harris    v.    Pounds,  66  Ga.    123;  was  held  that  neither  the   defendant 

People  V,  Richardson,  4  Cow.  (N.  Y.)  nor  the  relator  had  been  elected  to  the 

106;  U.   S.  V.  Lockivood,  i  Pin.  (Wis.)  office   in  question,  and  the  judgment 

364;  Buller's  N.  P.  210.  was  "  let  the  information  be  filed  and 

Prooednre  Aocording  to  Common  Law. —  judgment   of   ouster   against  the  re- 

If,  upon  the  return  of  a  rule  to  show  spondent  be  entered  thereon.*' 

cause,   the  writ  is  awarded,  the    pro-  When  the  application  is  based  on  the 

ceeding  must  be  according  10  the  com-  claim   of   the   relator  to  the  office  In 

mon  law  where  there  is  no  legislation  question,  and  the  facts  set  forth  upon 
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b.  Relator's  Right  Must  Appear.  —  The  application  or 
relation  upon  which  the  issuance  of  a  writ  or  leave  to  file  an 
information  is  sought  must  show  the  relator's  right  to  the  writ 
or  information.* 

Title  to  Franohites  and  offioes.  —  Thus,  on  an  application  for  leave  to 

file  an  information   by  relators  claiming  franchises  and   offices 

which  the  relator  bases  his  claim  pre-  his  aathority  for  exercising  his  office, 

sent  a  question  of  law,  it  would  be  an  upon    a  general   statement    that    the 

act  of  supererogation  lo  grant  the  ap-  officer    was  disqualified    and   that  he 

plication  when  the  law,  as  applied  to  boarded  and  slept  at  a  particular  place, 

the  facts  set  forth,   negatives  the  re-  The    petition   did   not  show   that   the 

lator's  claim.     Crovatt  v.   Mason,  loi  officer    was    illegally    appointed,    but 

Ga.  246.  alleged   that  he    was   at   the  time   of 

Petitioii  for  Laaye  to  File  Treated  as  the   petition    disqualified    because    he 

Information.  —  In  East  Dallas  &.  State,  boarded,  etc.;  and  that  was  not  a  dis- 

73  Tex.  373,  it  was  held  that  while  the  qualification. 

statute  in  that  state  seemed  to  contem-  Bnle  Requiring  Statement  of  Olgeetion. 

plate  that  there  should  be  a  separate  —  In  England^  on   account  of  the  vex- 

petition  for  leave  to  file  an  information  ation  and  expense  occasioned  by   the 

and  an  information  upon  leave  granted,  practice  of  raising  issues  upon  various 

yet  the  purpose  of  the  statute  was  as  matters  distinct  from   the  ground  on 

effectually  accomplished  by  a  petition  which  the  information  was  granted,  it 

containing  a  relation  of  all  the  facts,  was  ordered  by  rule  that  thereafter  the 

with  a  prayer  that  it  be  filed  as  an  in-  objections  intended  to  be  made  to  the 

formation  and  for  process  and  relief,  title  of  the  defendant  should  be  speci- 

as  by  a  petition  and   information   in  fied  in  the  rule  to  show  cause,  and  that 

separate  papers.  objections  not  so  specified  could  not  be 

Application  for  Leaye — Questions  Aris-  raised  by  the  prosecutor  on  the  plead- 
ing on  Denmrrer  to  InfDrmation.— Under  ings,  without  the  special  leave  of  the 
a  statute  providing  that  if  the  matters  court  or  of  some  judge  thereof.  Reg. 
in  an  information  are  sufficient,  in  the  Gen.,  K.  B.,  H.  T.  1827,  7  &  8  Geo.  IV.,  6 
opinion  of  the  court,  to  authorize  the  B.  &  C.  267;  Reg.  v.  Edye.  12  Q.  B. 
information  to  be  filed,  an  order  shall  936,  64  E.  C.  L.  936,  13  Jur.  8;  Reg.  v. 
be  made  filing  the  same,  etc.,  it  was  Preece,  5  Q.  B.  94,  4JB  E.  C.  L.  94,  7 
held  that  when  a  party  applies  for  Jur.  896;  Reg.  v.  Thomas,  8  Ad.  &  El. 
leave  to  file  an  information  the  court  is  183,  35  E.  C.  L.  369.  But  the  rule  was 
called  upon  to  decide  the  identical  held  to  be  applicable  to  the  pleadings 
question  which  would  be  raised  by  de-  only,  and  not  to  prevent  the  relator  at 
murrer  to  the  information.  State  v,  the  trial  of  the  information  going  into 
Shank,  36  W.  Va.  223.  objections  which  may  not  be  specified 

Bole  to  Inspect  Boob. —  Upon  a  rule  in  the  rule.     Reg.  v,  Tugwell,  9  B.  & 

to  show  cause,  the  court  will  grant  a  S.  367,  38  L.  J.  Q.  B.  12,  L.  R.  3  Q.  B. 

rule  for  the  inspection  of  books  belong-  704. 

Ing  to  the  corporation.     People  t^.  Rich-  Presumption  Against    Belator  on  His 

ardson,  4C0W.  (N.  Y.)  106;  Buller's  N.  Own    Showing. -- If    it    should  appear 

P.  210.  from  an  examination  of  the  case  pre- 

1,  Rex  V.  Barzey,  4  M.  &  S.  253,  sented  that  upon  legal  principles  the 
wherein  an  application  upon  the  ground  court  would  not  interfere  upon  the  facts 
that  the  defendants  were  elected  con-  stated,  leave  should  not  be  granted, 
trary  to  the  provisions  of  a  particular  The  relator  is  presumed  to  have  ex- 
charter  was  refused  and  the  party  was  hibited  his  whole  case  in  its  most 
put  to  a  new  application,  where  the  favorable  aspect,  and  the  court  will 
affidavit  omitted  to  state  thit  the  char-  look  to  that  case  in  the  exercise  of  its 
ter  was  accepted  or  that  the  usage  had  discretion  in  granting  or  refusing  the 
been  in  conformity  to  it.  motion.     People  v,  Tisdale,  i  Dougl. 

Alleging BiBqnaMoation of Offioer. —  In  (Mich.)  59;  Roche  v.  Bruggemann,  53 

Ex  p.  Bellows,  I  Mo.  80,  it  was  held  N.  J.  L.  122;  Rex  v.  Mashiter,  6  Ad.  & 

that  the  court  would  not  grant  a  writ  of  El.  153,  33  E.  C.  L.  31;  Reg.  v.  Cousins, 

quo  warranto  against  an  officer,  to  show  42  L.  J.  Q.  B.  124. 
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which  the  defendants  are  alleged  to  have  usurped,  the  relators 
must  show  their  own  title.* 
c.  Rule  Not  Indispensable.  —  But  it  is  held  that  even  in 

proceedings  upon  relation  in  which  the  court  has  a  discretion  to 
allow  the  writ  or  permit  the  filing  of  the  information,  a  rule  nisi 

is  not  indispensable  where  the  defendant  is  brought  into  court 
and   has  an   opportunity  to  move  to  quash  the  writ,*  or  even 

1.  Miller  v.  English,  21  N.  J.  L.  320;  strict  insistence  upon  the  rule  to  show 

Collins  V,  Huff,   63   Ga.    207,  holding  cause,   since   the  defendant  does   not 

farther  that  the  relator  cannot  assail  therebylosehisopportunity  of  showing 

the  election  as  wholly  invalid,  as  he  that   the  suggestion  should  not  have 

would  thereby  destroy  his  own  title;  been  entertained. 

Hardin  v.  Colquitt,  63  Ga.  592;  Crovatt  "  The  preliminary  rule  is  more  elas- 
V,  Mason,  loi  Ga.  246.  tic  than  the  writ,  and  has  some  ad- 
Offer  of  Relator  to  Qualify  as  Ofloer.  —  vantages,  but  whether  to  use  it  or  not 
In  quo  warranto  proceedings  on  the  re-  is  a  matter  for  the  court  in  each  case 
lation  of  one  claiming  an  office,  it  is  on  its  own  circumstances.*'  Com.  v, 
not  necessary  that  the  relation  of  the  Kistler,  149  Pa.  St.  350. 
relator  should  show  that  he  offered  to  In  Illinoif,  under  the  statute  allowing 
qualify,  as  such  an  offer  would  have  the  court,  or  a  judge  thereof  in  vaca- 
b:en  a  useless  ceremony,  the  respond-  tion,  to  grant  leave  to  file  an  informa- 
ent  having  been  declared  elected;  and  tion  upon  petition  ex  parte  ^  the  court  or 
as  to  the  relator's  desire  to  be  installed  judge  may  require  an  entry  of  a  rule 
in  the  office,  he  pursues  the  proper  nisi  against  the  respondents,  permit- 
course  to  evince  that  desire  if  suit  be  ting  them  to  file  counter  affidavits, 
brought.  Little  v.  Slate,  75  Tex.  619.  The  court  may  or  may  not  dispense 
Amendment  of  Soggestioiis.  —  In  Penn-  with  such  a  rule,  as  in  its  opinion  the 
syliKinia,  where  the  writ  issued  upon  a  exigencies  of  the  case  demand.  People 
suggestion  without  a  rale  to  show  v.  McFall,  124  111.  645;  People  v, 
cause,  it  was  held  upon  motion  to  Moore,  73  111.  134.  No  hardship  can 
quash  that  a  defect  in  the  suggestion  in  result  from  this,  for  the  reason  that  the 
the  averment  of  the  relator's  title  could  summons,  if  ordered  in  vacation,  must 
be  amended.  Com.  v.  Swank,  79  Pa.  be  returnable  on  the  first  day  of  the 
St.  156.  next  succeeding  term;  and  if  ordered 
8.  In  Pennsylvania  it  is  held  that  a  in  term  time,  it  must  be  returnable  on 
rule  to  show  cause  is  not  indispensable  any  day  of  the  same  term  not  less  than 
even  in  quo  warranto  proceedings  by  a  five  days  after  the  date  of  the  wiit,  as 
private  relator,  but  the  writ  may  issue  shall  be  directed  by  the  order  of  the 
without  such  rule  in  the  discretion  of  court.  Upon  the  return  to  the  writ  the 
the  court,  and  if  it  appears  during  the  respondent  may  demur,  and  thus  test 
trial  that  the  writ  was  improvidently  its  sufficiency;  or,  if  the  information  be 
issued,  the  court  may  refuse  to  enter-  sufficient,  he  may  by  plea  set  up  any 
tain  it.  Gilroy  z^.  Com.,  105  Pa.  St.  484;  defense  why  judgment  should  not  be 
Com.  V,  Kistler,  149  Pa,  St.  350;  pronounced  against  him.  People  v. 
Murphy  v.  Farmers*  Bank,  20  Pa.  St.  Golden  Rule,  114  111.  34. 
415;  Com.  V,  Cluley,  56  Pa.  St.  270.  Applloatlon  Hot  Baaed  nponEz  Parte 
Formerly  it  was  held  otherwise.  Com.  Affidavits.  —  In  People  v.  Tibbits,  4 
V.  Jones,  12  Pa.  St.  365.  See  also  Cow.  (N.  Y.)  382,  the  application  to  file 
Lynch  v.  Martin,  6  Houst.  (Del.)  487.  an  information  was  based  upon  evi- 
In  Com.  V.  Dillon,  81*  Pa.  St.  46,  it  dence  coming  from  the  defendants 
was  said  that  a  motion  to  quash  the  themselves  or  from  a  source  most  favor- 
writ  is  substituted  for  the  old  practice  able  to  them,  in  sworn  answers  of  the 
of  a  previous  rule  to  show  cause  why  defendants  to  a  bill  in  chancery  filed  in 
the  writ  should  issue,  and  that  in  such  relation  to  the  election  in  question  and 
a  motion  the  court  will  consider,  not  the  answers  of  the  inspectors  of  that 
merely  the  legal  questions  which  may  election.  It  was  held  that  while  ap- 
be  involved,  but  the  questions  of  the  plications  of  this  nature  were  generally 
justice  and  propriety  of  the  proceed-  founded  upon  ex  parte  affidavits  of  the 
ing.     This  relieves  the  necessity  of  a  relators,   upon   which   the  defendants 
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where  notice  of  the  application  for  leave  has  been  previously 
served  upon  the  defendant.^ 

d.  Affidavits  in  Opposition  to  Rule  to  Show  Cause.  — 

The  respondent  to  a  rule  to  show  cause  in  quo  warranto  proceed- 
ings may  meet  the  rule  by  counter  affidavits,  which  are  properly 
taken  into  consideration  by  the  court  in  determining  its  action.* 
6.  Process  —  Bnle  to  Plead — a.  In  General. — At  common 
law  the  process  in  an  information  is  by  venire  and  distringas,  and 
in  the  writ  of  quo  warranto  it  is  by  summons.' 

were   afiforded  an    opportunity  to  be  8.  Com.  v.  Sprenger,  5  Bion.  (Pa.) 

heard  upon  a  rule  to  show  cause  before  354;   Atty.-Gen.  V.Delaware,  etc.,  R. 

the  granting  or  refusal  or  leave  to  file  Co.,  38  N.  ].  L.  282;    People  v.  Rich- 

the  information,  the  character  of  the  ardson,   4  Cow.   (N.   Y.)  97;    Rex    v. 

evidence  in  this  case  took  it  out  of  the  Amery,  2  T.  R.  525. 

general  rule,  as  the  defendants  could  Sunuiunis    in    Inibniiation.  —  In    the 

allege    nothing    against  granting   the  writ   of  quo  warranto  notice  may  be 

leave  upon  a  rule  to  show  cause  which  properly  given    before    the    entry    io 

was  not  alieady  urged  on  iheir  part  in  court,    and    must    be    by    summons, 

the  papers  presented  to  the  court.  In  proceeding  by  information  the  entry 

1.  State  p.  Burnett,  2  Ala.  142,  where-  is  first  made  in  court,  and  such  process 
in  it  is  held  that  on  the  relation  of  one  is  then  issued  as  may  be  necessary  to 
claiming  an  office  alleged  to  be  usurped  compel  the  defendant*s  appearance, 
it  is  immaterial  whether  the  relator  which  was  formerly  by  venire  facias; 
proceeds  by  rule  on  the  incumbent  or  but  more  lately  a  summons  in  some 
asks  leave  to  file  the  information,  when  cases  has  been  resorted  to  as  in  Massa- 
notice  of  the  motion  is  given  and  a  chusetts.  Reed  v,  Cumberland,  etc., 
sufficient  time  is  allowed  to  the  defend-  Canal  Corp.,  65  Me.  53,  citing  Com.  v, 
ant  to  prepare  such  affidavits  as  may  Fowler,  10  Mass.  290;  Com.  v.  Dear- 
be  proper  in  opposition  to  the  informa-  born,  15  Mass.  125;  Com.  v.  Smead,  ix 
tion;  State  v.  Gummersall,  24  N.J.  L.  Mass.  74.  See  also  State  Bank  v. 
529,  wherein  it  was  said  that  in  the  case  State,  i  Blackf.  (Ind.)  267;  Lindsey 
of  a  corporation  or  high  public  officer,  v,  Atty.-Gen.,  33  Miss.  527;  State  tr. 
the  practice  was  to  obtain  a  rule  to  Shank,  36  W.  Va.  223;  State  v.  Glea- 
show  cause,  but  not  in  the  case  of  a  son,  12  Fla.  196. 
small  annual  township  office.  When  leave  to  file  an  application  is 

8.  People  V,  North  Chicago  R.  Co.,  granted,  a  summons  issues  upon  said 

88  III.  544;  People  v,  Waite,  70  III.  25;  information,  which  is  a  writ  reciting 

People  V,  McFall,  124  111.  645;  People  the  fact  of  the  filing  of  the  information 

p.   Callaghan,   83   III.    128;    Lynch   v.  and   the  grounds   thereof,    and    com- 

Martin,  6  Houst.   (Del.)  487;    Rex   v.  manding  the  defendant  to  answer  con- 

Mein,  3  T.  R.  596.  cerning     the     matters     alleged     and 

BiiilLeienoy.  —  An  affidavit  against  a  charged    against    him.     Territory    p. 

petition  for  leave  to  file  an  information  Asbenfelter,  4  N.  Mez.  85;  Lindsey  v. 

should  overcome  the  right  made  by  the  Atty.-Gen.,  33  Miss.  527. 

petition.     People  v.  Callaghan,  83  111.  SnnuiioiiB  and  Compliilnt  —  Civil  AotioiL 

128.  —  It  is  held  that  quo  warranto  is  not  a 

Eifeot  of  Snffioient  Counter-affldavit.  —  civil  action  within  the  statute  which 
If  the  affidavits  of  the  relator  are  fully  requires  the  service  of  summons  and 
met  by  the  respondent's  counter  affi-  complaint  in  civil  actions,  but  is  prop- 
davits,  the  rule  will  be  discharged,  erly  begun  by  a  petition  praying  pro- 
Lynch  V.  Martin,  6  Houst.  (Del.)  487.  cess,  the  latter  recilin^  the  allegations 

Affidavit  for  Bale  Aided  by  Counter-  of  the  petition  and  commanding  the  re- 

affldavit.  —  If  there  is  a  material  omis-  spondent  to  appear  and  show  by  what 

sion  from  an  affidavit  in  support  of  a  authority  he  exercises  the  franchises, 

rule,  but  the  omission   is  supplied  by  etc.     Capital  City  Water  Co.  v.  State, 

the  affidavit  against  the  rule,  the  defect  105   Ala.  422.     See  also  Territory  v, 

will  be  cured,  and  both  affidavits  may  Ashenfelter,  4  N.  Mex.  85. 

be  read  together.     Rex  v,  Mein,  3  T.  Whore  the  Writ  of  Quo  Wamuito  Is  is 

R.  596.  Use  the  proceeding  is  upon  the  applica* 
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InftitatioiiofFnMMdiiiga.    QUO   WARRANTO.    Proeaai  —  Bait  to  PlMd« 

b.  Effect  of  Rule  to  Show  Cause.  —  Due  process  is  neces- 
sary  before  a  final  judgment  can  be  rendered  against  the  defend- 
ant, and  when  a  rule  to  show  cause  is  made  absolute  the 
defendant  cannot  be  considered  in  court  for  a  judgment  under  a 
mere  rule  to  plead.*  In  some  cases,  however,  the  application 
for  a  rule  to  show  cause  and  the  order  thereon  constitute  what 
may  be  regarded  as  the  original  process  in  the  case,  and  in  grant- 
ing leave  to  file  the  information  the  court  may  enter  a  rule  to 
plead.* 

c.  INSTANTER  RETURN  —  RULE  TO  PLEAD.  —  Process  may 
be  issued  in  term  tim«  and  made  returnable  instanier^  and  upon 

tion  of  the  proper  officer,  and  a  simple  mation  to  move  for  a  rule  that  the 

citation  issues  against  the  respondent  defendant  appear  and   plead   or   that 

commanding  him    to    show   by   what  judgment  by  ifi7</fW/ be  entered.     But 

warrant    he    exercises    the    franchise  subsequently  a  statute  was  passed  In 

which  IS  alleged  to  be  unlawfully  exer-  New  York  under  which  the  court  could 

clsed  or  concerning  which  a  forfeiture  rule  a  defendant  to  plead  upon  being 

or  ouster  is  sought.     State  v.  Ashley,  i  granted   leave   to  answer.     People   v. 

Ark.  279;    State  v,  Buchanan,  Wright  Tibbets,  4  Cow.  (N.  Y.)  390. 

(Ohio)  233;  Leib  v.  Com..  9  Watts  (Pa.)  Bnt  if  the  Defendant  Fails  to  Appear  te 

aoo;   Com.  v,  Graham,  64  Pa.  St.  341;  such  a  rule  he  must  then  be  brought 

Com.  V,  Sturtevant,  182  Pa.  St.  324.  in  by  due  process.     State  v.  Smith,  4t 

Appearanoe  upon  Irregular  Frooois —  Vt.  16. 

Waiyer.  —  Upon   an    Information    and  Leave  to  Tile  npon  Kotioe  —  Bole  \M 

summons  to  declare  the  forfeiture  of  Plead.  —  A  rule  to  plead  has  been  held 

corporate    franchises,    the    defendant  to  be  the  proper  practice  even  where 

appeared  and   pleaded,  and   upon  an  the  application  to  file  an  information  is 

assignment  of  error  that  process  should  granted   upon  notice   without  rule  to 

have   been    a    distringas,   and    not  a  show  cause.     Atty.-Gen.  v,  Delaware, 

summons,  the  court  held  that  a  sum-  etc.,  R.  Co.,  38  N.  J.  L.  282,    State  v. 

mons  was  proper  and  that  at  all  events  Gummersall,  24  N.  J.  L.  529.     But  see 

the  defendant,  having  appeared  to  the  contra^   Hambleton  v.  People,  44  111. 

action,  could  not  be  heard  to  complain  459. 

that  more  rigid  process  was  not  issued  Where  an  Information  Ii  Filed  Without 

against  him.    State  Bank  v.  State,  i  Leave  a  summons  must  issue,  and  upon 

Blackf.  (Ind.)  267.  its  return  a  rule  to  plead  may  be  en- 

As  in  other  cases  In  proceedings  by  tered.     Atty.-Gen.   v,  Delaware,  etc., 

information,  the  sole  object  of  a  sum-  R.  Co.,  38  N.  J.  L.  283. 

mons  is  to  bring  the  defendant  before  8.  Hambleton  v.  People,  44  111.  459; 

the  court;  and  although  irregularly  or  Lindsey  v,  Atty.-Gen.,  33  Miss.  526; 

even  illegally  issued,  and  the  defend-  State  v.  Buchanan,  Wright  (Ohio)  233; 

ant  appears  for  any  other  purpose  than  Rex  v,  Gi never,  6  T.  R.  594. 

to  challenge  the  jurisdiction    of    the  E£EiMt   of   Oeneral  Statute.  —  Process 

court,  the  defect  will  be  waived.     Kane  upon  an  information  in  the  nature  of 

V,   People,  4  Neb.    512.      See    article  quo  warranto  may  be  returnable  to  the 

Jurisdiction,  vol.  12,  p.  182  et  seq,  same  term  at  which  the  information  it 

1.  People  V,  Richardson,  4  Cow.  (N.  filed,  and  a  statute  requiring  original 

Y.)  97;    Hambleton  v.   People,  44  111.  process  to  be  returned  on  the  first  day 

459;    Com.  V,  Sprenger,  5  Binn.  (Pa.)  of  'the  next  term  after  issuance  is  held 

354,  holding  that  an  appearance  upon  not  to  extend  to  quo  warranto  proceed- 

a  rule  to  show  cause  is  not  an  appear-  ings.     Territory  v,  Ashenfelter,  4  N. 

ance  to  the  information.  Mex.  85. 

8.  State  V,  Hunton,  28  Vt.  595;  State  But  under  a  statute  requiring  that 

r.   Smith,   48    Vt.    16;    Atty.-Gen.    v,  the  first  process  in  all  actions  in  courts 

Delaware,  etc.,  R.  Co.,  3S  hf.  J.  L.  282.  of  record  shall  be  by  summons,  etc.. 

In  People  v.  Richardson,  4  Cow.  (N.  returnable   at  a  certain    time,  it  was 

Y.)  97,  it  was  held  to  be  improper  prac-  held  that  the  defendant  in  quo  war- 

tice  apoD  leave  granted  to  file  an  infor-  ranto   proceedings,  as   in  civil  cases, 

455  Volume  XVII. 


Control  of  Frooeading.  QUO    WARRANTO.  Control  of  Prooooding. 

the  return  the  defendant  may  be  ruled  to  plead  at  such  time  as 
the  court  may  fix  under  the  exigencies  of  the  case,'  the  very 
nature  of  the  right  requiring  a  speedy  remedy.* 

Vn.  COKTBOL  OF  PBOCEEDlKa.  —  When  quo  warranto  proceed- 
ings are  begun  by  the  proper  officer  of  the  state  they  are  public 
prosecutions,  over  which  the  state  officer  has  control,  notwith- 
standing a  private  relator  may  also  be  inserted  in  the  informa- 
tion ;  *  and  when  such  an  information  is  filed  by  the  attorney- 
general  on  behalf  of  the  state,  he,  and  he  alone,  has  a  right  to 
move  to  dismiss  it.* 

was  entitled  to  be  summoned  the  spe-  be  less  if  he  unites  others  who  subse- 

cified  number  of  days  before  the  first  quently  withdraw,  for  the  proceedings, 

day  of  the  term  to  which  the  writ  was  when  begun,  are  under  the  exclusive 

returnable.     Lavalie  v.  People,  68  III.  control  of  the  state  officer,  and  the  sup- 

252.  porting  affiants  cannot  control  or  dis- 

1.  State  V,  Buchanan,  Wright  (Ohio)  miss  them,  nor  withdraw  from  the 
233;  Reed  v.  Cumberland,  etc.,  Canal  proceedings  and  avoid  responsibilities 
Corp.,  65  Me.  53;  State  t/.  Gummersall,  which  they  may  have  incurred  by 
24  N.  J.  L.  529;  Hambleton  v.  People,  setting  the  information  in  motion. 
44  111.459.     Jus^  ^^^  i^ulc  to  plead  may  Mathews  v.  State,  82  Tex.  577. 

be  entered  upon  making  a  rule  to  show  Belator   Inserted  Without  Consent. — 

cause    absolute.     State    v.    Smith,   48  The   attorney-general  has  a  right  to 

Vt.  16.  file  an  information  to  inquire  by  what 

Statutory    Provisioiik  —  Where     one  authority  one  holds  a  public  office  and 

statute   provided    that  "  it    shall   and  to  set  up  who  is  entitled  to  the  office, 

may  be  lawful  to  and  for  the  Supreme  The  relator  cannot  have  such  an  infor- 

Court  to  allow  to  such  person  or  per-  mation  dismissed  upon  the  ground  that 

sons  respectively  against  whom  any  in-  it  was  filed  without  his  knowledge  or 

formation  shall  be  sued  or  prosecuted  authority.     The   attorney-general  has 

such    convenient     time    to     plead    or  a  right  to  prosecute  it  officially,  with- 

demur  as  to  the  said  court  shall  seem  out  the  consent  of  the  relator.     People 

just  and  reasonable,"  and  by  a  later  v.  Knight,  13  Mich.  231. 

statute  a  single  justice  of  the  Supreme  Stipulation.  —  The     attorney-general 

Court  was  empowered  to  grant  further  is   the   only   person  whose  stipulation 

time,  not  exceeding  ten  days,  it    was  can  be  acted  upon  so  as  to  affect  the 

held  that  the  object  of  the  later  statute  people,  and  the  court  will  decline  to 

was  to  enable  defendants,  during  vaca-  consider  a  statement  of  facts   as    be- 

tions  of  the  Supreme  Court,  to  obtain  tween  the  relator  and  the  respondent, 

in   proper  cases  the  same  reasonable  People  v.  Molitor,  23  Mich.  342;    Pco- 

relief   the  court   itself,    if   in   session,  pie  v.  Pratt,  15  Mich.  184. 

would  grant  to  them.     The  Supreme  Actions  Ex  Officio  and  on  Belation.  — 

Court   was  not  deprived    of   its   right  Where  an  action  in  the  nature  of  a  quo 

under  the   earlier  law   to  allow  such  warranto  is  brought  in  the  Circuit  Court, 

convenient  time  to  plead  as  it  might  by  the  prosecuting  attorney,  upon  the 

deem  reasonable.     State  v,  Horner,  55  relation  of  private  persons  named  as 

N.  J.  L.  84.  relators,     and     thereafter     the     same 

2.  Lindsey  v.  Atty.-Gen.,  33  Miss,  prosecuting  attorney  files  an  informa- 
527:  State  V.  Buchanan,  Wright  (Ohio)  tion  ex  officio  and  independently  of  any 
237.  suggestion  by  private  persons,  the  latter 

8.  People  v^  Molitor,  23  Mich.  342;  foriA  of  action  is  essentially  on  behalf 
State  V.  Minnesota  Thresher  Mfg.  Co.,  of  the  state,  and  cannot  be  nullified  or 
40  Mirin.  213;  State  v.  Douglas  County  abridged  by  the  prior  action  on  the  re- 
Road  Co.,  10  Oregon  201;  Com.  v.  lation  of  unofficial  parties.  State  v, 
Dillon,  81*  Pa.  St.  44;  Mathews  v,  McSpaden,  137  Mo.  634. 
State,  82  Tex.  577.  4.  Rex  v.  Brown,  4  T.  R.  276. 

Withdrawal  of  Belator, -- A  single  in-  In  Com.  v.   Dillon.  81*  Pa.  St.  44, 

dividual  may  make  the  relation  Upon  after   the   defendant    had   pleaded    to 

which  the  state  officer  may  act  in  filing  a    suggestion    in    quo   warranto,    the 

the  information,  and  the  effect  will  not  commonwealth,  through  its  attorney* 
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PlMdiag.  QUO   WARRANTO.     InfurmAtion  or  Complaint. 

Bj  Uftriet  Attomey.  —  When  the  district  attorney  files  a  quo  war- 
ranto information  in  an  action  that  is  distinctly  in  behalf  of  the 
state,  he  has  the  same  control  over  it  as  the  attorney-general 
would  have  in  a  like  cause  at  common  law.^ 

Vin.  Pl^abikg  —  1.  Bules  as  in  Civil  Caiet.  —  As  has  been 
already  stated,  quo  warranto  is  regarded  as  a  proceeding  to  try  a 
mere  civil  right,*  and  it  will  appear  from  the  authorities  cited  in 
this  section  that  the  pleadings  are  governed  in  the  main  by  the 
rules  applicable  to  civil  proceedings.' 

2.  The  Information  or  Complaint  —  a.  In  General  —  No  Issue 
OF  Fact  Tendered.  —  The  office  of  an  information  in  the 
nature  of  quo  warranto  is  not  to  tender  an  issue  of  fact,  but 
simply  to  call  upon  the  defendant  in  general  terms  to  show  by 
what  warrant  or  charter  the  privilege,  franchise,  or  office  is  held 
and  exercised.* 

general,    proposed  to  discontinue  the  1.  State  v.    Douglas    County    Road 

proceeding,  whereupjn  application  was  Co.,  lo  Oregon  201. 

made  on  behalf  of  certain  persons  ask-  2.  See  supra,  I.  5.  Civi/  or  Criminal 

ing  that   they  be  allowed  to  file  a  sug-  Character, 

gestion  of  their  title  by  way  of  amend-  An  iMue  Muit  Be  Fresented,  and  there 

ment  to  the  information,  and  that  their  can   be  no  judgment  in  quo  warranto 

names   be  inserted  as  relators  in  the  proceedings  where  the  record  presents 

place  of   the  attorney-general,  but  the  no  issue  of  law  or  of  fact  to  be  tried  by 

court  held  that  such  amendments  were  the  court  or  jury.     Paul  v.  People,  82 

not  within  the  law  or  the  spirit  of  the  111.  83. 

act  as  to  amendments  allowing  the  in-  8.  People   v.   Miller,    15   Mich.   357, 

troduction  of  new  parties.  holding  that  the  pleadings  in  an  infor- 

BismiMal  at  to  Bights  of  People.  —  In  mation  on  the  nature  of  quo  warranto 
Atty.-Gen.  v.  Barstow,  4  Wis.  567,  it  are  governed  by  the  rules  in  civil 
was  held  that  the  attorney-general  may  cases  except  so  far  as  the  statutes  modi- 
dismiss  an  information  as  to  the  rights  fying  these  rules  are  from  their  terms 
or  interests  of  the  people,  but  that  the  inapplicable. 

relator  will  be  allowed  to  prosecute  the  An  Information  Is  a  Pleading  which 

action    as   far    as    his   rights  are   in-  must  be  answered  or  demurred  to,  and 

volved.  the    general    rules    of     pleading    are 

By  Btainte  in  Florida  it  was  provided  applicable  to  proceedings  upon  an  in- 
that  a  claimant  of  a  public  office  might  formation  in  the  nature  of  a  quo  war- 
bring  an  action  in  the  name  of  the  state  ranto.  Stale  t/.  Steers,  44  Mo.  226; 
upon  his  own  relation  if  the  aitorney-  People  v.  Clurk,  4  Cow.  (N.  Y.)  95. 
general  should  refuse  to  act,  and  also  The  Proceeding  Is  Not  an  Action  within 
provided  that  where  the  action  was  the  meaning  of  an  act  providing  one 
brought  by  the  attorney-general  upon  form  of  civil  action  and  prescribing  the 
the  relation  of  the  claimant,  the  attor-  pleadings.  State  v.  Keena,  64  Conn, 
ney.general  should  have  no  right  to  212;  Territory  v.  Virginia  Road  Co., 
dismiss  the  proceedings  without  the  2  Mont.  log;  Capital  City  Water  Co. 
(onsent  of  the  claimant.  Lake  v.  t/.  State.  T05  Ala.  420.  See  also  State  v. 
State,  18  Fla.  501.  Taylor,  25  Ohio  St.  279. 

Control  After   Expiration  of   Terpi  of  Aj  to  the  Plea,  the  proceeding  in  the 

Offloe.  —  Where  an  information  is  filed  nature   of   quo    warranto   also    differs 

by  the  attorney-general  on  the  relation  from  a  criminal  action,  as  in  the  latter 

of  a  private  individual  to  have  it  de-  class   of   actions   an   oral  plea  of   not 

clared  that  the  defendant   usurps  and  guilty    is    sufficient,    whereas    in    the 

unlawfully  exercises  a  corporate  fran-  former  the  rule  is  different.     State  v, 

chise,  it  cannot  be  dismissed    by    the  Wilson,  30  Kan.  669. 

attorney-general  after  his  term  of  office.  4,  State  v.  Pennsylvania,  etc.,  Canal 

The  attorney-general  must  apply  to  the  Co.,  23  Ohio  St.    121;    People    v.    De 

court  for  such  action.     People  v.  Sut-  Mill,   15   Mich.  164;    State  v,  McDiar- 

ter  St.  R.  Co.,  117  Cal.  604.  mid,  27  Ark.  179. 
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PlMdlag.  QUO   WARRANTO.    InformAtion  or  Comj^laiiLt. 

b.  General  Allegations.  —  Where  the  state  calls  upon  one 
to  show  cause  by  what  authority  he  exercises  a  corporate  fran- 
chise or  public  office,  the  allegation  by  the  attorney -general  of 
intrusion  or  usurpation  may  be  of  the  most  general  character, 
while  the  defendant  is  required  to  set  forth  particularly  the 
grounds  of  his  claim  and  the  continued  existence  of  his  right, ^ 
except  where  by  statute  the  pleadings  are  more  nearly  assimilated 
to  those  in  other  civil  actions.* 

1.  Arkansas, — State  v.  McDiarmid,  franchise,  title  to  the  franchise  in  the 

27  Arlc.  179.  people  need  not  be  shown,  but  it  is  in- 
California,  —  Palmer    v,   Woodbury,  cumbent  upon  the  defendant  to  show 

14  Cal.  43.  his  warrant  for  exercising  it.     People 

Illinois, — Clark   v.    People,    15    111.  r.  Utica  Ins.  Co.,  15  Johns.  (N.  Y.)  353. 

217:    People  V.   Ridgley,   21    111.    67;  Time  of  Ufnrpation.  —  Where  the  time 

People  V,  Cooper,  139  111.  461.  of  usurpation  is  stated,  "  for  the  space 

Michigan,  —  People  v,  Crawford,  28  of  twodays  last  past,"  the  record  when 

Mich.  88;  People  v.  De  Mill,  15  Mich,  made  up  in  form  will  sufficiently  show 

164;  People  V,  Mayworm,  5  Mich.  148;  the  time  of  filing  the  information,  and 

People  V,  River  Raisin,  etc.,  R.  Co.,  12  the  words  indicated  will  relate  to  such 

Mich.  398.  time    as    much    before  the   record   is 

Nebraska,  —  State  v.  Moores,  52  Neb.  made  up  as  afterwards  when  the  for- 

634;  State  V,  Tillman,  32  Neb.  789.  mal    caption    is    added.       People    v. 

New   York,  —  People   v,   Utica  Ins.  Miller,  15  Mich.  354.    See  also  State 

Co.,  15  Johns.  (N.  Y.)  358;    People  v,  v,  Parkhurst,  9  N.  J.  L.  427. 

Niagara  Bank,  6  Cow.  (N.   Y.)  106;  Certainty  of  Indictment.  —  It  is  held 

People   V,   Hudson  Bank,  6  Cow.  (N.  that  an  information  in  a  quo  warranto 

Y.)    217;     People    V,    Kingston,    etc.,  does  not  differ  from  an  indictment  in 

Turnpike  Road  Co.,  23  Wend.  (N.  Y.)  the  degree  of  certainty  required.     La 

193;  People  V,  Niagara  Bank,  6  Cow.  velle  v.  People.  68  III.  252;    Minck  v, 

(N.  Y.)  196.  People,  6  111.  App.  128. 

Oregon,  —  State  r.  Stevens,  29  Ore-  Evidence    of    Offense    Charged,  —  In 

gon  471.  an  information  seeking  the  forfeiture 

Pennsylvania,  —  Com.    v.  Young,   2  of  a  corporate  charter  for  misuser,  evi- 

Pearson  (Pa.)  163;    Com.  v,  Commer-  dence  of  the  offense  charged  need  not 

cial  Bank,  28  Pa.  St.  386.  be  inserted,  but  the  acts  are  sufficiently 

Wisconsin,  —  State  v.  Dahl,  65  Wis.  charged  in  general  terms,  as  in  an  in- 

510.  dictment  for  any    prohibited   employ- 

AUeging  Termination  of  Corporate  Ez-  ment  or  business.     Com.  v,  Commer- 

iftenoe.  —  it  is  held  that  where  the  ex-  cial  Bank,  28  Pa.  St.  391. 

istence  of  a  corporation  is  expressly  8.  Stale  v,   Messmore,  14  Wis.   115; 

averred,  or  is  admitted,  it  is  not  suffi-  Atty.-Gen.  v,  Petersburg,  eic,  R.  Co., 

cient  to  aver  that  it  has  ceased  10  exist,  6  Ired.  L.  (N.  Car.)  456,  decided  under 

but  the  facts  showing  that  its  existence  a  statute  which  required  an  informa- 

is  terminated  must  be  alleged.     Peo-  tion  against  a  corporation  to  set  forth 

pie  V,  Stanford,  77  Cal.  365.     See  also  the  grounds  on  which  the  forfeiture  or 

State  V.  Talbot,  123  Mo.  69.  dissolution  is  alleged  to  have  been  in* 

KegatiTing  Eeepondent's    Title. —  An  curred. 

information  charging  an  intrusion  into  AUegations     as    to    UBnrpation.  —  In 

public  office  need  not  negative  the  re-  State  v,  Dahl,  65  Wis.  518,  which  was 

spondent*s  title.     People  v,  Crawford,  an  action  to  oust  the  defendant  from  a 

28  Mich.  88.  public  office,  it  was  held  that  if  the  de- 
FlaintiiPs  Title.  —  The  ordinary  rule  fendant  wishes  to  put  his  defense  upon 

in  civil  actions  requiring  the  plaintiff  the  ground  that  he  has  not  in  fact  in- 
to allege  and  frame  his  title  does  not  truded  into  and  exercised  the  office 
apply  to  an  information  in  quo  war-  which  he  is  charged  with  having 
ranto.  State  v,  Stevens,  29  Oregon  usurped  and  exercised,  and  the  com- 
471.  plaint  makes  the  charge  in  general 
Title  in  People,  —  In  an  information  terms,  he  should  show  that  fact  by  affi- 
against  a  corporation  for  usurping  a  davit  and  ask  to  have  the  complaint 
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riMaiBf.  QUO   WARRANTO,    information  or  complaint. 

c.  Substituted  Code  Complaint.  —  It  is  further  held,  how- 
ever, that  the  substitution  by  statute  of  a  civil  action  and  corn- 
made  more  definite  and  certain  in  re-  Pleadings  the  complaint  must  state  a 
gard  to  that  matter,  so  that  he  may  be  cause  of  action.  People  v.  Brown,  23 
notified  of  the  specific  acts  of  usurpa-  Colo.  425. 

tion  of  the  office  relied  upon  by  the  Aider    by    Subsequent    Pleadings.--' 

state;    but  that  if  he  does  not  put  his  Where  a  complaint  under  the  code  is 

defense  upon  that  ground  the  general  not  sufficient,  because  not  more  certain 

allegation  of  usurpation  is  sufficient  to  than  the  ancient  information  in  the  na- 

put  him  to  ansfver.     See  also  Boyer  v.  ture  of  quo  warranto,  the  defect   may 

Tea?ue,  106  M.  Car.  618.  be  cured  by  subseauent  pleadings  and 

Plain  Statement  of  Faots.  —  In  Indiana  the  complaint  aided  in  this  respect,  in 
it  is  provided  that  thejn formation  shall  which  event  the  objection  for  the  de- 
consist  of  a  plain  statement  of  the  facts  feet  will  not  be  noticed  upon  the  argu- 
which  constitute  the  grounds  of  the  ment.  Central,  etc..  Road  Co.  v,  Peo- 
proceeding.     State  v.  Kingan,  51  Ind.  pie,  5  Colo.  43. 

142;    Bishop  V.   State,    149   Ind.   223;  Ko  Greater  Parttonlarity  than  Fonnarly 

State  V.  Beck,  81  Ind.  502.  Beqvired  in  Seplioation.  —  A  motion  was 

Under  the  statute  requiring  the  in-  made  to  make  a  complaint  more  defi- 
formation  in  quo  warranto  by  the  nite  and  certain,  because  the  names  of 
prosecuting  attorney  to  state  a  cause  the  persons  whose  votes  were  Illegally 
of  action  in  plain  and  concise  terms,  received  were  not  given,  but  it  was 
an  information  to  oust  a  public  officer  held  that  such  certaintv  was  not  re- 
because  he  accepted  another  public  quired,  and  that  no  greater  particular- 
office  must  show  by  averment  that  the  iiy  could  be  required  in  the  complaint 
latter  was  a  lucrative  office,  under  the  than  was  requisite  under  the  old  prac- 
constitutional  provision  that  no  person  tice  in  the  replication.  State  v,  Hil- 
shall  hold  more  than  one  lucrative  mantel,  21  Wis.  567;  Boyer  v»  Teague, 
office  at  the  same  time,  etc.;  and  where  106  N.  Car.  618. 

as  an  exception  it  is  provided  that  such  Pleading  in  Snpreme  Conrt.  —  While  in 

officer  may  hold  at  the  same  time  the  Colorado  the  code  provides  an  exclusive 

office  of  postmaster  where  the  salary  is  remedy  for  the   usurpation    of    fran- 

not  mote  than  ninety  dollars  a  year,  chises,  this  was  held  not  to  apply  to 

the  information  must  show  that  a  de-  the  Supreme  Court,  which  still  has  its 

fendant  who  accepted  a  post  office  did  constitutional  jurisdiction  to  entertain 

receive  more  than  ninety  dollars  annu-  proceedings  by  information  in  the  na« 

ally   therefrom.     Bishop  v.  State,   149  ture  of  quo  warranto,  and  in  that  court 

Ind.  223.  and  in  such  proceedings  the  sufficiency 

Contradictory  Acts.  —  In  an  in  forma-  of  the  pleadings  must  be  tested  by  the 

tion  charging  respondents  with  having  common-law    rules.     People   r.    Keid, 

assumed  to  create  a  corporation  and  to  11  Colo.  138. 

exercise  corporate  powers,  the  several  Complaint  in  Aotion  in  Sapport  of  Oon- 

acts  charged  must  be  taken  as  parts  of  ititntional  Writ.  —  Where   the   writ  of 

one   paragraph,    and   if  contradictory  quo  warranto  and  proceedings  by  in- 

the  information  will  be  bad.     State  v,  formation  in  the  nature  thereof  were 

Foulkes,  94  Ind  494.  abolished,  and  subsequently  thereto  a 

€k>mplaint  on  Belation.  —  In  Colorado  state  constitution  went  into  effect  which 
a  civil  complaint  under  the  Code  of  authorized  the  issuance  of  writs  of  quo 
Civil  Procedure  filed  by  the  district  at-  warranto,  and  the  Code  of  Civil  Proce* 
torney  upon  the  relation  of  a  private  dure  was  amended  to  conform  in  this 
citizen,  containing  a  mere  statement  of  respect  to  the  constitution,  it  was  held 
legal  conclusions  with  the  demand  that  that  if  the  effect  of  the  constitution  and 
the  defendant  show  by  what  authority  the  amendment  of  the  code  was  to  re- 
he  exercises  the  franchise,  such  as  was  peal  by  implication  a  chapter  of  the 
anciently  tolerated  when  the  proceed-  Code  of  Civil  Procedure  which  was  in 
ing  was  by  information  in  the  nature  effect  before  the  adoption  of  the  consti- 
of  quo  warranto,  would  not  be  suffi-  tution  and  which  provided  for  an  ac- 
cient.  Central,  etc..  Road  Co.  v.  Peo-  tion  against  persons  who  usurp  offices 
pie,  5  Colo.  43;  People  v.  Brown,  23  or  franchises,  nevertheless  an  informa- 
Colo.  425.  tion  or  complaint  under  the  latter  was 

On  a  MoHon  fot    Judgment   on   the  sufficient  to  uphold  a  proceeding  by  the 
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PlMdiag.  QUO   WARRANTO.    InformAtion  or  CompUlBt. 

d.  General  Allegations.  —  Where  the  state  calls  upon  one 
to  show  cause  by  what  authority  he  exercises  a  corporate  fran- 
chise or  public  office,  the  allegation  by  the  attorney-general  of 
intrusion  or  usurpation  may  be  of  the  most  general  character, 
while  the  defendant  is  required  to  set  forth  particularly  the 
grounds  of  his  claim  and  the  continued  existence  of  his  right, ^ 
except  where  by  statute  the  pleadings  are  more  nearly  assimilated 
to  those  in  other  civil  actions.* 

1.  Arkansas.  —  State  v,  McDiarmid,  franchise,  title  to  the  franchise  in  the 

27  Ark.  179.  people  need  not  be  shown,  but  it  is  in- 
California,  —  Palmer    f.   Woodbury,  cumbent  upon  the  defendant  to  show 

14  Cal.  43.  his  warrant  for  exercising  it.     People 

Illinois. — Clark   v.    People,    15    111.  r.  Ulica  Ins.  Co.,  15  Johns.(N.  Y.)  358. 

217;    People  V.   Ridgley,  21    III.    67;  Time  of  Ufnrpation.  —  Where  the  time 

People  V.  Cooper,  139  111.  461.  of  usurpation  is  stated,  "  for  the  space 

Michigan.  —  People  v.  Crawford,  28  of  two  days  last  past,'*  the  record  when 

Mich.  88;  People  v,  De  Mill,  15  Mich,  made  up  in  form  will  sufficiently  show 

164;  People  V,  May  worm,  5  Mich.  148;  the  time  of  filing  the  information,  and 

People  V.  River  Raisin,  etc.,  R.  Co.,  12  the  words  indicated  will  relate  to  such 

Mich.  398.  time    as    much    before  the   record   is 

Nebraska.  —  State  v.  Moores,  52  Neb.  made  up  as  afterwards  when  the  for- 

634;  State  V.  Tillman,  32  Neb.  789.  mal    caption    is    added.      People    v. 

Nno   York.  —  People   v.   Utica  Ins.  Miller,  15  Mich.  354.    See  also  State 

Co.,  15  Johns.  (N.  Y.)  358;    People  v.  v.  Parkhurst,  9  N.  J.  L.  427. 

Niagara  Bank,  6  Cow.  (N.   Y.)  iq6;  Certainty  of  Indictment.  —  It  is  held 

People  V.   Hudson  Bank,  6  Cow.  (N.  that  an  information  in  a  quo  warranto 

Y.)    217;     People    V.    Kingston,    etc.,  does  not  differ  from  an  indictment  in 

Turnpike  Road  Co.,  23  Wend.  (N.  Y.)  the  degree  of  certainty  required.     La 

193;  People  V.  Niagara  Bank,  6  Cow.  velle  v.  People,  68  111.  252;    Minck  v. 

(N.  Y.)  196.  People,  6  111.  App.  128. 

Oregon,  —  State  r.  Stevens,  29  Ore-  Evidence  of  Offense  Charged.  —  In 
gon  471.  an  information  seeking  the  forfeiture 
Pennsylvania.  — Com.  v.  Young,  2  of  a  corporate  charter  for  misuser,  evi- 
Pearson  (Pa.)  163;  Com.  v,  Commer-  dence  of  the  offense  charged  need  not 
cial  Bank,  28  Pa.  St.  386.  be  inserted,  but  the  acts  are  sufficiently 
Wisconsin,  —  State  v.  Dahl,  65  Wis.  charged  in  general  terms,  as  in  an  in- 
510.  dictment  for  any  prohibited  employ- 
Alleging  Termination  of  Corporate  £z-  ment  or  business.  Com.  v.  Commer- 
istonce.  —  it  is  held  that  where  the  ex-  cial  Bank,  28  Pa.  St.  391. 
istence  of  a  corporation  is  expressly  2.  State  v.  Messmore,  14  Wis.  115; 
averred,  or  is  admitted,  it  is  not  suffi-  Atty.-Gen.  v,  Petersburg,  etc.,  R.  Co., 
cient  to  aver  that  it  has  ceased  to  exist,  6  Ired.  L.  (N.  Car.)  456,  decided  under 
but  the  facts  showing  that  its  existence  a  statute  which  required  an  informa- 
is  terminated  must  be  alleged.  Peo-  tion  against  a  corporation  to  set  forth 
pie  V.  Stanford,  77  Cal.  365.  See  also  the  grounds  on  which  the  forfeiture  or 
State  V.  Talbot,  123  Mo.  69.  dissolution  is  alleged  to  have  been  in* 

Negativing  BespondenVs    Title. —  An  curred. 

information  charging  an  intrusion  into  Allegations     u    to    Uinrpation.  —  In 

public  office  need  not  negative  the  re-  State  v.  Dahl,  65  Wis.  518,  which  was 

spondent's  title.     People  v.  Crawford,  an  action  to  oust  the  defendant  from  a 

28  Mich.  88.  public  office,  it  was  held  that  if  the  de- 
PlaintiiPs  Title.  —  The  ordinary  rule  fendant  wishes  to  put  his  defense  upon 

in  civil  actions  requiring  the  plaintiff  the  ground  that  he  has  not  in  fact  in- 
to allege  and  frame  his  title  does  not  truded  into  and  exercised  the  office 
apply  to  an  information  in  quo  war-  which  he  is  charged  with  having 
ranto.  State  v.  Stevens,  29  Oregon  usurped  and  exercised,  and  the  com- 
471.  plaint  makes  the  charge  in  general 
Title  in  People,  —  In  an  information  terms,  he  should  show  that  fact  by  affi- 
against  a  corporation  for  usurping  a  davit  and  ask  to  have  the  complaint 
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FlMdiaff.  QUO   WARRANTO,    information  or  Complaint. 

c.  Substituted  Code  Complaint.  —  It  is  further  held,  how- 

ever,  that  the  substitution  by  statute  of  a  civil  action  and  corn- 
made  more  definite  and  certain  in  re-  Pleadings  the  complaint  must  state  a 
gard  to  that  matter,  so  that  he  may  be  cause  of  action.  People  z/.  Brown,  23 
notified  of  the  specific  acts  of  usurpa-  Colo.  425. 

tion  of  the  office  relied  upon  by  the  Aider    by    Subsequent    Pleadings, — 

state;    but  that  if  he  does  not  put  his  Where  a  complaint  under  the  code  is 

defense  upon  that  ground  the  general  nof  sufficient,  because  not  more  certain 

allegation  of  usurpation  Is  sufficient  to  than  the  ancient  information  in  the  na- 

put  him  to  answer.     See  also  Boyer  v.  ture  of  quo  warranto,  the  defect   may 

Tea?ue,  106  M.  Car.  618.  be  cured  by  subseauent  pleadings  and 

Plain  Statement  of  Faots.  —  In  Indiana  the  complaint  aided  in  this  respect,  in 
it  is  provided  that  the^in formation  shall  which  event  the  objection  for  the  de- 
consist  of  a  plain  statement  of  the  facts  feet  will  not  be  noticed  upon  the  argu- 
which  constitute  the  grounds  of  the  ment.  Central,  etc..  Road  Co.  v,  Peo- 
proceeding.     State  v.  Kingan,  51  Ind.  pie,  5  Colo.  43. 

142;    Bishop  V.   State,    149   Ind.   223;  Ko  Greater  Partionlarity  than  Formerly 

State  V,  Beck,  81  Ind.  502.  Beqnired  in  Seplioation.  —  A  motion  was 

Under  the  statute  requiring  the  in-  made  to  make  a  complaint  more  defi- 
formation  in  quo  warranto  by  the  nite  and  certain,  because  the  names  of 
prosecuting  attorney  to  state  a  cause  the  persons  whose  votes  were  illegally 
of  action  in  plain  and  concise  terms,  received  were  not  given,  but  it  was 
an  information  to  oust  a  public  officer  held  that  such  certaintv  was  not  re- 
because  he  accepted  another  public  quired,  and  that  no  greater  particular- 
office  must  show  by  averment  that  the  iiy  could  be  required  in  the  complaint 
latter  was  a  lucrative  office,  under  the  than  was  requisite  under  the  old  prac- 
constituLional  provision  that  no  person  tice  in  the  replication.  State  v.  Hil- 
shall  hold  more  than  one  lucrative  mantel,  21  Wis.  567;  Boyer  v.  Teague, 
office  at  the  same  time,  etc.;  and  where  106  N.  Car.  618. 

as  an  exception  it  is  provided  that  such  Pleading  in  Supreme  Court.  —  While  in 

officer  may  hold  at  the  same  time  the  Colorado  the  code  provides  an  exclusive 

office  of  postmaster  where  the  salary  is  remedy  for  the   usurpation    of    fran- 

not  more  than  ninety  dollars  a  year,  chises,  this  was  held  not  to  apply  to 

the  information  must  show  that  a  de-  the  Supreme  Court,  which  still  has  its 

fendant  who  accepted  a  post  office  did  constitutional  jurisdiction  to  entertain 

receive  more  than  ninety  dollars  annu-  proceedings  by  information  in  the  na« 

ally   therefrom.     Bishop  v.  State,   149  ture  of  quo  warranto,  and  in  that  court 

Ind.  223.  and  in  such  proceedings  the  sufficiency 

Contradictory  Acts.  —  In  an  informa-  of  the  pleadings  must  be  tested  by  the 

tion  charging  respondents  with  having  common-law    rules.     People  v.   Reid, 

assumed  to  create  a  corporation  and  to  11  Colo.  138. 

exercise  corporate  powers,  the  several  Complaint  in  Action  in  Support  of  Con- 
acts  charged  must  be  taken  as  parts  of  ititntional  Writ.  —  Where  the  writ  of 
one  paragraph,  and  if  contradictory  quo  warranto  and  proceedings  by  in- 
the  information  will  be  bad.  State  v.  formation  in  the  nature  thereof  were 
Foulkes.  94  Ind  494.  abolished,  and  subsequently  thereto  a 

Complaint  on  Belation.  —  In  Colorado  state  constitution  went  into  effect  which 
a  civil  complaint  under  the  Code  of  authorized  the  issuance  of  writs  of  quo 
Civil  Procedure  filed  by  the  district  at-  warranto,  and  the  Code  of  Civil  Proce- 
torney  upon  the  relation  of  a  private  dure  was  amended  to  conform  in  this 
citizen,  containing  a  mere  statement  of  respect  to  the  constitution,  it  was  held 
legal  conclusions  with  the  demand  that  that  if  the  effect  of  the  constitution  and 
the  defendant  show  by  what  authority  the  amendment  of  the  code  was  to  re- 
he  exercises  the  franchise,  such  as  was  peal  by  implication  a  chapter  of  the 
anciently  tolerated  when  the  proceed-  Code  of  Civil  Procedure  which  was  in 
ing  was  by  information  in  the  nature  effect  before  the  adoption  of  the  consti- 
of  quo  warranto,  would  not  be  suffi-  tutlon  and  which  provided  for  an  ac- 
clent.  Central,  etc..  Road  Co.  v,  Peo-  tion  against  persons  who  usurp  offices 
pie,  5  Colo.  43;  People  v.  Brown,  23  or  franchises,  nevertheless  an  informa- 
Colo.  425.  tion  or  complaint  under  the  latter  was 

On  a  Motion  fot     Judgment   on    the  sufficient  to  uphold  a  proceeding  by  the 
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PlMding.  QUO   WARRANTO.    InformAtion  or  Comj^laint. 

b.  General  Allegations.  —  Where  the  state  calls  upon  one 
to  show  cause  by  what  authority  he  exercises  a  corporate  fran- 
chise or  public  office,  the  allegation  by  the  attorney-general  of 
intrusion  or  usurpation  may  be  of  the  most  general  character, 
while  the  defendant  is  required  to  set  forth  particularly  the 
grounds  of  his  claim  and  the  continued  existence  of  his  right/ 
except  where  by  statute  the  pleadings  are  more  nearly  assimilated 
to  those  in  other  civil  actions.' 

1.  Arkansas,  —  State  v,  McDiarmid,  franchise,  title  to  the  franchise  in  the 

27  Ark.  179.  people  need  not  be  shown,  but  it  is  in- 
California,  —  Palmer    v.   Woodbury,  cumbent  upon  the  defendant  to  show 

14  Cal.  43.  his  warrant  for  exercising  it.     People 

Illinois. — Clark   v.    People,    15    111.  r.  Utica  Ins.  Co.,  15  Johns.  (N.  Y.)  358. 

217:    People   V.   Ridgley,   21    111.    67;  Time  of  Ufnrpatioii.  ~  Where  the  time 

People  V.  Cooper,  139  III.  461.  of  usurpation  is  stated,  "  for  the  space 

Michigan.  —  Peoplw  v,  Crawford,  28  of  two  days  last  past,"  the  record  when 

Mich.  88;  People  v,  De  Mill,  15   Mich,  made  up  in  form  will  sufficiently  show 

164;  People  V,  May  worm,  5  Mich.  148;  the  time  of  filing  the  information,  and 

People  V.  River  Raisin,  etc.,  R.  Co.,  12  the  words  indicated  will  relate  to  such 

Mich.  398.  time    as    much    before  the   record   is 

Nebraska,  —  State  v,  Moores,  52  Neb.  made  up  as  afterwards  when  the  for- 

634;  State  V,  Tillman,  32  Neb.  789.  mal    caption    is    added.      People    v. 

Ne7v   York.  —  People   v,   Utica   Ins.  Miller,  15  Mich.  354.    See  also  State 

Co.,  15  Johns.  (N.  Y.)  358;    People  v.  v.  Parkhurst,  9  N.  J.  L.  427. 

Niagara  Bank,  6  Cow.  (N.   Y.)   106;  Certainty  of  Indictment.  —  It  is  held 

People   V,   Hudson  Bank,  6  Cow.  (N.  that  an  information  in  a  quo  warranto 

Y.)    217;     People    V,    Kingston,    etc.,  does  not  differ  from  an  indictment  in 

Turnpike  Road  Co.,  23  Wend.  (N.  Y.)  the  degree  of  certainty  required.     La 

193;  People  V,  Niagara  Bank,  6  Cow.  velle  v.  People,  68  111.  252;    Minck  v. 

(N.  Y.)  196.  People,  6  111.  App.  128. 

Oregon,  —  State  r.  Stevens,  29  Ore-  Evidence  of  Offense  Charged,  —  In 
gon  471.  an  information  seeking  the  forfeiture 
Pennsylvania, — Com.  v.  Young,  2  of  a  corporate  charter  for  misuser,  evi- 
Pearson  (Pa.)  163;  Com.  v.  Commer-  dence  of  the  offense  charged  need  not 
cial  Bank,  28  Pa.  St.  386.  be  inserted,  but  the  acts  are  sufficiently 
Wisconsin, — State  v.  Dahl,  65  Wis.  charged  in  general  terms,  as  in  an  in- 
510.  dictment  for  any  prohibited  employ- 
Alleging  Termination  of  Corporate  Ex-  ment  or  business.  Com.  v,  Commer- 
iftenoe. —  it  is  held  that  where  the  ex-  cial  Bank,  28  Pa.  St.  391. 
istence  of  a  corporation  is  expressly  8.  State  v.  Messmore,  14  Wis.  115; 
averred,  or  is  admitted,  it  is  not  suffi-  Atty.-Gen.  v,  Petersburg,  etc.,  R.  Co., 
cient  to  aver  that  it  has  ceased  to  exist,  6  Ired.  L.  (N.  Car.)  456,  decided  under 
but  the  facts  showing  that  its  existence  a  statute  which  required  an  informa- 
is  terminated  must  be  alleged.  Peo-  tion  against  a  corporation  to  set  forth 
pie  V.  Stanford,  77  Cal.  365.  See  also  the  grounds  on  which  the  forfeiture  or 
State  V.  Talbot,  123  Mo.  69.  dissolution  is  alleged  to  have  been  in* 

Kegatiying   Beepondent's    Title. —  An  curred. 

information  charging  an  intrusion  into  Allegations     as    to    Ufnrpation.  —  In 

public  office  need  not  negative  the  re-  State  v,  Dahl,  65  Wis.  518,  which  was 

spondent's  title.     People  v,  Crawford,  an  action  to  oust  the  defendant  from  a 

28  Mich.  88.  public  office,  it  was  held  that  if  the  de- 
PlaintiiPi  Title.  —  The  ordinary  rule  fendant  wishes  to  put  his  defense  upon 

in  civil  actions  requiring  the  plaintiff  the  ground  that  he  has  not  in  fact  in- 
to allege  and  frame  his  title  does  not  truded  into  and  exercised  the  office 
apply  to  an  information  in  quo  war-  which  he  is  charged  with  having 
ranto.  State  v,  Stevens,  29  Oregon  usurped  and  exercised,  and  the  com- 
471.  plaint  makes  the  charge  in  general 
Title  in  People,  —  In  an  information  terms,  he  should  show  that  fact  by  affi- 
against  a  corporation  for  usurping  a  davit  and  ask  to  have  the  complaint 
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FlMidiag.  QUO   WARRANTO.    lafoniuition  or  Complaint. 

c.  Substituted  Code  Complaint.  —  It  is  further  held,  now- 

ever,  that  the  substitution  by  statute  of  a  civil  action  and  corn- 
made  more  definite  and  certain  in  re-  Pleadings  the  complaint  must  state  a 
gard  to  that  matter,  so  that  he  may  be  cause  of  action.  People  v.  Brown,  23 
notified  of  the  specific  acts  of  usurpa-  Colo.  435. 

tion  of  the  office  relied  upon  by   the  Aider    by    Subsequent    Pleadings,--' 

state;    but  that  if  he  does  not  put  his  Where  a  complaint  under  the  code  is 

defense  upon  that  ground  the  general  not  sufficient,  because  not  more  certain 

allegation  of  usurpation  is  sufficient  to  than  the  ancient  information  in  the  na- 

put  him  to  answer.     See  also  Boyer  v,  ture  of  quo  warranto,  the  defect   may 

Teague,  106  N.  Car.  618.  be  cured  by  subseauent  pleadings  and 

Plain  Statement  of  Faots.  —  In  Indiana  the  complaint  aided  in  this  respect,  in 
it  is  provided  that  the  information  shall  which  event  the  objection  for  the  de- 
consist  of  a  plain  statement  of  the  facts  feci  will  not  be  noticed  upon  the  argu- 
which  constitute  the  grounds  of  the  ment.  Central,  etc..  Road  Co.  v.  Peo- 
proceeding.     State  v.  Kingan,  51  Ind.  pie,  5  Colo.  43. 

142;    Bishop  V.   State,    149   Ind.   323;  Ko  Greater  Partionlarity  than  Formerly 

State  V.  Beck,  81  Ind.  502.  Beqnired  in  Beplioation.  —  A  motion  was 

Under  the  statute  requiring  the  in-  made  to  make  a  complaint  more  defi- 
formation  in  quo  warranto  by  the  nite  and  certain,  because  the  names  of 
prosecuting  attorney  to  state  a  cause  the  persons  whose  votes  were  illegally 
of  action  in  plain  and  concise  terms,  received  were  not  given,  but  it  was 
an  information  to  oust  a  public  officer  held  that  such  certaintv  was  not  re- 
because  he  accepted  another  public  quired,  and  that  no  greater  particular- 
office  mast  show  b^  averment  that  the  ity  could  be  required  in  the  complaint 
latter  was  a  lucrative  office,  under  the  than  was  requisite  under  the  old  prac- 
constitutional  provision  that  no  person  tice  in  the  replication.  State  v,  Hil- 
shall  hold  more  than  one  lucrative  mantel,  21  Wis.  567;  Boyer  v,  Teague, 
office  at  the  same  time,  etc.;  and  where  106  N.  Car.  618. 

as  an  exception  it  is  provided  that  such  Pleading  in  Sapreme  Conrt.  —  While  in 

officer  may  hold  at  the  same  time  the  Colorado  the  code  provides  an  exclusive 

office  of  postmaster  where  the  salary  is  remedy  for  the   usurpation    of    fran- 

not  more  than  ninety  dollars  a  year,  chises,  this  was  held  not  to  apply  to 

the  information  must  show  that  a  de-  the  Supreme  Court,  which  still  has  its 

fendant  who  accepted  a  post  office  did  constitutional  jurisdiction  to  entertain 

receive  more  than  ninety  dollars  annu-  proceedings  by  information  in  the  na- 

ally   (herefrom.     Bishop  v.  State,   149  ture  of  quo  warranto,  and  in  that  court 

Ind.  223.  and  in  such  proceedings  the  sufficiency 

Contradictory  Acts.  —  In  an  informa-  of  the  pleadings  must  be  tested  by  the 

tlon  charging  respondents  with  having  common-law    rules.     People   v.   Reid, 

assumed  to  create  a  corporation  and  to  11  Colo.  138. 

exercise  corporate  powers,  the  several  Complaint  in  Action  in  Support  of  Ck>n- 

acts  charged  must  be  taken  as  parts  of  ititntional  Writ.  —  Where   the   writ  of 

one    paragraph,   and   if  contradictory  quo  warranto  and  proceedings  by  in- 

the  information  will  be  bad.     State  v,  formation  in  the  nature  thereof  were 

Foulkes.  94  Ind  494.  abolished,  and  subsequently  thereto  a 

Complaint  on  Belation.  —  In  Colorado  state  constitution  went  into  effect  which 
a  civil  9omplaint  under  the  Code  of  authorized  the  issuance  of  writs  of  quo 
Civil  Procedure  filed  by  the  district  at-  warranto,  and  the  Code  of  Civil  Proce- 
torney  upon  the  relation  of  a  private  dure  was  amended  to  conform  in  this 
citizen,  containing  a  mere  statement  of  respect  to  the  constitution,  it  was  held 
legal  conclusions  with  the  demand  that  that  if  the  effect  of  the  constitution  and 
the  defendant  show  by  what  authority  the  amendment  of  the  code  was  to  re- 
he  exercises  the  franchise,  such  as  was  peal  by  implication  a  chapter  of  the 
anciently  tolerated  when  the  proceed-  Code  of  Civil  Procedure  which  was  in 
ing  was  by  information  in  the  nature  effect  before  the  adoption  of  the  consti- 
of  quo  warranto,  would  not  be  suffi-  tution  and  which  provided  for  an  ac- 
clent.  Central,  etc..  Road  Co.  v.  Peo-  tion  against  persons  who  usurp  offices 
pie,  5  Colo.  43;  People  v.  Brown,  23  or  franchises,  nevertheless  an  informa- 
Colo.  425.  tion  or  complaint  under  the  latter  was 

On  a  Motion  foi     Judgment   on    the  sufficient  to  uphold  a  proceeding  by  the 
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PlMding.  QUO   WARRANTO.    Infomuttion  or  CompUlBt. 

b.  General  Allegations.  —  Where  the  state  calls  upon  one 
to  show  cause  by  what  authority  he  exercises  a  corporate  fran- 
chise or  public  office,  the  allegation  by  the  attorney-general  of 
intrusion  or  usurpation  may  be  of  the  most  general  character, 
while  the  defendant  is  required  to  set  forth  particularly  the 
grounds  of  his  claim  and  the  continued  existence  of  his  right, ^ 
except  where  by  statute  the  pleadings  are  more  nearly  assimilated 
to  those  in  other  civil  actions.* 

1.  Arkansas,  —  State  v,  McDiarmid,  franchise,  title  to  the  franchise  in  the 

27  Ark.  179.  people  need  not  be  shown,  but  it  is  in- 
Cali/ornia,  —  Palmer   z\  Woodbury,  cumbent  upon  the  defendant  to  show 

14  Cal.  43.  his  warrant  for  exercising  it.     People 

Illinois.— C\dit\i   v.    People,    15    111.  r.  Utica  Ins.  Co.,  15  Johns.  (N.  Y.)  358. 

217;    People  V.   Ridgley,   21    111.    67;  Time  of  Usurpation.  —  Where  the  time 

People  V.  Cooper,  139  111.  461.  of  usurpation  is  stated,  "  for  the  space 

Michigan,  —  People  v.  Crawford,  28  of  two  days  last  past,"  the  record  when 

Mich.  88;  People  v.  De  Mill,  15  Mich,  made  up  in  form  will  sufficiently  show 

164;  People  V,  May  worm,  5  Mich.  148;  the  time  of  filing  the  information,  and 

People  V.  River  Raisin,  etc.,  R.  Co.,  12  the  words  indicated  will  relate  to  such 

Mich.  398.  time    as    much    before  the   record   is 

Nebraska.  —  State  v.  Moores,  52  Neb.  made  up  as  afterwards  when  the  for- 

634;  State  V.  Tillman,  32  Neb.  789.  mal    caption    is    added.      People    v. 

Nf7v   York.  —  People   v.   Utica  Ins.  Miller,  15  Mich.  354.    See  also  State 

Co.,  15  Johns.  (N.  Y.)  358;    People  z/.  v,  Parkhurst,  9  N.  J.  L.  427. 

Niagara  Bank,  6  Cow.  (N.   Y.)   106;  Certainty  of  Indi^ment.  —  It  is  held 

People  V,   Hudson  Bank,  6  Cow.  (N.  that  an  information  in  a  quo  warranto 

Y.)    217;     People    V.    Kingston,    etc.,  does  not  differ  from  an  indictment  in 

Turnpike  Road  Co.,  23  Wend.  (N.  Y.)  the  degree  of  certainty  required.     La 

193;  People  V,  Niagara  Bank,  6  Cow.  velle  v.  People,  68  III.  252;    Minck  v. 

(N.  Y.)  196.  People,  6  III.  App.  128. 

Oregon,  —  State  z\  Stevens,  29  Ore-  Evidence  of  Offense  Charged,  —  In 
gon  471.  an  information  seeking  the  forfeiture 
Pennsylvania,  —  Com.  v.  Young,  2  of  a  corporate  charter  for  misuser,  evi- 
Pearson  (Pa.)  163;  Com.  v,  Commer-  dence  of  the  offense  charged  need  not 
cial  Bank,  28  Pa.  St.  386.  be  inserted,  but  the  acts  are  sufficiently 
Wisconsin.  —  State  v.  Dahl,  65  Wis.  charged  in  general  terms,  as  in  an  in- 
510.  dictment  for  any  prohibited  employ- 
Alleging  Termination  of  Corporate  £z-  ment  or  business.  Com.  v.  Commer- 
Istence. —  It  is  held  that  where  the  ex-  cial  Bank,  28  Pa.  St.  391. 
istence  of  a  corporation  is  expressly  8.  Stale  v,  Messmore,  14  Wis.  115; 
averred,  or  is  admitted,  it  is  not  suffi-  Atty.-Gen.  v,  Petersburg,  etc.,  R.  Co., 
cient  to  aver  that  it  has  ceased  10  exist,  6  Ired.  L.  (N.  Car.)  456,  decided  under 
but  the  facts  showing  that  its  existence  a  statute  which  required  an  informa- 
is  terminated  must  be  alleged.  Peo-  tion  against  a  corporation  to  set  forth 
pie  V.  Stanford,  77  Cal.  365.  See  also  the  grounds  on  which  the  forfeiture  or 
State  V.  Talbot,  123  Mo.  69.  dissolution  is  alleged  to  have  been  in* 

Kegativing  Bespondent's    Title. —  An  curred. 

information  charging  an  intrusion  into  Allegations     u    to    Urorpation.  —  In 

public  office  need  not  negative  the  re-  State  v.  Dahl,  65  Wis.  518,  which  was 

spondent's  title.     People  v.  Crawford,  an  action  to  oust  the  defendant  from  a 

28  Mich.  88.  public  office,  it  was  held  that  if  the  de- 
PlaintiiPs  Title.  —  The  ordinary  rule  fendant  wishes  to  put  his  defense  upon 

in  civil  actions  requiring  the  plaintiff  the  ground  that  he  has  not  in  fact  in- 
to allege  and  frame  his  title  does  not  truded  into  and  exercised  the  office 
apply  to  an  information  in  quo  war-  which  he  is  charged  with  having 
ranto.  State  v,  Stevens,  29  Oregon  usurped  and  exercised,  and  the  com- 
471.  plaint  makes  the  charge  in  general 
Title  in  People,  —  In  an  information  terms,  he  should  show  that  fact  by  affi- 
against  a  corporation  for  usurping  a  davit  and  ask  to  have  the  complaint 
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FlMidiag.  QUO   WARRANTO.    Information  or  Complaint. 

c.  Substituted  Code  Complaint.  —  It  is  further  held,  how- 

ever,  that  the  substitution  by  statute  of  a  civil  action  and  corn- 
made  more  definite  and  certain  in  re-  Pleadings  the  complaint  must  state  a 
gard  to  tiiat  matter,  so  that  he  may  be  cause  of  action.  People  v.  Brown,  23 
notified  of  the  specific  acts  of  usurpa-  Colo.  425. 

tion  of  the  office  relied  upon  by  the  Aider    by    Subsequent    Pleadinj^s, — 

sute;    but  that  if  he  does  not  put  his  Where  a  complaint  under  the  code  is 

defense  upon  that  ground  the  general  not  sufficient,  because  not  more  certain 

allegation  of  usurpation  is  sufficient  to  than  the  ancient  information  in  the  na- 

put  him  to  answer.     See  also  Boyer  v,  ture  of  quo  warranto,  the  defect  may 

Teajjue,  106  N.  Car.  61S.  be  cured  by  subscauent  pleadings  and 

Plain  Statement  of  Faets.  —  In  Indiana  the  complaint  aided  in  this  respect,  in 
it  is  provided  that  the  information  shall  which  event  the  objection  for  the  de- 
consist  of  a  plain  statement  of  the  facts  feet  will  not  be  noticed  upon  the  argu- 
whtch  constitute  the  grounds  of  the  ment.  Central,  etc.,  Road  Co.  v,  Peo- 
proceeding.     State  v,  Kingan,  51  Ind.  pie,  5  Colo.  43. 

142;    Bishop  V.   State,    149  Ind.   223;  Ko  Greater  Particnlarity  than  Fonnorly 

State  V.  Beck,  Si  Ind.  502.  Boqnirod  in  Beplioation.  —  A  motion  was 

Under  the  statute  requiring  the  in-  made  to  make  a  complaint  more  defi- 
formation  in  quo  warranto  by  the  nite  and  certain,  because  the  names  of 
prosecuting  attorney  to  state  a  cause  the  persons  whose  votes  were  illegally 
of  action  in  plain  and  concise  terms,  received  were  not  given,  but  it  was 
an  information  to  oust  a  public  officer  held  that  such  certainty  was  not  re- 
because  he  accepted  another  public  quired,  and  that  no  greater  particular- 
office  must  show  by  averment  that  the  ity  could  be  required  in  the  complaint 
latter  was  a  lucrative  office,  under  the  than  was  requisite  under  the  old  prac- 
constitutional  provision  that  no  person  tice  in  the  replication.  State  v.  Hil- 
shall  hold  more  than  one  lucrative  mantel,  21  Wis.  567;  Boyer  v,  Teague, 
office  at  the  same  time,  etc.;  and  where  106  N.  Car.  618. 

as  an  exception  it  is  provided  that  such  Pleading  in  Suprome  Court.  —  While  in 

officer  may  hold  at  the  same  time  the  Colorado  the  code  provides  an  exclusive 

office  of  postmaster  where  the  salary  is  remedy  for  the   usurpation    of    fran- 

not  moie  than  ninety  dollars  a  year,  chises,  this  was  held  not  to  apply  to 

the  information  must  show  that  a  de-  the  Supreme  Court,  which  still  has  its 

fendant  who  accepted  a  post  office  did  constitutional  jurisdiction  to  entertain 

receive  more  than  ninety  dollars  annu-  proceedings  by  information  in  the  na« 

ally  (herefrom.     Bishop  r.  State,   149  ture  of  quo  warranto,  and  in  that  court 

Ind.  223.  and  in  such  proceedings  the  sufficiency 

Contradictory  Acts,  —  In  an  informa-  of  the  pleadings  must  be  tested  by  the 

tion  charging  respondents  with  having  common-law   rules.     People  v,    Keid, 

assumed  to  create  a  corporation  and  to  11  Colo.  138. 

exercise  corporate  powers,  the  several  Complaint  in  Action  in  Sapport  of  Con- 
acts  charged  must  be  taken  as  parts  of  ititntional  Writ.  —  Where  the  writ  of 
one  paragraph,  and  if  contradictory  quo  warranto  and  proceedings  by  in- 
the  information  will  be  bad.  State  </.  formation  in  the  nature  thereof  were 
Foulkes.  94  Ind  494.  abolished,  and  subsequently  thereto  a 

Complaint  on  Selation.  —  In  Colorado  state  constitution  went  into  effect  which 
a  civil  complaint  under  the  Code  of  authorized  the  issuance  of  writs  of  quo 
Civil  Procedure  filed  by  the  district  at-  warranto,  and  the  Code  of  Civil  Proce- 
torney  upon  the  relation  of  a  private  dure  was  amended  to  conform  in  this 
citizen,  containing  a  mere  statement  of  respect  to  the  constitution,  it  was  held 
legal  conclusions  with  the  demand  that  that  if  the  effect  of  the  constitution  and 
the  defendant  show  by  what  authority  the  amendment  of  the  code  was  to  re- 
he  exercises  the  franchise,  such  as  was  peal  by  implication  a  chapter  of  the 
anciently  tolerated  when  the  proceed-  Code  of  Civil  Procedure  which  was  in 
ing  was  by  information  in  the  nature  effect  before  the  adoption  of  the  consti- 
of  quo  warranto,  would  not  be  suffi-  tution  and  which  provided  for  an  ac- 
cient.  Central,  etc..  Road  Co.  v.  Peo-  tion  against  persons  who  usurp  offices 
pie,  5  Colo.  43;  People  v.  Brown,  23  or  franchises,  nevertheless  an  informa- 
Colo.  425.  tion  or  complaint  under  the  latter  was 

On  a  Motion  foi    Judgment   on   the  sufficient  to  uphold  a  proceeding  by  the 
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PlMdlng.  QUO   WARRANTO.    Inforaiatioii  or  ComFl*hit. 

plaint  for  the  old  information  does  not  change  the  mode  of 
pleading,  and  a  general  charge  of  usurpation  is  sufficient  as  in  the 
information.* 

d.  Information  May  Set  Up  Specific  Objections.  —  An 

information  in  behalf  of  the  state  may,  however,  set  up  the 
specific  grounds  relied  upon  instead  of  charging  a  usurpation  in 
general  terms  and  then  supplying  such  specific  grounds;  •  but  if 
the  information  states  the  facts  upon  which  the  charge  of  usurpa- 
tion is  based,  and  those  facts  show  a  clear  legal  right  in  the 
respondent,  it  will  be  insufficient,' 

people  against  a  corporation  for  a  for-  vant,   182  Pa.  St.   332;  Com.  v.  Com- 

feiture  of  corporate  franchises,  whether  mercial   Bank,   28   Pa.   St.   391.     And 

the  proceeding  was  brought  under  the  although  it  may  be  that  the  defendant 

statute  or  in  support  of  a  writ  of  quo  might  have  demanded  from  the  discre- 

warranto,  as  provided  for  by  the  con-  tion  of  the  court  to  have  the  informa- 

sticution.     People  z'.  Dashaway  Assoc,  tion  more  specific,  in  order  to  enable 

84  Cal.  114.  him   to  prepare  a  defense,  this  is  no 

1.  People  V.  Knox,  38  Hun  (N.  Y.)  reason  why  he  may  take  issue  to  go  to 
237,  holding  further  that  while  a  com-  trial  and  afterwards  attack  the  informa- 
plaint  in  tiie  action  under  the  code  may  Uon  on  a  motion  in  arrest  of  judgment, 
follow  the  old  form  of  an  information  Com.  v.  Sturtevant,  182  Pa.  St.  332. 

in  the  nature  of  a  quo  warranto,  if  it        Joinder  of  Caiuofl  —  Application  of  Kale 

goes  further  and  alleges  the  defend-  at  to  BepUcation.  —  If  an   information 

ant's  election,  and  his  incapacity  by  should  be  held  to  set  up  several  dis- 

reason  of  certain  facts,  these  allega-  tinct  causes  of  forfeiture  it  would  not 

tions  are  not  surplusage,  but  the  facts  be  demurrable  for  that  reason,  because 

are  material  to  the  issues,  and  if  not  the  attorney-general  may  plead  or  reply 

denied  they  will  stand  as  admitted.  as  many  distinct  excuses  as  he  thinks 

A  Petition  under  the  code  is  sufficient  proper.     State  v.  Milwaukee,  etc.,  R. 

if  it  follows  the  rule  under  the  old  sys-  Co.,  45  Wis.  585,  citing  People  v.  Man- 

tem.     State  v.   Sullivan,   8  Ohio  Cir.  hattan  Co.,  9  Wend.  (N.  Y.)  351.     See 

Dec.  349.  in/ra^   VIII.    4.  Replication  and  Suhse- 

2.  Com.  V.  Commercial  Bank,  28  Pa.  quent  Pleadings, 

St.  386:  Territory  V.Virginia  Road  Co.,        To  allege  that  the  defendant  unlaw- 

2  Mont.  109.     See  also  People  v.  Knox,  fully  exercises  and  wrongfully  claims 

38  Hun  (N.  Y.)  237.  the   right  to  exercise  a  franchise  and 

The  Practice  Has  Beoome  Quite  C^eral  that  it  claims  the  right  to  lay  tracks 

in   this  country  for  the  information  to  and  make  switches  is  not  to  unite  two 

set  forth  the  facts  relied  upon  to  show  causes  of  action,  in  an  information  filed 

the    intrusion,    misuser,    or    nonuser  to  have  it  declared  that  the  defendant 

complained  of.     People  v,   Dashaway  usurps  and  unlawfully  exercises  a  cor- 

Assoc,  84  Cal,  119.  porate  franchise.     People  v.  Sutler  St. 

The  Only  Effect  of  this  mode  of  speci-  R.  Co.,  117  Cal.  604. 
fying  the  charges  is  to  form  an  issue        8.  Enterprise  v.  State,  2q  Fla.  140. 
upon  the  information  and  plea  instead        Overcoming  Prima  Pacie  Title.  —  Where 

of  upon  the  plea  and  replication,  and  the  information   showed  that- the   de- 

possibly  to  change  the  burden  of  proof  fendant   was    clothed    with    office    by 

on   the   trial  of  the  cause,   neither  of  virtueof  an  election  duly  held  in  accord- 

which  effects  would  Initiate  the  plead-  ance  with  a  legislative  act,  it  was  held 

ing.     Territory  e;.  Virginia  Road  Co.,  2  that  facts  necessary  to  vacate  the  act 

Mont.  109.  must    be    set  forth   in    a    direct  and 

Charging  Penifltent  Keglect  of  Duty. —  traversable  form;  and  an  allegation 
When  an  information  charges  acontin-  ihat  the  statute  was  special  and  local 
ued  and  persistent  neglect  of  duty  on  to  a  particular  city  was  held  not  to  be 
the  part  of  the  corporation,  the  acts  a  statement  of  fact,  but  a  negative  in- 
constituting  the  offense  need  not  be  ference  as  to  the  law,  and  the  informa- 
particularly  described  with  all  their  tion  was  held  bad  on  demurrer.  Van 
circumstances,  if  it  can  be  distinctly  Riper  v.  Parsons,  40  N.  J.  L.  i.  See 
defined  without  this.    Com.  v.  Sturte-  also  People  r.  Perley,  80  N.  Y.  624. 
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e.  Necessary  Allegation  as  to  Office  or  Franchise.  — 

An  information  must  allege  that  the  party  against  whom  it  is 
filed  holds  and  executes  some  office  or  franchise,  describing  it,  so 
that  it  may  be  seen  that  the  case  is  within  the  statute.^  And 
when  the  office,  being  one  created  by  a  local  law,  is  one  of  which 
the  court  cannot  take  judicial  notice,  the  existence  of  the  office 
must  be  affirmatively  and  distinctly,  and  not  inferentially  alleged.' 
/.Information  on  Relation  —  Interest  of  Relator  — 
(i)  In  General.  —  While  an  information  by  the  proper  officer  ex 
officio  need  only  charge  generally  an  intrusion  or  usurpation,  an 
enactment  that  an  information  in  the  nature  of  quo  warranto  may 
be  exhibited  at  the  relation  of  any  person  desiring  to  prosecute 
the  same,  means  any  person  having  an  interest  in  the  subject  of 
the  prosecution,  and  the  information  must  show  that  the  relator 

1.  People  V.  Ridgley,  ai  111.  67;  Cov-  law,  if  it  does  not  show  the  existence 

ington,  etc..  Plank  Road  Co.  v.  Van  of  the  law  creating  the  office.     Minck 

Sickle,  18  Ind.  244.  v.  People,  6  111.  App.   127;  Lavalle  v. 

PabUe  Oflloe  LegaUy  Anfhoriied.  —  In  People,  68  111.  252. 
G7ffif^^/iVtf/ it  was  held  that  an  informa-        In   People  z/.  De  Mill,  15  Mich.  164, 

tion  in  the  nature    of  quo  warranto  an  information  was  filed  upon  relation 

charging  the  defendants  with  usurping  of  persons  claiming  to  be  ihe  wardens 

the  office  of  school-district  committee  ana  vestrymen  of  St.  Paul's  Church  of 

within  a  certain  district  described  in  Detroit,  against  persons  alleged  to  be 

the  information  ought  in  express  terms  usurpers.     Cooley,   J.,   delivering  the 

or  by  fair  intendment  to  describe  the  opinion  of  the  court,  said:  '*  The  claim 

defendants  as   usurping  the  office  of  to  a  corporate  franchise  which  does  not 

committee  of  the  consolidated  district,  exist  in  fact  may  be  a    ^reat  public 

and  not  that  of  district  committee  gen-  wrong,  demanding  immediate  redress; 

erally,  where  it  was  only  in  relation  to  but  the  claim  to  an  office  in  a  corpora- 

a  particular  district  that  the  office  could  tion  which  has  no  existence  can  hardly 

have  a  legal  existence,  because  an  in-  be  a  matter  of  public  concern,  unless 

formation  in  the  nature  of  quo  warranto  accompanied  with  the  attempt  to  exer- 

will  not  lie  to  try  the  right  to  an  office  cise  a  corporate  franchise;    in  which 

that  is  not  a  legally  authorized  public  case  the  remedy  would  be  an  informa- 

office.     State  v.  North,  42  Conn.  80.  tion,  not  for  the  unlawful  intrusion  into 

A0t  of  Inoorporatioii.  —  In  Indiana  it  an  office,  but  for  the  usurpation  of  the 

was  held  that  when  a  corporation  did  franchise.    The  information  in  a  case 

or  omitted  acts  which  amounted  to  a  like  the  present  must,  therefore,  show 

forfeiture  of  its  charter,  or  exercised  that  a  corporation  exists;  for  until  that 

powers  not  conferred  by  such  charter,  is  shown,  it  is  not  made  to  appear  that 

the  information  should  have  informed  there  is  any  office  into  which  the  de- 

the  court  under  what  law  the  corpora-  fendanis  can   intrude.     »    »    •    The 

tion  was  organized  and  acting,  so  that  state  has  always  a  right  to  demand  of 

it  might  be  known  what  the  duties  and  any  one  assuming  a  public   office  or 

powers  of  the  corporation  were.     Dan-  franchise  to  show  his  authority  there- 

ville,  etc..  Plank-road  Co.  v.  State,  16  for;  but  the  state  has  no  concern  with 

Ind.  456.  the   unfounded  claims  which   parties 

8.  When  Court  Cannot  Take   Judicial  may  make  to  an  office  not  existing  in 

Kotioe  ol  Oflloe.  —  This,  however,  seems  fact."     See   also  Gunton   v.  Ingle,  4 

to  be  necessary  only  in  cases  where  the  Cranch  (C.  C.)  440. 
court  cannot  take  judicial  notice  of  the        But  in  an  action  to  oust  one  from  the 

office.     Thus  an  information  is  fatally  office  of  treasurer  of  a  school  district, 

defective  which  charges  the  respondent  the  existence  of  the  school  district  need 

with  usurping  an  office  not  known  to  not  be  alleged  except  in  general  terms, 

any  general  or  public  law  of  the  state,  and  the  court  will  take  judicial  notice 

but  one    which,  if  tl  exists  at  all,  is  of  the  manner  in  which  the  office  was 

peculiar  to  a  village  created  by  private  created.    State  v,  Dahl,  65  Wis.  510. 
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has  a  sufficient  interest  for  this  purpose.^  When  an  informatioA 
is  on  the  relation  of  private  individuals,  concerning  a  matter  in 
which  the  people  must  be  represented  by  the  proper  officer,  the 
names  of  the  relators  may  be  rejected  as  surplusage,  but  still  the 
information  must  show  that  the  proceeding  is  filed  on  behalf  of 
the  people.* 

(2)  Setting  Forth  Name  of  Person  Entitled  to  Office,  —  It  is 
sometimes  required  by  statute  that  an  information  by  the  prose- 
cuting officer  on  behalf  of  the  state,  charging  a  usurpation  of  a 
public  office,  shall  also  set  forth  the  name  of  the  person  rightfully 
entitled  to  the  office,  with  an  averment  of  his  right ;  *  but  when 
a  private  relator  is  joined  in  an  information,  he  will  not  be  let 
into  the  office,  even  though  the  respondent  fails  to  show  a  clear 
title,  unless  the  information  alleges  that  the  relator  is  entitled 
thereto.* 

1.  People  z/.  Grand  River  Bridge  Co.,  seeking  only  a  judgment  of  ouster. 
13  Colo.  II;  State  v,  Boal,  46  Mo.  528;  State  v.  Heinmiller,  38  Ohio  St.  no. 
State  V,  Berkeley,  140  Mo.  184;  State  Forfeiture  0/ Office,  —  In  Indiana  it  is 
V,  Vallins,  140  Mo.  527;  State  z/.  Tut  tie,  held  that  the  statute  does  not  apply 
53  Wis.  45;  State  v.  Ireland,  130  Ind.  where  the  proceeding  is  against  one, 
77;  State  V.  Tipion,  109  Ind.  73.  not  for  usurping  an  office,  but  for  hav- 

Nature  of  Interest. — A  statement  in  ing  done  an  act  which  worked  a  for- 

the     information     that     the    relator  feiture  of  the  office.    Chambers  v.  State, 

"  claims  an  interest  "  is  not  an  allega-  127  Ind.  368. 

tion  of  a  fact,  but  simply,  of  a  conclu-  Where  No  Person  Entitled  to  Office,  — 

sion  of  the  pleader,  and  is  not  suffi-  In  Kansas  the  county  attorney  may  in- 

cient.     The  nature  of  the  interest  which  stitute  the  proceeding  in  the  name  of 

a   relator  claims  is  peculiarly  within  the  state,  averring  that   no  person   is 

his  own  knowledge,  and  he  must  dis-  entitled  to  hold  the  office.     Bartlett  v. 

close   the   facts  which  show  such  in-  State,   13  Kan.  99,  wherein  the  court 

terest.     State  v.  Ireland,  130  Ind.  77.  sai^:  "  We  suppose  it  will  hardly  be 

HHiere  Pablle  Kot  Interested. —  In  an  claimed  that  where  there  is  no  mdi- 
information  in  the  nature  of  a  quo  war-  vidual  who  can  commence  an  action  to 
ran  to  to  test  the  title  of  respondents  to  oust  an  intruder  from  office,  the  state  is 
the  office  of  trustees  of  a  religious  so-  also  powerless  in  the  matter;  we  sup- 
clety,  brought  in  the  name  of  the  people  pose  it  will  hardly  be  claimed  that 
on  the  relation  of  a  named  relator,  the  where  there  is  no  individual  who  is 
proceeding  is  one  in  which  the  public  competent  to  bring  the  action,  the 
'  are  not  interested,  and  the  information  people  of  a  city  may  be  governed  by 
must  show  upon  its  face  that  the  re-  usurpers  and  intruders  without  any 
lator  is  .in  some  way  interested  in  the  legal  means  for  relief." 
action,  either  as  a  corporator  or  as  a  Difference  Between  Ex  Officio  Informa- 
member  of  the  society.  People  w.  tion  and  Private  Relation,  —  When  the 
Nappa,  80  Mich.  487.  prosecuting  attorney  files  an  informa- 
Title  to  Office  in  Private  Corporation,  tion  against  a  person  for  usurping  an 
—  Where  the  sole  question  is  which  of  office,  "  he  shall  also  set  forth  therein 
two  persons  is  entitled  to  an  office  in  a  the  name  of  the  person  rightfully  en- 
private  corporation,  the  relator  cannot  titled  to  the  office,  with  an  averment  of 
question  the  title  of  the  respondents  his  right  thereto,"  but  when  the  in- 
without  showing  his  own  title.  State  formation  is  filed  by  any  other  person, 
V,  Oftedal,  72  Minn.  498.  the  requirement  of  the  statute  is  clear 

2.  Atty.-Gen.  t'.  AdonaiShomoCorp.,  and  positive  that  "  he  shall  show  his 
167  Mass.  424.  interest  in  the  matter."     Reynolds  v, 

8.  (Sonstmotlon     of     Statute  —  Where  State,  61  Ind.  403. 

Only  Remedy  Ouster,  —  In  Ohio  it  was  4,  State  v.  Philips,  30  Fla.  580. 

held  that  such  a  statute  does  not  apply  In  Lindsey  v,  Atty.-Gen.,  33  Miss, 

to  a  proceeding  by  the  attorney-general  508,  it  was  said  that  a  person  entitled 
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(3)  Insufficient  Title  of  Relator.  —  On  the  other  hand,  when 
the  proceeding  is  on  behalf  of  the  people,  though  a  private  relator 
is  joined  to  the  end  that  the  rights  of  all  parties  may  be  adjudi- 
cated, the  case  of  the  people  is  not  affected  by  an  insufficient 
showing  of  the  relator's  title.  ^ 

g.  Action  by  Claimant  of  Office  —  (i^  Claimant  Must 
Show  Title,  —  In  a  statutory  civil  action  for  the  recovery  of  an 
office,  or  in  an  information  filed  by  an  individual  to  try  his  right 
to  an  office  as  against  an  alleged  usurper,  the  plaintiff  must  show 
his  own  legal  title,  and  cannot  recover  upon  the  infirmities  of 
that  of  the  defendant.* 

to  an  office  is  entitled  to  a  writ  of  aao  Florida,  —  State  v.  Kennerly,  26  Fla. 

warranto  to  oust  the  person  who  with-  608. 

holds  the  office  from  him,  there  being  Indiana, — State  v.  Hyde,  I3I    Ind. 

no  other  remedy  provided  by  law  for  20;  McGeer/.  State,  103  Ind.  446;  State 

that  purpose.     It  seems  that  the  rem-  v.  Kilroy,  86  Ind.  iiS;  Weir  z^.  State,  96 

edy  is  regarded  in  this  case  as  appro-  Ind.  311;  State  v,  Bieler,  87  Ind.  321; 

priate  for  the  purpose  of  ousting  an  Reynolds  v.  State,  61  Ind.  392. 

intradei,  as  well  as  for  the  purpose  of  Kentucky.  — Toney  z/.  Harris,  85  Ky. 

restoring  the  claimant,  in  a  proceeding  453;  Howes  v.  Perry,  92  Ky.  260. 

in  which  the  attorney-general  acts  for  Michigan^  —  Vrooman  v,  Michie,  69 

the  state  upon  the  relaUon  of  a  citizen  Mich.  42;  Hamilton  v.  People,  29  Mich. 

claiming  the  office,  though  the  informa-  198. 

tion  does  not  refer  to  £e  claim  of  the  Nebraska,  — State  v.  Moores,  52  Neb. 

relator  and  purports  only  to  seek  a  dis-  634  \ciHng  State  v.  Stein,  13  Neb.  529; 

placement  of  the  intruder.  State  v,  Boyd,  34  Neb.  435;  State  v. 

1.  Flynn   v,    Abbott,   16    Cal.    364;  Hamilton.  29  Neb.  198]. 

State  V,  Palmer,  24  Wis.  63;  People  v.  New    York,  —  People  v.  Walker,  23 

Mclntyre,  10 Mont.  166;  Peoples.  Clay-  Barb.  (N.  Y.)  304;  People  v,  Perley,  80 

ton,  4  Utah  433.  N.  T.  624. 

It  Ib  Still  a  Pirooeediiig  on  Behalf  of  iho  North  Carolina,  —  Stanford  v,  EUing^ 

IPoople,  and  the  sole  issue  is  as  to  the  ton,  117  N.  Car.  158. 

right  of  the  defendant.     He  cannot  con-  Pennsylvania  — Com.  v,  Cluley,  56 

trovert  the   person   alleged   to  be  en-  Pa.  St.  270. 

titled,   nor  can  the    court  adjudicate  In  Alabama  it  was  held  that  when  the 

upon  it  unites  it  is  necessarily  involved  statutory  proceeding  in  the  nature  of 

in  the  determination  of  the  issue  be-  quo  warranto  seeks  the  exclusion  of 

tween  the  people  and  the  defendant,  the  defendant  from  an  office  and  the 

People  V.  Miles,  2  Mich.  349.  installation  of  the  plaintiff,  since  it  is 

QnMtion  at  to  Sespondent's  Title.  —  In  essentially  a  civil  suit,  the  complaint 
an  action  by  the  state,  through  its  should  set  out  the  farts  upon  which 
proper  officer  as  the  moving  party,  to  the  plaintiff  relies  to  sustain  the  title  to 
eject  one  from  an  office  of  which  he  is  the  office,  and,  as  far  as  practical, 
an  alleged  usurper,  the  right  to  hold  specify  the  objections  to  be  made  to  the 
the  office  depends  upon  the  strength  or  defendant's  title;  but  that  the  rule  is 
validity  of  the  respondent's  title,  and  not  imperative,  as  the  court  is  author- 
not  upon  any  infirmity  that  may  attach  ized  to  enlarge  the  issues.  State  v. 
to  or  exist  against  that  of  another.  Price,  50  Ala.  571. 
The  controversy  is  not  one  merely  be-  Where  Cktmplaint  CDiows  Title  in  Defend- 
tween  two  persons  to  determine  which  ant.  —  Where  a  complaint  on  the  rela- 
has  the  best  title.  In  the  latter  cases  it  tion  of  a  claimant  to  an  office  showed 
is  trtie  that  one  who  seeks  to  expel  an  that  the  defendant  previously  held  the 
incumbent  and  gain  admission  to  the  office,  and  did  not  set  up  any  objection 
office  himself  must  allege  and  prove  his  to  his  previous  title,  but  only  claimed 
eligibility.  Relender  v.  State,  149  Ind.  that  he  usurped  the  office  "  in  continu- 
283.  ing  to  hold  "  it  after  the  election,  it 

8.  Dakota,  —Territory  v,  Hauxhurst,  was  held  to  be  unnecessary  for  the  de- 

3  Dakota  213.  fendant  to  set  forth  his  title;  he  might 
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Bligibility.  —  Under  the  code,  requiring  an  information  by  one 
claiming  a  public  office  to  show  particularly  the  relator's  title,  it 
is  held  that  the  information  must  aver  that  the  relator  was 
eligible,  or  state  facts  which  show  his  eligibility.* 

]>«mand.  —  A  complaint  is  not  fatallv  defective  because  it  does 
not  allege  any  demand  for  the  office.* 

Civil  Bemody.  —  The  proceeding  is  considered  as  a  purely  civil 
remedy,  to  be  governed  by  the  rules  of  pleading  that  are  appli- 
cable in  other  civil  actions.* 

(2)  Sufficiency  of  Allegation  of  Election — Majority  of  Votes. — 
In  an  information  or  a  civil  action  in  the  nature  of  quo  warranto 

rely  on  his  prior  title  thus  admitted,  alleging  that  the   plaintiff  was  a  cili- 

unless  the  plaintiff  had  shown  a  better  zen   of  the   United    States.     State  v. 

title  in  the  relator.     People  v.  Walker,  Hoeflinger,  35  Wis.  393. 

23  Barb.  (N.  Y.)  304.  But  in  a  proceeding  by  the  repre- 

fiettlng  Up  Ordinanoes  or  Order  nndor  sentative  of  the  people,  an  allegation 

Which  Plaintiff  Claims.  — The  plaintiff  that  the  relator  was  a  citizen  of  the 

need  not  set  forth  in  his  petition  the  county  and  entitled  to  the  office  is  on 

entire  ordinance  of  the  board  of  coun-  general  demurrer  a  sufficient  averment 

cilmen  creating  the  office  in  question;  of  his  qualifications  to  hold  the  office, 

it  is  enough  to  state  substantially  only  Fowler  v.  State,  66  Tex.  30.    See  also 

so  much  thereof  as  is  necessary  to  show  Territory  v.  Hauxhurst,  3  Dakota  212. 

prima  facie  his   title   and  right  to  re-  So  in  Indiana^  when  the  prosecuting 

cover.    Collopy   v,  Cloherty,  95    Ky.  attorney  files  an  information  under  a 

330.  statute  that  he  shall  set  forth  the  name 

Appointment  from  Connty  Board. —  And  of  the  person  entitled  to  the  office,  a 

it  is  not  necessary  that  one  claiming  general  averment  of  the  right  of  such 

an  office  under  an  appointment  from  a  person  is  sufficient,  but  when  the  in- 

county  board  should  file  with  the  in-  formation  is  filed  by  any  other  person 

formation  a  copy  of  the  order  making  having  an  interest,  the  complaint  mast 

the  appointment.     Yonkey  v.  State,  27  affirmatively  show  such  interest.     Rey- 

Ind.  236.  nolds  v.  State,  61  Ind.  392. 

1.  State  V.  Long,  91  Ind.  354;  McGee  8.  Territory  v.  Hauxhurst,  3  Dakota 

V.   State,    103  Ind.  446;    Reynolds  v,  213. 

State,  61  Ind.   392;  State  v,  Bieler,  87  8.  Jones  v.  State,  112  lad.  195. 

Ind.  320.  When  Praetioe  Hot  Fixed  by  Statnte.  ~ 

Eligibility  to  Hold  Mnnidpal  Olliee. —  In  Michigan,  under  statute,  one  claim- 
In  Collopy  V.  Cloherty,  95  Ky.  330,  ing  the  right  to  an  office  may,  by  leave 
which  was  a  proceeding  for  an  office  of  court,  bring  quo  warranto  in  his  own 
created  by  municipal  ordinance,  it  was  name  against  the  incumbent.  In  such 
held  to  be  unnecessary  for  the  plaintiff  a  case  the  relator  sets  up  his  own  title, 
to  allege  eligibility,  because  it  was  not  and  the  respondent  may  plead  inca- 
the  duty  of  the  board  of  councilmen  to  pacity  of  the  telator,  to  which  the  re- 
prescribe  in  terms  any  specified  qualifi-  lator  is  bound  to  reply.  The  statute 
cations  for  the  office.  does  not  contain  specific  directions  con- 

Bofieieney.  —  An  averment   that  the  cerning  the  general  practice,  but  it  was 

plaintiff  **  has  a  personal  interest  in  the  evidently  designed  to  allow  the  courts 

action  "  is  a  mere  conclusion  of  the  to  permit  suits  to  determine  the  private 

pleader  from  the  facts,  and  is  not  suffi-  rights  of  relators  on  a  proper  showing 

cient  to  show  that  he  is  eligible.    State  without  bringing  in  the  representative 

V,  Bieler,  87  Ind.  321.  of  the  public.    It  is  a  purely  private  liti- 

That  the  plaintiff  *'  was  and  is  a  legal  gation,  and  is  substantially  a  civil  pro- 

andqualifiedelectorof  said  county,  and  ceeding  in  which  the  plaintiff  has  the 

now  IS  and  was  eligible  to  said  office  at  burden  of  the  controversy.     No  private 

the  time  of  such  election,*'  is  sufficient  citizen    has  any  right  to  compel  an 

as  alleging  legal  qualification  for  the  officer  to  show  title  until  he  has  shown 

Office  of  county  treasurer,  over  the  ob-  his  own  right  to  attack  It.    Vroomanr. 

fection  that   it  was  defective  In  not  Michie,  69  Mich.  42. 
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a  complaint  or  information  is  sufficient  where  it  sets  forth  the 
whole  number  of  votes  cast  and  alleges  that  the  relator  received 
a  majority  and  was  duly  elected,  or  a  specific  number  which  is  a 
majority  of  the  total  number  alleged  to  have  been  cast.*  It  is 
held  to  be  unnecessary  to  set  forth  the  names  of  persons  whose 
votes  are  alleged  to  have  been  irregularly  received,  no  greater 
particularity  being  required  in  this  regard  than  was  formerly 
required  in  a  replication.* 

\  Jurisdictional  Facts.  —  Where  the  jurisdiction  of  the 
courts  to  entertain  a  proceeding  in  the  nature  of  quo  warranto  in 

1.  Hancock  v,  Hubbs,  98  N.  Car.  589;  eluded  from  the  office  by  the  illegal 

Boyer    v.  Teague,    106   N.   Car.   618;  action  of   the  board  of  canvassers  in 

Fowler  v.  State,  68  Tex.  30.  rejecting  certain  returns,  the  complaint 

Allagation  of  Election  at  Appears  by  Be-  need  not  allege  spevificaUy  in  what  re- 
tnziLi  —  An  information  is  not  sufficient  spects  the  board  of  county  canvassers 
where  it  alleges  merely  that  the  relator  erred  in  rejecting  the  returns  from  a 
had  a  majority  of  the  votes  as  appeared  certain  voting  place  mentioned,  because 
from  the  returns,  without  alleging  that  the  decision  of  the  board  was  not  con- 
he  in  fact  had  a  majority  of  the  votes,  elusive,  and  the  purpose  of  this  action 
other  parts  of  the  information  showing  is  not  to  have  the  trial  court,  ^s  a  court 
that  the  apparent  majority  as  alleged  of  error,  correct  particular  errors  of  the 
was  in  dispute.  The  writ  of  quo  war-  board,  but  to  ascertain  and  determine 
ranto  tries  only  the  real  title,  and  can  the  result  of  the  election  in  question 
never  be  used  to  try  an  apparent  title,  and  whether  the  relator  was  elected. 
State  V.  Bulkeley,  61  Conn.  376.  and,  if  so,  to  require  that  he  be  in- 

Motion  to  Make  More  Certain  —Bill  of  ducted  into  the  office.  Kilburn  v.  Pal- 
FWtioiilars.  —  A  complaint  in  an  action  lerson,  98  N.  Car.  593. 
under  the  code,  on  the  relation  of  one  In  an  information  on  the  relation  of 
claiming  an  office,  against  an  intruder,  one  claiming  a  public  office,  where  as 
allegtfig  that  the  relator  was  elected  by  to  alleged  illegal  votes  the  names  of  the 
a  majority  of  the  legal  votes  cast,  is  voters  are  given,  and  the  grounds  of 
sufficient,  and  a  motion  to  make  it  more  the  alleged  disqualification  of  each 
definite  and  certain  will  not  be  granted,  voter,  together  with  the  precinct  at 
The  complaint  need  not  contain  an  em-  which  he  voted,  are  stated,  and  it  is 
bodiment  of  the  specific  facts  tending  also  alleged  that  there  are  mistakes  in 
to  prove  the  general  fact  of  election  the  count  of  the  votes  actually  de- 
alleged  therein.  If  the  defendant  is  posited,  and  the  number  of  votes  ac- 
ignorant  of  the  facts  upon  which  the  tually  received  by  each  of  the  parties  at 
relator's  eJaim  is  based,  the  court  may  each  of  the  boxes  is  distinctly  averred, 
order  a  bill  of  particulars.  People  v,  the  information  is  sufficiently  certain, 
Nolan,  10  Abb.  N.  Cas.  (N.  Y.  Su-  and  greater  particularity  should  not  be 
preme  Ct.)  471.  required.     It  was  practical  for  the  re- 

A  more  definite  allegation  would  be  lator  to  know  and  prove.  If  it  were  a 
required  if  the  relator  should  claim  that  fact,  that  the  officers  had  made  a  mis- 
ballots  had  not  been  counted,  on  the  take  in  summing  np  the  votes,  but  it 
ground  that  the  persons  casting  them  was  impossible  for  him  to  ascertain  the 
lacked  some  of  the  qualifications  named  name  of  each  voter  whose  vote  had  not 
in  the  statute,  when  in  fact  they  pos-  been  counted.  Davis  v.  State,  75  Tex. 
sessed    such    qualifications,   and   that  425. 

thereby  the  relator  lost  the  election.  9.  State  v,  Hilmantel,  21  Wis.  567; 

Fowler  v.  State,  68  Tex.  30.  State  v.  Palmer,  24  Wis.  63;  Boyer  v. 

Srrors  of  Board  pf  CaiiTSiiori.  —  In  a  Teague,  106  N.  Car.  618. 

civil    action    under    the    code  in   the  A  BiiEnrent  Bule  is  said  to  be  in  force 

nature  of  a  quo  warranto  in  the  name  only  in  obedience  to  the  letter  of  a 

of  the  state,  on  the  relation  of  a  claim-  statute  requiring  it.     Boyer  v,  Teague, 

ant   to  an  office,   against    an    alleged  106  N.   Car.   618.     See    article    Elbc- 

intruder,    upon    the   ground    that  the  tions,  vol.  7,  p.  380.     And  a  statute  or 

relator  was  duly  chosen,  but  was  ex-  rule  of  court  requiring  notice  in  such 
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a  particular  case  is  not  independent  of  any  contingency,  an 
information  should  allege  the  facts  which  show  that  jurisdiction 
attaches.* 

Amount  in  Controyeny.  —  When  the  jurisdiction  of  a  court  depends 
upon  the  amount  in  controversy,  such  court  has  jurisdiction  of 
an  information  in  the  nature  of  quo  warranto  to  test  the  right  to 
a  public  office  under  an  allegation  that  the  office  is  of  a  value 
within  the  jurisdictional  amount.* 

/.  Conformity  Between  Information  and  Relation.  — 

The  officer  of  the  state  who  is  required  ex  officio  to  prepare  the 
information  and  make  out  the  declaration  on  which  the  state,  ex 
relatione  of  the  relators,  rests  its  case,  is  not  narrowed  to  the  rigid 
rule  of  strictly  following  the  petition  of  the  relators.  He  may 
amplify  and  enlarge  the  facts  and  the  prayer,  not  going  out  of 
the  substantial  subject-matter  complained  of  before  the  judge 
and  the  judgment  granting  the  prayer  and  directing  the  informa- 
tion filed.* 

j\  Form  —  (i)  In  General  —  Rules  in  Civil  Cases.  —  The  plead- 
ings in  c*n  information  in-the  nature  of  quo  warranto  are  governed 

cases  does  not  affect  the  sufficiency  Largen  v.  State,  76  Tex.  323.     See  also 

of  the  pleading.    State  v.  Palmer,  24  to  the  same  effect.  State  v,  Dunson,  71 

Wis.  63.  Tex.  65;  East  Dallas  v.  State,  73  Tex. 

1.  Thus  in  State  v.  Bulkeley,  61  372;  Buford  v.  State,  72  Tex.  182. 
Conn.  287,  it  was  held  that  the  courts  So  in  a  proceeding  requiring  the  de- 
have  jurisdiction  where  a  special  tribu-  fendants  to  show  by  what  authority 
nal  refuses  or  from  any  cause  fails  to  they  assume  the  right  to  collect  tolls, 
act,  but  that  where  the  relator  claims  etc.,  an  information  alleging  the  col- 
that  he  ought  to  have  been  declared  lection  of  more  than  eighty  thousand 
elected  governor  by  the  General  As-  dollars  within  the  last  seven  years,  and 
sembiy,  it  should  appear  from  facts  that  the  defendants  were  still  collecting 
stated  in  the  information  that  the  Gen-  tolls,  etc.,  to  the  damage  of  the  relators 
eral  Assembly  is  without  power  to  and  others,  was  held  to  be  sufficient, 
make  any  declaration  in  respect  of  the  the  amount  in  controversy  showing 
election.  the  franchise  to  be  of  greater  value 

2.  Hunnicutt  v.  State,  75  Tex.  233;  than  five  hundred  dollars,  the  amount 
Little  V.  State,  75  Tex.  619.  necessary  to  sustain  the  jurisdiction. 

SnAdency  of  AUegation.  —  Such  juris-  Morris  v.  State,  62  Tex.  728. 

diction  may  be  made  to  appear  with-  8.  /'/r  Jackson,  C.  J.,  in  Whelchel  v. 

out    alleging    the  amount   in    contro-  State,  76  Ga.  644. 

versy.    Thus  in  a  proceeding  to  oust  Pstition    Filed    as    Information.  —  In 

public    officers    of   a    city,   upon    the  East  Dallas  v.  State,  73  Tex.  373,  it 

ground  that  the  organization  of  the  city  was  held  that  where  the  right  to  file 

was  illegal,  the  court  said:    "  Looking  the  information  is  left  to  the  sound  dis- 

to  the  averments  of  the  pleadings  as  to  cretion  of  the  court,  the  statute  pro- 

the  area  and  population  of  the  city,  its  viding  as  a  condition  that  a  petition 

property  r  lights,  and  to  the  powers  of  should  be  presented  to  the  court  stating 

taxation  which  respondents  must  claim  the  facts  supported    by   affidavit,  the 

the  right  to  exercise,  claiming  as  they  purpose  of  the  legislature  is  as  effectu- 

do  valid  incorporation  under  the  gen-  ally  accomplished  by  a  petition  con- 

eral  laws  of  this  state  regulating  the  taining  a  relation  of  all  the  facts  pre- 

incorporati on  of  cities  and   towns,   it  sented  in  the  name  of  the  state  and 

must  be  held,  if  jurisdiction  is  to  be  verified  by  the  affidavit  of  the  relator 

determined  by  the  averment  in  contro*  with  a  prayer  that  it  be  filed  as  an  in- 

versy,  that  this  is  sufficient,  and  espe-  formation,   and   for   relief,  as  by  the 

cially  so  when  no  question  of  jurisdic-  petition  and  information  contained  in 

tion   was  made   in    the   trial  court."  separate  papers.     See  also  Bland,  etc., 
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by  the  rules  in  civil  cases  rather  than  by  those  which  apply  to 
criminal  proceedings,  in  matters  of  form  as  well  as  in  matters  of 
substance.^ 

(2)  Prayer  for  Relief.  —  It  is  usual  to  conclude  an  information 
or  complaint  with  a  prayer  that  the  respondent  be  held  to  answer, 
as  well  as  with  a  prayer  for  the  particular  relief  sought.  It  has 
been  held,  hoNvever,  that  an  information  is  not  bad  for  failing  to 
ask  for  a  forfeiture.* 

3.  Plea  or  Answer  —  a.  General  Rule  Requiring  Defend- 
ANT  TO  Show  Title  or  Disclaim.  —  When  one  is  called 
upon  by  the  state  to  show  warrant  or  authority  for  the  exercise 
of  a  franchise  or  office  pertaining  to  the  state,  the  defendant 

Counties  Judge  Case,  33  Gratt.  (Va.)  which  require  informations  of  a  crimi- 

443,  wherein  the  filing  of  the  informa-  nal  character  to  be  signed  and  authen- 

tion  was  waived.  ticated  by  the  prosecuting  attorney  do 

1.  Title  and  CommeiiMmeiit.  —  A  stat-  not   apply.    State    v,    Campbell,    120 

ute  providing  ihat  it  shall  be  unneces-  Mo.  396.     See  also  State  v,  Sullivan,  8 

sary  to  entitle  any  declaration  or  other  Ohio  Cir.  Dec.  346;    Little  r.  State,  75 

proceeding  of  any  term  of  the  court  or  Tex.  616,  wherein  it  was  said  that  if  it 

of  any  day  of  the  term  or  vacation  is  should  be  held  that  an  information  by 

applicable  to  cases  in  quo  warranto,  the  attorney-general  is  not  sufficiently 

People  V.  Miller,  15  Mich.  357.  supported   by   his  official    oath,  it   is 

An  information  in  the  nature  of  quo  competent  for  the  court  to  permit  the 

warranto,  under  the  statute,  for  usurp-  defect  to  be  cured  by  an  amendment 

ing.  etc.,  an  office,  should  be  exhibited  duly  verified  or  by  a  separate  affidavit, 

by  the  prosecuting  attorney,  and  should  Affidavit  of  Relator.  —  An  affidavit  to 

commence  as  follows:     A  B,  prosecut-  an  information  stating  that  the  relator 

ing  attorney  of  the judicial  circuit  knew  the  contents  of  the  information, 

of  the  state  of  Indiana,  comes  here  into  and  that  it  was  true  except  as  to  mat- 

the  Circuit  Court  of  the  county  of ,  ters  alleged  therein  on  information  and 

on.  etc.,  and  for  the  said  state,  on  the  belief,  and  that  as  to  the  latter  he  be- 

relation  of  C  D,  of,  etc.,  according  (0  lieved  them  to  be  true,  was  held  to  be 

the  form  of  the  statute  in  such  case  altogether  positive,  as  there   were  no 

made  and   provided,  gives  the  court  allegations  in  the  information  which 

here  to  understand   and  be  informed,  were  made  upon  information  and  be- 

etc.     Eaton  v.  State,  7  Blackf.  (Ind.)  lief.     State  v.  Anderson,  26  Fla.  260. 

65.  2.  State  V,  Barron,  57  N.  H.  502. 

Where  an  action  is  brought  in  the  Oomplainti  in  Civil  Aotioni.  —  As  com* 

nam^  of  the  state  upon  the  relation  of  plaints  in  actions  in  the  nature  of  a 

a  private  party,  and  the  writ  is  signed  quo  warranto  under  the  code  are  of  the 

by  the  district  attorney  in  his  official  same  nature  as  complaints  in  ordinary 

capacity,  this  is  held  sufficient  over  the  actions,  reference  may  be  had  to  the 

contention  that  it  is  not  alleged  that  article  Prayers  for  Relief,  vol.  16, 

the  action  was  instituted  by  the  district  p.  774. 

attorney  in  his  official  capacity.     State  Prayer  Taken  Distributively,  —  In  an 
V.  Stevens,  29  Oregon  471.  information  in  the  nature  of  a  quo  war- 
In  an  information  by  the  solicitor  for  ranto  by  the  prosecuting  attorney  in 
the  state,  it  is  immaterial  that  the  full  the  name  of  the  state  against  persons 
title  of  that  officer  is  not  given  and  that  alleged  to  be  exercising  the  franchise 
the   term   ''solicitor**    only   is    used,  of  the  corporation  without  being  organ- 
Sta.t3   V.  Hardie,   I   Ired.   L.  (N.  Car.)  ized  according  to  law,  the  prayer  for 
42.  relief  at  the  close  of  the  information 
Want  of  Venue  is  cured  by  verdict,  may  be  taken  distributively  and  applied 
Stale   Bank  v.  State,  i   Blackf.  (Ind.)  severally   to  the  different  paragraphs 
272.  thereof,  and  a  separate  prayer  need  not 
ftgnature     and     Anthentioation.  —  A  be  added  to  each  paragraph  of  the  in- 
proceeding   by  quo  warranto  is  only  formation.     State  v,    Bailey,   16   Ind. 
fwoji-criminal,  and  therefore  the  rules  46,  79  Am.  Dec.  405. 
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must,  by  his  plea,  answer,  or  return,*  disclaim  all  right  to  the 
franchise  and  deny  its  usurpation,  or  allege  facts  which,  if  true, 
will  invest  him  with  the  legal  title,*  as  by  pleading  the  charter  or 
legislative  grant  of  the  franchises  sought  to  be  forfeited  or 
seized,*  or  by  pleading  directly  and  positively  all  the  facts  neces- 

1.  Plea,  Answer,  or  Betum.  — It  has  90  111.  434;  Carrico  v.  People,  123  III. 

been  held  that  in  informations  in  the  198;    McPhail  v.  People.  160   111.  82; 

nature  of  quo  warranto  the  defendant  Catlett  v.  People,  151  111.  21;  Kamp  v. 

should  plead  instead  of  answering,  but  People,  141  111.  16;  People  v.  Ridgley, 

that  the  technical  distinction  between  a  21  111.  67. 

plea  and  an  answer  may  be  waived.  Kansas,  —  State     v.     Buckland,     23 

People  V.  Percells,  8  III.  59;    State  r.  Kan.  261. 

Kennedy.  69  Conn.  227.  Michigan,  —  People  v.   May  worm,  5 

Where  the  Defendant  Answers  Instead  Mich.  148;  People  v.  De  Mill,  15  Mich, 

of  Filing  a  Flea,  the  relator  should  move  164,  93  Am.  Dec.  179;  People  v.  Craw- 

to  have  the  pleading  expunged,  and  ford,   28   Mich.   88;     People   v.    River 

the  refusal  of  a  trial  court  so  to  order  Raisin,  etc.,  R.  Co.,   12  Mich.  389,  86 

would  be  error;  but  if  the  parties  go  to  Am.  Dec.  64. 

trial  upon  such  pleadings  and  issues  New  Hampshire,  —  State  v.  Olcott,  6 

settled  by  the  court,  such  informalities  N.   H.  77;    State  v,  Barron,  57  N.  H. 

in  the  pleadings  should  not  prevent  the  502. 

relator   from    having  a    judgment    to  Nevf  Jersey,  —  Miller  v.  Utter,  14  N. 

which   he   is  entitled.     State  v.   Ken-  J.  L.  84. 

nedy,  69  Conn.  227.  Condnsion.  —  A   plea  justifying    the 

Terms   Used    Indiseriminately.  —  But  respondent's  title  should  conclude  with 

the  defense  is  often  set  up  in  what  is  a  verification.     People  v,  Crawford,  28 

called  an  answer,  the  terms'*  answer  "  Mich.  88. 

and  **  plea  "  being  sometimes  used  in-  Flea    In    Abatement.  —  A    defendant 

discriminately,   while   under  the  stat-  may  plead  in  abatement,  verifying  his 

utes  and  codes  in  many  states  an  an-  plea  by  affidavit  as  in  other  cases  of 

swer  is  the   proper  pleading.     When  dilatory  pleas.     Rex  v,  Jones,  2  Stra, 

the  attorney-general  moves  for  a  rule  ir6i. 

to  show   cause   why    an    information  A  plea  to  the  jurisdiction  should  be 

should  not  be  filed,  and  the  defendant  pleaded  in  person  and  conclude  with  a 

appears  and  attempts  to  show  cause,  prayer  for  judgment  if  the  court  will 

his  answer  to  such  a  rule  is  called  a  re-  take   further  cognizance  of  the    suit, 

turn.     State  v.  Gleason,   12  Fla.   190.  State  v.  Vallins,  140  Mo.  529. 

But  the  answer  to  the  writ  itself  is  also  8.  State  v.  Mississippi,  etc.,   R.  Co., 

called  a  return.   Com.  v.  Dumbauld,  97  20  Ark.  495;  Atty.-Gen.  v.  State  Bank, 

Pa.  St.  293.     And  the  same  term  has  2  Dougl.  (Mich.)  359;    State  v.  Walnut 

been  applied  to  an  answer  to  an  infor-  Hills,  etc.,  Road  Co.,  7  Ohio  Cir.  Dec 

mation.    State  z/.  Talbot,   123  Mo.  69;  453;  State  t^.  Pennsylvania,  etc..  Canal 

State  V,  McCann,  88  Mo.  390;    People  Co.,  23  Ohio  St.  121. 

V.  Canty,  55  III.  33.  Validity  of  Incorporation.  —  In  a  pro- 

In  this  section  the  term  "  plea  "  or  ceeding  by  quo  warranto  to  determine 

"  answer  "  will  be  used  to  cover  the  the  validity  of  the  incorporation  of  a 

pleading  which  embraces  the  defend-  village,  the  residence  of  the  requisite 

ant*s  defense.  number  of  inhabitants  upon  the  terri- 

%,  Arkansas.  —  State    v,    Harris,     3  tory  to  be  organized  is  a  jurisdictional 

Ark.  570,  36  Am.  Dec.  460.  fact,  which  gave  the  right  to  £le  the 

California,  —  People  v.  Volcano  Can-  petition  for  organization,  and  should 

yon  Toll-Road  Co.,  100  Cal.  88.  be  stated  by  the  respondents  in  order 

Florida,  —  Enterprise    v.    State,    29  to  justify.     Kamp  r.  People,  141  111.  16. 

Fla.  140.  But  in  a  proceeding  against  individ- 

Illinois,  —  Swarth  v.  People,  109  111.  uals   who  were  charged  with   having 

632;    Gunterman    v.   People,    138    111.  unlawfully   usurped   the   franchise  of 

522;  Illinois  Midland  R.  Co.  v.  People,  passing  ordinances  providing  for  the 

84   111.  427;    Distilling,   etc..    Feeding  levy  of  taxes  on  the  property  of  the  in- 

Co.  V,  People,   156  111.  482;    Clark  v,  habitants  of  the  town,  under  the  false 

People,  15  111.  213;  Holden  v.  People,  pretense   that  the   inhabitants  of   the 
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saiy  to  establish  the  title  to  the  office  which  the  defendant  is 
called  upon  to  justify;  and  in  the  absence  of  such  an  answer  the 
state  will  be  entitled  to  a  judgment  of  ouster.^ 

town  were  a  body  politic  and  corpo-  period,  and  such  matter,  if  set  up,  will 

rate,  it  was  held  that  a  return  denying  be  stricken  out  as  surplusage.    Atty.- 

the  usurpation,  admitting  the  doing  of  Gen.  v.  State  Bank,  2  Dougl.  (Mich.) 

the  acts  specified,  and  alleging  the  in-  359,  distinguishing  People  v.   Manhat- 

corporation  of  the  town  was  sufficient,  tan  Co.,  q  Wend.  (M.  Y.)  351,  in  that 

without  setting  out  the  facts  prelimi-  the  original  act  of  incorporation  in  that 

nary   to  the  grant  of  the  order  upon  case  contained  a  proviso  that  the  com- 

which   the    town   was    organized  and  pany  should  do  certain  things  within  a 

established.     State   v.   Weatherby,  45  certain  time,  and  that,  the  information 

Mo.  18.  charging  the  defendants  '*  with  using, 

lauBaterial  iMue.  —  If  the  plea  tend-  without  lawful  warrant  or  charter,"  a 

ers    an    immaterial    issue    it  is    bad.  franchise,  *'  without  being  authorized 

Thus  where  the  defendants  are  called  so  to  do."  the  proviso  in  the  charter 

upon   to  show  by  what  warrant  they  was  supposed  to  be  a  condition  prece- 

become  the  proprietors  of  a  bank  or  dent  to  corporate  existence,  and   the 

fund  for  the  purpose  of  issuing  notes  averment  in  the  plea  meeting  such  pro- 

and  transacting  business  which  incor-  viso  was  proper,  the  attorney-general 

porated  banks  may  transact,  etc.,  and  regarding  the  charter  as  forfeited  in 

they  plead  their  charter  and  set  iforth  consequence  of  a  breach  of  the  condi- 

in  thetr  plea  that  they  have  issued  cer-  tion  upon  which  a  continuance  of  the 

tain  paper,  which  they  describe,  and  corporation  depended.     See  also  State 

which  paper  may  or  may  not  be  within  v.  Commercial  Bank,  33  Miss.  474. 

the    restraining  acts  of    the    charter,  When  the  validity  of  an  incorporation 

the  plea  neither  confesses  nor  denies  the  is  questioned  by  the  state  it  is  sufficient 

exercise  of  banking  powers,  and  the  to  show  a  valid  incorporation  without 

issue  tendered  by  the  plea  is  immate-  showing  that  the  business  transacted 

rial.     In  such  a  case  the  court  will  take  thereunder  is  lawful  and  conducted  in 

judicial  notice  of  the  provisions  of  the  a  lawful  manner.     State  v,  Talbot,  123 

ch&rter  and  will  disregard  all  allega-  Mo.  69. 

tions  in  conflict  with    it.     People    ».  1,  Florida,  —  State  v.  Day,  14  Fla.  9. 

River   Raisin,  etc.,  R.  Co.,   12  Mich.  Illimns,  —  Holden  v.  People,  90  III. 

389,  86  Am.  Dec.  64.  434;    McPhail  v.  People,   160   III.  82; 

In  proceedings  by  information  in  the  Clark  v.  People,   15  III.  217;    Illinois 

nature  of  quo  warranto  the  range  of  Midland  R.  Co.  r.  People,  84  111.  427. 

inquiry  is  limited  to  the  charges  in  the  Michigan,  —  People  v.  Robertson,  27 

information,  and  the  matter  set  up  by  Mich.    117;     People    v,   Crawford,    28 

way  of  plea  is  material  only  in  so  far  Mich.  88. 

as  it  shows  warrant  in  law  for  the  exer-  Missouri,  — State  v.  Powles,  136  Mo. 

cise   of    the  authority   alleged   in   the  380;    State   v.    McCann,   88   Mo.   386; 

information   to  be  usurped.    State  v.  State  v.  Meek,  129  Mo.  436. 

Cincinnati,  23  Ohio  St.  465.  Nebraska,  — State  a  Tillma,  32  Neb. 

ABti«ipating  Matter  of  BepUoation.—  789. 

To  an  information  by  the  attorney-gen-  New  Hampshire,  —  State  v,  Olcott,  6 

eral  against  a  corporation  to  inquire  by  N.  H.  77. 

what  authority  it.  exercises  corporate  New  Jersey,  —  Miller  v.  Utter,  14  N. 

powers,  a  plea  which  sets  out  a  charter  J.  L.  84;    Davis  v,  Davis,  57   N.  J.  L. 

authorizing  the  respondent  to  exercise  80. 

corporate  franchises  is  sufficient,  and  New  York,  —  People  v,  Perley,  80  N. 

the  law  will  intend  that  the  corporation  Y.  624. 

performed  all  its  duties;  and  where  the  Ohio,  —  State  v,   Beecher,   15    Ohio 

plea  thus  sets  up  matter  which,  if  true*,  723. 

will   constitute  a  full  answer,  it  need  Pennsylvania,  —  Com.      v.     Gill,     3 

not    proceed    to    answer  matters   not  Whart.  (Pa.)  228. 

averred  in  the  information,  or,  in  other  Rhode   Island,  — State    v.  Keam,  17 

words,  presume  that  the  attorney-gen-  R.  I.  391. 

eral    will  insist  upon  a  forfeiture  for  Utah.  —  State  v,  Beardsley,  13  Utah 

caases  arising  anterior  to   a    carta!  n  505. 
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lUfokimer.  —  If  the  respondent  disclaims,  the  people  are  entitled 

to  a  judgment  at  once  under  the  common-law  rule.^ 

d.  Anticipatory  Matter.  —  A  plea  which  sets  up  the  elec- 
tion and  that  the  respondent  received  a  sufficient  number  of  votes 

See  also   iu/ra,  XI.    3.  Burden   of  election,  and  the  fact  that  the  defend- 

Proof,  ant  received   the  largest    number   of 

?silim  to  Answer.  —  If  the  defendant  votes  for  the  office.     It  is  not  necessary 

fails  to  appear  and  to  answer,  judg-  to  aver  that  by  the  statement  made  out 

ment  of  ouster  will  be  rendered  against  by  the  county  board  of  canvassers  It 

him.     People  v,  Connor,  13  Mich.  238.  appeared  that  the  defendant  had  the 

Boffloleney  of  Answer.  —  A  plea  in  bar  greatest  number  of    votes,  and    that 

should  sec  out  the  title  of  the  respond-  thereupon  the  board  determined  that 

ent  al  length  and  conclude  with  a  tra-  he  was  elected,  because  the  title  to  the 

verse  of  the  usurpation.     State  r.  Ol-  office  is  in  no  manner  affected  by  any 

cott.  6  N.  H.  77.  act  or  omission  of  the  board.     People 

Admission  of  Avarments  Hot  Answered,  v.  Van  Cleve,  i  Mich.  36a,  53  Am.  Dec. 

—  If  the  answer  does  not  cover  all  the  69.     See  also  Atty.-Gen.  v,  Mclvor,  58 

material  averments  of  the  information  Mich.  516. 

it  is  held  that  a  judgment  of  ouster  1.  Catlett  v.  People,  151  111.  21;  Dis- 

will    follow    as  a  legal  consequence,  tilling,  etc..  Feeding  Co.  v.  People,  156 

State  V.  Beecher,  15  Ohio  723.  111.  482;  State  v.  Barron,  57  N.  H.  502; 

A  Colorable   Title   is   not   sufficient.  State  v,  Bradford,  32  Vi.  50.    See  also 

State  V,  Beardsley,  13  Utah  505:  Com.  Seavey  v,  Roberts,  63  N.  H.  621. 

V,  Den  worth,  145  Pa.  St.  i77*  The  Only  Oontroversy  which  can  arise 

Qnalifleation     under    Appointment.  —  is  the  simple  question  of  the  exercise 

Where    the    respondent    justifies    by  of  the  office.     People  v.  Crawford,  28 

pleading  title  by  appointment,  he  mast  Mich.  88. 

show  that  he  qualified  under  the  ap-  Xsoeption.  —  In  State    v.    North.  42 

pointment.    State  v.  McCann,  88  Mo.  Conn.  80,  it  was  held  that  the  state- 

390.  ment  that  judgment  will  go  against  the 

Failure  to  Choose  Soooosior.  —  Where  defendant  as  of  course  upon  his  admis- 
the  defendant  claims  title  to  an  office  sion  that  he  has  no  right  to  the  office 
by  virtue  of  a  former  election  for  a  term  has  reference  only  to  cases  where  the 
which  had  expired  and  a  failure  to  defendant  has  actually  usurped  the 
choose  a  successor,  the  plea  must  show  office  and  admits  that  he  has  no  right, 
that  no  one  has  at  any  tim«^  been  but  that  this  rule  cannot  apply  to  a 
chosen  to  succeed  him.  It  is  not  suffi-  case  where  the  defendant  not  only  ad- 
cfent  to  allege  that  an  election  was  mits  that  he  has  no  right,  but  also  avers 
held  at  a  certain  time  to  supply  the  va-  that  he  is  not  in  possession  of  the 
cancy  which  was  to  occur,  and  that  no  office,  and  has  never  made  claim  to  it. 
one  was  chosen  at  that  time,  but  the  Bepngnanoy — JustificaHon  atid  Dis- 
plea  must  show  that  a  successor  was  claimer,  —  The  defendant  must  disclaim 
not  chosen  at  any  time.  People  v,  or  justify,  and  the  plea  must  be  con- 
Phillips,  I  Den.  (M.  Y.)  388.  sistent  and  not  set  up  defenses  repug- 

General  AUegation  of  Eleetion.  —  An  nant  to  each  other;  and  where  a  plea 

answer  that  the  respondent  was  duly  contains  some  matters  intended  to  sliow 

elected  is  not  sufficient,  but  facts  must  justification  and  others  to  show  a  dis* 

be  averred  to  show  that  he  was  elected  claimer,  it  is  bad,  because  the  defenses 

In  the  manner  prescribed  by  law.    State  are  repugnant  and  inconsistent.     Illi- 

V.  Beecher,  15  Ohio  723;    Com.  r/.  Gill,  nois  Midland  R.  Co.  v.  People,  84  111. 

?Whart.  (Pa.)  228;  Clark  v.  People,  15  427. 

11.  217;  State  «/.  Day,  14  Fla,  9.  Not  Guilty  and  Disclaimer.  —  Where 

Certainty  to  a  Common  Intent  in  Gen-  under  a  statute  the  defendants  to  an 

eral.  —  Certainty  to  a  common  intent  information  charging  them  as  individ- 

in  general  will  satisfy  the  requirements  uals  with  usurping  corporate  franchises 

of  the  law  where  substantial  facts  con-  might   plead   not  guilty,  it   was  held 

stltuting  the  defense  can   be   put  in  that  a  disclaimer  might  be  added  to 

issue.     People  v,  Shaw,  14  III.  476.  such    a    plea,   as   under    the    circnm- 

And  a  plea  is  sufficient  if  it  states  the  stances  (he  defenses  were  not  Incon- 

anthority  for  holding  the  election,  the  sistent.    State  v.  Brown,  34  Miss.  688, 
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for  and  was  duly  elected  to  the  office  is  sufficient  to  call  upon  the 
state  to  show  the  invalitltty  of  the  election,  and  matter  which  is 
thus  proper  for  replication  need  not  be  anticipated  in  the  plea.^ 

c.  Language  of  Statute.  —  Where  the  statute  prescribes  a 
qualification  for  exercising  an  office  or  franchise,  a  plea  is  suffi- 
cient if  it  sets  up  clearly  the  right,  though  it  is  not  framed  in  the 
words  of  the  law.* 

d.  Questioning  Relator's  Title.  —  The  burden  being  upon 
the  respondent  to  justify  his  own  title,  he  cannot  escape  the  legal 
consequences  of  a  failure  to  do  so  by  reason  of  any  objection  to, 
or  infirmity  in,  the  title  or  right  of  the  relator.*  This,  however, 
is  true  only  as  between  the  defendant  and  the  people,  and  in  a 
proceeding  to  oust  the  defendant  and  induct  the  relator  into  the 
office  the  allegation  of  the  relator's  title,  as  between  the  relator 
and  the  defendant,  is  material  to  the  relator's  recovery.* 

e.  Continued  Usurpation.  —  Where  the  information  in  quo 
warranto  proceedings  avers  a  continued  usurpation,  the  answer 

in  which  case  the  court  said:   "  They  sufficient.      Facts    must    be    alleged 

[the  defendants]  deny  that  they  are  showing  that  the  defendant  was  elected 

guilty  of  the  charge,  and  at  the  same  in    the    manner    prescribed    by    law. 

time   disclaim   any  right    to    exercise  State  v,  Anderson,  26  Fla.  243. 
these  franchises,  both  grounds  of  de-       Eoldbig  Oror  Wh«re  Ko  Title  Appears, 

fense,  of  course,  having  reference  to  — Where   the  pleadings  fail  to  show 

them  as  individuals.    There  is  ceruinly  that  either  the  relator  or  the  defendant 

nothing  inconsistent  in  this;  for  they  is  entitled  as  against  the  state  to  an 

might  not  be  guilty  of  the  usurpation,  elective  office  under  an  election  to  fill 

and  still  disclaim  any  right  of  banking  the  office  for  the  term  In  question,  and 

fthe  franchise  under  consideration]  as  the  answer  of  the  respondent  shows 

indivriduals.  as  charged."  that  he  was  the  legal  occupant  of  the 

1.  Atty.-Gen.  v»  Mclvor,  58  Mich,  office  at  the  time  of  the  election,  and  it 
516;  State  V,  Harris,  3  Ark.  570.  36  does  not  appear  that  since  the  corn- 
Am.  Dec.  460.  mencement  of  the  term  any  appoint- 

S.  State  V.  Jones,  16  Fla.  306.  ment  has  been  made  to  fill  the  vacancy 

8.  State  V,  Anderson,   26   Fla.  343;  in  the  term,  the  answer  will  be  held 

State  9.  Saxon,  25  Fla.  344;   State  v,  good  on  demurrer  as  against  both  the 

Philips,  30  Fla.  584;    Clark  v.  People,  state  and  the  relator.     The  incumbent 

15   111.  217;    People  V,  Robertson,   27  at  the  time  of  the  election  continues  in 

Mich.  117.  office  until  the  qualification  of  his  suc- 

Thfai  Is   Especially    True    where  the  cessor  under  the  constitution.    State  v. 

proceeding  is  to  oust  the  incumbent,  Saxon,  25  Fla.  79a. 
and  not  to  induct  the  relator  into  the        4.  Dyer    v,   Bagwell,   54  Iowa  487. 

oflSce.     State  v.  Brown,  (Ohio  1899)  54  See  supra^  VIII.  2.  g.  Action  by  Claim^ 

N.  E.  Rep.  468.     And  it  is  true  even  ant  of  Office, 

where  under  the  statute  the  informa-        As  Against  the  People,  the  defendants 

tion  is  filed  in  the  name  of  the  state  by  may  be  called  upon  to  show  that  their 

a  person  claiming  the  office,  upon  the  possession  of  the  office  is  lawful,  but 

refusal  of  the  attorney-general  to  act.  the  production  of  the  certificate  would 

State  V,  Anderson,  26  Fla.  243;  Back-  he  prima  facie  di  sufficient  answer,  and 

man  v.  State,  34  Fla.  50.  the  defendants  are  relieved  from  mak. 

Denial  of  ficAator's  Title.  —  A  denial  ing  such  answer  by  an  allegation  io 

that  the  relator  received  the  number  of  the  complaint  that  such  certificate  was 

votes  alleged    in  the  information,   or  made   by   the   proper  officer.     But  at 

that  he  received  a  majority  of  the  votes  between  relators   and  defendants,  the 

cast  at  the  election,  or  that  he  received  burden  is  upon  the  former  to  make  ou^ 

a  majority  of  the  legal  votes,  is  not  a  better  title  than  that  of  the  defend 
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must  show  a  centinqance  of  eveiy  qualification  necessary  to 
entitle  the  respondent  to  hold  the  office.* 

/.  Traverse  —  General  Issue.  —  As  the  defendant  must  set 
out  his  title  in  full,  a  plea  of  not  guiky  or  non  usurpavit  is  not  a 
good  plea  in  quo  warranto.* 

Traverae  of  Xaterial  Allegationi.  —  The  defendant  may  traverse  the 
material  allegations  of  the  information.' 

A  Denial  Unit  Be  Coextensive  wltli  the  duurgee  in  the  Information^  and  if 
the  defendant  is  charged  with  abusing  powers  conferred,  as  well 

ants.     People  v.  Perley,  80  V.  Y.  624;  SnlReient  Pleas.  —  The  detendant  may 

People  V,  Pease,  27  N.  Y.  63;  People  v,  plead  that  he  did  not  use  the  ofiSce  or 

Thacher,  55  N.  Y.  535.  liberties.  Com.  v.  M'Wiiliams,  11  Pa. 

L  State    &.    Beecher,   15   Ohio  723;  St.  68;  Rex  v,  Ponsonby,  Say.  245;  or 

People  V.  Mayworm,  5  Mich.  147;  Peo-  that  it  is  not  a  public  office,  touching 

pie   V.    Phillips,    I    Den.   (N.   Y.)  388,  the  government  of  a  borough,  etc..  Rex 

wherein  the  defendant  claimed  to  hold  v,  M'Kay,  4  B.  &  C.  351,  10  E.  C.  L. 

over  for  want  of  a  legal  successor,  and  353. 

did  not  show  that  any  person  had  been  Wsiver  by  Failure  to  Object.  —  Even  if 

chosen  in  his  stead  during  the  wh«le  the  defendant  should  go  further  and 

period,  but  instead  set  up  an  abortive  si^ow  by  what  authority  he  claims  to 

election,  and  it  was  held  that  he  was  exercise     the     office    in    question    by 

bound  to  show  that  uo  one  had  been  specially  setting  out  his  title,  yet  where 

chosen  to  succeed  him  at  any  time.  the    record    shows    that    the    relator 

Proviso  in  Charter  Hot  Condition  Freoe-  consented  to  go  to  trial  on  the  issue  ten- 
dent. — To  an  information  charging  the  dered  by  the  denial  of  material  allcga- 
usurpation  of  franchises  by  a  corpora-  tions  in  the  information,  and  all  the 
tion,  it  is  not  necessary  that  the  corpo-  evidence  in  the  cause  shows  the  right 
ration  should  in  its  plea  set  forth  in  the  defendant,  the  defect  will  not 
a  condition  and  allege  performance  be  noticed  after  judgment.  Com.  v, 
thereof,  where  the  act  incorporating  it  M'Wiiliams,  11  Pa.  St.  61. 
declares  it  to  be  a  body  politic  a|id  cor-  Benial  of  TJser.  —  Where  an  informa- 
porate  in  prasenti^  and  the  proviso  in  tion  charges  individuals  with  claiming, 
the  charter  is  a  defeasance,  and  not  a  using,  and  exercising  the  franchise  of 
condition  precedent.  People  r.  Man-  being  a  body  politic  and  corporate,  it  is 
hattan  Co.,  9  Wend.  (N.  Y.)  375.  sufficient  to  deny  the  user  withoat  de- 

2.  Buckman    v.   State,   34    Fla.    50;  nying  the  allegation  that  the  defend- 

State  V,  Anderson,  26  Fla.  243;  Swarth  ants  claim    the   franchise.     People  v, 

V.  People,  109  HI.  632;  Catlett  v,  Peo-  Thompson,    i6    Wend.    (N.    Y.)    655. 

pie,  151   I]l.  21;    Com.   V,  M'Wiiliams,  See  also  People  v.  Stanford,   77  Cat 

II  Pa.  St.  68;  State  v,  Foote,  11  Wis.  16.  360. 

In  Mississippi^  under  Code  1857,  on  To  an  information  against  Indi- 
an information  for  the  forfeiture  of  viduals  alleging  that  they  were  exer- 
corporate  franchises,  the  corporation  cising  and  enjoying  without  legal 
mighi  dbny  the  forfeiture  by  a  plea  of  authority  the  franchise  of  a  banking 
not  guilty.  State  v.  Brown,  34  Miss,  corporation,  to  wit,  that  of  being  a 
688.  body  politic  and  corporate  by  the  name 

A  Motion  to  Strike  Out  a  Flea  or  An-  of  The    Commercial    Bank    of    Man- 

iwer  or  some  matter  thereof  for  irrele-  Chester,  the  defendants  filed  a  general 

vancy  is  proper,  but  not  proper  on  the  denial  and  also  disclaimed  the  right  to 

ground  of  insufficiency  in  law.     State  use,  exercise,  and  enjoy  the  franchises 

V.  Saxon,  35  Fla.  342.  in  the  information  mentioned,  and  it 

8.  Com.  tf.  M'Wiiliams,  II  Pa.  St.  68;  was  held   that  the   issue   raised    was 

Com.  V.  Cross  Cut  R.  Co.,  53  Pa.  St.  whether  or  not  the  defendant,  as  an  in- 

62;  Com.  f.  Sturtevant,  182  Pa.  St.  332,  dividual,  had   usurped  and  exercised 

wherein  to  an  information  setting  up  the   franchises   as   charged,    and    not 

the  grounds  of  forfeiture  of  corporate  whether  the  corporation  had  forfeited 

franchises  the  defendant  filed  a  general  its  charter.     State  v.   Brown,  34  Miss. 

denial.  688. 
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as  with  usurping  powers  not  conferred,  a  denial  of  the  abuse 
alone  is  not  sufficient.^ 

g.  Double  Pleading  —  Betting  up  Two  souoaiof  Titie.  —  In  the 

absence  of  statute,  a  defendant  cannot  justify  by  pleading  two 
sources  of  title,  either  of  which,  if  valid,  would  be  a  good 
defense.* 

Soveral  Flou.  —  Whether  the  defendant  in  quo  warranto  may 
plead  several  pleas  at  the  same  time  seems  at  this  day  to  be  a 
question  v^hich  is  properly  referable  to  the  general  rules  govern- 
ing pleading  in  civil  cases.^ 

1.  Distilling,  etc.,  Co.  v.  People,  156  (1800),  to  give  the  defendant  in  such 

lU.  485.  a  proceeding  liberty  to  plead  several 

Flea  Knft  BenylkUure  to  Perform  Char-  pleas,  the  concluding  words  of  the  stat- 

tor  Duties.  —  la  a  proceeding  under  the  ute  being  '  or  such  several  pleas  as  the 

code  in  the  nature  of  quo  warranto,  in-  court  may  on  motion  allow.'     But  in 

stituted  by  a  private  relator  for  the  for-  this  state  we  have  no  such  statute,  and 

feitnre  of  corporate  franchises  and  a  there  is  no  reason  why  we  should  not 

dissolution  of  the  corporation,  the  plea  give   to  our  Act    *    *    *    the    same 

must  negative  the  charge  of  failure  to  construction  that  was  given  to  the  sim- 

perform  charter  duties,  or  must  state  ilar  statute  of  4  Anne,  c.  16."    State  v. 

facts  which  excuse  or  justify  such  fail-  Roe,  26  N.  J.  L  215.     See  also  People 

ure,  so  as  to  strip  it  of  all  the  essentials  v,  Jones,  18  Wend.  (N.  Y.)  601. 

of  an  offense  against  the  charter.    Cap-  Bulo  at  in  Civil  Prooeedings.  —  But  the 

ital  City  Water  Co.  v.  State,  105  Ala.  proceeding,  being  now  divested  of  its 

406.  criminal  character,  is  treated  as  merely 

8.  State  V,  Steers,  44  Mo.  226;  Com.  a  civil  proceeding,  and  under  the  sec- 

V.  Gill,  3  Whart.  (Pa.)  228.  tion  which  provides  that  a  defendant  in 

BoTpliiiage.  —  A  plea  which   sets   up  any  action  may  plead  double,  the  prac- 

one  complete  defense  to  a  writ  of  quo  tice  of  allowing  defendants  in  quo  war- 

warranto  is  sufficient,  notwithstanding  ranto  proceedings  to  avail  themselves 

other  matters  are  attempted  to  be  set  of  its  provisions  is  approved.     State  v, 

up,  as  the  latter  may  be  disregarded.  ^IcDaniel,   22   Ohio  St.  360;  Com.  v. 

People   V.    Ricker,    142   111.   659.     See  Primrose,  2  W.  &  S.  (Pa.)  407. 

article  Duplicity,  vol.  7   p.  235.  One  Answer.  —  To  an  information  in 

8.  At  Oonunon  Law,  unaided  by  stat-  the  nature  of  quo  warranto  to  exclude 

ute,  double  pleading  was  not  allowed,  the  defendant  from  public  office  and  to 

and  as  an  information  in  the  nature  of  invest  the  relator  with  the  rights,  privi- 

a  quo  warranto   was    regarded   as  a  leges,  and  franchises  of  the  office,  the 

criminal  prosecution,  such  proceeding  answer  may  rely  upon  the  facts  which 

was   held   not   to  be  embraced  in  the  are  admitted  by  the  pleadings,  and  the 

statute  of  Anne  allowing  defendants  to  respondent  is  not  precluded   thereby 

plead    more   than   one   plea.     Rex   v,  from  relying  on  other  facts  by  virtue 

Leigh,  4  Burr.  2143;  R^x  v.  Grimes,  4  of  which  he  claims  title.     In  short,  the 

Burr.  2147;  Rex  v.  Newland,  Say.  96.  respondent  is  at  liberty  to  set  forth  by 

In  Few  Xeney  it  was  held  that  an  in-  answer  as  many  defenses  as  he  has. 

formation  in  the  nature  of  a  quo  war-  People  v,  Stratton,*  28  Cat.  382;  State 

ranto  is  not  an  action  in  the  sense  used  v.  Vallins,  140  Mo.  535,  holding  that, 

in  the  act  which  provides  that  the  de-  the  proceeding  being  but  a  civil  action, 

fendant    *'  in   any  action  "    may,    by  only  one  answer  is  allowable,  which 

leave  of  the  court  or  a  judge,  plead  as  must  contain  all  the  defenses  the  party 

many  several  matters  as  he  shall  think  has,    no    matter    what    their    nature, 

necessary  to  his    defense,  etc.     Com-  whether  in  abatement  or  in  bar;  and 

paring  the  statute  in  New  Jersey  with  the  plea  to  the  jurisdiction  being  held 

the  statute   of  Anne,  the  court  said:  insufficient,  the  court  granted  the  mo- 

'*  That  such  was  the  true  construction  tion  to  strike  it  out  and  awarded  judg- 

of  the  Act  of  4  Anne,  c.   16,  is  further  ment  of  ouster. 

manifested  by  the  Act  of  32  Geo.  III.,  Consistency.  —  Under  the  rule  permit- 

c.  58  (1792),  which  Lord  Kenyon,  C.  J.,  ting  several   pleas,   it  was    held   that 

held  in  Rez  v.  Autridge,  8  T.   R.  467  pleas  setting  up  that   the  defendants 
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4.  Beplication  and  Subsequent  Pleadings  —  BepliMtion.  —  As  has 
been  shown,  where  the  state  calls  upon  one  to  show  by  what 
authority  he  exercises  a  public  office  or  franchise,  no  issue  of  fact 
is  joined  except  upon  a  replication  or  some  pleading  subsequent 
thereto,  either  by  denial  or  confession  and  avoidance,*  and  upon 
a  plea  or  answer  justifying  the  defendant's  title  it  devolves  upon 

the  state  to  show  by  replication  the  special  matter  relied  upon.* 

The  Beplioatioii  Must  Be  More  Spedfle  than  the  General  Charge  in  the  Infor- 
mation, and  if  the  defendant  is  not  notified  more  particularly  of 

were  entitled   to  hold  over  under  an  dent  to  its  existence,  Commercial  Bank 

election  in  187 1,  as  no  other  persons  v.  State,  6  Smed.  &  M.  (Miss.)  599. 

had  been  elected  as  their  successors.  Where  an  information  against  a  cor- 

and  that  thev  were  duly  elected  at  the  poration  as  such  charges  a  usurpation 

annual  election  in   1872,   claiming   to  m  general  terms,  and  the  defendant's 

hold   by   virtue  of  the  latter  election,  plea  sets  up  the  act  of  incorporation, 

were    not    repugnant.     State    v.    Mc-  the  state    may   reply  setting    up   the 

Daniel,   22   Ohio   St.  354.     See  article  causes  of  forfeiture  specially.     People 

Pleas  at  Law.  vol.  16,  p.  539.  v.  Niagara  Bank,  6  Cow.  (N.  Y.)  196; 

1.  People  V,  Crawford,  28  Mich.  88.  People  v,  Hudson  Bank,  6  Cow.   (N. 

2.  Slate  V.  Pennsylvania,  etc..  Canal  Y.)  217;    People  v.  River  Raisin,  etc., 
Co,,  23  Ohio  St.  121;  State  v.  Walnut  R.  Co.,  12  Mich.  389. 

Hills,  etc.,  Road  Co.,  7  Ohio  Cir.  Dec.  In  Ohio  it  was  held  that  when  an  in- 
453;  People  V.  Niagara  Bank,  6  Cow.  formation  is  filed  against  a  corporation 
(N.  Y.)  196;  People  v,  Hudson  Bank,  6  as  such,  calling  on  it  to  show  by  what 
Cow.  (N.  Y.)  217;  People  v.  River  warrant  it  claims  to  be  a  corporation 
Raisin,  etc.,  R.  Co.,  12  Mich.  389;  Dul-  and  to  exercise  corporate  powers,  and 
lam  :;.  Willson,  53  Mich.  396;  State  v.  the  defendant  pleads  an  act  of  the  leg- 
Olcott,  6  N.  H.  77.  islature  granting  it  the  franchises  men- 
Departure. —  A  replication  must  not  tioned  In  the  information,  the  relator 
be  a  departure  from  the  information,  may  by  replication  aver  causes  of  for- 
In  Mississippi^  in  a  proceeding  to  oust  feiture  and  pray  judgment  of  dissolu- 
the  respondents  from  the  office  of  coun-  tion.  State  v.  Walnut  Hills,  etc..  Road 
cilmen  of  a  town,  the  respondents  Co.,  7  Ohio  Cir.  Dec.  453;  State  v. 
pleaded  an  election  under  and  by  virtue  Pennsylvania,  etc.,  Canal  Co.,  23  Ohio 
of  the  charter  of  the  town,  to  which  the  St.  121. 

replication   was  that  no  territory  was  Waiver,  —  When  no  question  is  made 

set  apart  and  dehned,  and  no  bounda-  by  the  respondent  as  to  the  propriety 

ries  were  given,  by  the  act  incorporat-  of  replications  or  as  to  whether  they  do 

ing  the  town  under  which  the  respond-  not  constitute  clear  departures  from 

ents  were  elected,  and  it  was  held  that  the  case  made  by  the  information,  the 

the  replication    was  a  clear  and  com-  court   will   be    disposed    to  treat  the 

plete  departure,  and  sought  to  put  in  issues  as  properly  joined.     North,  etc., 

issue  the  existence  of  the  town,  instead  Rolling  Stock  Co.  v.   People,   147  III. 

of  the  right  of  the  defendants  to  the  246. 

offices  named  in  the  petition.     Noel  v,  Beply  under  Code  —  Action  by  Belator. 

Aron,  (Miss.  1891)  8.  So.  Rep.  647.     But  —  In  an  action  by  a  relator  to  try  the 

see  People  v,  Maynard,  15  Mich.  463;  title  to  a  public  office,  a  motion  on  the 

Atty.-Gen.  v.  Page,  38  Mich.  286.  part  of  the  defendant  that  the  plainlifif 

So    when    an    information    is    filed  be  required  to  reply  to  new  matter  set 

against  a  corporation  as  such,  charging  up  in  the  answer  cannot  be  granted  un- 

a  usurpation  of  certain  corporate  fran-  der  the  statute  unless  the  new  matter 

chises,  and  the  defendant  appears  and  set  up  in  the  answer  is  in  avoidance  of 

pleads  in  its  corporate  capacity,  setting  the  plaintiff's  cause  of  action,  but  it  is 

up  its  charter,  etc.,  it  is  not  competent  held  that  there  can  be  no  such  avoid- 

for  the  state  by  a  replication  to  deny  ance   without  the  admission  that  but 

the  corporate  existence  of  the  defend-  for  the  fact  of  the  avoiding  matter  the 

ant,  State  v,  Cincinnati  Gas- Light,  etc.,  plaintiff  would  be  entitled  to  judgment 

Co.,  18  Ohio  St.  262,  or  to  inquire  into  against  the  defendant.     O'Gorman  v. 

the  performance  of  conditions  prece-  Arnoux,  63  How.   Pr.  (N.  Y.  Supreme 
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what  he  is  to  meet  by  the  replication  than  by  the  information,  a 
demurrer  to  the  replication  will  be  sustained.^  But  if  the  repli- 
cation is  not  sufficiently  specific  under  the  rule  stated,  the  par- 
ties may  waive  such  defect,  and  if  they  go  to  trial  without 
objectio  1  and  present  the  case  on  its  merits,  the  court  will  not 
consider  the  defect.* 

The  Saplioatioii  flhould  Kot  Take  Iinis  on  the  Travene  in  the  plea,  but 
should  be  to  a  special  matter  of  defense.* 

Bsplying  IMitinot  Cansei  —  DapUdty.  —  Quo  warranto  being  of  the 
nature  of  a  criminal  proceeding,  the  attorney-general  may  plead 
in  reply  as  many  distinct  causes  as  he  may  think  proper.^ 

Ct.)  159.    See  article  Replications  and  porate  rights,  and  the  attorney-general 

Replies.  may  reply  such  assignment  in  general 

1.  DuUam  v,  Willson,  53  Mich.  396;  terms,  without  saying  in  particular  hovr 
Atty.-Gen.  v.  Page,  38  Mich.  286;  much  was  assigned,  or  the  value  there- 
People  V,  Manhattan  Co..  9  Wend.  (N.  of,  or  how  much  was  necessary  to 
Y.)  375.  disable  the  bank    from   resuming  its 

Soilieianey.  —  Aftre    Matters  of  Evi-  banking  business.     People  v,  Hudson 

dence  in  a  pleading  are  treated  as  sur-  Bank,  6  Cow.  (K.  Y.)  217. 

pi  usage,  and  if  the  issue  is  clearly  ten-  Charging  Facts  Showing  Neglect  of 
dered  in  the  replication,  the  respondent ,  Duty,  —  A  replication  to  a  plea  to  an  in- 

has  no  cause  for  complaint  if  the  re-  formation  in  the  nature  of  a  quo  war- 

lator  has  seen  fit  to  set  forth  in   his  ranto  against  a  corporation  must  charge 

replication  certain  evidence  upon  which  the  facts  necessary  to  show  a  neglect 

he  relies.    Atty.-Gen.  v.  May,  97  Mich,  of  duty  upon  whidi  the  forfeiture  is 

573.  sought,  with  all  the  exactness  required 

In  Quo  Warranto  to  Test  the  Title  to  in  an  action  for  a  penalty.     People  v. 

a  Public  Office^  to  which  the  plea  was  Kingston,  etc..  Turnpike  Road  Co.,  23 

that  at  an  election  held  upon  a  certain  Wend.  (N.  Y.)  193. 

date  the  respondent  received  the  largest  Kul  Tiel  Baoord.  —  To  an  information 

number  of   votes  and  was  elected,  a  charging  a  corporation  with  usurping 

replication  setting  up  that  the  election  the  franchise  of  being  a  body  corporate, 

in  a  certain  precinct  was  void  because  and  certain  other  specified  franchises, 

a  certain   number  of    ballots  therein  the  defendant  pleaded  that  it  became  a 

were  contrary  to  law,  and  that  with  corporation  under  an  act  which  const!- 

said  ballots  thrown  out  the  relator  was  tuted  one  company,  and  it  was  held 

elected,  is  not  objectionable  upon  the  that    the    certificate  of   consolidation, 

ground  that  it  tenders  an  immaterial  upon   being  filed   in  the  office  of  the 

issue,  or  that  it  does   not  allege  the  secretary  of  the  commonwealth,  const!- 

election  in  that  precinct  to  have  been  tuted  the  defendants  a  legal  corpora- 

so  invalid  as  to  effect  the  disfranchise-  tion,  and  that   nul  tiel  record   was  a 

ment  of  all  the  electors  therein.     Atty.-  good  reply.     Com.  v.  Atlantic,  etc.,  R. 

Gen.  V,  Ma^,  97  Mich.  573,  Co.,  53  Pa.  St.  9. 

But  a  replication  impeaching  an  elec-  2.  Dullam  v.  Willson,  53   Mich.  396; 

tion  set  up  under  an  act  is  defective  if  Atty.-Gen.  v.  May,  97  Mich.  573. 

it  does  not  show  that  the  facts  alleged  8.  State  v.  Olcott.  6  N.  H.  77:  Reg. 

affected  the  actual  result  of  the  elec-  v,  Blagden,  10  Mod.  296. 

tion.     Chicago  v.  People,  80  III.  496;  Admiiiion  by  Failure  to  Traverse. — 

Atty.-Gen.  v.  May,  97  Mich.  573.  Where  a  defendant  pleads  the  different 

In  Quo  Warranto  to  Deprive  a  Cor-  steps  whereby  he  acquired  the  title  to 
poration  of  Its  Franchises  on  the  ground  the  office  from  which  it  is  sought  to  re- 
ef forfeiture  by  reason  of  nonuser.  it  move  him,  a  replication  leaving  the 
was  held  that  where  the  corporation  allegation  of  one  step  untraversed  ad- 
becomes  insolvent,  and  assigns  so  much  mits  such  step.  Launitz  v.  People,  113 
of  its  property  for  the  purpose  of  pay-  111.  137. 

ing  its  debts  as  to  prevent  its  resump-  4.  People  v.  Manhattan  Co.,  9  Wend, 

tion    of    banking    business,     this    is  (N.  Y.)  377,  holding  that  the  statute  re- 

eqairalent  to  a  surrender  of  its  cor-  lating  to  double  pleading  did  not  apply 

475  Volume  XVIL 


neAding.  QUO  WARRANTO. 

Gondniioii.  —  A  replication  setting  up  new  matter  in  answer  to 
a  plea  properly  concludes  with  a  verification.  * 

Bejoiiider.  —  If  allegations  in  the  replication  are  neither  traversed 
nor  confessed  and  avoided,  they  are  admitted  to  be  true  and 
sufficient  in  law,  and  judgment  of  ouster  will  be  rendered  upon 
sustaining  a  demurrer  to  the  rejoinder.* 

6.  Bemurrer.  —  Rules  applicable  to  demurrers  in  civil  actions 
generally  control  proceedings  in  the  nature  of  quo  warranto.* 

Admiuion.  —  A  demurrer  to  an  information  operates  as  an  adrsis- 
sion  of  matters  therein  which  are  well  pleaded.* 

Beaiohes  the  Beoord.  —  A  demurrer  at  any  stage  of  the  proceeding 
subsequent  to  the  information  opens  the  whole  record  and 
operates  against  the  pleading  whiych  contains  the  first  fatal 
defect.' 

in  such   cases;    People    v.    Plymoath  Atty.-Gen.  v,  McQuade,  94  Mich.  441, 

Plank  Road  Co.,  31  Mich.  178,  holding  holding,   however,    that  where    grave 

that  where  several  facts  make  out  the  questions  are  Involved,  the  respondent 

ultimate  fact  of  a  violation  of  corporate  will  be  allowed  to  amend  his  rejoinder 

duty,  they  may  be  set  up  in  one  repli-  and    complete    the    issue.      See    also 

cation;    State    v,  Milwaukee,  etc.,   R.  Com.  v.  Atlantic,  etc.,  R.   Co.,   53  Pa. 

Co.,  45  Wis.  585;    Reg.  V,   Diplock,  10  •St.  9. 

B.  &  S.  174.  8.  See  generally  article  Demurrers 

Traverse  and  Bemurrer.— The   crown  at  Common  Law  and  under  the  Codes, 

may  demur  to  a  return  and  traverse  the  vol.  6,  p.  292. 

allegations  thereof  at  the  same  time.  Bailing  Question  of  Law.  —  A  demur- 
Reg.  V,  Diplock,  10  B.  &  S.  174.  rer  to  the  information  raises  an  issue 

Bisftrioting    Beplioation    on   Leave   to  of  law,  which  is  alone  for  considera- 

File  Information.  —  On  motion  for  leave  tion,  and  will  not  be  allowed  to  be  ob- 

to  file  an  information  against  a  corpo-  scured   by   the   consideration    of    any 

ration,  the  court  may  restrict  the  repli-  issue  of  fact.     State  v.  Equitable  Loan, 

cations  to  such  matters  as  are  deemed  etc.,  Assoc,  142  Mo.  340. 

pertinent,  and  if  such  restrictions  are  Upon  ademurrer  to  a  plea  setting  up 

not  imposed,  the  defendant  may,  be-  incorporation  as  a  defense  to  an  infor- 

fore  trial,  apply  to  have  stricken  out  mation  alleging  the  usurpation  of  the 

all  matters  which  were  not  allowed  or  franchise  of  being  a  corporation,  it  was 

presented  on  the  motion  for  leave  to  held  that  the  only  issue  was  whether 

file  the  information.     People  v.  Bristol,  the   defendants   were   legally  incorpo- 

etc.  Turnpike  Road  Co.,  23  Wend.  (N.  rated,  and  that  no  other  subject  of  in- 

Y.)  222.  quiry  was  admissible.     Atty.-Gen.  v. 

Demurrer  on  Motion  to  Strike  Ont. —  Mc Arthur,  38  Mich.  204. 

An  objection  to  a   replication   on  the  4.  Atty.-Gen.  v.  Conftors,  27  Fla.  333; 

ground  of  duplicity,  repugnancy,  im-  People    v.  Sutherland,  41    Mich.    177; 

materiality,   and    the    like   should    be  State  v.  Fraser,  56  N.  J.  L.  3;  State  v, 

made  by  demurrer,  and  not  by  motion  Beecher,  15  Ohio  723. 

to    strike    out.     State   v,   Mississippi,  Matter  of  Befense  Anticipated.  —  The 

etc.,  R.  Co.,  20  Ark.  495.  rules  of  pleading  do  not  require  the 

1.  People   V.    Kingston,   etc.,  Turn-  prosecution  In  drafting  an  information 

pike  Road  Co.,  23  Wend.  (N.  Y.)  193.  to  anticipate  that  the  defendant   will 

See  article  Repi.ication  and  Reply.  justify  in  a  certain  manner  and  show 

Denying  Qualifications  of  Eleetori.  —  A  in  advance  the  invalidity  of  such  justl- 

replication   setting   up   that   a  certain  fication,  and  if  such  matter  is  alleged 

number  of  votes  in  a  certain  precinct  in  the  information  ademurrer  to  the 

were  cast   by   persons  who  were   not  information  will  not  admit  it.     People 

then   and   there   returned   as    electors  v.  Cooper,  139  III.  461. 

properly  concludes  with  a  verification  5.  .State  v.  North,  42  Conn.  86;  Peo- 

by  the  record.     Atty.-Gen.  v.  May,  97  pie  v.  Whitcomb,  55  III.  172;  People  v, 

Mich.  573.  Spring  Valley,  129  111.  178;    People  v, 

9.  Sute  V.  Taylor,  25  Ohio  St.  279;  Ridgley,  21   111  68;    People  v.  Missis- 
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Xadgmoat  upon  Demurrer.  —  Upon  sustaining  a  demurrer  to  an 
answer  which  sets  up  no  defense,  a  judgment  of  ouster  follows,* 
unless  an  application  to  amend  the  answer  is  made.^  But  leave 
to  amend  will  be  given.* 

Where  an  Informatioii  Gluurging  TJmrpation  Is  Demurred  To,  and  the 
demurrer  is  overruled,  judgment  of  ouster  will  be  entered,  the 
demurrer  admitting  the  truth  of  the  allegations  of  the  informa- 
tion,* but  the  court  may,  and  usually  does,  overrule  such  demur- 
rers, as  well  as  demurrers  to  replications,  with  leave  to  plead  over.* 

Upon  OvermUng  Demurrer  to  Flea  or  Answer.  —  Upon  overruling  a 
demurrer  by  the  attorney-general  to  the  respondent's  plea  or 
answer,  the  former  will  have  leave  to  reply.* 

sippi,  etc.,  R.  Co.,  13  111.  66;    State  v,  4.  State  v,  Fraser,  56  N.  J.  L.  3. 

Long,   91   Ind.  354;    State   v.  Pawnee  5.  Atty.-Gen.  v»  May,  97  Mich.  577; 

County,    12    fCan.  437;    Atty.-Gen.   v.  State  v.  Equitable  Loan,  etc.,  Assoc, 

Petersburg,  etc.,  R.  Co.,  6  I  red.  L.  (M.  142  Mo.  342;  People  v,  Hudson  Bank, 

Car.)  464;    Rex   v.    Knight,  4  T.    R.  6  Cow.  (N.  Y.)  217. 

419.  Demiirrer  in  Katnre  of  Flea  in  Abate- 

1.  State  V,  Beecher,  15  Ohio  723.  ment.  —  Where  the  respondent  demurs 
Flea  Made  Good  by  Statute.  —  ]  n  an  in-  to  a  complaint  or  suggestion  upon  the 

formation  in  ihe  nature  of  quo  war-  ground  that  certain  allegations  are  not 
ranto  for  usurping  the  office  of  super-  made  therein,  which  the  court  holds  to 
intendent  of  the  poor,  the  defendant  be  unnecessary,  it  is  said  that  the  de- 
pleaded  that  he  was  one  of  the  poor  murrer  is  not  in  the  nature  of  a  plea  in 
commissioners,  and  was  thereby  in  law  bar,  but  in  the  nature  of  a  plea  in  abate 
superintendent  of  the  poor  under  the  ment,  and  that  upon  overruling  it  the 
statute;  but  the  statute  under  which  defendant  should  be  ordered  to  answer 
the  defendant  claimed  had  been  re-  over  within  a  certain  time,  and  final 
modeled,  so  as  to  leave  out  the  poor  judgment  of  ouster  should  not  be  ren- 
commissioners  as  members  of  the  dered.  Com.  v.  Young,  2  Pearson 
boards  of  superintendents  of  the  poor.  (Pa.)  163. 

and  therefore  a  demurrer  to  the  plea  Diecretion. —  In  Com.  v.  Walter,  86 
was  sustained.  But  it  appeared  that  Pa.  St.  15.  upon  overruling  a  demurrer 
pending  this  cause,  and  prior  to  the  to  a  suggestion,  final  judgment  was 
determination  of  the  demurrer,  a  stat*  rendered  against  the  respondent.  It 
ute  had  been  passed  and  given  imme-  seems,  however,  that  the  court  re- 
diate  effect,  whereby  the  old  law  under  garded  its  course  in  such  a  case  as  dis- 
which  the  respondent  claimed  had  been  cretionary,  and  rendered  judgment  of 
revived.  It  was  held  that  if  the  re-  ousier  in  this  case  upon  a  particular 
spondent  was  still  a  poor  commissioner  fact,  the  defendant  not  having  de- 
he  was  entitled  to  act  on  the  county  murred  at  the  earliest  opportunity,  and 
board  of  superintendents,  and  that  no  having  pursued  a  course  of  pleading 
judgment  of  ouster  should  be  rendered  which  had  greatly  delayed  the  state  in 
against  him,  notwithstanding  the  de-  the  prosecution  of  the  writ,  and  it  ap- 
murrer  to  his  plea  must  be  sustained;  pearing  also  that  further  delay  would 
and  although  he  might  be  technically  have  resulted  in  keeping  the  respond- 
liable  to  a  penalty  for  the  original  ent  in  office  until  the  expiration  of  the 
usurpation,  in  the  absence  of  bad  faith  term. 

or  some  other  affirmative  wrong,  even  6.  People  v.  Van  Cleve,  t  Mich.  362, 

if  such  penalty  should  be  imposed,  it  53  Am.  Dec.  69;   State  v.  Mississippi, 

should   be  only   nominal.     Therefore,  etc.,  R.  Co.,  20  Ark.  495. 

no  final  judgment  was  rendered  against  Final  Judgment  Where  Ko  Leave  Aiked 

him  on  the  plea,  and  he  was  not  re-  to  Traverse. —  Where  the  answer  loan 

quired  to  plead  over  puis  darrein  con^  information   presents  a  complete  bar 

tinuarue.    Taggart  v,  James,  74  Mich,  upon   overruling  a  demurrer  thereto, 

733.  where  no  leave  is  asked  to  traverse  the 

2.  State  V.  Herndon,  23  Fla.  287.  return  or  to  amend  the  information, 
8.  State  V.  Day,  14  Fla.  9.  final     judgment    for    the    defendant 
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IX.  AJCSin)MEVT&  —  In  England  informations  can  be  amended 
at  any  time  before  trial,  even  where  the  object  is  the  punishment 
of  a  criminal  offense,*  and  likewise  the  right  to  amend  informa- 
tions in  quo  warranto  in  this  country  should  be  allowed  with 
liberality  in  cases  designed  solely  for 'the  determination  of  civil 
rights,  as  in  other  civil  actions,  and  this  is  the  practice  as  to  the 
information  as  well  as  the  subsequent  pleadings.* 

Z.  MOTIOK  TO  DISMIBB  OB  QVASH.  —  When  the  writ  has  been 
improvidently  issued,  it  will  be  dismissed  or  quashed  upon 
motion,'  the  motion  to  quash  being  sometimes  in  lieu  of  a  rule 

should  be  rendered.     People  v.  Canty,  for  the  relief  sought  essentially  differ- 

55  III.  33.  ent  from  those  alleged  in  the  oiiginal 

Denying  Matten  Admitted  by  Bemnr-  information;  but  we  see  no  reason  10 

rer.  —  Under  an  act  providing?  that  in  doubt  that  under  oar  liberal  system  of 

case  of  a  tie  vote,  lots  may  be  drawn  amendment    one    should    be    allowed 

for  the  office  before  the  sherifif,  the  re-  which  contains  allegations  merely  in 

spondent  in  quo  warranto  proceedings  enlargement    of    or    germane    to    the 

pleaded  a  tie  vote  and  the  drawing  of  grounds  originally  alleged."     And  in 

lots  before  a  deputy  sheriff,  to  which  Hunnicutt  v.  State,  75  Tex.  238,  it  was 

there  was  a  demuirer,  raising  the  objec-  held  to  be  the  right  of  the  state  in  pro- 

tion  that  no  one  except  the  sheriff  in  ceedings  to  test  the  right  to  a  public 

person  was  authorized  to  conduct  the  office  at  any  time  after  the  information 

proceeding.     Upon  overruling  the  de-  is  filed,  with  or  without  the  concur- 

murier,  it   was   held   that  the  relator  rence   of   the   relator,  by  amended  or 

could  not  be  allowed  to  plead  the  inva-  supplemental  pleadings,  to  allege  any 

lidity  of  votes  cast  for  the  respondent,  fact  bearing  on  the  question  of  the  re- 

the    demurrer    having    admitted    the  spondent*s  right  to  hold  the  office,  and 

equality  of  the  votes  as  set  up  in  the  no    new    cause    of    action   is  set  up, 

plea,  which  must  be  intended  to  mean  though  the  prayer  for  relief  may  be 

that  the  votes  were  lawful.     People  v.  more  specific  and  even  broader  than 

Sutherland,  41  Mich.  177.  was  the  prayer  in  the  original  infor- 

1.  Com.  V.  Commercial  Bank,  38  Pa.  mation. 

St.  386:    Hinze  v.  People,  92  III.  414.  Plea    or   Answer.  —  Com.   v.   GiU,   3 

See  article  Amendments,  vol.  I,  p.  696.  Whart    (Pa.)  228;    State    v.   Day,    14 

8.  State  V,  Bulkeley,  61  Conn.  290;  Fla.  9. 

Hinze  v.  People,  92  111.  414;  Atty.-Gen.  Replioation.  —  Atty.-Gen.  v.  Page,  38 

V,  Page,  38  Mich.  286;  People  v,  Clark.  Mich.  286. 

4  Cow.  (N.  Y.)  95:    Com.  v.  Commer-  On  Motion  to  Qnaeh.  —  In  view  of  the 

cial  Bank,  28  Pa.  St.  386;  Com.  v.  Gill,  powerof  amendment,  the  objection  that 

3  Whart.  (Pa.)  228;    Davis  v.  State,  75  a  suggestion  for  a  writ  of  quo  warranto 

Tex.  426;  ^Gunton   v.  Ingle,  4  Cranch  does  not  set  forth  the  facts  with  suffi- 

(C.  C.)  440.  cient  legal  precision  is  not  tenable,  and 

Where  informations  filed  by  private  if  the  suggestion  is  defective  in  want 

relators  to  try  the  right  to  public  offices  of  averment,  an  amendment   will  be 

had  been  adjudged  bad  on  demurrer,  permitted  on  argument  for  a  motion  to 

and,  pending  the  litigation,  the  legis-  quash   the   writ.     Com.   v.  Swank,  79 

lature  had  passed  an  act  clearly  termi-  Fa.    St.    156;    Com.    v.    Commercial 

nating  the  relator's  title,  an  application  Bank,  28  Pa.  St.  393. 

of  the  relators  to  amend  was  denied  8.  State  v,  Balcom,  71  Mo.  App.  32; 

upon  the  same  grounds  as  would  have  State  v.  Claggett,  73  Mo.  388;  State  v. 

induced   the   court   to  withhold,  from  Anderson,  26  Fla.  240:  Hay  v.  People, 

persons  having  no  private  claim,  leave  59  111.  95. 

to    file    informations.      Van   Riper  v.  Motion  to  Quash  Inloraiation  Improper. 

Parsons,  40  N.  J.  L.  123.  —  In  Rex  v.   Edgar,  4  Burr.   2297,  it 

Difliarent  Oroundiof  Eelief.  —  In  Davis  was  held  that  an  information  could  not 

V.   State,    75    Tex.   426,   it    was  said:  be  quashed  on  motion  even  by  consent 

"  We   incline   to   the   opinion  that  an  and  the  motion  was  changed  to  one 

amendment  to  the  information  should  that  the  recognizance  be  discharged, 

not  be  permitted  which  sets  up  grounds  Motion  to  IMimiM.  —  Where  an  infor- 
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to  show  cause.  ^ 

XI  TsiAL  —  1.  Affording  Speedy  Belief  —  The  value  of  tne 
right  in  quo  warranto  often  depends  upon  the  promptness  with 
which  the  remedy  can  be  enforced,  and  to  afford  a  speedy  remedy 
the  courts  are  authorized  to  order  the  instanter  return  of  pro- 
cesses, and  upon  such  return  to  fix  a  reasonable  time  within 
which  a  defendant  must  plead ; '  and  it  is  held  that  the  court 
may  give  such  cases  precedence  on  the  docket.' 

SL  Eight  to  Trial  by  Jury.  —  It  appears  to  be  the  general  prac- 
tice to  submit  all  issues  of  fact  in  informations  in  the  nature  of 
quo  warranto  to  a  jury.  This  may  be  gathered  from  many  cases 
in  which  no  question  was  raised  as  to  the  right  to  such  a  trial, 
though  in  many  other  cases  it  will  appear  that  such  issues  were 
tried  by  the  court.'*    But  the  authorities  are  not  uniform  upon 

matioD  in  the  nature  of  quo  warranto  a  writ  of  quo  warranto  and  at  the  same 

is  filed  by  a  private  person  as  relator  time,  and  subject  to  such  motion,  file 

to  try  the  right  to  a  public  office,  and  his    answer    to    the    writ.      Com.    v. 

security  for  costs  is  not  executed  ac-  Swank,   79   Pa.   St.    156;     Murphy   9. 

cording  to  the  statute  before  the  com-  Farmers'  Bank,  20  Pa.  St.  415. 

mencement  of    the    proceedings,    the  Kotion  to  Dismisi  Complaint  and  (^uudi 

respondent    may     move    to    dismiss.  Writ. —  In  ^/a^ama,  in  a  proceeding  in 

Taylor  v.  State,  31  Ala.  386.  the  nature  of  quo  warranto  on  the  rela- 

1.  Com.   V,   Dillon,  81*   Pa.  St.  46;  tion  of  a  private  relator  for  the  disso- 

Com.   V,  Swank,  79  Pa.  St.  156;    Mur-  lution  of  a  corporation  under  the  code, 

phy  V,  Farmers'  Bank,  20  Pa.  St.  415;  the  respondent  may  demur  to  the  com- 

Com.  V,  Commercial  Bank,  28  Pa.  St.  plaint  or  petition,  and   also  move  to 

393.  quash  the  writ,  and  all  the  assignments 

The  Court  Will  Conddor  Hot  Kerely  of  demurrer,  which  are  also  grounds 

LogalQnostions  which  may  be  involved,  of  the  motion  to  quash,  are  available 

but  the  broad  questions  of  the  justice  as  well   upon  the  motion  as  upon  the 

and     propriety     of    the     proceeding,  demurrer;  and  in  such  a  case  the  ap- 

Com.  V.  Dillon,  81*  Pa.  St.  46.  peltate  court  need  only  review  the  ac- 

Bolator'i  Prima  Fade  Title  Suffident  on  tion  of  the  trial  court  in  overruling  the 

Motion  to  Quash.  —  Where  the  relator  motion  to  quash.     Capital  City  Water 

shows  a  prima  facie  interest  so  as  to  Co.  v.  State,  105  Ala.  406. 

entitle  him  to  sue  out  a  writ  of  quo  2.  See  supra,  VI.  5.  Process  —  Rule  to 

warranto  without  the  intervention  of  Plead, 

the  attorney-general,  whether  or  not  he  3.  Hunnicutt  v.  State,  75  Tex.  233; 

has  any  truly  valid  claim  to  the  office  People  v.  Van  Slyck,  4  Cow.  (N.  Y.) 

ia  question  will  not  be  construed  upon  297. 

a  motion  to  quash  the  writ.     K  prima  Statutory  Providon  is  sometimes  made 

facie  title  in  the  relator  is  sufficient  for  to   this  end.     Slate  v.  Osburn,  (Nev. 

the   purpose  of  the  argument  of  the  1898)  51  Pac.  Rep.  838. 

motion   to  quash   the   writ.     Com.   v.  Conrt    Kay    BoftiiO.  —  In    Com.     v. 

Swank,  79  Pa.  St   156.  Sparks,  6  Whart.  (Pa.)  416,  the  court 

Matter  on  Faeo  of  Suggestion.  —  A  mo-  refused  to  set  a  day  for  the  argument 

tion  to  quash  must  be  for  some  defect  of  a  demurrer  to  a  plea,  saying  that  it 

in  the  suggestion  itself,  and  not  for  any  did  not  believe  the  case  to  be  one  which 

matter  outside  of  it.     Mere  defects  in  was  entitled  to  any  preference,  there 

form  that  can  be  amended  will  not  be  being  nothing  which  exempted  the  writ 

regarded.     Com.  v,  Graham,  64  Pa.  St.  of  quo  warranto  from    the    ordinary 

339;    Commercial   Bank   v.   M'Caa,  8  rules. 

Smed.  &  M.  (Miss.)  720.  4.  The  English  Cases  wherein  the  is- 

Atter  Pleading  to  the  Suggestion  it  is  sues  of  fact  were  tried  by  a  jury  are 

too  late  to  move  to  quash.     Com.  v,  adverted  to  to  show  the  course  of  the 

Dillon,  81*  Pa.  St.  46.  practice  at  common  law,  as  follows: 

But  a  respondent  may  move  to  quash  Rex   v.  Bennett,  i  Stra.   loi;    Re&  dw 
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the  question  whether  a  respondent  may  demand  a  jury  as  a  mat- 
ter of  right.  The  decisions  turn  upon  constitutional  provisions 
under  which,  in  some  jurisdictions,  the  right  is  maintained,^ 
upon  the  theory  that  a  trial  by  jury  in  such  cases  is  according  to 
the  course  of  the  common  law  and  is,  therefore,  preserved  under 
a  general  constitutional  provision  guaranteeing  the  right  of  jury 
trials,*  or  the  proceeding  being  a  regular  action  at  law  under  the 
statute,'  while  in  others  the  authorities  maintain  that  the  consti- 
tutional guaranty  of  the  right  to  a  jury  trial  embraces  only  the 
cases  in  which  a  jury  trial  is  according  to  the  course  of  the  com- 
mon law,  and  is,  therefore,  inapplicable  to  informations  in  the 
nature  of  quo  warranto.* 

Bell,  3  Stra.  995;  Nevill  v.  Payne,  Cro.  Circuit  Court  a  respondent  cannot  be 

Eliz.  304;  Rex  V.  Francis,  2  T.  R.  484;  deprived  of  a  trial  by  jury.     People  v. 

Rex  V.  Philips,  i    Burr.  293;    Rex  v.  Doesburg,  16  Mich.  133. 

Carpenter,  2  Show.  47;  Rex  V.  Maiden,  Gontroveny     GonoeaETdng     Fw|Mirly  — 

4  Burr.  2135;  Darell  V.  Bridge,  I  W.  Bl.  PubUo  Office. —  In    Bradford   v,  Terri- 

46.     But  in  State  v.  Johnson,  26  Ark.  tory,  i  Okia.  366,  it  was  held  that  the 

281,  the  court  cited  the  Act  3  Geo.  II.,  amount  in  controversy  was  the  salary 

c.  25,  providing  for  juries  in  informa-  and  emoluments  of  the  office,  to  oust 

tions  of  this  character,  as  supporting  the  respondent  of  which  the  proceeding 

the  view  that  at  common  law  questions  was    instituted,    under    the    Seventh 

of  fact  in  such  cases  were  tried  by  the  Amendment  to  the  Federal  Constitu- 

court,  as  otherwise  there  would  have  tion,    providing    that    "  in    suits    at 

been  no  necessity  for  that  act.  common  law  where  the  value  in  con- 

Btatute.  —  The  right  may  exist  under  troversy   shall   exceed  twenty  dollars, 

statute,  in  which  event  the  court  can-  the  right  of  trial  by  jury  shall  be  pre- 

not  deny  it.     State  v,  Gilmore,  23  La.  served.*'  etc. 

Ann.  606.  Or  if  under  the  statute  the  But  in  Atty.-Gen.  v.  Sullivan,  163 
proceeding  is  to  be  tried  by  the  judge  Mass.  451.  it  was  held  that  whether  or 
without  a  jury,  there  is  no  error  in  re-  not  an  information  to  declare  a  forfeit- 
fusing  a  jury.  Kennard  v.  Louisiana,  ure  of  the  charter  of  a  private  corpora- 
92  U.  S.  482.  tion  would  be  held  to  be  a  controversy 

Abienoe  of  Constitatioiial  Baquirement.  concerning  property,  within  the  mean- 

—  In  the  absence  of  a  mandatory  pro-  ing  of  the  article  of   the  constitution 

vision  in  the  constitution  declaring  that  which  secures  a  jury  trial  in  all  con- 

a  jury  may  be  either  demanded  or  de-  troversies  concerning  property,  a  pub- 

nied  as  a  matter  of  course  in  the  trial  lie  office  is   not  prope.rty   within   the 

of  civil  cases,  the  subject  is  held  to  be  meaning  of  that  article     To  the  same 

a  proper  one  for  statutory  regulation,  point  see  also  State  v.  Johnson,  26  Ark. 

and  a  quo  warranto  proceeding  is  held  281. 

to  come  within  the  class  of  actions  in  2.  Buckman-v.  State,  34  Fla.  54;  Van 

which  the  code  recognizes  the  power  of  Dorn  v.  State,  34  Fla.  62. 

the  court  to  refer  any  specific  issue  or  8.  People   v,    Havird,   2   Idaho  498; 

question    of  fact   to  a  jury  for  trial.  Reynolds  v.  State,  61  Ind.  402. 

Londoners^.  People,  15  Colo.  570.  4.  State   v,    Johnson,   26    Ark.   281; 

1.  Ex   /.    Atty.-Gen.,    i     Cal.     85;  Taliaferro  v.  Lee,  97  Ala.  92;  State  v, 

Buckman  v.  State,  34  Fla.  54;    People  Minnesota  Thresher  Mfg.  Co.,  40  Minn. 

V.  Havird,  2  Idaho  498;    Paul  v.  Peo-  213;  State  v.  Vail,  53  Mo.  97;  State  v. 

fie.  82  III.  82;    Reynolds  v.  State,  61  Lupton,  64  Mo.  415;  State  v,  Fawcett« 

nd.  402;    People  v,  Albany,  etc.,   R.  17  Wash.    188;    State   v,   Doherty,   16 

Co.,  57  N.  Y.  161;    Com.  V.  Walter,  83  Wash.  384. 

Pa.  St.  105;  Com.  V.  Allen,  70  Pa.  St.  Original  Jnrisdietion  of  Bupreme  Court. 

472;    Respublica  v.  Wray,  3  Dall.  (Pa.)  —  In  State  v.  Johnson,  26  Ark.  281,  the 

490;  Bradford  v.  Territory,  i  Okla.  374.  court  held  that  the  right  of  trial  by  jury 

Issuot  from  Sapiremo  Conrt  to  Cironit  did  not  extend  to  summary  proceedings 

Gonrt.  —  Where  issues  of  fact  are  sent  nor  to  civil  proceedings  against  public 

down  from  the  Supreme  Court  to  the  officers;  that  the  writ  of  quo  warranto, 
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If  Tlim  It  Vo  Ima  of  Iktt,  and  no  disputed  fact  between  the  par- 
ties, or  if  all  the  facts  as  to  the  merits  are  admitted,  there  is  no 
error  in  refusing  a  trial  by  jury,  for  in  such  a  case  it  only  remains 
for  the  court  to  pronounce  the  judgment  of  law  upon  the  facts.  ^ 

3.  Burden  of  Proof — a.  In  General.  —  As  has  been  shown, 
the  form  of  the  issue  in  quo  warranto,  as  between  the  state  and  the 
respondent,  is  not  like  that  in  other  civil  proceedings.  When 
the  defendant  is  called  upon  to  show  his  title,  his  plea  or  answer 
presents  the  first  issue  of  fact,  and  the  burden  of  proof  is  upon 
him  to  establish  it.' 

BUtutory  Pirorifiou  Ghangiag  tha  Fom  of  ProoMdisg,  or  substituting  an 
action  for  the  writ  or  information,  do  not  change  the  position  of 
the  defendant  as  against  the  state,  and  the  rules  of  evidence  and 
the  presumptions  of  law  and  fact  are  held  to  be  the  same  in  a 
proceeding  by  the  state  as  they  were  under  the  writ  or  informa* 
tion.* 

being  a  civil  proceeding  against  a  pub-  that  he  had  a  right  to  the  standing  juty, 

lie  officer,  may  be  heard  without  a  jury,  and  his  contention  that  as  the  standing 

and  that  the  original  jurisdiction  of  the  jury  had   been  discharged  the  cause 

Supreme  Court  did  not  contravene  the  could  not  be  tried  at  that  term,  were 

right  of  trial  by  jury.  overruled. 

And  in  Taliaferro  v.  Lee,  97  Ala.  92,  A  Speeial  Jury   will   not  be  ordered 

the  court  said:  "  To  hold  that  a  trial  by  where  there  is  nothing  in  the  circum- 

jury  is  the  constitutional  right  of  the  stances  to  make  the  case  an  extreme 

relator    and    respondent  in   quo  war-  one.     People  tr.  McGuire,  43  How.  Pr. 

ranto  would  be  to  nullify  the  provision  (N.  Y.  Supreme  Ct.)  67. 

of  the  constitution  conferring  original  8.  State    v,   Gleason,    12    Fla.    265; 

jurisdiction  in  certain  cases  upon  the  People  v.  Cooper,  139  111.  461;  Gunter- 

Supreme  Court   to  issue  and  try  the  man  v.  People,  138  III.  52a;  People  v, 

writ,  since  that  court  is  without  power  Ridgley,  21  111.  65;  Clark  v.  People,  15 

or  authority  to  empanel  a  jury  for  the  111.  217;  Kamp  v.  People,  141  111.  16; 

trial  of  any  cause  before  it.     This  fact  Swarth  v.  People,  109  111.  632;  People 

was  known  to  the  makers  of  theconsti-  v,  Bruennemer,  168  III.  487;  People  v. 

tution,  and  is  conclusive  to  show  that  Crawford,  28  Mich.  88;  People  v.  May- 

they  considered  the  trial  of  title  to  an  worm,  5  Mich.  146;  State  v.  Sharp,  27 

office  by  qno  warranto  as  in  the  nature  Minn.  39;  State  v.  Brown,  34  Miss.  688; 

of  an  extraordinary  remedy,  triable  by  State  p.  Barron.  57  N.  H.  502;  State  v. 

the  court  as  other  extraordinary  reme-  Beecher,  15  Ohio  723;  State  v.  Kearn, 

dies,  and  in  respect  to  which  the  right  17  R.  I.  391.     But  see  State  v.  Hunton, 

to  a  jury  trial  was  not  supposed  or  in-  28  Vt.  594. 

tended  to  be  secured  by  the  constitu-  Upon  TraTona  of  Saplieatioa.  —  In  an 

tion.'*  information  against  a   corporation  as 

In  State  v.  Townsley,  56  Mo.  107,  such,  a  traverse  of  the  allegations  of  a 
upon  a  demand  for  a  jury,  the  Supreme  replication  setting  up  the  specific 
Court  sent  the  issues  down  to  the  Cir-  grounds  of  forfeiture  relied  upon  was 
cult  Court  to  be  tried,  but  this  action  held  to  cast  the  burden  upon  the  re- 
was  afterwards  said  to  be  ^jt  gratia,  lator.  North,  etc..  Rolling  Stock  Co. 
State  V,  Lupton,  64  Mo.  415.  v.  People,  147  III.  246. 

1.  Caldwell   v,   Wilson,  121  N.  Car.  8.  Territory  v,  Hauxhurst,  3  Dakota 

425;  Lee  V.  State,  49  Ala.  51.  208. 

In  State  v.  Buchanan,  Wright  (Ohio)  But  in  State  v.  Kupferle,  44  Mo.  154, 

233.  upon  the  return  of  the  writ,  the  it  was  held  that  informations  in  the 

defendant  was  ruled  to  plead  by  the  nature  of  quo  warranto  were  strictly 

next  morning,  and  a  venire  issued  for  civil  proceedings,  and  that  the  burden 

a  jury  returnable  at  that  time  for  the  of  proof  was  to  be  determined  as  in  any 

trial  of  the  issues,  if  a  jury  should  be  other  civil  cause,  and  not  by  reference 

r::quired,  and  the  defendant's  objection  to  the  form  and  history  of  the  obsolete 
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b.  As  Between  Claimants.  —  But  the  rule  is  different  as 
between  a  claimant  of  an  office  and  the  respondent,  for  as 
between  these  parties  the  plaintiff  has  the  burden  of  proving  his 
own  title  as  in  other  civil  actions ;  *  and  •  this  is  held  to  be  the 
case  although  the  proceeding  is  nominally  on  behalf  of  the  state, 
or  where  the  state  is  actually  a  party,  the  real  controversy  being 
upon  the  rights  of  the  relator  and  the  defendant.* 

Xn.  JuDGKEVT — 1.  In  General  —  In  an  action  in  the  nature 
of  quo  warranto  against  an  officer  or  individual,  the  judgment  is 
ouster;  and  when  against  a  corporation  to  declare  a  forfeiture  for 
misuser,  nonuser,  or  surrender,  the  judgment  is  ouster  and  seizure 
into  the  hands  of  the  sovereign  or  state,  if  the  franchise  can  be 
used  and  enjoyed  by  the  sovereign  or  state,*  and  a  judgment  of 

writ.  In  this  case,  however,  ihe  issue  claiming  the  franchise  must  plead  and 
was  one  between  the  relator  and  the  prove  a  good  title,  and  that  the  state  is 
respondent,  in  which  the  state  had  no  bound  to  prove  nothing,  yet  when,  as 
interest  if  the  relator  could  not  succeed,  in  this  case,  it  is  admitted  that  the  de- 
being  an  attempt  by  the  relator  to  oust  fendanr  has  had  a  good  title  and  the 
an  officer  of  a  private  corporation  from  only  ground  of  proceeding  is  a  claim 
an  office  which  it  was  alleged  the  re-  of  abandonment  or  forfeiture,  the 
spondent  usurped  and  to  which  the  re-  affirmative  of  the  issue  and  the  burden 
lator  was  entitled.  State  v.  Hun  ton,  of  proof  are  on  the  state.  See  also 
28  Vt.  594.  Territory  v,  Virginia  Road  Co.,  2  Mont. 

Under  a  Statute  Oivlng  &  Semedy  by  109,  wherein  it  was  held  that  where  the 

Action  in   the  place  of  the  writ  of  quo  district  attorney  engrafted  into  the  in- 

warranto,  or  information  in  the  nature  formation  specific  matters  upon  which 

of  quo  warranto,  and  providing  that  the  he  relied  for  a  forfeiture,  making  direct 

districtattorney  may,  in  addition  to  the  charges    in    addition    to    the  general 

cause  of  action  on  behalf  of  the  people,  charge,  instead  of  setting  up  specific 

set  forth  the  name  of  the  person  en-  charges  in    his  replication,   the  only 

titled  to  the  office  in  question,  with  a  effect  was  to  form  an  issue  upon  the  in- 

statementof  his  right  thereto,  and  that  formation  and  plea  instead  of  upon  the 

in  such  case  judgment  may  be  rendered  plea  and  replication,  and  possibly  to 

upon  the  right  of  the  defendant  and  change  the  burden  of  proof  in  the  trial 

also  upon   the   right  of  the   party  so  of  the  cause. 

alleged  to  be  entitled,  or   only  upon  1.  Tillman  v.    Otter,    93    Ky.    600; 

the  right  of  the  defendant,  as  the  form  Brown  z/.  Jeffries,  42  Kan.  605;  Tarboz 

of  action  and  justice  may  require,  the  v.  Sughrue,  36  Kan.  228. 

complaint  is  not  required  to  be  more  2.  States'.  Cobb,  2  Kan.  48;  Vrooman 

certain  than  was   required   in   an   in-  v.  Michie,  69  Mich.  42;  Atty.-Gen.  v. 

formation  at  common  law,  and  the  bur-  May,  99  Mich.  538;  People  v.  Lacoste, 

den  of  proof  is  upon  the  defendant  to  37  N.   Y.   192;    People  v.  Anthony,  6 

show  his  right  to  the  office  when  it  is  Hun  (N.  Y.)i42;  People  v.  Thacher,  55 

challenged  by  the  people.     People  v,  N.  Y.  535;    People  v.  Clute,  52  N.  Y. 

Clayton,  4  Utah  433;  Montgomery  v.  577;  Roberts  </.  Calvert,  98  N.  Car.  580. 

State,  107  Ala.  384.  8.  State  v.  Real  Estate  Bank,  5  Ark. 

Form  of  Pleading  —  Charge  of  Forfeiture  598;    People  v,  Dashaway  Assoc.,  84 

in  Information. —  In  State  z^.  Haskell,  14  Cal.  118;  Chambers  v.  Baptist  Educa- 

Nev.  209,  the  complaint  alleged  a  grant  tional  Soc,  i  B.  Mon.  (Ky.)  220;  Com. 

of  the  franchise  in  question  and  its  ac-  v.  Union  F.  &  M.  Ins.  Co.,  5  Mass.  230; 

ceptance  and  enjoyment  until  a  stated  Atty.-Gen.    v.  Salem,   103  Mass.   139; 

period,   at   which   latter  time,  it   was  People  v,  Rensselaer,  etc.,   R.  Co..  15 

charged,    the  defendants  did    certain  Wend.  (N.  Y.)  128;  People  v.  Hudson 

acts  amounting  to  an  abandonment  or  Bank,    6  Cow.   (N.    Y.)  217;    Rex  v. 

forfeiture,  which  allegations  were  de-  Leigh,  4  Burr.  2143;  Reg.  v.  Tyrrill, 

nied  by  the  answer.     The  court  held  11  Mod.  235;  Rex  v.  London,  i  Show, 

that  while  it  was  the  general  rule  in  274. 

cases  of  this  character  that  the  person  Franohieet   Hot  Deetroyed.  —  A  judg- 
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ouster  and  dissolution  under  statute  is  equivalent  to  the  latter.* 

Jmlffmimt  of  Forfeiture — Appointment  of  BeoeiTer.  —  A  judgment  of 
forfeiture  of  corporate  franchises  is  the  end  of  the  proceeding, 
and  the  court  cannot  appoint  a  receiver,  but  a  new  suit  must  be 
commenced  for  that  purpose  unless  there  is  statutory  authority 
for  the  appointment  of  a  receiver  in  the  quo  warranto  proceeding.* 
%  Ouster  of  Particular  Franchises.  —  Where  a  corporation 
assumes  to  exercise  a  particular  franchise  which  it  has  no  power 
under  its  charter  to  exercise,  quo  warranto  may  be  brought,  and 
the  judgment  may  be  ouster  of  the  particular  franchise  without 
affecting  the  corporation  in  regard  to  its  proper  franchises.' 
3.  Fine.  —  As  the  information  in  the  nature  of  quo  warranto 


ment  against  a  defendant  in  a  writ  of 
qu3  warranto  does  not  destroy  the  fran- 
chises, but  leases  them  to  be  held  by 
the  state  or  such  person  as  has  the  title 
thereto.  State  v.  Harris,  3  Ark.  570; 
People  V.  Dashaway  Assoc.,  84  Cal. 
114;    Campbell  v,  Talbot,   132   Mass. 

177. 
Inoompatible     Oflbes  —  Bleetion.  —  In 

Pennsylvania  it  was  held  that  if  the  de- 
fendant held  two  offices  which  were  in- 
compatible with  each  other,  a  judgment 
of  ouster  would  be  entered  against  him 
in  accordance  with  his  election,  but 
that  if  he  refused  to  make  an  election 
judgment  would  be  according  to  the 
petition  of  the  relator.  Com.  v,  Haes- 
eler,  161  Pa.  St.  92;  De  Turk  v.  Com., 
129  Pa.  St.  151. 

1.  People  V.  Rensselaer,  etc.,  R.  Co., 
15  Wend.  (N.  Y.)  128;  People  v.  Ravens- 
wood,  etc..  Turnpike,  etc.,  Co.,  20 
Barb.  (N.  Y.)  518. 

In  Massachusetts  it  is  said  that  in  the 
case  of  a  business  corporation,  where 
the  object  of  the  information  is  merely 
to  declare  the  charter  forfeited  and  to 
exclude  the  corporation  from  the  right 
farther  to  exercise  its  franchises,  a 
judgment  of  ouster  is  appropriate. 
Strictly  and  technically  a  judgment 
either  of  seizure  or  of  ouster  probably 
does  not  dissolve  the  corporation,  but 
it  at  least  suspends  the  right  to  exercise 
its  franchises.  Campbell  v.  Talbot,  132 
Mass.  177. 

A  lUre  Judgment  of  Forfeiture  does  not 
ipso  facto  work  a  dissolution  of  the 
corporation,  bat  there  must  be  execu- 
tion for  the  seizure  of  the  franchises 
before  the  penalties  of  forfeiture  take 


2.  Havemeyer  v,  Superior  Ct.,  84 
Cal.  327     See  article  Receivers. 

8.  People  r.  Dashaway  Assoc,  84 
Cal.  118;  State  v.  Norwalk,  etc..  Turn- 
pike Co.,  10  Conn.  167;  State  v,  To- 
peka,  31  Kan.  454;  State  v.  Regents, 
55  Kan.  389;  People  v.  Rensselaer, 
etc.,  R.  Co.,  15  Wend.  (N.  Y.)  113; 
Com.  V,  Delaware,  etc..  Canal  Co.,  43 
Pa.  St.  301. 

Forfeiture  of  Charter.  —  But  judgment 
ousting  the  corporation  of  its  corporate 
franchises  has  been  entered  in  such 
cases.  Com.  v.  Northeastern  El.  R. 
Co..  161  Pa.  St.  409. 

Violation  of  Statute.  —  Where  the  cor- 
poration has  been  guilty  of  acts  which 
by  statute  are  made  a  cause  of  forfeit- 
ure, it  is  held  that  the  court  must  enter 
such  a  judgment.  State  v.  Oberlin 
Bldg.,  etc.,  Assoc,  35  Ohio  St.  264, 
rt'A'n^ State  v.  Pennsylvania,  etc..  Canal 
Co.,  23  Ohio  St.  121. 

But  where  the  abuse  or  misuser  is  in 
a  particular  which  it  is  not  declared  by 
statute  shall  operate  as  a  forfeiture,  the 
court  may  in  its  discretion  determine 
whether  the  corporation  should  be 
ousted  of  its  franchise  to  be  a  corpora- 
tion, or  merely  from  the  exercise  of  the 
franchise  illegally  assumed.  State  v, 
Oberlin  Bldg.,  etc,  Assoc,  35  Ohio  St. 
264;  State  V,  Central  Ohio  Mut.  Relief 
Assoc,  29  Ohio  St.  399. 

In  Xiohigaa  it  was  held  that  though 
the  relator  has  been  legally  injured, 
where  the  act  complained  of  was  not 
done  in  bad  faith  towards  him  it  would 
be  a  harsh  proceeding  to  enter  a  judg- 
ment of  ouster  from  such  franchises  as 
were  legally  possessed,   and  that  the 


place.     Nevitt  v.  Port  Gibson  Bank,  6  purposes  of  justice  would  be  fully  an- 

Smed.    &   M.    (Miss.)   514;    People   v.  swered  by  a  judgment  of  ouster  from 

Richardson,  4  Cow.  i^,  Y.)  122.     But  the  illegal  franchises,  with  a  nominal 

this  writ,  in  point  of  fact,  is  not  always  fine.     People    v.    Young  Men's,    etc, 

issued.     2  iCyd  on  Corp.  409.  Bene  v.  Soc,  4  c  Mich.  67. 
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was  originally  regarded  as  a  criminal  proceeding,  the  judgment 
upon  conviction  was  formerly  fine  as  well  as  ouster,  though  at  a 
very  early  date  the  proceeding  lost  this  character  and  the  fine 
came  to  be  merely  nominal.* 

In  the  United  statet  the  courts  are  often  invested  with  the  power 
to  inflict  a  fine  upon  judgment  of  ouster,*  but  where  there  is 
nothing  to  charge  the  defendant  with  evil  intent,  or  where  it 
appears  that  he  acted  from  mistaken  views,  the  court  will  not 
avail  itself  of  this  power.' 

4.  Adjudication  of  Relator's  Eight.  —  As  has  been  shown,  the 
primary  object  of  a  quo  warranto  proceeding  is  to  try  the  title  of 
the  respondent,  but  the  remedy  has  been  extended  by  statute  so 
that  now  the  right  of  a  relator  may  be  adjudicated  in  the  same 
proceeding.* 

5.  Effect  of  Judgment  of  Ouster  and  for  Belator.  —  A  judgment  of 
ouster  divests  the  person  ousted  of  all  official  authority  and  com- 
pletely excludes  him  from  the  office  as  long  as  the  judgment 
remains  in  force.* 

1.  3  Black.  Com.  263.  See  supra,  I.  Before  Pronooneing  Judgment  the  Court 
Nature  of  Quo  Warranto  Proceedings,        Will   Hear  Conneel  as  upon   a   rule   to 

In   Stale    v,   Gleason,    12   Fla.   218,  show^  cause  why  a  fine  should  not  be 

Westcott,   J.,    said:    "It  would  seem  imposed  upon  the  respondent.     Adams 

that  originally  there  could  have  been  v.  Haines,  48  N.  J.  L.  25, 
no  objection  to  have  proceeded  at  the        Hominal  Fine.  —  There  being  no  pre- 

same  time  by  writ  of  quo  warranto  to  tense  of  improper  motives  on  the  part 

determine  the    civil  right  and  by  in-  of  a  person  ousted  from  office,  the  couit 

formation  to  fine  for  the  usurpation.*'  will  impose  only  a  nominal  fine.     Stale 

Fine  Pardoned. —  In  Reg.  v.  Tyrrill,  v.   Brown,   5   R.   I.   11 ;  State  Bank  t/. 

II  Mod.  235,  judgment  was  given  that  State,  i   Blackf.  (Ind.)  274;  People  v. 

the  defendant  should  be  ousted  of  his  Young  Men's,    etc.,   Benev.   Soc.,  41 

office,  but  pardoning  the  fine.  Mich.  67. 

2.  People  V.  Perry,  79  Cal.  105 ;  Atty.-  If  the  Court  Omiti  to  Impoee  aFine,  this 
Gen.  V.  Salem,  103  Mass.  139;  Atty.-  is  conclusively  for  the  benefit  of  the  de- 
Gen.  z^.  Sullivan,  163  Mass.  446;  People  fendant,  and,  even  if  improper,  the 
V,  Rensselaer,  etc.,  R.  Co.,  15  Wend,  omission  cannot  be  assigned  as  error. 
(N.  Y.)  128;  People  v.  Ravens  wood.  State  Bank  v.  State,  i  Blackf.  (Ind.) 
etc..  Turnpike,  etc.,  Co.,  20  Barb.  (N.  274. 

Y.)  518;  Adams  v,  Haines,  48  N.  J.  L.  4.  See  j^^r^z,  II.  3.  h,  (2)  Title  of  Re- 

25;  Hammer  v.  State,  44  N.  J.  L.  667;  lator  to  Office, 

Miller  v.  Utter,  14  N.  J.  L.  84;  Davis  Where  the  Defendant  Faila  to  Appear, 
V.  Davis,  57  N.  J.  L.  203;  State  v.  judgment  of  ouster  can  be  rendered 
Pierce,  35  Wis.  loi.  against  him,  but  the  court  cannot  de- 
In  the  Aheenoe  of  Statute  it  is  held  termine  the  right  of  the  relator  to  the 
that  the  court  is  not  justified  in  impos-  office  in  such  a  case.  People  v.  Con- 
ing a  fine.  State  i/.  Kearn.  17  R.  I.  nor,  13  Mich.  238. 
393,  wherein  the  court  said  that  an  ex-  5.  Fulgham  v.  Johnson,  40  Ga.  x66; 
amination  of  the  numerous  authorities  Jayne  v,  Drorbaugh,  63  Iowa  7TI; 
discloses  no  judgment  of  ouster  and  People  v,  Stephenson,  q8  Mich.  218; 
fine  except  in  cases  where  a  statute  Fawcett  v,  Superior  Ct.,  15  Wash.  342; 
specially  authorizes  the  imposition  of  U.  S.  v,  Addison,  6  Wall.  (U.  S.)  297, 
a  fine,  and  that  even  the  nominal  fine  22  How.  (U.  S.)  175.  See  infra,  XIV. 
spoken  of  by  Blackstone  is  now  gen-  Appeal  and  Review. 
erally  disregarded.  Holding  Over  After  lodgment  of  Outer. 

3.  State  V.  Bernoudy,  36  Mo.  279;  St.  —  A  provision  that  officers  **  shall  hold 
Stephen  Church  Cases,  25  Abb.  N.  Cas.  their  offices  during  the  terms  for  which 
(N.  Y.  C.  PI.)  258;  People  v,  Nolan,  65  they  were  elected,  •  *  •  and  nntil 
How.  Pr.  (N.  Y.  Supreme  Ct.)  468.  their  successors  shall  be  duly  qualified 
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A  Judgment  in  fftTor  of  a  BeUtor  ia  a  proceeding  by  information  to 
try  the  title  to  a  public  office  is  self-executing,  and  without  the 
aid  of  process  or  further  action  from  the  court  it  accomplishes 
the  object  sought  to  be  obtained.^ 

6.  Judgment  After  Szpiration  of  Offiee.  —  In  some  states  it  is  held 

that  a  judgment  of  ouster  will  not  be  entered  against  an  officer 
after  his  term  of  office  has  expired,  because  no  substantial  right 
could  be  subserved  by  such  a  judgment.*     On  the  other  hand,  it 

to  enter  upon  the  discharge  of  their  the  court  ordered  a  certified  copy  of  the 
separate  duties/'  refers  to  officers  hold-  judgment  to  be  transmitted  to  the  gor- 
ing over  after  the  expiration  of  their  ernor  of  the  state  for  his  action,  and  an 
terms,  and  not  to  such  as  may  have  application  was  made  to  the  court  for 
been  adjudged  to  have  forfeited  their  a  rule  upon  the  defendant  to  show 
offices  by  the  judgment  of  a  court  of  cause  why  contempt  process  should  not 
competent  jurisdiction.  Such  judg-  issue  against  hi'm  for  continuing  to 
ments  take  effect  from  their  rendition  perform  the  duties  of  the  office.  The 
and  produce  an  instantaneous  vacancy  court  refused  to  grant  the  rule,  upon 
in  the  office.  Hyde  v.  State.  52  Miss,  the  ground  that  it  had  no  jurisdiction 
665.  See  also  Londoner  v.  People,  15  to  enforce  the  judgment  of  ouster,  say- 
Colo.  557.  ing  that  it  had  a  right  to  act  upon  the 

But  in  State  v.  Smith,  17  R.  I.  416,  legal  presumption  that  when  the  gov- 

where    the   defendant  justified    upon  ernor   was  officially   informed  of    the 

two  grounds,  first,  under  a  re-election,  judgment  of  ouster  he  would  promptly 

and   second,   under  his    right  to  hold  comply  therewith  and  issue  a  com  mis- 

over   under  a  former  election,  it  was  f'ion  to  the  relator, 
held  that  upon  finding  that  the  defend-        A  Writ  of  Anistanoe  or  LoaTO  to  Issue 

ant  had  no  right  to  hold  under  theelec-  an  Ezooation  should  not  be  granted  di- 

rton  in  which  the  relator  claimed,  but  recting  the  sheriff  to  put  the  successful 

still  had  a  right  to  hold  over  until  his  party  into  possession  of  the  office  and 

successor  could  qualify,  a  judgment  of  the  books  and  papers  belonging  to  it. 

ouster  should  be  limited  to  his  holding  So  far  as  the  office  is  concerned,  such 

or  exercising  the  office  until  his  succes-  judgment  executes  itself,  and  so  far  as 

sor  could  qualify  to  act.  the  possession  of  the  books  and  papf'.rs 

1.   Fawcett  v.  Superior  Ct.,  15  Wash,  is  concerned,  the  remedy  provided  by 

342;    State  r.  Superior  Ct.,    15  Wash,  the  code  must  be  pursued.     Peoples. 

376;  Jayne  V.  Drorbaugh,63  Iowa  711;  Con  over,  6  Abb,  Pr.  (N.  Y.  Supreme 

People   V.  Stephenson,  98   Mich.  218;  Ct.)  220. 

State  V.  Owens,  63  Tex.  265;  Welch  v.        8.  Morris  v.  Underwood,  19  Ga.  560; 

Cook,  7  How.  Pr.  (N.  Y.  Supreme  Ct.)  State  v.  Powell,  loi  Iowa  382;  State  v. 

282,    holding    that    an   application    to  Porter,   58   Iowa  19;    Hurd   v.   Beck, 

cooipel  the  delivery  of  the  books  and  (Kan.  1896)  45  Pac.  Rep.  92;    State  v, 

papers  of  the  office  is  not  a  motion  in  Jacobs,  17  Ohio  143.     See  also  State  v, 

the   pending  proceeding,  but  that  any  Prosser,  16  Wash.  608. 
justice  has  jurisdiction,  and   that  the        On  Appeal.  —  Where  the  only  question 

proceeding  is  independent  of  the  judg-  involved  upon  an  appeal  in  a  proceed- 

ment  in  the  quo  warranto  action,  such  ing  in  quo  warranto  is  as  to  which  of 

judgment  being    merely   evidence   of  two  boards  of  trustees  and  sets  of  offi- 

what  it  determines.     See  article  Public  cers  were  the  rightful  officers  of  a  cor- 

Officers,  antf^  p.  177.  poration,    the    term    of    office   having 

Ord«r  to  DoUvor  Up  Books,  oto.  —  In  expired  prior  to  the  appeal,  the  appeal 

California  a  judgment  in  favor  of  a  re-  will  be  dismissed  on  the  ground  that 

lator  ordered  that  the  person  ousted  there  are  no  material  interests  to  be 

forthwith  yield  and  deliver  up  to  the  determined    by    the    court.     State    v. 

relator  the  said  office  and  all  the  books,  Prosser,  16  Wash.  608;    State  v,  Wick- 

etc,    pertaining    thereto.      People    v,  ersham,  16  Wash.  162.     See  also  State 

Banvard,  27  Cal.  470.  v.  Taylor,   12  Ohio  St.   136;    State  v. 

Prooeodings  Against  Defondant  for  Con-  Tudor,  5  Day  (Conn.)  335,  holding  that 

tempt.  —  In   Fulgham  v.   Johnson,   40  in  an  information  in  the  nature  of  quo 

Ga.  166,  upon  a  judgment  of  ouster,  warranto  to  oust  the   usurper  of  an 
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is  held  that  an  information  will  not  be  dismissed  because  the 
term  of  office  has  expired,*  where  the  statute  provides  for  the 
imposition  of  a  fine  in  the  discretion  of  the  court  and  the  pay 
ment  of  costs  by  the  respondent  should  he  be  found  guilty  of 
intrusion,*  or  where  under  the  statute  the  relator  may  be  entitled 
to  damages  sustained  in  the  event  of  a  recovery  of  a  judgment 
for  the  office,  or  the  value  of  the  office  is  considered  a  property 
right.* 

XnL  Hew  Trial.  —  Where  the  practice  in  reviewing  trials 
upon  issues  in  quo  warranto  proceedings  is  not  provided  for  by 
statute  or  rule  of  court  it  is  governed  by  the  common  law.*  It 
was  once  doubted  whether  a  new  trial  could  be  granted,*  but  it 

office  of  a  private  corporation,  though  622,  which  was  an  information  in  the 
a  charge  may  be  incorrect  and  the  ver-  nature  of  quo  warranto,  alleging  a  re- 
diet  wrong,  if  the  term  of  office  has  ex-  lator*s  election  to  the  office  of  a  pru- 
pired  and  a  new  election  been  had,  the  dential  committee  of  a  school  district 
relator  is  no  longer  kept  out  of  any  and  a  usurpation  of  the  office,  the  de- 
office,  and  the  defendant  does  not  hold  fendant  signed  and  filed  the  following 
the  office  to  deprive  him  of  which  the  paper:  *'  To  prevent  further  contro- 
prosecution  was  commenced;  and  a  versy  in  the  district  and  for  the  promo- 
matter  of  costs  between  the  litigating  tion  of  harmony  in  the  school  work, 
parties,  which  a  new  trial  would  settle,  I  have  resigned  the  office  of  prudential 
is  not  of  sufficient  magnitude  to  de-  committee,  *  *  *  and  make  no 
mand  a  new  trial.  further    claim    to    hold   such    office.** 

1.  Jadgment  of  Ouster.  —  In  Com.  </.  Thereupon  the  defendant  moved  to 
Swasey,  133  Mass.  540.  it  was  held  that  dismiss,  and  the  plaintiff  moved  for 
it  is  not  the  purpose  of  quo  warranto  to  judgment  of  ouster  on  default,  and  it 
put  into  the  office  the  person  entitled  was  held  that  there  should  be  a  judg- 
thereto,  but  only  to  oust  the  usurper,  ment  prohibiting  the  defendant  from 
and  therefore  judgment  will  be  entered  interfering  with  the  office, 
notwithstanding  the  expiration  of  the  8.  People  v.  Rodgers,  118  Cal.  394; 
term  of  the  person  entitled.  State  v.  Pierce,  35   Wis.   loi;  Dean  9. 

2.  People  V.  Hart  well,  12  Mich.  522;  Miller,  (Neb.  1898)  76  N.  W.  Rep.  555. 
Hammer  v.  State,  44  N.  J.  L.  667  [cit-  DiimiMal  of  ApfpeaL  —  A  proceeding  in 
ing  People  v,  Loomis,  8  Wend.  (N.  Y.)  quo  warranto  by  the  state  on  relation 
3^;  Rex  V.  Williams,  i  W.  Bl.  93;  of  a  private  individual  as  claimant  to  a 
Reg.  r.  Blizard,  L.  R.  2  Q.  B.  55].  public  office  will  not  be  dismissed  or  a 

In  Morris  v.  Underwood,  19  Ga.  560,  review  thereof  denied  because  pending 

it  was  held  that  the  title  to  an  office  the  review  in  the  Supreme  Court  the 

would  not  be  tried  when  the  term  of  term  of  the  office  has  expired,  the  office 

office   had  expired,   the  court    saying  being  a  lucrative  one,  notwithstanding 

that  there  could  be  no  fine  inflicted,  the  fact  that  the  statute  has  not  fixed 

and  the  trial  would  be  useless.     This  the  salary  of  the  officer,  but  directs  that 

was  an  information  against  persons  to  he  shall  receive  a  salary  to  be  fixed  by 

compel  them  to  show  by  what  author-  ordinance.     An  adjudication  of  the  title 

ity  they  exercised  the  office  of  directors  is  essential  to  establish  ihe  rights  of  the 

of  a  bank  and  used  the  franchise  of  parties  to  the  emoluments.     This  is  a 

banking,  and  it  was  pointed  out  that  property  right,  and  cannot  be  denied 

the   cases   wherein   another  course  is  because   the   delay  occasioned  by  the 

pursued  are  such  as  involve  officers  of  crowded   condition   of   the  docket  has 

a   public  nature.      See    also  State  v,  rendered  the  active  part  of  the  judg- 

Tudor,  5  Day  (Conn.)  329.  ment  ineffective.    Dean  v.  Miller,  (Neb. 

Bosignation  will  not  prevent  a  judg-  1898)  76  N.  W.  Rep.  555. 
ment.     Rex  v.  Warlow,  2  M.  &  S.  75;        4.  People  v,  Sackett,  14  Mich.  246. 
Reg.    V.    Blizard,    L.    R.   2  Q.    B.  55;        5.  Rex  c.  Bennett,  i  Stra.  101,  where- 

Hunter  v.  Chandler,  45  Mo.  452.  in  a  new  trial  was  refused,  the  justices 

In  Atty.-Gen.   v,  Johnson,  63  N.  H.  being  equally  divided. 
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is  now  well  settled  that  this  proceeding  stands  in  this  respect 
upon  the  same  footing  as  civil  actions  generally.* 

XIT.  Appeal  avb  Beview  —  I.  In  General  —  The  right  to 
appeal,  as  well  as  appellate  procedure,  is  often  expressly  con- 
trolled by  the  statutes  regulating  quo  warranto  proceedings,*  and 
such  express  provision  must  be  complied  with.^ 

Plnality  of  Jndgment.  —  An  appeal  will  not  lie  except  from  a  final 
judgment.* 

1.  People  V,  Sackett,    14  Mich.   246  held  that  if  a  judgment  was  rendered 

[r<Vm^  Rex  V.  Francis,  2  T.  R.  484;  Rex  during  the  vacation  of   the   Supreme 

V.  Maiden,  4  Burr.  2135;  Rex  v.  Jones,  Court  the  appeal  must  be  returned  to 

8  Mod.  201].  the  first  term  of  that  court  to  be  held 

Eflw  Trial  After  Expiration  of  Office. —  thereafter,   otherwise   the  court  loses 

In  State  v.  Tudor,  5  Day  (Conn.)  329,  it  jurisdiction  of  the  case  and  must  dis- 

was  held  that  a  new  trial  would  not  be  miss  it  from  the  docket.     Fontaine  v, 

granted  for  a  misdirection  where  it  ap-  State,  69  Tex.  510.     And  if  an  appeal 

peared  that  the  term  of  the  office  had  is  perfected  during  a  session  of  the  Su- 

expired  and  a  new  annual  election  of  preme  Court  and  is  not  returned  to  that 

officers  had  been  made.  session,  it  will  be  dismissed.     Living- 

8.  A  Writ  of  Error  will  not  lie  where  ston  v.  State,  70  Tex.  393. 

the  statute  allows  only  an  appeal  in  Time  to  File  Tranieript.  —  Under    a 

such   cases.     Livingston   v.   State,   70  general    provision  of  Rev.  Stat.  Tex. 

Tex.  393.  (1895),  the  appellant  or  plaintiff  in  error 

dyil  Aetion.  —  A  quo  warranto  pro-  In  the  prosecution  of  an  appeal  was  re- 

ceedingisin  the  nature  of  a  civil  action  quired  to  file  the  transcript  on  appeal    * 

or  an  action  or  case  at  law  when  con-  with  the  clerk  of  the  Court  of  Civil  Ap- 

sidered  in  connection  with  statutes  reg-  peals  within  ninety  days  from  the  per- 

ulating  appeals  and  the  jurisdiction  of  fecting  of  the  appeal  or  service  of  the 

appellate  courts.     State  v.  De  Gress,  53  writ  of  error.     Another  section  of  the 

Tex.   391;  People  v,  Bruennemer,  168  Revised     Statutes    which     authorizes 

111.  485.  the  proceeding  by  quo  warranto  clearly 

In  California  it  is  held  that  a  code  indicates  that  all   appeals  from  judg- 

proceeding  for  the    determination   of  ments  In  such  cases  should  be  speedily 

conflicting  claims  to  an  office  is  a  *'  case  prosecuted.     The  rule  of  the  Supreme 

at  law  "  within  the  meaning  of  the  con-  Court  made  for  the  Courts  of  Civil  Ap- 

stitutional   provision    relating    to    the  peals,  requiring  transcripts  to  be  filed 

appellate  jurisdiction  of  the  Supreme  within  twenty  days  after  appeal  is  per- 

Court.     People  v.  Perry,  79  Cal.  105.  fecied,  was  held  not  to  be  in  conflict 

General  Statute  Applies  to  All  Clatfee  with  the  law  making  the  general  rule 
Corered.  —  Where  a  statute  gives  the  of  procedure  that  transcripts  shall  be 
right  of  appeal  in  proceedings  in  (}uo  filed  within  ninety  days.  White  r. 
warranto,  the  language  of  the  act  being  Rowlett,  12  Tex.  Civ.  App.  378. 
general,  the  court  cannot  apply  it  to  4.  State  v,  Anderson,  26  Fla.  240, 
one  class  of  cases  mentioned  in  the  act  holding  that  if  an  information  in  the 
and  exclude  another  class  of  those  name  of  the  state  on  the.  relation  of  one 
cases  from  its  operation.  Pollock  v.  claiming  office  under  a  statute  is  dis- 
people, I  Colo.  85.  lliis  construction  missed  on  motion  of  the  relator's  at- 
appears  to  have  been  adopted  in  Illinois,  torney  without  prejudice  to  further 
from  which  state  the  abo^e  statute  was  action  in  another  proceeding,  and  leave 
borrowed.  Dickson  v.  People,  17  111.  is  given  to  withdraw  the  information, 
191;  People  z'.  Ridgley,  21  HI  65;  the  order  of  dismissal  is  in  effect  an 
Donnelly  v.  People.  11  111.  552.  order  of  nonsuit  and  is  not  a  final  judg- 

8.  Term  to  Whloh   Appeal    Taken.  —  ment  on  the  merits. 

Where  the  statute  provided  that  **  all  Writ  of  Error  to  State  Conrt.  —  Where, 

such  appeals  shall  be  prosecuted  to  the  in  a  proceeding  by  information  in  the 

term  of  the  court  in  session  at  either  nature  of  a  quo  warranto,  a  demurrer 

branch,  or  the  first  term  to  be  held,  if  to   the    defendant's   rejoinder  is  sus- 

oot  in  session,  after  judgment  has  been  tained  and  no  judgment  of  ouster  is  en- 

rendered  in  the  District  Court,"  it  was  tered,    and    there   is    nothing  in    the 
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2.  Jnritdiotion.  —  While  the  appellate  jurisdiction  in  quo  war- 
ranto seems  to  be  the  same  as  in  civil  cases  generally,^  it  is  some- 
times necessary  to  refer  to  some  peculiar  provision  of  the  law 
defining  the  power  of  a  particular  appellate  court.' 

Where  a  Federal  (^ueetloii  is  raised  by  a  plea  or  answer  to  a  writ  of 
quo  warranto,  the  Supreme  Court  of  the  United  States  has  juris- 
diction upon  writ  of  error  as  in  other  cases.' 

jiiriidiotion  Dependent  upon  Amount  —  When  the  appellate  jurisdic- 
tion depends  upon  the  amount  in  controversy  it  is  determinable 
by  the  same  considerations  that  determine  the  jurisdiction  of 
inferior  courts,*  e.  g,,  by  the  pecuniary  value  of  the  office.* 

3.  Who  Hay  Appeal  —  Parties  who  are  not  interested  in  the 
judgment  of  the  trial  court  in  the  information  of  quo  warranto 
can  have  no  standing  in  the  appellate  court.*    The  state,  being 

judgment  which  will  prevent  the  re-  where  a  county  or  other  political  Bub- 
spondents  from  continuing  to  exercise  divieion  of  the  state  ii  a  party  does  not 
the  liberties  and  privileges  which  the  apply  to  this  case,  because  the  proceed- 
in  formation     charges     to    have    been  ing  is  against  individuals  and  the  cor- 
usurped,   there   is   no  final  judgment  poration    is    not    a    party.     State    v. 
from  which  a  writ  of  error  can  be  prose-  Jenkins,  25  Mo.  App.  484. 
cuted  from  the  Supreme  Court  of  the  8.  Foster  v.  Kansas,  112  U.  S.  205, 
United    States    to     the     state    court.  4.  See  supra^  III.    3.    d.   Amount  in 
Miners'  Bank  ».  U.  S.,  5  How.  (U.  S.)  Controversy^ 
214.  5.  Hubert  9.  Auvray,  6  La.  595;  U. 

1.  See  supra^    III.    Jurisdiction    and  S.   v,  Addison,  6  Wall.  (U.  S.)  391,  32 

Venue.  How.  (U.  S.)  174,  holding  that  a  writ  of 

8.  To  Saprme  or  Intsnnediate  Appellate  error  will  lie  from  the  Supreme  Court 

OoiDt.  —  Where    the    right    to  hold   a  of  the  United  Stales  to  review  a  judg- 

municipal    oflSce    depends    upon     the  ment  of  ouster  against  one  who  had 

legality  of    the    incorporation   of  the  been  installed  into  a  public  office,  that 

municipality  under  an  act  of  the  legis-  the   pecuniary   value  of    the  office  is 

laturi,  a  franchise  is  involved  in  a  quo  determined    by    the    salary    annexed 

warranto  proceeding  to  test  such  rights,  thereto,  and   that   where  such  salary 

and  a  writ  of  error  is  properly  sued  out  amounts  to  one  thousand  dollars  a  year 

from  the  Supreme  Court  directly  to  the  the  court  has  jurisdiction. 

Circuit  Court.     People  v.  Spring  Val-  Fine  —  Aotion  under  Oodo.  —  An  action 

ley,   129  III.   169,  overruling  People  v.  under  the  Code  of  CaH/orma  to  deter- 

Holu,    92    111.   436,   and    Graham    9.  mine  conflicting  claim  to  an  office  was 

People,   f04    111.   331,   wherein  it  was  held  to  be  a  cause  at  la  vi,  and  the  court 

held  that  such  an  office  was  not  a  Iran-  being  authorized  to  impose  a  fine  of 

chlse,  and  that,  such  a  proceeding  not  five  thousand  dollars  upon  a  judgment 

being  criminal,  and  not  involving  a  against  the   defendant,  a  prayer  that 

freehold  or    franchise   under   the  act  the  defendant  be  fined  five  thousand 

creating  and  defining  the  jurisdiction  of  dollars  was  sufficient  to  make  a  money 

the  Appellate  Court,  the  appeal  should  demand  for  more  than  three  hundred 

have  been  taken  to  the  Appellate  Court  dollars,  so  as  to  give  appellate  juris- 

and  not  directly  to  the  Supreme  Court,  diction  to  the  Supreme  Court,  notwith- 

In  an  information  against  defendants  standing    the    office    was    merely    an 

who  were  acting  as  trustees  of  **  the  honorary   one.     People    v.   Perry,    79 

inhabitants    of    the   village  of   Doni-  Cal.  105. 

phan,'*  charging  that  no  such  village  6.  Appeal  from  Judgme&t  in  FaTor  of 
existed  and  that  the  defendants  were  Belator.  —  Where  the  defendant  is  prop- 
unlawfully,  etc.,  usurping  the  powers  erly  ousted,  he  has  no  right  to  appesl 
not  vested  in  them,  etc.,  filed  in  the  from  a  judgment  declaring  the  relator 
Circuit  Court,  an  appeal  to  the  Court  of  entitled  to  the  office.  People  v,  Knox, 
Appeals  is  proper,  and  the  constitu-  38  Hun  (N.  V.)  238. 
tional    provision    applying    to    cases  Third  Penoas.—  In  Louisiana^   in  a 
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a  party  to  the  proceeding  below,  must  be  a  party  to  the  appeal.* 
Whm  ProMediag  Ii  in  Hatwe  of  PriTate  Aetion.  —  But  under  the  stat- 
ute which  permits  a  private  citizen  by  leave  of  court  to  bring  a 
proceeding  in  the  nature  of  quo  warranto  against  an  incumbent 
of  an  office,  attacking  the  latter*s  title,  the  proceeding  being  in 
the  nature  of  a  civil  suit  between  the  two  parties,  either  party 
has  a  right  to  bring  error  on  his  own  account,  because  the  rights 
of  the  people  are  not  affected  by  it,  and  whichever  party  pre- 
vails, the  people  are  not  estopped  by  the  judgment.* 

4.  ITndertaldng  on  Appeal  -^  If  the  judgment  in  an  information 
in  the  nature  of  quo  warranto  is  against  the  people,  it  is  unneces- 
sary for  the  appellant  to  file  the  usual  undertaking  on  appeal,  as 
no  right  of  the  defendant  is  infringed,  and  the  state  cannot  be 
denied  a  hearing  in  her  own  court  because  no  bond  for  costs  has 
been  filed.' 

6.  Effect  of  Supenedeat  Bond.  — Where  there  is  a  judgment  in 
favor  of  the  relator  and  that  the  defendant  be  ousted  and  pay  the 
costs,  a  supersedeas  bond  upon  appeal  or  error  will  stay  the  pro- 
ceedings for  the  enforcement  of  judgment  for  costs,  but  will  not 

• 

coatroversy  for  office  ander  the  Intra-  from  the  exercise  of  usurped  power,  no 
sion  Act,  a  third  party,  not  holding  or  private  rights  being  involved,  cannot 
daimingtheoffice  in  dispute,  cannot  ap-  be  brought  in  the  name  of  the  common- 
peal  from  the  judgment  of  the  court  wealth  without  the  sanction  of  the  at- 
aqua.  State  v.  Mount,  21  La.  Ann.  755;  torney  for  the  commonwealth,  and 
Guilbeau  v,  Detiege,  32  La.  Ann.  therefore  a  writ  of  error  in  such  a  pro- 
900.  ceeding  brought  without  such  sanction 

in  Com.  r.  Order  of  Solon,  166  Pa.  may  be  dismissed.    Com.  v,  Lexington, 

St.  33,  it  was  held  that  quo  warranto  etc..  Turnpike  Road  Co.,  6  B.  Mon. 

proceedings    by    the    commonwealth  (Ky.)  397. 

could  be  instituted  pending  a  litigation  2.  Vrooman  v.  Michie,  69  Mich.  42. 

between  contending  factions  of  a  oen-  UponBefaial  of  Attomey-Oeneral.  —  In 

efictary      association,     to     determine  Louisiana  it  seems  that  where  a  pro- 

whether     the     corporation     has    any  ceeding  is  brought  in  the  name  of  the 

further  right  to  exist,   and   that  if  a  state  on  the  relation  of  one  claiming  the 

judgment  of  ouster  is  entered  and  the  office    in    question,   and    the  defense 

corporation     does     not     appeal,     the  thereto  is  sustained,   the    proceeding 

minority  party  has  no  standing  to  ap-  may  be  brought  up  for  review  by  the 

peal  from  such  judgment.  relator  if  the  at  torney- general  refuses 

1.  Churchill  v.  Walker,  68  Ga.  681,  to  appeal.     State  v,   Miltenberger,  33 

holding  that  where  the  petition  to  al-  La.  Ann.  263. 

low  the  filing  of  an  information  in  the  8.  People    v,   Clingan,    5  Cal.   390; 

nature  of  a  quo  warranto  has  been  State  r.  Broach,  (Tex.  Civ.  App.  1896) 

granted,  and  the  information  has  been  35  S.  W.  Rep.  86. 

filed  by  the  solicitor-general,  the  state  Bond  Preseribed  by  Court.  —  Where  the 

is  a  party  to  the  proceeding,  and  on  ex-  statute  provides  that  appeals  may  be 

ceprion  to  the  judgment  dismissing  the  taken  upon  such  terms  as  the  District 

case,  the  state  is  a  necessary  party  to  Court  shall  prescribe,  the  court  may 

the  bill  of  exceptions;  State  v.  Reid,  45  allow  an  appeal  without  requiring  any 

La.  Ann.  162,  holding  that  if  the  dis-  bond,  and  if  it  prescribes  a  bond  with- 

trict  attorney  refuses  to  appeal,  the  at-  out  conditions,   this   is  equivalent  to 

torney-general  may  do  so,  and  that  he  allowing  an    appeal  without  a  bond, 

4oes  not  thereby  become  a  party,  nor  because  such  an   undertaking    is    no 

does  the  district  attorney  cease  to  be  a  bond,  and  the  appeal  will  not  be  dis- 

relator.  missed  for  failure  to  execute  a  bond. 

Quo  warranto  to  oust  a  corporation  Pollock  v.  People,  i  Colo.  85. 
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defer  the  relator's  right  to  take  possession  of  the  office,  no  pro- 
cess being  required  to  execute  the  judgment  in  that  respect.* 

6.  Beview  —  Bule  in  Civil  Casea.  —  Being   in  the  nature  of  a 

civil  proceeding,  an  information  in  the  nature  of  quo  warranto  is 
generally  reviewed  upon  the  principles  applicable  to  civil  actions, 
and  not  upon  those  which  prevail  in  criminal  proceedings,  when 
the  latter  differ  from  the  former.* 

1.  Jayne  v.  Drorbaugh,  63  Iowa  711;  definition  of  the  issues  by  the  pleadings 
People  V.  Stephenson,  98  Mich.  218;  the  Supreme  Court  may  assume  that 
Welch  V.  Cook,  7  How.  Pr.  (N.  Y.  Sii-  the  issues  tried  by  the  court  were  set- 
premeCt.)282;  Fawcett v.  Superior Ct.,  tied  before  trial.  State  v,  Kennedy, 
15  Wash.  342;  State  v.  Knight,  82  Wis.  69  Conn.  227. 

15  r,  holding  that  where  the  relator  had  BeTiewof  Evidence.  —  On  appeal  from 

judgment  and  took  possession  of  the  a  judgment  against  the  respondent  in 

office,  and  the  defendant  appeared  and  an  action  of  quo  warranto,  under  the 

asked  the  court  to  (ix  the  amount  of  statute,  on  the  relation  of  one  claiming 

bond   to  stay   the  judgment  pending  a  public  office,  the  question  whether  the 

appeal,  the  motion  should  be  denied,  findings  are  justified  by  the  evidence 

the  court  saying  that,  conceding  with-  cannot  be  gone  into.     The  testimonv 

out  deciding  that  the  statute  author-  can  be  reviewed  only  on   motion  for 

ized  such  a  stay,  it  did  not  create  an  new  trial.     People  v,  Banvard,  27  Cal. 

absolute  right.  470. 

Discretion  of  Court  to  Grant  Supenedeas.  Beview    of   Findings  of   Intermediate 

—  In  Gandy  v.  State,  10  Neb.  243,  it  Court.  —  In  Illinois  it  is  held  that  when 
was  held  that,  there  being  no  statute  the  Circuit  Court  refuses  leave  to  file 
authorizing  a  supersedeas  of  a  judg-  an  information,  and  the  Appellate 
ment  of  ouster  or  stay  of  proceedings  Court,  upon  reviewing  the  charges  and 
until  the  case  could  be  reviewed,  it  evidence,  reverses  the  order  of  the  Cir- 
was  within  the  province  of  the  trial  cuit  Court,  the  Supreme  Court  cannot 
court,  in  its  discretion,  to  grant  such  a  review  the  findings  of  the  Appellate 
supersedeas,  but  its  refusal  to  do  so  Court  upon  the  facts.  People  v.  Mc- 
could  not  be  made  the  subject  of  re-  Fall,  124  111.  645.  But  where  there  is 
view  on  error.  no  controversy  as  to  the  facts,  the  Su- 

Bond  Besigned  to  Indemnify  Befendant.  preme  Court  may  pass  upon   the  cor- 

—  In  U.  S.  V.  Addison,  22  How.  (U.  S.)  rectness  of  the  judgment  of  the  Appel- 
184,  it  was  held  that  the  bond  and  se-  late  Court  as  to  the  legal  effect  of  the 
curity  given  on  a  writ  of  error  cannot  facts.  Launtz  v.  People,  113  111.  144. 
be  regarded  as  an  idle  ceremony,  but  Where  Issue  Bemaine  to  Be  Tried. — 
are  designed  as  an  indemnity  to  the  Where  the  trial  court  decides  only  a 
defendant  in  error,  should  the  plaintiff  single  question,  and  that  adversely  to 
fail  to  prosecute  with  effect  his  writ  of  the  relator,  in  a  civil  action  in  the  na- 
error.  But  it  does  not  appear  in  this  ture  of  a  quo  warranto,  and  leaves  the 
case  that  there  was  any  judgment  upon  principal  issue  raised  by  the  pleadings 
the  title  or  right  of  any  one  other  than  undecided,  the  Supreme  Court,  upon 
the  defendant.  reversal,  will  not  enter  judgment,  but 

2.  People  V.  Cook,  8  N.  Y.  67,  de-  will  remand  the  case  for  a  new  trial, 
cided,  however,  under  the  code,  which  Catling  v.  Boone,  98  N.  Car.  573. 
substituted  a  civil  action  for  the  writ  Office    Becovered    Pending    Appeal  — 
and  information.  Abatement  of  Appeal* —  In   an  informa- 

Case  Beserved  —  Presumption  of  Settle-  tion  in  the  nature  of  quo  warranto 
ment  of  Issues.  —  When  the  pleadings  against  a  police  officer,  judgment  of 
do  not  disclose  the  ground  of  defense,  ouster  was  rendered,  and  pending  ap- 
the  issues  may  be  settled  by  the  court,  peal  from  such  judgment  the  relator 
under  statute,  and  where  the  court  recovered  possession  of  the  office  by 
finds  the  fact  for  the  relator,  and  at  the  reason  of  the  removal  of  the  respondent 
request  of  both  parties  reserves  for  the  in  the  quo  warranto  proceedings,  pro- 
advice  of  the  Supreme  Court  the  ques-  cured  upon  charges  of  insubordination 
tion  as  to  the  judgment  that  should  be  preferred  by  the  relator.  The  insubordi- 
rendered,  in  the  absence  of  sufficient  nation  consisted  of  acts  similar  to  those 
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BMtoratiQ&  of  BMpondont  to  OilLoo.  — Where  a  judgment  of  ouster 
against  a  respondent  is  reversed  in  the  Supreme  Court,  it  is  not 
necessary  that  the  judgment  should  order  that  the  party  be 
restored  to  his  office,  as  the  judgment  of  reversal  is  of  itself  suffi- 
cient to  remove  the  only  impediment  to  the  office.  ^ 

XV.  Costs.  —  At  common  law,  on  an  information  where  there 
was  no  relator  the  court  could  not  give  judgment  that  the  defend- 
ant pay  the  costs.*  The  statute  of  9  Anne  provided  for  the  allow- 
ance of  costs  for  the  relator  as  well  as  for  the  defendant,'  and  in 
the  United  States  it  will  be  found  that  the  subject  is  regulated 
by  special  or  general  statutes.* 

upon  which  the  quo  warranto  proceed-  Dismissal  for  Failure  to  Give  Security, 
ings  were  based,  and  it  was  held  that  —  In  Lee  v.  State,  49  Ala.  51,  it  was 
these  latter  proceedings  could  not  be  held  that  an  information  in  quo  war- 
set  up  by  the  state  in  quo  warranto  ran  to  by  a  relator  to  test  the  right  of 
proceedings  on  appeal  to  abate  them,  the  respondent  to  a  public  office,  as  be- 
But  if  the  judgment  of  ouster  was  tween  the  relator  and  the  respondent, 
wrong,  to  dismiss  the  appeal  because  would  not  be  dismissed  because  secur- 
the  appellant  had  been  removed  from  ity  for  costs  was  not  given,  although 
office  for  prosecuting  the  appeal,  and  the  Revised  Code  provided  that  such 
the  appellee  reinstated,  would  be  to  an  action  might  be  brought  on  the  in- 
allow  the  relator  to  take  advantage,  if  formation  of  any  person  giving  security 
not  of  his  own  wrung,  at  least  of  the  for  costs,  but  did  not  say  that  the  ac- 
error  of  the  court,  todeifeat  the  remedy  tion  should  be  dismissed  if  security  for 
provided  by  law  for  the  redress  of  such  costs  was  not  given.  The  court  fur- 
an  error.  State  v.  Pinkerman,  63  ther  held  that  amotion  10 stay  proceed- 
Conn.  176.  See  supra^  XII.  6.  Judg-  Ings  until  security  for  costs  was  given 
ment  After  Expiration  of  Office,  would  probably  have  been  sustained, 

1.  Phares  v.  State,  3  W.  va.  567.  as  such  was  the  common-law  practice 
Judgment  for  Banwnder  of  Books  and  in  similar  cases.     But  see  Taylor  v, 

Papcn. —  In  People  v.  Livingston,  80  State,  31  Ala.  386;  State  v.  Cahaba,  30 
N.'Y.  69,  the  court  granted  a  motion  to  Ala.  66;  Capital  City  Water  Co.  v, 
amend  the  judgment  on  appeal,  revers-  State,  105  Ala.  422,  holding  that  where 
ing  the  judgment  of  the  lower  court,  proceedings  in  the  nature  of  quo  war- 
by  adding  to  it  a  command  that  the  re-  ranto  to  dissolve  a  corporation  are  in- 
lator  surrender  all  the  books  and  papers  stituted  on  the  relation  of  a  private 
beloiij^ing  to  the  office.  individual,  under  the  code,  security  for 

2.  Com.  V,  Woelper,  3  S.  &  R..(Pa.)  costs   must  be  given  before  the  pro- 
53.  ceeding  is  instituted,  and  cannot  after- 

8.  9  Anne,  c.  20,  g  5.     See  generally  wards  be  supplied  if  seasonable  objec- 

Reg.  V.  Grimshaw,  5  Dowl.  &  L.  249;  tion  be  made;   but  where  the  security 

Rex  V,  M'Kay,  8  Dowl.  &  R.  393;  Rex  is  in  fact  given  after  the  suit  has  been 

V,  Downes,  i  T.  R.  453;    Reg.  v.  Dud-  commenced,  the  respondent  may  waive 

ley,  4  Jur.  915;  Rex  v.  Amery,  i  Anstr.  the  irregularity  in  the  failure  to  give  it 

178;    Lloyd  V,  Reg.,  2  B.  ft  S.  656,  no  before,  and  does,  in  fact,  waive  it  by 

E.  C.  L.  656,  31  L.  J.  Q.  B.  209;    Reg.  proceeding  with  the  case  and  omitting 

V,  Backhouse,  7  B.  s  S.  911.  to  move  with  reasonable  promptness 

4.  Beourity  fior  Oofts.  —  Where  no  se-  for    dismissal    on    account    of    such 

curity  is  required  on  behalf  of  the  state  failure. 

in  the  prosecution  or  defense  of  any  Deposit  to   Cover   Costs.  —  Assuming 

action,  writ,  or  proceeding,  it  is  not  that  security  for  the  payment  of  costs 

necessary  in  quo  warranto,  even  when  can  be  required  in  informations  on  the 

brought  on  relation,  the  proceeding  not  relation  of  persons  claiming  office,  a 

being  an  action  for  an  office  upon  giv-  deposit  to  cover  costs  made  with  the 

ing  security  for  costs  as  provided  for  clerk  is  a  sufficient  character  of  secur- 

by  statute.     State  v.  Sullivan.  8  Ohio  ity.     State  v.  Anderson,  26  Fla.  260. 

Cir.  Dec.  346.     See  also  State  z'.  Broach,  In  Vonnont  it  has  been  held  that  the 

Tex.  Civ.  App.  1896)  35  S.  W.  Rep.  86.  relator  should  be  brought  on  the  record 
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CbMral  ftud  Partteular  Statatai.  —  The  liability  of  a  relator  for  costs 
has  been  admitted  even  when  the  statute  omits  to  make  pro- 
vision for  such  liability.  ^  On  the  other  hand,  quo  warranto  pro- 
ceedings have  been  held  not  to  be  actions  within  the  meaning  of 
particular  statutes  relating  to  the  subject  of  costs.* 

so  that  costs  maybe  allowed  against    the  costs  shall  be  adjudged  against  him 
him,  even  where  the  proceeding  is  by    in  favor  of  the  relator,  omitting  the  cor- 


the  state.  Slate  v.  Bradford,  32  Vt.  50. 
TlM  Failure  of  Relator  to  Establish  His 
Title  in  an  action  in  the  nature  of  quo 
warranto  under  the  statute  does  not 
affect  the  question  as  to  who  prevails  in 
the  action,  upon  the  question  of  costs, 
and  if  there  is  a  judgment  of  ouster  the 
relator,  though  he  fails  to  establish  his 
own  title,  will  recover  costs,  being  the 
prevailing  party.  State  v.  Jenkins,  46 
Wis.  617;   People   v,  Clute,  52   N.  Y. 

577. 
Costs    on   All    Issaes.  —  In    Rex    v, 

Downes,  i  T.  R.  453,  it  was  held  that 


responding  provision  of  the  statute  of 
Anne  making  the  relator  responsible 
for  the  costs  where  the  decision  is 
against  him,  from  which  it  was  urged 
that  the  intention  appeared  that  the  re- 
lator should  not  be  held  responsible, 
but  the  court  held  otherwise,  taking 
the  view  that  the  provision  allowing 
the  relator  to  recover  costs  treated  him 
as  the  real  party,  and  that  his  liability 
for  costs  was  regulated  by  the  provision 
of  the  District  Court  Act  regulating 
costs. 
3.  Double   Costs.  —  A    statute  giving 


if  any  one  of  several  issues  on  a  quo  double  costs  in   an  action  against  a 

warranto  be  found  for  the  prosecutor,  public  officer  elected  by  the  people,  for 

and    judgment    of    ouster   be    given  or  concerning  any  act  done  by  him  by 

thereon,  he  is  entitled  to  costs  on  all  virtue  of  bis  office,  etc.,  does  not  en- 

the  issues.  title  a  defendant  against  whom  an  in- 

Defendant  Kot  in  Possession.  —  In  Peo-  formation  in  the  nature  of  a  quo  war- 

pie  V,  Lord,  9  Mich.  232,  it  was  held  ranto   is  filed   to  double    costs,   such 

that  while  the  court  should  adjudicate  proceeding  not  being  an  action  within 

upon  the  rights  of  a   defendant  who  the   meaning  of  this  statute.     People 

was  not  in  possession  of  the  office  when  v.  Adams,  9  Wend.  (N.  Y.)  464. 
the  bond  was  filed,  no  costs  were  to  be        Extra  AUowanoe.  —  An  action  in  the 

awarded  against  him  in  such  a  case.  nature  of  a   quo  warranto  does   not 

1.  State  V.  Broach,  (Tex.  Civ.  App.  come  within   the  meaning  of  the  code 

1896)  35  S.  W.  Rep.  86  \citing  19  Am.  provision   for  an   extra  allowance    of 

and  Eng.  Encyc.  of  Law  (ist  ed.)  685];  costs.     It  is  applicable  only  in  a  suit 

Hussey  v,  Heim,   17  Tex.  Civ.  App.  for  money,   or   something    having    a 

153,   wherein   the  statute  under    con-  pecuniary  value,    upon   which  a  rate 

sideration  provided  in  substance  that  per  cent,  can  be  calculated.     People  v. 

if  the  decision  is  against  the  respondent  Flagg,  25  Barb.  (N.  Y.)  652. 
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By  Sidney  R.  Pbrry. 

I  Scope  ot  Abticls,  499. 

n.  LOOATIOV,  COV8TBVCTIOV,  AVB  OPSEATIOV,  50O. 

1.  Commtssiofurs*  Certificate  of  Cotwenience  and  Necessity^  500. 

2.  location  of  Route ^  500. 

3.  Construction  and  Operation  Generally^  501. 

4.  Abandonment  or  Change  of  Construction  and  Operation^  502. 

nL  CBO88IHO8  AHB  iKTEBiECTIOVfl^  $02. 
I.  Of  Two  Railroads^  502. 

a.  In  General^  C02. 

b.  Proceedings  oy  Court^  503. 


{i\  In  General^  503. 


Courts  of  Equity^  504. 
€,  Proceedings  by  Court  ana  Commissioner Sy  505. 
(i)   Usual  Method  of  Procedure  Generally ^  505. 
(2)   The  Petition^  505. 


(a)  In  General^  505. 


b)  Averring  Ejfort  to  Agree ^  506. 
(r)  Statement  of  Purpose  of  Condemnation  and 

Lands  Sought  Therefor^  506. 
(d)  Designating  Place  and  Manner  of  Crossings 

506. 

(3)  Powers  and  Duties  of  Court  and  Appointment  of 

Commissioners y  C07. 

(4)  Proceedings  and  Award  of  Commissioners^  508. 

(a)  Determining  Points  and  Manner  of  Cross- 

ing, 508. 

(b)  Determining  Damages   or  Compensation, 

509- 

(c)  The  Award,  J09. 

d.  Proceedings  by  County  or  Kailrocul  Commissioners,  510. 

e.  Costs,  510. 

yi  Review  of  Proceedings,  511. 

(i)   When  Available  and  Procee£ngs  On,  511. 

(2)  Stay  of  Proceedings   and   Operations    Pending 

Appeal,  512. 
g.  Equitctble  Interposition  and  Control,  512. 

To  Prevent  Crossings  and  Intersections^  512. 

To  Restrain  and  Control  Condemnatum  Proceed- 

(3)  To  Enforce  Rights,  513. 
h.  Street  Railways,  ^17^, 
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2.  0/  Streets  and  Highways  by  Railroads^  514. 

3.  Farm  Crossings ^  514. 

a.  Action  for  Juamages  for  Failure  to  Construct^  5 14. 

b.  Enforcing  Obligation  to  Construct^  515. 

4.  Removal  or  Abolition  of  Grade  Crossings^  516. 

a.  Appointment  of  Commissioners  and  Return  of  Report^ 

516. 

b.  Appeal  from  Commissioners'  Decision,  517. 

c.  Enforcement  of  Commissioners*  Order,  517. 

17.  Becoveby  of  Compekbatioh  fob  Fehciho  Whebe  Bailboad 
Neolegtb  Duty,  5 1 7. 

T.   JUBIBBIGTIOH  AUB  TEHinB  OF  ACTIOHB  OEFEBALLY,  5 1 8. 

1.  In  General,  518. 

2.  Dependent  on  State  Lines,  518. 

3.  Dependent  on  County  Lines,  519. 

YL  Cbixikal  Offehseb  ahb  Pbosecittiohb,  521. 

1.  Offenses  by  Railroads,  521. 

a.  In  General y  521. 

b.  Failure  to  Provide  Facilities,  Accommodations,  etc.,  522. 

c.  Failure  to  Stop  at  Places  and  Times  Designated,  523. 

d.  Failure  to  Erect  Fences  and  Operate  Gates,  523. 

e.  Failure  to  Give  Signals  at  Crossings,  523. 

f.  Nuisances,  524. 

(i)  In  General,  524. 

(2)  Injuring  and  Obstructing  Higkivays^  525. 

{a\  Liability  to  Indictment,  525. 

\b)  Requisites  aud  Sufficiency  of  Indictments^ 

525- 

(3)  Obstructing  Navigable  Streams,  527. 

2.  Offenses  Against  Railroads,  528. 

a.  In  General,  528. 

b.  Removing  or  Displacing  Rails,  529. 

c.  Disturbing  or  Throjving  Switch,  529. 

d.  Placing  Obstructions  on  Track,  530. 

VIL  Pehaltieb  ahb  Penal  Agtiohb,  532. 

1.  Nature  of  Remedy  and  Form  of  Action,  532. 

2.  jurisdiction,  533. 

3.  Parties,  534. 

4.  Pleading  and  Procedure,  535. 

a.  Failure  to  Provide  Accommodations,  535. 

b.  Failure  to  Erect  Fences,  Cattle  Guards,  Gates,  etc.,  535. 

c.  Failure  to  Give  Signals,  535. 

d.  Running  Trains  at  Prohibited  Speed,  536. 

e.  Obstructing  Highway  or  Crossing,  536. 
/.  Overcharge  in  Fare  and  Rates,  537. 

Vm.  lEJUBIEB  TO  PEBBOKB,  538. 

1.  Introductory,  538. 

2.  Declaration,  Petition,  or  Complaint,  538. 

a.  Averment  of  Negligence,  538. 
(i)  In  General,  538. 
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(a)  In  Actions  for  Injuries  to  Trespassers^  539. 

(a)  Averment  of  Wilful  or  Intentional  Injury^ 

539. 
(^)  Averment  of  Defendant's  Knowledge  of 
Plaintiff* s  Danger^  540. 
(3)  In  Actions  for  Injuries  to  Children^  541. 

b.  Averment  of  Plaintiff's  Freedom  from  Faulty  542. 

c.  Pleading  and  Proof  542. 

3.  Plea^  Answer^  and  Reply ^  543. 

4.  Instructions^  543. 

a.  In  General^  543. 

b.  If  trading  Province  of  Jury^  544. 

c.  Based  on  Pleadings  and  Evidence^  544. 

d.  Directness  and  Certainty^  544. 
/.  Singling  Out  Evidence^  545. 

f  Ignoring  Issues  and  Theories,  546. 

g.   Modification  of  Erroneous  Request^  546. 

IZ.  IVJVBISS  TO  AHIMAL8,  546. 

I,  Foundation  and  Form  of  Action,  546. 

a.  Statutory  and  Common-law  Actions,  546. 

b.  Foundation  of  Action,  546. 

c.  Demand  and  Appraisement,  547. 

d.  Form  of  Action,  548. 
9.  jurisdiction  and  Venue,  548. 

a.  Dependent  on  State  Lines,  548. 

b.  Dependent  on  County  Lines,  549. 

(i)  In  General,  549. 

(2)  Allegations  and  Proof,  55a 

(3)  Objections,  551. 

c.  Of  Particular  Courts,  551. 

(i)  In  General,  551. 

(2)  Amount  Involved,  552. 

3.  Parties,  553. 

a.  Plaintiff,  553. 

(i)  Ownership  or  Possession,  553. 

(2)  Special  Ownership  —  Bailee,  554. 

(3)  Assignee  of  Cause  of  Action,  554. 

(4)  Suit  in  Name  of  One  for  Use  of  Another,  554. 

(5)  Suit  for  Double  Damages,  555. 

b.  Defendant,  555. 

4.  Declaration,  Complaint,  and  Petition,  555. 

a.  'joinder  of  Causes  of  Action  and  Counts,  555. 

(i)  Several  Causes  in  One  Suit,  555. 

(2)  Several  Causes  in  One  or  Several  Counts,  557. 

(3)  Same  Cause  in  One  or  Several  Counts,  557, 

b.  General  Averments,  558. 

(i)  jurisdiction  and  Venue,  558. 

^2)  Time  and  Place  of  Injury,  560. 

{3)  Manner  of  Injury  —  Collision  with  Train,  561. 

(4)  Character,  Chvnership,  Possession,  Operation,  etc^ 

of  Road,  567. 
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(a)  Chariuter  of  Defendants  as  CorporcUion^ 

Agents^  IndpifidualSy  etc  ,562. 
(Ji)  Ownership^  Possession^  and  operation^  562. 
(5)  Negligence  or  Failure  to  Fence ^  563. 
c.  In  Actions  on  Common-law  Grounds^  564. 
(i)  In  General^  564. 

(2)  Negligence,  565. 
(a)  Necessity  of  Alleging^  565. 
Ip)  Manner  of  Alleging,  565. 
Xf)  Allegations  of  Proximate  Cause,  569. 

(d)  Negativing  Contributory  Negligence,  569. 

(3)  Wilful  or  Intentional  Injury,  569. 

d.  For  Neglect  of  Duties  Imposed  by  Statute  or  Ordi- 
nance,  570. 

(i)  Alleging  Neglect  of  Particular  Duties,  570. 

(2)  Pleading  Ordinance,  572. 

e.  Under  Statutes  Imposing  Prima  Facie  or  Absolute  Lia- 
bility, 572. 

f.  Under  Statutes  Relating  to  Fencing,  572. 
i)  In  General,  572. 
2)  Pleading  Framed  on  or  Referring  to  Statute,  573. 

(3)  Averments  of  Negligence,  573. 
'4S  Necessity  of  Alleging  Failure  to  Fence,  574. 
*5  )  Alleging  Entry  on  Track  at  Place  Not  Fenced,  57c 
^6)  Stating  Entry  or  Injury  Where  Fence  Required: 

Negativing  Statutory  Exceptions,  576. 
'a)  Necessity  of,  576. 
p)  Manner  of,  578. 
(/)  Negativing  Statutory  Exceptions,  578. 

aa.  Necessity  of,  578. 

bb.  Manner  of,  579. 

(7)  Alleging  thcU  Road  Might  Ilave  Been  Fenced  at 

Place  of  Entry  or  Injury,  580. 

(8)  Alleging  Failure  to  Erect  or  Maintain  Requisite 

Secure  or  Sufficient  Fence,  580. 

(9)  Alleging  Failure  to  Fence  as  Proximate  Cause ^  581. 

(10)  Averment  of  Time  During  Which  Road  Had  £een 

Open,  583. 

(11)  Specifying  and  Itemizing  Injuries,  584. 

g.  Complaint  Good  at  Common  Law  though  Not  Sufficient 

under  Statute — Vice  Versa,  584. 
h.  Statement  of  Damages  and  Prayer  for  Relief,  585. 
«.  Objections  to  and  Cure  of  Defects,  585. 
j\  Amendments,  587. 

5.  Plea  or  Answer,  588. 

a.  General  Issue,  588. 

b.  Special  Plea  or  Answer,  588. 

c.  Defendant  Not  Required  or  Unable  to  Fence,  589. 

d.  Contributory  Negligence  of  Plaintiffs  ^^g. 

e.  Counterclaim,  qoi. 

6.  Demurrer,  591. 
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7.  Replication^  592. 

8.  Etfidence  —  Proof  under  Allegations  in  Pleadings^  592. 

a.  General  Matters  Pertaining  to  Evidence^  592. 

b.  Under  Allegations  of  Declaration  or  Complaint ^  593. 
i)  In  General^  593. 
2)  Evidence  Concerning  Fences  under  Allegations  of 

Negligence^  595. 

(3)  Evidence  of  Negligence  under  Allegations  Relating 

to  Fences y  594. 

(4)  Evidence  of  Ivegligence  under  Allegations  Thereof  ^ 

595. 
(fl)  In  General^  595. 
IFs  General  Charge  of  Negligence,  595. 
yc)  Negligent  Acts  Particularized ,  596. 

(5)  Evidence  as  to  Fences,  Cattle  Guards,  Gates,  etc., 

597- 

(6)  Evidence  as  to  Ownership  or  Operation  of  Road,  5  98. 

(7)  Evidence  of  Manner  of  Injury,  598. 

(8)  Evidence  of  Time  and  Place  of  Injury,  598. 

(9)  Evidence  of  Value  of  Stock  Injured,  599, 

9.  Instructions,  599. 

a.  In  General,  599. 

b.  Duty  of  Court  to  Give,  600. 

c.  Directing  Verdict,  60 1. 

d.  Submitting  Questions  of  Law,  60 1. 

e.  Excluding  or  Omitting  Essential  Facts  and  Matters,  602. 

(i)  In  General,  602. 

(2)  Negligence  and  Contributory  Negligence,  602. 

(3)  Disregarding  Point  of  Entry  on  Track  and  Proxu 

mate  Cause,  603. 
/.  Assuming  Facts  and  Invading  Province  of  Jury,  604. 
g.  Matters  Outside  of  the  Issue,  605. 

h.  Misleading  Instructions,  607. 

/'.  Errors  Nonprejudicial  or  Cured,  609. 

10.  Dismissal  and  Nonsuit,  611. 

11.  Verdict,  Findings,  and  judgment,  611. 

a.  In  General,  611. 

b.  General  and  Particular  Verdict,  612. 

c.  Special  Verdict  and  Findings,  612. 

d.  Double  Damages,  613. 
/.  Attorney s  Fees,  ti^. 

12.  AppecU,  614. 

13.  Actions  in  justices*  Courts,  614. 

a.  ^jurisdiction,  614. 

b.  Process,  616. 

c.  Statement  or  Complaint,  617. 

(i^  /«  General,  617. 
\t)  jurisdictional  Averments,  617. 
(3)  Alleging  Negligence  or  Failure  to  Fence,  617. 
(4S  Action  Based  on  Negligence,  618. 
(5)  Action  Based  on  Failure  to  Fence,  619. 
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'a)  In  General^  619. 

p)  Alleging  Entry  or  Injury  at  Place  Not 

Fenced,  619. 
{c)  Alleging  Entry  Where  Fence  Required — 

Negativing  Exceptions,  620. 
(i/)  Alleging  Failure   to  Fence  as  Proximate 

Cause,  620. 

d.  Evidence  under  Pleadings,  621. 

e.  Appeal,  622. 

14.  Enforcement  of  yudgment,  623. 

a.  Statutory  Proinsions,  623. 

b.  Nature  of  Proceedings  and  Procedure  Generally,  623. 

c.  Notice  of  Motion,  624. 

d.  Motion  or  Complaint  and  Objections  Thereto,  624. 

e.  Writ  or  Order,  625. 

/.  Relief  for  Error  or  Illegality  in  Original  Action^  625. 
g.  Hearing,  Decision,  and  Appeal,  625. 

15.  Frightening  Teams,  626. 

X.  IVJITBY  TO  LAKB  AHB  FBOPEBTY,  626. 

1.  In  General,  626. 

fl.  Liability  to  and  Form  of  Action,  626. 

b.  Declaration  or  Complaint,  627. 

c.  Plea  or  Answer,  627. 

d.  Costs,  628. 

2.  Injury  to  Crops,  628. 

a.  In  General,  628. 

b.  Parties,  628. 

c.  Pleadings,  628. 

XI  State  Aid  to  Kailboadb,  630. 

1 .  Suits  by  State  to  Enforce  Paramount  Lien,  630. 

2.  Suits  by  Holders  of  Bonds  Indorsed  by  State,  630. 

a.  Suits  Against  State,  630. 

b.  Bill  by  Holder  of  Bonds  Indorsed  by  State  to  Enforce 

Statutory  Lien,  631. 

3.  Actions  by  State  Against  Stockholders  for  Fraud  or  Misap- 

propriation, 632. 

Xn.   MlTKICIPAL  ANB  LOCAL  AlB  TO  KAILBOABS,  632. 

1.  Proceedings  to  Question  Regularity  of  Election,  632. 

2.  Compelling  Issuance  of  Bonds,  633. 

3.  Restraining  Issuance  of  Bonds,  633. 

4.  Actions  to  Enforce  Bonds,  634. 

a.  yurisdiction,  634. 

b.  Parties  Defetidant,  634. 

c.  Declaration,  Petitiofi,  or  Complaint,  635. 

d.  Plea  or  Answer,  636. 

5.  Review  of  Proceedings,  636. 

XnL   ACTIOKB  OK  BOKBB  OF  KAILBOAB  COXPAHY,  637. 

1.  Who  May  Sue,  637. 

2.  Parties  Defendant,  638. 

3.  Demand  of  Payment,  638. 
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4.  Declaration^  Fetiiian^  or  Complaint^  638. 

5.  Coupons,  639. 

a.  jurisdiction,  639. 

b.  Who  May  Sue,  640. 

c.  Suit  on  Detached  Coupons,  640. 

d.  Declaration,  Petition,  or  Complaint,  64a 

6.  Bonds  Guaranteed  by  Railroad,  641. 

XIT.  Leases,  642. 

I.  Action  or  Suit  Against  Parties  to  Lease,  642. 

tf.  In  General^  642. 

b.  Action  for  Tort,  643. 
a.  Action  or  Suit  Between  Parties  to  Lease,  643. 

a.  Remedy  for  Forfeiture  and  Specific  Performance  of 

Lease,  643. 

b.  Establishing  Validity  of  Lease,  644. 

c.  Recovery  of  Rent,  644. 

CROSS-REFERENCES. 

As  to  Actions  for  Injuries  at  Railroad  Crossings,  see  article  CROSS- 
INGS, vol.  5,  p.  688. 

Condemnation  of  Land  by  Railroads,  see  article   EMINENT 
DOMAIN,  vol.  7,  p.  460. 

Fires  Caused  by  Railroads,  see  article  FIRES,  vol.  9,  p.  i. 

Actions  Against  Railroads  as  Carriers,  see  articles  CARRIERS, 
vol.  3,  p.  812;  PASSENGERS,  vol.  15,  p.  1120. 

Street  and  Elevated  Railroads,  see  article  STREET  RAIL- 
WAYS, 
And  see  in  general  for  other  matters  related  to  this  subject, 
articles  CONTRIBUTORY  NEGLIGENCE,  vol.  5, 
p.  i;  CORPORATIONS,  vol.  5,  p.  54;  DAMAGES, 
vol.  5,  p.  700;  DEATH  BY  WRONGFUL  ACT,  vol.  5, 
p.  848;  FORECLOSURE  OF  MORTGAGES,  vol.  9,  p. 
259;  INSURANCE,  vol.  11,  p.  375;  INTERSTATE 
COMMERCE,  vol.  11,  p.  482;  JUDICIAL  SALES,  vol. 
12,  p.  20;  MALICIOUS  MISCHIEF,  vol.  13,  p.  406; 
MASTER  AND  SERVANT,  vol.  13,  p.  891;  NEGLI- 
GENCE, vol.  14,  p.  329;  OFFICERS  OF  PRIVATE 
CORPORATIONS,  vol.  15,  p.  60;  PERSONAL  IN- 
JURIES, vol.  16,  p.  371;  RECEIVERS,  post;  SERVICE 
OF  PROCESS;  STOCKS  AND  STOCKHOLDERS; 
STREET  RAILWAYS;  STREETS  AND  HIGH- 
WAYS; TAXATION;  TELEGRAPH  AND  TELE- 
PHONE COMPANIES. 

1  Scope  of  Abticle.  —  This  article  is  a  treatment  of  questions 
of  pleading  and  practice  applicable  to  railroads.  Matters  per- 
taining to  corporations  generally  are  not  here  dealt  with,  and 
various  particular  branches  of  the  subject  of  railroads  will  be 
found  in  separate  articles  noted  in  the  cross-references  given 
above. 
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H  Location,  CoHSTBircTioir,  ahd  Opsbatiok  —  1.  CommiBslonen' 

Certificate  of  Convenience  and  Necessity.  —  Under  the  laws  of  at 
least  one  state  a  company  cannot  proceed  to  construct  its  railroad 
until  on  application  therefor  the  state  board  of  railroad  commis- 
sioners has  issued  a  certificate  that  public  convenience  and  neces- 
sity require  the  construction  of  the  road  as  proposed  in  the 
articles  of  association,  and  the  issuance  of  such  certificate  may 
oftentimes  be  enforced  by  the  courts.* 

2.  Location  of  Konte  —  Appointment  of  Commissionon  to  Examine  Proposed 
Bonte.  —  By  statutory  provisions  in  New  York  any  person  feeling 
aggrieved  at  the  route  determined  upon  by  a  railroad  company 
may,  within  a  certain  time  after  written  notice  of  the  route,  apply 
to  a  justice  of  the  Supreme  Court  for  the  appointment  of  com- 
missioners, whose  duty  it  is,  after  a  hearing  of  the  parties,  to 
affirm  or  alter  the  route.* 

1.  See   Matter  of   Depew,    etc.,    R.  sioners  to  examine  the  proposed  route 

Co.,  92    Hun  (N.   Y.)  406;    Matter  o(^  of  a  railroad,  and  10  affirm  or  alter  the 

Amsterdam,  etc.,  R.  Co.,  86  Hun  (N.  same,   except  one   whose  lands  have 

Y.)  578.  not  been  acquired  by  the  company,  and 

Passing  on  Reasons  for  Issuing  Certifl-  after  the  service  on  him  of  the  written 

oate.  —  Under  Laws  N.  Y.  1889,  c.  236,  notice  required  by  said  section  to  be 

amending  Laws  1874.  c.  430,  the  courts  given  by  such  company.     And  the  pe- 

have  no  power  to  pass  upon  the  rea-  titioner    must    feel   aggrieved   by   the 

sons  given   by   the  railroad    commis-  proposed  location  over  or  through  his 

sioners  for  issuing  a  certificate   that  land,  and  must  set  forth  in  his  petition 

the  public  interests  do  not  require  that  his  objections  to  the  route  designated, 

a  railroad  corporation  should   extend  People  v,  Tubbs,  59  Barb.  (N.  Y.)  401, 

its  railroad  beyond  that  portion  thereof  affirmed ^^  N.  Y.  356. 

actually  constructed  at  the  time  when  Service  of  Copy  of  Petition  on  Company, 

the  title  to  the  road  was  acquired  by  —  Under  the  act  just  cited,  a  copy  of 

it.     People  V.  Ulster,  etc.,   R.  Co.,   58  the  petition  for  appointment  of  com- 

Hun  (N.  Y.)  266,  affirmed  128  N.  Y.  240.  missioners  should  be  served  upon  the 

Nature  of  Court's  Review  —  Kecessity  company,  as  a  part  of  the  notice  of 
of  Showing  Error  of  Commissioners.  —  hearing  before  ihe  commissioners,  so 
"Where  the  application  for  the  certifi-  that  the  company  may  be  advised  of 
cate  is  denied,  the  court  will  treat  an  what  it  is  to  meet.  The  statute  pro- 
application  for  an  order  directing  the  vides  for  a  hearing  of  the  parties, 
board  to  issue  such  certificate  not  as  which  include  the  company,  before  the 
an  original  application,  but  as  in  the  commissioners.  People  r.  Tubbs,  59 
nature  of  a  review  of  a  subordinate  Barb.  (N.  Y.)  401,  a^riw/r/ 49  N.  Y.  356. 
tribunal,  and  will  cast  on  the  company  Buty  of  Court  on  AppUoation. —  The 
the  burden  of  showing  that  there  was  duty  of  examining  the  route  of  a  pro- 
error  in  refusing  the  certificate.  Mat-  posed  railroad  is  not  imposed  on  a 
ter  of  New  Hamburgh,  etc..  Connect-  justice  of  the  Supreme  Court.  The 
ing  R.  Co.,  76  Hun  (N.  Y.)  76;  Matter  nature  of  the  examination  is  such  that 
of  Depew,  etc.,  R.  Co.,  92  Hun  (N.  Y.)  he  cannot  make  it.  His  sole  duty 
406;  Matter  of  Amsterdam,  etc.,  R.  is  to  see  ihat  there  is  suSicient  cause 
Co.,  86  Hun  (N.  Y.)  578;  Matter  of  for  the  appointment  of  commissioners. 
Kings,  etc.,  R.  Co.,  6  N.  Y.  App.  Div.  who  alone  can  make  the  examination, 
241.  and  one  of  whom  must  be  a  civil  en- 

8.  Norton  v.  Wallkill  Valley  R.  Co.,  gineer.     Norton  v.  Wallkill  Valley  R. 

61  Barb.  (N.  Y.)  476.  Co.,  61  Barb.  (N.  Y.)  476,  42  How.  Pr. 

Person  Authorised  to  Apply.  —  Under  (N.  Y.)  228. 

the  New  York   General  Railroad  Act  Pennsylvania -- Approval   of  Looatloa 

of  1850,  §  22,  no  person  is  authorized  by  Court  and  Jurors.  —  Under  an  Act  of 

to  apply   to  a  justice  of  the  Supreme  the  Pennsylvania  Assembly  authoriz- 

Court  for  the  appointment  of  commis-  ing  a  railroad  company  to  "  locate  and 
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CrMdiig  of  Two  fiftilrottdi.  —  But  where  one  railroad  company  under- 
takes  to  change  the  route  of  another  company  which  is  about  to 
cross  its  tracks,  the  proceeding  should  not  be  instituted  under 
these  provisions,  but  should  be  instituted  under  those  relating  to 
the  crossing  of  two  railroads.^ 

BoTlew  of  CoaaiMdontn'  Dedtimi.  —  The  decision  of  the  commission- 
ers  appointed  under  such  statute  is  subject  to  review  by  appeal 
or  certiorari,  as  the  case  may  be.* 

3.  Conftruction  and  Operation  Generally.  —  Application  is  fre- 
quently made  to  the  courts  with  the  object  of  preventing  the 
improper  and  enforcing  the  proper  construction  and  operation  of 
railroads.'  Questions  arising  on  such  proceedings  are  fully  dealt 
with  under  the  appropriate  specific  sections  of  this  article. 

construct "  a  railroad,  and  declaring  comes  before  the  general  term  on  ap- 
that  the  location  '*  shall  be  approved  peal,  the  court  can  only  review  the  de- 
of  by  the  judges  of  the  Court  of  Qnar-  termination  of  the  commissioners,  and 
ter  Sessions,  •  *  •  upon  the  view  cannot  determine  whether  the  corpora- 
of  six  disinterested  jurors,  to  be  ap-  lion  is  organized  for  a  public  purpose, 
pointed  by  said  court  as  directed/'  it  And  the  court  will  not  consider  the 
was  held  not  a  valid  exception  to  the  merits  of  two  routes  and  substitute  its 
proceedings  that  the  location  was  made  judgment  for  that  of  the  commission- 
by  the  jury,  nor  that  there  were  not  ers,  but  will  confine  itself  to  the  consid- 
two  full  terms  between  the  appoint-  eration  and  determination  of  questions 
ment  of  the  jury  and  the  confirmation  of  law.  Matter  of  Niagara  Falls  Hy- 
of  its  report.  Philadelphia,  etc.,  R.  draulic  Power,  etc.,  Co.,  68  Hun  (N. 
Co.'s  Case,  6  Whart.  (Pa.)  25.  Y.)  391,  affirmed  143  N.  Y.  669. 

1.  Matter  of  New  York,  etc.,  R.  Co..  Beversal  of  Decision  Tntere  Powers  Ex- 

iio  N.  Y.  374,  affirming  44  Hun  (N.  Y.)  eeeded.  —  W  here   it   appears  that  com- 

215;  Matter  of  Boston,  etc.,  R.  Co.,  79  missioners  have  exceeded  their  powers 

N.  Y.  64,  modifying  (Supm.   Ct.  Spec,  in   undertaking  to  canvass  and  sit  in 

T.)  58  How.  Pr.  (N.  Y.)  167;  Matter  of  judgment  upon  the  duties  and  obllga- 

Lake  Shore,  etc.,  R.  Co.,  89  N.  Y.  444;  tionsof  the  company,  under  its  charter. 

Matter  of  New  York,  etc.,   R.  Co.,  99  in  locating  its  road  generally,  and  in 

N.  T.  388.     See  also  infra^   III.   i.  c.  its  choice  of  routes,  and  it  is  impossi- 

Proceedings  by  Court  ana  Commissioners,  ble  to  discover  any  benefit  which  could 

Fowen  of  Commissioners.  —  There  is  accrue  to  the  petitioners  by  the  new 

no  power  vested  in  the  commissioners  location  over  the  one  proposed  by  the 

appointed  to  investigate  the  feasibility  company,  and  where  it  appears  further 

and   method   of  changing  a    railroad  that  the  commissioners  were  actuated 

route,   under  the   New    York  General  by  improper  considerations,  their  deci- 

Railroad  Law  of  1850,  %  22.  to  deter-  sion  changing  the  proposed  route  will 

mine  the  grade  at  which  one  line  shall  he  reversed  on   certiorari.     People  v, 

cross  another;    nor  is  it  within  their  Tubbs,  59  Barb.  (N.  Y.)  401,  affirmed 

power  to  decide  whether  a  company  49  N.  Y.  356. 

has  located  its  line  over  land  which  8.  Party  to  Complain  — ^^Wfffif|  Cm- 

cannot  be  taken  under  condemnation  structinn,  —  In  a  suit  in  equity  for  an 

proceedings.     Matter  of  Lake  Shore,  injunction  on  the  ground  that  a  branch 

etc.,  R.  Co..  89  N.  Y.  442,  affirming  25  road  of  a  railroad  company  organized 

Hun  (N.  Y.)  316.    Followed  ^n^  quoted  under  Act  Pa.   April  4,  1868,  was  an 

in  Matter  of  Niagara  Falls  Hydraulic  attempt  to  connect  an  individual  sid- 

Power,  etc.,  Co.,  68  Hun  (N.  Y.)  391.  ing  with  the  railroad  without  comply- 

9.  Extent  e(  Beriew  and  Betennination.  ing  with  the  provisions  of  the  lateral 

—  Commissioners   who   are  appointed  railroad    statutes,   the  commonwealth 

under  Laws  N.  Y.  1890,  c.  565,  %  6,  as  and    not    an   individual    would   be   a 

amended  by  Laws  1892,  c.  676,  to  ex-  proper  party  to  complain.     Rudolph  v, 

amine  a  proposed  route,  are  not  empow-  Pennsylvania  Schuylkill  Valley  R.  Co., 

ered  to  determine  the  character  of  the  166  Pa.  St.  430. 

corporation;    and   where   their  action  Enforcing  Proper  Facilities.  —  A  pro- 

501  Volume  XVII. 


Croesingi  aad  laUnaetionf.       RAILROADS.  Of  Two  BaUroadi. 

4.  Abandonment  or  Change  of  Construction  and  Operation.  —  The 

discontinuance  or  abandonment  of  the  location  or  construction 
of  a  railroad  frequently  works  a  forfeiture  of  its  rights,  franchises, 
or  charter.  Under  some  statutes  the  forfeiture  is  operative  perse^ 
though  it  is  believed  that  under  most  statutes  a  judgment  at  the 
suit  of  the  state,  declaring  a  forfeiture^  must  be  obtained.*  In 
Michigan  the  legislature  has  provided  a  procedure  through  which 
a  railroad  may  safely  abandon  and  take  up  portions  of  its  tracks 
when  its  interests  require  and  those  of  the  state  permit,  and  in 
the  same  proceeding  permit  contributors  to  the  road  to  obtain 
reimbursement  or  a  refunding  of  their  contributions.* 

m.  Cbossihob  and  Iktebsegtioks  —  1.  Of  Two  BaibroadB — a.  In 
General.  —  Proceedings  by  one  railroad  company  to  condemn 
and  appropriate  a  right  of  way  across  the  tracks  of  another,  though 
they  may  be  civil  actions  in  a  general  sense,  are  nevertheless  pro- 
ceedings of  a  peculiar  nature  and  founded  exclusively  on  statute, 
for  the  right  of  eminent  domain  can  be  exercised  only  under  a 
legislative  enactment  and  in  accordance  with  its  provisions.* 

ceeding  for  a  mandamus  to  compel  a  liams  v.  Flint,  etc.,  R.  Co.,  (Mich.  1898) 

railroad  company   to  stop   its   trains,  74  N.  VV.  Rep.  641. 

establish   a  depot,  and   afford  a   town  Order  for  Filing  Claims  Obtained   by 

other  proper  facilities  for  transacting  Contrlbntor.  —  In    a   proceeding   ander 

business  is  properly  instituted  in  the  Pub.  Acts  Mich.  1891,  No.  125,  for  the 

name  of  the  state  upon  the  relation  of  abandonment  of  a  railroad,  it  is  imma- 

the   town.     Northern    Pac.    R.   Co.   v,  terial  that  the  order  for  the  presenta- 

Holmes,  3  Wash.  Ter.  203.  tion  of  contributors'  claims  was  made 

1.  See  Sulphur  Springs,  etc.,  R.  Co.  on  the  application  of  one  of  the  con- 
V.  St.  Louis,  etc.,  R.  Co.,  3  Tex.  Civ.  tributors  instead  of  on  that  of  the 
A  pp.  650;  New  York,  etc.,  R.  Co.  r.  company,  so  far  as  concerns  those  con- 
Boston,  etc.,  R.  Co.,  36  Conn.  196;  tributors  who  failed  to  present  their 
Oakland  R.  Co.  v.  Oakland,  etc.,  R.  claims.  Williams  i.  Flint,  etc.,  R. 
Co..  45  Cal.  365.  Co.,  (Mich.  1898)  74  N.  W.  Rep.  641. 

2.  Proceeding  to  Obtain  Forfeitore. —  Kotioeof  Order  by  Pnblieation.  —  In  a 
See  Union  St.  R.  Co.  v,  Hazleton,  etc.,  proceeding  in  equity,  under  Pub.  Acts 
Electric  R.  Co.,  15  Pa.  Co.  Ct.  271;  Mich.  1891,  No.  125,  to  allow  a  com- 
McConihay  v,  Wright,  121  U.  S.  201;  pany  to  abandon  its  railroad  and  to 
Pittsburgh,  etc.,  R.  Co.  v.  Pittsburgh,  ascertain  the  rights  of  contributors, 
etc.,  R.  Co.,  (Pa.  1893)  57  Am.  &  Eng.  service  of  notice  by  publication  of  an 
R.  Cas.  46.  order  requiring  the  presentation  of  con- 

8.  Pub.   Acts   Mich.    1891,    No.    125;  tributors'   claims  to  a  referee  is  suffi- 

Williams  v,  Flint,  etc.,   R.  Co.,  (Mich,  cient.     Williams  v.  Flint,  etc.,  R.  Co., 

189S)  74  N.  W.  Rep.  641.  (Mich.  1898)  74  N.  W.  Rep.  641. 

Failore  to  Pile  Claims.  —  Where,  4.  Lake  Shore,  etc.,  R.  Co.  ».  Cincin- 
under  Pub.  Acts  Mich.  1891,  No.  125,  nati,  eic,  R.  Co.,  116  Ind.  578,  37  Am. 
a  railroad  had  petitioned  for  abandon-  &  Eng.  R.  Cas.  430. 
ment  and  a  contributor  obtained  an  The  Ordinftry  BiUee  of  Pleading  Are  In- 
order  from  the  court  for  presentation  applleable  in  the  special  proceeding  in- 
of  all  claims  for  the  refunding  of  con-  stituted  in  the  District  Court  under 
tributions,  notice  of  which  was  given  Comp.  Laws  Kan.  1879,  c.  23,  g  47 
by  publication,  and  a  decree  was  ren-  (Gen.  Stat.  1897,  c.  70,  §  2,  sabdiv. 
dered  permitting  abandonment  and  5),  by  one  company  to  cross  the  tracks 
allowing  certain  claims  of  contribu-  of  another.  The  proceeding  ts  in- 
tors,  it  was  held  that  those  contributors  tended  to  be  summary  and  speedy, 
who  failed  to  put  in  their  claims  pur-  Union  Pac.  R.  Co.  v.  Leavenworth, 
suant  to  the  above  order  could  not  etc.,  R.  Co.,  29  Fed.  Rep.  728. 
afterwards  assert  their  rights.     Wil-  Leesee  as  Keoeesary  Party.  —  A  lessee 
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b.  Proceedings  by  Court  —  (i)  In  GeneraL  —  It  seems  that 

in  some  of  the  states  the  court  designated  by  statute  frequently 
has,  with  the  aid  of  a  jury,  entire  control  of  proceedings  looking 
to  the  crossing  by  one  railroad  of  the  tracks  of  another.* 

Complaint.  —  These  proceedings  are  usually  commenced  by  filing 
a  complaint  or  petition  and  issuing  a  summons  thereon.* 

of  the  right  to  use  a  railway  track  for  property.     Montana   Cent.    R.   Co.   v. 

nine   hundred  and  ninety-nine  years,  Helena,  etc.,  R.  Co.,  6  Mont.  416. 

the    lessor    retaining    control    of    the  In  a  suit  by  a  railroad  company  hav- 

track,  the  making  of  repairs,  etc.,  and  ing  a  prior  right  of  way,   under  Act 

reserving  the  right  to  demise  the  same  Cong.   March  3,  1875,   relating  to  the 

right  to  other    companies  as  was  de-  use  of  cafions,  passes,  and  defiles  by 

mised  to  this  lessee,  has  not  such  an  railroad  companies,  to  enjoin  another 

interest  in  the  track  as  to  make  such  company     from     encroachment,     the 

lessee  a  necessary  part^  to  a  proceed-  necessity   for  the   latter    company    to 

ing   in    eminent  domain   to  obtain   a  enter  up  and  use  the  former  company's 

crossing  of    such    track.     Englewood  right  of  way  may  be  shown  and  such 

Connecting  R.  Co.  v,  Chicago,  etc.,  R.  right  enforced  on  cross-bill.    The  rights 

Co.,   117  Hi.  611,  25  Am.  &:  Eng.  R.  of  the  parties  will  not  be  settled  in  a 

Cas.  227.  preliminary  way  on  motion,  but  only 

1.  See  Code  Civ.  Pro.  Cal.,  §  1243.  hy  final  decree  on  evidence  submitted. 

Determination  of  Heoeosity  of  CroMing.  Denver,  etc.,  R.  Co.  v.  Denver,  etc., 

—  Under  Gen.  Stat.  Wash.,§  1571,  and  R.  Co.,  17  Fed.  Rep.  867. 

Code  Pro.,  §  651,  in  force  in   1893,  an  2.  See  Code  Civ.  Pro.  Cal.,  §  1243. 

intersecting  railroad  cannot  determine  Joinder  of  Canses  of  Action.  —  A  pro- 

for  itself  the  point  and  manner  of  its  ceeding  to  ascertain  compensation  for 

crossing  another  road,  but  the  neces-  crossing  one  railroad  by  another  may 

sity  therefor  is  a  matter  for  adjudica-  be  united  with  a  proceeding  to  acquire 

tion    by   the  court.     Seattle,   etc.,    R.  lands  for  depot  purposes.     So  also  a 

Co.  V.  State,  7  Wash.  150.  proceeding  to  acquire  a  right  of  way 

Determination  of  Manner  of  Crosiing. —  for  a  railroad  across  the  right  of  way 

Whether  a  certain  manner  of  crossing  of  another,  and   to  acquire  a  right  of 

one   railroad  bv  another  is  compatible  way  over  the  lands  of  the  latter,  may 

"  with  the  greatest  public  benefit  and  be  united  under  Code  Civ.  Pro.  Cal., 

least  private  injury  "  is  a  question  of  t;  1244.     California  Southern  R.  Co.  v, 

fact  to  be  determined  with  reference  to  Southern   Pac.   R.  Co.,  67  Cal.   59,  20 

the  circumstances  proved.     California  Am.  &  Eng.  R.  Cas.  309. 

Southern  R.  Co.  v.  Southern  Pac.  R.  Snificlent  AUegation  as  to  Termini  of 

Co.,  67  Cal.  59,  20  Am.  &  Eng.  R.  Cas.  Road. —  Under  Code   Civ.    Pro.   Cal., 

309.  §  1244,  a  complaint  by  one  company  to 

Iienee  Striotly  Confined.  —  In  proceed-  acquire  a  right  of  way  over  the  road 
ings  by  one  company  for  the  condem-  of  another  company  is  sufficient  as  to 
nation  of  another  company's  lands,  the  termini  of  the  road  if  it  follows  the 
the  court  in  California  exercises  a  lim-  language  contained  in  a  valid  certifi- 
ited  and  statutory  jurisdiction  and  cate  of  incorporation.  California  South- 
should  confine  the  issues  to  matters  ern  R.  Co.  v.  Southern  Pac.  R.  Co.,  67 
material  to  and  directly  connected  with  Cal.  59. 

the  judgment  sought.     California  Pac.  Alleging    Valne    of    Property.  —  The 

R.  Co.  V.  Central  Pac.  R.  Co..  47  Cal.  complaint  need  not  allege  the  value  of 

549.  the  property  sought  to  be  condemned. 

Appropriation  of  Boadbed  or  Sight  of  California  Southern  R.  Co.  v.  Southern 

Way.  —  Under  the  Montana  statute  the  Pac.  R.  Co.,  67  Cal.  59,  20  Am.  &  Eng. 

necessity    for  the  taking  or  using  by  R.  Cas.  309. 

one  railroad  company  of  the  roadbed  Croo8^)omplaint. -—  If,   in   an   apptica- 

built  or  right  of  way  secured   by  an-  tion  by  one  railroad  company,  made  in 

other  company  through  a  caflon  or  de-  the   District  Court,   to    condemn    the 

file,  is  a  question  for  decision   by  the  land    of    another    railroad    company. 

District  Court  of  the  county  in  which  facts  exist  which  give  the  defendant  a 

the  cafion  is  located,  and   not  by  the  cause  of  action  in  equity  to  restrain  the 

company  seeking  to  appropriate  such  petitioner  from  acts  injurious  to   the 
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▼erdiot  and  Jad^mtat.  -^  The  verdict  of  the  jury  and  the  judgment 
of  the  court  should  be  in  the  proper  form  and  should  contain  all 
matters  necessary  to  a  just  disposition  of  the  case,^ 

(2)  Courts  of  Equity.  ---In  Pennsylvania  y  by  statute,  the  proper 
proceeding  to  acquire  a  crossing  over  another  railroad  is  by  bill 
or  petition  in  equity  to  determine  the  mode  of  crossing.*  The 
statute  imposes  on  court5  of  equity  the  threefold  duty,  first,  to 
ascertain  the  mode  of  crossing  which  will  lea^t  injure  the  com- 
pany whose  road  is  to  be  crossed ;  •  second,  to  compel  by  its 
decree  the  adoption  of  that  mode  \  *  and  third,  to  prevent  by  its 

(Icfenclant,  (Uey  ipust  be  asserted  iq  an  Pleas  by  Act  Pa.  June  19,  1871,  g  2  (P. 

independent  action,  and  cannot  be  set  L.   1361),  in  regard  to  railroad  cross- 

up  by  way  of  croas-qomplaint  in   the  ings,  cannot  be  rnv^oked  in  favor  of  a 

proceeding    for    c.ondentnaUon.     Call-  company  whose  primary  object  is  to 

lornia  Pap,  R.  Co.  v.  Central  Pac.  R.  appropriate  the  lands  or  right  of  way 

Co,,  47  Gal.  §4^,  Joiiow^d  in  California  of  another  company,  the  crossing  of  it3 

Southern  R,  C5o«  v^  Southern  Paq,  R.  tracks  being  a  mere  incident.    Sharcm 

Co,,  67  Gal.  59i  R.  Co/s  Appeal,  122  Pa.  St.  533./<»/- 

1.  Cto9<d!Ml700Hl     Qf     V«r4lct  —  K9W  lowing  Pittsburgh   Junction  R.   Cq.'s 

TrUl.  — Tbe  verdict  of  the  jury  as  to  Appeal,  122  Pa.  St,  511. 
the  value  of  the  property  to  be  taken  is        9.  BaUimore,  etc.,  R.  Co.  v.  Hanover, 

conclusive  thpugn  the  court  may  allow  etc.,  St,  R.  Co.,  2  Pa.  Dist.  774;  Dela- 

a  new  trial,     California  Southern  R.  ware,  etc.,  Canal  Co.  7a  Scranion,  etc., 

Cp.  V.  Soutliern  Pac.  R,  Co,.  67  Cal.  Traction  Co.,  4  Pa.  Dist.  287. 
$9,  20  Am,  ^  Eng.  R.  Cas,  309.  The  TravQUog  Pabllo  ICiist Be Proteoted 

Ycffdiot  Wl4  Jl^^gmeut   ia   llUlioU.  —  by  the  court  in  determining  the  method 

Under  the  statute  gf  Illinois  it  seems  of  crossing.    Pennsylvania  R.  Co.  v, 

that  the  jnry  in  a  proceeding  to  con-  Conshohocken  R.  Co,,  4  Pa.  Dist.  12. 
demn  lands  of  one  railroad  company       4.  Qeorot  at  TInal  Searing  upon  1C«iter% 

for  the  use  of  another  company  roust  Report.— 'The  decree  of  the  court  of 

assess  the  compensation  to  be  paid  the  equity  under  Act  Pa.  June  19,  1871, 

owner  ia  a  gross  sum,  which  snould  be  can  usually  be  made  intelligenity  only 

entered  as  the  judgment  of  the  qgurt.  at  final  hearing  upon  the  report  of  an 

The  judgment  mnst  be  an  order  am-  examiner  and  master,   when  all  the 

thorizing  the  petitioner  to  enter  upon  facts  are  before  tiie  court.     Baltimore, 

Xhe  land  and  use  it  upon  payment  of  etc.,  R.  Co,  v.  Hanover,  etc.,  St.  R, 

the  comptensation  fonnd  by  the  jury,  Ca,  2  Pa.  Dis^.  774. 
l)ut  there  should  he  no  award  of  exe-        Decraeiag  Perfbrmanoe  of  Aots  I7  Flain- 

cution  therefor^    Peoria,  etc,  R,  Co.  tlfft  — Where  a  railroad  company  ap- 

fi.  Peoria*  etc,  R.  Co,,  66  IIU  i74«  plies  to  the  court  to  fix  the  manner  in 

Ji)4crnA0at  (n  CaUforoift.  --In  proceed-  which  a  crossing  shall  be  made  by  an- 
tngs  by  one  railroad  to  acquire  a  crosa-  other  company,  the  court  may  make  a 
Ing  over  the  tracks  of  another,  the  decree  to  meet  the  necessities  of  the 
judgment  on  the  assessment  of  dam-  case,  though  it  involve  the  doing  of 
ages  and  adjudicating  that  the  use  is  certain  acts  by  the  plaintiff.  Pennsyl- 
public,  the  taking  ne-  :ssary,  etc.,  is  vania  R,  Co,  v.  Conshohocken  R.  Ca, 
the  final  judgment;  the  final  order  of  15  Pa,  Co.  Ct.  454,  4  Pa.  Dist.  12. 
condemnation  is  a  special  order  made  Bond  to  Beoare  Damages.  —  Proceed- 
after  final  judgment,  and  an  appeal  Ings  relating  to  crossing  of  linea  of 
therefrom  must  be  taken  within  sixty  railroads  by  other  railroads  are  to  be 
days  after  its  entry.  California  South-  determined  under  the  Act  of  June  19, 
era  R.  Co^  v^  Southern  Pac,  R.  Co.»  67  1871,  and  a  bond  to  secure  damages  by 
Cal.  $9,  2Q  Am,  ^  Eng.  R.  Cas.  309.  reason  of  a  crossing  will  not  be  ap- 

%.  Pennsylvania  Schuylkill  VaUey  R.  proved  until  a  decree  is  made  under 

Co^  V,  Philadelphia,  etc,  R.  Co,,  20  said  act.     Pennsylvania  Schuylkill  Val- 

Phila.  (Pa.)  490,  47  Ug.  Int.  (Pa.)  16.  ley  R.  Co.  v,  Philadelphia,  etc,  R.  Co,, 

Or<M«inir  of  Tcaekt  Incidental  to  Aoqair-  20  Phila,  (Pa.)  420. 47  Leg.  Int.  (Pa.)  16. 
Ijig  J^aad,  —  The  eouitable  powers  con-        And  In  determining  the  amount  of 

lerred  upon  the    Courts  of  Common  the  bond  and  sureties  in  cases  in  which 
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process  a  crossing  at  grade  if  any  other  be  reasonably  practicable.^ 
r.  Proceedings  by  Court  and  Commissioners  —  (i)  Usual 

Method  of  Proadure  Generally.  —  The  more  usual  niethod  pre- 
scribed for  this  species  of  condemnation  is  by  petition  to  the 
court,  stating  what  is  desired,  and  asking  for  the  appointment  of 
commissioners  to  determine  the  points,  manner,  and  terms  of 
crossing  and  intersecting,  or  the  compensation  to  be  paid  therefor, 
or  both,  according  to  the  practice  of  the  particular  state.* 

(2)  The  Petition  —  (a)  In  etnoral.  —  The  jurisdiction  or  right  to 
exercise  the  conferred  power  to  appoint  commissioners  depends 
upon  the  existence  of  certain  facts  which  must  be  made  to  appear 
by  petition  to  the  court  empowered  to  make  the  appointment.* 

a  railroad  crosses  another  the  court  1850,  g  28,  subdiv.  6,  by  one  railroad 
should,  under  section  2  of  the  above  corporation  to  acquire  the  xx^x.  '*  to 
act,  be  informed  whether  the  crossings  cross,  intersect,  join,  and  unite  "  its 
is  at  grade  or  otherwise,  /n  rf  Schuvl-  railroad  with  that  of  another  corpora- 
kill  Riv^r  East  Sido  R.  Co.«  17  Phila.  tion,  the  petition  should  state  that  the 
(Pa.)  II,  41  Leg.  Int.  (Pa.)  14.  petitioner   is   a   corporation,    that  the 

!•  Baltimore,  etc.,  R.  Co.  v,  Hanover,  route  of  its  road  as  laid  down  crosses 

etc.,  St.  R«  Co.,  a  Pa.  Dist,  774;  Pitts-  the   track  of  the  other  road,   that  it 

burg,  etc.,  R.  Co,  v^  South-west  Penn-  desires  to  cross  or  intersect  such  road, 

sylvania  R.  Co.,  77  Pa.  St.  173;  Balti-  aud  that  *'  the  two  corporations  cannot 

more,  etc.«  R,  Extension  Co.'s  Appeal,  agree  upon  the  amount  of  compensation 

10  W.  N.  C.  (Pa.)  530,  3  Am.  &  Eng.  R.  to  be  made  therefor,  or  the  points  and 

Cas.  242:  Northern  Cent.  R.  Co.'s  Ap-  manner  of  such  crossings  and  connec- 

peai,  103  Pa.  St,  621;    Reynoldsville,  tions.*'     It  is  not  necessary  to  state  the 

etc.,  R.  Co.  V.  Buffalo,  etCt  R.  Co.,  134  matters  required  by  section  14  of  the 

Pa.  St.  541.      See  injra^  III.  i.^,  EquU  statute  in  proceedings  to  acquire  title 

iabU  InUrposiiion  and  C^tttrol.  to  lands.     If  such  matters  are  stated, 

9*  See  the  statutes  and  codes  of  the  and   the  answer  puis  ihem  in  issue, 

various  states.  the  issues  so  made  are  immaterial  and 

S,  Toledo,  etc.,  R.  Co.  v.  East  Sagi-  may  be  disregarded  by  the  court.    The 

naw,  etcR.  Co.,  73  Mich.  906,  36  Am.  reference  in  subdivision  6  to  the  pro- 

^  Eng.  R.  Cas.  553.  visions  of  the  act  in  respect  to  acquir- 

IK^tlng  Vtoatitty  aid  PwrytM  U  Crsti-  ing  title  is  simply  to  regulate  the  mode 

in^, —  Where  the  petition  for  the  ap-  oi  appointing  commissioners.    Matter 

poiatment   of    commissioners    under  of  Lockport,  etc.»  R.  Co.,  77  N.  Y.  557, 

How.  Stat.  Mich.  (1882),  §  3332.  to  con-  15  Hun  (N.  Y.)  365. 
demo  property  and  allow  the  crossing        PetitlaBCoiitaiaiiif  Xorethaii  Bstvlnd. 

ol  anotbv   railroad   states  that  it  is  — H  more  is  stated  in  the  petition  for 

necossary  foe  public  use  to  take,  for  the    appointment    of     commissioners 

the  use  ol  the  petitioner's  road,  the  than   the  statute    (How.   Stat.    Mich, 

property  and  rights  described  in  the  (1883),  §  3333)  requires,  it  will  be   no 

petition,  to  the  extent  and  for  the  pur-  reason  for  refusing  the  appointment  if 

poses  tbereia  slated,  it  is  suflGlcient  upon  the   statutory    requisites  appear,  and 

that  subject.    Whether  the  property  in  are    substantiated    before    the    court 

question  was  necessary  for  the   pur-  making    the    appointment.       Toledo, 

poses  mentioaed  is  to  be  determined  etc.,  R.  Co.  v.  East  Saginaw,  etc.,  R. 

by  the  board  of  directors,  and  whether  Co.,  7a  Mich.  206,  36  Am.  &  Eng.  R. 

or  not  public  use  required  the  taking  Cas.  553. 

of  the  property  is  a  question  for  the        YtriAoation  of  Petition.  — In   a    pro- 

comnoissioners  to  determine.     Toledo*  ceedtng  under  the  AVw  K^r^  General 

etc.,  R.  Co.  fi.  East  Saginaw,  etc.,  R.  Railroad  Law  of  1850.  §^  28,  subdiv.  6, 

Co.,  72  Mich.  ao6,  36  An.  &  Eng.  R.  by  one  company  to  acquire  the  right  to 

Co..  553.  cross  another's  track,  an  objection  that 

aiatiag  Xattert Boqaiflito  for  Aoqatring  the  petition  was  merely  verified  by  one 

Title  to  Laiid^^ln  proceedings  under  styling  himself  the  coasnl ting  engineer 

the  New  York  General  Railroad  Law  of  of  the  petitioning  company,  without 
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(b)  ATerring  Effort  to  Agroe.  —  Under  most  of  the  statutes  a  bofia 
■fide  effort  to  agree  with  the  company  whose  road  is  to  be  crossed 
as  to  the  points  and  manner  of  crossing  and  the  compensation 
therefor  must  be  made  before  resorting  to  condemnation  pro- 
ceedings, and  this  fact,  being  jurisdictional,  should  clearly  appear 
on  the  face  of  the  petition  for  the  appointment  of  commissioners.* 

(c)  Statement  of  Pnrpooe  of  Condemnation  and  Lands  Songht  Therefor.  — 
Usually  the  petition  must  seek  condemnation  only  for  crossing 
purposes,  and  not  generally  for  a  portion  of  the  route  of  the 
defendant's  road,  nor  for  the  title  to  the  land  covered  by  such 
right  of  way.*  The  land  which  it  is  sought  to  condemn  must  be 
within  the  located  route  of  the  condemning  company,  and  must 
be  described  in  the  petition  with  certainty,  so  that  it  shall  be 
capable  of  definite  and  unmistakable  ascertainment.  Uncer- 
tainty in  this  respect  will  vitiate  the  proceedings.' 

(d)  Beeignating  Place  and  Kanner  of  Grossing.  —  The  petition  may  ^  and 
sometimes  should  *  designate  the  manner  and  place  of  crossing 

showing  that  he  was  an  officer  of  the  forcondemnationof  right  of  way  across 

company,  was   held   to  come  too  late  another    railroad    that,    **  having    at- 

when   raised   in   the   first  instance  on  tempted  and  failed,  and  being  unable 

appeal.     This  was  not  a  jurisdictional  to  agree  with  the  respondent  in  regard 

defect.     Maiter  of  Boston,  etc.,  R.  Co.,  to  the  terms  of,  or  in   regard  to  the 

79  N.  Y.  64.  compensation  therefor,*'  the  company 

1.  Indiana,  —  Lake    Shore,   etc.,    R.  did  take  the  right  of  way,  etc.,  is  not 

Co.  z/.  Cincinnati,  etc.,  R.  Co.,  it6  Ind.  an  averment  that  the  company  con- 

578,  37  Am.  &  Eng.  R.  Cas.  430.  demning  the  right  of  way  attempted  to 

Michigan  — Toledo,  etc.,   R.  Co.  v,  agree  as   to  the   point  or  manner  of 

Detroit,  etc.,  R.  Co.,  62  Mich.  564,  28  crossing.     Lake  Shore,  etc.,  R.  Co.  v. 

Am.  &  Eng.  R.  Cas.  272.  Cincinnati,  etc.,  R.  Co.,  116  Ind.  578, 

N^ew  York.  —  Matter  of  Boston,  etc.,  37  Am.  &  Eng.  R.  Cas.  430. 

R.  Co.,  79  N.  Y.  69,  following  Matter  Waiver  of  ££Ebrt  to  Agree.  —There 

of  Lockport,  etc.,  R.  Co.,  77  N.  Y.  557.  may  be  a  waiver  of  an  agreement  or 

In  Texas,   the   application   being  in  an   effort  to   agree,    but  such   waiver 

accordance   with  Rev.  Stat.,  art.  4142  should  be  directly  alleged.  Lake  Shore, 

(Rev.  Stat.  1895,  art.  4447),  it  was  held  etc.,  R.  Co.  v.  Cincinnati,  etc.,  R.  Co., 

that  the  County  Court  had    urisdiction  116  Ind.  578,  37  Am.  &  Eng.  R.  Cas. 

of   the   matter,   and    that   it   was    not  430. 

necessary  to  allege  disagreement  about  2.  Toledo,   etc.,    R.   Co.    v.  Detroit, 

the  manner  and  terms  of  the  crossing,  etc.,  R.  Co.,  62   Mich.    564,   38  Am.  & 

Gulf,  etc.,  R.  Co.  V.  Ft.  Worth,  etc.,  R.  Eng.  R.  Cas.  272;  United  New  Jersey 

Co..  86  Tex.  537.  R.,  etc.,  Co.  i.  National  Docks,  etc.. 

Effect  on  Lessor  of  Alleging  Attempt  to  Connecting  R.  Co.,  52  N.  J.  L.  90,/'/- 

Agree  with    Lessee.  —  In    proceedings  lowing  Central  R.  Co.  :..  Hudson  Ter- 

under  the  New  Yofk  General  Railroad  minal,  etc.,  R.  Co.,  46  N.  J.  L.  289. 

Law  of  1850,  §  28,  subdiv.  6,  instituted  3.  National  Docks,  etc..  Connecting 

against  both  lessor  and  lessee  of  a  rail-  R.  Co.  v.  State,  53  N.  ].  L.  217. 

road,  a  petition  which   alleges  an  at-  4.  Petition  May  Designate  Flaoe  and 

tempt   and    effort   to   agree   with   the  Manner  of  Crossing.  —  National  Docks, 

lessee,  but  containing  no  allegation  as  etc..  Connecting  R.  Co.  v.  State,  53  N. 

to  an  attempt  to  make  such  agreement  J.  L.  217.     See  Flint,  etc.,  R.  Co.  v.  De- 

with  the  lessor,  does  not  authorize  an  troit,  etc.,  R.  Co.,  64  Mich.  350;  Union 

appointment  of  commissioners  under  Pac.  R.  Co.  v,  Leavenworth,  etc.,  R. 

the  statute  as  against  the  lessor  com-  Co.,  29  Fed.  Rep.  728. 

pany.     Matter  of  Boston,  etc.,  R.  Co.,  6.  See   Matter  of  Central  R.  Co.,  i 

79  N.  Y.  6g.  Thomp.  &  C.  (N.  Y.)  419;  Buffalo,  etc., 

Insui&eient    Averment    of  Attempt    to  R.  Co.  v.  New  York,  etc.,  R.  Co.,  72 

Agree.  —  An  averment  in  proceedings  Hun  (N.  Y.)  583. 
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the  lands  or  road  of  another  company.  But  it  is  not  always 
required  that  the  petition  should  state  whether  the  crossing  is  to 
be  made  at  grade  or  above  or  below  the  track  to  be  crossed.* 

(3)  Powers  and  Duties  of  Court  and  Appointment  of  Commis- 
sioners, —  In  at  least  one  state  the  court  to  which  the  application 
is  made  determines  the  necessity  of  the  crossing  and  prescribes 
the  place  and  manner  of  making  it,  etc.,*  while  in  other  states, 
as  will  be  seen,  these  duties  are  discharged  by  the  commissioners 
appointed.'  In  any  case  however,  upon  a  proper  petition,  where 
a  crossing  is  necessary,  the  court  will  by  its  order  appoint  com- 
missioners as  prayed  for.*     The  court  need  not  generally  give 

la  Illinois  a  company  is  authorized  company,  the  function  of  the  District 

to  cross  and  intersect  any  intervening  Court  is  not  discharged  when  it  has 

railroad  at  any  point  on  its  route;  but  prescribed  the  place,  angle,  and  eleva- 

the  corporation   seeking   the   right  of  tion  of  the  crossing,  but  it  may  in  its 

way,  when   the  parties  cannot   agree,  order  require  the  petitioning  company 

must  select  the  place  and  manner  of  to  construct  and  maintain  a  known  and 

the  proposed  crossing,  and  the  charac-  approved  device  to  enable  trains  to  pass 

ter  and  conditions  of  the  use  sought,  the  crossing  without  danger  of  collision, 

and  should  state  the  same   in  the  peti-  Winona,  etc.,   R.  Co.  v,  Chicago,  etc., 

tion  for  condemnation.   10  afford    the  R.  Co.,  50  Minn.  300,  citing  Matter  of 

proper  basis  for  ascertaining  the  com-  Minneapolis,   etc.,    R.   Co.,  36  Minn, 

pensatlon  to  be  paid.     Lake  Shore,  etc.,  481,  39  Minn.  162. 

R.  Co.  f/.  Chicago,  etc.,  R.  Co.,  97  111.  8.  See  infra^  III.  i.  c,  (4)  (a)  Deter- 

506,  2  Am.  &  Eng.  R.  Cas.  ^o^  folloived  mining  Points  and  Manner  of  Crossing. 

in  Lake  Shore,  etc.,  R.  Co.  v.  Chicago,  Olgeotion  to  CroMing  on  A]iplioatioxi  to 

etc.,  R.  Co.,  100  111.  21.  Court. —  Objections    to    the    proposed 

1.  Flint,  etc.,  R.  Co.  v,  Detroit,  etc.,  points  of  crossing  of  two  railroads,  on 

R.   Co.,    64  Mich.   350,    distinguishing  the   ground   that   they  interfere  with 

Toledo,  etc.,  R.  Co.  v,  Detroit,  etc.,  R.  the  lands  of  the  old  company  already 

Co.,  62  Mich.  564.  appropriated   for    stations,   buildings, 

3.  Laws  Minn.  1879,  c.  35,  §3;  State  etc.,  cannot  be  raised  for  consideration 

V.  District  Ct.,  35  Minn.  461;  Matter  of  on  an  application  for  the  appointment 

St.  Paul,  etc.,  R.  Co.,  37  Minn.  164,  30  of  commissioners.     These  are  matters 

Am.  &  Eng.  R.  Cas.  294.  to  be  determined  by  the  commissioners. 

Whether  Court  Confined  to  CroMing  Do-  Matter  of  Boston,  etc.,  R.  Co.,  79  N. 

MTibed  in  Petition.  —  In   proceedings  in  Y.  64,  (Supm.  Ct.  Spec.  T.)  $8  How.  Pr. 

Minnesota  to  condemn  a  crossing  over  (N.  Y.)  167. 

another  railroad,  the  statute  expressly  4.  When  Potitionen  Entitled  y>  Ordor. 

authorizes   the   court  to  prescribe  the  —  In  New  York^  when  a  railroad  cor- 

location  as  well  as  the  manner  of  cross-  poration    desires   to  cross  or  intersect 

ing,  and  therefore  the  court  is  not  con-  the  railroad  and   grounds  of  another 

fined  to  the  precise  location  mentioned  company,  and  the  companies  cannot 

in   the    petition,   but   may  change   or  agree  upon  a  compensation  or  mode  of 

modify  it  so  as,  in   the  words  of  the  crossing,  upon  a  petition  showing  such 

statute,  "  to  effect  the  purpose  of  the  facts,   which  are  not  denied,  the  peti- 

petitioning  corporation  and  at  the  same  lioners  are  entitled  to  an  order  for  the 

time  do  the  least  injury  to  the  corpora-  appointment  of  commissioners.     Bos- 

tion  whose  property  is  taken."  Identity  ton,  etc.,  R.  Co.  v,  Troy,  etc.,  R.  Co., 

of  the   purpose  of  the   crossing  peti-  (Supm.  Ct.  Spec.  T.)  58  How.  Pr.  (N. 

lioned  for  and  that  prescribed  is  thus  Y.)   167,  following  Matter  of  Buffalo, 

made  sufficient.     State  r.  District  Ct.,  etc.,  R.  Co..  15  Hun  (N.  Y.)  365. 

35  Minn.  461.  Appointment  of  Comminionen   Befim 

Compelling   ITio  of  Safety  DoTieas  at  Pastdng  on  Olijoetion  to  Croning.  —  Under 

GroMing.  —  In     appointing     commis-  Const.  Mo.,  art.  12,  §  13,  and  Rev.  Stat, 

sioners  under  Laws  Minn.  1879,  c.  80,  (1889),  g  2543,  the  Circuit  Court  may,  in 

to  assess  the  damages  for  crossing  the  a   condemnation   proceeding,   appoint 

property  and  tracks  of  another  railroad  commissioners  to  determine  the  man- 
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instructions  to  the  commissioners  further  than  those  contained  in 
the  order  of  appointment. ' 

(4)  Proceedings  and  Award  of  Commissioners — (a)  Beterminiiig 
Fointi  and  Kanner  of  Croninff.  —  In  many  of  the  states  the  commis- 
sioners are  the  tribunal  which  determines  the  points  and  manner 
of  crossing,  though  they  are  sometimes  governed  by  the  state- 
ments of  the  petition.*     But  in  other  states,  as  heretofore  seen, 

ner  of  crossing  and  the  amount  of  com-  error.  Flint,  etc.,  R.  Co.  v,  Detroit, 
pensation  without  first  passing  on  the  etc.,  R.  Co.,  64  Mich.  350. 
defendant's  objection  that  such  cross-  Ik  Haw  York,  —  The  power  of  com- 
ing will  materially  interfere  with  the  missioners  under  the  New  York  Gen- 
use  of  its  road.  Kansas  City  Suburban  eral  Railroad  Law  of  1850  to  decide  as 
Belt  R.  Co.  V.  Kansas  City,  etc.,  R.  to  the'*  point  and  manner*'  of  croas- 
Co.,  118  Mo.  $99.  ing  tracks  of  disagreeing  railroad  com- 

DoAadaot  Roaid  ia  BelootloB  of  Com-  panies  extends  to  determining  the  spot 

miisionort.  —In  the  sperial  proceeding  of  crossing  and  the  mode  of  its  accom- 

instituted  in  the  District  Court  under  plishment.     Boston,   etc.,    R.    Co.    r. 

Comp.   Laws  Kan.  (1879),  c.  23,  §  47  Troy,  etc.,  R.  Co.,  (Supm.  Ct.  Spec.  T.) 

(Gen.  Stat.   1897,  c.  70,  ^  2,  subdiv.  5),  58  How.  Pr.  (N.  Y.)  167,  affirmed  79  N. 

by  one  company  to  cross  the  tracks  of  Y.  64. 

another,  a  defendant  should  be  allowed  But  in  Matter  of  Central  R.  Co.,  i 

to  be  heard  in  the  selection  of  the  com-  Thomp.  &  C.  (N.  Y.)4I9,  it  was  held  that 

missioners  who  are  to  determine  the  under  this  act  the  commission  had  no 

points  and  manner  of  the  crossing  and  power  to  locate  the  crossing  at  any  place 

the  compensation  to  be  paid  therefor;  other  than  that  stated  in  the  petition 

and   this  is   true   irrespective   of    the  and  order,  nor  to  review  any  fact  on 

points  sought  to  be  made  the  places  of  which   the    order    was   based,   nor  to 

crossing.     Union  Pac.  R.  Co.  v.  Leav-  question  the  right  of  the  petitioner  to 

enworth,  etc.,  R.  Co.,  99  Fed.  Rep.  728.  a  crossing;    nor  had  such  commission 

Order  Whore  PetitioiiBoiBkBlTiiwarnuitod  power  to  regulate  the  rate  oi  speed  at 

COBdonmatioB.  —  Under    the    General  which  trains  on  the  intersecting  roads 

Railroad  Law  of  New  Jersey^  where  a  should  pass  the  crossing, 

petition  to  the  court  for  appointment  The  commissioners  appointed  under 

of  commissioners  to  condemn  the  lands  Laws  N.  Y.  1893,  c.  6:^,  art.   i,  g  12, 

of   another    railroad    inclades    in    its  are  the  tribunal  by  which  all  questions 

description    of    lands    sought     to    be  of  the  places  and  manner  of  crossing 

condemned  lands  not  covered  by  the  one  railroad  by  another  are  to  be  deter- 

survey  of  the  route  of  the  condemning  mined,  and  such  questions  are  not  to 

railroad   filed    with    the    secretary    of  be  passed  upon  by  the  court  to  which 

state,  an  order  made  thereon  cannot  be  application  is  made  for  the  appoint- 

SQStained.     And  a  company  organized  ment  of  commissioners,  or  by  a  referee 

under  that  act  maj  condemn  the  lo-  to  whom  such  application   may  be  re- 

cated  route  of  an  existing  railroad  for  ferred.     Buffalo,  etc.,  R.  Co.  v.   New 

no  purpose  other  than  to  cross  it,  and  York,  etc.,  R.  Co.,  72  Hun  (N.  Y.)  583, 

an  order  for  the  appointment  of  com-  And  the  question  whether  the  crossing 

missioners   upon   a   petition    showing  will  interfere  with  the  use  of  the  road 

that  condemnation  is  sought  generally  crossed  is  for  the  consideration  of  the 

of  a   portion   of  such   route,  and  not  commissioners.     Hornellsville  Electric 

merely  for  crossing  purposes,  will  be  R.  Co.  v.  New  York,  etc.,  R.  Co.,  83 

set  aside  on  certiorari.     United  New  Hun  (N.  Y.)  407.     See  also  Matter  of 

Jersey  R.,  etc.,  Co.  v.  National  Docks,  Boston,  etc.,  R.  Co..  79  N.  Y. 64,  (Supm. 

etc..  Connecting  R.  Co.,  52  N.  J.  L.  90.  Cx,  Spec.  T.)  58  How.  Pr.  (N.  Y.)  167. 

See  also  Central    R.   Co.   v,    Hudson  Miehigsn.  —  Where   the   petition  de- 

Terminal  R.  Co.,  46  N.  J.  L.  289.  fines  the  manner  in  which  one  railroad 

1.  Kansas  City  Snbtxrban  Belt  R.  Co.  shall  cross  another,  thedaoMtges  would 

V.  Kansas  City,  etc.,  R.  Co.,  ziS  Mo.  naturally   be  awarded  on  that  basts; 

599*  but  in  case  of  disagreement  between 

TO  Boftuo  t»  iBftmol  tkoOoauKlfiioBori  the  two  companies  as  to  such  manner 

at  the  request  of  the  respondent  is  not  of  crossings,  the-  petitioner  has  no  right 
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the  court  to  which  the  application  is  made  ascertains  and  fixes 
these  matters.* 

(b)  Dttttmlikiiig  JHunaget  or  OompooMtioii.  —  Under  the  method  of  pro* 
cedure  treated  in  this  section  the  commissioners  in  all  cases  assess 
the  damages  suffered  by  the  road  crossed  and  award  compensation 
to  it  for  the  injury  sustained.' 

(o)  The  Award.  —  The  commissioners'  award  or  report  should  be 
certain  and  definite,  else  it  may  be  set  aside ; '  but  it  need  not 

to  cross,  or  in  any  manner  interfere  in  its  petition  to  define  how  it  will 
with,  the  respondent's  property  until  cross,  but  seeks  to  condemn  the  privi- 
the  crossing  board  has  determined  that  lege  of  crossing  generally,  the  damages 
question;  and  in  case  the  mode  of  are  to  be  assessed,  as  in  the  case  of  the 
crossing  determined  upon  by  the  board  condemnation  of  lands  of  private  indi- 
is  different  from  that  specified  in  the  viduals  for  railroad  uses,  not  only  for 
petition,  new  proceedings  must  be  any  manner  of  crossing  at  present  law- 
taken  to  condemn  the  right  to  cross  in  ful  and  necessary,  but  for  lawful 
the  manner  designated  by  such  board  changes  in  that  manner  of  crossing  in 
and  to  assess  the  damages  upon  that  the  future."  National  Docks,  etc.» 
basis.  Flint,  etc.,  R.  Co.  v,  Detroit,  Connecting  R.  Co.  v.  State,  53  K.  J.  L. 
etc.,  R.  Co.,  64  Mich.  350.  217. 

Kansas  —  Federal  Court.  —  Although  Spedflo  or  General  Finding  of  Damages, 
the  petitioner  in  the  District  Court  — How.  Siat.  Mich.  (1882),  §  3335.  does 
may  demand  a  crossing  at  a  particular  not  require  the  commissioners  In  a 
point,  such  demand  is  not  conclusive,  condemnation  proceeding  to  specify 
and  does  not  limit  the  inquiry,  but  it  each  particular  item  of  damage  or 
is  the  duty  of  the  commissioners  to  de-  compensation  allowed,  but  contem- 
termlne  the  point  and  manner  of  cross-  plates  that  a  general  finding  will  be 
ing,  as  well  as  the  amount  of  com-  made.  Flint,  etc.,  R.  Co.  v.  Detroit, 
pensation,  having  due  regard  to  the  etc.,  R.  Co.,  64  Mich.  350. 
interests  of  both  roads  as  well  as  to  When  Appraisal  of  Bamagoi  Vot  Bis- 
those  of  the  public.  Union  Pac.  R.  Co.  tnrbed.  —  Where,  in  a  condemnation 
V,  Leavenworth,  etc.,  R.  Co.,  29  Fed.  proceeding  to  acquire  a  right  of  cross- 
Rep.  728.  ing  over  a  railroad,   the  respondents 

1.  See  jM/rtf,  III.  i.  r.  (3)  Powers  and  placed   before  the  commissioners    all 

Duties  of  Cottrt  and  Appointment  of  Com-  the  testimony  they  desired  upon  each 

missioners.  element  of  damage  claimed  by  them, 

B.  Where  Petition  Bpecifloi  Manner  of  and  the  commissioners,  after  conslder- 

Groofling.  —  A  railroad  company   may,  ing  all   the  testimony,   reported    that 

by  its  petition  to  the  court  for  the  ap-  they  had  appraised  the  damage  as  well 

pointment  of    commissioners  In    con-  for  the  value  of  the  property  taken  as 

demnation    proceedings,    designate    a  for  the  damages  resulting  from  such 

lawful  manner  in  which  it  will  cross  taking,  the  award  will  not  be  disturbed 

the  land  or  road  of  another  company,  unless  it  appears  to  be  grossly  Inade- 

and    the    condemning    company    will  quale.     Flint,  etc..  R.  Co.  v,  Detroit, 

make  compensation  for  a  crossing  in  etc.,  R.  Co.,  64  Mich.  350. 

that  single  manner,  which  may  not  be  8.  Report  0nffldsntly  Definite.  — A  re- 

materially  changed  without  additional  port  of  commissioners  appointed  under 

compensation   for  the  damages  occa-  Rev.  Slat.  Mo.  (1879),  §  765  (Rev.  Stat. 

sioned  by  the  change.   National  Docks,  1889,  §  2543).  to  ascertain  the  points 

etc..  Connecting  R.  Co.  v.  State,  53  N.  and  manner  of  crossing  other  railroads 

J.  L.  217.  and    to    ascertain  the    compensation, 

Wliors  Petition  Boas  Hot  Spaoify  Man-  allowing  to  the  plaintiff  company  a  lati- 
nor  of  Oroedng.  —  '*  In  recognizing  the  tude  of  ten  feet  in  which  to  make  con- 
right  of  the  condemning  company  to  nections,  explaining  that  it  is  for  the 
specify  a  lawful  manner  of  crossing  purpose  of  a  proper  alignment  of  the 
and  to  condemn  a  crossing  in  that  irogs  and  leadbars,  is  sufficiently  defi- 
manner  the  right  to  condemn  without  nite.  And  such  report  is  not  objec- 
snch  speclficauon  must  not  be  lost  tionable  because  it  leaves  it  optional 
sight  of.    Where  such  a  company  fails  with   the  plaintiff  company  to   make 
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and  should  not  contain  unnecessary  recitals.*  Besides  providing 
for  the  points  and  manner  of  crossing  and  the  compensation  to  be 
paid,*  the  commissioners  under  some  of  the  statutes  may  provide 
for  all  those  details  of  construction  and  operation  which  would 
ordinarily  be  provided  for  by  a  contract  between  the  companies 
themselves  had  they  been  able  to  agree.*  But  there  must  be 
nothing  in  the  report  which  is  unauthorized  by  the  order  of  the 
court  appointing  the  commissioners.*  The  award  of  the  commis- 
sioners standing  as  a  contract  between  the  parties,  may  be 
enforced  by  a  court  of  equity.* 

rf.  Proceedings  by  County  or  Railroad  Commissioners. 

—  By  some  statutes  the  county  commissioners  are  the  proper 
tribunal  before  whom  to  apply  for  compensation  for  damages  to 
a  railroad  by  the  crossing  thereof  of  another  road,*  and  by  others 
the  legislature  has  designated  the  railroad  commissioners  as  the 
special  statutory  tribunal  to  determine  the  questions  involved  in 
the  application  to  cross.'' 

e.  Costs.  —  In  a  special  statutory  proceeding  to  acquire  the 

connections  at  either  line  of  the  street  to  the  report.     St.  Louis  Transfer  R. 

crossed  bv  the  defendant  company,  in-  Co.  v,  St.  Louis,  etc.,  R.  Co.,  loo  Mo. 

stead  of  fixing  the  point  definitely  at  419. 

one  of  these  places,  where  there  is  2.  See  supra^  the  two  preceding  sec- 
nothing  in  the  record  to  show  prejudice  tions. 

to  the  defendant  company.     St.  Louis  8.  Chicago,  etc.,   R.  Co.  v.  Kansas 

Transfer  R.  Co.  z^.  St.  Louis,  etc.,  R.  C it v,  etc.,  R.  Co.,  no' Mo.  510.     In  this 

Co  ,  100  Mo.  419.  case  it  was  held  that  under  Rev.  Stat. 

Indefinite  Baport  Set  Aside.  — A  rail-  Mo.  (1879),  §  7^5  (Rev.  Stat.  1889, 
road  company,  wishing  to  cross  the  §  2543),  the  commissioners  have  power 
track  of  another,  filed  a  petition,  and  to  provide  in  the  award  that  temporary 
commissioners  were  appointed  to  ap-  pile  piers,  permitted  by  them  to  be  used 
praise  the  damages  and  fix  the  line,  in  a  bridge  for  the  crossing,  should  be 
grade,  and  manner  of  crossing.  They  replaced  within  a  year  by  stone  ma- 
made  a  report  providing  that  the  peti-  sonry. 

tioning    company    should    insert    and  4.  St.  Louis  Transfer  R.  Co.  v.  St. 

place  crossing  frogs  at  the  points  of  in-  Louis,  etc.,  R.  Co.,  100  Mo.  419. 

tersection,  *'  to  be  of  a  material,  style,  6.  Enforoement  of  Award  ai  a  Contract, 

and    pattern    approved   by   the    engi-  —  Under  Rev.  Stat.  Mo.  (1879),  §  765 

neers  "  of  both  companies,  and  in  case  (Rev.  Stat.  1889,  §  2543),  the  award  of 

they  could  not  agree  the  commissioners  the  commissioners  stands  as  a  contract 

would   decide   the   question.      It   was  between  the  parties,  and  the  latter  have 

held  that  the  report  was  too  indefinite  the  same  rights  under  it  and  it  may  be 

and  uncertain  to  be  capable  of  enforce-  enforced  in  the  same  way  as  if  it  had 

ment  by  judgment,  and  should  be  set  been  a  voluntary  agreement.     A  court 

aside.     Matter  of  New  York,  etc.,  R.  of  equity  may  therefore  enforce  that 

Co.,  35  Hun  (N.  Y.)  232.  part  of  the  commissioners'  report  which 

1.  Beoital  of  View  of  Promisee  and  makes  it  the  duty  of  the  condemning 
Tracks.  —  It  is  the  plain  duty  of  the  company  to  substitute  stone  masonry 
commissioners  under  the  il/m^Mr/  stat-  after  a  certain  time  for  temporary  pile 
ute  to  view  the  premises  and  tracks  of  piers  supporting  the  crossing.  Chi- 
one  railroad  where  the  connections  and  cago,  etc.,  R.  Co.  v.  Kansas  City,  etc., 
crossings  of  another  railroad  are  to  be  R.  Co.,  no  Mo.  510. 
made,  but  there  is  nothing  in  the  law  6.  Grand  Junction  R.,  etc.,  Co.  v, 
requiring  them  to  recite  that  fact  in  Middlesex  County,  14  Gray  (Mass.)  553. 
their  report.  A  failure  on  their  part  to  7.  See  Union  Terminal  R.  Co.  v.  Rail- 
conform  to  this  requirement  might  be  road  Com*rs,  54  Kan.  352;  Laws  Kan. 
$hown  in  support  of  exceptions  made  1887,  c.  184. 
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right  of  crossing  another  railroad,  the  allowance  of  costs  is  gener- 
ally in  the  discretion  of  the  court.* 

/.  Review  of  Proceedings  — (i)  When  Available  and  Pro^ 
ceedings  On,  —  The  legality  of  the  proposed  plan  of  crossing,*  the 
order  of  the  court  appointing  the  commissioners,'  and  the  pro- 
ceedings and  award  of  the  commissioners  may  frequently,  under 
the  various  statutes,  be  reviewed  by  appeal,  writ  of  error,  or  certio- 
rari, as  the  case  may  be.*  The  rulings  of  the  court  on  the  report 
may  also  be  reviewed.* 

1.  Horaellsville  Electric  R.  Co.  v.  Order  PermittiBg  Entry  Hot  InToWad 
New  York,  etc..  R.  Co.,  83  Hun  (N.  Y.)  on  Appeal.  —  An  order  of  the  County 
407;  Matter  of  Cortland,  etc.,  Horse  R.  Court  made  in  a  proceeding  to  acquire 
Co.,  98  N.  Y.  336.  a  right  of  way  for  one  railroad  over  the 

2.  Questioning  Legality  of  Proposed  traclcs  of  another  railroad  after  an  ap- 
Finn  <dr  Grossing.  —  In  New  Jersey^  where  peal  from  final  judgment  had  been  per- 
the  petition  prescribes  the  manner  of  fected,  permitting  the  petitioner  to 
crossing,  the  effect  upon  the  road  enter  on  the  premises  pending  appeal, 
crossed  being  thereby  discernible,  the  will  not  be  involved  in  the  appeal. 
legality  of  the  proposed  plan  may  be  Lake  Shore,  etc.,  R.  Cc.  v,  Chicago, 
conveniently  and  properly  questioned  etc.,  R.  Co..  100  111.  21. 

before  the  condemnation  proceeds,  not  4.  If  the  Commissioners  Violate  Any 

by  the  judge  to  whom  the  petition  is  Legal  Bight  of  the  railroad  crossed  their 

presented,  whose  jurisdiction  is  limited  action   can    be    reviewed.     Matter   of 

by  statute,  but  by  the  Supreme  Court,  Boston,  etc.,  R.  Co.,  79  N.  Y.  64. 

under  its  general  supervisory  powers,  ETagmenttfy  Appeal.  —  The  report can- 

upon  certiorari.     National  Docks,  etc.,  not  ordinarily    he    appealed   from   in 

Connecting    R.  Co.  v.  State,  53  N.  J.  fragments,  so  that  if  the  appeal  is  suc- 

L.  217.  cessful  certain  benefits  may  be  retained 

8.  Order  AffMting  Substantial  Bight  —  and     certain     protection    withdrawn. 

Hew    York,  — Under  Code    Civ.    Pro.  Matter  of  New  York,  etc.,  R.  Co.,  44 

N.  Y.,  §  1356,  an  order  of  the  Supreme  Hun  (N.  Y.)  275. 

Court    appointing     commissioners    to  Hotiee  of  Appeal.  —  Under  How.  Stat, 

ascertain  and  determine  the  localities  Mich.  (T882),  g  3337,  authorizing  ap- 

of  crossings  and  intersections  of  rail-  pq^ls  to  be  taken  to  the  Supreme  Court 

road  tracks  affects  a  substantial  right,  from  the  appraisal  or  report  of  the  com- 

within  the  meaning  of  the  statute,  and  missioners,   and    requiring    notice    of 

such  an  order  made  by  the  special  term  such  appeal  to  be  given  to  the  opposite 

is    appealable    to    the    general    term,  party,  such  notice  must  point  out  the 

Matter  of  Saratoga  Electric  R.  Co.,  58  error  and  defects  complained  of  with 

Hun  (N.  Y.)  287.  .  such  particularity  that  the  attention  of 

Order  Appointing  Interested  Parties  —  the  appellee  and  of  the  court  will  be  at 

Texas.  —  In  Rev.  Stat.  Tex.  (1889),  ^^-  once  precisely  directed  to  them.     Flint, 

4202  (Rev.  Stat.  1895,  art.  4468),  it  is  etc.,  R.  Co.  v.  Detroit,  etc.,  R.  Co.,  64 

provided   that  a  dissatisfied   party  in  Mich.  350. 

condemnation  proceedings  may,  within  Disturbing  Beport  Where  Evidenee  Hot 
ten  days  after  the  decision  of  the  com-  in  Beoord.  —  The  report  will  not  be  set 
missioners  is  filed,  file  his  opposition  aside  on  appeal  to  the  Supreme  Court 
setting  forth  the  causes  of  his  objec-  for  the  reason  that  the  commissioners 
tion.  This  not  having  been  done,  it  made  no  award  of  damages  to  the  de- 
will  be  conclusively  presumed  that  the  fendant  company,  where  the  record 
county  judge  had  performed  his  duty  does  not  show  the  preservation  of  the 
according  to  law  in  appointing  disin-  evidence  offered  upon  this  objection  to 
terested  parties  as  commissioners.  An  the  report.  St.  Louis  Transfer  R.  Co. 
objection  subsequently  made  that  com-  v.  St.  Louis,  etc.,  R.  Co.,  100  Mo.  419. 
missioners  were  interested  comes  too  6.  Beriew  on  Bnllng  of  Court  as  to  Ap- 
late,  when  the  facts  were  known  before  praisement.  —  By  statute  in  Missouri 
the  end  of  ten  days.  Gulf,  etc.,  R.  the  Circuit  Court  has  the  power  to  hear 
Co.  V,  Ft.  Worth,  etc.,  R.  ('o.,  86  Tex.  evidence  upon  the  question  of  the 
$37.  amount  of  compensation  allowed  by 
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(2)  Stay  0/ Proceedings  and  Operations  Pending  Appeat.  —Con- 
demnation proceedings,  or  the  right  to  enter  lands  or  cross  tracks 
in  pursuance  thereof,  are  not  ordinarily  stayed  pending  appeal  or 
writ  of  error.* 

g.  Equitable  Interposition  and  Control  — (i)  To  Pre^ 

vent  Crossings  and  Intersections,  —  The  interposition  of  a  court 
of  equity  may  frequently  be  invoked  to  prevent  the  crossing  or 
intersection  of  one  railroad  by  another.* 

the  commissioners,  and  may  award  a  defense  being   of    a   character  which 

new  appraisement,   upon   good  cause  might  be  made  at  law,  there  was  no 

shown;  and  the  ruling  of  the  Circuit  reason  for  ordering  a  stay  of  proceed- 

Court  in  respect  thereto  may   be  re*  ings  in  the  court  in  which  suchdefense 

viewed  by  the  Supreme  Court  on  error  might    be    interposed.      Lake   Shore, 

or  appeal.     But  the  latter  court  does  etc.,  R.  Co.  «/.  Chicaifo,  etc.,  R.  Co.,  96 

not  enter   into  a  critical   examination  111.  125,  2  Am.  &  Eng.   R.  Cas.  437, 

of  the  evidence  offered  on  a  hearing  of  quoted  in  Illinois  CenL  R.  Co.  v.  Cbl* 

the  exceptions  made  to  the  report  as  to  cago,  138  111.  453. 

the  compensation  which  should  have  i,  Ii^ttnotion  Without  Kotioe.  — -  In  an 

been  awarded  by  the  commissioners,  action   by  a  stockholder  to  enjoin  a 

and    it    is    only    where  the  damages  railroad  corporation  from  intersecting 

awarded  are  manifestly    excessive  or  the  road  of  another  railroad  corpora* 

inadequate    that  the  Supreme    Court  tion  of  which  the  plaintiff  is  a  member, 

will  interfere.    St.  Louis  Transfer  R.  a  temporary  injunction  may  be  granted 

Co.  V,  St.   Louis,  etc.,  R.  Co.,  100  Mo.  without  notice  to  the  corporation  about 

419.  to    make    the    intersection.     Such  In- 

I.  See   National    Docks,   etc..    Con«  junction  does  not  suspend  the  general 

necling  R.  Co.  v,  Pennsylvania  R.  Co.,  and  ordinary  business  of  such  corpora- 

(M.  J.  iSgs)  30  Atl.  Rep.  1102;  State  v,  tion,  within  the  meaning  of  Code  Civ. 

District  Ct.,  35  Minn.  461.  Pro.  N.  Y.,  §  i8og.     Howlett  v.  New 

Stay  on  Appeal  ftom  Order  BofoBlng  to  York,  etc.,  R.  Co.,  (Supm.  Ct.  Spec. 

Change  Route.  —  Proceedings    by    one  T.)  14  Abb.  N.  Cas.  (N.  V.)  328. 

company  to  acquire  a  right  to  cross  the  Bestrainlng  Crossing  until  UglLt  Xst&b- 

tracks  of    another    company  are    not  lllhed.  —  The   provision   in   the    Texas 

stayed   by  an   appeal   taken  from  an  Constitution,  art.  10,  |  i,  that  *'  every 

order  refusing    to    change  the  route,  railroad  company  shall  have  the  right 

Matter  of  New  York,  etc.,   R.  Co.,  33  with  its  road  to  intersect,  connect  with, 

Hun  (N.  Y.)  270,  distinguishing    New  or  cross  any  railroad,'*  is  not  self-oper- 

York,  etc.,  R.  Co.  v.  Godwin,  (Supm.  ating,   and    needs    supplementing  by 

Ct.    Spec.    T.)    12    Abb.    Pr.    N.    S.  appropriate  legislation  prescribing  the 

(N.  Y.)2r.  regulation  of  its  exercise.     Therefore, 

Staying  Proceedings  on  Defense  Avail-  a  railroad    may    be    restrained    from 

able  in  Lower  Court.  —  On  a  writ  of  error  effecting  a  crossing  of  another  railroad 

in  the  Supreme  Court  to  review  a  de»  company's  tracks  until  by  negotiation 

cree  dissolvinsf  an  injunction  and  dis-  or  by  the  proper  legal  proceedings  it 

missing  the  bill  under  which  it  was  shall  have  fixed  its  right  within  the 

sought  to  restrain  a  railroad  company  prescribed  or  adjudicated  limitations 

from  further   prosecution  of  proceed-  to    make    such    crossings.    Missouri, 

ings  then  pending  in  the  County  Court  etc.,   R.  Co.  v.  Texas,  etc.,  R.  Co.,  4 

for  condemnation  of  a  right  of  way  for  Woods  (U.  S.)  360. 

one  railroad  over  the  tracks  of  another.  An  Indemnity  Bond  may  sometimes 

a  motion  was  made  that  the  writ  of  be  substituted  in  place  of  an  injunction 

error  be  made  to  operate  as  a  superse-  to    restrain    the    crossing.     Northern 

deas  and  that  an  order  be  entered  stay-  Pac.  R.  Co.  v.  St.  Paul,  etc.,  R.  Co.,  a 

ing     the     condemnation    proceedings  McCrary  (U.  S.)  260,  x  Am.  &  Eng.  R. 

until  the  determination  of  tile  cause  on  Cas.  15. 

error.     It  was  held  that  even  if  the  Interposition  Beeanse  Corporation  Vot 

court  had  the  power  to  order  a  stay  of  de  Jure.  —  When  a  railroad  corporation 

proceedings  it  would  not  be  an  appro-  exists  de  facto  a  court  of  chancery  can- 

priate  etefcise  of  Jurisdiction,  for  the  not,  at  the  insunce  of  private  partiea. 
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Grade  Crossings.  —  And  a  court  of  equity  may,  by  virtue  of  inher- 
ent power  or  statutory  provisions,  prevent  a  grade  crossing  where 
the  road  crossed  would  be  greatly  injured  thereby.* 

(2^  To  Restrain  and  Control  Condemnation  Proceedings.  —  Ordi- 
narily a  court  of  equity  will  not  attempt  to  restrain  or  control 
condemnation  proceedings.* 

(3)  To  Enforce  Rights.  —  If,  in  the  use  of  an  easement  to  cross 
the  right  of  way  and  track  of  another  company,  whether  it  be 
acquired  under  proceedings  to  condemn  a  crossing  in  a  specified 
manner  or  under  proceedings  to  condemn  a  crossing  generally, 
conflict  should  at  any  time  arise  between  the  companies  affected, 
the  interposition  of  equity  may  be  invoked  to  secure  to  each 
company  the  enjoyment  of  its  privilege  in  a  just  and  lawful 
manner.'  It  has  been  seen  that  the  award  of  the  commissioners 
may  be  enforced  in  equity.** 

h.  Street  Railways  —  condemnation  Proceedings.  —  The  statutory 
provisions  relating  to  the  crossing  of  one  road  by  another  and 
prescribing  the  method  of  procedure  for  condemnation  are  often 
applicable  to  street  railways.* 

restrain  its  operations  and  prevent  its  Baltimore,  etc.,  R.  Extension  Co.'s  Ap^ 

crossing  or  acquiring  the  right  to  cross  Pcal,  10  VV.  N.  C.  (Pa.)  530,  3  Am.  & 

another  railroad,  upon  ihe  ground  that  Eng.  R.  Cas.  242;  Reynoldsville,  etc., 

its  organization  is  not  de  Jure.     In  such  R.  Co.  f.  Buffalo,  etc.,  R.  Co.,  134  Pa. 

case  the  proper  remedy  is  by  quo  war-  St.   541.     See  also  supra^  III.  i.  d,  (2) 

ranto   or    information    in    the    nature  Courts  0/ Equity;  infra^  \\\,i,h.  Street 

thereof  instituted  by  the  attorney-gen-  Railways, 

eral.     National  Docks  R.  Co.  v.  Cen-  2.  Pennsylvania  R.  Co.  v.  National 

tral  R.  Co.,  32  N.  J.  Eq.  755,  reversing  Docks,  etc.,  R.  Co.,  56  Fed.  Rep.  697. 

31  K.  J.  Eq.  475.  8.  National  Docks,  etc..  Connecting 

1.  Chicago,  etc.,  R.  Co.  r.  Chicago,  R.  Co.  v.  State,  53  N.  J.  L.  217. 

etc.,  R.  Co.,  6  Biss.  (U.  S.)  2iq;    Chi-  Entire  Bight  of  Way  Hot  Sacnrsd.  —  If 

cago,  etc.,  R.  Co.  v.  Chicago,  etc.,  R.  the  court  of  chancery  is  satisfied  that 

Co.,  qi  Iowa  16.  the   railway  company   which   invokes 

WalTsr  of  Grade  Crossing  —  Question  iis  aid  is  proceeding  in  the  acquisition 

on    Appeal. —  Where    a   railroad  com-  of  its  rightof  way,  and  in  theconstruc- 

pany,   enjoined   by   a  court  of  equity  tion  of  its  road,  in  good  faiih,  and  with 

from  constructing  a  crossing  at  grade  apparent    ability     expeditiously    and 

over     another     railroad,     afterwards  properly   to   perform    its  work  at  the 

makes  an  overhead  crossing,  it  thereby  crossing,  such  court  will  not  refuse  to 

waives  any  right  to  a  grade  crossing,  the  plaintiff  company  assistance  in  the 

and  the  question  of  such  right  will  not  enjoyment  of  its  right  in  the  crossing 

be  considered  by  the  appellate  court,  merely  because  it  has  not  yet  secured 

Chicago,  etc.,  R.  Co.  r.  Chicago,  etc.,  a  right  of  way  over  its  entire  route. 

R.  Co.,  91  Iowa  16.  National   Docks,   etc..  Connecting   R. 

Preventing  Grade  Crossing  Where  Sea-  Co.  r.  Pennsylvania  R.  Co.,(N.  J.  1895) 

sonably  Praetioable  —  Pennsylvania.  —  It  30  Atl.  Rep.  1102. 

is  the  imperative  mandate  of  the  legis-  4,  See  supra^    III.   i.    r.  (4)  {c)   The 

lature  by  Act  Pa.  June   19,  187 1,   §  2  Award, 

(Bright.  Purd.  Dig.,  p.  1785,  §  31),  that  6.  The  provisions  of  LawsN.  Y.  1890, 

if.  in  the  judgment  of  the  court,  it  is  c.  565,  §  12,  as  amended  by  Laws  1892, 

reasonably  practicable  to  avoid  a  grade  c.  676,  which  authorize  the  crossing  or 

crossing,  it  shall  by  its  process  prevent  intersection  of  one  railroad  by  another 

a  crossing  at  grade.     Pittsburg,  etc.,  and  prescribe  the  proceedings  by  which 

R.  Co.  V.  South-west  Pennsylvania  R.  such  right  may  be  enforced,  apply  to 

Co.,  77  Pa.  St.  173;  Northern  Cent.  R.  street  surface  railroads,  of   whatever 

Co.'s  Appeal,  103  Pa.  St.  621.     And  see  motive  power.     Buffalo,  etc.,  R.  Co.  v. 
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Equitable  Interpotitloii  and  GontroL  —  The  powers  and  duties  of  a  court 
of  equity  in  reference  to  its  interposition  and  control  over  the 
crossing  of  two  railroads  are  practically  the  same  where  one  or 
perhaps  both  of  the  roads  are  street  railways.* 

2.  Of  Streets  and  Hig^hways  by  Eailroads.  —  Treatment  of  this 
subject  will  be  found  in  another  article .• 

3.  Farm  CroBsings— a.  Action  for  Damages  for  Failure  to 
Construct  —  in  General.  —  Where  a  railroad  company  is  under 
obligation,  either  by  contract  or  by  statute,  to  construct  farm 
crossings,  and  fails  in  its  duty,  the  owner  of  the  land  through  which 
the  road  runs  may  maintain  an  action  at  law  for  damages  against 
the  company.' 

BMOaration  or  Cknnplaint.  —  There  must,  of  course,  be  no  misjoinder 
of  causes  of  action,*  and  the  allegations  of  the  declaration  or 
complaint  must  be  sufficient  to  constitute  a  cause  of  action  and 

New  York,  etc.,  R.  Co.,  72  Hun  (N.  railroad   is  insufficient    under  Const. 

Y.)  583.  Ky.,  §  216,  authorizing  a  crossing  at 

Petition.  —  In  order  to  confer  on  the  any  point  where  ii  is  feasible,  where  it 

court  jurisdiction  to  act  on  the  petition  merely  alleges  that  the  application  and 

of  an  electric-railroad  company  incor-  request  of  the  defendant  were  refused 

porated  under  Laws  N.  Y.  1884,  c.  252,  by  the  plaintiff  because  the  proposed 

asking  for  the  appointment  of  commis-  crossing  would  be  exceedingly  danger- 

sioners  to  ascertain  the  points  of  cross-  ous  and  is  not  reasonable  or  feasible; 

ing  another  road,  such  petition  must  and  this  is  particularly  so  where  the 

allege  that  the  petitioner  has  acquired  plats  and  exhibits  filed  with  the  petition 

the  consent  of  one-half  in  value  of  the  show  a  level  surrounding  country,  so 

adjoining  property  owners  and  of  the  that  the  approach  of  a  train  could  be 

local  authorities  to  the  construction  of  observed/or  a  considerable   distance 

its  road.     Matter  of  Saratoga  Electric  on  either  side  of  the  crossing.    Eliza- 

R.  Co.,  58  Hun  (N.  Y.)  287.  bethtown,etc.,  R.  Co.  v.  Ashland,  etc., 

1.  The  Pennsylvania  Act  of  May  14,  R.  Co.,  96  Ky.  347. 

1889  (P.  L.  211),   providing   that  any  8.  See  article   Streets  and    High- 

street  railway  company   incorporated  ways. 

under  that  act  shall  have  the  right  in  3.  See  in  general  article  Crossings^  8 

its  construction  to  cross  at  grade,  diag-  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 

onally  or  transversely,   any    railroad  427.     And  see  Illinois  Cent.  R.  Co.  v. 

operated  by  steam  or  otherwise,  is  sub-  Willenborg,   117   III.   203,   26  Am.   & 

ject  to  the  Act  of  June  19.  1871  (P.  L.  Eng.  R.  Cas.  3f,8;  Ohio,  etc.,  R.  Co.  v. 

1360),  giving  to  the   courts  of  equity  McGehee,  47  111.  App.  348,  distinguish- 

power  to  direct  the  mode  in  which  rail-  ing  Peoria,  etc.,  R.  Co.  v.  Schiller,  12 

road  crossings  shall  be  made  and  to  III.  App.  443. 

regulate  grade  crossings,  and  directing  4.  Joinder  of  Counts  in  Tort  and  Con- 
them  to  prevent  crossings  at  grade  when  traet.  —  A  count  in  'tort  against  a  rail- 
reasonably  practicable.  Pennsylvania  road  company  for  damages  to  the 
R.  Co.  V.  Braddock  Electric  R.  Co.,  152  plaintiff  by  failure  of  the  company  to 
Pa.  St.  116,  reversing  i  Pa.  Dist.  iii,  construct  on  his  farm  suitable  wagon- 
626.  See  also  Pennsylvania  R.  Co.  v.  ways  over  the  railroad,  as  required  by 
Conshohocken  R.  Co.,  4  Pa.  Dist.  12;  statutes,  cannot  be  joined  with  one  to 
Baltimore,  etc.,  R.  Co.  v.  Hanover,  recover  from  the  corporation,  under 
etc.,  St.  R.  Co.,  2  Pa.  Dist.  774;  Dela-  statutory  authorization,  compensation 
ware,  etc.,  R.  Co.  r.  Wilkes-Barre,  etc.,  for  constructing  such  way  or  crossing 
R.  Co.,  I  Pa.  Dist.  627;  Du  Bois  Trac-  where  the  company  failed  to  perform 
tion  Pass.  R.  Co.  v,  Buffalo,  etc.,  R.  such  duty  itself.  This  would  be  unit- 
Co.  ,  149  Pa.  St.  I.  ing  a  count  in  tort  with  one  on  contract. 

A  Potition  to  Bi^oin  a  Street  Bailway  Green  v.  Morris,  etc..  R.  Co.,  34  N.  J. 

from  crossing  the  tracks  of  a  steam  L.  486. 
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show  the  liability  of  the  defendant.^ 

b.  Enforcing   Obligation  to   Construct  —  By  Equitable 

Aetion  —  In  GenoraL  —  According  to  the  weight  of  authority,  a  party 

through  whose  land  a  railroad  runs  may  maintain  an  equitable 
action  to  compel  the  company  to  perform  its  duty  as  to  the  con- 
struction and  maintenance  of  suitable  and  convenient  crossings.* 

BUI  or  Complaint  — Partiet.  —  The  bill  or  complaint  in  such  a  suit 
should  contain  all  the  allegations  requisite  to  the  relief  sought 
and  should  bring  in  the  proper  parties.' 

1.    Alleging   Xiifsaaanee    Oonoeming  affirming  i6  Hun  (N.  Y.)  230;  Beards- 

FriTate    Way   for   Bailroad*i    Um.  —  A  ley  v,  Lehigh  Valley  R.  Co.,  142  N.  Y. 

railroad  company  is  not  liable  in  dam-  173.     Compare  Illinois  Cent.  R.  Co.  f/. 

ages  for  a  failure  to  keep  in  repair  a  Wlllenborg,  T17  III.  203,  26Am.&  Eng. 

private  way  over  its  track,  constructed  R.  Cas.   35S.     And  see  the  title  Cross- 

for  its  own  use,  but  by  license  used  by  ings^  8  Am.  and  Eng.  Encyc.  of  Law 

other  persons.     In  such  case  the  plain-  (2d  ed.),  pp.  431,  432. 

tiff  must  allege  and  prove  some  act  of  Freehold  Hot  InToWed.  —  In  a  suit  in 

misfeasance  on  the  part  of  the  com-  equity  in  Illinois  to  compel  a  railroad 

pany.     Ferguson  v,  Virginia,  etc.,  R.  company  to  erect  and  maintain  a  farm 

Co.,  13  Nev.  184,  <//j/iMt^MiM»M^  Sweeny  crossing,  the  freehold  is  not  involved 

V.  Old  Colony,  etc..  R.  Co..  10  Allen  so  as  to  make  the  Supreme  Court  the 

(Mass.)  368.  appellate  tribunal.     Cleveland,  etc.,  R. 

ATerring  Wherein  Compeny  Failed  in  Co.  v.  Hobbie,  61  111.  App.  396. 
Bnty.  —  A  declaration  in  an  action  for  By  Xandunns.  —  A  railroad  company 
damages  for  failing  to  constrm  t  ways  may  frequently  be  compelled  by  man- 
or farm  crossings  is  defective  if  it  does  damus  to  perform  its  statutory  duty  of 
not  aver  what  or  how  many  ways  the  constructing  suitable  and  convenient 
companvhasfailed  to  construct.  Green  farm  crossings.  Hoggs  v.  Chicago, 
V.  Morris,  etc.,  R.  Co.,  24  N.  J.  L.  486.  etc.,  R.  Co.,  54  Iowa  435,  distinguished 

Alleging  Hotiee  of  Heoeieityof  Cross-  in  Omaha,  etc.,  R.  Co.  v,  Severin,  30 

ings.  —  In  an  action  at   common  law  Neb.    318;    State   v,  Chicago,  etc.,  R. 

against  a  railroad  company  to  recover  Co.,  79   Wis.   259,  49  Am.  &  Eng.  R. 

damages  for  not  constructing  suitable  Cas.  304. 

wagon  ways  and   crossings,   it  is   not  Enforoing  Orders  of  Bailroad  Commis- 

necessary  for  the  declaration  to  aver  sionen    B&ecting     Conitmotion.  —  See 

notice  from  the  landholder  that  ways  State   v.   Mason  City,  etc.,  R.  Co.,  85 

are  necessary.     The  statute    of  New  Iowa  516,  55  Am.  tk  Eng.  R.  Cas.  73; 

Jersey  imposes   upon   a  company  the  State  t/.  Chicago,  etc.,  R.  Co.,  86  Iowa 

duty  of  constructing  suitable  ways,  the  304. 

obligation  to  perform  which  does  not  8.  tTniting  Counts  on  Contract  and  8tat- 
depend  upon  the  request  of  the  land-  ate.  —  A  complaint  against  a  company 
holder.  Nor  is  it  requisite  for  him  to  to  compel  it  to  construct  a  farm  cross- 
notify  the  company  to  perform  its  duty  ing  contained  two  counts,  the  (iist 
or  to  notify  it  in  what  manner  that  based  upon  a  covenant  contained  in  a 
duty  is  to  be  performed.  Green  v.  deed,  and  the  second  upon  a  f^tatute 
Morris,  etc.,  R.  Co.,  24  N.  J.  L.  486.  requiring  companies  to  construct  such 

ATorring that Ezeavationt Are Vnlawfal  crossings.     It  was  held  that  the  two 

or  Unantlu^rised.  —  A  complaint  in  an  counts  were  each  for  a  separate  cause 

action  for  damages  for  failure  to  con-  of  action,    and    therefore    not    incon- 

struct  suitable  wagon  ways  and  farm  sistent,  and  the  court  properly  refused 

crossings  need  not  allege  that  excava-  to  compel  the  plaintiff   to  elect  upon 

tions  were  made  unlawfully  or  without  which    he    would    rely.       Hayncs    v, 

consent  of  the  plaintiff.     Green  v.  Mor-  Buffalo,  etc.,  R.  Co.,  38  H  un  (N.  Y.)  17. 

ris,  etc.,  R.  Co.,  24  N.  J.  L.  486.  Owners  of  Legal  Title  to  landas  Par- 

8.  See  Rock  Island,  etc.,  R.  Co.  v.  tiee.  —  In  an  action  to  compel  a  rail- 

Dimick,    144   III.    628;    Van    Wagner  road  company  to  perform   its  duty  of 

V.  Central  New  England, etc.,  Rt  Co.,  80  constructing  a  farm  crossing, the  owners 

Hun  (N.  Y.)  278;  Jones  v.  Seliginan,  81  of  the  legal  title  to  the  land  divided  by 

N.  Y.  190,  3  Am.  &  Eng.  R.  Cas.  236,  the  road  should  be  maJe  parties  plain- 
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4.  BemoYal  or  Abolition  of  Orade  GroBsings  —  a.  Appointment 
OF  Commissioners  and  Return  of  Report.  —  A  number  of 

states,  recognizing  the  danger  of  railroad  crossings  at  grade,  have 
enacted  statutes  looking  to  the  alteration,  removal,  or  abolition 
of  such  crossings.  The  statutes  of  Massachusetts  establish  a 
board  of  commissioners  to  be  appointed  by  the  Superior  Court 
to  determine  all  questions  involved  in  an  application  *  for  the 
abolition  of  a  grade  crossing,  prescribe  the  duties  of  these  com- 
missioners, and  require  that  they  shall  forthwith  return  their 
decision  to  the  Superior  Court;*  the  proper  parties  should  then 
appear  before  the  court  and  be  heard  on  the  question  whether 
the  report  should  be  confirmed,'  after  which  the  court  confirms 
or  sets  aside  the  report  *  and  makes  the  proper  decree  and  orders.* 

tifif  or  defendant,  or  the  reason  for  such  entitled   to  appear  in    court    and    be 

omission  should  be  stated  in  the  com-  heard    as    a    party    on    the    question 

plaint.      Haynes   v,    Buffalo,   etc.,  R.  whether  the  report  should  be  confirmed. 

Co..  38  Hun  (N.  Y.)  17.  Selectmen  v.  New  York,  etc.,  R.  Co., 

Parties  Whoie  Bights  Are  Aiboted.  —  161  Mass.  259. 

In  a  bill  in  equity  to  compel  a  railroad  4.  Old  Colony  R.  Co.,  Petitioner,  163 

company  to  erect  and  maintain  a  farm  Mass.  356. 

crossing,  pursuant  to  a  reservation  in  ConoliuiTeiieii  of  Report  —  Extent  of 
a  deed  of  the  right  of  way,  the  only  Seyisioxi.  —  Under  Pub.  Slat.  Mass., 
necessary  parties  are  those  persons  Supp.  (iSSg-gs),  p.  359,  c.  428,  §  4,  the 
whose  rights  are  affected  by  the  failure  decision  of  the  commissioners  ap- 
of  the  company  to  perform  their  duty,  pointed  by  the  Superior  Court  to  de- 
Cleveland,  etc.,  R.  Co.  V.  Hobbie,  61  termine  questions  involved  in  an 
111.  App.  396.'  application  for  the  abolition  of  a  grade 

1.  Seqoiiitet  of  Applioation.  —  In  an  crossing,  as  to  the  reasonable  necessity 
application  to  the  Superior  Court  under  for  taking  a  quantity  of  land  at  a  par- 
Pub.  Slat.  Mass.,  Supp.  (1889-95),  ticular  point  for  the  construction  of  the 
p.  358,  c.  428,  for  the  appointment  of  work,  is  final  in  the  absence  of  gross 
commissioners  to  alter  or  remove  a  error  or  irregularity  of  procedure,  and 
grade  crossing,  it  is  not  necessary  that  cannot  be  revised  by  the  court  upon 
a  plan  or  specifications  showing  the  the  petition  of  the  landowner.  Old 
nature  of  the  alterations  prayed  for  Colony  R.  Co.,  Petitioner,  163  Mass. 
should  accompany  the  petition.     The  356. 

precise  manner  in  which  the  separation  Betting  Aside  for  Appointment  of  Im- 
of  the  grades  is  to  be  accomplished  is  proper  Comxniuioner.  —  The  fact  that 
to  be  determined  by  the  commissioners  one  of  the  commissioners  appointed  by 
and  the  court,  and  need  not  be  set  the  Superior  Court  to  decide  upon  the 
forth  in  the  petition.  Selectmen  v,  alteration  or  abolition  of  grade  cross- 
New  York,  etc.,  R.  Co.,  161  Mass.  259.  ings  entered  his  appearance  in  the  case 

2.  Old  Colony  R.  Co.,  Petitioner,  163  for  the  commonwealth  when  assistant 
Mass.  356.  attorney-general  of  the  slate,  does  not 

8.  Appearanoe  and  Objections  by  Owner  show  such   an   error  as   requires  the 

of  Land  Taken.  —  After  the  report  of  the  court  to  set  aside  the  report  in  behalf 

commissioners   is  hied  an    owner    of  of  persons  interested  in  the  proceedings 

lind  taken  by  the  decree  of  the  com-  who  were  not  originally  parties,  when 

mission ers   has  a   right  to  come  into  all  the  parties  presented  the  name  of 

court   and   present  objections    to   the  such  assistant  attorney-general  to  the 

confirmation  of  the  report  and  be  heard  court  for  appointment  as  commissioner 

upon  them.     Old  Colony  R.  Co.,  Peti-  and  until  the  filing  of  the  exceptions 

tioner,  163  Mass.  356.  no  objection  was  made  to  the  proceed- 

Appearanoe  by  Land  Owner  Hot  AfFeoted.  ings  on  account  of  his  acting.     Select- 

—  An  owner  of  land  no  part  of  which  men   v.    New   York,  etc.,   R.  Co.,  161 

is  taken  and  which  does  not  abut  on  Mass.  259. 

the  part  of  the  highway  discontinued  6.  Order  for  Doing  the  Work  and  Ap- 

so  as  to  abolish  a  grade  crossing  is  not  pointment  of  Auditor.  —  Under  the  stat- 
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b.  Appeal  from  Commissioners*  Decision.  —  In  Connecticut 

statutes  have  been  passed  to  effect  the  removal  of  grade  crossings 
by  order  of  the  railroad  commissioners  on  petition  therefor,  the 
action  and  orders  of  the  commissioners  being  subject  to  review 
by  appeal  to  the  courts.* 

c.  Enforcement  of  Commissioners'  Order. —An  order 

of  the  commissioners  requiring  a  grade  crossing  to  be  removed 
may  be  enforced  by  mandamus.* 

IV.  Becoyebt  of  C0XPEK8ATIOH  FOR  Fehciho  Wheee  Bailsoad 

VSOLECTB  Duty.  —  In  many  of  the  states  statutes  have  been  passed 
providing  in  substance  that  where  a  railroad  company  fails  to  con- 
struct  and  maintain  the  required  fence  an  abutting  landowner 
may  construct  or  repair  such  fence  and  recover  from  the  company 
the  reasonable  costs  and  expenses  thereof.*  The  complaint  in 
such  an  action  must,  of  course,  contain  averments  of  every  matter 
requisite  for  a  recovery  under  the  statute.* 

ate  cited,  the  Superior  Court,  in  con-  tion   to   remove  to  the  United  States 

firming    a    decree    of    commissioners  court  an  application  for  a  mandamus 

appointed  by  it  to  prescribe  the  altera-  to  compel  a  railroad  to  obey  the  com- 

tlon   or   removal   of  grade    crossings,  missioners'  order  for  the  removal  of  a 

may  embody  in  its  decree  the  making  grade   crossing,  under  the  statutes  of 

of  an  order   for  doing   the    work    of  Connecticut,  the  matter  being  one  of 

abolishing  such  crossings  at  the  time  which  the  above  court  would  not  have 

of  confirming  the  deciee  of  the  com  cognizance.     Woodruff  v.  New  York, 

missioners  as  well  as  afterwards,  and  etc.,  R.  Co.,  59  Conn.  63. 

is  expressly  authorized  to  embody  in  8.  See  Millhcuse  v.  Chicago,  etc.,  R. 

its  decree  the  appointment  of  an  audi-  Co.,  7  Ohio  Cir.  Ct.  466,  4  Ohio  Dec. 

tor  to   whom   shall   be   submitted   all  682;   Carpenter  v.   St.  Louis,  etc.,  R. 

accounts  of  expenses  incurred  in  doing  Co.,  20  Mo.  App.  644. 

the  work.     Selectmen,  Petitioners,  162  4.  ATorment  of  Tim«  Boad  in  Operatioii 

Mass.  564.  — Indiana. —  In  an  action    under   the 

1.  New  York,  etc.,  R.  Co.'s  Appeal,  Act  Ind.  April  13,  1885,  a  complaint 
62  Conn.  527;  Westbrook's  Aj^eal,  57  which  fails  to  aver  that  the  road  bad 
Conn.  95,  37  Am.  &  Eng.  R.  Cas.  been  completed  and  operated  twelve 
446.  months  before   giving  notice    of    the 

2.  Demurrer  to  Botnm.  —  The  return  plaintiff's  intention  to  build  the  fence, 
to  an  alternative  writ  of  mandamus  to  and  that  the  road  was  not  fenced  at 
enforce  the  order  of  the  railroad  com-  the  time  when  the  notice  was  given,  is 
missioners  requiring  the  removal  of  demurrable.  Lake  Erie,  etc.,  R.  Co. 
grade  crossings  set  up  that,  at  the  time  v.  Lannert,  i  Ind.  App.  102. 

when   the   order  of  the  commissioner  But  an  averment  that  the  defendant 

took  effect,  the  company  *'  did  not  have  has  owned  and  operated  the  road  for 

*    *    *    any  such  surface  tracks,  any-  several  years  past  shows    sufficiently 

where  existing  within  the  limits  named  the   completion  of  the  road  for  more 

in  said  order    *    *    *    as  could  in  any  than  twelvemonths  prior  to  serving  the 

event   have   anything  to  do  with  the  notice.     Midland  R.  Co.  v.  Gascho,  7 

execution  of  the  intent  or  purposes  of  Ind.  App.  407. 

the   said   resolutions    of    the   General  BnAdent  ATorment  of  Kotioe.  —  In  an 

Assembly."     It  was   held   that  a  de-  action  to  recover  from  a  railroad  com- 

murrer  did  not  admit  the  correctness  pany  the  cost  of  fencing,  where  such 

of   the   construction  of   the  resolution  company  had  failed  in  this  statutory 

claimed,  but  merely  referred  the  ques-  duty,   an   averment  in  the  complaint 

tion   of   its  construction  to  the  court,  that  the  plaintiffs  gave  written  notice 

Woodruff  V.  New  York,  etc.,  R.  Co.,  59  to  the   railroad   company,  which    was 

Conn.  63.  duly  served  by  the  sheriff  of  the  county, 

BomoTal  of  Applieation  to  Federal  Conrt.  is  sufficient  as  to  the  required  notice  to 

—  There  is  no  error  in  denying  a  mo-  the  company  of  the  plaintiff's  intention 
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V.   JlTBISBICTIOK    AKD    VSITUE    OF    ACTIOKS    OSVSAALLT — 1.  Ll 

General  —  Questions  of  jurisdiction  and  venue  in  suits  by  and 
against  railroads  are  governed  for  the  most  part  by  the  statutes 
of  the  various  states,  especially  with  reference  to  the  particular 
courts.*  These  matters  receive  only  a  general  treatment  in  this 
section.' 

2.  Dependent  on  State  Linea.  —  Whenever  by  either  the  common 
law  or  the  statutes  of  a  state  a  right  of  action  has  become  fixed 
against  a  railroad  whose  domicil  is  in  that  state,  such  right  may 
be  enforced  there  although  the  cause  of  action  arose  in  another 
state.'    So  a  railroad  which,  though  a  resident  of  one  state,  trans- 

to  fence  the  road.     Midland  R.  Co.  v.  have  concurrent  jurisdiction  over  all 

Gascho,  7  Ind.  App.  407.  controversies,  irrespective  of  amount. 

Alleging  that  Boad  Was  Hot  Fenoad  between  the  Gulf,  Colorado  &  Sanu  F6 

when    Hotioe    Given.  —  A    complaint  Railroad    Company    and    the    Indian 

alleging  that  the  road  was  not  fenced  tribes   and    nations,   and    the  inhabi- 

when   the   statute  requiring  the  com-  tants    thereof,    through    whose    terri- 

pany   to  fence  was   passed,  and  that  tory  said  railway  shall  be  constructed, 

after  its  passage  the  company  failed  to  does  not  deprive  any  other  court  of 

fence,  is  sufficient   to  show   that  the  any  jurisdiction  it  would  have  against 

road  was  not  fenced  at  the  time  when  such  railway  company,  since  the  act 

the  notice  was  given  that  the  plaintiff  does    not    confer    exclusive    jurisdic- 

intended  to  fence  it  at  the  expense  of  tion    on    the    courts    therein    named. 

the    company.       Midland    R.   Co.    v.  Western  Union  Tel.  Co.  v.  Phillips,  2 

Gascho,  7  Ind.  App.  407.  Tex.  Civ.  App.  608,  distinguishing  Mor- 

Negativing  Pro^o  Relieving  Company  ris  v.  Missouri  Pac.  R.  Co.,  78  Tex.  17. 

from  Fencing.  —  A  complaint  under  Act  2.  For  special  treatment  see  article 

Ind.  April  13,  1S85,  need  not  negative  Venue.     See   also    this    article  tix/ra, 

the  proviso  of  the  statute  relieving  the  IX.  2.  Jurisdiction  and  Venue, 

company  of  the  duty  of  fencing  where  3.  i^lton   v.   Alabama   Midland   R. 

the  land  is  uninclosed.      Midland  R.  Co.,  97  Ala.  275;    Alabama  G.  S.  R. 

Co.  V.  Gascho,  7  Ind.  App.  407.  Co.   v.  Thomas,  89  Ala.  294;    Hills  v. 

1.  See   the   statutes  of   the  various  Richmond,  etc.,  R.  Co.,  37  Fed.  Rep. 

states;  and   see  Fatchell  v.  St.  Louis,  660,  37  Am.  &  Eng.  R.  Cas.  44. 

etc  ,  R.  Co.,  28  Mo.  178;  Hays  v,  Penn-  Under  the  Georgia  Act  of  1853  (Acts 

sylvania  R.  Co.,  17  Pa.  St.  9.  1853-54,  p.  464)  in  relation  to  the  Wills 

Two  Corporations  Operating  Boad.  —  Valley  Railroad  Company  of  Alabama, 

The  statutes  of  Indiana  provide  that  a  an  employee  (a  brakeman)  whose  busi- 

railroad  corporation  may   be  sued  in  ness  was  upon  one  and  the  same  train 

any  county  in  which  or  through  which  running  over  a  line  of  road  partly  in 

its   line   of   roii    runs;  and   the  state  Georgia  and   partly   in  Alabama  can 

courts  have  jurisdiction  of  a  suit  for  maintain  an  action  in   Georgia  for  a 

injuries  inflicted  in  the  operation  of  a  personal  injury  sustained  in  Alabama, 

railway   in    Indiana  by  two  or   more  service  of  process  being  made  as  upon 

railway    corporations  co-operating  in  a  domestic  railway  corporation.     Ala- 

the  management  of  the  railway,  irre-  bama  G.  S.  R.  Co.  v,  Fulghum,  87  Ga. 

spective  of  any  question  of  illegality  263.     See  also  Williams  v.  East  Ten- 

in  the  combination.     Baltimore,  etc.,  nessee,  etc.,  R.  Co.,  90  Ga.  519. 

R.  Co.  V.  Meyers,  62  Fed.  Rep.  367.  But  a  passenger  traveling  on  a  rail- 

The  Federal  Courts  have  jurisdiction  road  in  Georgia,  where  he  resided,  be- 
of  a  suit  ag^ainst  railroad  companies  tween  the  cities  of  Macon,  Georgia, 
which  are  chartered  under  the  laws  of.  and  Eufaula,  Alabama,  cannot  main- 
and  are  citizens  of,  states  other  than  the  tain  an  action  in  the  courts  of  Alabama 
one  whereof  the  plaintiff  is  a  citizen,  against  the  Georgia  railroad  company 
Baltimore,  etc.,  R.  Co.  v,  Meyers,  62  as  a  common  carrier,  for  personal  in- 
Fed.  Rep.  367.  juries  sustained  in  Georgia.     Central 

Act  Cong,  of  July  4,  1884.  which  pro-  R.,  etc..  Co.  v,  Carr,  76  Ala.  388.  23 

Tides  that  certain  federal  courts  shall  Am.  &  Eng.  R.  Cas.  487. 

618  Volume  XVII. 


luriidiotioii  and  Ttnue  RAILROADS,  of  Aotioiii  Oenenlly. 

acts  business  in  another  state  and  has  business  offices  and  agents 
there,  is  subject  to  the  local  jurisdiction  of  the  courts  of  the  latter 
ytate.* 

A  Purely  Local  Aotion  against  a  railroad  can  be  brought  only  in  the 
state  in  which  the  cause  of  action  arises.* 

8.  Dependent  on  Comity  Linea.  —  Under  a  number  of  the  various 
statutory  provisions  on  the  subject  a  railroad  company  is  con- 
sidered an  inhabitant  or  resident  of  all  the  counties  in  which  the 
road  has  lines  or  is  operated,  and  may  be  sued  in  any  of  such 
counties.*  Under  the  decisions  and  statutes  of  other  states  the 
residence  of  a  railroad  corporation  is  in  any  county  in  which  it 

Ooniliet  of  Lawi.  —  An  action  cannot  the  limits  of  this  state,  and  when  no 

be  maintained  against  a  railroad  cor-  part  of  the  injury  was  committed  or 

poration  in  one  state  for  a  tort  com-  performed  within  the  state,  is  purely 

mitted  in  another,  unless  the  tort  was  local  and  cannot  be  maintained  in  any 

actionable  at  common  law  or  is  shown  court  in   this  state,    but  the    remedy 

to   be  actionable   by  statute   in   such  must  be  had  in  the  jurisdiction  where 

other  state.     Kahl    v.  Memphis,  etc.,  the  land  is  situated.     Missouri  Pac.  R. 

R.  Co.,  95  Ala.  337.     And  see  for  a  Co.  v.  Cullers,  81  Tex.  382. 

general  discussion  of  this  subject  Am.  Transitory  Action  for  Damage  to  Bnili^ 

and  Eng.  Encyc.  of  Law  (2d  ed.),  tit.  ing.  —  Buildings  standing  on  the  land 

FrivaU  International  Law.  of  another  with  the  right  of  removal 

1.  Missouri  Pac.   R.  Co.  v.  Cullers,  are  personal  property,  snd  the  naturo 

81  Tex.  382.  of  the  property  is  not  changed  by  tbo 

Suit  by  Beiident  Against  Honreiident.  fact  that  its  owner  may  have  such  an 

—  Under  the  lav/s  of  Kentucky^  where  interest  in  the  land  by  lease  or  other- 

a  resident  of  that  state  is  injured  in  wise  as  enables  him  to  maintain  an  ac- 

another  state  through  the   negligence  tion  of  trespass  quart  clausum  f regit 

of  a  common  carrier,  which  is  a  non-  for  an  injury  to  the   possession.     An 

resident  corporation  doing  business  in  action  against  a  railroad  for  the  recov- 

Kentucky,   a'nd   which   does  not  pass  ery  of  damages  for  the  destruction  by 

into  the  county  in  which  the  injured  fire  of  such  buildings  is  transitory,  and 

person  resides,  the  action  for  the  in-  although  the  buildings  are  situated  and 

jury  may  be  brought  in  any  county  in  destroyed  in  Vermont,  an  action  there- 

which  the  defendant  is  summoned,  or  for  may  be  brought  in  New  Hampshire, 

where  the  company  has  a  general  ticket  Laird  v,  Connecticut,  etc.,  R.  Co.,  63 

agent.     Chesapeake,    etc.,    R.   Co.    v,  N.  IL  254,  43  Am.  &  Eng.  R.  Cas.  63, 

Cowherd,  96  Ky.  113.  ouoHng  Dennick  v.  Central  R.  Co.,  103 

Bailroad  Oporatod  nnder  Acts  of  Two  U.  S.  n. 

States.  —  If  a  corporation  exists  and  is  8.  Georgia, —  East  Tennessee,    etc., 

operating  its   railroad    under  and  by  R.  Co.  v.  Atlanta,  etc.,  R.  Co.,  49  Fed. 

virtue  of  acts  of  the  legislature  of  two  Rep.  608,  following  Davis   v.   Central 

states,  and  the  railroad  is  a  continuous  R.,  etc.,  Co.,  17  Ga.  323;  Georgia  R., 

line    located   wholly   within    the    two  etc.,  Co.  v.  Oaks,  52  Ga.  410;  Savan- 

states,   being  partially    in    each,    the  nah,  etc.,  R.  Co.  v,  Atkinson,  94  Ga. 

courts  of  each  of  the  states  have  juris-  780. 

diction.     Richardson  v,  Vermont,  etc.,  Illinois.  —  Bristol   r.    Chicago,   etc., 

R.  Co.,  44  Vt.  613,  I  Am.  R.  Rep.  115.  R.  Co.,  15  111.  436. 

A  Bailroad  Corporation  Ghartorodby  the  Iowa,  —  Baldwin  v.  Mississippi,  etc., 

Vnited    States    has    a    legal    existence  R.  Co.,  5  Iowa  ^1%,  followed  Xti  Rich- 

everywhere  within   the  United  States,  ardson  v,  Burlington,  etc.,   R.  Co.,  8 

and  hence  has  a  legal  existence  in  one  Iowa  260. 

of  the  states,  and  may  be  sued  in  its  Kansas,  —  George     R.    Barse    Live- 
courts  wherever  service   can   be  had.  Stock   Commission  Co.   v.  Turner,  56 
Eby  V,  Northern  Pac.  R.  Co.,  13  Phila.  Kan.  778. 
(Pa.)  144.  Mississippi,  —  Louisville,     etc.,     R. 

S.  I^Jnry  to  Lands.  —  An  action   for  Co.  v.  Saucier,  (Miss.  1887)  i  So.  Rep. 

injuries  done  to  lands  situated  beyond  511. 
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has  an  office,  agent,  or  place  of  business,  or  where  the  principal 
office  and  centre  of  business  operations  is  situated ;  and  actionor 
suit  may,  and  sometimes  must,  be  brought  against  the  corporation 
in  such  county.*     Other  statutory  provisions  relate  to  the  dis- 

Ohio.  —  Cleveland,   etc.,    R.   Co.   r.  Missouri,  —  Slavens    v.    South   Pac. 

Jewctt,  37  Ohio  St.  649,  8  Am.  &  Eng.  R.  Co.,  51  Mo.  308,  3  Am.  R.  Rep.  262. 

R.  Cas.  702.  New  Jersey,  —  Thorn  ?/.  Central   R. 

In  Korth  Carolina  the  venue  in  an  ac-  Co.,  26  N.  J.  L.  i2x. 

tion  against  a  railroad  company  can  be  South  Carolina,  — Tobin  v.  Chester, 

laid  only  in  some  county  wherein  the  etc..  Narrow  Gauge  R.  Co.,  47  S.  Car. 

track  of  its  road,  or  some  part  thereof,  387. 

is  situated;  actions  brought  otherwise  Texas,  —  Red  River,  etc.,   R.  Co.  v. 

are  to  be  dismissed.     Act  N.  Car.  1868-  Blount,  3  Tex.  Civ.  App.  282. 

6q,  c.  257;    Graham  v,  Charlotte,  etc.,  Vermont,  —  Connecticut,  etc..  Rivers 

R.  Co.,  64  N.  Car.  631.  R.  Co.  v.  Cooper,  30  Vt.  476. 

Act  N.  Car.  1868-69,  c.  257,  provid-  Maine.  —  Under  the  laws  of  Maine, 

ing  that  the  venue  in  actions  against  where  a  railroad  passes  over  parts  of 

railroad   companies    shall    be   laid   in  two    counties    the     corporation    may 

some  county  wherein  the  track  of  the  maintain   an   action   of  assumpsit    in 

company,  or  some  of  it,  is  situated,  is  that  county  where  it  has  an  office  which 

not  in  conflict  with  the  state  constitu-  by  a  vote  of  the  directors  is  made  the 

tion,  art.   i,  §  7,  providing  that  "  no  depository  of  the  books  and  records  of 

men  or  set  of  men  are  entitled  to  ex-  the  company  and  a  place  where  a  large 

elusive    or    separate    emoluments    or  share  of  the  business  is  transacted,  al- 

privileges    from    the    community   but  though  the  company  may  at  the  same 

m    consideration   of    public    service."  time  have  another  office  in  the  other 

Kitigsbury  v,  Chatham  R.  Co.,  66  N.  county,  where  the  residue  of  its  busi- 

Car.  284,  approving  Graham   v.  Char-  ness  is  transacted,  and  in  which  the 

lotte,  etc.,  R.  Co.,  64  N.  Car.  631.  treasurer  and   clerk    reside.     Andros- 

In  Pennsylvania  an  action  to  recover  coggin,  etc.,  R.  Co.  v.  Stevens,  28  Me. 

damages  from  a  railroad  company  for  434. 

personal  injuries  must  be  brought  in  Kew  York.  —  Under  the  Act  of  De- 

the  county  where  the  corporate  prop-  cember,  1847,  providing  how  corpora- 

erty  is  in   whole  or  in   part  situated,  tions  may  be  sued  before  justices  of  the 

Bailey  v.   Williamsport,   etc.,  R.  Co.,  peace,   a    company   whose   road   runs 

174  Pa.  St.  114.  through  two  or  more  counties  may  be 

In  Hew  York,  under  Code  Civ.  Pro.,  sued  before  a  justice  in  either  county 
S  341,  County  Courts  do  not  have  if  the  "  presiding  officer,  secretary, 
jurisdiction  of  actions  against  a  do-  cashier,  treasurer,  or  any  director  or 
mestic  railroad  corporation,  unless  its  trustee  thereof,"  upon  whom  process 
principal  office  is  in  the  county  where  may  be  served,  as  provided  by  the  act, 
the  suit  is  brought,  or  unless  the  sum-  be  in  the  county.  Sherwood  v.  Sara- 
mons  is  served  in  the  county  where  toga,  etc.,  R.  Co.,  15  Barb.  (N.  Y.)  650. 
the  company  transacts  some  of  its  Weet  Virginia. —  The  principal  place 
business.  The  general  rule  that  for  of  business  of  a  railroad  corporation  at 
the  purpose  of  ascertaining  the  place  of  or  near  Charleston,  Kanawha  county, 
venue  of  an  action  against  a  railroad  West  Virginia,  being  for  all  the  pur- 
corporation  any  county  in  which  it  poses  required  by  law  its  principal 
operates  its  road  may  be  regarded  as  office  in  the  state  of  West  Virginia,  the 
its  residence  does  not  apply  to  County  fact  that  such  railroad  is  doing  busi- 
Courts.  Heenan  v.  New  York,  etc.,  ness  in  other  counties  in  West  Vir- 
R.  Co.,  (County  Ct.)  6  Civ.  Pro.  (N.  Y.)  ginia  will  not  confer  jurisdiction  upon 
348,  I  How.  Pr.  N.  S.  (N.  Y.)  53.  the  Circuit  Courts  of  such  counties  to 
affirmed  ^^  Hun  (N.  Y.)  602.  try  an  action  at  law  against  it  when 

1.  Indiana,  —  New  Albany,  etc.,  R.  the  cause  of  action  arose  outside  of  the 

Co.  V,   Haskell,   11   Ind.   301;   Evans-  state.     Under  Code  W.  Va.,  c.  123,  §  i, 

ville,  etc.,  R.  Co.  v,  Spellbring,  i  Ind.  such  an  action  should  be  brought  in 

App.  167.  the  Circuit  Court  of  Kanawha  county, 

Minnesota,  —  Schoch  v,  Winona,  etc.,  unless  the  president  or  other  chief  offi- 

R.  Co.,  55  Minn.  479.    ,  cer  of  the  corporation  resides  in  the 
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tinction  between  transitory  and  local  actions,  and  direct  the  insti- 
tution of  the  action  in  the  county  where  the  cause  arose  or  the 
subject  is  situated.* 

VL  Cbixikal  077EH8SS  AVB  P&0SE(n7Ti0K8  —  1.  Offenses  by  Bail- 
roads —  a.  In  General.  — Criminal  prosecutions  against  railroad 

companies  or  their  servants,  for  the  commission  or  omission  of 
certain  acts,  are  often  authorized.  In  such  cases  care  should  be 
taken  that  the  indictment  shall  charge  all  the  constituents  of  the 
statutory  offense.* 

county  where  the  suit  is  brought.     Bal-  properly  dismissed  on  demurrer,  when 

lard  V.  Chesapeake,  etc..  R.  Co.,  42  W.  there  was  no  allegation  that  the  corpo- 

Va.  I.  ration    had    no  agent   in   the    county 

1.  Georgia — Injury  to  Person.  —Code  where  ihe  cause  of  action  originated. 

Ga.   1882,  §  3406  (Code  1895,  §  2334).  Gilbert  v.  Georgia  R.,  etc.,  Co..   104 

which  provides  that  a  railroad  company  Ga.  412. 

may  be  sued  in  the  county  where  an  The  Georgia  statute  is  not  in  conflict 
injury  to  a  person  occurred,  is  permis-  with  that  pro%'ision  of  the  constitution 
sive  and  cumulative,  and  not  exclu-  which  declares  that  civii  cases  shall  be 
sive.  Williams  v.  East  Tennessee,  tried  in  the  county  where  the  defend- 
ctc,  R.  Co.,  90  Ga.  519.  Under  this  ant  resides.  Gilbert  v.  Georgia  R., 
section,  an  action  may  be  tried  in  the  etc.,  Co.,  104  Ga.  412. 
county  where  the  injury  was  inflicted.  Hew  York  —  Venue  where  Iigvred  Prop- 
although  such  county  is  not  that  in  erty  Situated.  —  The  statutes  of  New 
which,  by  the  charter,  the  principal  York  requiring  actions  for  injuries  to 
place  of  business  of  the  company  is  lo-  real  property  to  be  brought  in  the 
cated,  Georgia  R.,  etc.,  Co.  r.  Oaks,  52  county  where  the  subject  of  the  action 
Ga.  410;  and  though  there  be  no  agent  is  situated  relate  only  to  causes  of  ac- 
of  the  company  upon  whom  service  tion  arising  within  the  state,  and  are 
may  be  perfected  resident  in  the  therefore  not  applicable  to  an  action 
county  of  the  suit,  Mitchell  v.  South-  brought  against  a  railroad  company 
western  R.  Co.,  75  Ga.  398.  for  a  cause  of  action  arising  in  Penn- 
Injury  to  Person  or  Property.  —  In  sylvania.  Home  Ins.  Co.  v.  Pennsyl- 
Central  R.,  etc.,  Co.  v.  Carswell,  54  vania  R.  Co.,  11  Hun  (N.  Y.)  182. 
Ga.  251,  it  was  held  that  under  the  code  Kebraska  —  Transitory  Action  for  Iignry 
provision  as  amended  by  the  Act  of  to  Beal  Eitate.  —  An  action  against  a 
1869,  an  action  for  an  injury  to  lands  company  for  injuries  to  real  estate 
by  a  railroad  could  be  brought  in  the  which  occurred  in  1886,  from  an  over- 
county  where  the  injury  or  trespass  flow  of  the  Platte  river,  caused  by  the 
was  committed.  alleged  negligent  and  wrongful  con- 
Acts  Ga.  1892,  p.  59,  amending  the  struction  of  a  railway  bridge  across 
code,  establishes  jurisdiction  of  suits  said  river,  is  transitory,  and  need  not  be 
against  railroad  companies,  and  pre-  brought  in  the  county  where  the  cause 
scribes  that  suits  for  damages  for  in-  of  action  arose.  The  Act  of  1889  is  not 
juries  to  person  or  property  shall  be  involved  in  the  case.  Omaha,  etc.,  R. 
brought  in  the  county  in  which  the  Co.  v.  Brown,  29  Neb.  492,  44  Am.  & 
cause  of  action  originated,  if  the  com-  Eng.  R.  Cas.  475. 
pany  has  an  a^ent  in  such  county;  if  Loniiiana  —  Treipass  to  Person. — The 
not,  then  in  the  county  of  the  residence  charter  of  a  railroad  company  provided 
of  the  company.  This  refers  to  causes  that  it"  shall  be  sued  only  at  us  domi- 
of  action  originating  in  the  counties  of  cil,  except  in  actions  of  trespass,  when 
this  state,  and  does  not  apply  to  causes  the  company  may  be  sued  in  the  parish 
of  action  originating  outside  the  limits  in  which  the  trespass  has  taken 
of  the  state.  South  Carolina,  etc.,  R.  place."  It  was  held  that  a  wrongful 
Co.  V.  Dietzen,  loi  Ga.  730.  ejection  of  a  passenger  from  a  train 
A  suit  against  a  railroad  company  was  a  trespass  within  the  meaning  of 
filed  in  the  county  where  the  principal  the  above  provision.  Dave  v,  Mor- 
oflice  of  the  corporation  was  located,  gan's  Louisiana,  etc.,  R.,  etc.,  Co.,  46 
by  a  plaintiff  resident  in  that  county.  La.  Ann.  273. 

settin?   up  a  cause  of    action   which  8.  Sale  of  Tickets  in  Manner  Prohibited, 

originated     in    another    county,    was  —  In  Enright   v.   People,  (Supm,   Ct. 
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b.  Failure  to    Provide   Facilities,  Accommodations, 

Etc.  —  Railroad  companies  are  frequently  charged  by  statute 
with  the  duty  of  providing  and  maintaining  various  facilities, 
accommodations,  etc.,  on  their  lines,  and  for  a  failure  to  per- 
form such  duty  they  may  be  prosecuted  by  indictment.*  Thus 
under  the  statutes  of  some  of  the  states  an  indictment  will  lie 
against  a  company  for  its  neglect  or  failure  to  erect,  maintain, 
keep  open,  etc.,  depots,  waiting  rooms,  water  closets,  and  like 
conveniences,'  and  the  indictment  therefor  must  of  course  be 
sufficient  to  charge  and  describe  the  statutory  offense.* 

Gen.  T.)  21   How.  Pr.  (N.  Y.)  383,  it  railroad  company  for  failure  to  main> 

was  held  that  under  Act  N.  Y.  March  tain  and  keep  suitable  water  closets 

23,  i860,   prohibiting  the  sale  of  pas-  where  the  road  is  being  operated  by  a 

senger  tickets  except  as  therein  pro-  receiver.      If  the    company    was    not 

vided,  an   indictment   must  state  the  operating  the  road  at  the  time  when 

station  or  port  from  which  the  passage  the  offense  was  alleged   to  have  been 

under  the  ticket  is  to  begin,  as  one  of  committed,    it    could    not    he   guilty, 

the   circumstances    entering    into   the  Paducah,  etc.,   R.  Co.  v.  Com.,  (Ky. 

statutory  definition  of  the  offense.  1896)  33  S.  W.  Rep.  822. 

Failure  of  Duty  with  Beferenoe  to  State  3.  liidiotment  for  Failure  to  Keep  Wai^ 

Bonds.  —  In  State  v.  Sloan,  67  N.  Car.  ing  Booms    Open.  —  Under    2    Burns*s 

357,  an  indictment  under  Acts  N.  Car.,  Rev.  Stat.  Ind.  (1894),  §§  5188.  5189, 

1869-70,  c.  38,  making  it  a  felony  for  providing  that  all  railroad  companies 

the  president  or  other  officers  of  a  road  operating    lines    through    cities    and 

in   which  the  state  was  interested  to  towns  of  two  hundred  and  fifty  popu- 

fail  to  perform  certain  acts  with  refer-  lation  or  more  shall  provide  and  mair- 

ence  to  the  bonds  of  the  state  held  by  tain  suitable  wailing  rooms,  etc..  and 

it,  was  held  fatally  defective  where  it  shall    keep    such    rooms    open   for   a 

failed  to  aver  that  the  defendant  was  period  of  not  less  than  one  hour  next 

the  president  of  a  railroad  company  in  preceding    the    arrival    of    passenger 

which   the  state  had  an   interest  and  trains,  etc.,  an  indictment  fur  a  failure 

that   he  had  received  the  state  bonds  so  to  keep  the  waiting  rooms  open  is 

under  some  act  of  the  legislature  or  bad  unless  it  alleges  that  1  he  company 

ordinance  of    the    convention    passed  had   waiting  rooms.     Slate   v.   Cleve- 

since  May,  1865.  land,  etc.,  R.  Co.,  137  Ind.  75. 

1.  Indictment  for  Hot  Affording  Proper  Failure  to  Provide  Conyenient  and  Snit- 
Termi  and  FaoiUties  for  Transporting  able  Water  Gloseti  —  Indictment  Not 
Xerchandlse.  —  An  indictment  of  a  rail-  Using  Both  **  Suitable''  and  ^'^  Conve- 
road  corporation  under  Gen.  Laws  N.  nient." — An  indictment  under  the 
H.,  c.  163.  §  2  (Pub.  Stat.  1891,  c.  160,  Kentucky  statute  (Stat.  1894.  §  772) 
§  i),  for  not  affording  reasonable  and  providing  that  every  railroad  company 
equal  terms,  facilities,  and  accommo-  shall  provide  a  convenient  and  suitable 
dations  for  the  transportation  of  mer-  waiting  room  and  water  closet  at  its 
chandise,  need  not  allege  that  the  acts  depots,  is  not  defective  in  stating  that 
were  unlawful,  nor  that  the  merchan-  the  railroad  company  failed  to  provide 
dise  was  the  property  of  the  person  any  *'  suitable  *'  water  closet.  An 
trying  to  transport  it.  State  v.  Con-  omission  to  state  that  the  defendant 
cord  R.  Co.,  59  N.  H.  85.  failed  to  keepaconvenient  water  closet 

Indictment  for  Hot  Keeping  ITp  Ferry.—  does  not  render  the  indictment  insuffi- 

An  indictment  against  a  railroad  com-  cient,  since  the  statute  provides  that  it 

pany  for  not  keeping  up  a  ferry  must  must  be  both  convenient  and  suitable, 

set   forth    how   the  company   became  and  failure  in  either  respect  subjects 

subjected  to   the  duty  of  keeping  up  the   parly   to  the   penalty  prescribed, 

the  ferry  and  transporting  passengers.  Louisville,  etc.,  R.  Co.  v.  Com.,  (Ky. 

State    V.    Wilmington,    etc.,    R.   Co.,  1898)  45  S.  W.  Rep.  880. 

Busb.  L.  (N.  Car.)  234.  Indictment  Using  *' Passenger  Station  " 

2.  Boad  Operated  by  BeoeiTer.  —  An  /Fij/'^a^^/*'/><^/."  —  Under  the  above 
indictment  under  the  AV»/«^^>^  statute  statute,  an  indictment  charging  that 
(Stat.  1894,  g  772)  will  not  lie  against  a  the  defendant  failed  to  provide  a  suit- 
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c.  Failure  to  Stop  at  Places  and  Times  Designated.  — 

Indictments  under  statutes  providing  for  the  stoppage  of  trains 
before  crossings,  at  stations,  etc.,  should  charge  in  explicit  alle- 
gations the  offense  which  the  law  intends  to  punish.* 

d.  Failure  to  Erect  Fences   and  Operate  Gates. — 

Indictments  have  also  been  framed  for  a  failure  to  operate  cross- 
ing gates,*  and  for  neglect  to  erect  and  maintain  fences  on  the 
sides  of  the  road,  the  indictment  for  which  must  show,  together 
with  the  other  necessary  averments,  the  obligation  or  duty  in 
this  respect.* 

e.  Failure  to  Give  Signals  at  Crossings.  —  An  indict- 
ment or  information  for  a  violation  of  a  statute  requiring  railroad 
companies  to  ring  their  bells  or  blow  their  whistles  at  or  before 

able  water  closet  at  its  passenger  sta-  tion  could  not  be  had  under  the  indict- 

tion  is  sufficient.     It  is  immaterial  that  ment  for  more  than  one  such  offense, 

the  indictment  uses  the  words  "  pas-  and  the  defendant  was  not  prejudiced 

senger  station  '*  instead  of  the  word  or  misled  by  the  language  used,  which 

*'  depot  "  as  used  in  the  statute.     The  meant  simply  that  on  the  date  specified 

building  may  properly  be  designated  none  of  its  trains  was  stopped  as  re- 

by    the  one  term   as   well  as   by  the  quired.     Com.  v.  Chesapeake,  etc.,  R. 

other.       Louisville,    etc.,     R.    Co.    v,  Co.,  (Ky.  1895)  29  S.  W.  Rep.  136. 

Com.,  (Ky.  1896)  33  S.  W.  Rep.  939.  2.  Disobedience   of    Order   to    Operate 

1.  Paeiijig  Wayside  Station  Without  Gates  at  Crossing.  —  Where  a  railroad 
Stopping  for  Time  Presoribed  —  In  Gen-  corporation  wilfully  omits  to  obey  an 
eral.  —  In  Davis  v.  State,  6  Tex.  App,  order  of  a  county  judge  directing  it  to 
166,  which  was  an  action  for  the  operate  gates  at  a  certain  street  cross- 
alleged  violation  of  the  Texas  Act  of  ing,  as  provided  by  Laws  N.  Y.  1884, 
1866,  which  prohibited  a  conductor  or  c.  439,  g  3,  an  indictment  for  a  misde- 
other  person  in  charge  of  a  passenger  meanor  is  properly  sustainable  under 
train  from  passing  a  wayside  station  Pen.  Code,  %  154,  providing  that 
without  stopping  at  least  five  minutes,  '*  where  any  duty  is  or  shall  be  en- 
it  was  held  that  the  gist  of  the  offense  joined  by  law  upon  any  public  officer 
was  not  in  stopping  a  train  less  than  or  upon  any  person  holding  a  public 
five  minutes,  but  in  passing  a  wayside  trust  or  employment,  every  wilful 
station  without  stopping  for  the  length  omission  to  perform  such  duty,  where 
of  time  required.  Therefore  an  indict-  no  special  provision  shall  have  been 
ment  that  the  accused  '*  did  then  and  made  for  the  punishment  of  such  delin- 
there  wilfully  and  unlawfully  stop  a  quency,  is  punishable  as  a  misde- 
train  of  passenger  cars  less  than  five  meanor."  People  v.  Long  Island  R. 
minutes  "  at  a  certain  station  did  not  Co.,  134  N.  Y.  506,  affirming  58  Hun 
properly  describe  the  offense  which  the  (N.  Y,)  412. 
law  intended  to  punish.  8.  Showing  Duty  to  Erect  Fenoee.  —  In 

Averment    that   Defendant    Was    in  People   v.    New   York   Cent.    R.    Co., 

Charge  of  Train,  —  In   the  case  just  (Supm.  Ct.  Gen.  T.)  5  Park.  Crim.  (N. 

cited  the  indictment  was  held  insuffi-  Y.)  195,  it  was  argued  that  the  duty  of 

cient  on  the  further  ground  that  it  did  the  corporation  to  erect  and  maintain 

not  aver   that  the  defendant  was   in  fences  was   imposed   by   statute,   and 

charge  of  the  train.  therefore  that  no  averment  of  duty  was 

Fkilnre  to  Stop  Before  Croesing  of  Two  necessary.    The  court  held  that  per- 

Xailroadi. —  Under    Stat.    Ky.    (1894),  haps  it  was  not  necessary  for  the  indict- 

§  775<   providing  that   whenever  rail-  ment  to  contain  a  formal  averment  of 

roads  cross  each  other  the  trains  shall  duty  or  obligation  to  erect  or  maintain 

he  brought  to  a  full  stop  at  least  fifty  the  fences,  but  that  it  should  at  least 

feet  before  the  crossing,  an  indictment  have  made  the  allegations  in  the  form 

was  held  not  defective  because  it  al-  of  the  statute  by  a  recital  of  it  or  some 

leged  that  the  defendant  failed   on  a  reference  to  it  in  such  a  manner  as  to 

particular  date  to  stop  any  of  its  trains  show   the  obligation   or   duty  of    the 

as  required  by  statute,  since  a  convic-  defendant. 
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a  crossing  should  perhaps  aver  the  existence  and  name  of  the 
corporation^  and  the  character  of  the  crossing.*  Whether  an 
indictment  will  be  rendered  defective  by  charging  the  offense  in 
the  conjunctive,  the  statute  being  in  the  disjunctive,  is  not  fully 
settled.' 

f.  Nuisances  —  (i)  In  General.  —  If  a  railroad  company  is 
guilty  of  a  nuisance  it  may  be  proceeded  against  criminally  and 
punished  under  a  sufficient  indictment.* 

1.  Information  Suffioient  as  to  Existence  etc.,  R.  Co.,  54  Ark.  546,  followed  in 
of  Corporation.  —  Aninformalion,  under  St.  Louis,  etc.,  R.  Co.  v.  State,  58 
the  Vermont  sta^ivites,  against  a  railroad  Ark.  39. 

company  for  neglecting  to  ring  a  bell  Charging  Offense  in  Dlqiinctive  and 
or  to  blow  a  whistle  at  a  public  cross-  Coigonctive. —  In  Vermont^  however,  it 
ing  is  sufficient,  as  to  the  existence  of  is  held  that  under  the  statute  which 
the  corporation,  where  it  describes  the  makes  it  the  duty  of  a  railroad  company 
corporation  by  name  and  as  **  existing  to  ring  a  bell  or  blow  a  whistle  when  a 
under  and  by  virtue  of  the  laws  of  this  train  is  approaching  a  crossing,  an  in- 
state, duly  organized  and  doing  busi-  dictment  for  a  failure  to  do  so  is  not 
ness."  State  v,  Vermont  Cent.  R.  Co.,  rendered  bad  by  charging  a  failure  to 
28  Vt.  583.  blow  a  whistle  and  ring  a  bell,  but  it  is 

2.  Suffident  Ayerments  as  to  Crossing  thereby  made  necessary,  in  order  to 
of  Pnblio  Highway.  —  Under  Stat.  Ky.  convict,  to  prove  that  both  signals  were 
(1894),  g§  773,  786,  requiring  railroad  omitted.  State  v,  Vermont  Cent.  R. 
companies  to  ring  their  bells  and  blow  Co.,  28  Vt.  583. 

their  whistles  at  least  fifty  rods  from  And  see  generally  upon  this  subject 
the  place  where  the  road  crosses  any  article  Indictments,  Informations, 
highway  or  crossing  at  grade,  an  in-  and  Complaints,  vol.  10,  p.  490. 
dictment  is  sufficient  if  it  states  the  4.  See  in  general  article  Nuisances, 
fact  that  where  the  offense  or  omission  vol.  14,  p.  1096  et  seq. 
occurred  was  a  crossing  at  grade  of  the  Setting  Property  Afire  by  Sparks.  —  A 
defendant's  railroad  and  a  '*  public  railroad  company  authorized  to  use 
highway,"  and  it  is  not  necessary  to  locomotive  engines  is  not  responsible 
state  when  or  by  what  authority  the  for  damage  occasioned  by  sparks 
public  highway  was  used.  The  char-  emitted  from  an  engine  traveling  on 
acter  of  the  highway  is  sufficiently  its  road,  provided  it  is  not  guilty  of 
shown  where  it  is  alleged  thai  the  negligence  and  has  taken  due  precau- 
defendant's  railroad  crossed  a  public  tion  to  prevent  injury  from  fire.  There- 
highway  at  a  certain  station,  and  such  fore  an  indictment  for  nuisance  charg- 
highway  is  subsequently  more  particu-  ing  that  the  defendants  used  steam 
larly  described  as  a  road  leading  from  engines  and  caused  them  to  pass  over 
one  named  place  to  another  and  known  their  road,  which  engines  emitted 
as  the  "  Public  County  Road  No.  32."  sparks  and  thereby  set  fire  to  the  ad- 
Chesapeake,  etc.,  R.  Co.  V,  Com.,  (Ky.  joining  houses  and  herbage,  but  con- 
1897)  43  S.  W.  Rep.  445.  taining  no  allegation  of  any  negligence 
8.  In  Arkansas^  under  Mansf.  Dig.,  or  want  of  care  or  skill  on  the  part  of 
§  5478  (Sand.  &  H.  Dig.  Stat.,  1894,  the  defendants,  is  insufficient.  The 
§  6196),  allowing  recovery  of  a  penalty  language  of  the  indictment  cannot  be 
against  a  railroad  for  failure  to  ring  extended  by  inference  or  implication, 
the  bell  or  sound  the  whistle  when  its  and  it  cannot  be  intended  that  due 
trains  are  approaching  a  road  or  street,  skill,  care,  and  diligence  were  not  ex- 
an  indictment  which  alleges  neglect  on  ercised  by  the  defendants  in  the  selec- 
the  part  of  the  company  "  to  ring  the  tion  and  construction  of  their  engines, 
bell  and  sound  the  whistle  "  at  the  or  that  there  was  any  negligence  or 
crossing  of  a  public  road  is  defective,  want  of  care  in  their  use.  Morris,  etc., 
for  it  should  allege  a  neglect  to  perform  R.  Co.  v.  State,  36  N.  J.  L.  553. 
either  act,  and  not  a  neglect  to  perform  Leaving  Hear  Crossing  Engine  Emitting 
both  acts,  since  the  statute  is  satisfied  Smoke  or  Steam. — An  indictment  against 
if  either  method  of  signaling  be  given  a  railroad  company  for  unlawfully 
by  a  company.     State  v.  Kansas  City,  suffering  and  permitting  its  engines  to 
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(2)  Injuring  and  Obstructing  Highways  —  (a)  Liability  to  Indiet- 
Bwnt.  —  Where  a  railroad  company  lays  its  track  over,  upon,  or 
across  a  public  highway,  it  is  the  duty  of  the  company,  often- 
times prescribed  by  statute,  to  keep  in  repair  the  crossing  and 
approaches  thereto,  and  so  much  of  the  highway  as  is  embraced 
in  its  right  of  way,  and  to  leave  such  highway  unobstructed;  and 
for  a  failure  to  do  so  it  is  indictable  for  a  public  nuisance.^ 

(b)  BeqnisitM  and  Soflloionoy  of  Indiotmonti  —  In  General.  —  An  indict- 
ment showing  an  obstruction  of  the  highway  so  as  to  prevent 
people  from  traveling  thereon  is  good.* 

If  the  Indietment  Be  Drawn  under  a  SUtnte  providing  against  obstruct- 
ing or  injuring  a  highway,  it  must  allege  such  facts  as  meet  the 
requirements  of  the  statute,'  and  this  is  all  that  is  necessary  to 
make  the  indictment  good."* 

remain  at  a  point  near  a  street  crossing  company  to    abate    the    nuisance    or 

and    allowing   smolce    and    steam    to  remove  the  obstruction  by  some  other 

escape  therefrom  does  not  charge  an  means,  it  is  etroneous  and  should  be 

offense  without  the  necessary  averment  set  aside  and  the  cause  remanded  for 

that    the   engine    was   allowed    so   to  a  reformation  of  the  judgment.     Palat- 

remain   for   an  -unnecessary  and    un-  lea,  etc.,  R.  Co.  r.  State,  23  Fla.  546, 

reasonable  length  of  time.     Louisville,  32  Am.  &  Eng.  R.  Cas.  191,  il  Am.  St. 

etc.,  R.  Co.  V.  Com.,  (Ky.  1897)408.  W.  Rep.  395. 

Rep.  913.  8.  Palatka,  etc.,  R.  Co.  v.  State,  23 

1.  St.  Louis,  etc.,  R.  Co.  v.  State,  52  Fla.  546,  32  Am.  &  Eng.  R.  Cas.  191. 

Ark.   51;    State  v.  Baltimore,  etc.,  R.  If  the  Facts  Stated  Constitute  a  Pablie 

Co.,  120  Ind.  298;  State  r.  Davenport,  Koisanee,  and  the  allegations  thereof, 

etc.,   R.  Co.,  47   Iowa  507;  Paducah,  although   not  verbally  accurate,    are 

etc.,  R.  Co.  V.  Com.,  80  Ky.  147;  Cin-  legally  sufficient,  and  so  plainly  stated 

cinnati,  etc.,  R.  Co.  v.  Com.,  80  Ky.  that  a  person  of  ordinary  undeistand- 

I37«  7  ^^*  ^  Eng.  R.  Cas.  91;  Com.  v.  ing  would  know  what  is  intended,  it  is 

Old    Colony,   etc.,    R.   Co.,    14    Gray  sufficient.     Paducah,   etc.,   R.   Co.   v. 

(Mass.)  93;  Com.  v,  Vermont,  etc.,  R.  Com.,  80  Ky.  147. 

Corp.,  4  Gray  (Mass.)  24;  Com.  V.  New  Allegations    Siiilleient    to    Conititate 

Bedford  Bridge,  2  Gray  (Mass.)  345;  Kuiianee.  —  The  charge   in  an  indict- 

Com.  V.  Nashua,  etc.,  R.  Corp.,  2  Gray  ment  that  the  defendant  company  un- 

(Mass.)  54;  Vicksburg,  etc.,  R.  Co.  v.  lawfully  obstructed  a  public  road  ai  a 

State,  64  Miss.   5;    Central  R.  Co.  r.  point  where  the  railroad  track  crossed 

State,  32  N.  J.  L.  220;  People  v.  New  it,  by  leaving  a  handcar  on  the  track 

York  Cent.,  etc.,  R.  Co.,  74  N.  Y.  302,  at  that  point,  and  by  hanging  buckets 

modifying  12  WviTi  (N.  Y.)  195;  Northern  and  clothing  on  such  car,  by  reason  of 

Cent.  R.  Co.  v.  Com.,  90  Pa.  St.  300,  5  which,  and  from   the  location  of  the 

Am.  ft  Eng.  R.  Cas.  318;  State  v.  Ohio  car,  the  horses  of  people  passing  upon 

River  R.  Co.,  38  W.  Va.  242;  State  v.  the  road  were  frightened,  the  lives  of 

Monongahela  River  R.  Co.,  37  W.  Va.  persons  endangered,  and  the  road  ob- 

108.     See  also    Moundsville    v.   Ohio  structed,  shows  everything  necessary 

River  R.  Co.,  37  W.  Va.  92.  to  constitute  a  nuisance.     Cincinnati 

Proper  Judgment.  —  Where  a  railroad  R.  Co.  v.  Com.,  80  Ky.  137. 

company   is  indicted   for  wilfully  ob-  8.  State  v.  Davenport,  etc.,  R.  Co., 

structing  a  highway,  and  the  obstruc-  47  Iowa  507. 

tion  is  one  whose  illegality  is  attribu-  4.  State  v,  Baltimore,  etc.,  R.  Co., 

table   to    the    manner   in    which    the  120  Ind.  298. 

railroad  has  been  constructed  upon  An  indictment  against  a  railway  cor- 
the  highway,  and  upon  conviction  the  poration,  which  alleges  that  the  def  end- 
judgment  is  so  framed  as  to  require  anton.  etc.,  in.  etc., '*  did  unlawfully,'* 
an  absolute  removal  of  the  constituent  etc.,  **  obstruct  a  public  road  in  the 
elements  of  the  roadbed  from  the  high-  city  of  Camden,  Arkansas,  where  the 
way,  and   not  to  permit  the  railroad  railroad  crosses  the  road  leading  from 
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Time  and  Place.  —  The  state  is  not  confined  to  the  day  alleged 
in  the  indictment,*  but  the  place  of  the  commission  of  the  nuisance 
should  be  alleged  with  reasonable  certainty.* 

COianuster  of  Bead  or  Highway.  —  The  indictment  should  show  that 
the  road  or  way  obstructed  was  of  the  character  mentioned  in  the 
statute.' 

Unlawfol  or  Unauthorised  Construetion  or  Obetmction.  —  Under  some  of 
the  statutes  the  indictment  must  show  that  the  construction  of  the 
road  or  the  acts  constituting  the  obstruction  were  done  unlawfully 
or  without  proper  authorization.* 

the  city  of  Camden  to  Bradley's  Ferry,  pany  for  erecting  and  maintaining  a 
known  as  the  Bradley  Ferry  road,  by  nuisance  upon  a  public  road  described 
building  an  embankment  across  said  the  venae  as  **  m  Cecil  county,"  and 
road  and  failing  to  keep  same  in  the  locality  of  the  alleged  nuisance  at 
good  condition,"  etc.,  charges  a  misde-  the  time  of  taking  the  inquisition  as 
meanor  under  Mansf.  Dig.  Ark.,§  1865  '*  at  the  county  aforesaid,"  and  espe- 
(Sand.  &  H.  Dig.  1894,  §  1636),  and  is  cially  set  out  in  each  count  the  nature 
sufficient.  St.  Louis,  etc.,  R.  Co.  v.  of  the  nuisance,  that  it  was  **  a  com- 
State.  52  Ark.  51.  mon  nuisance."  No  other  county  was 
Dnplioity  —  Under  Re<^.  Stat.  Ind.,  named  in  the  indictment.  It  was  held 
g  2170,  providing  that  whoever,  being  that  no  presumption  could  arise  that 
a  conductor  or  other  person  in  charge  the  offense  was  committed  in  any  other 
of  a  freight  train,  permits  or  suffers  county,  and  that  the  indictment  pos- 
the  same  to  remain  standing  across  sessed  the  essential  attribute  of  cer- 
any  public  highway  or  alley,  or,  when-  tainty  to  a  reasonable  extent  and  was 
ever  it  becomes  necessary  to  stop  such  good  on  demurrer.  Philadelphia,  etc., 
train  across  such  way,  fails  to  lea\re  a  R.  Co.  v.  State,  20  Md.  157. 
space  of  sixty  feet,  shall  be  fined,  etc.,  3.  Suffisient  Averment  fit  Established 
an  affidavit  before  a  justice  charging  Highway.  —  The  allegation  in  an  indict- 
that  the  defendant  did  "  unlawfully  ment  that  the  road  described  was  and 
permit  and  suffer"  the  train  "tore-  is  "a  common  highway  in  Putnam 
main  standing  across"  the  street  and  county,  in  this  state,  made  and  laid 
did  "  fail  and  neglect  to  leave  a  space  out  for  the  people  of  this  state  to  go, 
of  sixty  feet  across  said  street  "  is  not  return,  and  pass  at  their  free  pleasure 
bad  for  duplicity.  The  two  offenses  and  will,  on  foot,  on  horseback,  and  in 
defined   by  the  statute  culminated  in  vehicles,"    is  equivalent  to  an  allega- 


producing  the  same  result,  that  is,  ob-  tion  that  the  road  was  and  is  an  " 

structing  the  highway,  andean  both  be  tablished  highway,"  under  the  statute 

done   by  the  same  party  in  the  same  punishing  the  obstruction  of  any  public 

time.     The  last  act  is  but  a  coniinua-  road  or  established  highway,  and  pro- 

tion  of  the  first.     State  v,  Malonf^,  8  viding  for  the  removal  of  the  obstruc- 

[nd.  App.  8.  tion.     Palatka,   etc.,    R.  Co.  v.  State, 

Stating  Kame  of  RaUroad.  — An  affi-  23  Fla.  546,  32  Am.  &  Eng.  R.  Cas.  191, 

davit   before   a  jusiice  against  aeon-  11  Am.  St.  Rep.  395. 
ductor  for  obstructing  a  highway  by        Condition  of  Highway  Bsfore  Obstms- 

leaving  the  locomotive  and  train  across  tion.  —  An   indictment   under  the  In- 

it,  under  Rev.  Stat.  Ind.,  §  2170,  need  diana  statute,  alleging  that  there  was  a 

not  state  or  give  the  name  of  the  rail-  highway,  that  the   railroad   company 

road  that  crossed  the  street  obstructed,  obstructed  it.  stating  the  character  of 

If  the  highway  is  specifically  described  the    obstruction,    and    averring     that 

and    the   obstruction    designated,   the  travel  was  thereby  greatly  obstructed 

indictment  or  information  is  sufficiently  and  the  public  greatly  inconvenienced 

specific  to  apprise  the  defendant  of  the  is  sufficient,  and  it  is  not  necessary  to 

charge  which  he  is  required  to  meet,  allege  the  condition  of  the  highway 

State  V.  Malone,  8  Ind.  App.  8.  before  the  obstruction.     State  v.  Haiti- 

1.  Cincinnati  R.  Co.  v.  Com.,  80  Ky.  more,  etc.,  R.  Co.,  120  Ind.  298. 

137.  4.  Palatka,  etc.,  R.  Co.  v.  State,  23 

2.  SaiRoient  Averments  as  to  Place.—  Fla.  546,  32  Am.  &  Eng.  R.  Cas.  191; 
An  inJiciment  against  a  railroad  com-  State  v,  Chesapeake,  etc.,  R.  Co.,  24 
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Intent.  —  In  some  of  the  states  the  intent  with  which  the 
obstructing  acts  were  done  is  immaterial,  while  in  other  states  it 
must  be  alleged.* 

(3)  Obstructing  Navigable  Streams.  —  A  railroad  company  may 
be  indicted  for  a  nuisance  in  unlawfully  obstructing  a  navigable 
stream,  as  by  the  erection  of  a  bridge  thereover.* 

W.   Va.  809,   19  Am.  &   Eng.  R.  Cas.  or,  if  so,  that  it  did  not  put  the  highway 

429.  in   repair    within    the    time    reqaired 

Heoenity  of  Word   "TTnlawfnlly.'' —  bv  statute,  it  was  defective.    State  v. 

In   State  v.  Vermont  Cent.  R.  Co.,  27  Chicago,  etc.,  R.  Co.,  63  Iowa  508,  17 

Vl.  103,  it  was  held  that  the  word  "un-  Am.  &  Eng.  R.  Cas.  170. 

lawfully  "is  not  indispensable  in  an  1.  See  in  general  article  Indictments, 

indictment  against  a  railroad  company  Informations,   and  Complaints,  vol. 

for  a  nuisance  in  obstructing  a  public  lo,  p.  491  ft  seq, 

highway,  but  the  words  "  wrongfully  Criminal  Intent  and  Bad  Faith. —  Un- 

and  injuriously  "  are  sufficient.  der   the   statute   of   Indiana   it  is   not 

Oonstmetion    Oatsida    of    Anthorised  necessary  to  the  commission   of   the 

Bottte.  —  An  indictment  against  a  rail-  offense  of  obstructing  a  public  highway 

road  company  for  constructing  its  road  that  the  acts  done  be  accompanied  with 

across  or  upon  a  highway  at  a  point  a  criminal  intent,  and  it  is  not  neces- 

outside  of  the  authorized  route  of  the  sary  for  the  indictment  to  aver  such 

railroad  should  affirmatively  show  that  intent  or  that  the  railroad  company 

the  railroad  is  outside  of  such  route,  acted  in  bad  faith.     State  f.  Baltimore, 

Palatka,  etc.,   R.  Co.  v.  State,  23  Fla.  etc.,  R.  Co.,  120  Ind.  298. 

546,   32   Am.  &  Eng.   R.   Cas.  191.  11  Weit  Virginia. —  In    an    indictment 

Am.  St.  Rep.  395.  under  Acts  W.  Va.  1881,  c.  14,  §  45, 

Oroiting  Hot  Kade  in  Preaoribed  Man-  for  obstructing  a  public  road  it  is  not 
Her.  —  Under  Rev.  Stat.  Me.  (1857),  c.  necessary  to  allege  that  the  wrongful 
51,  §  13  (Rev.  Stat.  1883,  c.  51,  §  28),  act  was  "  knowingly  and  wilfully 
providing  that  a  railroad  crossing  not  done.'*  It  will  be  sufficient  to  allege 
made  in  the  manner  "  determined  by  that  the  act  was  done  unlawfully  or 
the  county  commissioners  "  is  to  be  without  lawful  authority.  And  if  it  be 
regarded  as  a  nuisance,  an  indictment  alleged  that  the  act  was  done  "  know- 
is  fatally  defective  unless  it  alleges  ingly  and  wilfully,"  these  words  will 
substantially  that  the  railroad  crosses  be  treated  as  surplusage.  State  v. 
the  highway  In  a  manner  not  deter-  Chesapeake,  etc.,  K.  Co.,  24  W.  Va. 
mined  in  writing  by  the  county  com-  809,  19  Am.  &  Eng.  R.  Cas.  429. 
missioners.  An  allegation  that  the  Florida.  —  The  statute  of  Florida 
defendants  "  did  unlawfully  and  injuri-  changes  the  common  law  by  requiring 
ously  lay,  place,  and  put  down,  and  that  the  obstruction  should  be  wilful, 
cause  to  be  laid,  placed,  and  put  down,  to  render  the  railroad  company  indict- 
tbree  certain  tracks  with  iron  rails,  in,  able,  and  an  indictment  which  charges 
upon,  across,  and  over  said  highway  "  that  a  highway  has  been  "  unneces- 
is  not  sufficient.  State  v.  Portland,  sarily  and  unreasonably  obstructed,'* 
etc.,  R.  Co.,  58  Me.  46..  omitting  to  charge  that  it  was  wilfully 

Hegatiying  Statutory Ezeeptioni.  —  An  done,  is  insufficient.     Savannah,  etc., 

indictment  cannot  be  aided  by  intend-  R.  Co.  v.  State,  23  Fla.  579,  32  Am.  & 

ment,  nor  omissions  therein  supplied  Eng.  R.  Cas.  182. 

by   construction;    and  where  the  acts  8.  South  Carolina  R.  Co.  c.  Moore, 

charged   may,   under  certain   circum-  28    Ga,   398;    Com.   v.   New    Bedford 

stances,  be  lawful,  and  these  circum-  Bridge,  2  Gray  (Mass.)  339;  Black  well 

stances  are  not  negatived,  the  indict-  v.  Old  Colony  R.  Co.,  122  Mass.  i. 

ment  is  insufficient,  even  though  it  be  Alleging  Prevention  of  navigation.  — 

alleged    that    the    acts  charged  were  Where  the  charter  of  a   railroad  cor- 

wil fully  and  unlawfully  done.     There-  poration   authorizes  the  erection  of  a 

fore,  where  an  indictment  charged  the  bridge  across  navigable  rivers,  "  pro- 

d  ^fendant  with  the  obstruction  of  a  vided  said  bridge  or  bridges  shall  be  so 

highway,  without  alleging  that  the  acts  constructed  as  not  to  prevent  the  navi- 

charged  were  not  done  in  the  construe-  gating    said    waters,"    an  indictment 

lion  of  a  railway  as  allowed  by  statute,  against  the  corporation  for  erecting  a 
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2.  Offenses  Ag^ainst  Railroads  —  a.  In  General. — An  indict- 
ment for  ofifenses  against  or  affecting  a  railroad,  such  for  instance 
as  burglary  against  the  property  of  the  corporation/  destroying  or 
burning  a  railroad  bridge,*  throwing  missiles  or  shooting  into  cars,* 
disobeying  orders  of  the  superintendent  of  a  railroad  drawbridge,* 

bridge  across  a  navigable  n'ver  named  car,  the  property  of  a  named  railroad 

is  not  good  where  it  does  not  directly  company,  etc.,  contrary  to  the  form  of 

allege   that   the   bridge    prevents    the  the  statute,  etc.,  is  insufficient,  it  being 

navigating  the   waters  of    the    river,  necessary  to  allege  the  facts  and  cir- 

Allegations    that    the    defendant     ob-  cumstances  which  constitute  the  offense 

structed  and  impeded   navigation   do  in  order  to  show  that  it  is  within  the 

not  charge  the  oflfense.     State  v.  Port-  provisions  of  the  statute.     Hamilton  v. 

land,  etc.,  R.  Co..  57  Me.  402.  State,  30  Fla.  229. 

1.  Ownership  of  Property  Bnrglariied.  Averment  Concerning  Charter  or 
—  In  an  Indictment  for  burglarious  Charter  Privileges,  —  Under  Code  Ga. 
offenses  charged  against  the  property  (1882),  §  4438  (Pen.  Code  1895,  §  520), 
of  a  railroad  corporation  ownership  is  which  makes  it  a  felony  wilfully  and 
not  to  be  laid  or  proved  in  the  stock-  maliciously  to  destroy,  injure,  etc.,  any 
holders,  but  in  the  corporation  itself;  vehicle,  edifice,  right,  or  privilege 
and  it  matters  not  whether  the  shares  granted  by  charter  and  constructed  for 
of  stock  are  held  by  individuals  or  by  use  under  authority  thereof,  an  indict- 
another  corporation.  Johnson  z/.  State,  ment  charging  the  accused  with  wil- 
98  Ala.  57.  See  generally  article  fully  and  maliciously  injuring  and 
Burglary,  vol.  3,  p.  752-757.  damaging  a  car  by   shooting  leaden 

2.  Description  of  Owner  of  Bridge  balls  into  it,  the  car  forming  at  the 
Burned.  —  The  gist  of  the  offense  of  same  time  a  part  of  a  moving  train 
burning  a  railroad  brids^e  under  upon  a  named  railroad  and  being  the 
McClel.  Dig.  Fla.,  p.  358,  3  4,  is  the  property  of  a  named  railroad  company, 
malicious  and  wilful  burning  of  such  a  but  not  alleging  that  the  company  was 
structure  that  is  useful  to  another  or,  chartered  or  bad  any  chartered  rights 
it  may  be,  to  the  public;  the  validity  or  privileges,  or  that  the  car  was  con- 
of  the  tenure  by  which  it  is  owned  or  structed  for  use  under  another  charter, 
the  legal  right  of  the  alleged  owner  to  is  fatally  defective.  Kiser  v.  State,  89 
own  such  a  structure  does  not  enter  Ga.  421. 

into  or  form  any  feature  of  the  offense.  4.  Disobeying  Snperintendent  of  Bridge 
Therefore,  the  indictment  is  sufficient  — Averment  of  Appointment.  —  In  an 
in  its  description  of  the  owner  when  it  indictment  under  Stat.  Mass.  1874,  c. 
gives  the  corporate  name  of  the  owner  372,  §  115  (Pub.  Stat.  1882,  c.  112, 
and  states  in  substance  that  the  com-  ^  155),  for  disobedience  to  the  orders  of 
pany  named  is  a  corporation  doing  the  superintendent  of  a  drawbridge,  an 
business  in  the  state,  and  it  is  not  allegation  that  a  named  person  was 
necessary  to  allege  that  such  corpora-  the  superintendent  of  the  drawbridge 
tion  was  duly  organized  or  incorporated  '"duly  and  legally  appointed'*  is  a 
under  the  laws  of  any  nation,  state,  or  sufficient  statement  of  the  fact.  It  is 
territory.  Duncan  v.  State,  29  Fla.  not  necessary  to  state  by  whom  he  was 
439,  52  Am.  &  Eng.  R.  Cas.  646.  appointed.  Com',  r.  Chase,  127  Mass.  7. 
8.  Throwing  or  Shooting  into  Can —  Allegation  of  Right  to  Build  Road  and 
Facts  and  Circumstances  Constituting  Maintain  Bridges,  —  Under  the  above 
Offense.  —  An  information  based  upon  statute  an  allegation  in  the  indictment 
Laws  Fla.,  c.  3281,  §  2  (Rev.  Stat.  1892,  that  the  bridge  was  the  drawbridge  of 
§  2696),  providing  that  **  any  person  the  Boston  and  Lowell  Railroad  Corpo- 
who  shall  wantonly  or  maliciously  ration,  a  corporation  duly  and  legally 
throw  any  missile  calculated  to  pro-  established  by  law,  and  was  situate  in 
duce  death  or  great  bodily  harm,  or  the  railroad  of  said  corporation  and 
shoot  at  or  into  any  locomotive  or  car  over  the  waters  of  a  named  river,  and 
belonging  to  or  being  used  by  any  was"dulv  erected  and  legally  main- 
railroad  company,"  shall  be  punished,  tained  as  such  drawbridge  by  said  cor- 
etc.,  which  merely  alleges  that  the  poration/*  is  a  sufficient  allegation  that 
defendant  did  feloniously,  wantonly  that  corporation  had  a  right  to  build  a 
and   maliciously   shoot  Into  a  certain  railroad  across  said  river  and  to  main* 
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and  the  like,*  should  contain  all  the  averments  necessary  to  con- 
stitute the  offense  as  defined  by  the  statute  creating  it,  and  if  it 
does  this  it  will  usually  be  sufficient. 

b.  Removing  or  Displacing  Rails.  —  Under  a  statute  mak- 
ing it  an  offense  to  remove  or  displace  rails  on  the  track  of  a 
railroad,  the  indictment  or  information  should  state  the  ingre- 
dients of  the  offense  as  defined,  and  it  will  be  sufficient  if  it  does 
so  in  substance.* 

c.  Disturbing  or  Throwing  Switch.  —  So  an  indictment 
for  disturbing  or  throwing  out  a  switch  with  wilful,  felonious, 
or  malicious  intent,  should  follow  the  statute  under  which  it  is 
drawn,  and  will  be  good  if  it  is  in  strict  accord  therewith.' 

tain    a    drawbridge    over    the     river,  treated  in  this  article  see  generaUy  the 

Com.  V.  Chase,  127  Mass.  7.  appropriate  criminal  titles  throughout 

Averment  of  Disobedience.  —  Such  an  this  book,  and  see  especially  articles 
indictment  sr.'t  forth  that  the  defendant  Burglary,  vol.  3,  pp.  752-757,  and 
made  application  to  the  superintendent  Malicious  Mischief,  vol.  13,  p.  406. 
to  pass  the  draw  with  his  tugboat,  and  2.  An  information  under  the  Kansas 
that  at  the  same  time  a  second  vessel,  Crimes  Act,  §  103,  charging  the  ofifense 
to  wit,  the  schooner  "  Fawn,"  made  of  removing  and  displacing  rails  on  a 
application  to  the  superintendent  to  railroad  track  substantially  in  the  Ian- 
pass  the  draw;  that  the  superintendent  guage  of  the  statute,  is  not  deficient 
decided  that  the  schooner  had  the  because  it  fails  to  stale  the  kind  of  rail 
right  to  pass  the  draw  first,  and  be-  that  was  displaced  and  the  material  of 
fore  the  tugboat,  and  communicated  which  it  was  made,  the  statute  includ- 
Buch  decision  to  the  defendant;  and  ing '*  any  iron,  wooden,  or  other  rail;  " 
that  the  defendant,  knowing  that  nor  because  it  charges  I  he  removal  and 
the  superintendent  had  full  authority  displacement  of  rails  *'  on  "  the  track 
to  make  such  decision,  and  that  he  had  when  the  statute  says  it  must  be  *'  of  " 
made  it,  wilfully  refused  to  be  gov-  a  railroad;  nor  because  it  charges  the 
erned  by  it,  attempted  to  pass  the  tug-  offense  to  have  been  committed  with 
boat  through  th*  draw  first,  wilfully  the  intent  to  injure  the  company  and 
refused  to  withdraw  his  tugboat  to  the  its  passengers  and  employees,  while 
rear  and  astern  of  the  schooner,  and  the  section  of  the  statute  under  which 
wilfully  threatened  the  superintendent  the  information  was  drawn  defines  the 
to  interfere  with  and  to  jam  the  offense  against  property  only.  This 
schooner  and  to  block  up  and  impede  would  be  the  natural  and  probable  con- 
said  draw.  It  was  held  that  this  was  a  sequence  of  the  act  charged,  and  the 
suflSciently  precise  allegation  that  the  purpose  of  the  statute  is  not  merely  to 
defendant  disobeyed  the  order  of  the  protect  the  property  of  the  company, 
superintendent.  The  statute  gives  to  but  the  lives  and  limbs  of  employees 
the  superintent  absolute  power  to  de-  and  passengers  traveling  on  the  road, 
cide  which  of  two  vessels  shall  pass  the  State  v.  Oliver,  55  Kan.  711. 
draw  first,  when  two  apply  at  the  same  8.  California. —  Under  Pen.  Code 
time.     Com.  v.  Chase,  127  Mass.  7.  Cal.,  g  218,  making  it  a  felony  for  any 

Evidence    under   Allegation    of  Due  person  to  throw  out  a  switch,  etc.,  with 

Erection  and  Maintenance.  —  An    alle-  intent  to  derail  any  train  or  board  any 

gation  that  a  drawbridge  over  a  navi-  train  with  intent  to  rob  it,  etc.,  an  in- 

gable   stream    was  duly   erected    and  formation  or  indictment  charging  that 

legally  maintained  by  a  certain  railroad  the  defendant  wilfully  and  feloniously 

corporation   is  sustained   by  evidence  threw  out  a  switch  with  intent  to  derail 

that   the    corporation   was   authorized  and  destroy  a  train,  and  did  then  and 

by  its  charter  to  build  a  bridge  across  there  wilfully,  unlawfully,  and  feloni- 

the  stream  and  had  built  it  and  main-  ously  board  a  passenger  train  with  in- 

tained  it  for  fifteen  or  twenty  years,  tent  then  and  there  to  rob  said  passen- 

Com.  V,  Chase,  127  Mas.  7.  ger  train,  does  not  charge  two  offenses, 

1.  Cross-Beferenee.  —  For  criminal  of-  but  charges  only   the   one  offense  of 

fensesagainstrailroadsoiher  than  those  train   wrecking  as  prohibited   by  stat- 

17  Encyc.  PI.  &  Pr.  —  34  529  Volume  XVI  I. 


OHailaftl  OfltaM  RAILROADS.  and  ProMoatiosf. 

d.  Placing  Obstructions  on  Track  —  in  o^Mrfti.  —  Accord- 
ing to  the  general  rule  in  all  statutory  criminal  prosecutions,  an 
indictment  for  placing  obstructions  upon  the  track  of  a  railroad 
should  contain  all  the  allegations  showing  the  offense  as  defined 
by  the  statute  to  have  been  committed,  and  if  it  charges  the 
offense  substantially  in  the  language  of  the  statute  it  will  be 
sufficient.^ 

Vaim,  Oharaoter,  and  Owncnhip  of  Boad.  —  It  is  perhaps  necessary  for 
the  indictment  to  state  the  name  of  the  road  upon  whose  track 
the  obstructions  were  placed ; '  but  it  is  not  usually  essential  to 
state  the  character  or  use  of  the  road,'  nor  the  ownership  or 
occupancy  thereof.* 

Time  and  Place.  —  It  is  in  general  necessary  for  the  indictment  to 

ute.  The  act  arose  from  the  necessity  43  Am.  &  Eng.  R.  Cas.  333;  State  v, 
ol  the  times  and  was  created  for  the  Wentworth,  37  N.  H.  196;  Statev.  Beck- 
purpose  of  stopping  train  wrecking  and  man,  57  N.  H.  174;  Riley  v.  State,  95 
punishing  train  wreckers,  and  it  is  not  Ind.446;  States. Clemens, 38 Iowa 257. 
designed  to  prevent  or  punish  robbery  2.  Yarianee  in  Kama  of  Boad.  —  Under 
save  as  an  incident  to  train  wrecking,  an  indictment  under  the  Ma5s<ichusttts 
People  V.  Thompson,  iii  Cal.  242,  115  statute  for  wilfully  obstructing  the  en- 
Gal.  160.  gine  and  cars  passing  upon  a  railroad 

Under  such  an  indictment  as  the  built  by  the  Boston  and  Worcester  Rail- 
above  it  is  error  to  instruct  the  jurors  roadCDmpany,  proof  that  the  corporate 
that  they  should  find  the  defendant  name  of  the  corporation  was  the  Boston 
guilty  if  he  boarded  an  express  car  and  and  Worcester  Railroad  Corporation 
with  force  and  violence  robbed  the  was  held  to  be  a  fatal  variance.  Com. 
messenger  of  money  in  his  custody,  v.  Pope,  12  Cush.  (Mass.)  272. 
there  being  no  question  of  train  wreck-  8.  Cbaraotor  and  tTse  of  Boad — Incor- 
ing  at  issue.  People  v.  Thompson,  115  poration.  —  Maliciously  placing  obstruc- 
Cal.  160.  tions  upon  a  railroad,  whether  of  a  cor- 

Kontaeky.  —  Under  Stat.  Ky.  (1894),  poration  or  not,  whether  public  or  pri- 

g  807,  providing  that*'  any  person  who  vate  property,  by  which  the  life  of  any 

shall  wilfully  and  maliciously  tear  up,  person  may  be  endangered,  is  an  in* 

displace,  break,  or  disturb  any  rail  or  dictable  offense   under  the  statute  of 

other  fixture  attached  to  the  track  or  New  Hampshire^  and  it  is  not  necessary 

switch  of  any  railroad  in  operation  *'  to  state  in  the  indictment  that  the  rail* 

shall  be  confined  in  the  penitentiary,  road  was  a  corporation  or  carrier  or  a 

etc.,  an  indictment  charging  the  dls-  way  or  road  used  (or  travel.     State  v. 

placement  of  **  the  connecting  rod  of  Weniworth,  37  N.  H.  196. 

the  said  switch  "  instead  of  the  words  In  a  prosecution  under  Act  Ga.  Oct. 

of  the  statute,  '*  fixture  attached  to  the  12,    1885,   for  an  attempt  to  wreck  a 

track  or  switch,"  is  sufficiently  explicit  railroad  train  by  placing  obstructions 

and  manifestly  indicates  that  the  rod  upon  the  track,  it  being  alleged  in  the 

was  connected  with  the  switch.     Craw-  indictment    that    the     railroad    upon 

ford  r.  Com.,  (Ky.  1896)  35  S.  W.  Rep.  which  the  attempt  was  made  was  the 

114.  railroad  of  the  Southern  Railway  Com- 

And  where  the  indictment  charges  pany,  and  it  not  being  alleged  or  neces> 

that  the  defendant  did  disturb  the  fix-  sary   to  allege  that  the  railroad  wis 

tares     attached     to    the    tracks    and  owned  or  operated  by  an  incorporated 

switches  of  a  railroad  then  in  opera-  company,  there  was  no  error  in  permit- 

tion,  and  its  allegations  are  in  strict  ac-  ting  the  state  to  show  by  parol  that  the 

cord   with  the  statute,  it  is  sufficient  road  was  in  fact  known  as  a  railroad  of 

without  an  allegation  that  the  said  rail*  the  Southern  Railway  Company,  and  it 

road  was  a  railroad  corporation  author-  was  unnecessary  for  the  charter  of  such 

ised    to    do    business    in    the    state,  company  to  be  produced.     Walker  v. 

Rooney  v.  Com.,  (Ky.   1897)43  S.  W.  State,  97  Ga.  213. 

Kep.  689.  4.  Clifton  v.  State,  73  Ala.  473;  State 

1.  Barton  v.  State,  a8  Tex.  App.  483  v.  Went  worth,  37  N.  H.  196. 
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state  that  the  obstruction  was  placed  upon  the  track,*  but  the 
time  of  the  commission  of  the  offense  is  not  always  of  the  essence 
thereof,  though  perhaps  the  place  may  be.* 

Kumber,  duuraetw,  and  Kature  of  OlMtnitttioiui.  —  Averments  as  to  the 
number  of  obstructions  placed  on  the  track  are  not,  as  a  rule, 
material  to  the  indictment,*  nor  under  some  statutes  are  those 
descriptive  of  the  nature  and  effect,  character,  and  dimensions  of 
the  obstructions.* 

Intent.  —  Under  some  of  the  statutes  the  intent  with  which  the 
act  was  done  is  material  and  should  be  averred  in  the  indict- 
ment, while  under  others  it  is  believed  that  such  an  allegation  is 
not  necessary.* 

1.  Soffloient  Avennent  of  Placing  on  may  be  regarded  as  being  the  continu- 
Traek.  —  An  indictment  stating  that  the  ation  of  the  same  transaction.  State 
defendants  did  "  wilfully,  wrongfully,  v.  Wentworth,  37  N.  H.  ig6. 
maliciously,  and  feloniously  place  an  lo  State  v.  Beckman,  57  N.  H.  174, 
obstruction,  to  wit,  five  piles  of  large,  the  indictment  charged  that  three 
heavy,  oak,  railway  cross-ties,  ail  of  pieces  of  wood  placed  upon  the  tiack 
which  piles  being  within  a  distance  of  were  '*  an  obstruction.*'  The  court 
seven  hundred  feet  upon  the  track  of  a  said:  *'  It  evidently  was  intended  to 
certain  railwav,"  etc.,  though  some-  charge  but  one,  and  the  language  used 
what  confused  because  of  the  want  of  describes  but  a  single  obstruction.  If 
a  comma  after  the  word  '*  feet,"  is  upon  (he  trial  the  evidence  disclosed 
sufficient,  when  properly  construed,  to  three  separate  and  distinct  obstruc- 
show  that  the  defendants  placed  the  tions,  the  government  would  have  been 
obstructions  upon  the  track.  Slate  v.  required  to  elect  which  of  the  three  it 
Kluseman,  53  Minn.  541.  would  claim  to  hold  the  respondent  for, 

2.  Proof  under  Ayerments  of  Time. —  if  he  had  moved  for  that." 

The  time  stated  for  the  commission  of  4.  Katnre  and  Effect  of  Obetmctions.  — 
the  offense  of  obstructing  a  railroad  An  indictment  under  Code  Miss.,  art. 
track  under  the  Mississippi  Code  (now  164,  in  force  in  1859,  charging  that  the 
Annot.  Code  1892,  g  1266)  is  not  of  the  accused  wilf  ull>  and  maliciously  placed 
essence  of  the  offense,  and  the  time  an  obstruction  on  a  certain  named  rail- 
may  be  proved  to  be  either  before  or  road,  '*  which  obstruction  was  of  such 
after  the  day  laid  in  the  indictment,  a  nature  as  to  endanger  the  lives  of 
but  before  the  indictment  was  found  persons  being  carried  on  said  railr  ad," 
and  within  the  period  described  bv  the  was  held  good,  though  the  words  de- 
statute  of  limitations.  McCarty  v,  scriptive  of  the  nature  and  effect  of  the 
State,  37  Miss.  411.  obstruction  were  surplusage  and  might 
Snllleient  Ayerment  of  Time  and  Place,  be  stricken  out  without  impairing  the 
—  Where  an  indictment  under  the  iVz-w  legal  force  of  the  indictment.  Mc 
Hampshire  statute  alleged  in  substance  Carty  v.  State,  37  Miss.  411. 
that  the  obstructions  were  placed  upon  Character  and  Dimensions  of  Obetruo- 
the  road  on  the  fourth  day  of  March,  tions.  —  Under  Rev.  Stat.  Ind.  (1881), 
1857,  at  Somersworth,  in  the  county  §  i960,  the  crime  consists  in  placing  an 
aforesaid  —  the  county  having  been  obstruction  upon  a  railroad  track  with 
previously  stated  in  the  margin  of  the  the  intent  to  obstruct  the  passage  of 
indictment  —  it  was  held  sufficient  trains  or  to  throw  the  engine  or  cars 
with  references  to  time  and  place,  from  the  track.  It  is  sufficient  to  make 
State  V.  Wentworth,  37  N.  H.  196.  the  averments  substantially  in  the  lan- 
8.  Allison  V.  State,  42  Ind.  354.  guage  of  the  statute  defining  the 
Aroof  of  Other  Obetrnctions  than  Those  offense.  It  is  not  necessary  for  the  in- 
Alleged. —  Under  an  indictment  for  ma-  dictment  to  aver  or  to  show  by  a  state- 
liciously  placing  obstructions  upon  a  ment  of  the  facts  that  the  obstruction 
railroad  track  under  the  statute  oi  Nev»  was  of  such  character  and  dimensions 
Hampshirf^  evidence  that  the  defendant  as  to  endanger  the  passage  of  trains  or 
placed  obstructions  other  than  those  to  throw  the  engine  or  cars  from  the 
alleged  in  the  indictment  is  competent,  track.  Riley  v.  State,  95  Ind.  446. 
if  the  acts  are  so  connected  that  they  5.  Hew  Hampshire  —  Intent  to  Endan- 

531  Volume  XVU. 


Penalties  and  Penal  ActionB.       RAILROADS. 


K atnre  of  Remedy. 


Kamee  of  Persona  Whose  Lives  Are  Endangered.  —  Under  statutes  making 
it  an  offense  wilfully  or  maliciously  to  place  obstructions  upon  a 
track  "  whereby  the  life  of  any  person  may  be  endangered,"  it  is 
not  necessary  for  the  indictment  to  specify  or  name  the  persons 
whose  lives  were  thus  endangered.^ 

TH  Penalties  akd  Pekal  Actioks  '  —  1.  Kature  of  Remedy  and 
Form  of  Action.  —  The  remedy  to  recover  a  penalty  imposed  by 
statute  upon  a  railroad  company  may  be  of  a  criminal  nature,* 
and   the  penalty  enforceable  by  indictment,^  yet  in  the  great 

gerLlfe.  —  Where  an  indictment  alleges  Iigories  to    Animals.  —  See  infra,    IX. 

that  obstructions  were  placed  upon  the  Injuries  to  Animals, 

railroad  track  wilfully  and  maliciously.  Penalties  fdr  Criminal  Negligence  Caiu- 

whereby  the  lives  of  persons  riding  in  ing    Death    of    Fersone.  —  See     anicle 

the  cars  upon  the  railroad  were  endan-  Death  bv  Wrongful  Act,  vol.   5,   p. 

gered,  the   offense   prohibited    by   the  891. 

statute  of  New  Hampshire  is  fully  de-  Croaeings.  —  See     generally      article 

scribed,  and  it  is  not  necessary  to  allege  Crossings,  vol.  5,  p.  688. 

that  the   placing  of    the  obstructions  Penaltiee  Oeneially.  —  See  article  Prn- 

upon  the  track  was  done  with  the  in-  alties  and  Penal  Actions,  vol.  16,  p. 

tention   to  endanger  life.     The  intent  229. 

does  not  enter  into  the  crime  as  defined  8.  An  action  against  a  railroad  cor- 

by  the  statute.     State  v,  Beckman,  57  poration  for  a  violation  of  the  Missouri 

N.  H.  174.  statute  in  failing  to  ring  the  bell  or 

Iowa  —  Aeoompliehment    of    Intent. —  sound   the   whistle  of   its   locomotive 

An   indictment    charging   the    offense  when   crossing  a   public  road  is  of  a 


substantially  in  the  language  of  the 
statute  of  Iowa  (Code  1873,  §  397^; 
Code  1897,  §  4807)  is  sufficient,  it  is 
not  necessary  either  to  allege  in  the  in- 


criminal  nature,  and  an  appeal  from  a 
justice  in  such  a  case  lies,  in  St. 
Louis,  to  the  Court  of  Criminal  Cor- 
rection.     State    v.    Missouri    Pac.     R. 


dictment  or  to  prove  on  the  trial  that  Co.,  10  Mo.  App.  588. 

the  obstruction  so   wilfully  and  mali-  4.  Indictment  to  Enforce  Penalty.  —  In 

ciously  placed  on  the  track  did  actuallyr  State  v.  Kansas  City,  etc.,   R.  Co.,  54 

obstruct,  hinder,  or  delay  the  trains  on  Ark.  546,  it  was  argued  that  the  statu- 

the    railroad.     State    v,    Clemens,    38  tory  method  of  enforcing  a  penalty  for 

Iowa  257.  the  failure  of  a  railroad  company  to 

Inetrnotion  on  Preiiimption  of  Malioe. —  ring  the  bell  or  blow  the  whistle,  etc.. 

On  the  trial  of  anindiciment  under  the  was' exclusive,  and  that  a  proceeding 

Indiana  statute  for  placing  obstructions  by  indictment  was  unwarranted.     The 

on  a  railroad  track,  an  instruction  that  court  said  that  this  was  a  question  as 

"  if  the  proof  shows  conclusively  that  to  which  the  authorities  were  conflict- 

the  defendant  placed  the  limbers  upon  ing,  and,  a  ruling  not  being  necessary 

the  track  of  the  railroad  in  question  in  to  the  decision  of  the  cause,  reserved 

such  a  manner  as  to  obstruct  the  pass-  its  opinion  on  the  point  until  the  ques- 

age  of  trains  of  cars   over   said  road  tion  should  be  presented  by  an  indict- 

*    *    *    the   presumption  is  that  the  ment  not  otherwise  defective, 

act  was  wilfully  and  maliciously  done,"  In  St.  Louis,  etc.,  R.  Co.  v.  State,  58 

is  erroneous.     It  is  neither  proper  nor  Ark.  39,  the  court  held  that  the  plead- 

safe  for  the  court  so  far  to  invade  the  ing  in  a  prosecution  for  failure  to  xing 


province  of  the  jury  as  to  direct  it  when 
It  shall  make  or  .'xpply  a  mere  pre- 
sumption of  fact.  Allison  v.  State,  42 
Ind.  354. 

1.  Barton  v.  State,  28  Tex.  App.  483, 
43  Am.  &  Eng.  R.  Cas.  333;  State  v. 
Wentworth,  37  N.  H.  196. 

2.  Enforoement  of  Penalties  by  Indict 


ment.  —  See  supra,  VI.  Criminal  Offenses 
and  Prosecutions, 

Penalties  or  Double  Damages  in  Cases  of    nal  Offenses  and  Prosecutions. 
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the  bell  or  sound  the  whistle  as  re- 
quired by  Mansf.  Dig.,  §  547S  (Sand. 
s.  H.  Dig.  1894,  §  6196),  although  in  the 
form  of  an  indictment,  was  in  reality  a 
civil  and  not  a  criminal  proceeding; 
but  that  although  it  was  a  civil  action, 
it  was  penal  in  its  character  and  should 
be  strictly  construed. 

As  to  Enforoement  of  Penalties  by  In- 
dictment Oenerally,  see  supra,  VI.  Crimi- 
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majority  of  cases  the  proper  method  of  recovering  such  penalty 
is  a  civil  action,  unless  the  statute  specially  provides  otherwise.* 
The  proper  common-law  form  of  such  action  generally  is  an  action 
of  debt.* 

2.  Jurisdiction.  —  The  jurisdiction  of  the  different  courts  in 
actions  to  recover  these  various  statutory  penalties  is  generally 
regulated  by  statute,  justices  of  the  peace  being  frequently  vested 
with  the  requisite  jurisdiction.' 

1.  See  article  Penalties  and  Penal  penally  imposed  thereby,  the  recovery 

Actions,  vol.  i6,  p.  234.  of  which  was  not  otherwise  provided 

Overcharge  hi  Fare. —  Where  aright  for,  might  be  recovered  by  summary 

of   private  action   to  recover  a  penalty  proceedings  upon  complaint  before  two 

against  a   railroad    company    for    an  or  more  justices,  it  was  held   that  the 

overcharge  in  fare  is  given  by  statute,  party  entitled  was  not  barred  from  his 

a  civil  acliun  in  the  name  of  the  party,  remedy  by  action  at  law.     Colli nson  v. 

with   all   its   incidents,   is   the    proper  Newcastle,  etc..  R.  Co.,  i  C.  &  K.  546, 

remedy,    unless    otherwise     provided  47  E.  C.  L.  546. 

specially.     Cincinnati,  etc.,   R.  Co.  v.  8.  See  article  Penalties  and  Penal 

Cook,  37  Ohio  Si.  265,  6  Am.  &  Eng.  Actions,  vol.  16,  p.  238;  Indianapolis, 

R.  Cas.  317.  etc.,  R.  Co.  v.  People,  91   111.  452;    In- 

Obetmcting Highway. —  Asuitagainst  diana,  etc.,  R.  Co.  z/.  Sampson,  31   III. 

a  railroad  company  10  recover  a  pen-  App.  513;  Mobile,  etc.,  R.  Co.  v.  State, 

alty   for  obstructing  a   highway  pro-  51  Miss.  137. 

Tided  for  by  i  Rev.  Stat.  Ind.  (1852),  c.  Remedy   Changed    Pending    Action.  — 

102,  §  25  (Stat.  1896,  §  5087)  is  a  civil  Pending  an  action  against  a  railroad  to 

suit  and  is  no  bar  to  a  criminal  prose-  recover    a    statutory   penally   for    not 

cution.     Indiana  Cent.  R.Co.  v.  Potts,  stopping  its  trains  at  the  intersection 

7  Ind.  68x.  of  its  railroad  with  another,  the  statute 

Violating  Ordinanee  Begnlating  Speed,  giving  the  penalty  was  changed,  pre- 

—  An  action   brought  by  a  municipal  scribing  a  different  form  of  action,  the 

corporation  to  enforce  a  penalty  for  the  second  statute  being  declared  retroac- 

violation  of   an  ordinance   regulating  tive.     It  was  held  that  the  action  must 

the  rate  of  speed  at  which  trains  shall  abate.     Mix  v.   Illinois  Cent.   R.  Co., 

be  tun  through  the  corporate  limits  is  116  111.  502. 

not  a  criminal  proceeding,  but  is  8.  Jnrisdiotion  of  Jiutioe  of  the  Peaoe  — 
essentially  a  civil  action,  and  where  Failure  to  Stop  Trains  Before  Railroad 
the  provisions  of  the  ordinance  are  Crossing.  —  Under  the  statutes  of  ////- 
violated  by  an  engineer  the  penally  nois  an  action  to  recover  the  penalty 
may  be  recovered  in  an  action  against  imposed  upon  railway  companies  for 
the  company.  Hammond  v.  New  not  stopping  their  trains  before  cross- 
York,  etc.,  R.  Co.,  5  Ind.  App.  526.  ing  another   railroad    upon   the   same 

Aotion  for  Damagei  or  Penalty  fbr  Ob-  level,  being  an  action  of  debt,  is  wiihin 
etraciing  Private  Way.  —  The  owner  of  the  jurisdiction  of  a  justice  of  the 
a  private  way  cannot  in  South  Carolina  peace.  And  this  though  the  evidence 
maintain  an  action  of  trespass  for  dam-  shows  a  similar  violation  at  another 
ages  for  the  obstruction  of  such  way  road  a  quarter  of  a  mile  distant,  for  it 
by  a  railway  company,  but  must  resort  is  not  necessary  to  unite  the  two  causes 
to  his  action  under  the  statute,  pre-  of  action  and  thereby  defeat  the  jus- 
scribing  a  specific  penalty  for  the  ob-  tice's  jurisdiction.  Indianapolis,  etc., 
struction  by  a  railway  company  of  a  R.  Co.  v.  People,  91  111.  452. 
highway  or  other  way  across  which  iis  Failure  to  Erect  Signboard.  —  Under 
road  is  laid.  Ross  v.  Georgia,  etc.,  R.  Code  Miss.  (187 1),  §  2424  (Code  1892, 
Co.,  33  S.  Car.  477,  46  Am.  &  Eng.  R.  §  3552),  providing  that  a  railroad  com- 
Cas.  34.  pany  shall  be  liable  to  a  fine  of  fifty 

Action  at  Law  Where  Sammary  Bemedy  dollars   for  each  failure   to  put  up  a 

Provided.  —  Where  a    railroad  act   im-  signboard  as  therein  required,  and  that 

posing  a  penalty  on   a  railroad  com-  such  offense  shall  be  cognizable  before 

pany   for  ihe   interruption  or  obslruc-  a   justice   of   the    peace,   suit   may   be 

tion   of    any    road   enacted   that    any  brought   before    such    justice    for  the 
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3.  Parties.  —  According  to  the  nature  of  the  case  and  the  pen* 
alty  to  be  recovered,  the  suit  for  the  recovery  thereof  may  be 
instituted  by  the  owner  of  a  private  road  obstructed,*  by  the 
person  interested  in  inclosed  land  entered  by  the  line  of  railway,* 

by  the  people,'  by  the  board  of  education,*  or  by  any  informer, 
etc.*  It  cannot  ordinarily  be  brought  against  the  receiver  of  the 
railroad.* 

penalty  or  fine  incurred  for  the  first  de-  Failore  to  Stop  Before  Oroising.  —  Under 
fault  or  for  the  first  three  defaults,  the  statutes  of ///tff^.r  providing  for  the 
being  within  his  jurisdiction,  but  recovery  of  a  penalty  against  a  railway 
whenever  the  fines  added  together  company  for  not  stopping  before  cross- 
amount  to  more  than  one  hundred  and  ing  another  railroad  track,  a  suit  in  the 
fifty  dollars,  the  justice  of  the  peace  name  of  the  people  for  the  use  of  an 
has  no  jurisdiction  and  an  action  of  individual  will  not  be  dismissed.  The 
debt  should  be  brought  in  the  Circuit  words  *'  for  the  use,"  etc.,  may  be 
Court.  Mobile,  etc.,  R.  Co.  v.  State,  treated  as  surplusage,  and  the  question 
51  Miss.  137.  whether  the  penalty  goes  to  the  people 

Failure  to  Forward  Freight.  —  An  ac-  or   to  the  individual    does   not  arise, 

tion  to  recover  the  penalty  for  failure  since  it  is  a  matter  to  be  afterwards 

to  forward  freight  imposed  upon  a  rail-  settled  between  the  individual  and  the 

road  company  by  Laws  N.  Car.  1874-  people.     Indianapolis,   etc.,  R.  Co.  v, 

75,   c.  24X>,  g  2,  is  an  action    ex  con-  People,  gi  111.  452. 

tractu ;  and  when  the  sum  demanded  4.  Suit  by  State  or  Board  of  Edaeation 

does  not  exceed  two  hundred  dollars,  a  im  Failure  to  Ereet  Signboards.  —  Suits 

justice  of  the  peace  has  jurisdiction,  under  Code  Miss.  (1S71),  g  2424  (Code 

Katzenstein  v,  Raleigh,  etc.,   R.  Co.,  1892,  §  3552),   which  provides  that  a 

84  N.  Car.  688,  6  Am.  &  Eng.  R.  Cas.  railroad  company  shall   be  liable  to  a 

464.  fine  of  fifty  dollars  for  each  failure  to 

Violating   Ordinance   Beqniring  Flag-  put  up  a  signboard  as  therein  required, 

men  in  City.  —  Under  Laws  Iowa  1880,  are  civil  suits  in  which  the  state  has  no 

c.  189,  §  I,  giving  to  mayors  of  cities  interest  and  cannot  properly  be  insti- 

of  the  second  class  exclusive  jurisdic-  tuted    and    carried    on    by   the  state, 

tion  of  violations  of  city  ordinances.  Since  the  penalty  or  fine  is  to  go  into 

the  District  Court  has  no  jurisdiction  the  school  fund,  the  board  of  education 

of  an  action  at  law  against  a  company  is  the  proper   plaintiff.     Mobile,  etc., 

to  recover  a  penalty  for  violating  an  R.  Co.  v.  State,  51  Miss.  137. 

ordinance  requiring  railroads  to  keep  6.  Suit  by  laformer  for  Failure  to  Give 

certain    flagmen   in   a  city.      Lansing  Signal.  —  A  suit  under  xh^  Illinois  &ux- 

V.  Chicago,  etc.,  R.  Co.,  85  Iowa  215.  ute  to  recover  a  penalty  for  a  failure  to 

1.  Collinson  v,  Newcastle,  etc.,  R.  sound  the  whistle  or  ring  the  bell  as 
Co.,  1  C.  &  K.  546,  47  E.  C.  L.  546;  the  train  approaches  the  crossing  of  a 
Mann  v.  Great  Southern,  etc.,  R.  Co.,  public  highway  need  not  be  brought  by 
9  Ir.  C.  L.  105.  the  state's  attorney  and  in  the  name  of 

2.  Intereet  Beqnired  to  Sue  for  Failure  the  people;  any  informer  may  sue  in  the 
to  Maintain  Cattle  Guards,  etc.  —  Code  common-law  mode  in  his  own  name 
Miss.  (1892).  g  3561,  making  it  the  duty  as  well  as  on  behalf  of  the  people, 
of  every  railroad  company  to  construct  Chicago,  etc.,  R.  Co.  v.  Howard,  38 
and  maintain  all   necessary  or  proper  III.  415. 

stock  gaps  or  cattle  guards  where  its  6.  Suit  Against  Beoeiver  for  Yiolatiag 

track  passes  through  inclosed  land,  and  Stoek  Trauportation  Law.  —  A  suit  uo- 

providing  that  tor  any  failure  to  do  so  der  Rev.  Stat.   U.  S.,  §  4388,  for  the 

the  company  shall  be  liable  to  pay  two  recovery  of  a   penalty  for   the  wilful 

hundred  and  fifty  dollars,  to  be  recov-  disregard  of  the  law  relating  to  the 

ered  by  the  person   interested,  should  transportation  of  live  stock  by  *' any 

be   strictly    construed,   and    does   not  company,  owner,  or  custodian  of  such 

warrant  a  recovery  by  one  who  has  no  animals,"   cannot  be  brought  against 

interest  in  any  inclosed  land  entered  by  the  receivers  appointed  by  the  court  10 

the  line  of  railway.     Kansas  City,  etc.,  take  charge  of  the  road.     U.  S.  v.  Har- 

R.  Co.  V.  Jones,  73  Miss.  397.  ris,  78  Fed.  Rep.  290. 

8.  People's  Suit  for  Indiyidnal's  ITse  —  As  to  Partiee  Plaintiff  in  AotioBS  for 
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4.  Pleading  and  Proeednre  —  a.  Failure  to  Provide  Accom* 
MODATIONS. —  Under  a  statute  requiring  railroad  coni panics  to 
erect  suitable  depots  and  waiting  rooms  where  their  tracks  crosa 
each  other,  and  fixing  a  penalty  for  its  violation,  either  one  of  the 
companies  may  be  proceeded  against  without  joining  the  other, 
as  one  company  is  not  released  from  liability  by  the  failure  of  the 
other  to  comply  with  the  statute.* 

b.  Failure  to  Erect  Fences,  Cattle  Guards,  Gates, 

ETC.  —  In  an  action  to  recover  the  penalty  •  prescribed  for  failure 
to  erect  fences,  cattle  guards,  gates,  etc.,  it  is  necessary  under  some 
statutes  to  serve  notice  on  the  company  before  bringing  suit.' 
The  declaration  or  complaint  must  of  course  be  sufficient  to  show 
the  violation  of  the  statute,*  The  record  of  the  trial  court  should 
recite  facts  sufficient  to  support  its  judgment.* 

c.  Failure  to  Give  Signals.  —  In  an  action  to  recover  the 
statutory  penalty  for  failure  to  ring  the  bell  or  blow  the  whistle 
before  reaching  a  highway  crossing  the  plaintiff  's  pleading  should 
contain  the  requisite  allegations  relating  to  the  ownership  or 
operation  of  the  railroad,*  a  description   of  the  trains  and  the 

Penaltias  GenaraUy,  see  article  Penal-  the  Illinois  statute,  where  the  railroad, 

■vns  AND  Penal  Actions,   voL   i6,  p.  after  notice,  has  failed  to  fence  its  road 

258  et  seq,  and   an  adjacent  landowner  has  built 

1.  State  V.  Kansas  City,  etc.,  R.  Co.,  the  fence,  the  declaration  is  defective 
32  Fed.  Rep.  722.  if   it  has  no  averment  of  the  kind  of 

Under  such  a  statute  a  statetnent  fence  constructed  nor  of  the  cost  of 
before  a  justice  which  omits  to  aver  building  it.  But  the  defect  in  the 
that  the  intersecting  railroads  were  declaration  is  waived  by  pleading  over 
both  carriers  of  passengers  is  fatally  after  a  demurrer  to  it  has  been  over- 
defective.  State  V,  Wabash,  etc.,  R.  ruled.  Indiana,  etc.,  R.  Co.  v.  Samp- 
Co.,  83  Mo.  144,  25  Am.  &  Eng.  K.  son,  31  III.  A  pp.  513. 
Cas.  133.  0.  Justice's  Xacord  ia  Aetimi  fsr  YftsUk- 

2.  Baoovery  of  Penalty  and  Damages  in  tion  of  Ordinanoe.  —  Where,  in  an  action 
One  Action.  —  The  statutory  penalty  for  a  penalty  under  a  borough  ordi- 
provided  by  Code  Miss.  (1892)  %  3561,  nance  prohibiting  a  railroad  company 
for  a  failure  of  a  railroad  company  to  from  running  trains  across  streets 
construct  and  maintain  cattle  guards  without  erecting  gates  and  providing 
and  the  actual  damages  caused  thereby  watchmen,  the  record  of  the  justice  of 
may  be  recovered  in  one  action.  Kan-  the  peace  did  not  show  over  or  across 
sas  City,  etc.,  R.  Co.  v.  Spencer,  72  what  street  or  streets  the  company  ran 
Miss.  491.  its  trains  without  complying  with  the 

8.  Beqnisites  and  Berrioe  of  Kotiee.  —  ordinance,  nor  whether  there  was  only 

The  notice  required  to  be  given  before  one  street   or   more   than  one   across 

bringing  suit  to  recover  the  penalty  for  which  the  company  ran  its  trains  with- 

afailureof  a  rail  road  company  to  fence  out  having  erected  gates,  etc.,  nor,  if 

its  road   under  the   Illinois  statute  is  there    were     more    than    one    street, 

sufficient  if  it  is  addressed  to  the  cor-  whether  the  judgment  was    intended 

poration  by  its  initials;  and  it  may  be  fnr  all  or  only  for  a  particular  one,  the 

served  on  the  company's  agent,  and  record  was  held   defective  and  judg- 

need  not  reauire  the  fence  to  be  erected  ment  against  the  railroad  was  reversed 

within  the  time  prescribed  by  the  stat-  upon  certiorari.     Winton  v.  Delaware, 

ute   neither  need  it  be  signed  by  the  etc.,  Canal  Co.,  i  Pa.  Dist.  701. 

landowner  if  actually  authorized   by  6.  Character  in  Whieh  Delradant  Opir 

him.     Indiana,  etc.,  R.  Co.  z/.  Samp-  ated  Boad.  —  In  an  action  before  a  jna^ 

SOD,  %i  111.  App.  SI3<  tice  against  a  railroad  corporation  to 

4.  J^Jlnre  to  Feaee  Bead.  •—  In  an  ac-  recover  the  statutory  penalty  for  failing 

tioQ  to  recover  the  penalty  provided  by  to  give  the  statutory  signals  at  a  crosa^ 
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time  and  direction  of  crossing/  and  a  description  of  the  highway 
crossed.* 

d.  Running  Trains  at  Prohibited  Speed.  —  To  recover 

the  penalty  for  the  violation  of  an  ordinance  regulating  the  rate 
of  speed  of  trains  through  a  town  or  city,  the  complaint  should, 
in  some  cases,  make  specific  reference  to  the  ordinance,'  and  the 
judgment  must  of  course  be  supported  by  the  evidence.'* 

e.  Obstructing  Highway  or  Crossing.  —  The  petition  to 

recover  a  penalty  for  obstructing  a  highway  or  crossing  must 
bring  the  case  within  the  statute  giving  the  remedy;  it  will  then 
be  sufficient.* 

ing  of  a  public  road,  it  is  sufficient  to  v.  Howard,  38  III.  415;  Ohio,  etc.,  R. 

allege  in  the  statement  that  the  defend-  Co.  v.  People,  45  111.  App.  583. 
ant '*  has  been  operating  and  running"        8.  Reference  to  Sections  of  Ordinance. 

the  railroad  in  question.     Whether  the  —  In  Whitson  v  Franklin,  34  Ind.  392, 

defendant   had  been    operating    such  a  complaint  in  a  mayor's  court  against 

railroad  as  ovrner,  lessee,  or  otherwise,  an  engineer  to  recover  a  penalty  for 

the  requirement  of  "owner**    under  violating  an  ordinance  regulatings  the 

the  statute  has  been  fulfilled.     State  v,  rate  of  speed  of  trains  was  held  insuffi- 

St.  Joseph,   etc.,   R.  Co.,  46  Mo.  App.  cient  without  a  reference  to  both  sec- 

466.  tions  of  the  ordinance  by  their  num  bers 

1.  Description  of  Trains  —  Time  and  and  dates  of  adoption.  And  see  in 
Direction  of  Grossing.  —  A  declaration  general  article  Ordinances,  vol.  15,  p. 
in  an  action  of  debt  against  a  railway  409. 

company  to  recover  the  penalty  pre-  4.  Judgment  for  Two  Penalties  Without 

scribed  by  the  Illinois  statute  for  a  fail-  Evidence  as  to  One.  —  Where  a  company 

ure  or  neglect  to  ring  a  bell  or  sound  a  is  sued  to  recover  penalties  for  violating 

whistle  for  a  distance  of  at  least  eighty  an  ordinance    relating  to  the  rate  of 

rods  from  the  place  where  the  railroad  speed  and  stopping  of  trains,  and  the 

crosses  or  intersects  a  public  highway  trial  court  gives  judgment  for  penalties 

is  subject  to  special  demurrer  if  it  in  for  two  violations,  as  to  one  of  which 

no  way  describes  the  engines  or  trains  there  is  no  evidence,  the  court  on  ap- 

ref erred  to  therein  and  fails  to  show  peal   will    modify    the    judgment    by 

whether  they  were  freight  or  passenger  reducing  it  to  but  one  penalty.     Buffalo 

trains  and  the  time  when  the  alleged  v.  New  York,  etc.,  R.  Co.,  (Super.  Ct. 

engines  or  trains  passed  over  the  cross-  Gen.  T.)  54  N.  Y.  St.  Rep.  150. 

ing  in  question,  or  in  which  direction  5.  Alleging  TTnneoessary  Obetmction  of 

the  said  engines  and  trains  were  run-  Public  Boad. —  In    actions    prosecuted 

ning  along  the  defendant's    railway,  under  the  Ohio  statutes  for  a  penalty 

Ohio,  etc.,    R.   Co.  v.  People,  149  111.  for  obstructing  a  public  road,  where 

663.  reversing  ^  111.  App.  225,  overrul-  the  obstruction  is  alleged  to  have  been 

ing  45  111.  App.  583,  and  distinguishing  caused  by  a  car  or  cars  or  a  locomo- 

Chicago,  etc.,  R.  Co.  v,  Adler,  56  III.  tive,  it  must  be  averred  in  the  petition 

344,   upon  the  ground  that  no  special  that  the  public  road  or  highway  was 

demurrer  was  filed  to  the  declaration  obstructed  unnecessarily  by  permitting 

in  that  case  and  the  question  involved  such    car    or    cars    or    locomotive    to 

did  not  arise  on  the  record.  remain  upon  or  across  the  highway  for 

2.  Describing  Highway  by  Kame,  Looa-  a  longer  period  than  five  minutes,  to 
tion,  or  Termini.  —  In  a  qui  tarn  action  the  hindrance,  etc.  In  actions  for  ob- 
to  recover  the  penalty  prescribed  by  structions  to  public  roads  caused  by 
the  Illinois  statute  against  a  railroad  agencies  other  than  railroad  cars  and 
company  for  a  failure  to  ring  the  bell  locomotives,  in  describing  the  manner 
or  sound  the  whistle  at  road  crossings,  of  the  obstruction  the  word  "  unneces- 
the  highway  must  be  described  by  sarily  *'  forms  no  essential  part  of  the 
name,  location,  or  termini,  so  that  the  description  of  the  cause  of  action, 
company  may  be  apprised  of  the  place  Burton  Tp.  v.  Tuttle,  30  Ohio  St.  62. 
where  the  offense  was  charged  to  have  Averment  of  Ownership  or  Operation  of 
been  committed.     Chicago,  etc.,  R.  Co.  Railroad.  —  In  an  action  under  the  ////- 

636  Volume  XVII. 


Fvnalties  and  Penal  Aeaoas.       RAILROADS. 


Pleading  and  Procednre. 


/.  Overcharge  in  Fare  and  Rates.  —  several  oameB  of  Aotion 

for  penalties  for  charging  excessive  railroad  fares  may  at  times 
be  united  in  the  same  petition.^ 

The  Petition  need  only  be  specific  enough  to  charge  substantially 
the  violation  of  the  statute.* 

The  Answer  must  of  course  contain  averments  sufficient  to  sus- 
tain the  defense  which  it  is  attempted  to  set  up.' 

mis  statute  to  recover  a  penalty  from  Petition  Where  Statnte  Repealed  with 
a  company  for  obstructing  a  highway  Saving  Clanee. —  Where  an  action  was 
crossing,  it  is  not  necessary  to  allege 
that  the  defendant  is  the  owner  of  the 
road.  The  fact  that  the  defendant  was 
operating  the  road,  which  was  alleged, 
makes  it  for  the  purposes  of  the  stat- 
ute '*  the   corporation  on   whose   road 


brought  under  Act  Ohio  April  20,  1874, 
providing  for  the  recovery  of  a  penalty 
where  an  excessive  fare  has  been 
charged  by  a  railroad  company,  and 
the  statute  was  afterwards  repealed, 
saving  only  pending  actions  where  the 
the  offense  is  committed.*'     Indianapo-    excessive  fare  was  paid  in  due  course 


lis,  etc.,  R.  Co.  V.  People,  32  111.  App. 
286. 

1.  Cincinnati,  etc.,  R.  Co.  v.  Cook, 
37  Ohio  St.  265,  6  Am.  &  Eng.  R.  Cas. 

317. 

2.  KegmtiTingEzeeptionB.  —  A  declara- 
tion in  an  action  against  a  railroad 
company  to  recover  penalties  under 
the  Code  of  Virginia  for  alleged  over- 
charges is  sufficient  if  it  conforms  to 
the  act  under  which  It  is  drawn,  and  it 
is  unnecessary  for  it  to  aver  that  the 


of  business  and  not  for  the  purpose  of 
obtaining  the  penalty,  a  petition  was 
held  not  bad  for  want  of  an  averment 
that  the  excessive  fare  was  paid  in  due 
course  of  business  and  not  for  the  pur- 
pose of  obtaining  the  penally,  though 
the  judgment  was  not  rendered  until 
after  the  repeal  took  effect.  Cincinnati, 
etc.,  R.  Co.  V.  Cook,  37  Ohio  St.  26^,  6 
Am.  &  Eng.  R.  Cas.  317. 

8.  Answer  Seeking  to  Show  Unreason- 
ablenees  of  Established  Bate.  —  In    an 


defendant  is  not  within  the  exceptions  action  under  Act  Ark.  April  4,  1887,  to 

in  Code  1873,  c.  61,  §§  i,  58.     Norfolk,  recover   the    penalty  provided    for  an 

etc.,  R.  Co.  V.  Pendleton,  88  Va.  350,  overcharge  of  passenger  fare,  an  alle- 

following  Norfolk,  etc.,  R.  Co.  v.  Pen-  gation  in   the  answer  that  the  rate  of 

dleton.  86  Va.  1004.  fare  fixed   was  unreasonable   because 

Averment  of  Aotnal  Carriage  on  Ticket.  *' the   traffic    and    business    over    the 

^-  A  petition  under  Act  Ohio  April  20,  same,  both  in  passengers  and  freight, 

1874,  giving  a  penalty  of  one  hundred  is  so  small  and  unrcmuneiative  that  it 

and  fifty  dollars  against  a  company  for  cannot  and  has  not  been  able  to  operate 

an  overcharge  on  passengers  or  prop-  its  railway  under  said  statute  as  afore- 

erty,  is  not  bad  on  demurrer  for  want  said    without  actual  loss,'*   and   "  be- 

of  an  averment  that  the  purchaser  of  cause  of  its  inability,  under  such  rale, 

the   ticket  was  in  face  carried  on  the  to  pay  the  interest  upon  its  just  debts. 


ticket  for  which  excessive  fare  was 
exacted.  Cincinnati,  etc.,  R.  Co.  v. 
Cook,  37  Ohio  St.  265,  6  Am.  &  Eng. 
R.  Cas.  317. 

Averment  of  Consolidation  and  Bestrio- 
tion  in  Charges.  — It  is  not  necessary 


and  the  cost  of  maintaining  and  operat- 
ing its  railroad  in  a  safe  and  proper 
condition,"  is  insufficient  on  demurrer, 
where  it  does  not  further  appear  ihat 
the  statutory  rate  is  unreasonable. 
The  business  of  the  road  might  be  so 
that  a  complaint  in  an  action  against  a  small  that  no  reasonable  rate  would 
consolidated  company  to  recover  a  for-     make  its  passenger  rates  profitable,  and 


feiture  for  charging  more  than  the 
legal  fare  should  set  out  the  various 
statutes  by  which  the  consolidation 
was  effected,  or  show  that  the  consoli- 
dated company  was  restricted  to  a  two- 
cent  fare  per  mile.  It  is  sufficient  to 
allege  that  the  company  is  duly  organ- 


the  debts  might,  by  reason  of  extrava- 
gance, loss,  or  mismanagement,  be  so 
large  that  no  reasonable  rale  would 
enable  the  road  to  pay  interest  upon 
them.  And  an  allegation  in  the  an- 
swer that  the  passenger  rale  fixed  by 
the  legislature  is  unreasonable  because 


ized  and  that  it  is  authorized  to  receive  the  defendant  was  compelled  to  irans- 

a  certain  fare,  and  h^s  demanded  and  port  passengers  at  a  loss  is  insufficient 

received  a  higher  fare.     Nellis  v.  New  on  demurrer,  if  it  fails  to  show  that  the 

York  Cent.  R.  Co.,  30  N.  Y.  505.  rate  fixed  will  not  yield  a  profit  upon 
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Jnry  —  Jodgment.  —  Where  the  action  for  the  penalty  stands  for 
judgment  on  the  pleadings,  it  is  not  error  to  refuse  to  impanel  a 
jury  to  assess  the  damages,  which  are  controlled  by  statute.* 

VnL  iKJintlSS  TO  Peesom— 1.  Introduetory.  —  In  other  vol- 
umes of  this  work  will  be  found  a  complete  and  exhaustive  treat- 
ment of  actions  for  injuries  at  railroad  crossings,*  actions  for 
injuries  to  employees  of  railroad  companies,'  and  actions  for 
injuries  to  passengers.*  The  subject  of  actions  for  personal  inju- 
ries generally  has  already  been  treated  in  a  separate  article,*  as 
has  also  the  subject  of  actions  for  death  by  wrongful  act.*  In 
this  section  will  be  treated  only  such  matters  as  are  not  embraced 
under  any  of  the  foregoing  titles,  special  attention  being  given  to 
the  procedure  in  actions  against  railroads  for  injuries  to  tres- 
passers and  children. 

2.  Declaration,  Petition,  or  Complaint  —  a.  Averment  of  Neg- 
ligence—  (l)  In  General —  Ayerments  Showing  Due  Ezeroiie  of  Caro.  — 
A  declaration  or  complaint  against  a  railroad  company  for  per- 
sonal injuries  must  aver  facts  from  which  a  duty  is  shown  on  the 
part  of  the  defendant  to  exercise  care  and  diligence  with  reference 
to  the  person  injured,^  and  a  complaint  which  merely  alleges 
negligence  of  the  railroad  company  in  killing  or  injuring  a  person 
on  its  track  should  show  in  what  manner  he  came  upon  the  track, 
or  it  will  not  sufficiently  present  a  cause  of  action  and  will  be 
bad  on  demurrer.** 

the    defendant's  aggregate  passenger  part  of  the  defendant,  abstractly  con- 

and   freight   business.     Missouri  Pac.  sidered,    but    it  avers    no  facts  from 

R.  Co.  V.  Smith,  60  Ark.  221.  which  a  duty  is  shown  on  defendant's 

1.  Cincinnati,  etc.,  R.  Co.  v.  Cook,  part  to  exercise  care  and  diligence  with 
37  Ohio  St.  265,  6  Am.  &  Eng.  R.  Cas.  reference  to  plaintiff's  testator,  to  re- 
317.  cover   damages  for   whose  death  this 

2.  See  article  Crossings,  vol.  5,  p.  action  is  prosecuted.  For  aught  that 
688.  appears   by   the   complaint,  plaintiff's 

8.  See  article  Master  and  Servant,  testator  might  have  been  rightfully  on 

vol.  13,  p.  891.  the  track  when  he  was  run  over  and 

4.  See  article  Passengers,  vol.  15,  p.  killed,  in  which  case  defendant  would 
1 1 20.  be  liable  to  his  personal  repesentatives 

5.  See  article  Personal  Injuries,  for  the  lack  of  care  on  the  part  of  its 
vol.  16,  p.  371.  employees,    whereby  the  fatal   injury 

6.  See  article  Death  by  Wrongful  was  inflicted;  or  he  may  have  been 
Act,  vol.  5,  p.  84.8.  wrongfully  on  the  track,  and  hence  a 

7.  Montgomery  v.  Alabama  G.  S.  R.  trespasser,  in  which  case  no  mere  neg- 
Co.,  97  Ala.  305.  ligence,  such  as  is  alleged,  on  the  part 

As  to  Allegations  of  Hegligenoe  Oen-  of  said  employees,  would  have  sufficed 

orally,  see  article  Negligence,  vol.   14,  to  fix  a  liability  on  the  defendant;  and 

p.  329.  on  the  familiar  rule  which  requires  that 

8.  Montgomery  v,  Alabama  G.  S.  R.  construction,  when  two  or  more  con- 
Co..  97  Ala.  305.  In  this  case,  upon  structions  are  possible,  of  pleadings 
demurrer  to  a  complaint  which  charged  which  is  most  unfavorable  to  the 
negligence  in  killing  a  person  while  pleader  to  be  put  on  his  averments,  this 
on  the  defendant's  track,  but  did  not  complaint  must  be  held  to  allege  that 
show  whether  he  came  upon  the  track  a  trespasser  on  defendant's  track  was 
as  a  trespasser  or  otherwise,  the  court  fatally  injured,  through  simple  negli- 
said:  "The  complaint  in  this  cause  gence  on  the  part  of  defendant's  serv* 
sufficiently  alleges  negligence  on  the  ants.     This  did  not  sufficiently  present 
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ATtrment  of  PwiieiiUr  Aets  Cooitituting  VogUgtnoo.  —  In  an  action 
against  a  railroad  company  for  carelessly  and  negligently  causing 
the  death  of  a  person,  a  general  averment,  such,  for  instance,  as 
that  the  defendant,  by  its  agents  and  servants,  did  carelessly  and 
negligently  run  over,  etc.,  is  sufficient  without  stating  the  particu- 
lar acts  constituting  such  negligence.* 

(2)  In  Actions  for  Injuries  to  Trespassers  —  (a)  ATormoiit  of  Wilful 
or  iBtontionAl  Injury  —  In  Gonoral.  —  The  declaration,  petition,  or  com- 
plaint seeking  to  recover  damages  for  the  injury  or  death  of  a 
trespasser  should  allege  that  such  injury  was  wilful  or  wanton.* 

a  cause  of  action;  and  such,  doubiless,  v.    Burgess,    114  Ala.    587;    Haley  v. 

would  have  been  the  ruling  of  the  trial  Kansas  City,  etc.,  R.  Co.,  113  Ala.  640. 

court  had  the  insufficiency  of  the  com-  Georgia,  —  Georgia    Pac.    R.   Co.   v, 

plaint    been    taken  advantage  of   by  Richardson,  80  Ga.  727. 

demurrer.*'     Citing    Ensley  R.   Co.  v,  Indiana,  —  Dull   v.   Cleveland,   etc., 

Chewning,  93  Ala.  24.  R.  Co.,  21    Ind.  App.  571;    Pittsburgh, 

Sufficient  AvermeQt  to  Baise  Issae  of  etc.,  R.  Co.  v,  judd,  10  Ind.  App.  313; 

Trapau.  —  In   an   action  for  damages  Cleveland,  etc.,  R.  Co.  i/.  Stephenson, 

for  the  death  of  a  child  wlio  was  run  139  Ind.  641;  Ullrich  r.  Cleveland,  etc., 

over  upon  the  track  of  the  defendant,  R.  Co.,  151  Ind.  358. 

a  declaration  averring  that  it  was  the  Kintucky,  —  Smith  r.  Louisville,  etc., 

custom  of  the  neighborhood  for  a  num-  R.  Co.,  95  Ky.  11. 

ber  of  years  to  make  use  of  the  defend-  Missouri.  —  Reardon      v.     Missouri 

ant's  track  as  a  pathway,  and  that  the  Pac.  R.  Co.,  114  Mo.  384. 

railroad  officials  had  knowledge  of  and  North  Carolina,  —  Fulp  v.  Roanoke, 

apparently  acquiesced  in  such  custom,  etc.,  R.  Co.,  114  N.  Car.  697. 

is  sufficient  to  raise  the  issue  of  fact  as  Texas,  —Andrews  v.  Ft.  Worth,  etc., 

to  whether  such  child  was  a  trespasser.  R.  Co.,  (Tex.  Civ.  App.  1894)  25  S.  W. 

Adams  v.   Southern   R.  Co.,  84  Fed.  Rep.  1040;  Mclntyre  c.  Galveston,  etc.. 

Rep.  596.  R.  Co.,  (Tex.  Civ.  App.  1894)  26  S.  W. 

1.  Indianapolis,     etc.,     R.     Co.     v.  Rep.  632. 

Keely,  23  Ind.  133;  Indianapolis,  etc.,  Vermont, — Seymour  r.  Central  Ver- 

R.  Co.  V,  Taflfe,  11  Ind.  458.     See  also  mont  R.  Co.,  69  Vt.  555. 

Ekraan  V.Minneapolis  St.   R.  Co.,  34  Virginia,  —  Seaboard,   etc.,    R.   Co. 

Minn.  24.  v,  Joyner,  92  Va,  354. 

Imiiffloieiit  Allegationfl  of  Negligence.  Wisconsin.  —  Green  man  v,  Chicago, 

—  A  complaint  merely  alleging  that  the  etc.,  R.  Co.,  100  Wis.  188. 

intestate,  *'  by  the  negligence  of  the  Averment  of  WilfolneM  Does  Not  Show 

defendant  and  its  servants,  in  that  it  Xalice. —  In  Smith  v.  Louisville,  etc., 

failed  to  give  any  notice  of  its  approach  R.  Co.,  95  Ky.  11,  it  was  held  that  the 

by  whistle,  bell,  or  otherwise,  was  run  fact  that  the  act  of  ejecting  a  trespasser 

over    by  defendant's  locomotive,'*   is  is  charged  in  the  petition  to  have  been 

demurrable  for   insufficient  statement  done  wilfully  does  not  show  that  act  to 

of  the  cause  of  action.     Fulp  v.  Roan-  have  been  malicious  on  the  servant's 

oke,  etc..  R.  Co.,  114  N.  Car.  697.  part,  and  therefore  beyond   the  scope 

In  Pennsylvania  Co.  v.  Marion,  104  of  his  authority,  as  the  servant  is  not 

Ind.  239,  27  Am.  &  Eng.  R.  Cas.  132,  charged  with  committing  the  act  wil- 

the  plaintiff  sued  for  anlnjury  received  fully,  but  the  company  is  charged  to 

in  stepping  from  a  train  to  a  passenger  have  wilfully  done  it  by  its  agent  and 

station,  and  charged  in  his  complaint  servant. 

that  the  platform  *'  had  been  suffered  Averment  of  Wilfolnese  in  Propelling 
to  get  out  of  repair  and  wholly  unsuit-  Train. —  A  complaint  in  an  action  to 
able  for  the  reception  of  passengers,"  recover  damages  for  wilful  or  wanton 
and  then  recited  that  it  had  been  al-  injury  by  a  railroad  company  must  al- 
lowed to  settle  down  in  the  centre,  lege  wilfulness  or  wantonness  in  caus- 
which  caused  him  to  slip  and  fall,  ing  the  injury,  and  not  merely  in  the 
It  was  held  that  such  complaint  did  not  propelling  of  the  train  by  the  defend- 
sufficiently  charge  negligence.  ant.     Haley  v.   Kansas  City,  etc.,  R. 

2.  Alabama,  —  Alabama  G.  S.  R.  Co.  Co.,  113  Ala.  640. 
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(b)  Averment  of  Defesdant'i  Knowledge  of  PlaintiiPi  Danger.  —  Since  a 
railroad  company  owes  to  a  trespasser  the  duty  only  of  using  due 
diligence  to  abstain  from  injuring  him  after  it  becomes  aware  of 
his  danger,  a  declaration,  petition,  or  complaint  seeking  to  recover 
damages  for  the  injury  of  a  trespasser  should  show  that  the 
defendant  was  guilty  of  negligence  in  regard  to  the  plaintiff  after 
it  was  apprised  of  his  danger.*  According  to  some  decisions,  the 
plaintiff  should  allege  not  merely  a  failure  to  exercise  proper  care 
after  the  defendants  were  apprised  of  the  plaintiff's  danger,  but 
also  that  they  were  conscious  at  the  time  that  the  act  done  or 
omitted  would  probably  or  naturally  result  in  injury.* 

General  AUegationt  Soffioient.  —  In  such  actions  it  would  seem  that 
general  allegations  in  the  declaration,  petition,  or  complaint  charg- 
ing a  wilful  or  intentional  injury  will  be  sufficient  to  withstand  a 
demurrer.* 

Charging  WilfnlneM  and  Negligenoe  in  one  recklessly  and  without  regard  to 

a  Single  Paragraph.  —  A   single    para-  the    consequences    inflicts    an    injury 

graph  in  a  complaint  in  an  action  for  which  he  might   have  avoided,   such 

personal   injuries    against  a    railroad  conduct  will    imply  a  willingness   or 

may   not  charge  both  wilfulness  and  wilfulness. 

negligence,  but  must  proceed  on  the  Soffioient  Averment  of  Wilful  Injnrj. — 

theory  of  either  the  one  or  the  other.  In  Pittsburgh,  etc.,  R.  Co.  v.  Judd,  lo 

Dull  z'.  Cleveland,  etc.,  R.  Co.,  21  Ind.  Ind.    App.    213,    a    complaint    which 

App.  571.  charged  that  the  running  of  the  engine 

1.  Andrews  v.  Ft.  Worth,  etc.,  R.  over  the  deceased  was  done  by  the  ap- 
Co.,  (Tex.  Civ.  App.  1894)  25  S.  W.  pellant's  servants  wantonly,  recklessly. 
Rep.  1040;  Alabama  G.  S.  R.  Co.  v.  and  wilfully,  with  knowledge  of  the 
Burgess,  114  Ala.  587.  decedent's  unconsciousness  of  the  im- 

2.  Alabama  G.  S.  R.  Co.  v.  Burgess,  pending  danger,  and  without  any  re- 
116  Ala.  509.  In  this  case  it  was  held  gard  for  the  consequences,  was  held  to 
that  to  constitute  wilful  and  wanton  state  a  cause  of  action  for  an  inten- 
negligence  there  must  be  a  purpose  or  tional  injury,  without  regard  to 
design  to  inflict  the  injury,  and  a  con-  whether  the  decedent  was  a  trespasser 
sciousness  at  the  time  that  the  act  done  or  a  licensee. 

or  omitted  will  probably  or  naturally  In  Alabama  G.  S.  R.  Co.  v.  Burgess, 
result  in  injury.  In  an  action  against  114  Ala.  587,  it  was  held  that  in  an  ac- 
a  railroad  company  by  an  administra-  tion  against  a  railroad  company  to  re- 
tor  to  recover  for  the  alleged  negligent  cover  damages  for  personal  injuries, 
killing  of  a  child,  who  was  run  over  by  a  complaint  which  charges  that  the 
the  defendant's  train,  a  count  which  defendant,  through  its  agent  and 
charges  that  the  defendant's"  servants  servants,  "  wantonly  or  intentionally 
in  charge  of  its  train,  after  discovering  ♦  ♦  *  drove  and  propelled  its  en- 
that  plaintiff's  intestate  was  in  danger  gine  and  train  upon  and  against  plain* 
of  injury,  negligently  failed  then  and  tiff,"  who  was  on  the  defendant's 
there  to  use  reasonable  care  and  dili-  track,  causing  the  injuries  complained 
gence  to  avoid  injuring  said  intestate,  of,  is  sufficient  as  charging  wilful  or 
when  the  use  of  such  reasonable  care  wanton  negligence;  and  as  to  the  suffi- 
and  diligence  might  have  prevented  ciency  of  the  complaint,  it  is  immate- 
her  injury,"  charges  no  more  than  rial  that  it  shows  the  plaintiff  to  have 
simple  negligence.  But  such  count  been  a  trespasser, 
would  be  more  precise  in  its  charge  of  In  Georgia  Pac.  R.  Co.  v,  Richard- 
simple  negligence  if  it  had  alleged  that  son,  80  Ga.  727,  the  plaintiff,  who  sued 
such  care  and  diligence  would  have  for  personal  injuries,  alleged  that  he 
avoided  the  injury,  instead  of "  might"  went  on  a  trestle  on  the  defendant's 
have  avoided  the  injury.  road,  in  the  night-time,  about  the  time 

3.  Pittsburgh,  etc.,  R.  Co.  v.  Judd,  when  he  knew  that  a  train  was  due, 
10  Ind.  App.  213,  holding  that  where  away  from  a  highway  crossing,  and 
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(3)  In  Actions  for  Injuries  to  Children  —  ATormont  of  Wilfol  Injury. 
—  As  in  the  case  of  injuries  to  other  trespassers,  the  declaration 
or  complaint  in  an  action  against  a  railroad  for  injuries  to  children 
wrongfully  upon  the  track,  cars,  or  turntables  of  such  road  should 
allege  the  wilfulness  or  wantonness  of  the  injury,  since  under  such 
circumstances  the  railroad  will  not  generally  be  held  liable  for 
simple  negligence.* 

ATerment  of  Defendant*!  Knowledge  of  CMld'i  Danger.  —  In  an  action  to 
recover  damages  for  the  injury  of  a  child  by  a  railroad,  the  decla- 
ration or  complaint  should  allege  the  failure  of  the  railroad  com- 
pany to  exercise  the  proper  care  after  discovering  the  danger  to 
the  child.*  In  order  that  a  cause  of  action  may  be  shown  in  such 
cases  the  facts  alleged  in  the  petition  must  show  a  duty  owed  by 

that  he  could  have  avoided  injury  if  diet  for  the  plaintiff  judgment  should 

the  engineer  had  blown  his  whistle,  have  been  rendered  for  the  defendant 

but  did  not  allege  what  he  did  to  avoid  1.  Alabama  G.  S.  R.  Co.  v.  Burgessi 

the  injury,  nor  that  the  fireman  or  en-  116  Ala.  509;    Dull   v.  Cleveland,  etc., 

gineer  saw  him  before  the  injury,  nor  R.  Co.,  21   Ind.  App.   571;    Lafayette, 

that  the  injury  was  wilful.     It  was  held  etc.,   R.  Co.  r.   Huffman,  28   Ind.  287, 

that  the  complaint  was  doubly  defect-  92  Am.  Dec.  318:    Douglas  v.  Central 

ive,    in    showing    contributory    negli-  Texas,  etc.,   R.   Co.,  (Tex.   Civ.  App. 

gence  and  in   failing  to  show  a  state-  1894)  26   S.   W.    Rep.  892;    McVoy  v. 

ment  of   facts    which,    if   established,  Oakes,  91  Wis.  214. 

would  make  the  company  liable.  Complaint  Demurrablt  for  Want  of  Sach 

A  complaint  alleging  that  the  serv-  Allegation.  —  The   mere    allegation    in 

ants  of  the  defendant  discovered  the  the  complaint  that  a  child  who  was  in- 

plaintifT  in  a  perilous  position  on  the  jured  by  a  locomotive  of  the  defendant 

track  in   ample  time  to  have  stopped  railroad     company    was    by    accident 

the   cars   and   avoided    injury   to   the  "  playing  near  and  on  said  track  at  a 

plaintiff,  but  negligently  failed  to  do  point  near  his  home  '*  is,  in   the  ab- 

this,    and  in  consequence  thereof   in-  sence  of  further  explanation,  an  admis- 

jured  the  plaintiff,  charges  negligence  sion  of  negligence  on  the  part  of  those 

on  the  part  of  the  defendant  sufficient  having  the  custody  of  such  child.     In 

to  render  it  liable  to  the  plaintiff  even  order  that  the  railroad  company  may 

though  he  was  a  trespasser.     Reardon  be  held  liable  its  conduct  must  have 

V.  Missouri  Pac.  R.  Co.,  114  Mo.  384.  been  so  negligent  as  to  amount  to  a 

Jndgment  for  Defendant  Kotwithttand-  willingness  to  inflict  iniury;  and  in  the 
ing  Oenend  Verdict.  —  In  Cleveland,  absence  of  such  an  allegation  the  com- 
etc.,  R.  Co.  V.  Stephenson,  139  Ind.  plaint  will  be  bad  on  demurrer.  La- 
641,  an  action  against  a  railroad  com-  fayette,  etc.,  R.  Co.  v.  Huffman,  28 
pany  for  personal  injury,  the  complaint  Ind.  287,  92  Am.  Dec.  318. 
was  drawn  upon  the  theory  of  negli-  2.  Alabama  G.  S.  R.  Co.  v.  Burgess, 
gence  by  the  railroad  company,  cans-  116  Ala.  509;  Dull  v,  Cleveland,  etc., 
ing  the  injury  to  the  plaintiff,  a  serv-  R.  Co.,  21  Ind.  App.  571. 
ant  of  C,  engaged  at  the  time  with  C.  ChiflLeient  Averment  of  Wilfolneaa. — 
in  loading  hogs  in  a  car  furnished  by  Where  the  defendants'  servants,  know- 
the  railroad  company  for  C.  upon  his  ing  that  a  boy  seven  years  old  was 
request,  while  the  answers  to  inter-  walking  beside  a  moving  train  and 
rogatories  established  that,  without  holding  with  one  hand  on  one  of  the 
notice  to  the  railroad  company  of  an  brake  rods,  recklessly  and  wantonly 
intention  to  load  the  hogs,  such  serv-  increased  the  speed  of  the  train  in  such 
ant  and  one  of  his  employers  pushed  a  a  way  as  to  jerk  him  from  his  feet  and 
car,  not  furnished  for  C.,  up  to  the  throw  him  under  the  cars,  their  con- 
chute  and  loaded  it.  It  was  held  that  duct  constituted  actionable  neglig^ence 
the  plaintiff,  if  not  a  trespasser,  was  a  without  reference  to  how  the  boy  came 
mere  licensee,  to  whom  the  defendant  to  be  in  such  situation.  McVoy  v, 
owed  no  protection  from  negligence,  Oakes,  91  Wis.  214. 
and  notwithstanding  the  general  ver-  Where  the  petition  in  an  action  for 
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the  defendant  to  the  party  injured  and  a  failure  by  the  defendant 
to  exercise  the  degree  of  care  required  of  it  by  law  in  the  per- 
formance of  that  duty.* 

b.  Averment  of  Plaintiff's  Freedom  from  Fault.  —  In 

actions  against  railroad  companies  for  damages  for  personal 
injuries,  as  in  other  similar  actions,  the  decisions  of  the  various 
states  differ  as  to  the  necessity  of  the  averment  that  the  person 
injured  was  free  from  fault  and  did  not,  by  his  own  fault  or  negli- 
gence, contribute  to  his  injury  or  death.  See  for  a  full  discussion 
of  this  subject  article  CONTRIBUTORY  NEGLIGENCE,  vol.  5,  p.  i.* 

c.  Pleading  and  Proof.  —  In  actions  against  railroad  com- 
panies to  recover  for  personal  injuries,  the  usual  rule  applies  that 
the  allegata  and  probata  must  correspond.* 

injury  to  a  child  alleged  that  the  de-  Pittsburgh,  etc.,  R.  Co.  v.  Vining,  27 

fendants'     train    had    stopped    where  Ind.  513. 

there  was  no  obstruction  to  prevent  the  8.  See  articles  Personal  Injuries, 
servants  of  the  railroad  company  from  vol.  16.  p.  376  ct  stq.;  Variance. 
seeing  the  child;  that  it  was  incumbent  lUnstrations  of  Varianoe.  —  Whereitis 
upon  them  to  keep  a  lookout;  that  they  not  alleged  in  an  action  to  recover 
did  in  fact  see  the  child  when  it  was  damages  for  an  injury  to  a  trespasser 
near  the  track;  and  that,  by  reason  of  that  the  violation  of  some  rule  of  the 
their  failure  to  keep  a  sufficient  look-  company  by  its  employees  was  the 
out,  they  allowed  the  child  to  come  cause  of  the  injury,  violations  of  such 
upon  the  track  where  it  was  injured,  it  rule  are  not  admissible  in  evidence, 
was  held  sufficient  to  aver  actionable  Fink  v.  Ash,  99  Ga.  106. 
negligence  upon  the  part  of  the  rail-  Where  the  charge  of  negligence  is 
road.  Douglas  v.  Central  Texas,  etc.,  the  employment  of  an  incompetent  en- 
R.  Co.,  (Tex.  Civ.  App.  1894)  26  S.  W.  gineer,  and  the  proof  is  of  failure  to 
Rep.  892.  furnish  the  engineer  with  the  necessary 
Insafficlent  Averment  of  Defendant's  assistants  to  maintain  the  necessary 
Knowledge  of  the  Danger.-  Where  a  lookout  to  avoid  accidents,  this  will 
child  has  been  injured  while  on  the  constitute  a  fatal  variance  which  will 
cars  or  locomotive  of  the  defendant,  a  justify  a  reversal  of  the  case.  Mis- 
verdict  in  favor  of  the  plaintiff  will  be  souri,  etc.,  R.  Co.  v,  Shockman,  59 
set  aside  if  it  is  not  shown  that  the  Kan.  774,  52  Pac.  Rep.  446. 
servants  of  the  railroad  companv  at  In  an  action  against  a  railroad  com- 
the  time  in  charge  of  such  cars  or  loco-  pany  for  killing  a  child  on  its  track, 
motive  were  aware  of  the  child's  pres-  the  grounds  of  negligence  alleged  in 
ence.  Hopkins  ».  Anderson,  73  111.  the  petition  were  the  defendant's  fail- 
App.  632.            ^  ure  to  fence  its  track;    the  neglect  of 

1.  San  Antonio,  etc.,  Pass.  R.  Co.  v.  those  in  charge  of  the  engine  to  signal 
Morgan,  92  Tex.  98.  its  approach  by  bell  or  whistle;    that 

Injury  byTomtable.  —  In  the  case  of  the  train  was  not  on  schedule  time; 
an  injury  to  a  child  by  reason  of  an  that  it  was  run  at  a  high  rate  of  speed; 
unguarded  turntable,  a  complaint  and  that  i(  was  not  equipped  with  air 
which  does  not  show  an  invitation,  brakes.  It  was  held  that,  under  these 
either  by  alleging  such  fact  or  that  allegations,  evidence  that  the  engineer, 
the  turntable  was  unusually  attractive  had  he  been  exercising  a  careful  look- 
to  children,  will  be  insufficient.  San  out,  could  have  seen  the  boy  in  time  to 
Antonio,  etc..  Pass.  R.  Co.  v.  Morgan,  have  stopped  the  train,  was  inadmissi- 
92  Tex.  98.  ble.     Chicago,  etc.,  R.  Co.  v,  Grablin, 

2.  Denial  of  Parents'  Fault  in  Case  of  38  Neb.  90. 

Injury  to  Child.  —  In    a   complaint  for  A  city  ordinance  requiring  locomo- 

damages  for  an  injury  to  a  child  it  has  tive  bells  to  be  rung  continually  while 

been  held  sufficient  to  aver  that  the  in-  the  engines  are  running  within  the  city 

jury   happened   without   fault  of    the  Is  not  admissible  in  evidence  on  the 

parents,  with  whom  the  child  resided,  trial  of  an  action  for  the  killing  of  a 
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Oeattml  Alltgftttoa  «f  CtfolMiSMt  loAdMt  to  Adinit  XtUohoo  of  Any  Speoiflo 
Aot  —  On  the  other  hand,  allegations  that  a  railroad  company 
carelessly  and  negligently  conducted  and  managed  a  car,  and  that 
by  reason  of  such  carelessness  and  negligence  the  plaintiff  was 
injured  without  any  fault  on  his  part,  while  general,  are  sufficient 
to  admit  proof  of  any  acts  of  carelessness  and  negligence  in  con- 
ducting, managing,  and  propelling  the  cars  at  the  time  and  place 
mentioned.* 

3.  Plea,  Answer,  and  Eeply.  —  The  pleadings  subsequent  to  those 
of  the  plaintiff  in  this  class  of  actions  present  no  unusual  features 
and  are  governed  by  general  rules,* 

4.  InBtruotionB — a.  In  General.  —  In  actions  against  railroads 

person  who  was  walking  on  the  track,  —  Since  the  facts  alleged  by  the  plain- 
where  the  existence  of  such  ordinance  tiff  are  admitted  by  a  failure  to  deny 
is  not  alleged  or  its  violation  charged  them,  in  an  action  against  a  railroad 
in  the  declaration.  Blanchard  v.  Lake  company  for  an  injury  alleged  to  have 
Shore,  etc.,  R.  Co.,  126  111.  416,  9  Am.  resulted  from  the  defendant's  negli- 
St.  Rep.  630.  gence,  where  the  answer  alleges  facts 

1.  St.  Louis,  etc.,  R.  Co.  v,  Taylor,  clearly  showing  the  injury  to  have 
5  Tex.  Civ.  App.  668.  In  this  case  a  resulted  from  contributory  negligence, 
special  charge  asked  b^  the  appellant  which  facts  are  not  denied,  a  peremp- 
was  as  follows:  "  The  jury  is  charged  tory  instruction  for  the  defendant  is 
that  in  deciding  whether  or  not  the  de-  proper.  White  v.  Louisville,  etc.,  R. 
fendant  in  this  cause  was  guilty  of  any  Co.,  15  Ky.  L.  Rep.  49. 
negligence,  they  will  not  consider  any  When  Contrihatory  Negligenoe  Caimot 
evidence  as  to  failure  to  give  signals  Be  Pleaded.  —  In  an  action  for  injury  or 
by  defendant,  or  as  to  improper  speed  death  caused  by  the  negligence  of  a 
of  cars  on  a  street  or  highway  by  de-  railroad  company,  the  defendant  can- 
fendant,  or  as  to  running  a  car  or  cars  not  plead  by  way  of  defense  that  the 
without  an  engine,  there  being  no  alle-  person  who  was  injured  had  exposed 
gation  in  plaintiff's  petition  to  author-  himself  to  danger,  where  the  complaint 
ize  such  evidence."  This  special  sets  up  the  fact  of  the  defendant's  neg- 
charge  was  refused.  The  appellate  ligence  after  it  had  discovered  the  peril 
court  said:  "  It  is  true  that  none  of  of  such  person.  Alabama  G.  S.  R.  Co. 
the   specific  acts  named  in  the  above  v.  Burgess,  116  Ala.  509. 

special  charge*  were  set  out  in  plain-  As  to  Setting  ITp  Contribntory  VegU- 
tiff's  petition;  but  they  were  all  in-  gence  Generally,  see  article  Contribu- 
cluded  under  the  general  allegations  tory  Negligence,  vol.  5,  p.  i. 
of  negligence  and  carelessness  of  de-  Evidenee  Admissible  nnder  General  De- 
fendant in  conducting,  managing,  and  nial. —  In  an  action  against  a  railroad 
propelling  its  cars.  The  plaintiff  was  company  for  personal  injuries,  the  de- 
not  required  to  plead  the  evidence."  fendant  may,  under  a  general  denial. 
Citing  Lewis  v,  Galveston,  etc.,  R.  show  that  the  alleged  injuries  occurred 
Co.,  73  Tex.  504;  East  Line,  etc.,  R.  during  the  time  when  the  road  was  in 
Co.  V,  Brinker,  68  Tex.  502.  the  hands  of  receivers,  since  this  de- 
Inunaterial  Yarianoe.  —  In  Tubbs  v,  fense  shows  that  the  defendant  did  not, 
Michigan  Cent.  R.  Co.,  107  Mich.  108,  in  fact,  do  the  acts  complained  of. 
the  complaint  alleged  that  it  was  the  Archambeau  z/.  New  York,  etc.,  R.  Co., 
habit  of  the  defendant  then  engaged  in  170  Mass.  272. 

transporting  the  mail  10  deliver  such  Heoessity  of  Beply.  —  In  Smith  v. 
mail  to  the  plaintiff.  The  proof,  how-  Louisville,  etc.,  R.  Co.,  95  Ky.  11, 
ever,  was  that  such  mail  was  in  reality  which  was  an  action  for  personal  in- 
thrown  from  the  train  by  the  United  juries  arising  from  the  ejection  of  the 
States  agent.  The  court  held  that  plaintiff  by  a  brakeman  on  a  railroad 
such  variance  was  immaterial.  train,  it  was  held  that  the  allegation  of 

2.  SfTeet  of  Answer  Alleging  Undenied  the  answer   that  the  plaintiff  volun- 
Tieto  Showing  Contributory  Vegligenoe.  tarily  '*  swung  himself  off  the  train  " 
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to  recover  damages  for  personal  injuries  the  usual  rules  are  to  be 
observed  in  charging  the  jury.* 

b.  Invading  Province  of  Jury.  —  Instructions  which  take 
away  from  the  jury  the  right  to  determine  the  facts  are  as  objec- 
tionable in  this  class  of  actions  as  in  others.* 

c.  Based  on  Pleadings  and  Evidence.  —  The  instructions 
should  of  course  be  based  upon  and  be  applicable  to  the  plead- 
ings  and  evidence,  and  it  is  error  to  submit  to  the  jury  an  issue 
which  they  do  not  warrant.* 

d.  Directness  and  Certainty.  —  The  instructions  must  be 

was  bui  a  denial  of  the  averment  of  the  of   BeoeiYing    Injury.  —  In     Baltimore, 

petition  that  he  was  kicked  off,  and  did  etc.,   R.  Co.  v,  Pletz,  6i   111.  App.  i6[, 

not  require  a  reply.  it  is  held  that  an  instruction  upon  the 

1.  See  article  Instructions,  vol.  ii,  question  of  the  use  of  ordinary  care 
p.  47.  which   limits   the  consideration   of   a 

2.  Initraotioiifl  as  to  Kegligenoe.  —  In  jury  to  '*  the  time  of  receiving  the  in- 
an  action  against  a  railroad  company  jury"  is  improper,  since  the  rights  of 
for  damages  for  personal  injuries  the  parties  cannot  be  fairly  treated 
which,  it  is  alleged,  were  received  be-  without  taking  into  account  all  the  cir- 
cause  of  a  defective   platform,  an  in-  cumstances. 

struction   which  assumes  and  affirma-  8.  In  St.   Louis,  etc.,   R.  Co.  v,  Jor- 

tively   asserts   that   it  was  negligence  dan,  65    Ark.  429,  which   was  a  suit 

for  the  defendant  to  permit  a  hole  to  against  a  railroad  for  killing  a  drunken 

remain  in  such  platform  is  erroneous,  trespasser  on  its  track,  the  court  in- 

It  should  have  been  left  to  the  jury  to  structed  the  jury  that  the  railroad  was 

determine  from  the  evidence  whether  liable  if  the  trainmen  failed  to  keep  a 

the  hole  in  question  was  dangerous  or  constant  lookout  when  by  keeping  such 

not,   regard   being  had  to  the    uses  to  lookout  they  could  have  discovered  the 

which    the     platform    was     put,    and  condition  of  the  deceased  in  time  to 

whether  the  defendant  failed  to  exer-  prevent  injuring  him.     The  testimony, 

cise  that  care  with  reference  to  the  hole  which  was  uncontradicted,  was  to  the 

which  a  person  of  ordinary  prudence  effect  that  the  employees  of  the  defend- 

would    have    exercised    under  similar  ant  did  keep  a  constant  lookout,  and 

circumstances.    James  v,  Missouri  Pac.  that  upon  the  first  intimation  of  intoxi- 

R.  Co.,  107  Mo.  480.  cation  of  the  trespasser  they  did  all  in 

It   is   error  in   an  action  to  recover  their  power  to  avoid  the  accident.    It 

damages  for  injuries   received    on    a  was    held   that  this    instruction    was 

railroad    track   to  charge   that  if  the  erroneous,  there  being  no  evidence  to 

defendant's    employees     could     have  show   that   if  a  constant  lookout  had 

avoided   the  accident  *'  by  the  use  of  been   kept   the  condition  of  the  tres- 

any  or  all  means  in  their  power  **  their  passer  could  have  been  discovered  in 

failure  to  make  use  of  all  such  means  time  to  prevent  injuring  him. 

would  of  itself  constitute  negligence,  In  Baltimore,  etc.,  R.  Co.  v.  Pletz,  61 

the  question  of  negligence   being  one  III.   App.    161,   where  it  appeared  that 

for  the  jurv.     Austin,   etc.,  R.   Co.  v,  the  deceased  (a  minor  child)  did  not 

M!Sween,  (Tex.  Civ.  App.  1895)  32  S.  use  such  care  as  an  ordinarily  prudent 

W.  Rep.  376.  adult    person     probably    would    have 

Question  of  WilUngnosB  to  Injure.  —  On  used,  it  was  held  that  there  was  noth- 

th?  trial  of  an  action  against  a  railroad  ing  upon  which  to  base  an  instruction 

company  for  causing   the    death  of  a  that  if  the  jury  believed  from  the  evi- 

child,   it  is   not   error   to   refuse  to  in-  dence  that  the  deceased  at  the  time  of 

struct  the   jury    as   to   what   evidence  receiving  the  injury  "  was  in  the  exer- 

would  evince  a  willingness  on  the  part  cise  of  as  high  a  degree  of  care  and 

of  the  defendant   to  inflict  the  injury,  caution    for    her    own    safety    as    an 

What  evidence  would  show  such  wilU  ordinarily  prudent  adult  person  would 

ingness  is   a    question    for  the    jury,  have  used  under  all  the  facts,  circum- 

Evansville,    etc.,    R.   Co.    v.    Wolf,    59  stances,   and  surroundings  shown  by 

I»^d.  89.  the  evidence  in  this  case,  then  it  is  no^ 

TJmiting  Coniideration  of  Jury  to  Time  material  in  the  determination   of  the 
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direct  and  certain,  and  if  defective  in  this  regard  and  calculated 
to  mislead,  they  will  operate  as  ground  for  reversal.* 

e.  Singling  Out  Evidence.  —  It  is  improper  for  the  court  to 

give  in  its  instructions  undue  prominence   to  particular  and 
isolated  portions  of  the  evidence.* 

issues  in  this  case  whether  the  parents  falling  from  a  station  platform  at  night, 

were  negligent  concerning  her  safety  He  was  at  the  time  walking  up  the 

or  not."  platform,  which  was  encumbered  with 

XequMt  XnstCoxref  pond  with  Eyidenoe.  freight  and  insufficiently  lighted,  to- 

^  In  Willis  V.  Atlantic,  etc.,   R.  Co.,  wards  a  train  upon  which  he  intended 

122  N.  Car.  905,  it  was  held  that  a  re-  to  take  passage.     The  court  charged 

quest  for  instructions  which  assumed  that  if  at  the  time  he  was  going  along, 

tnac  the  rules  and  regulations  of  the  using  his  senses,  with  ordinary  care^ 

defendant  railroad  company  were  in  and  fell  off  by  a  stumble,  that  was  not 

evidence  was  properly  refused,  though  a  lack  of  ordinary  care,  because  differ- 

ihe  defendant  failed  to  produce  them  ent  people  have  different  temperaments, 

when  asked  to  put  them  in  evidence,  and  one  can  do  safely  what  another 

and  the  testimony  of  witnesses  differed  cannot;  and  that  the  company  had  00 

from  the  recital  of  facts  in  the  prayer,  right   to  demand    extraordinary   care 

Instmction  Held  Not  Pridadioial. —  In  from  any  one.  It  was  held  that  this 
Rangeley  v.  Southern  R.  Co.,  95  Va.  instruction  was  erroneous,  inasmuch 
715,  ii  was  held  not  to  be  prejudicial  as  the  jury  might  infer  from  it  that  the 
error  for  the  court  to  give  an  instruc-  company  was  liable  for  the  result  of 
tion  which  assumed  the  fact  that  the  any  casualty  on  the  platform,  only  pro- 
plaintiff  was  standing  either  on  or  near  vided  the  party  suffering  it  was  at  the 
the  defendant's  track  when  injured  by  time  using  his  senses,  good  or  bad. 
the  train,  when  from  the  uncontradicted  In  St.  Louis,  etc.,  R.  Co.  v.  Waren, 
evidence  it  appeared  that  the  plaintiff  65  Ark.  619,  an  instruction  to  the  effect 
was  standing  either  on  or  near  such  that  it  is  a  duty  of  *'  all  persons  run- 
track  or  had  stooped  down  for  the  pur-  ning  trains  in  this  state,  upon  any  rail- 
pose  of  lighting  a  match.  1  he  court  road,  to  keep  a  constant  lookout  for 
said:  "  It  is  impossible  to  conceive  how  persons  and  property  upon  the  track," 
the  plaintiff  was  or  could  have  been  and  which  was  unexplained  by  other 
prejudiced  by  the  court's  assuming  as  instructions,  was  held  to  be  prejudicial 
a  fact  what  was  proved  by  the  uncon-  error, 
tradicted  evidence  in  the  case."  Instnietion  Erroneous  bat  Hot  Mlsload- 

1.  Alabama  G.  S.  R.  Co.  v.  Burgess,  ing.  —  Where  a  statute  provides  that 

116  Ala.  509;  St.  Louis,  etc.,  R.  Co.  v.  where  a  railroad  train  running  at  a  rate 

Waren,  65  Ark.  619;  Western,  etc.,  R.  of  speed   prohibited  by  ordinance  in- 

Co.  tr.  Rogers,  104  Ga.  224;  Renneker  jures  a  person  such  Injury  will  be  pre- 

tr.  South  Carolina  R.  Co.,  20  S.  Car.  sumed  to  have  been  caused    by  the 

219;  Galveston,  etc.,  R.  Co.  v,  Lewis,  defendant's  negligence,  an  instruction 

5  Tex.  Civ.  App.  638.  to  the  effect  that  such  running  at  a  pro- 

IMieetiMM  and  Certainty  — XUvfltratioiis.  hibited  speed  is  negligence /^rj^  while 

—  In  an  action  against  a  railroad  com-  erroneous,  is  not  misleading.     Illinois 

pany    to    recover    damages     for    the  Cent.  R.  Co.  v.  Ashline,  171  III.  313- 

alleged  negligent  killing  of  the  plain-  2.  St.  Louis,  etc.,  R.  Co.  ».  Taylor,  5 

tiff's  intestate,  a  child,  a  charge  that  Tex.   Civ.   App.  668.     In  this  case  it 

*•  all  that  is  meant  in  this  case  by  wan-  was  held  that  in  cases  where  the  neg- 

ton,  wilful,  or  intentional    negligence  ligence  and  carelessness  of  a  railway 

is  the  conscious  failure  on  the  part  of  company  in  conducting,  managing,  and 

the  defendant  to  use  reasonable  care  propelling  its  cars  are  chared  by  gen- 

under  the  circumstances  to  avoid  the  eral  allegations,   and   specific  acts  of 

injury,  after  discovering  the  danger  of  negligence  are  proved,  the  jury  should 

the  child,"  was  held  to  be  erroneous  be  properly  instructed  as  to  the  duties 

and    misleading.     Alabama  G.   S.    R.  of  the  company  at  the  time  and  place 

Co.  V,  Burgess.  116  Ala.  509.  mentioned,  and  it  should  be  left  to  the 

In   Renneker  v.  South  Carolina  R.  jury  to  determine  whether  those  duties 

Co.,  20  S.  Car.  219,  18   Am.  &   Eng.  have  been  performed.     A  charge  which 

R.  Cas.  149,  the  plaintiff  was  injured  by  calls  the  attention  of  the  jury  to  the 
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/.  Ignoring  Issues  and  Theories.  —  In  actions  against  rail- 

roads  for  personal  injuries,  as  in  other  actions,  an  instruction 
which  ignores  any  material  issue  will,  as  a  general  rule,  operate  to 
reverse  the  decision.* 
g.  Modification  of    Erroneous    Request.  —  In  actions 

against  railroads  for  personal  injury  the  usual  rule  prevails  that 
while  the  court  may  refuse  a  request  for  instructions  which  is  in 
any  way  erroneous,  it  may,  if  it  so  elects,  modify  such  request  so 
as  to  make  it  conform  with  its  own  views  of  the  law.* 

IZ.  INJITBIES  TO  AiriXALS —  1.  Foundation  and  Form  of  Action  — 
a.  Statutory  and  Common-law  Actions.  —  In  many  of  the 

states,  if  not  in  all,  there  are  statutes  imposing  upon  railroad 
companies  liability  for  injury  to  animals  caused  by  the  failure  to 
perform  certain  duties,  such  as  the  erection  of  fences,  etc.,  and  in 
some  states  a  railroad  is  made  absolutely  liable  for  any  injury  to 
animals.  These  statutory  remedies  are  in  general  considered 
cumulative,  and  do  not  deprive  the  injured  party  of  his  common- 
law  action,  and  the  owner  of  the  injured  stock  may  elect,  accord- 
ing to  the  facts  of  the  case,  to  base  his  action  upon  the  statute 
or  upon  the  common-law  ground  of  negligence.* 

b.  Foundation  of  Action.  —  The  plaintiff  should  be  very 
careful  in  determining  whether  he  will  bring  his  action  upon  the 
common-law  ground  of  negligence  or  upon  the  statutory  liability 
of  the  company,  and,  if  there  are  several  statutory  remedies 
applicable  to  different  circumstances,  which  one  he  will  pursue, 
for  usually  he  cannot  recover  upon  a  ground  upon  which  he  has 
not  based  his  action.'* 

specific  acts  of  negligence  about  which  less   they   believe  the  defendant  was 

evidence    has     been    introduced,    but  guilty   of    negligence   in    these   other 

which   have   not   been   set  out  in  the  respects    which    I    have   mentioned." 

pleading,  lays  too  much  stress  on  the  These  *'  other  respects  "  were  a  failure 

evidence,  and  is  erroneous.     See  also  to  carry  a  headlight  if  dark  enough  to 

to  the  same  effect  Galveston,  etc.,  R.  require  it,  and   the  failure  to  ring  the 

Co.  V.   Kutac,  76  Tex.  473;  Medlin  v,  bell   or  sound   the    whistle   at    public 

Wilkins,  60  Tex.  415.  crossings  near  the  point  of  collision. 

1.  Texas,  etc.,  R.  Co.  v,  Urteaga,  Upon  appeal  it  was  held  that  such 
(Tex.  Civ.  App.  1894)  25  S.  W.  Rep.  modifications  of  the  requested  instruc- 
1035.  tions  were  proper. 

Instmotioii  as  to  Defondant'i  Ability  to  3.  Colorado,  —  Denver,  etc.,  R.  Co.  v. 

Avoid  the  Iiyory  by  Reasonable  Care.  —  Henderson,  10  Colo,  i,  31  Am.  &  Eng. 

In   Baker  v.  Wilmington,  etc.,   R.  Co.,  R.  Cas.  559;  Colorado  Cent.  R.  Co.  v, 

118  N.  Car.  1015,  it  was  held  that  the  Caldwell,  11  Colo.  545. 

court,  after  submitting  the  issues  as  to  Illinois,  —  Rockford,  etc.,  R.  Co.  ». 

the  negligence  of  the  plaintiff  and  de-  Phillips,  66  111.  548. 

fendant,  should  also  submit  the  issue  Missouri,  — Hill  v,  Missouri  Pac.  R. 

as  to  whether,  after  the  plaintiff's  neg-  Co.,  49  Mo.  App.  520;  Calvert  v.  Han- 

ligence,  the  defendant  could  by  the  ex-  nibal,  etc.,  R.  Co.,  34  Mo.  242;  Iba  f. 

ercise  of  reasonable  care  have  avoided  Hannibal,  etc.,  R.  Co.,  45  Mo.  469. 

the  injuries.  4.  Detennixiing  Foandation   of  Aotion. 

2.  Willis  z'.  Atlantic,  etc.,  R.  Co.,  122  — To  determine  whether  a  petition 
N.  Car.  905.  In  this  case  the  court  mod-  states  a  statutory  or  common-law 
ified  the  prayers  of  the  defendant  for  cause  of  action  for  the  killing  of  stock 
instructions  by  adding  the  words  "  un-  by  a  railway  company,  it  is  necessary 
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Amendment  Glianging  Fenndation  of  Action.  —  Where  a  petition  for  an 
injury  to  animals  states  a  good  common-law  cause  of  action  it 
may  be  amended  by  changing  the  form  of  action  to  one  under  a 
special  statute  relating  to  fencing,  etc.* 

c.  Demand  and  Appraisement. — In  some  states. there  are 
statutory  provisions  requiring  a  demand  for  the  damages  arising 
from  injury  to  animals  to  be  made  on  designated  persons  before 
a  suit  can  be  brought  against  the  railroad.*     In  other  states  a 

to  consider  whether,  in  order  to  recover  fences     mi^ht     lawfully    have     been 

under  the  petition,  the  plaintiff  must  erected.     Edwards   v.    Hannibal,  etc., 

prove  the  kind  of  negligence  named  in  R.  Co.,  66  Mo.  567;  Wood  v,  St.  Louis, 

the  statute  —  that  is,  the  failure  on  the  etc.,    R.   Co.,    58  Mo.   109;    Luckiest, 

part  of  the  railway  company  to  erect  Chicago,    etc.,    R.    Co.,   67    Mo.    245; 

and     maintain     a    lawful    fence  —  or  Collins  z/.  Atlantic,  etc.,  R.  Co.,  65  Mo. 

whether  he  can   succeed   by  proving  230. 

what  would  be  negligence  at  common  So  where  the  action  is  brought  on  Rev. 

law.     Hill  V.  Missouri  Pac.  R.  Co.,  49  Stat.  Mo.  1879,  §  S09,  corresponding  to 

Mo.  App.  520.  Wagn.  Stat.  Mo.  310,  §  43,  there  can 

Action  under  Two  Seotioni  of  Statnte.  be  no  recovery  under  Rev.  Stat.  1879, 

^-An  action  for  damages  for  killing  §  2124,  corresponding   to  section  5  of 

stock  cannot  be  brought  under  both  the  the   Damage  Act    (Wagn.    Stat.    520). 

43d  section  of  the  Missouri  Railroad  Rhea  v.  St.  Louis,  etc.,  R.  Co.,  84  Mo. 

Law,  Wagn.  Stat.  310,  and  the  5th  sec-  345. 

tion  of  the  Damage  Act,  Wagn.  Stat.  Seoovery  for  Ii^nry  by  Collision  Where 

520.     Such  action  must  be  brought  un-  Action  Based  on  Other  Negligence.  —  The 

der  only  one  of  them,  and  should  be  plaintiff  can  undoubtedly  recover  in  a 

tried    under  the  one  which  applies  to  proper  action   for   any    injury   to   his 

the  facts  of  the  case  as  made  by  the  horse  negligently  inflicted  by  the  serv- 

petltion  and   evidence.     Wood   v.    St.  ants  of  the  defendant,  as  in  attempting 

Louis,  etc,  R.  Co.,  58  Mo.  109.  to  remove  it  from  a  trestle,  but  he  can- 

Aotion  for  Animals  Killed  Within  Lim-  not  maintain  an  action  for  double  dam- 
its  of  Town  or  City.  —  No  action  can  be  ages  under  Rev.  Stat.  Mo.  1879,  S  ^>^ 
maintained,  under  Wagn.  Stat.  Mo.  (Rev.  Stat.  1889,  §  261 1),  unless  the  in- 
310,  for  animals  killed  within  the  Hm-  jury  was  the  result  of  actual  collision 
its  of  a  town  or  city;  in  such  cases,  occasioned  by  a  failure  to  fence  as  re- 
where  fences  have  not  been  but  might  quired  by  that  section.  Seibert  v. 
lawfully  be  erected,  the  action  should  Missouri,  etc.,  R.  Co.,  72  Mo.  565. 
be  brought  under  section  5  of  the  Dam-  1.  Roberts  v.  Wabash,  etc.,  R.  Co., 
age  Act  (Wagn.  Stat.  520),  which  dis-  (Mo.  1886]  25  Am.  &  Eng.  R.  Cas.  298; 
pcnses  with  the  proof  of  negligence;  or  Becker  v.  New  York,  etc.,  R.  Co., 
the  action  should  be  brought  at  com-  (Supm.  Ct.  Gen.  T.)  31  N.  Y.  St.  Rep. 
men  law.  Elliott  v.  Hannibal,  etc.,  R.  750,  57  Hun  (N.  Y.)  585.  See  infra^ 
Co.,  66  Mo.  683.  See  also  Edwards  v,  IX.  4./.  Amendments. 
Hannibal,  etc.,  R.  Co.,  66  Mo.  567;  2.  See  the  statutes  of  the  various 
Cousins  V,  Hannibal,  etc.,  R.  Co.,  66  states;  and  see  St.  Louis,  etc.,  R.  Co. 
Mo.  572.  V.  Kinman,  49  Kan.  627;    Union   Pac. 

Beooyery  on  One  Frovision  of  Statnte  R.  Co.  v.  Shelley,  49  Kan.  667. 
Where  Action  Based  on  Another.  —  An  Sufficient  Allegations  of  Demand  in  Ab- 
action for  injury  to  animals  because  of  sence  of  Proper  Objection.  —  An  allega- 
faxlure  to  fence  at  a  point  where  it  was  tion  that  the  defendant  has  been  duly 
required  so  to  do  cannot  be  brought  notified  of  the  killing  of  the  animal  and 
under  Wagn.  Stat.  Mo.  310,  §  43,  and  payment  thereof  demanded  implies 
a  recovery  be  had  under  section  5  of  that  such  notice,  and  for  such  length 
the  Damage  Act  (Wagn.  Stat.  520),  which  of  time,  as  the  law  requires  had  been 
does  not  impose  any  obligation  upon  given.  Though  such  a  statement 
the  company  to  fence,  but  simply  dis-  would  be  held  faulty  on  a  motion  to 
penses  with  proof  of  negligence  in  the  make  more  spf^cific,  yet  it  is  not  ground 
first  instance  when  animals  are  killed  of  demurrer.  Clary  v,  Iowa  Midland 
where  there  are  no  fences,  but  where  R.  Co.,  37  Iowa  344. 
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remedy  by  appraisement  is  provided,  which,  however,  is  generally 
considered  cumulative,  and  not  a  condition  precedent  to  main- 
taining the  suit.^ 

d.  Form  of  Action.  —  The  usual  and  appropriate  common- 
law  form  of  action  for  injury  to  animals  is  an  action  on  the  case 
and  not  trespass  or  assumpsit.* 

2.  Jnrisdiotion  and  Venue  —  a.  Dependent  on  State  Lines. 
—  Whenever,  either  by  the  common  law  or  by  statute,  a  right  of 
action  has  become  fixed  and  a  legal  liability  incurred,  that  liability 
may  be  enforced  and  the  right  of  action  pursued  in  any  court 
having  jurisdiction  of  the  parties,  and  it  is  accordingly  held  that 
a  recovery  may  be  had  in  the  courts  of  one  state  for  an  animal 
killed  by  a  railroad  in  another  state,  the  statutes  in  each  state 
giving  a  similar  remedy.'     But  it  is  also  held  that  in  an  action  in 

1.  The  appraisement  of  value  of  live  Deolaration  Substaatially  in  Tort  though 
stock  injured  by  moving  trains  on  un-  Partly  in  Contract. —  Where  a  declara- 
fenced  railroad  tracks,  provided  by  tion  for  the  killing  of  stock  by  reckless 
Acts  Tenn.  1891.  c.  loi,  is  not  made  a  negligence  in  running  a  train  sets  forth 
condition  precedent  to  the  railroad  in  substance  a  tort,  though  the  forni  be 
company's  liability.  The  owner  of  the  in  part  appropriate  to  an  action  on 
live  stock  may,  at  bis  option,  proceed  contract,  the  declaration  may  be  up- 
by  appraisement  and  suit,  or  by  suit  held  as  one  complaining  of  the  tort, 
without  appraisement.  If  he  proceeds  Chattanooga,  etc.,  R.  Co.  v.  Palmer, 
without   appraisement,  he  cannot   re.  89  Ga.  161. 

cover  his  attorney's  fees,  but  only  the  Form  of  Action  for  Kegligence  of  Agent, 
actual  damage  sustained.  Cincinnati,  — A  railroad  company  cannot  be  sued 
etc.,  R.  Co.  V.  Russell,  92  Tenn.  108.  in  trespass  for  injury  to  animalscaused 
The  remedy  provided  by  the  Dakota  by  the  negligent  management  of  a 
Code  for  an  appraisement  of  stock  train  in  charge  of  an  agent  of  the  corn- 
killed  or  injured  is  merely  cumulative,  pany.  The  proper  form  of  action  is 
and  a  compliance  therewith  is  not  on  the  case.  Price  v.  New  Jersey  R., 
necessary  to  enable  the  party  to  sue  in  etc.,  Co.,  31  N.  J.  L.  229;  Sharrod  v, 
court.  Volkman  v.  Chicago,  etc.,  R.  London,  etc.,  R.  Co..  7  Dowl.  &  L.  213, 
Co.,  5  Dak.  69,  35  Am.  &  Eng.  R.  Cas.  14  Jur.  23,  20  L.  J.  Exch.  185.  4  Exch. 
204.  580. 

2.  Benefit  of  Provisions  Applioable  to  In  Illinois  an  action  for  damages  for 
Actions  Ex  Contraota  —  Waiving  Tort  and  killing  a  horse  and  breaking  a  wagon 
Suing  in  Assumpsit.  —  While  the  owner  and  harness  by  running  a  train  at  a 
of  li/e  stock  killed  by  a  railroad  com-  prohibited  rate  of  speed  in  a  town  or 
pany  may  waive  the  tort  and  sue  in  city  may  be  in  case  when  brought  in 
assumpsit,  yet  the  action  is  one  sound-  the  Circuit  Court,  though  the  statute 
tng  in  damages,  and  does  not  come  prescribes  debt  or  assumpsit  before  a 
within  the  Mississippi  statute  authoriz-  justice  of  the  peace.  Chicago,  etc.,  R. 
ing  final  judgment  by  default  in  ac-  Co.  v.  Reidy,  66  III.  43. 

tions  founded  on  contract.     Mississippi  Form  of  Action  Clh«i{9^  After  Trial  and 

Cent.  R.  Co.  v.  Fort,  44  Miss.  423.  Verdict.  —  An  action  of  trespass  for  in- 

Nor  can  the  owner  of  stock  killed  by  jury  to  animals  by  negligence  of  an 

a  railroad  take  advantage,  In  an  action  agent  may  be  changed  into  one  on  the 

on   an   open   account,  of    Code    Miss,  case,  under  certain  circumstances,  aftei 

1880,  §  1627  (Code  1892,  §  1627),  which  trial  and  verdict.     Price  r.  New  Jersey 

authorizes  the  plaintiff  who  sues  upon  R.,  etc.,  Co.,  31  N.  J.  L.  229. 

an  open  account  to  make  oath  to  the  8.  Boyce  v.  Wabash  R.  Co.,  63  Iowa 

correctness  of  the  account  and  gives  to  70,  23  Am.  &  Eng.  R.  Cas.  172,  50  Am. 

such   sworn  account  the  character  of  Rep,  730;    Hurley  v.  Missouri  Pac.  R. 

evidence,   for  this   provision  is  appli-  Co.,  57  Mo.  App.  675. 

cable  only  to  actions  ex  contractu,  and  Action  Unknown  to  Law  of  State  Whffe 

not  to  actions  ^jr  ^<f/tV/^.     Illinois  Cent.  Brotight.  —  In  an  action  in  Wisconsin 

K.  Co.  z/,  Andrews.  61  Miss.  474.  for  the  killing  of  the  plaintiff's  cow  by 
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one  state  for  stock  killed  in  another,  a  statute  of  the  state  where 
the  action  is  brought,  concerning  the  liability  of  railroads  for 
stock  killed,  does  not  apply,  and  if  the  common  law  gives  no 
right  of  action  for  the  damages  claimed,  there  can  be  no  recovery 
without  proof  of  a  statute  allowing  the  action  in  the  state  where 
the  loss  occurred.* 

*.  Dependent  on  County  Lines  — (i)  In  General.  — \ 
statutory  action  for  injury  to  animals  caused  by  failure  prop- 
erly to  fence  a  railroad  is  generally  considered  a  local  action  to 
be  brought  in  the  county  in  which  the  injury  occurred.*     But  an 

the  defendant's  train  in  Iowa,  the  com-  state  giving  double  damages  for  ani- 

plaint  recited  the  statute  of  Iowa  and  mals   Icilled    because   of  a  failure    to 

the  facts  necessary  under  it  for  recov-  fence  the  road  is  a  penal  action,  and 

ery  of  double  damages  in  such  cases,  cannot  be  maintained  in  another  state, 

and  prayed  judgment  for  such  double  And  where   the   complaint  is   plainly 

damages.     It  was  held  that  the  action  under  such  a  penal  statute  of  another 

must  be  treated  as  one  under  that  stat-  state,  it  would  generally  be  unfair  and 

ute,   and   that  no  such   action   being  unsafe  to  reject  the  averment  of  the 

known   to    the    law  of  Wisconsin,   it  penal  statute  as  surplusage  and  hold 

could  not  be  maintained  in  the  latter  the  action  a  transitory  one  for  single 

state.     Bettys  v,  Milwaukee,  etc.,  R.  damages  with  too   large  a  prayer  for 

Co.,  37  Wis.  323.  judgment.     Bettys  v,  Milwaukee,  etc., 

Enforcement  of  Common-law  Liability.  R.  Co.,  37  Wis.  323. 

—  If  stock  is  killed  by  the  gross  negli-  2.  UUnoif.  —  In  Illinois  it  is  held  that 

gence  of  a  railroad  company  it  is  liable  an  action  for  killing  slock  by  reason  of 

to  an  action  in  a  state  having  jurisdic-  the  company's  failing  to  erect  and  main- 

tion  of  the  parties  under  common-law  tain  sufficient  fences  along  its  track,  as 

principles,  without  regard  to  the  stat-  required  by  the  Act  of  1855,  is  transi- 

utes  of  another  state  where  the  injury  tory  in  its  nature,  whether  it  be  brought 

occurred.     Atchison,   etc.,   R.   Co.    r.  under  the  statute  or  at  common  law, 

Betts,  10  Colo.  431,  31  Am.  &  Eng.  R.  and  a  recovery  can   be  had  for  slock 

Cas.  563.  killed  in  a  county  other  than  the  one 

At  common  law  the  owner  of  a  dog  where  suit  is  brought.     Illinois  Cent. 

may  maintain  an  action  against  one  R.  Co.  v.  Swearingen,  33  III.  289. 

who    wrongfully   kills  or    injures    it;  Indiana.  —  An   action   for  injury    to 

therefore    the    owner  of   a  dog    may  animals  caused  by  failure  properly  to 

maintain    a    common-law    action     in  fence    the    road    is,    by    the    express 

Texas  against  a  railroad  company  for  terms  of  the  Indiana  statutes,  a  local 

killing  his  dog  in  another  state,  where  action,  and  it  must  be  brought  in  the 

service  of  process  can  be  legally  had  in  county  in  which  the  injury  occurred. 

Texas.     St.    Louis,     etc.,    R.    Co.    v,  Evansville,  etc.,  R.  Co.  v.  Epperson,  59 

Holden,  3  Tex.  App.  Civ.  Cas.,  §  323.  Ind.  438;    Louisville,   etc.,    R.  Co.  v. 

Local  Habitation  or  Creation  of  Com-  Davis,  83  Ind.  89;   Terre  Haute,  etc., 

pany.  —  In  an  action   under  a  statute  R.  Co.  f/.  Pierce,  95   Ind.  496,  19  Am. 

against  a  railroad  company  for  killing  &   Eng.  R.  Cas.   581*    Louisville,  etc., 

stock  it  is  not  material  to  a  recovery  R.  Co.  v,   Breckinridge,  64  Ind.   113; 

whether  the  "  local  habitation  "  of  the  Toledo,    etc.,    R.    Co.  v,  Milligan,    53 

company  was  or  is  within  or  without  Ind.  505;  Indianapolis,  etc.,  R.  Co.  v, 

the  state,  or  whether  the  company  was  Renner,    17    Ind.    135;     Indianapolis, 

or  is  a  creature  ot  the  laws  of  the  state  etc.,   R.  Co.  v.  Solomon,  23  Ind.  534; 

of  the  forum  or  of  some  other  state.  Indianapolis,  etc.,  R.  Co.  v.  Wilsey,  20 

Pittsburgh,  etc.,   R.  Co.  v.  Hunt,  71  Ind.  229;    Indianapolis,  etc.,  R.  Co.  r. 

Ind.  229.  Smither,  20  Ind.  228;  Detroit,  etc.,  R. 

1.  Atchison,  etc.,  R.  Co.  v.  Betts,  10  Co.  v.  Barton,  61  Ind.  293;  Indianapo- 

Colo.  431,  31  Am.  &  Eng.  R.  Cas.  563.  lis,  etc.,  R.  Co.  v,   Moore,   16  Ind.  43- 

And  see  Hurley  r.  Missouri   Pac.   R.  56;  Louisville,  etc.,  R.  Co.  c.  Kious,  82 

Co.,  57  Mo.  App.  675.  Ind.   357;    Louisville,  etc.,    R.    Co.  v. 

Action  nnder  Penal  Statute  of  Another  Wilkerson,  83  Ind.  154;  Chicago,  etc., 

State.  —  An  action  on  a  statute  of  one  R.  Co.  v.  Wheeler,  14  Ind.  App.  62. 
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action  against  a  railroad  company  based  upon  its  common-law 
liability  for  negligently  killing  or  injuring  animals  is  a  transitory 
action  and  may  be  brought  in  any  county  through  which  the 
railroad  passes.*  There  are  statutes,  however,  fixing  a  general 
liability  upon  railroad  companies  for  injuries  to  animals,  and  not 
regarding  the  distinction  between  cases  where  the  injury  is  caused 
by  negligence  and  where  it  is  caused  by  a  failure  to  fence,  which 
provide  that  the  action  may  or  must  be  brought  in  the  county 
where  the  stock  was  injured.* 

(2)  Allegations  and  Proof, — Whenever  it  is  necessary  under 
statutes  to  bring  the  suit  in  the  county  where  the  injury  occurred, 
it  must  be  alleged  in  the  complaint  and  proved  on  the  trial,  as  a 
jurisdictional  fact,  that  the  injury  complained  of  occurred  within 
the  county  wherein  such  action  is  commenced.* 


I.  —  Hadley  v.  Central  Branch 
Union  Pac.  R.  Co.,  22  Kan.  360;  St. 
Louis,  etc.,  R.  Co.  v,  Byron,  24  Kan. 
350;  Kansas  City,  etc..  R.  Co.  v. 
Barge,  40  Kan.  734,  40  Am.  &  Eng.  R. 
Cas.  181. 

Kiohigan.  —  Grand  Rapids,  etc.,  R. 
Co.  V.  Southwick,  30  Mich.  444. 

1.  Toledo,  etc.,  R.  Co.  v.  Milligan, 
52  Ind.  505;  Detroit,  etc.,  R.  Co.  v. 
Barton,  61  Ind.  293;  Terre  Haute, 
etc.,  R.  Co.  V.  Pierce,  95  Ind.  496,  19 
Am.  &  Eng.  R.  Cas.  581;  State  v. 
Judge,  33  La.  Ann.  954. 

PrMamption  When  Paragraphs  of  Com- 
plaint Are  on  Different  Grounds.  —  Where 
one  paragraph  of  the  complaint  is 
based  on  the  failure  to  fence  as  re- 
quired by  statute,  and  the  other  is 
upon  the  common-law  ground  of  neg- 


Arkansas. —  The  word  "may,**  as 
used  in  the  Act  Ark.,  February  3, 1875, 
g  4,  providing  that  the  owner  of  stock 
killed**  may  sue  the  company  running 
such  train,  *  •  *  in  any  court  hav- 
ing jurisdiction  of  the  amount  of  the 
damages  in  the  county  where  the  kill- 
ing or  wounding  occurred,"  is  held  to 
mean  **  must,*'  and  therefore  restricts 
the  right  of  action  to  the  county  where 
the  killing  occurred.  Little  Rock,  etc., 
R.  Co.  V.  Clifton,  38  Ark.  205. 

8.  Evansville,  etc.,  R.  Co.  v,  Epper- 
son, 59  Ind.  438;  Toledo,  etc.,  R.  Co. 
V.  Milligan,  52  Ind.  505;  Louisville, 
etc.,  R.  Co.  V.  Kious,  82  Ind.  357; 
Lake  Erie,  etc.,  R.  Co.  v.  Fishback,  5 
Ind.  A  pp.  403;  Lake  Erie,  etc.,  R.  Co. 
V,  Rinker,  16  Ind.  App.  334,  Indian- 
apolis, etc.,  R.  Co.  V.  Wilsey,  20  Ind. 
ligence,  and  the  finding  of  the  court  229;  Indianapolis,  etc.,  R.  Co.  v.  Ren- 
does  not  show  upon  which  paragraph  ner,  17  Ind.  135;  Croy  ».  Louisville, 
it  is  predicated,  the  Supreme  Court,  in  etc.,  R.  Co.,  97  Ind.  126,  19  Am.  & 
the  absence  of  proof  as  to  the  venue,  Eng.  R.  Cas.  608:  Kansas  City,  etc., 
will  probably  presume  that  the  finding  R.  Co.  v.  Burge,  40  Kan.  734,  40  Am. 
is  on  the  paragraph  alleging  negli-  &  Eng.  R.  Cas.  181.  And  see»«/rfl,  IX. 
gence.  Terre  Haute,  etc.,  R.  Co.  v.  4.  b.  {i)  Jurisdiction  and  Venue. 
Pierce,  95  Ind.  496.  Jndieial  Hotioe  of  Geographical  Points. 

2.  Georgia.  —  Act  Ga..  February  20,  —  In  an  action  under  the  Indiana  slat- 
1854,  defining  the  liabilities  of  the  rail-  ute  for  injury  to  stock,  the  Supreme 
road  companies  of  the  state  for  injur-  Court  will  take  judicial  notice  of  the 
ing  or  killing  live  stock,  provided  that  fact  that  a  named  place  at  which  the 
such  corporations  should  be  suable  in  evidence  shows  the  injury  to  have  been 
the  counties  in  which  such  injuries  or  done  is  within  the  county  where  the 
killing  might  occur,  and  was  not  uncon-  action  is  brought.  Terre  Haute,  etc.. 
stitutional.  Davis  v.  Central  R.,  etc., 
Co.,  17  Ga.  323. 

The  same  provision  was  made  in 
subsequent  acts,  embodied  in  Code 
Ga.  1873,  §8  3049,  3369.  and  3406 
(Code  1895,  t^S  2259,  1899,  and  2334). 
Georgia  R.,  etc.,  Co.  v.  Monroe,  49  Ga. 
373;  Hodges  V.  Atlantic,  etc.,  R.  Co., 
SI  Ga.  244. 


R.  Co.  V,  Pierce,  95  Ind.  501  [approving 
Indianapolis,  etc.,  R.  Co.  v.  Moore,  16 
Ind.  43,  and  overruling  Louisville,  etc., 
R.  Co.  V,  Breckenridge,  64  Ind.  113]: 
Indianapolis,  etc.,  R.  Co.  v.  Lyon.  48 
Ind.  119;  Louisville,  etc.,  R.  Co.  v. 
Hixon,  loi  Ind.  337. 

The  law  is  similar  under  the  Kansas 
statute.     Kansas  City,  etc.,  R.  Co.  v- 
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(3)  Objections.  —  Under  certain  statutes,  where  the  complaint 
omits  the  necessary  averment  that  the  animals  were  killed  or 
injured  in  the  county  where  the  action  was  brought,  the  objection 
may  be  raised  by  demurrer  or  by  answer;  *  but  the  failure  so  to 
raise  it  will  not  amount  to  a  waiver,  and  the  question  may  be 
raised  by  a  motion  in  arrest  of  judgment,*  or  by  an  assignment 
of  error  in  the  appellate  court  that  the  court  below  did  not  possess 
jurisdiction  of  the  subject-matter  of  the  action.' 

c.  Of  Particular  Courts  — (i)  In  General.  — Th^  jurisdic- 
tion of  the  particular  courts  in  actions  for  injury  to  animals  is  for 
the  niost  part  regulated  by  statute,  and  is  vested  in  the  Circuit, 
District,  Common  Pleas,  or  justice's  court,  according  to  circum- 
stances.* 

Bur^e,  40  Kan.  736,  40  Am.  &  Eng.  R.  taken  for  the  first  time  on  appeal.     In- 

Cas.  181.  dfanapolis,  etc.,  R.  Co.  v.  Solomon,  23 

1.  Katnre  of  Demnrrer.  —  Under  the  Ind.  e,^^  [distinguishing  and  disapprov- 
Indiana  statutes  advantage  of  the  de-  ing  Indianapolis,  etc.,  R.  Co.  v.  Ren- 
fect  in  the  complaint  that  it  does  not  ner,  17  Ind.  135;  Indianapolis,  etc.,  R. 
allege  that  the  injury  occurred  in  the  Co.  v.  Wilsey,  20  Ind.  229].  But  the 
county  where  thesuit  was  brought  can-  later  and  more  authoritative  decisions 
not  be  taken  on  a  demurrer  for  want  are  to  the  effect  that  the  question  of 
of  sufficient  facts  to  constitute  a  cause  jurisdiction  as  depending  upon  the 
of  action.  The  demurrer  must  specifi-  county  may  be  properly  raised  by  an 
cally  challenge  the  jurisdiction.  Lake  assignment  of  error  in  the  appellate 
Erie,  etc.,  R.  Co.  v.  Fishback,  5  Ind.  court  though  there  was  no  answer  or 
A  pp.  403;  Whitewater  R.  Co.  v.  Bridg-  demurrer  in  the  lower  court.  Toledo, 
cit,  94  Ind.  217;  Louisville,  etc.,  R.  Co.  etc.,  R.  Co.  v.  Milligan,  52  Ind.  505; 
V,  Johnson,  II  Ind.  App.  328;  Chicago,  Lake  Erie,  etc.,  R.  Co.  v,  Rinker,  16 
etc.,  R.  Co.  V.  Wheeler,  14  Ind.  App.  Ind.  App.  334. 

62;    Lake  Erie,  etc.,  R.  Co.  v.  Rinker,  If  the  Complaint  Contaiiis  Snoh  an  Aver- 

16   Ind.  App.  334;  Toledo,  etc.,  R.  Co.  ment,  bat  the  Fact  1b  Not  Proved  on  the 

V.  Milligan,  52  Ind.  505.  Triid,  the  remedy  is  not  by  motion  in 

2.  notion  in  Arreet  of  Jndgment.  —  In  arrest  of  judgment  in  the  lower  court 
Indiana  an  objection  lo  the  jurisdiction  or  by  an  assignment  of  error  in  the  ap- 
on  the  ground  that  the  action  is  brought  pellate  court,  but  the  proper  remedy  is 
In  the  wrong  county  or  that  the  com-  a  motion  for  a  new  trial  upon  the 
plaint  does  not  show  that  the  injury  ground  that  the  finding  or  verdict  is 
occurred  in  the  county  where  the  ac-  not  supported  by  sufficient  evidence, 
lion  IS  brought  may  be  taken  advan-  Toledo,  etc.,  R.  Co.  v.  Milligan,  52 
tagc  of  on  a  motion  in  arrest  of  judg-  Ind.  505. 

ment  although  the  statute  (Rev.  Stat.  4.  Federal  Cironit  Conrt,  Dietriot  of  Ar- 
1896,  §  343)  provides  that  such  objer-  kansas.  —  Under  the  provision  of  Act 
tions  should  be  deemed  to  be  waived  Cong.  July  4, 1884,  which  confers  upon 
unless  taken  by  demurrer  or  answer,  the  United  Stales  Circuit  Court  for  the 
Toledo,  etc.,  R.  Co.  v.  Milligan,  52  Western  District  of  Arkansas  jurisdic- 
tnd.  505;  Lake  Erie,  etc.,  R.  Co.  v.  tion  "over  all  controversies  arising 
Rinker,  16  Ind.  App.  334;  Louisville,  between  said  Southern  Kansas  Rail- 
ctc,  R.  Co.  V.  Johnson,  11  Ind.  App.  road  Company  and  the  nations  and 
328;  Chicago,  etc.,  R.  Co.  v.  Wheeler,  tribes  through  whose  territory  said 
14  Ind.  App.  62.  railway  shall  be  constructed,"  the  Cir- 
8.  Aacignment  of  Error  on  Appeal —  cuit  Court  has  jurisdiction  of  an  action 
Failnre  to  Demnr  or  Aniwer.  —  It  has  by  an  inhabitant  of  the  Chickasaw  na- 
been  held  that  under  the  statute  of  In-  tion  to  recover  damages  for  the  killing 
diana  the  objection  that  an  action  for  of  cattle  by  the  negligence  of  the  corn- 
injury  to  animals  is  local  and  that  it  pany's  servants  in  operating  its  rail- 
has  been  brought  in  a  wrong  county  road.  The  Southern  Kansas  Railroad 
will  be  waived  unless  taken  by  a  de-  Company  being  authorized  by  Act  of 
murrcr  or  answer,   and  it  cannot  be  Congress    to    construct    its    railroad 
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(2)  Amount  Involved,  —  The  jurisdiction  of  the  various  courts, 
under   most   of   the  statutes,  is  dependent   upon   the   amount 

involved,  the  courts  of  general  jurisdiction  having  jurisdiction 
when  such  amount  exceeds  a  designated  sum,  and  a  justice  of  the 
peace  having  it  in  all  other  cases.* 

through   the    Indian    Territory,    such  Indian  Territory.  —  Under  Act  Cong, 

claim   for  damages  is  a  suit   arising  March  i,  1889,  the  United  States  courts 

under    a  law   of    the    United    States,  in  the  Indian  Ten ttory  have  jurisdic- 

Briscoe  v.  Southern  Kansas  R.  Co.,  40  tion  of  an  action  for  injury  to  animals 

Fed.  Rep.  273,  40  Am.  &  Eng.  R.  Cas.  caused  by  the  negligence  of  a  railroad 

599,  affirmed  1^  U.  S.  133.  company,  when  the  aggregate  of   the 

1.  See  in  general  article  Amount  in  damages  or  money  claimed  amounts  to 

Controversy,  rol.  i,  p.  702.    And  see  one  hundred  dollars.    The  fact  that  the 

Eist  Tennessee,  etc.,  R.  Co.  v.  Carloss,  animals  were  killed  at  different  times 

77  Ala.  443;  Louisville,  etc.,  R.  Co.  v,  and  that  each  animal  was  worth  less 

Johnson,  67  Ind.  546.  than   one  hundred   dollars   malces  no 

Anlmalt  Iiyured  at  Same  Time.  —  In  difference  if  the  damages  claimed  for 

Indiana  the    killing  of  a   number  of  all  of  them  amount  to  that  sum.     Gulf, 

animals  by  a  railroad  at  any  one  time  etc.,  R.  Co.  v.   Washington,  49   Fed. 

constitutes  a  separate  and   indivisible  Rep.  347. 

cause   of   action.     Indianapolis,  etc.,  Yerdlot     and     Judgment     BToeodIng 

R.    Co.   V.    Elliott,   20   Ind.   430;    In-  Amennt    Veoeisary   to    Jorisdiotion.  — 

dianapolis,  etc.,  R.  Co.  v.  Kercheval,  Where   a  complaint  in   the  circuit  of 

24    Ind.   130;     Toledo,  etc.,  R.  Co.  v,  .^//i^awa  claimed  sixty  dollars  damages 

Tilton,  27   Ind.   71;     Louisville,    etc.,  against  a  railroad  for  killing  live  stock, 

R.  Co.  f .  Quade,  loi  Ind.  364.    And  and  the  verdict  and  judgment  were  for 

see  Fickle  v.  St.  Louis,  etc.,  R.  Co.,  54  that  amount,  a  motion  to  dismiss  for 

Mo.  219.  want  of  jurisdiction  on  thegruund  that 

Where  two  cattle  standing  but  a  few  the  evidence  showed  the  value  of  the 
feet  apart  are  killed  by  a  passing  train  stock  to  be  less  than  fifty  dollars,  the 
there  is  but  one  cause  01  action,  and  amount  necessary  to  give  jurisdiction 
where  the  value  of  the  two  together  to  the  court  under  the  statute  of  Ala- 
exceeds  fifty  dollars  the  Common  Pleas  bama,  was  properly  overruled.  Mem- 
Court  has  jurisdiction.  Lafayette,  etc.,  phis,  etc.,  R.  Co.  v.  Hembree,  84  Ala. 
R.  Co.  V,  Ehman,  30  Ind.  83.  182,  35  Am.  &  Eng.  R.  Cas.  128. 

Animals  Iiuared  at  DifSurent  Timw.  —  Yerdiet   for   Leu   than   Jorisdictional 

Where  animals  are  killed  by  a  railroad  Amount.  —  Where    an   action   is    com- 

train  at  different  times  the  causes  of  menced    in    the   Circuit   or   Common 

action  are  separate.     Louisville,  etc.,  Pleas  Court,  if  the  jury  finds  that  the 

R.  Co.  V,  Quade,  loi  Ind.  364.  value  of  the  stock  killed  is  less  than 

Two  or  more  causes  of  action  for  ani-  fifty    dollars,    the    amount    necessary 

mals  killed  at  different  times  cannot  be  under  the  Indiana   statutes  to  confer 

united   to  ag^re^ate  an  amount  sufP-  jurisdiction,  the  court  should  at  ODce 

cient  to  give  jurisdiction.     Indianapo-  dismiss  the  suit  though  the  complaint 

lis,  etc.,  R.  Co.  V,   Kercheval,  24  Ind.  alleges   that  such   value  exceeds  that 

139;  Toledo,  etc.,  R.  Co.  v,  Tilton,  27  amount.     Louisville,   etc.,    R.   Co,    v. 

Ind.  71;    Indianapolis,  etc.,   R.  Co.  v.  Johnson,  67  Ind.  546. 

Elliott,  20  Ind.  430;  Jeffersonville,  etc..  Manner  of  RaiHingOtjectton  to  Jnriidie- 

R.  Co.  z/.  Brevoort,  30  Ind.  324.  tion.  —  The  objection  that  the  court  has 

Where  one  paragraph  of  a  complaint  no  jurisdiction  of  one  of  the  causes  of 

in  the  Circuit  Court  was  for  injury  to  action,  because  of  the  smallness  of  the 

a  horse  worth  two  hundred  dollars,  and  amount  involved,  cannot  be  taken  by 

the  second  for  a  cow  worth  fifty  dollars,  demurrer  for  want  of  sufilcient  facts  to 

the    injuries    occurring    at    different  constitute  a  cause  of  action.     The  ob- 

times,  it  was  held  that  as  to  the  second  jection  should  be  taken  by  a  demurrer 

paragraph  of  the  complaint  the  Circuit  for  want  of  jurisdiction,  or  the  question 

Court  had   no  jurisdiction,   since   the  might  be  raised  by  objecting  to  the 

value  of  the  cow  did  not  exceed  fifty  evidence  introduced  on  the  trial.    Wa- 

dollars.      Indianapolis,  etc.,   R.  Co.  v.  bash,  etc.,  R.  Co.  v.  Rooker,  90  lad. 

Kercheval,  24  Ind.  139.  581,  15  Am.  &  Eng.  R.  Cas.  558. 
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S.  Partief  — tf.  Plaintiff— (i)  Ownership  or  Possession.— 
Generally  speaking,  the  owner  of  animals  injured  by  a  railroad 
company  is  the  proper  party  plaintiff  in  a  suit  against  the  com- 
pany.  Usually  the  statutes  contain  a  provision  to  this  effect.* 
In  order,  however,  for  a  party  to  recover  in  this  action,  he  must 
show  that  he  is  either  the  absolute  or  the  qualified  owner  of  the 
injured  animals,  for  unless  he  shows  himself  to  be  the  owner  or 
possessor  of  the  property  no  injury  appears  to  have  been  inflicted, 
and  he  cannot  recover.* 

1.  See  New   York,  etc.,   R.   Co.   v.  ing.    Therefore,  in  a  suit  by  the  occu- 

Auer,  io6  Ind.  219,  24  Am.  &  Eng.  R.  pant  the  complaint  must  allege  that 

Cas.   383;   St.    Louis,  etc.,  R.  Co.  t/.  neither  he  nor  the  owner  has  received 

BifiTfiTS*  50  Ark.  169.  such  compensation,  and  it  is  not  suffi- 

An  Administrator  is  the  owner  of  prop-  cient  to  allege  that  the  occupant  has 

erty  belonging  to  his  decedent  within  not    been    compensated.       Louisville, 

the  Iowa  statute  providing  for  the  lia-  etc.,  R.  Co.  v,  belcher,  89  Ky.  193,  40 

bility  of   a  railroad  company  to  the  Am.  &  Eng.  R.  Cas.  328. 

owner  of  stock  injured  by  its  trains.  8.  Ohio,  etc.,  R.  Co.  t/.  Jones,  37  III.  41. 

Morrison  v.  Burlington,  etc.,  R.  Co.,  84  Joint  Bolt  by  Sovoral  Ownort.  -^  A  per* 

Iowa  663.  son  must  have  a  general  or  a  special 

Suit  by  Vendor  firom  Whom  Titlo  Hat  ownership  in  the  animals  before  he  can 

Hot  Passed.  —  A  party  agreed  to  sell  a  recover  for  injury  to  them.      Where 

cow,  but  before  the  purchase  price  was  several  sue  for  injury  to  property  be- 

paid  or  the  animal    delivered  it  was  longing  to  them  jointly  they  can  recover 

kined  by  a  railroad  train,  and  another  only  for  such  property  as  they  prove  so 

cow  was  delivered   to  the  purchaser,  belonged  to  them  and  was  injured  by 

It  was  held  that  the  vendor  could  sue  the  company  as  averred  in  their  dec-' 

for  the  value  of  the  cow  killed,  since  laration.     Therefore,  if  any  portion  of 

the  title  had  not  passed.     Railroad  Co.  the  property  belonged  to  other  persons 

V,  Ford,  II  Heisk.  (Tenn.)  388.  than  the  plaintiffs,  or  if  any  portion  of 

8nit  by  IKinee  Where  Se^eet  Aooom-  it  belonged  to  either  of  them  individ- 

peoies  8Ut.  —  In  an  action  for  damages  ually,  they  cannot  recover  for  it.    St. 

for  the  killing  of  a  cow,  evidence  that  Louis,  etc.,   R.  Co.  v,  Linder,  39  III. 

the  cow  was  given  to  the  plaintiff  by  a  433. 

third  person,  coupled  with  a  request  Ensband  and  Wife.  —  A  husband  can* 

that  at  a  future  time  the  plaintiff  give  not  recover  for  the  killing  of  an  animal 

another  cow  to  the  plaintiff's  son,  is  belonging  to  his  wife,  although  it  may 

sufficient  evidence  of  ownership  in  the  have  been  procured  from  a  third  per- 

plaintiff  to  support  a  judgment.     Such  son  in  exchange  for  a  similar  animal 

evidence  shows  that  the  cow  was  given  belonging  to  the  wife,  with  the  addition 

to    the  plaintiff,  and    not  to  his  son.  of  a  cash  payment  by  the  husband  out 

Wood  V.  St.  Louis,  etc.,  R.  Co.,  20  Mo.  of  his  own  means.     The  animal  was 

App.  601.  the  property  of  the  wife,  and  not  of  the 

floit  1^  Oeeapant  of  Land  n^der  Ken-  husband.    Central  R.,  etc.,  Co.  v,  Bry* 

tuoky  Otatnte.  —  The  provision  of  Gen.  ant,  8g  Ga.  457. 

Stat.  Ky.,  c.  57,  §  2  (Stat.  Ky.  1894,  Father  and  Son.  — A  father  can  not  sue 

g  809),  that  if  cattle  or  other  stock  shall  in  his  own  name  and  recover  damages 

be  killed  or  injured  on  a  railroad  "  ad*  from   a   railroad  company  for  killing 

joining  the  lands  belonging  to  or  in  the  stock  owned  by  his  son,  although  the 

occupation  of  the  owner  of  such  cattle  latter  is  a  minor.     Morris  v.  St.  Louis, 

or  stock,  who  has  not  received  compen*  etc.,  R.  Co.,  58  Mo.  78, 9  Am.  R.  Rep.  96. 

sation  for  fencing  said  land  along  said  Licensee  of  a  Lessee.  —  A  licensee  who 

road,  the  loss  shall  be  divided  between  has  acquired  from  the  lessees  of  land 

the  railroad  company  and  the  owner  of  the  right  to  pasture  his  sheep  thereon 

such  cattle  or  stock,"  unless  the  com-  occupies  no  more  favorable  position  to 

pany  was  guilty  of    negligence,  only  recover  from  a  railroad  company   for 

confers  aright  of  action  upon  the  occu-  the  loss  of  sheep  which  stray  upon  the 

pant  if  neither  he  nor  the  owner  of  the  track  through  an  opening  in  the  fence, 

lands  has  been  compensated  for  fenc-  made  by  the  lessees  for  their  own  con* 
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claim  for  stock  injured  may  be  united  with  one  on  the  common- 
law  ground  of  negligence.* 

Contrwt  and  Tort.  —  Whether  a  cause  of  action  for  injury  to  stock 
arising  out  of  contract  can  be  joined  with  one  in  tort  seems  to 
depend  on  the  nature  of  the  case  and  the  laws  and  practice  of  the 
different  states.* 

Iignriei  at  Same  Time.  —  Injuries  to  animals  at  any  one  time  consti- 
tute a  separate  and  indivisible  cause  of  action,  and  where  the 
petition  alleges  the  injuries  to  all  the  animals  as  having  occurred 
at  one  time  it  states  only  one  cause  of  action.' 

Iignry  at  DUbrent  Timet.  —  The  injury  or  killing  of  stock  on  different 
occasions  constitutes  separate  and  distinct  causes  of  action,  but 
being  of  the  same  class  they  can  all  be  joined  in  one  suit.^ 

1.  Joining  Statutory  and  Oommon-law  animals;  in  the  third  count  he  claimed 

Olalmi. —  Braxton  v.  Hannibal,  etc.,  R.  damages    for    breach   of    contract    to 

Co.,  77  Mo.  455;  Jensen  v.  Union  Pac.  carry  cattle   safely,  the  damage   and 

R.  Co.,  6  Utah  253.  loss  resulting  by  reason  of  weak  and 

In   Silver  v.    Kansas  City,  etc..    R.  insufficient  cars,  and  for  the  conversion 

Co.,  78  Mo.  528,  the  petition  contained  of  such  cattle  as  were  killed.     He  also 

two  statutory  actions  for  omission  of  put    his    claim    upon   the    company's 

the  defendant  to  build  fences,  one  for  liability  as  a  common  carrier.    It  was 

sheep  killed  on  the  track,  the  other  for  held  that  the  third  count  was  bad  on 

destruction  of  growing  crops  by  cattle;  demurrer  as  a  joinder  of  an  action  aris- 

and  two  common-law  actions  for  the  ing  out  of  contract  with  an  action  in 

same  injuries,  one  sounding  in  negli-  trover.     Col  well  v.  New  York,  etc.,  R. 

gence  and  the  other  in  trespass.     The  Co.,  (Supm.  Ct.  Spec.  T.)  9  How.  Pr. 

legal   sufficiency   of  these   counts  not  (N.  Y.)  311. 

being  urged    before  the    court,    they  8.  Pucket  tr.  St.  Louis,  etc.,  R.  Co., 

were  not  considered  with  reference  to  25  Mo.  App.  650;  Binicker  v,  Hanni- 

that  point..  bal,  etc.,  R.  Co.,  83  Mo.  660;  Indian- 

8.  In     an     Ohio    case    the    petition  apolis,  etc.,  R.  Co.  v.  Elliott,  20  Ind. 

counted    upon   two  distinct    wrongful  430. 

acts  as  causes  of  the  killing:  first,  neg-  fleparate  Suit  for  Each  Ii^iixy  —  Partial 

lect  to  keep  in  repair  a  fence  as  re-  Baoovery  in  Different  Snits.  —  Where  ani- 

quired  by  contract;  and  second,  negli-  mals   are   killed   by  a   railroad  at  the 

gence   in   running  the   train.     It  was  same  time  and  place  and  by  the  same 

held  that  a  motion  to  require  the  plain-  act,  the   plaintiff  cannot  bring  a  sep- 

tiff  to  elect  whether  he  would  rely  upon  arate  suit  for  each  animal  killed.     He 

the  breach  of  contract  or  the  tort  was  would  be  entitled  to  a  recovery  in  one 

properly  overruled.     It  was  stated  that  suit  for  the  whole  damage  done,  but  if 

the  doctrine  of  election  applies  where  he  failed   to   bring  his  action  for  the 

one  wrongful  act  is  charged  and  the  whole  injury  sustained,  it  would  be  his 

plaintiff  is  entitled  to  treat  it  as  having  own  fault,  and  he  could  not  recover  in 

either  of  two  natures,  l)ut  that  the  ad-  another  suit  any  part  of  the  damage, 

dition  of  a  tort  to  a  separate  and  dis-  Brannenburg  v.  Indianapolis,  etc.,  R. 

tinct  act  in  violation  of  a  contract  does  Co..  13  Ind.  103. 

not  deprive  the  injured  party  of  the  4.  Bricker  v,  Missouri  Pac.  R.  Co., 

right  to  complain   at   the  same  time  83  Mo.  391;  Jeffersonville,  etc.,  R.  Co. 

upon  both  wrongs.     Pittsburg,  etc.,  R.  v.  Breroort,  30  Ind.  324. 

Co.  V,   Hedges,  41  Ohio  St.  233.    See  Election  "Where  Evidence  Shows  Iijnrte 

also  Harrow  v.  Ohio  River  R.  Co.,  38  at  Different  Times.  —  Where  the  petition 

W.  Va.  711.  alleges  the  killing  of  all  the  animals  as 

In  a  New  K^r^  case  the  plaintiff  in  having  occurred  at  one  time,  and  the 
the  first  two  counts  of  his  complaint  evidence  shows  that  part  of  the  stock 
claimed  damages  against  a  railroad  for  was  killed  on  a  different  day  from  the 
killing  his  animals,  through  its  failure  rest,  the  court  should  compel  the  plain- 
to  fence,  and  for  the  conversion  of  said  tiff  to  elect  on  which  trespass  he  will 
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(2)  Several  Causes  in  One  or  Several  Counts.  —  Where  there 
are  several  trespasses  committed  in  injuring  stock  the  petition 
should  show  each  trespass  in  a  separate  count,*  and  a  joinder  of 
distinct  causes  of  action  in  one  count  is  bad  on  demurrer.* 

(3)  Same  Cause  in  One  or  Several  Counts.  —  Ordinarily  it  is 
proper  to  state  a  single  cause  of  action  in  a  single  count.'     But 

proceed;  and  the  failure  to  do  this  will  count.    Thus  a  petition  is  bad  where 

render  the  judgment  of  the  court  erro-  it  unites  in  one  count  a  cause  of  action 

neous.     Pncket  v.  St.  Louis,  etc.,  R.  for  not  maintaining  fences,  etc.,  or  not 

Co.,  25  Mo.  App.  650.  sounding    a  bell   or  whistle,    with  a 

For  Purposst  of  Jnrlsdiotioii.  —  In  In-  cause  of    action  for  negligence,   etc. 

diana  two  or  more  causes  of  action  for  Louisville,  etc.,  R.  Co.  v.  Hill,  29  111. 

injury  to  animals  at  different  times  App.   582;    Chicago,   etc.,    R.   Co.   cr. 

cannot  be  united  in  the  same  suit  for  Magee,  60  111.  529;    Harris  v,  Wabash 

the  purpose  of  giving  jurisdiction  to  R.  Co.,  51  Mo.  App.  125. 

the  Circuit  Court  or  the  Court  of  Com-  Disregarding  Allegations  0 J  Negligent 

mon  Pleas.     Indianapolis,  etc.,  R.  Co.  as    Surplusage,  —  Where    a    complaint 

V.   Elliott,  20  Ind.  430;   Jefferson ville,  alleged  that  the  road  was  not  securely 

etc.,  R.  Co.  V.  Brevoort,  30  Ind.  324;  fenced,  and  it  was  otherwise  sufficient 

Indianapolis,  etc.,  R.  Co.  v,  Kercheval,  for  an  action  founded  on  the  statute  of 

24  Ind.  139;  Toledo,  etc.,  R.  Co.  v.  Til-  Indiana^  and  in  addition   charged  the 

ton,  27  Ind.  71.  company  with  negligence,  but  did  not 

1.  Calvert  v,  Hannibal,  etc.,  R.  Co.,  allege  that  the  plaintiff  was  free  from 
34  Mo.  242,  holding  that  this  result  negligence,  it  was  insufficient  as  a  corn- 
might  be  effected  b/  amendment.  plaint  at  common  law.     But  instead  of 

IivJiirles  at  Different  Times.  —  Each  treating  the  complaint  as  bad  for  mis- 
cause  of  action  for  animals  killed  at  joinder  of  causes  of  action  in  one  count, 
different  times  should  be  stated  in  a  the  allegations  as  to  negligence  might 
separate  paragraph  of  the  complaint,  be  disregarded  as  surplusage,  and  the 
Jeffersonville,  etc.,  R.  Co.  v.  Brevoort,  action  regarded  as  statutory.  Jeffer- 
30  Ind.  324;  Wabash,  etc.,  R.  Co.  v,  sonville,  etc.,  R.  Co.  «/.  Lyon,  55  Ind. 
Rooker,  90  Ind.  581, 15  Am.  &  Eng.  R.  477. 

Cas.  558.  But  where  there  is  a  distinct  Effect  of  Pleading  General  Issue, — 
and  separate  statement  of  each  accident  Though  a  declaration  uniting  in  one 
or  loss  it  is  held  that  an  objection  that  count  an  averment  that  the  defendant 
they  are  not  separately  stated  is  not  failed  to  build  and  maintain  a  sufficient 
well  taken.  Bricker  v.  Missouri  Pac.  fence,  as  required  by  the  Illinois  stat- 
R.  Co.,  83  Mo.  39t.  And  it  is  held  ute,  wiih  an  averment  that  the  defend- 
that  the  statement  of  these  causes  of  ant  so  carelessly  conducted  its  trains 
action  in  one  paragraph  is  harmless  that  it  killed  the  plaintiff*s  stock,  is 
error.  Wabash,  etc.,  R.  Co.  v.  Rooker,  liable  to  a  demurrer  for  duplicity  in 
90  Ind.  581,  15  Am.  &  Eng.  R.  Cas.  uniting  in  one  count  two  causes  of  ac- 
558.  tion,  yet  by  pleading  the  general  issue 

Bepeating  Allegations  Applieable  to  both  grounds  are  traversed,  and  the 
Each  Count.  —  When  a  pleader  includes  plaintiff  in  such  case  may  recover  on 
in  his  statement  or  petition  three  dis-  proving  either  cause  of  action.  Chi- 
tinct  causes  of  action  for  killing  live  cago,  etc.,  R.  Co.  7.  Magee,  60  111.  529. 
stock  at  different  times.  It  is  unneces-  8.  Animals  Ixynred  at  One  Time. — 
sary  for  him  to  repeat  allegations  which  Where  several  cattle  are  killed  at  one 
are  applicable  to  all  of  them.  It  is  and  the  same  time,  all  damages  result- 
sufficient  that  such  allegations  refer  to  ing  therefrom  belong  to  one  cause  of 
and  are  applicable  to  each  count  which  action,  and  it  is  improper  to  divide  the 
might  be  defective  without  them,  complaint  into  several  counts  or  causes 
Bricker  v.  Missouri  Pac.  R.  Co.,  83  of  action.  This  defect  can  be  cured 
Mo.  391.  by  amendment.    Binicker  v.  Hannibal, 

8.  Btatntory  and   Oommon-law  Cavies  etc.,  R.  Co.,  83  Mo.  660. 

of  Action.  —  Distinct  statutory  causes  Several  Negligent  Aots.  —  Negligence 

of  action  for  stock  injured  cannot  be  in  fact  may  consist  of  any  number  of 

joined  with  common-law  causes  in  one  negligent  acts  preceding  the  injury  and 
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it  is  likewise  allowable  and  proper  to  state  the  same  cause  of 
action  in  several  counts  and  in  diflferent  ways  to  meet  varying 
phases  of  the  evidence.* 

b.  General  Averments  —  (i)  Jurisdiction  and  Venue  —  in 
eoneral.  —  The  declaration  or  complaint  in  an  action  against  a  rail- 
road company  for  killing  stock  should  of  course  allege  the  facts 
necessary  to  give  jurisdiction  to  the  court,*  and  should  ordinarily 
l*iy  the  venue  of  the  action.' 

leading  up  to  it  and  contributing  to  it.  1889,   §  4428  (corresponding  to  Rev. 

In  stating  a  cause  of  action  the  plain-  Stat.   iSyq,  §  2124),  which  makes  the 

tiff  is  not  obliged  to  select  one  of  these  company  liable  for  damages  for  injury 

acts  and   rely    upon    it.     Therefore   a  to  animals,    without    proof  of    negli- 

petition   for  the  killing  of  stock  by  a  gence,   unskilfulness,    or  misconduct, 

railway   train,  which  alleged    in    one  except  where  the  accident  occurred  on 

count  a   number  of  negligent  acts  on  any  portion  of  the  road  that  may  be  in- 

'  the  part  of  the  company,  conducing  to  closed  by  a  lawful  fence  or  in  the  cross* 

the  injury  complained  of,  stated  but  a  ing  of  a  public  highway.     Such  counts, 

single  cause  of  action.     Hill  v.   Mis-  though  on  dififerent   statutes,  contain 

souri  Pac.  R.  Co.,  49  Mo.  App.  520.  but  one  cause  of  action,  the  injury  to 

Failure  to  Maintain  Fenoes  and  Cattle  the   plaintiff's  animals,   although   the 

Guards  —  ICluoorl.  —  In   an   action   for  injury   is   stated   in   different  ways  to 

killing  stock,  brought  under  Rev.  Stat,  meet    the    evidence.       Therefore    the 

Mo.  (1889),  §  261 1,   the  plaintiff  may  plaintiff  will  not  be  compelled  to  elect 

allege  in  one  count  a  failure  to  main-  on  which  count  he  will  proceed,  for  he 

tain    fences   with   openings  and  gates  has  the  right  to  go  to  the  jury  on  both 

therein,  and  to  maintain  cattle  guards,  counts.     Straub  v.  Eddy,  47  Mo.  App. 

Proof  of  either,  with  proof  of  the  other  189;  Russell  v,  Hannibal,  etc.,  R.  Co., 

necessary  allegations,  will  authorize  a  83  Mo.  507. 

recoveiy,  and  there  is  but  one  cause  of  Amendment.  — Where     a    statement 

action  stated.     Woods  z^.  Missouri,  etc.,  originally  filed  alleged  that  the  injury 

R.  Co.,  51  Mo.  App.   500;  Duncan  v.  was  caused  by  failure  of  the  company 

St.  Louis,  etc.,  R.  Co.,  91  Mo.  67.  to  erect  and  maintain  cattle  guards  as 

1.  See    in    general    article   Counts,  required  by  section  43  of  the  Missouri 

Paragraphs,    and    Separate  State-  railroad  law,  it  is  not  error  to  permit 

MENTS,  vol.  5,  p.  302.  an  amendment  adding  a  count  alleging 

]>esoriptlon  of  Animals.  —  In   a  com-  that    the    injury  occurred    in    conse- 

plaint  under  the  Indiana  statute  to  re-  quenceof  the  failure  of  the  company  to 

cover   for   stock   killed,   in  one  count  construct   a  crossing   where   the  road 

whereof   the   stock   are    described    as  crossed  a  public  highway,  as  required 

common  stock,  and  in  another  as  stock  by  Act  Mo.  1875,  amending  Acts  1875, 

of  full  blood,  such  difference  is  suffi-  p.  130,  g  39.     Both  counts  referred  to 

ciently  material  to  sustain  and  render  the  same  injury,  though  stating  it  in  a 

proper  separate  counts.     The  plaintiff  different  manner.    Lincoln  v.  St.  Louis, 

will   not  be   ruled   to  elect  on   which  etc.,  R.  Co.,  75  Mo.  27. 

count   he   will  go,  nor  will  either  be  2.  Jeffersonville  R.  Co.  v.  Martin,  10 

stricken  out  as  being  identical  with  the  Ind.  416;  Indianapolis,  etc.,  R.  Co.  v, 

other.     Toledo,  etc.,  R.  Co.  v.  Daniels,  Taffe,  11  Ind.  458;  Terre  Haute,  etc., 

21  Ind.  256.  R.  Co.  zr.  Smith,  19  Ind.  42;  Evansville, 

Statements  of  I^jnr7.  —  In  Missouri  \\ie  etc.,   R.  Co.   v,  Ross,  12  Ind.  446;  In- 

plaintiff  can  unite  in  the  same  petition  dianapolis,  etc.,   R.  Co.  v,   Fisher,  15 

two    counts    for    the    same    cause  of  Ind.  203. 

action,     one     under   Rev.   Stat.    1889,  3.  Sofflcient    Averment    of   Venue.  — 

§  261 1   (corresponding   to    Rev.    Stat.  Where  the  declaration  in  an  action  in 

1879,  §  809),   which  makes  a  railroad  Illinois  for  killing  stock  averred  that 

company  liable  in  double  damages  for  on  a  day  named    the  defendant  was 

all  injuries  to  animals  caused  by  fail-  operating  a  railroad  through  a  certain 

ure  to  erect  the  requisite  fences,  open-  county,  but  did  not  charge  directly  the 

ings,  gates,  farm  crossings,  and  cattle  day  or  place  of  killing,  averring  it  to 

guards,  and  the  other  under  Rev.  Stat,  be  "  at  the  time  and  place  aforesaid," 
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Allogliig  Iijiixy  in  County  Whore  Suit  Brought.  —  Where  it  is  necessary 
to  bring  the  action  in  the  county  where  the  injury  occurred,  as 
it  is  under  certain  statutes,  the  complaint  must  allege  as  a  juris- 
dictional fact  that  the  injury  occurred  in  such  county.*  And  if 
this  averment  be  not  directly  made,  the  fact  must  at  least  clearly 
appear  from  the  allegations  of  the  petition.* 


it  was  held  on  demurrer  that  the  time 
and  place  must  be  understood  to  be 
those  named  for  the  operation  of  the 
train,  and  that  the  averment  was  suffi- 
cient. St.  Louis,  etc.,  R.  Co.  v.  Kil- 
patrick,  6i  111.  457,  12  Am.  R.  Rep. 
438.  See  also  St.  Louis,  etc.,  R.  Co.  v. 
Thomas,  47  111.  116. 

Omiaiion  to  Lay  Venue  —  Cnre  by  Stat- 
ute.—  In    an    action   in   Michigan   for 


A  complaint  charging  that  the  de- 
fendants, while  running  their  cars, 
etc.,  over  their  road  in  a  named  county, 
said  road  not  being  then  and  there 
fenced,  ran  over  and  killed  certain  ani- 
oaals  belonging  to  the  plaintiff,  suffi- 
ciently shows  the  county  where  the 
injury  occurred.  Indianapolis,  etc.,  R. 
Co.  V.  Moore,  16  Ind.  43. 

Where  the  complaint  contains  a  de- 


damages  arising  out  of  the  neglect  of  a  scriptton  of  the  land  where  the  railroad 
company  to  fence  its  road  where  it  was  located  and  the  animals  were  in- 
crossed  the  plaintiff *s  lands,  no  venue    jured,  and  avers  that  the  land  so  de- 


was  laid  in  the  margin  of  the  declara- 
tion, but  the  injury  was  located  terri- 
torially upon  land  in  the  county  where 
suit  was  brought.  It  was  held  that  the 
omission  of  the  venue  was  purely  tech- 
nical and  was  cured  by  Comp.  Laws 
Mich.  (1871),  §  6051  (Comp.  Laws  1897, 
§  10,272);  Grand  Rapids,  etc.,  R.  c5o. 
V.  South  wick,  30  Mich.  444. 

1.  'Indiana,  —  Evansville,  etc.,  R. 
Co.  If.  Epperson,  59  Ind.  438;  Toledo, 
etc.,  R.  Co.  V.  Milligan,  52  Ind.  505; 
Louisville,  etc.,  R.  Co.  v.  Kious,  82 
Ind.  357;  Lake  lErie,  etc.,  R.  Co.  v. 
Fishback,  5  Ind.  App.  403;    Chicago, 


scribed  was  in  the  county  where  the 
suit  was  brought,  it  is  sufficient  on  de- 
murrer. Louisville,  etc.,  R.  Co.  v, 
Davis,  83  Ind.  89. 

Where  the  complaint  avers  that  the 
road  was  located  upon  a  certain  section 
of  land  in  the  county  where  the  action 
was  brought,  that  a  portion  of  the  road 
upon  said  section  was  not  fenced,  and 
by  reason  thereof  the  stock  went  upon 
the  road  and  were  then  and  there  in- 
jured, it  is  sufficient  to  show  that  the 
injury  occurred  in  the  county  where 
the  action  was  brought.  Louisville, 
etc.,  R.  Co.  V.  Wilkerson,  83  Ind.  153, 


etc.,  R.  Co.  V.  Wheeler,   14  Ind.  App.  following  Toledo,  etc.,  R.  Co.  v,  Cory, 

62;    Lake  Erie,  etc.,  R.  Co.  v.  Rinker,  39  Ind.  218. 

16  Ind.   App.  334;    Indianapolis,  etc..  Where  the  complaint  alleges  that  the 

R.  Co.  V.  Wilsey,  20  Ind.  229;  Indian-  company  was  indebted  to  the  plaintiff 

apolis,  etc.,  R.  Co.  v.  Renner,  17  Ind.  in  a  certain  sum  **  for  a  brown  mule 


killed  by  the  cars  and  locomotive  of 
the  defendant,  run,  etc.,  and  passing 
through  the  said  county  of  Dearborn, 
state  of  Indiana,  at  said  county  of 
Dearborn,"  it  is  sufficient.  The  words 
**  at  said  county  of  Dearborn  "  clearly 
refer  to  the  place  where  the  act  com- 
plained of  occurred,  and  are   an  un- 


135. 
Kansas.  —  St.  Louis,  etc.,  R.  Co.  r. 

Byron,  24  Kan.  350;  Hadley  v.  Central 

Branch  Union  Pac.  R.  Co.,  22    Kan. 

359;  Kansas  City,  etc.,  R.  Co.  v.  Burge, 

40  Kan.  734,  40  Am.  &  Eng.   R.  Cas. 

181;   Wichita,  etc.,  R.  Co.  v.  Gibbs,  47 

Kan.  274. 

See  also  supra^  IX.  z.  Jurisdiction  and  equivocal  averment  of  the  venue.     In- 

Venue.  dianapolis,  etc.,  R.  Co.  v.  McKinney, 

2.  Snffieient  Allegations.  —  The  venue  24  Ind.  283. 
is  sufficiently  laid  under  the  Indiana  Where  the  plaintiff  alleged  that  the 
statute  where  the  complaint  alleges  defendant  company  owned  and  ope.r- 
that  the  defendant  was  operating  a  at ed  the  road  over  and  across  the  plain- 
railroad  in  the  county  where  the  action  tiff's  premises  in  Reno  county,  and  that 
is  brought  and  that  the  injury  occurred  the  defendant  killed  the  plaintiff's  cow 
in  said  county.  Detroit,  etc.,  R.  Co.  "  on  the  said  railway  track  of  said  de- 
V.  Barton,  61  Ind.  293;  Detroit,  etc.,  R.  fendant  and  by  the  operation  of  said 
Co.  V.  Blodgett,  61  Ind.  315;  Louis-  railway,"  and  no  other  railroad  or  rail- 
ville,  etc.,  R.  Co.  v.  Hixon,  loi  Ind.  way  track  was  mentioned  in  the  plead- 
337.  ings  except  the  one  through  the  plaio- 
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(2)  Time  and  Place  of  Injury,  —  The  declaration  or  complaint 
should  state  the  time  and  place  of  the  injury  with  reasonable 
certainty.*  This  is  so  under  some  statutes  for  the  purpose  of 
informing  the  railroad  officials  with  reasonable  certainty  as  to  the 
circumstances  attending  the  alleged  injury,  so  that  they  may  act 
advisedly  in  the  investigation  of  the  case,  either  with  the  view 

of  voluntary  adjustment  or  of  defense  at  law.*     Under  other 

tiff'sfarm.it  was  held  sufficient  to  show  plaint  stated   that   the  stock    entered 

the  injury  in  Reno  county,  where  the  upon  the  railroad  immediately  north 

suit  was  brought.    Wichita,  etc.,  R.  Co.  of  the  city  of  La  Fayette.     A  motion  to 

V,  Gibbs,  47  Kan.  274.  make  the  complaint  more  specific  as  to 

InBoffloient     Allegations.  —  A      com-  the  place  of  entry  on  the  track  was  cor* 

plaint  alleging  that  the  defendant  was  rectly  overruled.     Louisville,  etc.,  R. 

operating  a  railroad  through  the  plain-  Co.  v.  Consolidated  Tank  Line  Co.,  4 

tiff's  farm  in  the  county  where  the  suit  Ind.  App.  40. 

is  brought,  and  that  the  plaintiff's  stock  Averment  of  Iqjory  on  Track.  —  In  an 
strayed  upon  the  track  at  a  point  where  action  on  the  case  against  a  railroad 
it  was  not  securely  fenced,  is  entirely  corporaliun  for  killing  cattle  by  care- 
insufficient  to  show  that  the  injury  oc«  lessly  and  unskilfully  running  its  loco« 
curred  In  the  county  where  suit  is  motives  against  them,  the  declaration 
brought.  Lake  Erie,  etc.,  R.  Co.  v,  need  not  aver  that  this  was  done  on  the 
Fishback.  5  Ind.  App.  403.  defendant's  railroad  track.  Baylor  v, 
A  complaint  averring  that  the  plain-  Baltimore,  etc.,  R.  Co.,  9  W.  Va.  370; 
tiff  is  the  owner  of  a  farm  in  the  county  Housatonic  R.  Co.  v,  Waterbury,  23 
where   suit  is   brought,  and    that  his  Conn.  loi. 

stock  entered  on  the  railroad  track  at  a  Eifect  of  Withdrawing  Count  on  AUega- 
point  on  his  neighbor's  land  which  was  tions  of  Time  and  Flaoe.  —  In  Cleveland, 
unfenced,  is  insufficient.  The  neigh-  etc.,  R.  Co.  v.  Rice,  48  111.  App.  51,  the 
bor's  lands  might  be  in  another  county  plaintiff  sued  for  an  injury  to  stock, 
than  the  one  where  suit  is  brought,  and  filed  a  declaration  in  two  counts. 
Chicago,  etc.,  R.  Co.  v,  Wheeler,  14  The  first  was  in  due  form  and  stated 
Ind.  App.  62.  the  county,  state,  and  term  of  court. 
In  Lake  Erie,  etc.,  R.  Co.  7.  Rinker,  the  names  of  the  parties,  and  the  na- 
16  Ind.  App.  334,  it  was  held  that  ture  of  the  action,  etc.  The  second 
where  it  was  averred  in  the  complaint  count  commenced:  **^nd  whereas, 
that  the  appellant  operated  a  railroad  also,  the  said  defendant  before  and  on 
in  the  countv  where  the  suit  was  the  day  aforesaid,  in  the  county  afore- 
brought,  and  tnat  the  animal  was  killed  said,  was  a  railroad  corporation,"  etc. 
upon  said  road,  it  sufficiently  appeared  At  the  trial  the  first  count  was  with* 
that  the  injury  occurred  in  the  county  drawn.  It  was  held  that  it  was  still  a 
designated.  part  of  the  declaration  so  far  as  it  con- 
As  to  Objections  for  defects  in  the  tained  a  statement  of  the  time,  place, 
complaint  for  not  showing  injury  in  etc.,  of  the  occurrence,  so  as  to  make 
the  county  where  suit  brouj^ht,  see  the  second  count,  by  reference  thereto, 
supra^  tX.  2.  Jurisdiction  and  Venue.  complete. 

1.  Soi&cient  Statement  of  Place  of  In-  Consulting  Annexed  Aooonnt  to  taivply 

jiury. —  In  an  action  under  the  Florida  Date. —  Where  a    declaration   for   the 

statute  (Acts  1887,  c.  3740)  for  injury  killing  of  stock  by  reckless  negligence 

by  negligence  it  is  not  necessary  in  re-  in  running  a  train  sets  forth  in  sub- 

spect  to  locality  to  set  forth  more  than  stance  a  tort,  though  the  form  be  in 

that  the  accident  occurred  on  the  de-  part  appropriate  to  an  action  on  con- 

fendant's  road  in  a  named  county.     A  tract,  the  declaration  may  be  upheld  as 

more  particular  statement  of  the  place  one  complaining  of  the  tort;   and  an 

of  such    occurrence  is   not   required,  account  annexed  and  referred  to  in  the 

Jacksonville,  etc.,  R.   Co.  v,  Wellman,  body  of  the  declaration  may  be  coo- 

26  Fla.  344.  suited  to  supply  a  requisite  date  which 

Bnffident  Statement  of  Place  of  Entry  is  not  otherwise  fully  alleged  or  dis- 

on  Track.  —  In  a  complaint  for  killing  closed.     Chattanooga,  etc.,   R.  Co.  v, 

stock  which  had  wandered    upon   the  Palmer,  89  Ga.  161. 

track  where  it  was  unfenced,  the  com-  2.  Alabama  —  Statutory  Provision  and 
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statutes  the  place  must  be  alleged  in  order  that  it  may  be  seen 
that  the  plaintiff  has  a  right  of  action  under  the  statute.^ 

(3)  Manner  of  Injury —  Collision  with  Train.  —  In  an  action  at 
common  law  for  injury  to  animals  through  negligence  or  wilful 
misconduct,  or  under  some  of  the  state  statutes,  it  is  believed 
that  the  complaint  may  properly  charge  the  injury  to  have  been 
done  in  some  way  other  than  by  collision  with  the  defendant's 
locomotives,  cars,  etc.*  But  under  the  provisions  of  the  statutes 
of  some  of  the  states,  in  order  to  charge  the  railroad  company 
with  liability  the  complaint  must  clearly  allege  that  the  injury 
was  done  by  the  defendant's  locomotives,  cars,  or  carriages*' 

Purpose^  —  Under     Code     Ala.     1876,  1.  See  Quick  v,  Hannibal,  etc.,  R. 

g  1711,  it  was  necessary  to  state  the  Co.,  31  Mo.  399;    Miles  r.   Hannibal, 

lime  when  and  the  place  where  the  kill-  etc.,  K.  Co.,  31   Mo.  407;    Dyer  v.  Pa- 

ing  or  Injury  occurred,  whether  the  cific  R.  Co.,  34  Mo.  147. 

suit  was  commenced  before  a  justice  of  8.  See  Indianapolis,  etc.,  R.  Co.  v. 

the  peace  or  in  the  Circuit  Court,  for  McBrown,  46  Ind.  22g;  East  Tennessee, 

the    purpose    indicated    in    the    text,  etc.,  R.  Co.  v.  Carloss,  77  Ala.  44J 

East  Tennessee,  etc.,  R.  Co.  z\  Car-  8,  Indiana. —  In  an  action  under  the 

loss,  77  Ala.  443;    Western  R.  Co.  v,  Indiana  statute   for   killing  stock  the 

Sistrunk,   89    Ala.    352;    South,    etc.,  complaint,  to  be  sufficient,  must  clearly 

Alabama  R.  Co.  v,  Schafner,  78  Ala.  allege  that  the  killing  complained  of 

567.     But  it  seems  that  this  provision  was  done  by  the  defendant's  locomo- 

was  repealed  by  its  omission  from  the  tive  or  cars.     Pittsburgh,  etc.,  R.  Co. 

Code  of  1886.     Western  R.  Co.  r.  Sis-  v,  Hannon,  60  Ind.  417.    See  Indian* 

trunk,  85  Ala.  352.  apolis,   etc.,   R.   Co.   v.  McBrown,  46 

To  What  Cases  Applicable.  —  If  the  Ind.  229. 
killing  or  injury  was  occasioned  in  any  Before  Justice '^  Method  of  Objection. 
manner  other  than  by  a  locomotive  or  — A  complaint  which  does  not  allege 
cars,  the  statute  Was  not  applicable,  that  the  injury  or  death  was  caused  by 
and  a  complaint  as  at  common  law,  the  defendant's  locomotive,  cars,  or 
without  conforming  to  the  require-  other  carriages  is  bad,  even  in  the 
menis  of  the  statute  as  to  the  aver-  court  of  a  justice  of  the  peace,  on  de- 
ments of  time  and  place,  was  sufficient,  murrer,  motion  in  arrest,  or  motion  to 
Souih,  etc..  Alabama  R.  Cor  c  Schaf-  dismiss.  Pittsburgh,  etc.,  R.  Cu.  r. 
ner,  78  Ala.  567.  Troxell,  57  Ind.  246. 

Sufficiency  of  Averments.  ■ —  In   East  Aider  by  Verdict.  —  But  a  complaint, 

Tennessee,  etc.,  R.  Co.   c^.  Carloss,  77  good   in  other    respects,   which  avert 

Ala.  443,  It  was  held  that  under  Code  that  the  defendant "  ran  against  and 

1876,  the  time  should  be  stated  to  be  a  over  the  said  mare  of  (he  plaintiff  and 

specified   dav  of  a  given  month  and  killed  "  her,  not  shewing  that  the  in* 

year.     The  place  should  be  averred  to  jury  was    done    by   the    locotnotives, 

be  at  a  given  locality  along  ihe  line  of  cars,  or  other  carriages  run  upon  the 

the   road,  describing  its  distance   and  road,  is  good  after  verdict.     The  defect 

direction  from  a  named  depot,  or  other  cannot   be   raised    for   the    first    time 

known  point.     Anything  more  general  on  appeal.     Louisville,  etc.,  R.  Co.  v. 

than  this  would  not  be  sufficiently  cer-  Harrington,   92    Ind.  437,   19    Am.  & 

tain  under  the  statute.  Eng.   R.  Cas.  606,  distinguishing  PittS- 

But  a  complaint  was  held  10  comply  burgh,  etc.,  R.  Co.  v.  Troxell,  57  Ind. 
with  the  statute,  and  to  be  sufficiently  246;  Pittsburgh,  etc.,  R.  Co.  f.  Han- 
certain,  where  it  averred  the  time  and  non,  60  Ind.  417. 

place  of  the  alleged  injury  as  **  on  or  Complaint  Certain  to  Common  Intent. 

about  the  20th  of  September.    1887,"  —Although  it  does  not  appear  clearly 

and  as  '*  at  a  place  on  said  railroad  from  the  complaint  whether  it  was  the 

about    seventy-five     or   one    hundred  agents  and  servants  or  the  locomotive 

yards  distant  from  Cowles  station  in  and  cars  of  the  defendant  that  killed 

Macon  county."     Western  R.  Co.  v.  the  animal  sued  for,  still  the  complaint 

Sistrunk,  85  Ala.  352.  is  sufficient  if  on  this  point  \\  is  certain 
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(4)  Character y  Ownership ,  Possession^  Operation,  etc,  0/ Road — 
(a)  Gharaoter  of  Befendanti  as  Corporation,  Agents,  Individuals,  ete.  —  In  an 
Action  at  Common  Law  for  the  negligent  killing  of  stock  it  is  not 
necessary  for  the  declaration  to  allege  that  the  defendants  were 
a  railroad  corporation  or  were  the  agents  of  such  corporation,  or 
to  show  in  what  character  or  capacity  they  were  using  the  road.* 

Bat  Where  a  Stotnte  Creates  a  Liability  against  a  corporation  which 
would  not  exist  against  individuals,  it  will  be  necessary  for  the 
declaration  to  contain  averments  that  the  defendants  were  a  rail- 
road corporation  or  that  they  were  the  agents  thereof  etc.* 

(b)  Ownership,  Possession,  and  Operation.  —  It  is  believed  that  a  com- 
plaint against  a  railroad  company  for  injuring  the  plaintiff's  stock, 
to  be  good  at  common  law  or  under  some  of  the  state  statutes, 
must  aver  that  the  train  by  which  the  injury  was  committed 
belonged  to  the  defendant  or  was  run  over  its  road,'  or  that  the 

to    a    common    intent.     Indianapolis,  cattle  guards  and  fences  on  the  plain- 

.etc.,  R.  Co.  V,  Bishop,  29  Ind.  202.  tiff's  farm  and  at  his  farm  crossings,  it 

Sufficient  Allegation  to  Show  Animal  was  held  that  the  declaration  must  al- 

on   Track. — An  allegation   in  a  com-  lege  that  the  defendants  were  a  railroad 

plaint  that  the  railroad  company  ran  its  corporation,  or  the  agents  of  such  cor- 

train  at  and  against  the  animal,  etc.,  poration,  or  show  in  what  character  or 

at  a  point  on  its  line  of  railroad,  etc.,  capacity  they  were  using  the  road.     A 

which  point  on  said  railroad  of  contact  declaration  against  the  defendants  as 

and    killing   was    in  a    township  and  individuals  was  held  not  sufficient  to 

county   named,   is    sufficient   to  show  charge  them  with  liability  under  the 

that  the  animal   was  on  the  railroad  statute.      Cooley   v.  Brainerd,  38  Vt. 

track.     Chicago,  etc.,  R.  Co.  v.  Nash,  394. 

I  Ind.  App.  298.  Michigan — Allegation  of  Incorporation 

Kiisoari.  —  See  Laffertv  z/.  Hannibal,  or  Competenoy  to  Be  Sned.  —  Where  the 

etc.,   R.   Co.,  44  Mo.  291;    Seibert   v.  declaration   in  an  action  for  injury  to 

Missouri,  etc.,  R.  Co.,  72  Mo.  565.  animals    charged    the    defendants   as 

A  recovery  of  double  damages  can-  corporations, ''owning,  occupying,  and 

not  be  had,  under  Rev.  Stat.  Mo.  (1889),  doing  business  on  and  over  the  Grand 

g  2611,  for  injury  to  stock  caused  by  a  Rapids  &  Indiana  Railroad,  in  Allegan 

failure  to  fence,  though  the  complaint  county,   Michigan,   under  the  laws  of 

prayp  double  damages,  where  there  is  the  state  of  Michigan,"  and  they  ap- 

no  averment  of  an  actual  collision  be-  peared  and  pleaded  by  name  by  their 

tween  the  train  and  the  animals.     But  attorney,    it    could    not    be    objected 

the  complaint    may    be    amended    to  under  a  plea  of  general  issue  that  the 

bring  the  case  within   Rev.  Stat.  Mo.  declaration  did  not  allege  the  defend- 

(1889),    §    2612,    affording    a    remedy  ants  to  be  corporations  or  otherwise 

where     under    certain    circumstances  competent  to  be  sued.     Grand  Rapids, 

stock  has  been  frightened  and  injured  etc.,  R.  Co.  v,  Southwick,  30  Mich.  444. 

by  passing  trains.     Geiser  v.  St.  Louis,  8.  Indiana.  —  Toledo,  etc.,   R.  Co.  v. 

etc.,  R.  Co.,  61  Mo.  App.  459.  Weaver,  34  Ind.  298;  Pittsburgh,  etc., 

1.  Declaration  Against   IndlvidaaLi.  —  R.  Co.  v,  Hannon,  60  Ind.  417. 

Therefore  a  declaration  that  the  indi-  Miesonri  —  Immaterial  to  Charge  I^jnry 

vidual  defendants  by  their  servants  so  by  Defendant,   Licensee,  or  Lessee. —  In 

carelessly,  negligently,  and  improperly  an  action  under  the  Missouri  statute 

drove,  ran,  and  used  their  locomotive  for  injury   to    animals   by  failure   to 

in  and  along  their  railroad,  etc.,  that  fence,   the  liability  of  the  defendant 

the  plaintiff's  stock  was  killed,  shows  a  arises  out  of  its   neglect  to  perform 

good  cause  of  action  at  common  law.  its  statutory  duty  in  respect  to  fencing 

Cooley  V,  Brainerd,  38  Vt.  394.  its  road,  and  it  is  immacerial  whether 

8.  Vermont.  —  In  an  action  under  the  the  injury  was  done  by  the  cars  of  the 

Vermont  statute  in  force  in  1866,  for  defendant  or  by  those  belonging  to  its 

injury  to  stock  caused  by  the  want  of  licensee  or  lessee.     Therefore  it  is  im- 
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defendant  was  controlling  and  operating  the  road.* 

(5)  Negligence  or  Failure  to  Fence,  —  In  most  of  the  states  an 
action  against  a  railroad  company  for  injury  to  animals  must  be 
based  on  the  common-law  ground  of  negligence  or  on  the  statu- 

material  whetherthe  statement  charges  w^ords  "or  other   person    unknown," 

the  injury  to  have  been  done  by  the  etc.,  cannot  be  regarded  as  surplusage 

one  company  or  the  other.     Price   v.  and   stricken    our.     Wabash,   etc.,   R. 

Barnard,  70  Mo.  App.  175.  Co.  v.  Rooker,  90   Ind.  581,  15  Am.  & 

Snffldeiit  Ayerment  of  Ixgnry  by  Defend-  Eng.  R.  Cas.  559. 
ant.  —  A  complaint  in  Indiana  before  a        Snit  Against  Two  Sailroads  —  Eolation 

justice  of  the  peace  alleging  that  **  a  to  Each  Other.  — In  a  suit  against  two 

locomotive  owned  and  used  by  the  said  railroad  companies  for  injuries  to  stock 

defendant  on  its  railroad  "    ran  over  it  was  held  to  be  sufficient  to  charge 

and  killed  the  plaintiff's  stock  at  a  point  in  the  complaint  that  the  act  was  done 

where  the  road  was  not  fenced,  is  suffi-  by  both  corporations,  without  slating 

cient   by    the    liberal  construction   of  what   relation   they  sustained  to  each 

pleadings  before  justices  to  show  that  other,  though  it  might  be  important  to 

the  defendant  committed  the  injury,  show  on  the  trial  what  their  relations 

White  Water  Valley  R.  Co.  v.  Quick,  were.     Indianapolis,   etc.,    R.    Co.    v. 

30  Ind.  384.  Warner,  35   Ind.   515,  followed  in    In- 

BoAcient  ATorment  of  Ownership  After  dianapolis,  etc.,  R.  Co.  v.  Johnson,  36 

Yerdiet.  —  An   allegation   thai    a    com-  Ind.  267. 

pany  **  by  its  locomotive  and   train  of        But   in   a  suit   against  two  railroad 

cars  then  and  there  running  on  its  rail-  companies,  a  complaint  charging  that 

road,  at  a  point  thereon  where  its  rail-  a  horse  was  killed  on  the  road  of  one 

road  track  was  not  at  the  time  securely  of  the  companies,  where  the  track  was 

fenced   in,"   ran   over  and    killed  the  not  securely  fenced,  by  the  cars  of  the 

plaintiff's  stock,  though  somewhat  in-  other  company,  passing  over  the  road 

definite  and  uncertain  as  to  the  owner-  in  charge  of  the  officers  of  the  latter 

ship    of    the    railroad,    must    yet    be  company,    was   held   not   sufficient  to 

considered    sufficient    when    objection  charge  either  company   with   liability 

thereto  is  not  made  until  after  trial  and  under  the   statute   of  Indiana^  as  the 

verdict.     Pittsburgh,   etc.,    R.    Co.    v,  corporation  owning  the   track  was  not 

Hunt,  71  Ind.  229.  shown  to  have  leased  or  authorized  the 

1.  Soffident  Ayerment  of  Possession  and  use  of  its  road,  nor  was  the  company 
Operation.  —  In  an  action  under  the  In-  owning  the  cars  alleged  to  have  been 
diana  statutes  for  injury  to  stock  at  a  controlling  or  running  the  road  in  the 
point  on  the  road  where  it  was  not  corporate  name  of  the  corporation  own- 
securely  fenced,  the  complaint  charged  ing  the  road,  either  as  lessee,  assignee, 
thai  the  animals  "entered  upon  the  receiver,  or  otherwise.  Such  a  petition 
said  railway,  and  were  then  and  there,  does  not  state  a  cause  of  action  against 
by  the  locomotive,  cars,  and  carriages  either  company.  Cincinnati,  etc.,  R. 
of  the  said  defendant,  killed."  It  was  Co.  v.  Paskins,  36  Ind.  380,  5  Am.  R. 
held  that  the  complaint  sufficiently  al-  Rep.  ^^o^  followed  in  Cincinnati,  etc., 
leged  that  the  defendant  was  in  posses-  R.  Co.  v,  Townsend,  39  Ind.  38. 
sion  of  the, road  and  was  operating  the  Action  Against  One  Hot  Owner  of  Eoad 
train,  and  that  it  was  certainly  sufficient  — Name  of  (k>mpany.  —  Under  Rev.  Stat. 
where  the  action  was  commenced  be-  Ind.  (r88i),  §  4025,  it  was  held  that 
fors  a  mayor  of  a  city.  Wabash,  etc.,  when  a  complaint  did  not  allege  that  a 
R.  Co.  V,  La.sh,  103  Ind.  80.  defendant  shown  by  the  complaint  not 

Insnffioient  Ayerment  of  Party  (k>mniit-  to  be  the  owner  of  the  road  was  run- 
ting  Ixgnry  or  Ennning  Train.  —  A  com-  ning  or  controlling  it  in  the  corporate 
plaint  against  a  railroad  company  for  name  of  the  company  owning  it,  such 
killing  Slock  which  avers  that  the  act  complaint  was  insufficient  as  against 
was  done  by  "  said  defendant,  or  some  such  a  defendant.  Cincinnati,  etc.,  R. 
lessee  thereof,  or  other  person  un-  Co.  v,  Leviston,  97  Ind.  488,  19  Am.  & 
known  to  the  plaintiffs,"  is  bad  on  de-  Eng.  R.  Cas.  633.  And  in  order  to 
murrer.  Such  a  complaint  does  not  render  a  lessee  of  a  railroad  liable  for 
show  which  of  these  parties  ran  the  stock  killed  by  its  trains,  as  provided 
train   and    did    the    wrong,    and    the  by  the  above  statute,  i^  was   necessary 
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tory  liability  for  a  failure  to  fence  the  road ;  and  therefore  a  com- 
plaint which  fails  to  allege  either  negligence  or  carelessness  or  a 
failure  to  fence  is  insufficient  and  fatally  defective.*  If  the  com* 
plaint  is  insufficient  to  state  a  cause  of  action  under  a  statute 
relating  to  fencing,  and  negligence  is  not  alleged,  the  complaint 
cannot  be  good.* 

c.  In  Actions  on  Common-law  Grounds  —  (i)  In  General. 

In  an  action  at  common  law  or  on  common-law  grounds  for  injury 
to  animals  the  declaration  or  complaint  must  allege  the  injury  to 
have  been  caused  by  the  negligence,  carelessness,  unskilfulness, 
or  wilful  misconduct  of  the  railroad  company  or  its  servants.* 

for  the  complaint  to  allege  that  such  A  complaint  in  the  Common  Pleas  was 
lessee  was  running  or  controlling  the  in  the  following  words  and  form: 
road  in  the  corporate  name  of  the  "  The  Toledo  &  Wabash  Railway  Corn- 
company  owning  the  road.  Pitts-  pany,  to  Emanuel  F.  Lurch,  Dr.  1861. 
burgh,  etc.,  R.  Co.  v.  Bolner,  57  Ind.  November.  To  one  cow,  killed  by 
572;  Cincinnati,  etc.,  R.  Co.  v,  Norris,  your  locomotive  within  Clinton  town* 
61  Ind.  285;  Cincinnati,  etc.,  R.  Co.  v,  ship,  Cass  county,  Indiana,  $50."  It 
Bunnell,  61  Ind.  183;  J efiferson grille,  was  held  that  this  failed  to  state  a 
etc.,  R.  Co.  V,  Downey,  61  Ind.  287;  cause  of  action.  The  court  said:  "  It 
Pittsburgh,  etc..  R.  Co.  v.  Hannon,  60  is  not  a  cause  of  action  under  the  stat- 
Ind.  417.  But  it  was  held  not  to  be  ute,  because  it  does  not  aver  that  the 
necessary,  in  a  complaint  against  a  road  was  not  fenced.  It  is  not  a  cause 
railroad  company  showing  that  the  de-  of  action  in  tort,  at  common  law,  be- 
fendant  was  running,  controlling,  or  cause  it  does  not  aver  negligence, 
operating  another  railroad  on  which  the  *  •  *  it  is  not  a  cause  of  action  ia 
killing  or  injury  was  done,  to  allege  assumpsit  on  waiver  of  the  tort,  because 
that  such  road  was  run  or  operated  in  it  does  not  aver  that  the  railroad  com- 
the  name  of  such  defendant  or  to  allege  pany  made  use  of  the  dead  cow,  or  de- 
in  what  name  it  was  run  or  operated,  rived  any  benefit  from  killing  her,  or 
Cincinnati,  etc.,  R.  Co.  v,  Leviston,  97  made  any  promise  to  pay."  Toledo, 
Ind.  488,  19  Am.  &  Ensf.  R.  Cas.  633;  etc.,  R.  Co.  v.  Lurch,  23  Ind.  10. 
Wabash  R.  Co.  v,  Williamson,  3  Ind.  8.  Bellefontaine  R.  Co.  r.  Suman,  29 
App.  190.  Ind.  40;  Smith  t/.  Missouri  Pac.  R.  Co., 

1.  Indianapolis,  etc  ,  R.  Co.  v,  Sparr,  29  Mo.  App.  65;  Dyer  tr.  Pacific  R.  Co., 

15  Ind.  440;  Indianapolis,  etc.,  R.  Co,  34  Mo.   127;  Quick  v.  Hannibal,  etc., 

V,  Williams,   15    Ind.  486;  Baltimore,  R.  Co.,  31  Mo.  399. 
etc.,  R.  Co.  V,  Anderson,  58  Ind.  413;        8.  Jefferson ville  R.  Co.  v.  Martin,  10 

West  V.  Hannibal,  etc.,  R.  Co.,  34  Mo.  Ind.  416;  Indianapolis,  etc.,  R.  Co.  v, 

177;  Dyerr.  Pacific  R.  Co..  34  Mo.  127;  Taffe.  11  Ind.  458;  Indianapolis,  etc.. 

Quick  v.  Hannibal,  etc.,  R.  Co.,  31  Mo.  R.  Co.  v,  Fisher,  15  Ind.  203;  West  r. 

399.  Hannibal,    etc.,    R.    Co.,  34  Mo.   177; 

Even  Before  a  Jnitice  of  the  Peace  no  Dyer    r.    Pacific  R.   Co.,  34  Mo.    127; 

cause  of  action   is  stated   where   the  Quick  v.  Hannibal,  etc.,  R.  Co.,  31  Mo. 

petition  or  bill  of  particulars  does  not  399;  Johnson  v.  St.  Louis,  etc.,  R.  Co., 

allege   negligence  or  failure  to  fence.  76  Mo.  553. 

St.  Louis,  etc.,  R.  Co.  v,  McReynoIds,        Injury  by  Kegligont  Managemont    of 

24  Kan.   368;    Kansas  Pac.   R.  Co.  t^.  Train.  —  A  good  cause  of  action  at  com - 

Taylor,  17  Kan.  566:  Toledo,  etc.,  R.  mon  law  is  shown  by  a  petition  stating 

Co.  V,  Weaver,  34  Ind.    298;  Indian-  that  the  defendant,  while  running  its 

apolis,  etc.,  R.  Co.  v,  Brucey,  21  Ind.  locomotive   with  a   train    of    cars   at- 

215.     See  also  Toledo,  etc.,  R.  Co.  v.  tached,   negligently  struck   with   said 

Reed,  23  Ind.  loi.  locomotive  and  killed  animals  belong- 

Thib  Complaint  Is  Bad  Even  After  Vor-  ing  to  the  plaintiff.    Garner  v.  Hanni- 

dlot  if  it  fails  to  allege  negligence  or  bal,  etc.,  R.  Co.,  34  Mo.  235. 
failure  to  fence.       Indianapolis,  etc.,        A  declaration  to  recover  for  killing  a 

R.  Co.  V.  Brucey,  21  Ind.  215.  horse  alleged  that  the  defendant  was 

XUnttration  ot  DefeetiTO  Complaint.—  the  owner  of  the    railroad   and    was 
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(2)  Negligence  —  (a)  KeoeMity  of  Alleging.  —  Negligence  on  the  part 
of  the  railroad  company  is  ordinarily  the  basis  of  the  right  to 
recover  in  a  common-law  action,  and  it  must  be  averred  and 
proved.^ 

(b)  Xuuur  «f  Alleging  — -  General  Olutrgt  el  Hegligenee.  —  In  an  action 
for  injury  to  animals  by  the  negligence  of  a  railroad  company  it 
is  necessary  only  to  charge  the   negligence  generally;   and  to 

operating  it   by   running  locomotives  Haute,  etc.,  R.  Co.  v.  Smith,  19  Ind. 

and  trains  thereon;  that  the  plaintiff's  42;  Toledo,  etc.,  R.  Co.  v.  Weaver,  34 

horse  strayed  and  got  upon  the  defend-  Ind.  298;    Baltimore,  etc.,    R.   Co.  v. 

ant's  railroad,  and  that  the  defendant  Anderson,  58  Ind.  413;    Indianapolis, 

so  carelessly,  negligently,  and  improp*  etc.,  R.  Co.  v.  Clark,  21  Ind.  {50;  In- 

erly  ran,   conducted,  and  directed   its  dianapoHs,  etc.,  R,  Co.  v.  Brucey,  21 

locomotive  and  train,  that  such  loco-  Ind.  2x5;    Evansville,  etc.,  R.  Co.  v, 

motive  struck  the  plaintiff's  horse  with  Ross.  12  Ind.  446;  Indianapolis,  etc., 

freat  force  and  violence  and  killed  it.  R.  Co.  v.  Caudle,  60  Ind.  112;  Toledo, 

t  was  held  that  the  declaration  showed  etc.,   R.   Co.   v.   Bevin,   26   Ind,   443; 

a  good  cause  of  action  at  common  law.  Toledo,  etc.,  R.  Co.  v.  Lurch,  23  Ind. 

Rockford,  etc.,.  R.  Co.  v,  Phillips,  66  10;    Wright  v,    Indianapolis,  etc.,   R. 

111.  548.  Co.,  18  Ind.  168. 

IxSory  Through  Ve^leotto  Fill  Danger-  Louisiana.  —  Stevenson  v.   New  Or- 

OQsiole,-—  In  an  action  to  recover  dam-  leans  Pac.  R.  Co.,  35  La,  ^nn.  498. 

ages  for  injury  to  a  horse,  alleged  to  Virginia,  —  Orange,  etc.,   R,  Co,  r. 

have  been  caused  by  the  negligence  of  Miles^  76  Va.  773. 

the  defendant  in  not  having  its  switch  In  a  common-law  action  under  the 

premises  in  a  safe  and  suitable  con-  statutes  of  Alabama  making  a  railroad 

dition  for  use  by  persons  loading  cars  company  liable  for  injuries  to  stock 

for  shipment  of  freight  on  its  road,  the  when  they  result  from  the  negligence 

complaint  averred  that  the  plaintiff  was  of  its  servants  or  agents,  whenever  and 

engaged   with  his  team  of  horses  in  wherever  they  may  occur,  a  complaint 

loading  timber  at  the  usual  place  for  is  demurrable  unless  it  avers  that  the 

loading  timber  on  cars,  which  were  on  injury  was  negligent,  or  the  result  of 

the  defendant's  switch;  that  by  the  re-  negligence  on  the  part  of  the  d^fend- 

ipoval  of  a  stake  a  hole  had  been  left  ant,  its  agents,   or  servants.     Mobile, 

in  the  defendant's  right  of  way,  at  or  etc,,  R.  Co.  v.  Williams,  53  Ala.  59$; 

near  such  loading  place,  which  the  de-  South,  etc.,  Alabama  R.  Co,  r.  Hagood, 

fendant  had  negligently  omitted  to  fill;  53  Ala.  647. 

that  while  the  plaintiff  was  engaged  In  Louisiana  there  are  no  general 
with  his  team  of  horses  in  loading  tim-  statutes  compelling  railroad  companies 
ber  at  such  place  one  of  his  horses  to  fence  their  tracks;  hence  a  plaintiff 
stepped  into  the  hole  and  was  injured;  suing  for  stock  killed  must  make  bis 
that  a  covering  of  snow  prevented  th^  case  certain,  as  in  other  suits  for  dam- 
plaintiff  from  seeing  said  hole;  that  ages;  that  is,  he  must  allege  and  prove 
the  injury  to  the  horse  was  without  that  the  injury  to  his  property  was  the 
negligence  on  ihe  part  of  the  plaintiff,  result  of  culpable  negligence  on  th^ 
It  was  held  that  the  complaint  stated  a  part  of  the  corporation  or  its  employees, 
good  caose  of  action.  Chicago,  etc.,  Stevenson  v.  New  Orleans  Pac.  R.  Co., 
R.  Co.  V,  De  Baum,  2  Ind.  App.  281.  35  La.  Ann,  498.     See  also  Tillotson  v, 

1.  Florida,  —  Savannah,  etc.,  R.  Co,  Texas,  etc.,  R.  Co.,  44  La.  Ann.  95. 

V.  Geiger,  21  Fla.  669,  29  Am.  &  Eng.  Defiset  Kot  Cured  by  Statute  of  Jeofails. 

R,  Cas,  274.  58  Am.  Rep.  697;  Jackson-  —  In  an  action  at  common  law  for  in- 

ville,  etc.,  R.  Co.  v.  Garrison,  30  Fla.  jury   to  stock  by  a  railroad  company 

557.  the  action  cannot  be  sustained  unless 

Illinois,  —  Terre  Haute,  etc.,  R.  Co.  the  injury  is  alleged   and   proved   to 

V,  Augustus,  21  111.  186;  Chicago,  etc.,  have  been  caused  by  the  negligence  or 

R.  Co.  V,  Carter,  20  III.  391.  misconduct  of  the  company.     Such  a 

Indiana,  —  Indianapolis,  etc.,  R.  Co.  fatally  defective  complaint  is  not  cured 

V,  Williams,  15  Ind.  486;  Indianapolis,  by   the  statute  of  jeofails.      Orange, 

etc.,  R.  Co.  V.  Sparr,  15  Ind,  440;  Terre  etc,  R.  Co.  v.  Miles,  76  Va,  773, 
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allege  that  the  act  which  resulted  in  the  injury  was  negligently 
and  carelessly  done,  without  averring  the  specific  acts  consti- 
tuting the  negligence,  is  sufficient  to  withstand  a  demurrer.* 
Thus  an  averment  in  the  complaint  that  the  train  of  the  defend- 
ant's company  was  so  negligently  and  carelessly  operated  that 
the  plaintiff's  stock  was  injured  is  a  sufficient  statement  of  the 
negligence.* 


1.  Florida, — Jacksonville,  etc.,  R. 
Co.  z:  Jones,  34  Fla.  286. 

India fM,  —  Ohio,  etc.,  R.  Co.  v. 
Craycraft,  5  Ind.  App.  335. 

Minnesota,  —  Clark  v.  Chicago,  etc., 
R.  Co.,  28  Minn.  69. 

Missouri.  —  McPheeters  v,  Hanni- 
bal, etc.,  R.  Co.,  45  Mo.  22;  Ravens- 
craft  V,  Missouri  Pac.  R.  Co.,  27  Mo. 
App.  617;  Mack  V,  St.  Louis,  etc.,  R. 
Co.,  77  Mo.  232. 

Texas.  —  Galveston,  etc.,  R.  Co.  v. 
Dyer,  (Tex.  Civ.  App.  189(6),  38  S.  W. 
Rep.  218. 

West  Virginia.  —  Hawker  v.  Balti- 
more, etc.,  R.  Co.,  15  W.  Va.  628.  See 
Blaine  v.  Chesapeake,  etc.,  R.  Co.,  9 


locomotive  upon  them,  and  did  not  use 
any  precaution  to  prevent  the  injury, 
it  is  not  necessary  to  aver  in  addition 
to  this  that  the  injury  could  have  been 
prevented  by  the  use  of  proper  precau- 
tion. Hawker  v.  Baltimore,  etc.,  R. 
Co.,  15  W.  Va.  628. 

ConBtruetioii  of  Word  "SadklflH."  — 
The  word  '*  reckless,"  as  employed  in 
the  complaint  in  an  action  against  a 
railroad  company  to  recover  damages 
for  "the  negligent,  careless,  or  reck- 
less killing  "  of  live  stock,  should  be 
construed  to  mean  no  more  than  a 
want  of  that  degree  of  care  required  by 
law  of  the  defendant's  employees  in 
the  operation  of  the  train  which  col- 


W.  Va.  252;  Baylor  t/.  Baltimore,  etc.,  lided  with  the  plaintiff's  cattle.     Louis- 

R.  Co.,  9  W.  Va.  270.  ville,  etc.,    R.  Co.  v.  Barker,   96  Ala. 

United  States. —  Gulf,  etc.,  R.  Co.  v.  435. 

Washington,  49  Fed.  Rep.  347.  8.  Jacksonville,  etc.,  R.  Co.  v.  Garri- 

And   see   in   general   article   Nbgli-  son,  30  Fla.  557;  Jacksonville,  etc.,  R. 

GENCE,  vol.  14,  p.  329.  Co.  V.  Jones,  34  Fla.  286;  Western  R. 

Under  the  liberal  construction  placed  Co.  v.  Lazarus,  88  Ala.  453. 

on  the  Alabama  statute  requiring  brev-  IxiBtaiioes    of   Snffldent  Allegationi.  — 

ity  in   pleadings   (Code  1886,  §   2664;  The  averment  that  the  "  defendant,  by 

Code  1896,  §  3285),  a  general  averment  its  servants  and  agents,  carelessly  and 

of  negligence  on  the  part  of  the  defend-  negligently  caused  one  of  defendant's 

ant*s  servants,  and  consequent  injury  locomotives  with   a   train   of  cars  at- 

to  the   plaintiff's  horse,   may  be  suffi-  tached  thereto  to  strike  a  milch  cow, 

cient  in  a  complaint  claiming  damages,  the  property  of  plaintiff.'*  etc.,  is  suffi- 

without  a  statement  of  the  particular  cient.     McPheeters  v.  Hannibal,  etc., 

facts;    but  if   the  particular  facts  are  R.  Co., 45  Mo.  22. 

stated,    they   must  show  that  the  in-  A  declaration  alleging  that*' the  said 

juries   were   the   natural  consequence  defendant  negligently,  carelessly,  and 

thereof,  or  the  damages  not  too  remote,  wrongfully  caused  a  train  of  cars  upon 

Stanton  z^.  Louisville,  etc.,  R.  Co.,  91  its  said  railroad  and  under  said  defend- 

Ala.  3S2.  See  also  South,  etc.,  Alabama  ant's  control  to  be  propelled  and  driven 

R.  Co.  V.  Thompson,  62  Ala.  494;  East  with  great  force  in  and  upon  the  fat 

Tennessee,  etc.,  R.  Co.  v.  Watson,  90  cattle  of  the  plaintiff,  whereby  three  of 

Ala.  41.  said  fat  cattle  were  instantly  killed  and 

Eflbrts  and  Preoautioiui  to  Avoid  Injury,  several    others  were  greatly   bruised, 

—  It  is  not  necessary  to  plead  such  par-  wounded,  and  injured,"  is  a  sufficient 

ticular  facts  as    that   the  defendant's  allegation  of  negligence  without  speci- 

agents  did  not  exercise  proper  efforts  fying  the  particular  acts  or  omissions, 

to  avoid  killing  the  animals  after  they  Hawker  v.  Baltimore,  etc.,  R.  Co.,  15 


were  observed  to  be  on  the  track. 
Galveston,  etc.,  R.  Co.  v.  Dyer.  (Tex. 
Civ.  App.  1896)  38  S.  W.  Rep.  218. 

And  where  it  is  substantially  alleged 
that  the    defendant,    after  seeing   the 


plaintiff's    cattle    on    the    track,     did 

wrongfully  and   negligently  propel  its    down,    killing  one  and    injunng 
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An  allegation  that  the  defendant 
by  culpable  carelessness,  negligence, 
unskilfulness,  and  mismanagement 
wrongfully  ran  a  locomotive  sCgainst 
the  plaintiff's  horses  and  threw  them 

an- 


IiquiM  to  Animals.  RAILROADS,       DeoUration,  Complaint,  etd« 

Conolniioni  and  Faeti.  —  A  general  allegation  of  negligence  or  care- 
lessness in  the  management  of  a  train  is  not  a  mere  conclusion  of 
law,  but  it  is  a  statement  of  an  ultimate  fact  allowed  to  be 
pleaded.  * 

eroM  Vagliganeo.  —  In  an  action  on  the  case  for  injury  to  animals 
it  is  never  necessary  for  the  complaint  to  allege  gross  negligence. 

other,  is  a  sufficient  statement  of  the  motion   to  make   more  specific.     This 

negligence,    etc.,   without  stating  the  language  is  not  the  general  allegation 

physical  facts  constituting  the  negli-  of  negligence,   but  goes   further  and 

gence.     Clark  v.  Chicago,  etc.,  R.  Co.,  states  the  particular  negligence,  viz., 

28  Minn.  6q.  the  running  of  the  train.     Ohio,  etc., 

An  allegation  that  the  defendant "  by  R.    Co.    v.    Craycraft,    5    Ind.    App. 

its  agents  and  servants  did  run    *    *    *  335. 

one  of  their  engines  in  such  a  grossly  Allegation  ai  to  IklbetiYe  droning  and 
negligent  and  careless  manner  that  the  Dangeroni  Trottle.  —  In  an  action  for  an 
same  ran  against  and  over  "  the  plain-  injury  to  the  piaintifif' s  horse  at  a  rail- 
tiff's  cow  and  killed  her,  is  a  sufficient  way  crossing  alleged  to  have  been 
allegation  of  negligence  to  withstand  a  carelessly  constructed  and  permitted  to 
mot; on  for  a  more  specific  statement,  remain  in  an  unsafe  condition,  a  com- 
Grinde  v.  Milwaukee,  etc.,  R.  Co.,  42  plaint  is  sufficient  where  it  alleges  that 
Iowa  376.  the  plaintiff  had  no  knowledge  of  the 

To  recover  damages  for  injuries  to  unsafe  condition  of  the  crossing,  and 

the   plaintiff's    horse   which  was    run  that  while  the  plaintiff's  employee  was 

over  and  killed  by  a  passing  train,  an  riding  the  horse  over  the  crossing  in  a 

averment  that   the    defendant    "  did,  careful   manner,   one  of   its   feet  was 

because  of  negligence  or  want  of  skill  caught  in  a  space  improperly  between 

of  defendant's  employees  in  the  man-  the   iron   on  one   side   of  the  railroad 

agement  or  running  of  said  train,  loco-  track  and   the  boards  of  the  crossing, 

motive,    or  cars,    run    over,    kill,   or  and   the   horse   in   trying  to  extricate 

disable  "  the  animal,  or  **  did,  because  itself  received  such  injuries  that  it  was 

of  the  negligence  or  want  of  skill  of  rendered   worthless.     Toledo,  etc.,   R. 

the  employees  of  said  defendant,  run  Co.  v.  Milligan,  2  Ind.  App.  578. 

over,  kill,  or  injure"  it,  is  sufficiently  In  a  common-law  action   for  negli- 

certpin   and  definite   in  the  statement  gence  in  injuring  the  plaintiff's  mare 

of  facts  constituting  negligence.     East  by  frightening  her  onto  a  trestle,  an 

Tennessee,  etc.,  R.  Co.  v,  Watson,  90  allegation  that  a  trestle  existed  over  a 

Ala.  41.  drain  at  the  east  end  of  a  cut  was  held 

All^ations  Held  Soffloient  After  Ver-  sufficient  to  show  that  it  was  unsafe 

diet.  —  An  allegation   substantially   to  for  horses  to   pass  over  it.      Indian- 

the  effect  that  the  plaintiff's  animal,  apolis,   etc.,    R.   Co.  v.  McBrown,   46 

being  upon  the  track  of  the  defend-  Ind.  229. 

ant's  railroad,   was  there  negligently  1.  Clark  v,  Chicago,  etc.,  R.  Co.,  28 

and  carelessly  run  over  and  killed  by  Minn.  69;  East  Tennessee,  etc.,  R.  Co. 

thedcfendant's  train  is  sufficient.    Such  z/.  Watson,  90  Ala.  41 ;  South,  etc.,  Ala^- 

a   declaration    is   good   after   verdict,  bama   R.   Co.    v.    Thompson,   62  Ala, 

although  the  evidence  showed  that  the  494.     And  see  in  general  article  Negli- 

negligence  consisted  in  failure  to  fence  gence,  vol.  14,  p.  329. 

as  required  by  statute,  and  not  in  the  It  does   not   follow    because    negli- 

management  of  the   train.      Smith  v,  gence  is  a  mixed  question  of  law  and 

Eastern  R.  Co.,  35  N.  H.  356.  fact  that  the  general  allegation  of  ncg- 

Soffioient  Allegations  of  Particnlar  Act  ligence  in  the  management  of  the  train 
of  Negligence.  —  An  averment  in  the  is  pleading  a  legal  conclusion  only, 
complaint  for  the  killingof  a  mule  that  The  facts  necessary  to  be  pleaded  are 
**  the  defendant,  *  *  *  without  any  net  merely  physical  facts,  and  the  gen- 
fault  or  negligence  on  plaintiff's  part,  eral  allegation  is  sufficient,  being  the 
carelessly,  negligently,  and  wrongfully  ultimate  fact  to  be  established  by  the 
ran  its  train  over  and  upon  the  plain-  evidence.  To  allege  more  would  be  to 
tiff's  brown  horse  mule,"  is  a  sufficient  plead  the  evidence,  which  is  not  allow- 
allegation  of  the  particular  act  of  neg-  able.  Grinde  v.  Milwaukee,  etc.,  R. 
ligence  complained  of  to  withstand  a  Co.,  42  Iowa  376. 
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When  the  right  to  recover  depends  upon  the  degree  of  negli- 
gence, it  is  a  matter  to  be  proved  and  not  pleaded,  and  gross 
negligence  may  be  proved  under  an  allegation  of  negligence.* 

Statement  of  Farticular  FaoU.  —  If  particular  facts  constituting  the 
negligence  are  stated,  they  should  show  that  the  injuries  were 
the  natural  consequence  thereof,'  and  where  a  plaintiff  in  stating 
his  cause  of  action  uses  general  allegations  of  negligence,  followed 
with  a  statement  of  the  specific  acts  relied  upon,  he  will  be  con- 
fined to  the  acts  specifically  alleged  upon  which  to  base  his  right 
to  recover.' 

I.  Chicago,  eie.;  R.  Cp.  v.  Carter,  so  Croesiiig.  —  Where  in  an  action  for  in- 
Ill.  390;  Central  Branch  R.  Co.  v.  jury  to  animals  the  complaint  alleged 
PhiUipi,  90  Kan.  9.  See  also  article  that  the  injury  was  caused  by  a  cross- 
Neoliobncb,  vol.  14,  p.  338.  ing  being  negligently  and  defectively 

AvenBAiit  of  KegllgeBOO  E^nlTalent  to  constructed  by  the  defendant,  it  was 
kjkj  DogNO  Thereof.  —  In  an  action  at  held  that  since  the  plaintiff  had  chosen 
common  law  for  the  negligent  injury  to  specify  in  what  the  negligence  con- 
of  stock,  an  averment  of  negligence  is  sisted  he  must  stand  by  the  statement 
equivalent  to  whatever  degree  of  neg-  with  his  proof,  and  proof  of  two  piles 
ligence  is  necessary  to  sustain  the  of  dirt  near  the  track  on  one  side  of  a 
pleading;  and  therefore  an  averment  forty-foot  highway  did  not  sustain  an 
that  the  defendant  so  carelessly,  negli-  allegation  of  negligence  in  the  con- 
gently,  and  improperly  ran,  conducted,  struction  of  the  crossing.  Ellis  v. 
and  directed  its  locomotive,  etc.,  is  Wabash,  etc.,  R.  Co.,  17  Mo.  App. 
nuffieient  to  admit  proof  of  gross  neg-  126. 

ligence,   and   upon   general  demurrer        Kogligenee  in    Kot  Preventing  Injury 

should  be  regarded  as  equivalent  to  an  After  Seeing  Cattle  on  Trade  —  A  declara- 

averment  of  whatever  degree  of  negli-  tion  alleging  that  injury  to  stock  was 

gence  is  necessary  to  sustain  the  plead-  caused  '*  solely  by  the  said  negligence 

ing.     Rockford,  etc.,    R.    Co.  v,  Phil-  and  carelessness  of  the  said  defendant 

lips.  66  111.  548.  in  this,  that  the  said  defendant,  seeing 

S.  Stanton  v,  Louisville,  etc.,  R.  Co.,  the  plaintiff's  said  fat  cattle  upon  its 

91  Ala.  380.  said    railroad,     *      •     *      recklessly, 

8.  Gulf,  etc.,  R.  Co.  v.  Younger,  jo  carelessly,  negligently,  and  wrongfully 
Tex.  Civ.  App.  141 ;  Wallace  v.  San  propelled  and  drove  its  locomotive  en- 
Antonio,  etc.,  R.  Co.,  (Tex.  Civ.  App.  gine  and  train  of  cars  upon  and  over 
1897)  42  S.  W.  Rep.  865.  See  Ravens-  said  fat  cattle,  and  •  *  •  did  wan 
craft  V,  Missouri  Pac.  R.  Co.,  27  Mo.  tonly,  carelessly,  and  negligently  com- 
App.  617;  Waldhier  v.  Hannit>al,  etc.,  mlt  the  injury  and  wrong  aforesaid,  in 
R,  Co.,  71  Mo.  514;  Schneider  v.  Mis-  manner  aforesaid,"  amounts  to  an 
souri  Pac.  R.  Co,  75  Mo.  295.  allegation  that  the  defendant,  after  see- 

Faoto  BpoelaUy  Pleaded  Kot  Overcoming  ing  the  plaintiff's  cattle  on  the  track, 

Oonoral   Statement.  —  In    a    complaint  did  wrongfully  and  negligently  propel 

charging   that  the    defendant   by   the  its  locomotive  upon  them  and  did  not 

carelessness  and  negligence  of  its  serv-  use  any  precaution  to  prevent  the  in- 

ants  and  employees  ran  its  locomotive  jury.     It   is   not  necessary  to  aver  in 

and  train  of  cars   over   the   plaintiff *s  addition  to  this  that  the  injury  could 

animal  and  killed  it  at  a  highway  cross-  have   been   prevented   by    the  use  of 

ing,  and  that  he    was    without   fault,  proper  precaution.     But  under  such  a 

•te.,  the  facts  specially  pleaded  do  not  declaration  the  plaintiff  cannot  recover 

ovetcome  the   general  statement  that  if  the  evidence  shows  that  the  defend- 

the  railroad  company  by  the  careless-  ant's  servants  were  guilty  of  no  wrong 

nesa  and  negligence  of  its  servants  and  or  carelessness  after   the    cattle    had 

employees  ran  its  locomotive  and  train  been  seen  on   the    railroad,  although 

ef  cars  over  the  plaintiff's  animal  and  they  may  have  been  guilty  of  such  neg^ 

killed    it.     Chicago,    etc.,    R.   Co.   v.  ligence   before   the  cattle  were  seen. 

Nash,  (Ind.  1890)  24  N.  E.  Rep.  884.  Hawker  v,  Baltimore,  etc.,  R.  Co.,  15 

Alleging  NogUgonee  in  Ooaitraction  of  W.  Va.  628. 
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(o)  AlUgfttioai  of  Proxisiato  Oaue.  —  The  declaration  or  complaint 
should  charge  the  negligence,  carelessness,  unskilfulness,  etc.,  to 
have  been  the  proximate  cause  of  the  injury.*  It  is  believed  that 
any  averment  which  shows  that  the  negligence  of  the  defendant 
either  caused  or  reasonably  contributed  to  the  injury  complained 
of  or  that  the  injury  resulted  from  such  negligence  is  sufficient.* 

(d)  ITogatlTijig  Contributory  Vo^Uftnoe.  —  As  with  other  actions  based 
on  negligence,  the  authorities  are  very  conflicting  as  to  the  duty 
of  the  plaintiff  to  allege  that  the  injury  was  occasioned  without  his 
fault,  or  that  he  was  not  guilty  of  contributory  negligence.  This 
subject,  however,  has  been  fully  discussed  in  a  former  article.* 

(3)  Wilful  or  Intentional  Injury  —  Voooiiity  and  Sffoet  of  AUoging.  — 
In  order  to  entitle  a  party  to  recover  for  an  injury  to  animals  to 
which  his  own  negligence  has  contributed,  the  injurious  act  must 
have  been  purposely  and  intentionally  committed  with  a  design 
to  produce  the  injury,  or  it  must  have  been  committed  under  such 
circumstances  that  its  natural  and  probable  consequence  would  be 
to  produce  injury.  Therefore,  in  a  complaint  for  such  an  injury 
to  animals  there  should  be  language  which  can  be  construed  as 
charging  that  the  railroad  company  or  its  agents  who  did  the 
injurious  act  had  an  intent,  either  actual  or  constructive,  to 
commit  the  injury.* 

1.  Jeffersonville  R.  Co.  v,  Martin,  10  the   Indiana  statute,   and    it    is  then 

Ind.  416:  Indianapolis,  etc.,  R.  Co.  v.  averred  that  "  by  the   said   negligent 

Taffe,  II  Ind.  458;  Toledo,  etc.,  R.  Co.  acts  and  carelessness  of  said  defendant, 

V.   Bevin,  26  Ind.    443;    Indianapolis,  by    its    employees,    said    cattle   were 

etc.,  R.  Co.  V.  McClure,  26  Ind.  370;  killed,**  ihe  causal  connection  between 

Stanton  v.  Louisville,  etc.,  R.  Co.,  91  the  negligence  and  the  injury  is  suffi- 

Ala.  382;  East  Tennessee,  etc.,  R.  Co.  cienily   shown.      Cincinnati,   etc.,    R. 

V.  Watson,  90  Ala.  41.  Co.  v.  Hilizhauer,  99  Ind.  486. 

8.  Western  R.  Co.  v,  Lazarus,  88  Ala.  In  an  action  against  a  railroad  com- 

453;    East  Tennessee,   etc.,   R.   Co.  v.  pany  for  causing  the  death  of  a  horse, 

Watson,  90  Ala.  41.  the  plaintiff  filed  a  complaint  averring 

Soffident  Ayerment  of  Proximate  CauBe.  that  while  the  horse  was  being  law- 
—  An  allegation  that  a  certain  number  fully  driven  along  a  public  road  for  the 
of  the  plaintifif's  cattle,  particularly  de-  purpose  of  crossing  the  defendant's 
scribing  them,  **  were  killed,  and  the  track,  the  defendant's  servants  negli- 
other  one  injured  or  damaged  to  the  gently  posted  an  engine  at  said  cross- 
value  of  ten  dollars,  by  the  negligence  ing  and  negligently  allowed  steam 
of  the  defendant  in  running  a  train  of  to  escape  from  unusual  parts  of  said 
cars  and  locomotives  on  the  railroad  of  engine,  whereat  the  horse  became 
said  defendant;  *  *  *  and  thus  alarmed,  reared  up,  and  fell,  breaking 
became  wholly  lost  to  plaintiff,"  is  its  neck.  It  was  held  that  the  com- 
sufficfent  to  show  that  the  injury  com-  plaint  was  good  and  sufficiently  showed 
plained  of  was  caused  by  the  negli-  the  injury  to  be  the  natural  and  proxi- 
genre  of  the  defendant.  East  Tennes-  mate  result  of  the  defendant's  negli- 
see,  etc.,  R.  Co.  v,  Carloss,  77  Ala.  gence.  Louisville,  etc.,  R.  Co.  v, 
443-  Schmidt,  81  Ind.  264,  8  Am.  &  Eng.  R. 

Where  the  introductory  allegation  is  Cas.  248. 

that  the  cattle  were  killed  by  the  loco-  8.  See  article  Contributory  Negli- 

motive  and    cars   passing  over  them,  gence.  vol.  5,  p.  i. 

which   allegation    is   followed   by   the  4.  Chicago,  etc.,   R.  Co.  v.  Nash,  i 

statement  of  the  specific  acts  of  negli-  Ind.  App.  298. 

gence,  to  wit,  a  failure  to  ring  the  bell  Where  the  plaintiff  has  been  guilty 

and  sound  the  whistle  as  required  by  of  contributory  negligence,  it  is  incum- 
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Manner  of  Alleging.  —  In  order  to  make  the  railroad  company  liable 
for  wilful  injury  to  animals  it  must  be  clearly  alleged  that  the 
animals  were  purposely  or  intentionally  injured.  An  averment 
that  they  were  negligently  injured  is  not  sufficient.*  But  a  com-' 
plaint  which  charges  that  the  plaintiff  wilfully  and  willingly 
killed  the  plaintiff's  animal  is  sufficient  to  show  an  intentional 
killing,  and  it  is  not  necessary  to  allege  in  addition  that  the  kill- 
ing was  wrongful.* 

ITegatiYlng  Contrlbatory  Hegligence.  —  In  a  complaint  for  wilful 
injury  to  animals  by  a  railroad  company  it  is  not  necessary  for 
the  complaint  to  show  that  the  plaintiff  was  without  contribu- 
tory fault  or  negligence  (even  in  those  jurisdictions  where  such 
an  averment  is  usually  required),  or  that  the  animals  so  injured 
were  rightfully  upon  the  track.' 

d.  For  Neglect  of  Duties  Imposed  by  Statute  or  Ordi- 
nance —  (l)  Alleging  Neglect  of  Particular  Duties  —  Where  Action 
Founded  on  Common  Law.  —  In  an  action  at  common  law  or  on  the 

bent  on  the  plaintiff  to  aver  and  prove  1.  Hanna  v.  Terre   Haute,   etc.,  R. 

that  the  injury  was  intentional  or  that  Co.,  119  Ind.  316. 

the  act  or  omission  which  produced  it  Complaint  Intof&cient  to  Charge  Wilfiil 

was  wilful  and  of  such  a  character  that  Injury.  —  A   complaint    for    injury    to 

the  injury  which  followed  must  reason-  animals   at   a  crossing  which   alleges 

ably  have  been  anticipated  as  the  nat-  that  the  injury  was  **  caused  by  (he 

ural  and  probable  consequence  of  the  reckless,  negligent,  and  wilful  conduct 

act.     Louisville,  etc.,  R.  Co.  v.  Bryan,  of  said  employeeesand  servants  of  said 

107  Ind.  51.  defendant  "  in  propelling  a  locomotive 

A  Party  Cannot  Frame  a  Single  Fara-  backward  over  the  crossing,  the  track 
graph  of  the  complaint  in  such  manner  being  hidden  from  view  by  intervening 
as  to  be  entitled  to  recover  for  either  an  buildings,  at  a  dangerous  rate  of  speed, 
intentional  or  a  negligent  injury  as  the  without  giving  warning  by  bell  or 
facts  may  appear;  and  where  the  plain-  whistle,  is  not  good  as  charging  a  wil- 
tiff  sues  for  an  intentional  and  wilful  ful  injury;  and  there  being  no  aver* 
injury  to  animals  he  must  stand  by  ment  negativing  contributory  negli- 
that  theory,  and  cannot  without  other  gence,  it  is  bad  on  demurrer.  Louis- 
pleadings  shift  his  ground  and  recover  ville  etc.,  R.  Co.  v.  Bryan,  107  Ind.  51. 
upon  the  theory  that  the  defendant  2.  Chicago,  etc.,  R.  Co.  v.  Nash,  i 
was  negligent.  Indiana,  etc.,  R.  Co.  v.  Ind.  App.  298. 
Overton.  117  Ind.  253.  Safioient  AllegationB  —  Conolnsiona  and 

Kegleot  to  Discover  Proximity  of  Ani-  Facte.  —  An   allegation   that  the  com- 

mal  Where  Complaint  Charges  Wilfolnees.  pany  by  its  servants  and  agents  pur- 

—  In  an  action  for  injury  to  animals  a  posely  and  wilfully  ran  its  locomotive 

petition  averring  that  the  engineer  neg-  engine   and    train    upon   and    against 

ligently  and  wilfully  opened  the  valve  the   plaintiff's   cattle,    thereby    killing 

in  his  engine  while  the  plaintiff's  hurse  and  injuring  them,  is  not  defective  on 

was  very  near,    thus   frightening   the  the  ground  that  it  states  conclusions 

horse  and  causing  him  to  run  away,  and  not  facts.     While  such  an  allega- 

states  in  effect  that  the  engineer  did  tion  does  not  expressly  charge  the  pur- 

knowingly  cause  the  injuries  and  did  pose   and    intent   to   inflict   the  injury 

see   the   horse   at   the    time  when  the  complained  of,  it  does  charge  the  wil- 

valve' was  opened.    The  plaintiff,  there-  ful  commission  of  an  act  which  would 

fore,  cannot   recover  for  damages  for  necessarily  and    inevitably    result    in 

the  negligence  of  the  engineer  in  fail-  such  an   injury.     Louisville,   etc.,   R. 

Jng  to  discover   the  dangerous   prox-  Co.  v.  Hart,  2  Ind.  App.  130. 

imity    of    the    horse    to    the    engine.  8.  Indianapolis,  etc.,  R.  Co.  v.  Petty, 

Wallace  v,  San  Antonio,  etc.,   R.  Co.,  30  Ind.  261;    Chicago,  etc.,   R.  Co.  v. 

(Tex.  Civ.  App.   1897)  42  S.   W.  Rep.  Nash,  1  Ind.  App.  298:  Lafayette,  etc., 

865.  R.  Co.  V,  Adams,  26  Ind.  76. 
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common-law  ground  of  negligence  it  is  not  necessary  for  the  com- 
plaint to  allege  that  the  negligence  consisted  in  a  failure  to 
perform  certain  duties,  as  to  sound  a  bell  or  whistle,  maintain  a 
low  rate  of  speed,  keep  a  lookout,  etc.,  though  such  duties  are 
imposed  upon  the  railroad  company  by  statutory  provisions.* 
But  such  specific  acts  of  negligence  may  be  alleged,  and  the  com- 
plaint will  be  good  as  stating  a  common-law  cause  of  action.* 

When  Aetioa  Founded  on  Btatnto.  —  Where  an  action  is  based  directly 
on  a  statute  imposing  certain  duties  on  a  railroad  company,  such 
as  ringing  a  bell  or  blowing  a  whistle  as  the  train  approaches  a 
public  crossing,  the  neglect  of  the  duty  imposed  thereby  must  be 
specifically  averred.' 

1.  In  a  common-law  action  for  in-  Cania  of  Action.  —  A  complaint  alleging 
jury  to  animals  sustained  in  conse-  that  the  defendant  by  its  agents  and 
quence  of  the  negligent  manner  in  servants  so  carelessly  and  negligently, 
which  a  train  was  run,  evidence  of  a  rapidly,  and  heedlessly  ran  and  man- 
failure  to  comply  with  the  require-  aged  its  locomotive  and  cars,  without 
meats  of  the  Missouri  statute  as  to  ringing  its  bell  or  using  its  steam  cock 
sounding  a  whistle  or  ringing  a  bell  or  giving  any  other  alarm,  that  they 
while  crossing  a  public  road  is  ad  mis-  ran  against  and  over  his  animals,  states 
sible  under  the  general  allegation  of  a  good  cause  of  action  at  common  law 
negligence  and  carelessness.  Goodwin  and  not  under  the  statute  oi  Missouri. 
V.  Chicago,  etc.  R.  Co.,  75  Mo.  73;  The  right  to  recover  is  not  based  alone 
Schneider  v.  Missouri  Pac.  R.  Co.,  75  upon  the  speed  of  the  train  and  the 
Mo.  295.  general  allegation  of  carelessness,  neg- 

It  is  held,  however,  that  since  in  ligence,  and  heedlessness  in  its  man- 
Missouri  it  is  only  by  statutory  enact-  agement,  but  upon  such  speed,  care- 
ment  that  the  defendant  is  required  to  lessness  and  heedlessness  in  connection 
sound  a  whistle  or  ring  a  bell  eighty  with  the  failure  to  sound  the  whistle  or 
rods  distant  from  a  point  where  the  ring  the  bell.  Mapes  v.  Chicago,  etc., 
railroad  crosses  a  public  road,  if  the  R.  Co.,  76  Mo.  367;  Edwards  v.  Chi- 
defendant  is  to  be  made  liable  on  ac-  cago,  etc.,  R.  Co.,  76  Mo.  399. 
count  of  this  neglect  such  intention  A  complaint  against  a  company 
should  in  some  manner  be  expressed  charged  thai  through  the  fault,  miscon- 
in  the  petition,  either  by  a  statement  duct,  and  negligence  of  the  servants 
of  the  facts  which  under  the  statute  and  employees  of  the  defendant  in  run- 
created  the  liability  or  by  some  appro-  ning  the  locomoiive  and  train  out  of 
priate  reference  to  the  statute  itself,  their  regular  time  and  at  a  high  rate  of 
Meyer  v.  Atlantic,  etc.,  R.  Co.,  64  Mo.  speed,  to  wit,  forty  miles  an  hour,  and 
542.  without  giving  any  of  the  proper  sig- 

In  Alabama^  in  an  action  for  the  neg-  nals  of  their  approach,  the  locomotive 
ligent  killing  of  stock,  it  is  sufficient  if  struck  and  killed  two  mules  of  the 
the  complaint  avers  generally  that  the  plaintiff,  then  and  there  upon  the  rail- 
injury  was  the  result  of  the  negligence  road  track,  at  a  point  where  a  highway 
and  unskilful  management  of  the  train,  crossed  the  railroad.  ^  It  was  held  that 
It  is  not  necessary  to  allege  the  neglect  the  complaint  set  forth  with  sufficient 
to  perform  certain  duties  imposed  by  particularity  and  certainty  the  negli- 
the  statutes  of  Alabama,  relating  to  the  gence  imputed  to  the  defendant, 
speed  of  train,  the  ringing  of  bells.  There  is  no  statute  regulating  these 
sounding  of  whistles,  keeping  look-  matters  in /ifc/iWi/?.  Indianapolis,  etc., 
outs,  etc.  Western  R.  Co.  v.  Lazarus,  R.  Co.  v.  Hamilton,  44  Ind.  76. 
88  Ala.  453;  South,  etc.,  Alabama  R.  8.  Goodwin  «/.  Chicago,  etc.,  R.  Co., 
Co.  V.  Thompson,  62  Ala.  494;  Stanton  75  Mo.  73;  Schneider  v,  Missouri  Pac. 
V.  Louisville,  etc.,  R.  Co.,  91  Ala.  382;  R.  Co.,  75  Mo.  295. 
Western  R.  Co.  v,  Sistrunk,  85  Ala.  Sofflcient  Statement  of  Statntory  Cania 
352:  East  Tennessee,  etc.,  R.  Co.  v.  of  Action.  —  A  complaint  for  killing 
Watson,  90  Ala.  41.  cattle  upon  a  highway  crossing  by  rea- 

8.  Soffleient  Statement  of  Common-law  son  of  the  company's  negligent  failure 
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(s)  Pleading  Ordinance.  —  Where  tli«  4ofelon  !■  Foanded  on  tlie  Oemmoa- 
law  Oroiud  of  Hegligoiiee,  and  not  upon  an  ordinance  of  a  city  limiting 
the  rate  of  speed  therein,  requiring  the  bell  and  whistle  to  be 
sounded,  etc.,  it  is  not  necessary  to  plead  such  ordinance  in  the 
complaint.  If  the  defendant  was  running  its  train  in  violation  of 
the  ordinance,  such  fact  is  competent  evidence  in  support  of  the 
general  charge  of  negligence.* 

Bat  Where  the  Aotien  Is  Foanded  on  an  Ordlnanee  requiring  railroads  to 
limit  the  speed  of  their  trains  through  a  city  and  to  sound  their 
whistles  and  bells,  etc.,  the  complaint  must  plead  the  ordinance 
and  show  that  it  was  enacted  by  competent  authority.* 

e.  Under  Statutes  Imposing  Prima  Facie  or  Absolute 
Liability.  — Where  a  statute  imposes  an  absolute  liability  for 
killing  stock  or  makes  the  killing  prima  facie  evidence  of  negli- 
gence, the  complaint  need  only  allege  the  fact  of  the  killing,  and 
no  allegations  of  negligence  are  necessary.' 

/.  Under  Statutes  Relating  to  Fencing — (i)  In  Gen- 
eral, —  The  declaration,  petition,  or  complaint  under  the  various 
statutes  giving  a  cause  of  action  where  animals  are  injured  by  a 
railroad  company  through  its  failure  to  fence  its  track  should 

to  sound  a  whistle  and  ring  a  bell  as  Judd  v.  Wabash,  etc.,  R.  Co.,  23  Mo. 

the  statute  of /^^A'aif^i  requires,  without  App.  56. 

any  negligence  of  the  plaintiff,  states  a  Disregarding  Faulty  Gonnt.  —  Where  a 

good  cause  of  action.     Cincinnati,  etc.,  count  in  a  complaint  for  killing  stock 

R.  Co.  V.  Hiltzhauer,  99  Ind.  486.  only  averred  negligence  in  running  a 

Complaint  on  Statutory  and  Common-  train  at  a  greater  speed  than  eight 
law  Kegllgenoe.  —  Where  it  appeared  miles  per  hour,  in  violation  of  I  he  stat- 
that  a  special  verdict  must  be  consid-  ute,  and  there  was  no  statute  regulat- 
ered  upon  the  theory  of  a  statutory  lia-  ing  speed  in  the  absence  of  an  ordi* 
biliiy  alone,  and  as  based  exclusively  nance,  and  it  was  not  averred  that  the 
upon  a  paragraph  of  the  complaint  speed  was  dangerous  or  unreasonably 
counting  on  the  negligence  of  the  de-  high,  it  was  held  that  the  count  was 
fendant  in  failing  lo  give  statutory  faulty,  and  properly  disregarded.  Dug- 
signals,  it  was  held  that  there  could  be  gaii  v.  Peoria,  etc.,  R.  Co.,  42  111.  App. 
no  reversible  error  in  overruling  a  de-  536. 

murrer  to  a  paragraph  of  the  complaint  Suffloient  Statement  of  Wilful  Injury  in 

counting  on  common-law  negligence.  Violation    of    an    Ordinanoe.  —  A    com- 

Chicago,  etc.,   R.  Co.  v.  Fenn,  3  Ind.  plaint,  in  an  action  for  killing  stock, 

App.  250.  which  charges  that  the  servants  of  the 

1.  Robertson  v.  Wabash,  etc.,  R.  Co.  railroad  company  wilfully,  recklessly, 

84  Mo.  119;  Windsor  v.  Hannibal,  etc.,  and  carelessly  ran  its  train  at  a  great 

R.  Co..  45  Mo.  App.  123;  Judd  v.  Wa-  and  unusual  rate  of  speed  through  the 

bash,  etc.,   R.  Co.,  23  Mo.  App.   56;  streets  of  a  citv,  in  violation  of  a  city 

Riley  v.  Wabash,  etc.,  R   Co.,  18  Mo.  ordinance,  with  the  purpose  and  inten- 

App.  385;  Welch  V,  Hannibal,  etc.,  R.  tion  of  running  a  train  of  cars  over  and 

Co.,  26  Mo.  App.  358.     See  also  Chi-  upon  the  plaintiff's   cow,  avers  facts 

cago,  etc.,  R.  Co.  v.  Reidy,  66  111.  43.  showing  that  the  animal  was  purposely 

Action  in  Justice*!  Court.  —  Where  a  and  intentionally  run  upon  and  Icilled, 

cause  of  action  for  injury  to  animals  is  and   states   facts  constituting  a  good 

founded  on  the  common-law  ground  of  cause  of  action.     Indiana,  etc.,  R.  Co. 

negligence,  and  not  on  an  ordinance  v,  Overton,  117  Ind.  253. 

of  a  city  limiting  the  rate  of  speed  of  8.  See  article  Ordinances,  vol.  15,  p. 

the    train,  it  is    not    more    necessary  409. 

to  plead   the   ordinance   in   an   action  8.  St.   Louis,  etc.,   R.  Co.  v.  Brown, 

brought  in  the  Circuit  Court  than  in  49  Ark.  253;  Bates  v.  Freemont,  etc., 

one  originating    in  a  justice's  court.  R.  Co.,  4  S.  Dak.  394;    Houston,  etc., 
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allege  either  directly  or  by  clear  inference  all  the  facts  and  cir- 
cumstances necessary  to  create  the  liability  under  the  statutes, 
and  if  it  does  this  it  will  be  sufficient.^ 

(2)  Pleading  Framed  on  or  Referring  to  Statute, — The  declaration 
or  complaint  must  state  facts  which  bring  the  case  substantially 
within  the  provisions  of  the  statute  allowing  the  action,*  but  it  is 
not  always  necessary  that  it  should  be  specially  framed  on  the 
statute  or  should  refer  to  it.' 

(3)  Averments  of  Negligence.  —  Under  statutes  imposing  a  lia- 

R.  Co.  V.  Loughbridge,  i  Tex.  App.  A  full  statement  of  the  facts  concern- 
Civ.  Cas.,  %  1300.  lag  the  injury  and  a  prayer  for  an  at- 

1.  Lainiger  v,  Kansas  City,  etc.,  R.  torney's  fee  will  sustain  such  a  recov- 

Co.,  41  Wo,  App.  165;   Young  r.  Kan-  ery.     Kansas    City,    etc.,    R.    Co.    v, 

sas  City,  etc.,  R.  Co.,  39  Mo.  App.  5a.  Burge,  40  Kan.  736,  40  Am.  &  Eng.  R. 

See  also  Fraysher  v,  Mississippi  River,  Cas.  x8x. 

etc.,  R.  Co..  66  Mo.  App.  573;    Aubu-  2.  Rockford,  etc.,  R.  Co.  v,  Phillips, 

chon  V,  St.  Louis,  etc.,  R.  Co.,  5a  Mo.  66  111.  548. 

App.  522.  8.  Where  the  petition  alleges  that  the 

A  petition  alleging  that  stock  was  plaintiff's  animals  escaped  on  the  track 
injured  in  consequence  of  the  fact  that  and  were  killed  through  the  negligent 
there  were  no  fences  at  the  point  where  construction  of  a  gate,  and  that  the 
it  strayed  upon  the  road  and  was  notice  and  affidavit  required  by  law  had 
killed,  and  that  at  the  said  point  was  been  served  upon  the  defendant,  and 
uninclosed  prairie  land  which  the  com-  asks  damages  in  a  sum  double  the 
pany  was  bound  to  fence,  and '  no  stated  value  of  the  animals,  it  is  suffl- 
street,  county,  or  state  road,  or  public  cient  to  show  a  cause  of  action  under 
crossing,  and  praying  double  damages,  Code  Iowa  (1873),^  1289  (Code  1897, 
conclusively  fixes  the  character  of  the  g  2055).  though  such  statute  is  not  spe» 
action  as  founded  on  the  statute.  In  cifically  pleaded.  Morrisons.  Burling- 
such  case  no  question  of  negligence  ton,  etc.,  R.  Co.,  84  Iowa  663. 
can  arise,  and  no  proof  thereof  is  A  declaration  under  a  statute  for  In- 
necessary.  Cary  v.  St.  Louis,  etc.,  R.  jury  to  animals  caused  by  the  failure 
Co.,  60  Mo.  209.  to  fence  need  not  be  specially  framed 

Where  it  was  alleged  in  the  com-  upon  the  statute  nor  refer  to  it,  th« 
plaint  that  the  cattle  came  on  the  rail-  duly  being  imposed  by  general  laws  of 
road  track  at  a  point  where  the  road  which  the  courts  are  bound  to  take  no- 
was  not  securely  fenced  and  that  they  tice,  and  the  action  being  not  for  a 
were  there  injured  by  being  run  over  penalty,  but  for  damages  resulting 
by  the  locomotive,  etc.,  the  court  held  from  the  neglect  of  statutory  duty.  If 
with  some  hesitation  that  the  complaint  a  complaint  would  be  defective  on  de- 
was  sufficient  under  the  statute  of /«-  murrer  for  such  omission  (which  was 
diana.  Toledo,  etc.,  R.  Co.  v,  Harris,  not  decided  in  the  case  at  bar),  it  cef- 
49  Ind.  119.  tainly  would  not  be  fatally  defective 

A  complaint  is  sufficient  where  it  al-  for  such  an  omission  unless  demurred 

leges  that  stock,  being  the  property  of  to.     Grand   Rapids,    etc.,    R.    Co.    v, 

the  plaintiff,  had  entered  upon  the  de-  Southwick,  30  NT ich.  444. 

fendant's  right  of  way  and  track  at  a  Referring  to  Statutes  Where  Chan|^ 

point  where  the  same  had  been  care-  Have  Ooeurred  Therein.  —  Where  the  in- 

lessly   and  negligently  left  unfenced,  juries   to   animals   complained  of  ex- 

and  while  there  was  driven  by  the  de*  tended   over  a    period   within    which 

fendani's    train    of    cars  into    a    cut  there  had  been  changes  in  the  statutes 

through   which   such   track    ran,  and  imposing  the  duty  of  fencing  as  to  the 

there    killed.      ]effersonville,  etc.,   R.  extent  of  liability  for  the  neglect,  but 

Co.  V,  Lyon,  55  Ind.  477.  not  such  changes  as  affected  the  duty 

ToBeoover  an  Attorney's  Fee  under  the  of  maintaining  fences,  it  was  held  that 

Kansas  T9\\xo9A  stock  law,  it  is  not  es-  a  declaration  which  made  no  specific 

sential  that  the  plaintiff  should  state  in  reference  to  the  statutes  was  good  in 

his  pleading  that  the  employment  of  an  the  absence  of  a  demurrer.     Continen* 

attorney  in  the  case    was  necessary,  tal  Imp.  Co.  z/.  Ives,  30  Mich.  447* 
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bility  on  a  railroad  company  for  damages  resulting  from  a  failure 
to  perform  certain  duties,  such  as  securely  fencing  the  track,  the 
complaint  in  an  action  for  injury  to  stock  need  allege  only  a  fail- 
ure to  perform  the  statutory  duties.  Other  allegations  of  negli- 
gence, carelessness,  wilfulness,  etc.,  are  unnecessary,  and  will  be 
disregarded  as  surplusage.* 

(4)  Necessity  of  Alleging  Failure  to  Fence,  —  In  actions  under 
the  stock-killing  laws  of  the  various  states,  making  railroad  com- 
panies liable  for  not  fencing  their  tracks,  the  petition  or  complaint 
must  allege  that  the  defendant's  road  was  not  fenced.* 

\»  Illinois. — Terre    Haute,   etc.,    R.  held  that  the  complaint  sufficiently  al- 

Co.  V.  Augustus,  21  111.  186.  leged  facts  constituting  negligence  and 

Indiana. — Cleveland,  etc.,  R.  Co.  t^.  showed  the  defendant's  connection 
De  Bolt,  10  Ind.  App.  174.  As  relating  with  the  injury.  The  court  character- 
to  the  necessity  for  the  complaint  to  ized  as  unsound  a  criticism  that  the 
allege  negligence  under  the  Acts  of  mode  of  allegation  was  not  positive; 
Indiana  of  1853  ^^^  1^59  when  the  suit  that  is,  that  the  plaintifif  did  not  allege 
was  brought  in  the  Circuit  or  Common  that  the  defendant  did  not  do  these  ac.ts. 
Pleas  court  or  in  a  justice's  court,  see  but  alleged  only  that  the  injury  was 
Indianapolis,  etc.,  R.  Co.  v.  Fisher,  15  caused  by  the  defendant's  neglect  in 
Ind.  203;  Jeffersonville  R.  Co.  t*.  Mar-  not  doing  them. 

tin,  10  Ind.  416;  Evansville,  etc.,  R.  In  Indiana  where  a  complaint  to  re- 
Co.  V.  Ross,  12  Ind.  446;  Terre  Haute,  cover  the  value  of  a  horse  killed  upon 
etc.,  R.  Co.  z/.  Smith,  19  Ind.  42;  In-  the  track  of  a  railroad  company  alleges 
dianapolis,  etc.,  R.  Co.  v.  Kercheval,  that  I  he  animal  entered  upon  the  track 
16  Ind.  84.  at  a   place   where   the    company  had 

Missouri. — West  v.  Hannibal,  etc.,  **  negligently"  and"  wilfully"  failed 

R.  Co.,  34  Mo.  177;    Burton  v.   North  to  construct  a  fence,  the  words  quoted 

Missouri  R.  Co.,  30  Mo.  372;  Bigelow  will  be  treated  as  surplusage,  as  it  is 

V.  North  Missouri   R.  Co.,  48  Mo.  510;  the  fact  of  the  violation  of  the  statu- 

Mumpower  v.  Hannibal,  etc.,   R.  Co.,  tory  duty,  and  not  the  manner  of  the 

59  Mo.  245.  violation,  that  is  material.     Cleveland. 

Ko  Statutory  Catiie  of  Aotion  and  Keg-  etc.,  R.  Co.  v.  De  Bolt,   10  Ind.  App. 

ligenoo  Hot  Alleged.  —  Where  the  peti-  174. 

tion  does  not  contain  sufficient  to  state  2.  Kansas  Pac.  R.  Co.  v.  Taylor,  17 

a  cause   of  action    under  the  statute,  Kan.   566;    St.   Louis,  etc.,   R.  Co.  v. 

and  negligence  or  wilfulness  is  not  al-  Ellis,  25   Kan.  108;  Hadley  v.  Central 

leged,  the  complaint  will  not  be  good.  Branch    Union   Pac.   R.  Co.,   22  Kan. 

Dyer  v.   Pacific   R.   Co.,   34   Mo.  127;  359;  Toledo,  etc.,  R.  Co.  ».  Weaver  34 

Quick   V.    Hannibal,   etc.,    R.  Co.,  31  Ind.  298;    Indianapolis,  etc.,  R.  Co.  v. 

Mo.  399.     See  also  supra^  IX.  4.  b.  (5)  Brucey,  21    Ind.  215;    Toledo,  etc.,  R. 

Nfgli(fence  or  Failure  to  Fence.  Co.  v.  Lurch,  23  Ind.  to;  Toledo,  etc.. 

Allegation  of  Kegligenoe  in  Failing  to  R.  Co.  v.  Reed,  23  Ind.  loi. 
Fenoe  or  Bepair.  —  In  Downs  z/.  Central  Failure  to  Fenoe  Aeoording  to  Contraet. 
Vermont  R.  Co.,  (Supm.  Ct.  Gen.  T.)  —  If  the  plaintiff  relies  as  a  ground  of 
38  N.  Y.  St.  Rep.  228,  60  Hun  (N.  Y.)  recovery  upon  the  fact  that  the  cattle 
580,  the  complaint  averred  that  by  rea-  were  killed  by  reason  of  the  neglect  of 
son  of  the  neglect  of  the  defendant,  a  the  defendant  to  fence  its  track  accord- 
railroad  corporation,  to  repair  a  certain  ing  to  its  contract,  that  fact  should  be 
fence  on  the  side  of  a  railroad  at  a  stated  in  the  complaint,  under  the  code 
point  described,  which  it  was  bound  to  provision  in  force  in  the  Indian  Terri- 
repair,  and  by  reason  of  its  neglect  to  tory.  Gulf,  etc.,  R.  Co.  v.  Washing- 
build  and  repair  a  certain  culvert  and  ton,  49  Fed.  Rep.  347. 
cattle  guard  also  described,  which  it  Boflcient  ATorment  of  Failure  to  Fenoe. 
was  bound  to  build  and  repair,  the  — A  complaint  alleging  that  the  track 
plaintiff's  horse  came  on  the  track  of  the  defendant  crosses  over  and 
without  the  plaintiff's  fault,  and  was  through  the  farm  of  the  plaintiff,  that 
killed  by  reason  of  the  defendant's  the  said  track  was  wholly  unfenced, 
negligence  in  running  its  cars.     It  was  and  that  on  a  day  named  the  plaintiff's 
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(5)  Alleging  Entry  on   Track  at  Place  Not  Fenced.  —  Under 

these  statutes  the  liability  of  a  railroad  company  generally 
depends  upon  the  fact  that  the  stock  entered  on  the  track  where 

it  was  unfencedy  irrespective  of  the  place  where  it  was  killed,* 

animal  strayed  and  went  upon  the  de-  Louisville,  etc.,  R.  Co.  v.  Thomas,  106 
fendanl*s  track  from  the  plaintiff's  Ind.  10.  But  it  is  held  that  in  an  ac- 
farm,  without  the  plaintiff's  fault,  and  tion  before  a  justice  of  the  peace  a 
was  then  and  there  killed  by  the  de-  complaint  averring  that  the  stock  was 
fendant's  train  then  passing  over  the  killed  at  a  point  where  the  road  was 
road,  fairly  shows  that  the  track  was  by  law  required  to  be  fenced,  and 
unfenced  at  the  time  of  the  accident,  where  the  same  was  not  fenced,  is 
Oregon  R.,  etc.,  Co.  v.  Dacres,  i  Wash,  sufficient,  and  it  is  not  necessary  to 
195.  The  court  stated  that  it  was  aver  that  the  animal  went  upon  the 
doubtless  true  that  the  complaint  was  track  at  a  place  where  the  road  was 
not  as  specific  in  its  allegations  as  per-  not  fenced.  Indianapolis,  etc.,  R.  Co. 
haps  it  should  have  been,  but  that  it  v.  Adkins,  23  Ind.  340,  345;  Ohio,  etc., 
stated  a  cause  of  action  and  was  not  R.  Co.  v.  Miller,  46  Ind.  215;  Indian- 
insufficient  on  demurrer.  apolis,    etc.,   R.   Co.  v.  Sims,  92  Ind. 

AUaging  Time  Boring  Wbioh  Soad  Se-  497;  Toledo,  etc..  R.  Co.  v,  Stevens,  63 

mained  Unfenoad.  —  A  complaint  alleg-  Ind.   337;    Louisville,   etc.,   R.   Co.  v. 

ing   the   failure  of   the    defendant   to  Detrick,  91  Ind.  519. 

maintain  fences  and  cattle  guards  at  Fence  Where  Animal  Was  Killed.  —  In 

the  places  and  in  the  manner  required  a  complaint  under  the  Indiana  statutes 

by  law,  setting  forth  the  requirements  it  has  been  held  that  an  allegation  that 

of  the  statute,  need  not  go  further  and  the    track  was   not  fenced  where  the 

allege  that  the  fences  had  been  down  animal   was   killed   is   not   necessary, 

or  the  cattle  guards  out  of  repair  for  a  A  complaint  would  not  for  this  reason 

certain  period  of  time,  and  that  a  rea-  be  rendered  insufficient  before  a  justice 

sonable   time   thereafter  had    elapsed  of  the  peace.     Wabash  R.  Co.  v,  For- 

within  which  the  defendant  might  have  shee,  77  Ind.  158. 

made   repairs  but  omitted   to  do  so.  In  an  action  under  the  Kansas  stock 

This  would   simply   be   pleading    the  law  of  1874  the  general  allegation  that 

evidence  of   the   negligent   failure    to  the  defendant's  road  was  not  fenced  at 

maintain  the  fences  and  cattle  guards,  the  place  where  the  animal  was  killed, 

and  is,  therefore,  not  required.     Chub-  etc.,  was  held  to  be  sufficient  to  make 

buck  V,  Hannibal,  etc.,  R.  Co.,  77  Mo.  the  company  liable  without  a  further 

592.                                                                -  specific  averment  that  the  railroad  was 

1.  See  Am.  and  Eng.  Encyc.  of  Law  not  fenced  where  the  animal  first  went 

(2d  ed.),  tit.   Injury  to  Animals;    To-  upon  the  track.     St.  Louis,  etc.,  R.  Co. 

ledo,  etc.,  R.  Co.  v.  Darst,  51  111.  365;  v.  Dudgeon,  28  Kan.  283;  Kansas  Pac. 

Great  Western  R.  Co.  v.  Hanks,  36  111.  R.  Co.  v.  Wood,  24  Kan.  619;  Missouri 

281;    Hudgens  v.    Hannibal,  etc.,    R.  Pac.    R.   Co.   v.    Piper,   26    Kan.    58; 

Co.,  79  Mo.  419:    Wilson  v,  Wabash,  Kansas  City,  etc.,  R.  Co.  v,  Neville,  25 

etc..  R.  Co.,  18  Mo.  App.  258;  Cecil  v.  Kan.  632. 

Pacific  R.  Co.,  47  Mo.  246;    Nance  v.  Alleging  Defendant's  Kegleet  to  Fenee 

St.   Louis,   etc.,    R.  Co.,  79  Mo.   196;  Where  Predeeeesor  Ereeted  Fence.  —  An 

Smith  V,  Missouri  Pac.  R.  Co..  29  Mo.  allegation  that  the  defendant,  a  consoli- 

App.  65.  dated  company,   neglected   to  erect  a 

In  Indiana  it  has  been  held  that  a  fence  as  required  by  statute,  is  suffi- 

complaint  in  the  Circuit  or  Common  cient.     If  its  predecessor  had  erected  a 

Pleas  court  is  not  sufficient  where  it  fence  at  the  point  in  question,  where 

avers  generally  that  the  road  was  not  the  injury  occurred,  that  is  a  matter  of 

securely  fenced,  etc.,  without  connect-  defense.     Roberts  v.  Wabash,  etc.,  R. 

Ing  the  want  of  such  fence  with  the  in-  Co.,  (Mo.   1886)  3  West.   Rep.  783,  25 

jury  by  an  averment  that  the  road  was  Am.  &  Eng.  R.  Cas.  298. 

not  so  fenced  at  the  place  where  the  Alleging  "  Bight  of  Way  "  TTnfenoed.  — 

animals  entered    upon    it.      Bellefon-  An  averment  that  the  "  right  of  way  '* 

taine    R.   Co.    v.  Suman,  29  Ind.  40;  was  not  securely   fenced  according  to 

Louisville,  etc.,   R.   Co.   v.  Quade,  91  law  at  the  point  where  the  animal  was 

Ind.  295,  19  Am.  &  Eng.  R.  Cas.  595;  killed   is  equivalent  to  an    averment 
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and  therefore  it  is  usually  necessary  for  the  complaint  to  aver, 
either  directly  or  by  clear  inference,  that  the  stock  entered  on 
the  track  at  a  point  where  the  road  should  have  been  fenced,  but 
was  not,  or  that  it  got  upon  the  track  in  consequence  of  failure 
to  fence. 

Soflloieiioy  of  AUe^tions.  --^  It  is  Sufficient  to  allege  generally  that 
the  place  where  the  stock  entered  upon  the  track  was  not  fenced 
or  was  not  securely  fenced*^  And  though  this  averment  be  not 
directly  made,  the  complaint  may  be  sufficient  if  the  fact  is 
clearly  apparent.* 

(6)  Stating  Entry  or  Injury  Where  Fence  Required — Negativ- 
ing  Statutory  Exceptions  —  (a)  KeoMiity  of.  —  Under  some  of  the 
statutes  it  is  necessary  for  the  petition  or  complaint  to  allege  by 

that  the  "  road  *'  was  not  thus  securely  Fenoo*  —  An  averment  that  the  animals 

fenced.     Louisville,    etc.,    R.    Co.    v.  went  upon  the  railroad  by  reason  of  the 

Hixon.  loi  Ind.  337.  defendant'^  failure  to  maintain  duffi- 

Alleging   Point    Where   Animals   En-  cient  fences  and  Cattle  guards  is  held, 

tered.  —  Under  the  Oregon  statute  for  under  the  liberal  rule  for  the  construc- 

kllling  or  injuring  Hire  stock  on  an  un-  tion   of   pleadings   enjoined    by    Rev. 

fsnced    track    it    is   not   necessary    to  Stat.  Ind.  (1881),  §  376,  to  be  the  prac- 

allejre  the   point  at  which   the  animals  tical  equivalent  of  an  allegation  that 

entered    upon   the   track,   and   if    this  they    went   upon   the  road  at  a  point 

were  a  necessary  averment  its  omission  where    it    was    not    securely    fenced, 

would  be  cured  by  Verdict.     Eaton  v,  Wabash  R.  Co.  v,  Ferris,  6  Ind.  App. 

Oregon  R.,  etc.,  Co.,  19  Oregon  371,  45  30. 

Am.  &  Eng.  R.  Cas.  48c.  An  averment  that  the  damages  were 

1.  Louisville,  etc..  R.  Co.  v.  Over*  occasioned  '*  solely  on  account  of  the 
man,  88  Ind.  1x5;  Louisville,  etc.,  R.  defendant's  failure  to  make,  construct. 
Co.  V.  Shanklin,  94.  Ind.  297.  I9  Am.  &  and  maintain  lawful  fences,"  was  held 
Eng.  R.  Cas.  552;  Louisvilie,  etc.,  R.  to  exclude  every  other  implication  than 
Co.  z/.  Pixley,  94  Ind.  603;  Toledo,  the  one  that  the  cattle  got  on  the  track 
etc.,  R.  Co.  V.  Harris.  49  Ind.  119;  where  it  was  not  fenced.  Fields  ». 
Pittsburgh,  etc.,  R.  Co.  v.  Brown,  44  Wabash,  etc.,  R.  Co.,  80  Mo.  203. 
Ind.  409.  See  Louisville,  etc.,  R.  Co.  Under  the  statutes  of  Missouri  it  is 
V.  Detrick.  91  Ind.  519.  held  that  an  averment  that  the  stock 

Failure  of  Defendant  or  Other  Person  at  strayed   upon   the   railroad    and    was 

Its    Bequest   to    Pence.  —  A    complaint  killed  In  consequence  of  the  failure  of 

alleging  that  the  track  was  not  fenced  the  defendant  to  erect  and  maintain  the 

by  the  company  *'  or  any  other  person  required  fences  clearly  infers  that  the 

at  its  special  instance  and  request "  at  stock   got    upon   the   track  at  a  place 

the   point   where   the   animal    entered  where  the  company  had  neglected   to 

does  not  imply  on  motion  in  arrest  of  fence.     Busby  v.   St.    Louis,   etc.,   R. 

judgment  that  the  track  waft  fenced  by  Co.,  81  Mo..  43;  Morris  v.  Hannibal, 

some  other  person   not  at  the  special  etc.,    R.    Co.,    79   Mo.    367;    Moore  v. 

instance  and  request  of  the  company.  Wabash,   etc.,    R.    Co.,    81    Mo.    499; 

If  such  is  the  case  it  is  a  matter  of  de*^  Blakely  v,   Hannibal,  etc.,   R.  Co.,  79 

fense   to  be  specially   pleaded    by  the  Mo.  3B8. 

defendant.     Ft.  Wayne,  etc.,  R.  Co.  v.  ATerring  Ho  Fence  as  Beqnired  Wb«re 

Mussel  ter,  48  Ind.  286.  Animal  KlUed.  — « In  Indiana  a  complaint 

2.  Fields  v,  Wabash,  etc.,  R.  Co.,  80  stating  that  at  the  time  and  place  when 
Mo.  203;  Morris  v.  Hannibal,  etc.,  R.  and  where  the  stock  was  killed  the  rail* 
Co.,  79  Mo.  367;  Blakely  v.  Hannibal,  road  was  not  securely  fenced  as  re- 
etc.,  R.  Co.,  79  Mo.  388;  Busby  v,  St.  quired  by  law  is  a  sufficient  statement 
Louis,  etc.,  R.  Co.,  81  Mo.  43;  Moore  of  the  fact  that  the  road  was  not 
c.  Wabash,  etc.,  R.  Co.,  81  Mo.  499;  securely  fenced  where  the  animals  en- 
Blomberg  v.  Stewart.  67  Wis.  455.  tered  upon  it.     leffersonville.  etc.,  R. 

Arerring  Entry  by  Beaton  of  Failure  to    Co.  v,  Chenoweth,  30  Ind.  366. 
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direct   averment  or  necessary  implication   that    the    stock   was 
injured  or  entered  on  the  track  at  a  point  where  by  law   the 
defendant  was  required  to  erect  and  maintain  a  fence.* 
The  Dnty  to  fence  should  be  clearly  shown.* 

1.  Summers    v,   Hannibal,    etc.,  R.  a  railroad  company  is  not  liable  to  the 

Co.,   29  Mo.  App.  41;  McGuire  v.  St.  owner  of  stock  killed  or  injured  unless 

Louis,  etc.,   R.  Co.,  43  Mo.  App.  354;  it  gets  upon  the  track  at  a  place  where 

Asher  v,  St.  Louis,  etc.,  R.  Co.,  70  Mo.  the   company   is    by   law   required   to 

432,  19  Am.  &  Eng.  R.  Cas.  593;  Manz  fence,  no  matter  at  what  place  it  may 

V.  St.  Louis,  etc.,  R.  Co.,  87  Mo.  278;  be  killed  or  injured,  and  a  complaint 

Davis  V,  Missouri,  etc.,  R.  Co.,  65  Mo.  omitting  to  aver  that  the  animal  en- 

441;  Morrow  v,  Missouri  Pac.  R.  Co.,  tered  upon  the  track  at  a  place  where 

82  Mo.  169;  Wood  V.  Kansas  City,  etc.,  by  law  a  fence  was  requisite  is  fatally 

R.  Co..  39  Mo.  App.  63;  Bates  v,  St.  defective  and  insufficient.      Nance  v. 

Louis,  etc.,  R.  Co.,  74  Mo.  60;  Dryden  St.    Louis,   etc.,   R.  Co.,  79  Mo.  196; 

V.  Smith,  79  Mo.  525;   Cecil  v.  Pacific  Ward  v,  St.  Louis,  etc.,  R.  Co.,  91  Mo. 

R.  Co.,  47  Mo.  246;  Vaughn  v.  Mis-  168. 

souii  Pac.  R.  Co.,  17  Mo.  App.  4.    And  8.  Stating  Faots  Showing  Ihity  to  Fenoo. 

see    Radcliffe    v.   St.    Louis,   etc.,    R.  — In  an  action  for  injury  to  animals 

Co.,  90  Mo.   127;    Dyer  v.  Pacific  R.  caused   by   the    failure   of  a   railroad 

Co.,  34  Mo.  127;    Quick  v,  Hannibal,  company  to  fence  its  road  as  required 

etc.,  R.  Co.,  31  Mo.  399;  Miles  v.  Han-  by  statute,  the  complaint  must  contain 

nibal,  etc.,  R.  Co.,  31  Mo.  407;  Burton  a  statement  of  facts  upon  which  the 

V.   North  Missouri  R.  Co.,  30  Mo.  372;  liability  of  the  company  arising  from 

West  V,  Hannibal,  etc.,  R.  Co.,  34  Mo.  the  failure  to  build  and  maintain  such 

177.  fences  depends.      An   allegation   that 

InoloMd  and  ColtlTatod  Lands  and  Vn-  the  company  was   by  law   bound   to 

ineloied  Lands.  —  Under  a  iorvaev  Mis-  fence  and  inclose  its  track  tenders  an 

souri    statute     requiring    a     railroad  immaterial    issue    as   stating   a  duty 

company  to  fence  only ''inclosed  or  cul-  without  stating  the  facts   from   which 

tivated    fields    or    uninclosed    prairie  the  duty  arises,  and  is  not  to  be  taken 

lands,"  it  was  held  that  a  petition  should  as  true   because    not  denied.      Balti- 

aver  that  the  injury  complained  of  oc-  more,  etc.,  R.  Co.  v.  Wilson,  31  Ohio 

curred  at  a  point  where  the  defendant's  St.  555. 

road  passed  through  *'  inclosed  and  Alleging  Ownership  or  Ooonpanoy  of 
cultivated  fields  and  uninclosed  prairie  Adjoining  Fremises.  —  Under  the  stock- 
lands,"  and  that  these  lands  were  not  killing  Act  of  Colorado^  as  amended  in 
fenced,  etc.  Cecil  v.  Pacific  R.  Co.,  47  1885,  before  a  person  could  claim  that 
Mo.  246;  Wood  V.  Kansas  City,  etc.,  a  railway  company  owed  him  any  duty 
R.  Co.,  39  Mo.  App.  63,  following  Ward  in  respect  to  fencing  its  railway  it  was 
V.  St.  Louis,  etc.,  R.  Co.,  91  Mo.  168.  necessary  for  him  to  allege  that  he  was 

Qy  the  amendment  of  1875  railroad  the  owner  or  holder  of  land  adjacent  to 
conipanies  were  required  to  fence  such  railway,  and  that  he  had  re- 
where  the  road  passed  through  or  along  quested  the  railway  company  to  fence 
or  adjoining  inclosed  or  cultivated  its  line  and  put  in  cattle  guards  and 
lands  or  uninclosed  lands.  The  word  gateways;  moreover,  according  to  said 
**  prairie"  being  stricken  out  of  the  act,  the  railway  company  could  not,  by 
section  by  the  amended  act,  fences  were  complying  with  such  request,  exempt 
required  to  be  erected  where  the  road  itself  from  the  unconditional  liability 
passed  through  uninclosed  lands,  otherwise  imposed,  except  as  against 
whether  prairie  or  timber.  A  com-  the  party  making  the  request.  Wads- 
plaint,  therefore,  is  not  insufficient  un-  worth  v.  Union  Pac.  R.  Co.,  18  Colo, 
der  the  amended  act  because  it  alleges  600,  56  Am.  &  Eng.  R.  Cas.  145. 
that  the  defendant  did  not  fence  its  Allegationi  Hot  Showing  Obligation  of 
road  where  it  passed  through  or  along  Lessee  to  Fence.  —  Where  the  lessee  of 
uninclosed  timbered  lands.  Razor  v,  a  road  was  sued  for  injury  to  stock, 
St.  Louis,  etc.,  R.  Co.,  73  Mo.  471.  and  the  only  negligence  imputed  to  it 

Sntry  on  Track  at  Flaoe  Where  Fenoe  was  the   failure  to  maintain  a  cattle 

Baqnired.  —  Under     Rev.     Stat.     Mo.  guard  at  a  point  where  it  was  not  re- 

(1879),  §  809  (Rev.  Stat.  1889,  §  2611),  quired  by  law  to  do  so,  and  no  agree- 
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(b)  Manner  of.  —  It  is  not  essential  that  the  above  facts  be 
directly  averred,  but  it  is  sufficient  if  their  existence  be  neces- 
sarily inferred  from  the  other  allegations  of  the  complaint.*  And 
the  allegations  may  be  made  in  the  words  of  the  statute.* 

(o)  Kegatiying  Statutory  Ezoeptlons  —  aa.  Necessity  of.  —  It  has  been 
held  generally  that  the  declaration  or  complaint  must  negative 
the  injury  or  entry  on  the  track  at  all  points  where  the  railroad 
company  is  not  required  by  statute  to  fence.' 

Negations  Limited  to  Ezeeptions  in  Enaoting  Glanse.  —  This  general  doc- 
trine, however,  has  been  limited  to  make  it  necessary  only  to 

ment  to  so  maincaio  a  cattle  guard  was  PUlnre  to  Fence  as  Law  Dizeots.  —  Aa 

alleged  except  one  personal  to  the  ies-  averment  that  the  land  was  not  fenced 

8or,  it  was  held  that  the  complaint  did  "  as  the  law  directs"  where  the  ani- 

not  state  sufficient  facts  to  constitute  mal  strayed  upon  the  track  is  to  be  re- 

a  cause  of  action.     Cook  v,  Milwaukee,  garded  after  verdict   as  equivalent  to 

etc.,  R.  Co.,  36  Wis.  45.  an  averment  that  the  road  at  the  given 

1.  Briscoe  v,  Missouri  Pac.  R.  Co.,  point  ran  through  land  of  the  character 

25  Mo.  App.  468;  Jackson  v,  St.  Louis,  which  the  statute  required  to  be  fenced, 

etc.,  R.  Co.,  80  Mo.  147;  Blomberg  v,  Nicholson  v,  Hannibal,  etc.,  R.  Co.,  82 

Stewart,  67  Wis.  455.  Mo.  j^,  /oZ/orain^  Jackson  v.  Si.  Louis, 

Allegation  that  Entry  or  Iignry  Was  etc.,  R.  Co.,  80  Mo.  147. 

Kotin  Town  or  at  Crosidng.  —  An  aver-  8.  Summers  v.    Hannibal,   etc.,    R. 

ment  that  the  animal  came  upon  the  Co.,  29  Mo.  App.  41. 

track  and    was   killed  at  a  place  not  8.  Ohio,  etc.,  R.  Co.  zf.  Brown,  23  111. 

within  the  limits  of  any  town  nor  at  a  94;  Galena,  etc.,  R.  Co.  v.  Sumner,  24 

pablic  or  private  crossing  is  sufficient  111.    631;    Great    Western    R.   Co.   v, 

to  negative  the  idea  or  inference  that  Bacon,  30  111.  347.     See  also  St.  Louis, 

the  injury  occurred  at  a  point  where  etc.,  R.  Co.  v,  Overturf,  19  IU.  App. 

the  law  does  not  impose  any  obligation  656. 

0.1  the  defendant  to  fence,  and  it  is  not  Under  the  Indiana   Statntes,  a  com- 

necessary  for  the  complaint  to  allege  plaint  is  not  bad  for  not  averring  that 

directly  that  the  animal  came  upon  the  the    railroad   company   was   bound  to 

track  and    was    killed  at  a  point  on  fence  at  the  point  where  the  animal  en- 

the  defendant's  road  where  it  passed  tered  oa  the  track  and  was  killed.    If 

through  inclosed  or  cultivated  fields  or  the  company  was  not  bound  to  fence  at 

aninclosed    lands.       McGuire    v,    St.  such  point,  it  is  a  matter  of  defense  to 

Louis,  etc.,  R.  Co.,  43  Mo.  App.  357;  be  pleaded  by  the  defendant,  and  need 

Marrett  v,  Hannibal,  etc.,  R.  Co.,  84  not  be   negatived   in    the    complaint. 

Mo.   413.     See  Jackson   v,   St.  Louis,  Jeffersonville,  etc.,  R.  Co.  v.  Brevoort, 

etc..  R.  Co.,  80  Mo.  147.  30  lod.  324;  Jeffersonville,  etc.,  R.  Co. 

Under  the  Florida  statute,  Act  1887,  v.  Vancant,  40  Ind,  233;  Ft.  Wayne, 
c.  3742,  a  declaration  alleging  that  it  etc.,  R.  Co.  v.  Mussetter,  48  Ind.  286; 
was  the  duty  of  the  company  to  erect  Ohio,  etc.,  R.  Co.  v.  McClure,  47  Ind. 
and  maintain  suitable  fences  on  the  317;  Louisville,  etc.,  R.  Co.  v.  Kioas, 
sides  of  its  railroad  track  sufficient  to  82  Ind.  357;  Jeffersonville,  etc.,  R.  Co. 
exclude  and  turn  live  stock  therefrom,  v.  Lyon,  55  Ind.  477,  72  Ind.  107;  In- 
and  that  the  company  failed  to  erect  dianapolis,  etc.,  R.  Co.  v.  Lindley,  75 
and  maintain  such  fence  at  a  point  on  Ind.  426;  Terre  Haute,  etc.,  R.  Co.  v. 
the  road  not  in  a  town  or  city  or  at  a  Penn.  90  Ind.  284;  Louisville,  etc.,  R. 
public  road  crossing,  and  by  means  of  Co.  v.  Hart,  2  Ind.  App.  130;  Terre 
such  neglect  the  plaintiff 's  cows  strayed  Haute,  etc.,  R.  Co.  v,  Schaefer,  5  Ind. 
on  the  track  at  a  point  not  fenced  and  App.  86;  Chicago,  etc.,  R.  Co.  v. 
were  killed  by  a  passing  train  of  the  Brannegan,  5  Ind.  App.  540. 
company,  states  a  good  cause  of  action  In  Kansas,  in  an  action  against  a  rail- 
without  further  alleging  that  the  de-  road  company  to  recover  damages  for 
fendant  was  required  by  law  to  main-  the  alleged  killing  of  stock,  where  th*» 
tain  fences  at  the  point  where  the  cattle  petition  alleges  that  the  railway  corn- 
went  upon  the  track.  Jacksonville,  pan y  had  failed  to  inclose  its  road  with 
etc.,  R.  Co.  V.  Prior,  34  Fla.  271.  fences,   it  is   unnecessary    further  to 
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negative  the  exceptions  contained  in  the  enacting  clause  of  the 
statute,*  but  not  the  exceptions  in  other  clauses.* 

Vegativing  Entry  or  Injury  in  Town  or  at  GroBsing.  —  According  to  the 
rule  stated  above  it  is  generally  necessary  for  the  complaint  to 
negative  the  entry  or  injury  at  a  point  within  the  limits  of  a  town 
or  city  or  at  the  crossing  of  a  public  road.' 

**.  Manner  of.  —  It  need  not  be  expressly  averred  that  the  entry 
or  injury  was  not  within  the  limits  of  a  town  or  city  or  at  a  public 
crossing,  if  the  complaint  shows  these  facts  inferentially.**     But 

aHege  that  the  place  so  left  uninclosed  St.   Louis,   etc.,    R.   Co.,   73  Mo.  619; 

was  not  one  which  the  company  was  Schulte   v.  St.  Louis,  etc.,  R.  Co.,  76 

not  compelled  by  law  to  inclose.     Mis-  Mo.  324;  Perriquez   v.   Missouri   Pac. 

souri  Pac.  R.  Co.    v.  Borrer,    3    Kan.  R.  Co.,  78  Mo.  91. 

App.  284.  Defect   Cnred   by   Verdict.  —  A    com- 

Hegativiiig  Ezoeption  with  Beference  to  plaint  alleging  that  the  animals  strayed 
Flaee  of  Entry.  —  A  declaration  not  upon  the  track  at  a  place  where  the  de- 
showing  that  the  animal  was  not  killed  fendant  was  required  by  law  to  erect 
in  one  of  the  places  excepted  by  the  and  maintain  lawful  fences,  although 
statute  of  Illinois^  but  only  that  it  got  defective  in  nojL  averring  that  the  point 
on  the  railroad  track  at  a  place  *'  with-  was  not  at  a  public  or  private  crossing, 
out  the  limits  of  towns,"  etc.,  is  suffi-  nor  within  the  limits  of  an  inc6rporated 
cient.  It  was  urged  that  it  was  not  town  or  city,  is  sufficient  after  verdict 
important  where  the  animal  got  on  the  when  the  deficiency  has  been  supported 
track,  but  where  it  was  killed;  but  the  by  the  evidence.  Stanley  v.  Missouri 
court  held  that  on  the  contrary  the  Pac.  R.  Co.,  84  Mo.  625. 
place  where  it  got  on  the  track  was  4.  Campbell  v.  Missouri  Pac.  R.  Co., 
the  precise  thing  to  be  considered.  78  Mo.  639;  Perriquez  v.  Missouri  Pac. 
Great  Western  R.  Co.  v.  Hanks,  36  111.  R.  Co.,  78  Mo.  91. 
281.  Soffloienoy  of  Petition  Generally.  —  A 

HegatiTlng  Killing  at  Farm  Crossing,  petition   is  clearly  sufficient  where  it 

—  Where  the  statute  does  not  exempt  is  specially  and  substantially  averred 

the  company  from  fencing  its  road  at  that  the  animal  was  killed  at  a  point 

farm  crossings,  and  does  not  exempt  it  which  the  law  required  the  defendant 

from  liability  for  killing  stock  at  such  to    protect    with    a    fence    or    cattle 

crossings  if  the  road  is  not  there  fenced,  guard,  and  that    the  animal    entered 

if  animals  are  killed  at  a  farm  cross-  upon  the  track  at  that  point  and  was 

ing  where  the  company  has  made  such  killed  by  reason  of  the  defendant's  faiU 

a  fence  as  the  law  requires,  which  some  ure  to  maintain  such  fence  or  cattle 

one  left  down  or  open  without  the  fault  guard.     Wade  v.  Missouri  Pac.  R.  Co., 

of  the  company,  whereby  the  stock  got  78  Mo.  362,  19  Am.  &  Eng.  R.  Cas.  586. 

in  and  was  killed,  this  is  a  matter  of  Exoeptions  Saffldently  HegatiTed  by  In- 

defense  for  the  company,  and  need  not  ference.  —  The  fact  that  the  killing  was 

be  negatived  in  the  complaint.     Great  not  within  the  limits  of  an  incorporated 

Western  R.  Co.  v.  Helm,  27  111.  198.  town  will  be  inferred    from  an  aver- 

1.  Great  Western  R.  Co.  v.  Hanks,  36  ment  that  the  killing  was  where  the 

111.  281;  Chicago,  etc.,  R.  Co.  v.  Car-  defendant's    track    passed  along  and 

ter.  20  III.  391;  Ohio,  etc.,  R.  Co.  v.  adjoining  the  plaintiff's  inclosed  culti- 

Brown,  23  III.  94:  Galena,  etc.,  R.  Co.  vated  field  and  at  a  point  where  there 

r.  Sumner,  24  111.  631;  Louisville,  etc.,  was   no    public    or    private    crossing. 

R.  Co.  V.  Belcher,  89  Ky.  193,  40  Am.  Lainiger  v.  Kansas  City,  etc.,  R.  Co., 

&  Eng.  R.  Cas.  228.     See  in  general  41  Mo.  App.  165;  Rozzelle  </.  Hannibal, 

article  Statutes.  etc.,  R.  Co.,  79  Mo.  349,  19  Am.  &  Eng. 

8.  Great  Western  R.  Co.  V.  Hanks,  36  R.    Cas.    591;    Perriquez   v.   Missouri 

111.  281;  Toledo,  etc.,  R.  Co.  v,  Lavery,  Pac.  R.  Co.,  78  Mo.  91,  19  Am.  &  Eng. 

71  111.  522.  R.  Cas.  578;  Moreland  z/.  Missouri  Pac. 

8.  Jefferson ville,  etc.,  R.  Co.  V.  Prior,  R.   Co.,    17  Mo.   App.  77;  Marrett  v. 

34  Fla.  271;  Chicago,  etc.,   R.  Co.  v.  Hannibal,   etc.,   R.    Co.,  84  Mo.   413; 

Carter,   20  111.   390;  Illinois  Cent.   R.  Tickell  v.  St.   Louis,  etc.,   R.  Co..  qo 

Co.  V,  Williams,  27  III.  48;  Rowland  v.  Mo.  298;  Edwards  v.  Kansas  City,  etc., 
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the  complaint  will  be  bad  if  the  inference  that  the  animal  entered 
on  the  road  at  a  point  where  the  company  was  under  no  duty 
to  fence  is  as  reasonable  from  the  allegations  as  the  contrary 
inference.* 

(7)  Alleging  that  Road  Might  Have  Been  Fenced  at  Place  of 
Entry  or  Injury.  —  Under  some  of  the  statutes  it  is  held  that 
where  it  is  alleged  in  the  complaint  that  the  railroad  was  not 
fenced  at  the  place  where  the  animals  entered  upon  it  or  were 
injured,  it  is  not  necessary  that  it  be  also  alleged  or  shown  that 
the  railroad  could  have  been  properly  and  lawfully  fenced  at  such 
place.     If  such  is  not  the  fact  it  is  a  matter  of  defense.* 

(8)  Alleging  Failure  to  Erect  or  Maintain  Requisite  Secure  or 
Sufficient  Fence — In  General.  —  Where  the  action  is  not  founded 
on  the  absence  of  any  fence  whatever,  the  declaration  or  com- 
plaint  should  show  that  the  road  was  not  fenced  in  the  manner  or 
with  the  kind  of  fence  prescribed  in  the  statute  and  that  the 
fence  was  not  properly  maintained.® 

R.  Co., .74  Mo.  117.     See  also  Holland  ficient    compliance   with    the   statute. 

V.  West  End  Narroiv  Gauge  R.  Co..  16  Illinois  Cent.   R.  Co.  v.  Wade,  46  111. 

Mo.  App.  172;  Rowland  v.  St.  Louis,  115. 

etc.,  R.  Co.,  73  Mo.  619;  Schulte  v.  St.  1.  Moreland  v.  Missouri  Pac.  R.  Co., 

Louis,  etc.,  R.  Co.,  76  Mo.  324.  17  Mo.  App.  77. 

And  an  averment  that  the  injury  was  2.  Lake  Erie,  etc.,  R.  Co.  v.  Fish- 
at  a  point  where  the  defendant's  road  back,  5  Ind.  App.  403;  Louisville,  etc., 
passes  through,  along,  and  adjoining  R.  Co.  v.  Hall,  93  Ind.  245,  19  Am.  & 
inclosed  and  cultivated  fields  suffi-  Eng.  R.  Cas.  597;  Jefferson ville,  etc., 
ciently  negatives  the  idea  that  the  point  R.  Co.  v.  Vancant,  40  Ind.  233;  Louis- 
was  either  at  the  crossing  of  a  public  ville,  etc.,  R.  Co.  v,  Hughes,  2  Ind. 
highway  or  within  the  limits  of  an  in-  App.  68;  Terre  Haute,  etc.,  R.  Co.  v. 
corporated  town.  Wade  v,  Missouri  Schaefer,  5  Ind.  App.  86;  Chicago, etc., 
Pac.  R.  Co.,  78  Mo.  362,  19  Am.  &  R.  Co.  v.  Brannegan,  5  Ind.  App.  540. 
Eng.  R.  Cas.  586;  Dorman  if.  Missouri  Contra. —  Russdl  v,  Hannibal,  etc., 
Pac.  R.  Co.,  17  Mo.  App.  337;  Kinney  R.  Co.,  83  Mo.  507,  decided  under  a 
V.  Hannibal,  etc.,  R.  Co.,  27  Mo.  App.  statute  providing  that  railroad  com- 
615;  Williams  v.  Hannibal,  etc.,  R.  panies  shall  fence  their  tracks  at  all 
Co.,  80  Mo.  597;  Meyers  v.  Union  points  where  they  may  be  inclosed  bt 
Trust  Co.,  82  Mo.  240;  Farrell  v.  Union  a  lawful  fence. 

Trust  Co.,  77  Mo.  475,  13  Am.  &  Eng.  8.  Where  the  statute  makes  a  rail 

R.  Cas.  552;  Terry  v.  Missouri  Pac.  R.  way  company  liable  for  stock  killed. 

Co.,  77  Mo.  254;  Mum  power  v.  Hanni-  without  regard  to  the  question  of  neg. 

bal,  etc.,  R.  Co.,  59  Mo.  245.  ligence,  provided  that  the  act  '*  shall 

Exoeptions  Substantially  Kegatived. —  not  apply    to    any    railroad    securely 

Where   the   declaration    negatives    in  fenced    in    and    such    fence   properly 

substance  all   the   exceptions    in    the  maintained   by  such  company,*'  etc., 

statute,    although     not    in    the    most  an  allegation  that  the  road  '*  was  not 

formal  manner,  it  is  not  demurrable  on  fenced   as   required   by  law*'  or  "  in 

that  ground  alone.     St.  Louis,  etc.,  R.  manner  and   form   as  in   the    statute 

Co.  './.  Thomas,  47  III.  116.  provided"   is  not  sufficient.     This  is 

Kegativing  Injury  on  "  TTnimproved  "  stating  a  legal  conclusion,  and  contains 
Land  Where  Statute  Exoepts  TJidnolosed  no  matter  from  which  the  court  might 
Land.  —  Where  a  statute  provides  that  infer  that  the  defendant's  road  was 
a  railroad  company  need  not  fence  its  not  "  securely  fenced  in  and  such  fence 
track  through  "  uninclosed  "  lands,  a  properly  maintained  by  such  corn- 
declaration  in  an  action  for  killing  pany."  Indianapolis,  etc.,  R.  Co.  v. 
stock  which  uses  the  word  **  unim-  Bishop,  29  Ind.  202  [overruling  To- 
proved  "  in  stating  the  excepted  places  ledo,  etc.,  R.  Co.  r.  Fowler,  22  Ind. 
where  the  slock  was  not  killed  is  a  suf  316];  Pittsburgh,  etc.,  R.  Co.  v.  Keller, 
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Xoad  Hot  Seooraly  or  Bofllciently  FoacecL  —  Ordinarily  it  will  be  suffi- 
cient to  allege  that  the  road  was  not  securely  or  sufficiently 
fenced.* 

Fonoe  Kot  Properly  Maintained.  —  Allegations  of  circumstances  equiva- 
lent to  an  averment  that  the  fence  was  not  properly  maintained 
will  be  sufficient.* 

Partienlar  IninilLoienciee  or  Defects.  —  The  particulars  in  which  the 
fences  or  cattle  guards  were  insufficient  or  the  particular  defects 
therein  need  not  always  be  shown.' 

(9)  Alleging  Failure  to  Fence  as  Proximate  Cause,  —  To 
authorize  a  recovery  under  statutes  relating  to  fencing  it  should 
in  general  be  shown   by  the  complaint  that  the  stock  entered 

49  Ind.  211;  Jcffersonville,  etc.,  R.  Co.  of   the  statute.     Detroit,  etc.,   R.  Co. 

?'.  UnderhIlU40  Ind.  229;  Indianapolis,  v.   Blodgett,   61    Ind.   315;   Louisville, 

etc.,  R.  Co.  V,   Robinson,  35   Ind.  380;  etc.,  R.  Co.  v.  Overman,  88  Ind.  115; 

Pittsburgh,  etc.,   R.  Co.  v.   Brown,  44  Terre   Haute,  etc.,  R.  Co.  v.  Penn.  90 

Ind.  409.     But  see  Indianapolis,  etc.,  Ind.  284. 

R.  Co.  z'.  McKinney,  24  Ind.  283,  and  " Sofloiontly    Fenced"    Equivalent    to 

Louisville,  etc.,  R.  Co.  v.  Shanklin.  94  *' Securely  Eenoed."  —  An  allegation  that 

Ind.  297,  19  Am.  &  Eng.  R.  Cas.  552,  the    railroad    track    was    not    '*  suffi- 

wherein  it  was  held  that  an  averment  ciently   fenced  "   at    the    place   where 

that  the  road  was  not  fenced  at  a  par-  animals  got  on   the   track   and    were 

ticular  place  named  was  sufficient,  and  killed  does  not  aver  a  mere  conclusion, 

that  the  language  of  the  statute,  "  not  and  is  of  the  same  import  and  meaning 

securely  fenced,"  comprehends  cases  as  an  averment  that  the  road  was  not 

where  there  is  no  fence.  "  securely   fenced,**  so  as   to  comply 

It    has    been    held,    however,    that  with  the  Indiana  statute.     Evansville, 

under  the  Indiana  statutes  an  allega-  etc.,  R.  Co.  v.  Tipton,  loi  Ind.  197. 

tion  that  '*  the  said  railroad  was  not  2,  Indianapolis,  etc.,  R.  Co.  v.  Tru- 

securely  fenced  as  required  by  law  '*  itt,  24  Ind.  162,  wherein  it  was  alleged 

or  "according  to  law'*  is  sufficient,  that  the  fence  along  the  railroad  took 

Such  an  allegation  is  not  merely  a  con-  fire,  and  while  burning  the  servants  of 

elusion  of  law,  and  where  the  fact  is  the  defendant  threw  down  the  fence  to 

averred   that   the    road  was  not  '*  se-  extinguish    the    fire,    making    a    gap 

curely  fenced  **  the  subsequent  words  therein,    which    was    negligently    left 

neither  enhance  nor  diminish  the  force  open  by  said  servants,  and  the  court 

of  the  fact  stated.    Jeh>rsonville.  etc.,  held  that  it  was    sufficiently  alleged 

R.  Co.  V.  Chenoweth,  30  Ind.  366;  In-  that  the  fence  was  not  properly  roain- 

dianapolis,  etc.,  R.  Co.  v.  Adkins,  23  tained. 

Ind.  340;    Pittsburgh,  etc.,  R.  Co.  v.  8.  TTnneoetsary    to    Allege    Partioular 

Brown,  44  Ind.  409;  Indianapolis,  etc.,  Defecti.  —  In   McCoy  z/.  Southern  Pac. 

R.  Co.  V,  Lyon,  48  Ind.  119.  Co.,  (Cal.   1891)  26   Pac.  Rep.  629,  it 

1.  See  Toledo,  etc.,  R.  Co.  v.  Harris,  was  held  that  an  averment  thai  the  de- 

49  Ind.  119,  and  see  the  notes  to  the  fendant  failed   to   maintain   a   proper 

preceding  paragraph  of  text.  fence  includes  any  and  all  defects  in 

Allegation  EqoiTalent   to   "Good  and  the  fence,  and  that  a  reference  to  the 

Lawftil  Fence."  —  An  allegation  that  a  particular  defect  is  not  necessary, 

railroad  v/as  not  securely  fenced  will  be  Hecewary   to   State  Particular  Insuffi- 

held  to  mean  that  it  was  not  inclosed  cienoy  in  Cattle  Guard. —  In  Smead  v. 

with   a  good  and  lawful  fence.     Mis«  Lake  Shore,  etc.,  R.  Co.,  58  Mich.  200. 

souri  Pac.  R.  Co.  v.  Morrow,  36  Kan.  23  Am.  &  Eng.  R.  Cas.  241,  it  was  held 

495,  31  Am.  &  Eng.  R.  Cas.  520.  that  a  declaration  for  an  injury  ciused 

''Securely  Fenced"  Equivalent  to  "So*  by  the  insufficiency  of  a  cattle  guard  is 

eurely  Fenced  In."  —  Under  the  Indiana  demurrable  where  it  fails  to  state  the 

statutes  an  allegation  that  the  road  was  particulars  in  which  the  cattle  guard 

not    **  securely     fenced  "     sufficiently  was  insufficient. 

shows  that  the  road  was  not"  securely  Objection  Cured  by  Finding  of  Verdict, 

fenced  in,"  the  latter  being  the  words  — T»u»ugh  a  complaint  is  defective  in 
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upon  the  track  or  was  injured  by  reason  of  the  failure  of  the 
defendant  to  maintain  fences  and  guards  as  required  by  law ;  or, 
in  other  words,  that  the  neglect  so  to  fence  occasioned  the 
injury.*  But  it  has  been  decided  in  a  great  number  of  cases  that 
it  is  not  necessary  for  the  complaint  to  contain  a  direct  and 
express  averment  that  the  injury  was  occasioned  by  the  failure 
of  the  company  to  erect  and  maintain  the  required  fences,  where 
there  is  language  used  in  stating  the  cause  of  the  injury  which  is 
equivalent  to  such  an  allegation  or  from  which  the  fact  may  be 
inferred.* 

not  sufficiently  stating  the  particulars  in  Co.,  78  Mo.  qi^  following  Edwards  v. 

which; the  fence  was  insufficient,  yet  Kansas  City,  etc.,  R.  Co.,  74  Mo.  117. 
the  objection  comes  too  late  in  the  ap-        Where  the  complaint  alleged  that  the 

pellate  court.     After  judgment  and  on  animal,  '*  without  any  faultonthe  part 

appeal  it  must  be  held  that  such  a  de-  of  plaintiff,  strayed  upon  defendant's 

feet  is  cured  by  the  finding  or  verdict,  track,*'  that  it  was  struck  and  killed 

Baltimore,  etc.,  R.  Co.  v,   Kreiger,  90  "  at  a   point  where  said  road  passed 

Ind.  380.  along  through  and  adjoining  inclosed 

1.  Cecil  V.  Pacific  R.  Co.,  47  Mo.  246;  and  cultivated  fields,"  etc.,  and  that 
Luckie  v.  Chicago,  etc.,  R.  Co.,  67  Mo.  "  at  said  point  defendant  hiad  failed  to 
245;  Rowland  v.  St.  Louis,  etc.,  R.  Co.,  build  and  maintain  lawful  fences  to 
73  Mo.  619;  Bates  v,  St.  Louis,  etc.,  R.  prevent  the  said  animal  from  straying 
Co.,  74  Mo.  60;  Hudgens  v,  Hannibal,  upon  its  track,"  the  court  held  that  it 
etc.,  R.  Co.,  79  Mo.  419;  Dryden  v.  might  be  inferred  from  these  allega- 
Smith,  79  Mo.  525;  Sloan  v.  Missouri  tions,  especially  the  last  one,  that  the 
Pac.  R.  Co.,  74  Mo.  47;  Johnson  v,  St.  animal  strayed  upon  the  track  and 
Louis,  etc.,  R.  Co.,  76  Mo.  553;  Balti-  was  killed  by  reason  of  the  failure  to 
more,  etc.,  R.  Co.  v,  Wilson,  31  Ohio  fence.  Terry  v.  Missouri  Pac,  R.  Co. 
St.  555.  77  Mo.  254. 

2,  MlsBOori.  —  Bowen  v,  Hannibal,  Where  the  complaint  alleged  that  the 
etc.,  R.  Co.,  75  Mo.  426;  Williams  v.  animal  in  question  strayed  upon  the 
Missouri  Pac.  R.  Co.,  74  Mo.  453;  railroad  at  a  point  where  it  ran  along 
Kronski  v.  Missouri  Pac.  R.  Co.,  77  and  through  the  plaintiff's  inclosed 
Mo.  362;  Edwards  t'.  Kansas  City,  etc.,  lands,  and  at  a  place  where  the  road 
R.  Co.,  74  Mo.  117;  Belcher  v.  Mis-  was  required  to  be  fenced,  but  was  not 
souri  Pac.  R.  Co.,  75  Mo.  514;  Per-  fenced,  and  by  reason  of  such  negli- 
riquez  v.  Missouri  Pac.  R.  Co.,  78  Mo.  gence  the  animal  strayed  upon  the  track 
91;  Farrell  v.  Union  Trust  Co.,  77  Mo.  and  was  injured,  it  was  held  that  the 
475;  Terry  v.  Missouri  Pac.  R.  Co.,  77  words  employed  conveyed  to  the  mind 
Mo.  254;  Marrett  v.  Hannibal,  etc.,  R.  that  the  failure  to  fence  was  the 
Co.,  84  Mo.  413;  Nicholson  v.  Hanni-  cause  of  the  injury  as  fully  as  if  the 
bal,  etc.,  R.  Co.,  82  Mo.  73;  Blakely  ».  word  "  occasioned  "  had  been  used. 
Hannibal,  etc.,  R.  Co.,  79  Mo.  388;  Williams  v,  Missouri  Pac.  R.  Co.,  74 
Campbell  v.  Missouri  Pac.  R.  Co.,  78  Mo,  453.  See  also  Thomas  v,  Hanni- 
Mo.  639;  Jackson  v.  St.  Louis,  etc.,  R.  bal,  etc.,  R.  Co.,  82  Mo.  538,  23  Am.  & 
Co.,  80  Mo.  147;    Briggs  v.   Missouri  Eng.  R.  Cas   183. 

Pac.    R.   Co.,   82  Mo.  37;   Thomas  v.  Indiana. —  In   Indiana  a    complaint 

Hannibal,  etc.,  R.  Co.,  82  Mo.  538,  23  allegingthat  at  a  certain  point  in  a  town 

Am.   &   Eng.    R.  Cas.  183;    Morris  v.  the  railroad  was  not  securely  fenced, 

Hannibal,  etc.,  R.  Co.,  79  Mo.  367,  19  and    that   the   animals    entered    upon 

Am.  &  En^.  R.  Cas.  666.  the  railroad  at  said  point  and  were  run 

Illustrations.  —  Thus     an    averment  down  and  killed  by  the  cars  of  the  de- 

that  the  animal  got  on  the  railroad  and  fendant,  shows  by  necessary  inference 

was  crippled  at  a  point  where  the  de-  that  if    the   road   had   been   properly 

fetidant  had  neglected  his  duty  to  fence  fenced   the  animals   would  not    have 

sufficiently  shows  that  the  injury  re-  gone  upon  it,  consequently  would  not 

suited  from  the  defendant's  failure  td  have  been  injured.     Ohio,  etc.,  R.  Co. 

fence.     Perriquez  v,  Missouri  Pac.  R.  v.  Neady,  5  Ind.  App.  328. 
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(lo)  Averment  of  Time  During  Which  Road  Had  Been  Open.  — 
Some  of  the  statutes  make  railroads  liable  for  injuries  to  animals 
caused  by  failure  to  fence  only  when  the  road  has  been  open  for 
use  for  a  certain  length  of  time,  and  under  such  statutes  it  is 
necessary  to  allege  that  the  defendant's  road  which  was  unfenced 
had  been  open  for  use  for  the  length  of  time  prescribed  by  the 
statute.* 

Iowa.  —  Where  the    petitioo    in    an  something  else,   viz.,   *'  the  going  at 

action  under  Code  Iowa  1873,  §  1289  large  of  the  horse."    The  court  held 

(Code  1897,  §  2055),  showed  that  the  that  the  complaint  should  have  been 

stock  escaped  from  a  pasture  through  more  accurate,  but  thatitwassufiScient 

a  defecti\re  gate  upon  the  defendant's  after  verdict.     Holden  v.  Rutland,  etc., 

track,  and  that  the  defendant  had  care-  R.  Co.,  30  Vt.  297. 

lessiy  and  negligently  constructed  such  Gomplaliits  BaAdent  After  Yerdiet.  — 

gate  in  an  unskilful  manner  and  of  un-  Where   the  complaint  shows  inferen- 

sound  and  insufficient  material,  it  was  tially   that  the  stock   was  injured  by 

held  to  t>e  sufficiently  alleged  that  the  reason  of  the  failure  of  the  defendant 

animals   were  killed   for    want    of    a  to  fence  its  road,  though  there  is  no  di- 

fence,  for  if  the  gate  was  as  alleged  it  rect  allegation  that  the  injury  was  so 

was  as  if  there  were  no  fence.     Morri-  occasioned,  it  will   be  sufficient  after 

son  V.  Burlington,  etc.,  R.  Co.,  84  Iowa  verdict.     Toledo,  etc.,  R.  Co.  v,  Darst, 

663.  52  111.  89;  Holden  v,  Rutland,  etc.,  R. 

Flozlda.  —  A  declaration    against    a  Co.,  30  Vt.  297;    Edwards  v.  Kansas 

railroad  company  alleging  that  it  was  City,  etc.,  R.  Co.,  74  Mo.  117;  Morris 

the   duty   of  the  company  under  the  v..  Hannibal,  etc.,  R.  Co.,  79  Mo.  367, 

statute  to  erect  and  maintain  suitable  19  Am.  &  Eng.  R.  Cas.  666;  Jackson 

fences  on  the  sides  of  its  railroad  track,  v.  St.  Louis,  etc.,  R.  Co.,  80  Mo.  147; 

sufficient  to  exclude  and  turn  live  stock  Nicholson  v,  Hannibal,  etc.,  R.  Co.,  82 

therefrom,  and  that  the  company  failed  Mo.  73. 

to  erect  and  maintain  such  fence  at  a  1.  Baltimore,  etc.,  R.  Co.  v.  Wilson, 

point  on  the  road  not  in  a  town  or  city  31  Ohio  St.  555;  Chicago,  etc.,  R.  Co. 

or  at  a  public  road  crossing,  and  by  •  v.  Taylor,  40  111.  280.     See  also  Ohio, 

means  of  such  neglect  the  plaintiff's  etc.,   K.    Co.   v.   Brown,    23    111.    94; 

cows,    of     certain    value    mentioned.  Galena,  etc.,  R.  Co.  v,  Sumner,  24  111. 

strayed  on  the  track  at  a  point  not  631. 

fenced  and  were  killed  by  a  passing  Sailleient  Allegations  as  to  Timo  Dnzing 

train  of  the  company,  states  a  good  Wbich  Boad  Has  Been  in  Use.  — -  Where 

cause  of  action  without  a-  further  alle-  a  railroad  is  sued  under  the  statute  re- 

gation   that  the    damage   to  the   live  quiring  companies  to  fence  within  six 

stock  was  caused  by  a  failure  to  erect  months  after  the  road  or  any  part  of  it 

or   maintain   fences  and  stock  yards,  is  open,  an  averment  in  the  declaration 

Jacksonville,  etc.,   R.  Co.  v.  Prior,  34  that  '*  more  than  six  months  after  said 

Fla.  271.  railroad   was  in  use,  to  wit,    *    *    • 

Yennoat.  — A  declaration  alleged  that  the  said  defendant  neglected  to  erect  " 

the   defendants    neglected   to  keep  a  fences,  is  good  on  general  demurrer. 

fence  on  the  line  of  their  railroad  ad-  Great  Western  R.  Co.  v.  Hanks,  36  111. 

joining  the  plaintiff's  land  as  required  281. 

bylaw;  that  for  want  of  such  fence  the  In   an   action  under  the  statute  for 

plaintiff's  horse  escaped  from  the  plain-  failing  to  fence  a  track  in  six  months, 

tiff's  pasture  and  "  went  at  large,  and  the  declaration  charged  that  on  Jann* 

by  means  of  going  at  large  as  aforesaid  ary   i,    1867,   and    thenceforth   to  the 

the   horse   was  greatly  injured,  dam-  commencement  of  suit,  the  defendant 

aged,  and   destroyed,  whereby,"   etc.  had  charge  of   the  railroad,  and  that 

It  was  urged  that  the  declaration  was  the  defendant,  more  than  six  months 

defective  because  the  negligence  com-  after  such  road  was  in  use,  and  contin- 

plained  of  was  the  not  keeping  in  re-  uously  to  the  time  of  the  committing 

pair  a  fence  which  the  defendants  were  of  the  grievances,  neglected  to  fence, 

bound  to  maintain,  and  the  injury  was  It  was  held  that  it  was  not  alleged  with 

not  alleged  as  resulting  from  such  negli*  sufficient  certainty  that  for  six  months 

gence    of    the   defendants,    but    from  after  the  road  was  *'  opened  for  use  " 

583  Volume  XVII. 


Injaries  to  Animals.  RAILROADS,       Deelaration,  Complaint,  ote. 

(ii)  Specifying  and  Itemizing  Injuries.  —  Where  the  actionable 
negligence  is  the  failure  to  fence,  and  damages  are  claimed  as 
resulting  therefrom,  it  is  believed  that  a  general  statement  is 
allowable  of  such  continuous  and  injurious  mischiefs  as  occur 
frequently  and  cannot  be  described  by  single  items  so  as  to  con- 
vey any  beneficial  knowledge  to  the  defendant.*  But  where  the 
injury  is  a  specific  act  not  so  necessarily  caused  by  the  neglect  to 
fence  that  the  defendant  could  be  expected  to  meet  the  charge 
without  having  it  pointed  out  directly,  the  injury  should  be 
specified.* 

g.  Complaint  Good  at  Common  Law  though  Not  Suffi- 
cient UNDER  Statute  —  Vice  Versa.  —  A  petition  containing 
sufficient  facts  to  constitute  a  cause  of  action  on  the  common-law 
ground  of  negligence  is  good  without  averring  the  facts  necessary 
to  create  a  liability  under  a  statute  relating  to  fencing.'  If  a 
petition  states  a  good  cause  of  action  on  the  common-law  ground, 
it  is  not  bad  because  it  fails  to  state  a  good  cause  of  action  under 
the  statute,*  and  allegations  relating  to  fencing,  etc.,  may  be  dis- 
regarded and  stricken  out  as  surplusage.*  On  the  other  hand, 
where  a  complaint  is  insufficient  to  recover  on  the  ground  of  neg- 

the  company  had  failed  to  fence  as  re-  directly.  A  recovery  for  such  a  specific 
quired  by  statute.  Toledo,  etc.,  R.  injury  could  not  be  had  under  an  aver- 
do.  V.  Bookless,  55  111.  230,  2  Am.  R.  ment  of  "  damages  done  to  this  plain- 
Rep.  454.  tiff's    stock    by    defendants'    engines 

Alleging  Time  of  Opening  with  Bef«r-  passing  over  said  railroad." 
enoe  to  Plaoe  of  Entry.  —  A  complaint  DefeotiTe  Allegation  Cnred  by  Babee- 
averring  that  the  road  had  been  open  quent  Allegation.  —  Where  a  declaration 
more  than  six  months  at  the  place  included  in  one  count  the  killing  and 
where  the  injury  occurred  is  insutB*  cripplingof  amare  and  a  mule,  but  did 
cient  under  the  statute  of ///r'n^^tV,  for  the  not  allege  which  animal  was  killed  and 
averment  should  be  in  relation  to  the  which  crippled,  it  was  held  that  the  de- 
place  where  the  cattle  strayed  upon  feet  was  cured  by  a  subsequent  allega- 
the  track,  which  may  have  been  miles  tion  that  the  animals  were  lost  to  their 
distant  from  the  place  of  injury.  To-  owner  by  theeact  of  the  defendant  in 
ledo,  etc.,  R.  Co.  v,  Darst,  51  111.  365.  running  its  trains  upon  them.    Toledo, 

1.  Grand   Rapids,    etc.,    R.    Co.    v.  etc.,  R.  Co.  v.  Cole,  50  111.  184. 
South  wick,  30  Mich.  444,  holding  that,  3.  Calvert  v,  Hannibal,  etc.,  R.  Co., 
under    Michigan   statutes,  allegations  34  Mo.  242;   Owens  v,  Hannibal,  etc., 
showing  the  continuous  operation  of  R.  Co.,  58  Mo.  386. 

the  road  and  the  continuous  neglect  to  4.  Aubuchon  v,  St.  Louis,  etc.,  R. 
fence  it,  and  that  by  means  of  this  Co.,  52  Mo.  522,  aff  roved  in  Fickle  v. 
wrong  the  plaintiff  suffered  damages  St.  Louis,  etc.,  R.  Co.,  54  Mo.  219. 
in  various  ways,  and  among  others  Where  the  complaint  did  not  show 
'*  damages  done  to  this  plaintiff's  stock  that  the  injury  was  caused  by  the  cars 
by  defendants'  engines  passing  over  or  locomotive  of  the  defendant  corn- 
said  railroad,"  is  sufficient  to  authorize  pany,  it  was  held  that  the  provision  of 
the  plaintiff  to  go  into  the  proofs.  the  code  that  the  time  when  and  the 

2.  Grand  Rapids,  etc.,  R.  Co.  v.  place  where  the  injury  occurred  should 
South  wick,  30  Mich.  444,  holding  that  be  alleged  did  not  apply,  and  the  com- 
an  injury  to  a  colt,  by  a  railroad  com-  plaint  was  sufficient  as  a  complaint  at 
pany,  caused  by  a  failure  to  fence  as  common  law.  South,  etc.,  Alabama 
required  by  the  Michigan  statutes,  is  a  R.  Co.  v.  Schafner,  78  Ala.  567. 
specific  act  not  so  necessarily  caused  by  5.  Rockford,  etc.,  R.  Co.  v.  Phillips, 
the  neglect  of  fencing  that  the  defend-  66  111.  548;  Garner  v.  Hannibal,  etc., 
ants  could  be  expected  to  meet  the  R.  Co.,  34  Mo.  235;  Hill  v.  Missouri 
charge  without  having  it  pointed  out  Pac.   R.  Co.,  49  Mo.  App.  520;    Chis- 
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ligence,  but  is  sufficient  to  state  a  statutory  cause  of  action  for 
failure  to  fence,  the  allegations  of  negligence  may  be  treated  as 
surplusage  and  the  action  regarded  as  statutory.' 

A.  Statement  of  Damages  and  Prayer  for  Relief.  — 

The  plaintiff  should  properly  state  that  he  has  been  damaged  by 
the  injury  to  his  stock,  and  to  what  extent,  and  should  pray  for 
the  relief  or  damages  approximately  under  the  statute  giving  him 
his  action  • 

i.  Objections  to  and  Cure  of  Defects  —  in  oeneni.  —  Many 

defects  in  a  complaint  for  injury  caused  to  animals  by  failure  to 
fence  will  be  cured  by  the  finding  or  verdict  if  not  seasonably  or 
properly  objected  to.* 

holm  V,  Great  Western  R.  Co.,  lo  U.  damages,  yet  single  damages  may  be 

C.  C.  P.  324,  approving  Gillis  v.  Great  recoveied  if  the  petition  states  either  a 

Western  R.  Co.,  12  U.  C.  Q.  B.  427.  common-law   cause   of  action  or  one 

1.  Jeffersonville,     etc.,     R.     Co.    v,  under  the  fifth  section  of  the  Missouri 

Lyon,  55  Ind.  477;  Cleveland,  etc.,  R.  Damage  Act,  there  being  nothing  be- 

Co.  V.  De  Bolt,  10  Ind.  App.  174;  Mor-  sides  the  prayer  for  double  damages  to 

rison  v,  Burlington,  etc.,   R.  Co.,  84  indicate  that  the  plaintiff  intended  to 

Iowa  663.  claim  under  section  43  of  the  Missouri 

Statement  Showing  Statntory  Canie  Railway  Law,  by  which  alone  double 
though  KegUgenoeAluged.  —  Where  the  damages  are  authorized.  Scott  z/.  St. 
plaintiff's  petition  in  a  suit  against  a  Louis,  etc.,  R.  Co.,  75  Mo.  136. 
railroad  company  for  injuries  to  stock  8.  See  Brockert  v.  Central  Iowa  R. 
alleged  the  duty  of  the  defendant  to  Co.,  82  Iowa  369. 
erect  and  mjiintain  fences,  the  breach  Failure  to  Alle^  Iigary  by  Train.  —  A 
of  that  duty,  and  the  prayer  for  double  complaint  alleging  that  the  railroad 
damages,  and  direct  reference  was  company  ran  against  and  over  the  ani- 
made  in  the  body  of  the  petition  to  the  mal  and  killed  it,  but  not  alleging  that 
statute,  it  was  held  that  the  pleading  the  injury  was  done  by  locomotive  or 
would  be  treated  as  brought  under  the  cars,  i?  sufficient  after  verdict.  Louis- 
statute,  although  containing  the  fur-  ville,  etc.,  R.  Co.  v,  Harrington,  92 
ther  averment  that  the  injury  was  Ind.  457,  19  Am.  &  Eng.  R.  Cas.  606. 
negligently  done.  Crutchfield  v.  St.  AUeging  Kegllgenoe  &  Train  Manage- 
Louis,  etc.,  R.  Co.,  64M0.  255,  i7Am.  ment  Where  Kegllgenoe  Belated  toFenoes. 
R.  Rep.  200.  — A  declaration  alleging  negligence  in 

8.  Fidlnre  Formally  to  Aver  Damage. —  the  management  of  the  train,  although 

A  complaint  under  the  statute  of  Indi-  it  may  have  appeared  in  evidence  that 

ana^  otherwise  sufficient,  but  containing  the  negligence  of  the  defendant  existed 

no  formal  averment  that  the  plaintiff  in  relation  to  fences,  and  not  in  the 

was    damaged    by  the  injury   to  his  management  of  the  train,  is  sufficient 

stock,  will  be  sufficient,  at  least  after  after   verdict.     Smith    v.    Eastern    R. 

verdict.     Louisville,    etc.,    R.    Co.   v.  Co.,  35  N.  H.  356. 

Peck,  09  Ind.  68.  Failnre  to  Allege  Animals  Bnnning  at 

FaUnre  to  Pray  for  BeUof  Cured  by  Bub-  Largo.  —  Where  the  petition  in  an  action 

sequent  Statement.  —  Where  the  first  and  under  Code  Iowa  (1873)  §  1289,  (Code  ^ 

second  counts  of  a  complaint  do  not  1897.  §  2055),  for  double  damages  for  in- ^ 

contain   a  prayer  for  relief,   but    the  jury  to  animals  by  failure  to  fence  does 

second  count  is  followed  by  statement  not  in  terms  aver  that  the  stock  was  run- 

of  the  aggregate  value  of  the  animals  ning  at  large,  yet  if  the  defendant  has 

injured  and    asks    for   judgment   for  notice  that  the  action  is  brought  under 

statutory  double  damages,  the  conclud-  the  statute  and  admits  all  of  the  alle- 

ing  statement  is  to  t^  regarded  as  a  gations  of  the  petition  except  those  re- 

f  art  of  each  count.     Briggs  v.  Missouri  lating  to  the  value  of  the  animals,  and 

*ac.  R.  Co.,  82  Mo.  37.  goes   to    trial    without    objection,    the 

Beeovering    ttngle    Damagee    Where  petition  will  be  held  sufficient  after  ver- 

Double  Damages  Prayed  For.  —  Although  diet.     Shuck  f.   Chicago,  etc..  R.  Co., 

a  petition  in  Missouri  prays  for  double  73  Iowa  333. 
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Allflgatioiu  Bdating  to  Entry  or  Iignry  at  Point  Not  Fonood.  —  Though  the 
petition  is  technically  defective  in  not  stating  that  the  stock 
strayed  or  entered  on  the  road  where  it  was  not  fenced,  etc.,  yet 
if  the  defendant  has  failed  to  demur  and  the  evidence  has  been 
heard  and  a  finding  or  verdict  had  for  the  plaintiff,  the  defect  in 
the  petition  will  be  cured.^ 

AUogationi  Balating  to  Flaoo  Whoro  Ttooe  Soqnirod  .or  Hogativing  Ezooptioni. 
—  And  a  petition  which  does  not  directly  allege  that  the  stock 
entered  on  the  track  or  was  injured  at  a  point  where  the  defend- 
ant was  required  to  fence,  or  which  does  not  negative  the  excep- 
tions contained  in  the  statute,  is  sufficient  after  verdict  if  this 

The  objection  to  a  defect  in  the  peti-  an  action  against  a  railroad  contained 

tion  in  failing  to  allege,  under  the  Iowa  but  one  count,  and  that  was  for  killing 

statute,  that  the  animal  was  running  and  crippling  a  mare  and  a  mule,  but 

at  large,  is  waived  unless  advantage  of  it  was  not  averred  which  animal  was 

it  is   taken   by  demurrer,  answer,  or  killed  and  which  crippled.     This  defect 

motion  in  arrest  of  judgment.     Daugh-  was  held  to  be  cured  by  a  subsequent 

erty  v.  Chicago,  etc.,  R.  Co.,  87  Iowa  averment  that  by  the  act  of  the  defend- 

276.  ant  in  running  its  train  upon  the  ani- 

Allogatlon  Balating  to  Hotioe  and  Do-  mals  they  were  lost  to  the  owner.  To- 
mand.  —  An  allegation  that  the  defend-  ledo,  etc.,  R.  Co.  v.  Cole,  50  III.  184. 
ant  has  been  duly  notified  of  the  killing  1.  Indiana,  — Indianapolis,  etc.,  R. 
of  the  animal  and  payment  thereof  Co.  t/.  Petty,  30  Ind.  261;  Toledo,  etc., 
duly  demanded,  and  that  the  defend-  R.  Co.  v,  Stevens,  63  Ind.  337;  Louis- 
ant  has  neglected  and  refused  to  pay  ville,  etc.,  R.  Co.  v.  Goodbar,  102  Ind. 
for  the  animal,  would  be  faulty  if  ob-  596;  Louisville,  etc.,  R.  Co.  v.  Spain, 
jected  to  by  a  motion  for  a  more  specific  61  Ind.  460. 

statement,  but  is  not  a  ground  of  de-  Kansas,  —  See  Kansas  City,  etc.,  R. 

murrer;  and  it  is  too  late  to  object  to  Co.  v,  Neville,  25  Kan.  632. 

such  a  statement  for  the  first  time  after  Missouri.  — Gilmore    v.    St.    Louis, 

judgment  on  the  demurrer  to  the  an-  etc.,    R.   Co.,   54    Mo.   227,  following 

swer.     Clary  v.  Iowa  Midland  R.  Co.,  Fickle  v.  St.  Louis,  etc.,  R.  Co.,  54  Mo. 

37  Iowa  344.  219;    Busby  v,  St.  Louis,  etc.,  R.  Co., 

Eailnre  Formally  to  Avar  Damage.  —  A  81  Mo.  43. 

complaint  under  the  statute  of  Indi-  Oregon,  —  Eaton  v,  Oregon  R.,  etc., 

ana^  otherwise  sufficient,  but  containing  Co.,  19  Oregon  371,  45  Am.  &  Eng.  R. 

no  formal  averment  that  the  plaintiff  Cas.  481. 

was  damaged  by  the  killing  of  his  cat-  Olbjootion  to   Unoortain  and  Indefinite 

tie,  is  sufficient  after  verdict.     Louis-  Allegation.  —  Where  the  allegation  in 

ville,  etc.,  R.  Co.  v.  Peck,  99  Ind.  68.  reference  to  the  failure  to  fence  at  the 

Averments  Relating  to  Venue.  —  Where  point  where  the  animal  entered  upon 
the  title  of  the  cause  was  laid  in  a  the  track  and  was  killed  is  too  indefi- 
named  county,  and  the  suit  was  com-  nite  and  uncertain,  the  objection  can- 
menced  there,  and  the  complaint  al-  not  be  urged  by  a  demurrer  for  want 
leged  that  the  defendant  was  operating  of  facts,  but  only  by  motion  to  make 
its  railroad  through  such  county  and  the  pleading  or  allegation  more  certain 
that  the  animal  was  then  and  there  and  specific.  Louisville,  etc..  R.  Co. 
killed  by  the  running  of  the  cars  on  the  v,  Harrigan,  94  Ind.  248. 
road,  and  the  defendant  appeared  in  Objeotion  to  Statement  of  Tnsnffldency 
the  case,  formed  an  issue  therein,  and  of  Offense.  —  An  objection  to  the  state- 
tried  it  in  such  county,  the  omission  in  ment  of  the  particular  insufficiency  of 
the  complaint  of  a  direct  averment  that  a  fence  comes  too  late  when  made  for 
the  animal  was  killed  in  such  county  the  first  time  in  the  Appellate  Court, 
was  cured  by  the  finding  of  the  court.  After  judgment  and  on  appeal  it  must 
Louisville,  etc.,  R.  Co.  v.  Hixon,  loi  be  held  that  defective  allegations  of 
Ind.  337.  facts  are  cured  by  the  finding  or  ver- 

Defectiye  Allegation  Cured  by   Snbee-  diet.      Baltimore,     etc.,     R.     Co.    v, 

q[aent  Allegation.  —  The  declaration  in  Kreiger,  90  Ind.  380. 
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averment  be  inferentially  made  or  if  the  defect  has  been  supplied 
by  the  evidence.^ 

Allagationi  Halating  to  ProzimAte  Cause.  —  These  rules  are  also  appli- 
cable to  defects  in  the  petition  in  reference  to  the  allegation 
showing  that  the  failure  to  fence  was  the  proximate  cause  of  the 
injury.* 

Defeets  Hot  Cnred.  —  Certain  defects  in  the  petition,  however,  are 
held  not  curable,  even  by  verdict.* 

j\  Amendments.  —  Where  the  complaint  shows  no  cause  of 
action  it  is  often  permissible  to  correct  it  by  amendment,*  and  it 
is  held  that  where  a  petition  states  a  good  common-law  cause  of 
action,  it  may  be  amended  by  changing  the  form  of  action  to 
one  under  a  special  statute,  such  as  relate  to  fencing,  etc.*  But 
an  amendment  which  makes  a  new  case  or  introduces  an  entirely 
different  cause  of  action  is  not  allowable.* 

1.  Nicholson  v.  Hannibal,  etc.,  R.  lional  injury  resulting  from  direct  force 
Co.,  82  Mo.  73;  Farrell  v.  Union  is  neither  in  case  nor  in  trespass,  and 
Trust  Co.  77  Mo.  475, 13  Am.  &  Eng.  R.  shows  no  cause  of  action;  and  an 
Cas.  552;  Henson  v,  St.  Louis,  etc.,  R.  amended  complaint,  averring  that  the 
Co.,  34  Mo.  App.  636;  Stanley  v.  Mis-  injury  was  caused  by  the  negligence 
souri  Pac.  R.  Co.,  84  Mo.  625:  Belcher  of  the  company's  servants,  is  allow- 
V.  Missouri  Pac.  R.  Co.,  75  Mo.  '515;  able.  Simpson  v.  Memphis,  etc.,  R. 
Marrett  v.  Hannibal,  etc.,   R.  Co.,  84  Co.,  66  Ala.  85. 

Mo.  413;  Toledo,  etc.,  R.  Co.  v.  Mc-  6.  Roberts  v,  Wabash,  etc.,  R.  Co., 
Clannon,  41  111.  238.  (Mo.    1886)  25  Am.   &   Eng.    R.    Cas. 

2.  Jackson  v.  St.  Louis,  etc.,  R.  Co.,    298. 

80  Mo.  147;    Morris  v.  Hannibal,  etc.,  Amdndment   Hot   Changing   Cavte   of 

R.  Co.,  79  Mo.  367,  19  Am.  &  Eng.  R.  Aetion — New  York.  —  An  original  com- 

Cas.   6i56;    Edwards  v.   Kansas    City,  plaint  charged  that  the  plaintiff's  cows 

etc.,   R.  Co.,  74  Mo.  J17;    Marrett  v,  strayed   upon   the  defendant's    track, 

Hannibal,  etc.,  R.  Co.,   84  Mo.   413;  and  that  the  company  so  negligently 

Holden  v,  Rutland,  etc.,  R.  Co.,  30  Vt.  managed  its  cars  that  two  cows  were 

297:    Toledo,  etc.,  R.  Co.  v,   Darst,  52  killed    and    two  others    injured.     An 

III.  89.  amendment    alleged     that    the    cows 

8.  ComjilaiiLt  Alleging  Heither  FaUore  strayed  upon  the  track  through  a  fence 

to  Fence  Nor  Negligenoe.  —  In  Indiana  it  which    the    company    was    bound    to 

is    held    that    a    complaint  for  stock  maintain,    and    that  four  cows   were 

killed  will  be  bad  even  after  verdict,  if  killed  and  three  injured.     It  was  held 

it  fails  to  aver  negligence  or  a  failure  that  this  was  but  an  amplification  of 

to  fence  the  road.     Indianapolis,  etc.,  the  original  complaint,   and   did    not 

R.  Co.  V.  Brucey,  21  Ind.  215.  change  the  cause  of  action.     Becker  v. 

Befeots  Not  Cured  by  Statute  of  Jeofdls.  New  York,  etc.,  R.   Co.,  (Supm.   Ct. 

—  In    Virginia^    wheie   the  complaint  Gen.  T.)  10  N.  Y.  Supp.  413,  57  Hun 

fails  to  allege  that  the  animals  were  (N.  Y.)  585. 

killed  by  negligence  or  improper  con-  6.  See  in  general  article  Amend- 
duct  of  the  defendant's  agents,  the  de-  ments,  vol.  i,  p.  458. 
feet  will  not  be  cured  by  verdict  under  Amendment  Changing  Character  of  De- 
the  statute  of  jeofails,  such  statute  fendant.  —  In  an  action  against  a  rail- 
being  intended  to  cure  defective  state-  road  company  for  killing  cattle  the 
ments  of  causes  of  action,  but  not  to  plaintiff  cannot  amend  his  petition  for 
cure  a  statement  which  makes  no  case,  the  purpose  of  alleging  that  the  com- 
Orange,  etc.,  R.  Co.  v.  Miles,  76  Va.  pany  had  no  right  of  way  over  his 
773.  lands,  as  the  responsibility  of  a  com- 

4.  Amendment     Averring    Negligenoe  pany  running  trains  under  legal  rights 

Where  No  Cause  Stated.  —  A  complaint  is  different  from  that  of  a  trespasser, 

founded    on    the  statute    of  Alabama  Day  v.  New  Orleans  Pac.  R.  Co.,  35 

averring  neither  negligence  nor  inten-  La.  Ann.  694. 
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5.  Plea  or  Answer  —  a.  General  Issue.  —  The  general  issue  or 
general  denial  is  usually  employed  when  a  railroad  company  is 
sued  for  injury  to  animals,  and  it  is  believed  that  advantage  of 
the  majority  of  defenses  may  be  taken  thereunder.* 

b.  Special  Plea  or  Answer.  —  Oftentimes  it  is  necessary, 

owing  to  the  nature  of  the  defense,  to  allege  or  plead  specially 
the  facts  constituting  the  particular  defense.*  The  plea  or  answer 
should  properly  meet  all  the  averments  of  the  complaint  and  con- 
tain all  the  allegations  requisite  to  make  out  the  defense  desired 
to  be  set  up.' 

Amendment  Showing  Iignry  on  Another  Since  the  defendant  may  show  under 
Compajiy'8  Soad. —  In  an  action  in  the  the  general  denial  that  it  was  not 
Circuit  Court  under  the  statute  of  In-  legally  bound  to  fence  its  road  where 
Jiana  to  recover  from  a  railroad  com-  the  animal  entered  upon  the  track  and 
pany  for  injury  to  stock  by  failure  to  was  killed,  it  is  harmless  error  to  sus- 
fence,  it  is  erroneous  to  allow  the  tain  a  demurrer  to  a  paragraph  of  the 
plaintiff,  against  the  defendant's  ob-  answer  showing  specifically  that  the 
jeciion,  to  amend  his  complaint  to  road  was  not  required  to  be  fenced, 
conform  with  the  inadmissible  evidence  Louisville,  etc.,  R.  Co.  ?/.  Skelton,  94 
that  the  injury  was  done  by  the  de-  Ind.  222,  19  Am.  &  Eng.  R.  Cas.  542. 
fendani's  cars  on  the  road  of  another  For  Farther  Partionlar  Ueee of  the  gen- 
company.     Cincinnati,  etc.,   R.  Co.  z'.  eral  issue  see  the  subsections  following. 


Bunnell,  61  Ind.  183. 

Sabetitating  "Mare"  for  "Horse."  — 
In  a  complaint  for  the  killing  of  a 
horse  by  tiie  negligence  of  the  railroad 
company,  the  substitution  by  amend- 
ment of  the  word  "  mare "  for  the 
word  "  horse  "  does  not  make  a  new 
case.  South,  etc.,  Alabama  R.  Co.  v. 
Bses,  82  Ala.  340. 

1.  Question  of  Ownership  —  Beoord  of 


2.  Insufficient  Time  to  Bepair  Defects. 

—  The  excuse  that  a  reasonable  time 
has  not  elapsed  within  which  to  repair 
known  defects  in  a  fence  must  be  al- 
leged by  answer  and  proved.  Jeffer- 
sonville,  etc.,  R.  Co.  v.  Sullivan,  38 
Ind.  262,  10  Am.  R.  Rep.  279. 

Allowance  and  Necessity  of  Plea  in 
Abatement.  —  Advantage  of  the  failure 
of  the   owner  of  live   stock  killed  to 


Lease.  —  Where  a  company  is  sued  for  have  its  value  appraised  before  bring- 
killing  stock,  as  owner  of  a  road,  when  ing  suit,  as  provided  by  Gen.  Laws 
in  fact  it  is  but  a  lessee,  the  record  of    Colo.  1877,  p.  850  (Mills's  Annot.  Slat. 


the  lease  is  admissible  in  evidence 
under  the  general  denial  on  the  ques- 
tion of  ownership.  Pittsburgh,  etc., 
R.  Co.  7f.  Hunt,  71  Ind.  229. 

Liability  of  Another  Company.  —  On  a 
plea  of  the  general  issue,  a  railroad 


'S9I1  §  3713)  ™&y  be  taken  by  a  plea 
in  abatement,  but  if  not  so  taken  it 
will  be  regarded  as  waived.  Atchison, 
etc.,  R.  Co.  V.  Lujan,  6  Colo.  33S. 

3.  Answer  to  Entire  Complaint  Silent  as 
to  Part. —  Where  a  complaint  charges 


sued  for  killing  stock  may  show  byevi-  in  one  paragraph  wilful  and  intentional 

dence  that  the  stock  was  killed  on  the  injury  and  in  another  injury  by  failure 

road  of  another  company,  and  by  the  to  fence  the  road  as  required,  and  the 

servants  of  such  other  company,  and  answer  assumes  to  answer  the  entire 

not  by  its  own   servants.     Richmond,  complaint,  it  will  be  insufficient  if  it 

etc.,  R.  Co.  V,  Buice,  88  Ga.  180.  contains  nothing  which  would  amount 

Overruling  Answer  Where  General  Issue  to  a  defense  of  the  charge  of  wilful  in- 

InauMcient.  —  The  general  denial  put-  jury.     Louisville,  etc.,  K.  Co.  v.  Hart, 


ting  in  issue  the  question  of  the  com- 
pany's duty  to  fence  its  road  at  the 
point  where  the  animals  entered  upon 
it  and  also  every  other  question  tend- 
ing to  constitute  adefense contained  in 


2  Ind.  App.  130. 

Answer  Containing  Neither  Denial  Nor 
Proper  Counterclaim.  —  Where  a  com- 
pany was  sued  under  the  Afissouri 
statute  for  killing  stock,  and  filed  an 


a  separate  paragraph  of  the  ans^ver,  no    answer  containing  no  specific  denial  of 


harm  will  be  done  by  rejecting  the  an- 
swer  even  though  it  be  good.  Louis- 
ville, etc.,  R.  Co.  V.  Hart,  2  Ind.  App. 
130. 


the  allegations  of  the  complaint,  but 
set  up  gross  negligence  on  the  part  of 
the  plaintiff  in  turning  his  animal  out 
on  uninclosed  lands,  whereby  it  went 
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c.  Defendant  Not  Required  or  Unable  to  Fence.  —  The 

defendant  may  show  under  the  general  denial  without  special 
plea  that  it  was  not  legally  bound  to  fence  or  could  not  properly 
fence  its  road  at  the  point  where  the  stock  entered  on  the  road  or 
was  killed.^  Where  an  answer  is  put  in,  the  ultimate  facts  show- 
ing that,  the  place  in  question  was  not  required  to  be  fenced  or 
could  not  be  fenced  should  be  clearly  alleged.* 

d.  Contributory  Negligence  of  Plaintiff. — Ordinarily 

upon  the  track  and  was  killed,  and  by  be  pleaded,  and  advantage  of  it  cannot 

reason  of  which  the  company's  cars  be    taken    under  the  general  denial, 

were  thrown  off  the  track  and  injured  Kingsbury  v,  Chicago,  etc.,  R.  Co.,  104 

to  the  amount  of  five  thousand  dollars,  Iowa  63. 

it  was  held  that  such  answer  was  prop-  S.  Alleging  Evidence  Instead  of  Issuable 

eriy      stricken     out     as     constituting  Faots.  —  In  an  action  for  the  killing  of 

neither  a  denial  of  the  cause  of  action  the  plaintiff's  cow,  which  had  entered 

nor  a  counterclaim  in   the  nature  of  a  upon  the  defendant's  track  where  the 

set-off.     Tarwater  v,    Hannibal,    etc.,  track    ought    to    have   been    securely 

R.  Co.,  42  Mo.  193,  followed  in  Vickers  fenced,  but  was  not,  an  answer  setting 

V.    Hannibal,  etc.,  R.  Co.,  42  Mo.  198.  up  matters  of  evidence  from  which  it 

See  also  infra^  IX.  5,  c.  Counterclaim.  might  be  inferred  that  it  could  not  have 

Assuming  Fenoe  Not  Bequired  on  Unin-  been  fenced  without  interfering  with 

closed  Lands.  —  In  Indiana  an  answer  the  rights  of  the  public,  or  the  free  use 

based  upon  the  assumption  that  the  of  the  track  by  the  company,  or  jeop- 

company  was  not  bound  to  fence  its  arding  the  safety  of  its  servants,  but 

track  through  uninclosed  lands  is  erro-  without  alleging  any  issuable  facts  to 

neous.      Louisville,   etc.,    R.    Co.    v.  that  effect,  is  demurrable.     It   is  an 

Han,  2  Ind.  App.  130.  elementary  rule,  both  under  the  com- 

£ffeot    of   Express  Admissions.  —  The  mon  law  and  the  Code  of  Indiana^  that 

plaintiff    sued    to    recover    for    seven  pleadings  must  contain  ultimate  facts 

calves  killed   while   running  at  large  and  not  evidence.     Pennsylvania  Co. 

where     the    defendant     should    have  v.  Zwick,  i  Ind.  App.  280. 

fenced.    The  company  answered,  ad-  Facts  Showing  Inability  to  Fence  With- 

mitting  the  killing  of  six  calves,  but  out    Iigury   or  Obstruction. —  Where  a 

denied  all  other  averments  of  the  com-  railroad  company  specially  pleads  by 

plaint,  and  averred  that  the  six  calves  way  of  answer  in  bar  of  the  action  the 

killed  were  not  worth  above  a  certain  facts  upon  which  it  relies  to  escape  lia- 

amount,  which  it  had  tendered  to  the  bility  for  its  failure  to  fence  its  road  at 

plaintiff.     It  was  held  that  the  admis-  the  place  where  the  animal  was  killed 

sion  of  the  killing  of  six  calves  was  an  or  injured,  it  must  clearly  appear  by 

admission  that  they  were  running  at  the   facts  averred    that   the  company 

jarge  where  the  company  had  a  right  could  not  have  fenced  in  its  road  at 

to  fence,  and  that  the  general  denial  that  place  without  injury  or  obstruc- 

put  in  issue  only  the  killing  of  the  sev-  tion  to  its  own  business  or  to  public 

enth  calf.     Taylor  v.  Chicago,  etc.,  R.  rights    or     easements.       Banister    v. 

Co.,  76  Iowa  753.  Pennsylvania  R.  Co.,  98  Ind.  220. 

1.  Toledo,  etc.,  R.  Co.  v,  Owen,  43  Showing  Iigury  at  Station  Where  Fenoe 

Ind.  405;  Jefferson ville,  etc.,  R.  Co.  v.  Hot  Bequired.  —  Averments  in  the  an- 

Lyon,  55  Ind.  477;  Louisville,  etc.,  R.  swer  that  the  plaintiff  turned  his  mare 

Co.  V.  Skelton,  94  Ind.  222,  19  Am.  &  loose  in  the  immediate   vicinity  of  a 

Eng.  R.  Cas.  542;    Indianapolis,  etc.,  station  where  the  defendant  was  not 

R.  Co.  t'.  Clay,  4  Ind.  App.  282;  Banis-  required  to  fence,  and  carelessly  and 

ter  V.  Pennsylvania   R.  Co.,  98   Ind.  negligently  permitted  her  to  wander 

220.  and  go  upon  the  track  of  the  railroad 

A  Contrary  Doctrine  seems  to  be  held  at  or  near  said  station  where  she  was 

in  lowa^  where  it  is  held  that  if  diffi-  killed,  do  not  show  that  the  injury  oc- 

culties  or  costs,  or  acts  of  the  plaintiff,  curred  at  said  station  where  the  defend- 

would  be  an  excuse  in  law  for  failing  ant  was  not  required  to  fence  its  road, 

to  fence  the  road  at  a  certain  point,  Louisville,  etc.,  R.  Co.  v.  Skelton,  94 

this  is  matter  of  affirmative  defense  10  Ind.  222,  19  Am.  &  Eng.  R.  Cas.  542. 
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the  contributory  negligence  of  the  plaintiflF  is  no  defense  to  an 
action  for  injury  to  animals  caused  by  a  failure  to  fence  the  track, 

and  an  answer  merely  averring  such  negligence  is  insufficient.* 
But  in  an  action  for  negligent  or  careless  injury,  and  sometimes 
under  statutes  relating  to  fencing,  the  negligence  of  the  plaintiff 
is  a  good  defense,  and  an  answer  setting  it  up  should  contain  the 
allegations  requisite  to  show  the  negligence  relied  on  * 

1.  Answer  Avorring  Only  Oontrllmtexy  knowingly  allowed  the  bull  to  range  at 

NegUgonoe.  —  In  an  action  under  the  large  and  upon  the  track,  in  violation 

statute  of  Indiana  for  injury  to  stock  ot  the  statute,  when  struck  and  killed, 

by  failure  to  fence,  contributory  negli-  which  was  the  result  of  the  wrongful 

gence  is  no  defense.     An  answer  that  and  unlawful  act  of  the  plaintiff  in  al- 

tbe  plaintiff  had  negligently,  or  in  vio-  lowing  it  so  to  range  at  large,  stated  a 

lation  of  a  city  ordinance,  allowed  the  good   defense   on    demurrer,    whether 

stock  killed  to  run  at  large  within  the  the  bull   was  or  was  not  at  large  in 

limits  of  an  incorporated  city,  and  in  violation  of  the  statute.     The  answer 

the  vicinity  of  the  defendanfs  railroad,  showed  contributory  negligence,  which 

amounts  only  to  an  answer  of  contribu-  is  a  defense  under  the  statute.     Hind- 

tory    negligence,   and    is    insufficient  man  v.  Oregon  R.,  etc.,  Co.,  17  Oregon 

on  demurrer.     Louisville,  etc.,  R.  Co.  614,  38  Am.  &  Eng.  R.  Cas.  310. 

V.  Cahill,   63   Ind.   340,   distinguishing  Alleging  Negligenoe  ai  a  Xain  Faet. — 

Knight  V,  Toledo,  etc.,  R.  Co.,  34  Ind.  Where  the  answer  in  an  action  for  in- 

402.  jury  to  animals  by  failure  to  fence  sets 

Nogligenoe  Consisting  In  Tnming  Ont  up  as  a  defense  the  negligence  of  the 

Animali  on  Indosed  Lands.  —  Where  the  plaintiff,   it  should   allege   the    negli- 

answer  in  an  action  tor  injury  by  fail-  gence  as  a  main  fact,  which  might  be 

ure  Lo  fence  makes  the  negligence  al-  proved  by  evidence  of  other  facts  and 

leged  against  the  plaintiff  to  consist  circumstances  from  which  negligence 

only  in  his  turning  out  the  animals  on  might  be  inferred.     Tarwater  v.  Han- 

the  inclosed  lands  adjoining  the  rail-  nibal,  etc.,  R.  Co. ,  42  Mo,  ig^^ /oUawfd 

road,  and  thus  allowing  them  to  get  in  Vickers  v,  Hannibal,  etc.,  R.  Co.,  42 

upon   the  track,  it  avers  nothing  but  Mo.  198. 

what  the  plaintiff  has  a  lawful  right  to  Partienlan  of  GroM  Contribntory  Veg- 
do.  Tarwater  v.  Hannibal,  etc.,  R.  ligenoe.  —  Where  the  answer  in  an  ac- 
Co.,  42  Mo.  igs, /aiiowfd  in  Vickers  r.  tion  for  injury  by  failure  to  fence 
Hannibal,  etc.,  R.  Co.,  42  Mo.  198.  charges  that  the  injury  was  the  result 
S.  See  in  general  article  Contribu-  of  the  *'  gross  negligence  "  of  the 
TORY  Negligence,  vol.  5,  p.  i.  plaintiff,  it  should  aver  in  what  par- 
Benefit  of  Contributory  Negligonoo  With-  ticular  act  or  omission  his  negligence 
out  Pleading  It.  —•  Where  the  complaint  consisted.  Failing  in  this  the  answer 
in  an  action  for  negligent  injury  to  is  defective  even  if  otherwise  it  would 
stock  alleges  the  plaintiff's  freedom  be  a  defense.  Jefferson ville.  etc.,  R. 
from  fault  and  negligence,  the  defend-  Co.  v,  Dunlap,  29  Ind.  426. 
ant  is  entitled  to  all  the  evidence  Evidenoe  A^is^ble  nndtr  Allegation  of 
bearing  upon  contributory  negligence,  Oontribntoxy  Negligenoe.  —  In  an  action 
without  pleading  it.  Long  v.  Southern  for  injuries  to  stock  under  the  allega- 
R.  Co.,  50  S.  Car.  49.  And  the  fact  tion  of  contributory  negligence  on  the 
that  contributory  negligence  is  not  part  of  the  owner,  evidence  may  be 
pleaded  is  immaterial  where  the  plain-  properly  introduced  respecting  the  con- 
tiff's  own  evidence  shows  that  he  was  dition  of  the  defendant's  gates  at  the 
guilty  of  negligence  which  was  the  place  of  the  accident.  McNfaster  v, 
proximate  cause  of  the  injury  to  the  Montana  Union  R.  Co.,  12  Mont.  163, 
animal.  Bunnell  v.  Rio  Grande  Westr  49  Am.  &  Eng.  R.  Cas.  564. 
ern  R.  Co.,  13  Utah  314.  Employee's  Duty  to  Keep  His  Animal  oft 
Answer  Snifioient  ai  CQiowing  Contribu-  Traok.  —  It  would  seem  that  if  it  is  the 
tory  Negligenoe.  —  Where  an  action  was  duty  of  an  employee  by  virtue  of  his 
brought  in  Oregon  against  a  railroad  to  contract  with  a  railroad  company  to 
recover  for  a  bull  killed  upon  the  track  keep  trespassing  animals  off  a  certain 
at  a  place  where  it  was  unfenced,  an  part  of  the  railway  track  he  ought  not 
answer  to  the  effect  that  the  plaintiff  to  recover  for  an  injury  to  his  own  an!* 
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e.  Counterclaim.  —  The  defendant  cannot  generally  set  up 
as  a  counterclaim  the  negligence  of  the  plaintiff  in  allowing  his 
animals  to  stay  on  the  track,  whereby  damage  was  done  to  the 
locomotive  or  cars,  since  the  plaintiff's  and  the  defendant's  claims 
do  not  ordinarily  grow  out  of  the  same  acts  of  negligence  or  fail- 
ure of  duty.*  The  counterclaim  as  an  independent  cause  of 
action  must  state  additional  facts  which,  if  true,  and  notwith- 
standing the  facts  stated  in  the  petition  are  confessed  as  true  also, 
would  entitle  the  defendant  to  a  several  judgment  against  the 
plaintiff.* 

6.  Demurrer.  —  The  general  rules  governing  demurrers  in  the 
various  actions  are  applicable  in  actions  for  injury  to  animals  by 
a  railroad  company .• 

mal  occurring  through  his  failure  to  to  the  counterclaim  was  properly  sus- 

comply  with   his  agreement.     But  in  tained,  but  that  even  if  it  presented  a 

an   action   brought  by   the    employee  good  defense  it  could  not  have  availed 

where  the  defendant's  answer  attempts  in  this  case,  for  the   reason  that  the 

to  set   up  such   a  contract  as  above  jury,   by  a  verdict  for  the    plaintiff, 

mentioned  and  merely  charges  that  the  found  that  the  damages  sustained  by 

employee  turned  his  animal  loose  in  the  defendant  were  the  result  of  its 

violation  of  his  duty,  but  fails  to  aver  own  negligence.      Louisville,  etc.,  R. 

that  the  animal  entered  and  was  killed  Co.  v.  Simmons,  85  Ky.  151. 

upon  that  part  of  the  track  where  his  S.  Tarwater  v.   Hannibal,   etc.,    R. 

contract  required  him  to  keep  off  tres-  Co.,  42  Mo.  193,  followed  in  Vickers  v, 

passing  animals,  it  will  be  insufficient.  Hannibal,  etc.,  R.  Co.,  42  Mo.  198. 

Louisville,  etc.,  R.  Co.  v.  Skelton,  94  Averring    Defondant's    Freedom    from 

Ind.  222,  19  Am.  &  Eng.  R.  Cas.  542.  Fault  or  Negligenoe.  —  Where  a   com- 

Flea  that  Stock  Wai  Unlawftilly  Tree-  pany  set  up  as  a  defense  to  an  action 
poising.  —  In  an  action  for  the  negli-  for  killing  stock  a  counterclaim  that 
gent  killing  of  stock  a  plea  that  the  the  plaintiff  knowingly  and  intention- 
plaintiff  ought  not  to  maintain  his  ac-  ally  permitted  bis  stock  to  run  at  large 
tion  because  his  cattle  were  unlawfully  and  on  the  defendant's  premises,  in 
trespassing  on  the  railroad  track  at  the  violation  of  the  herd  law  of  the  state, 
time  when  they  received  the  injury  is  whereby  the  defendant's  train  was 
not  good.  Baylor  v,  Baltimore,  etc.,  wrecked  and  great  damage  done  to  it, 
R.  Co.,  9  W.  Va.  270.  and  the  answer  denied  all  allegations 

1.  Terre     Haute,    etc.,     R.    Co.    v.  of  the  plaintiff  charging  the  defendant 

Pierce,  95  Ind.  496,  19  Am.  &  Eng.  R.  with  fault  or  negligence,  it  was  held 

Cas.  581,  followed  in  Lake  Shore,  etc.,  not    necessary    further    to    aver    that 

R.  Co.  V.  Van  Auken,  i  Ind.  App.  492;  the    defendant    itself    was    free   from 

Simkins  t/.  Columbia,  etc.,   R.  Co.,  20  fault  and  negligence.     The  defendant's 

S.  Car.  258, 19  Am.  &  Eng.  R.  Cas.  467.  fault  or  negligence  was  matter  to  be 

Initanoe  of  Improper  ^nnterclidm —  shown  by  the  plaintiff.    Central  Branch 

Effeet  of  Verdict.  —  In  an  action  to  re*  Union  Pac.  R.  Co.  v.  Walters,  24  Kan. 

cover  the  value  of  mules  negligently  504. 

killed  by  a  train  the  defendant  pleaded  8.  Demurrer  for  Failnre  te  Btate  Duty  to 

as  a  counterclaim    the  damages  sus-  Fenee.  —  Advantage  of  a  failure  to  state 

tained  by  reason  of  the  plaintiff's  neg-  that  it  was  the  duty  of  the  company  to 

ligence  in  allowing  his  stock  to  stray  fence  at  the  place  of  the  accident  must 

on   the    track,   the   plaintiff's    alleged  be  taken  by  demurrer,  and  not  by  in- 

negligence  consisting  in  his  not  having  struction  to  the  jury;  but  such  defect 

a    good    and    lawful    fence,   such    as  in  the  declaration  is  cured  by  going  to 

would  keep  the  mules  within  his  own  trial   and    proving   that  a  fence  was 

inclosure.    The  damages  claimed  re-  necessary  at  the  place  of  the  accident, 

suited  from  the  wrecking  of  the  train  Toledo,  etc.,  R.  Co.  v,  McClannon,  41 

by   reason   of  the  collision    with    the  111.  238. 

stock.    The  company's  road  was  not  Demurrer  for  FaUnre  to  Set  Ont  Notiee 

inclosed.     It  was  held  that  a  demurrer  flerred.  —  Where  suit  is  brought  under 
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be  based  on  thij*  ground.^  Where  the  action  is  based  on 
common-law  grounds,  as  that  the  injury  was  caused  by  the  care* 
lessneis  and  negligence  of  the  defendant's  servants,  it  Is  held  in 
some  states  that  evidence  is  not  admissible  to  show  the  failure  of 
the  defendant  to  comply  with  statutory  provisions  relating  to 
fencing,  and  no  recovery  can  be  had  on  that  ground.*  In  other 
states  a  different  view  prevails,  and  the  courts  hold  that  under  an 
allegation  of  negligence  the  neglect  to  fence  as  required  by  stat- 
ute maj^  be  shown,  and  a  recovery  thereupon  may  be  had.* 

(j)  Evidence  of  Negligence  under  Allegations  Relating  to  Fences, 
~*  The  cases  are  in  accord  on  the  affirmative  of  the  proposition 
that  where  the  action  is  brought  under  a  statute  for  injury  paused 
to  stock  by  the  railroad  company's  failure  to  fence  its  road  at  a 
point  where  it  was  required  to  fence,  evidence  is  inadmissible, 
and  an  adjudication  cannot  be  had,  upon  the  question  of  general 
negligence,  and  there  can  be  no  recovery  for  injuries  resulting 
from  such  negligence,  for  instance,  as  existed  in  the  management 
of  trains.^ 

i.  aitioA  Not  Saaod  ofl  StatatO  OOftotni'  evidence  that  no  proper  fence  existed, 

inff  Feneing.  —  A  complaint  in  an  action  Sec  McCoy  e/.  California  Pac.  R.  Co., 

boldro  a  JUMlct  for  ^*  one  coir,  kiUtd  40  Gal.  535;  Jahant  v.  Central  Pac.  R. 

by    your    locomotire    within   Clinton  Co.^  74  Cal.  9. 

township,  Cass  county,  Indiana/*  does  Ia  kissoari,  in  an  action  on  the  corn- 
not  bas«  the  action  upon  the  statutory  mon-iaw  ground  of  nerligenc^,  the 
liability  for  stock  killed  where  the  road  plaintiff  may  recover  by  shoivinj^  actual 
is  not  fenced,  and  evidence  to  prove  negligence  or  by  showing  faces  from 
the  failure  to  fence  is  irrelevant  and  which  the  statute  infers  negligence,  as 
immaterial.  Toledo,  etc.,  R.  Co.  v,  that  th«  injury  Was  done  on  a  pan  of 
Reed,  25  Ind.  loi^  following  Indianapo-  the  road  not  inclosed  by  a  lawful  fence, 
lis,  etc.,  R.  Co.  t/.  Clark,  21  Ind.  (50.  or  not  in  the  crossing  of  a  public  high- 

Eailaro  to  Fenoo  AoOorAiftg  to  Oontraet,  way.     Brown    v.    Hannibal,   etc.,    R. 

when  rsliftd  upon  as  a  ground  of  recov-  Co.,  33  Mo.  309;  Calvert  v.  Hannibal, 

ery,  and  evidence  thereof  is  to  be  Intro-  etc.,  R.  Co.,  34  Mo.  24^,38  Mo.  467; 

dttcsd,  should   be  stated  in  the  com«  Iba  v.  Hannibal,  etc.,  R.  Co.,  A5  Mo. 

plaint  as  the  basis  of  the  action  under  469;   Hill  v,  Missouri  Pac.  R.  Co.,  49 

the  Code  in  force  in  the  Indian  Terrl<>  Mo.  App.  $20;  Hurley  v,  Missouri  Pac. 

t^ry.    Gulf,  etc.,  R»  Co.  v.  Washing-  R.  Co.,  57  Mo.  App.  675. 
ton,  49  Fed.  Rep.  347.  In  ITOV  Yoric,  where  an  action  for  in- 

I.  Pittsburgh,  etc.,  R.  Co.  v,  Stuart,  jury  to  animals  is  founded  on  negli- 
7t  Ind.  500.  gence  there  mav  be  a  recovery  because 
-  Under  a  complaint  alleging  the  in«  of  the  failure  of  the  company  to  main- 
jury  to  stock  by  the  negligent  opera^  tain  fences,  the  defendant  being  guilty 
tion  of  trains,  evidence  of  the  failure  of  negligence  in  not  performing  a  duty 
to  fence,  which  the  Laws  Wash.  1693,  imposed  by  statute.    Graham  e^.  Dela-> 

S.  4t8,  c.  128,  %  t  (Ball.  Annot.  Codes  ware,  etc.,  Canal  Co.,  46  Hun  (N.  Y.) 
:  Stat.  tl97,  %  433«),  makes /W»fii/««>  386;  Becker  v.  New  York,  etc.,  R.  Co., 
evidence  of  negligence,  was  held  in-  (Hupra.  Ct.  Gen.  T.)  31  N.  Y.  St.  Rep. 
competent  and  inadmissible,  the  negli^  750,  57  Hun  (N.  Y.)  583. 
gence  alleged  not  b^ing  the  same  as  4.  Asbach  v.  Chicago,  etc.,  R.  Co.,  74 
Khat  to  which  the  evidence  related.  Iowa  248;  Cary  v.  St.  Louis,  etc.,  R. 
Dickey  ^.  Northern  Pac.  R.  Co.,  19  Co.,  60  Mo.  209;  Crutchfield  t».  St. 
Wash.  sso.  Louis,  etc.,  R.  Co.,  64  Mo.  255;  Ed- 
it la  OUiieniia.  under  an  allegation  wards  tr.  Hannibal,  etc.,  R.  Co.,  66 
that  stock  was  injured  by  the  neglU  Mo.  567;  Luckie  v.  Chicago,  etc.,  R. 
gent  and  careless  management  of  the  Co.,  67  Mo.  245;  Collins  t/.  Atlantic, 
train,  it  may  be  competent  to  show  by  etc.,  R.  Co.»  6s   Mo.  230;    Rhea  v,  St. 
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(4)  Evidence  of  Negligence  under  Allegations  Thereof —  (»)  in 
e^fMmL  —  In  an  action  the  gist  of  which  is  negligence,  the  exist- 
ence of  the  negligence  must  be  proved,*  but  where  the  action  is 
not  founded  on  negligence  there  can  be  no  recovery  under  evi- 
dence thereof.* 

(b^  General  Charge  of  Hegllgonce.  —  Under  a  general  averment  of 
negligence  or  carelessness  in  doing  the  act  complained  of,  it  is 
competent  to  introduce  any  evidence  having  a  tendency  to  sup- 
port the  charge.* 

Vnlawfiil  ipeed  —  failure  to  flotmd  Bell  or  WHiitle.  —  Maintaining  a  high 
or  unlawful  rate  of  speed,  or  failing  to  ring  the  bell  and  sound 
the  whistle  when  approaching  a  crossing  or  going  through  a 
town,  may  be  given  in  evidence  under  the  general  averment  of 
negligence  in  the  management  of  the  train,  when  the  action  is 
brought  on  common-law  grounds  and  not  directly  on  the  statute 
or  ordinance  regulating  the  speed  and  providing  for  the  giving 
of  the  above  signals.* 

Loulft,  etc.,  R.  Co.,  84  Mo.  345;  Brak-  be  no  recovery  on  the  ground  of  the 

ton  V.  Hannibal,  etc.,   R.  Co.,  77  Mo.  defendant's  negligence.     Indiana,  etc., 

455.  R.  Co.  V.  Overton,  117  Ind.  253. 

nagUffonoe  Charged  Additional  to  Statu-  8.  McPheeters  v,  Hannibal,  etc.,  R. 

tory  Liability.  —  If  the  complaint  shows  Co.,  45  Mo.  22;  Omaha,  etc.,  R.  Co.  r/. 

no  right  of  recovery  independent  of  the  Wright,  49  Neb.  456,  overruling  47  Neb. 

Kansas  stock  law  of  1874,  making  a  886. 

railroad  company  liable  for  failure  to  Any  Act  Caniing  or  Contribatlng  to  the 

fence,  evidence  relating  to  negligence  Ii^nry  may  be  given  in  evidence  under 

in   the  management  of  the  train  will  the  averment  that  the  killing  was  neg- 

be  Irrelevant  and  Immaterial.     But  if  ligently  done,  particularly  when  no  ob- 

in  addition  to  the  statutory  liability  the  jection  is  made  before  trial.     Mack  v. 

complaint  charges  actual  negligence,  a  St.  Louis,  etc.,  R.  Co.,  77  Mo.  232. 

recovery  may  be  had  by  proving  either  Instanoes  of  £videnoo  under  a  Oeneral 

or  both  of  these  groundfs  of  liability.  .CharffeofNegligonoe,  are,  among  others, 

Stewart  v,  Manhattan,  etc.,  R.  Co.,  27  the  following: 

Kan.  631,  Gross    Negligence*  —  Rockford,    etc., 

AdiBiMibflity  Of  BlaAiieod   Count  on  R.  Co.  v.  Phillips,  66  111.   548;   Chi- 

VegligOnoe.  —  In    Baltimore,    etc.,    R.  cago,  etc.,  R.  Co.  v.  Carter,  20  111.  390; 

Co.  V.  Evarts,  112  Ind.  533.  the  plain-  Central  Branch  R.  Co.  v,   Philllpi,  20 

tiff  sued  for  the  killing  of  live  stock  Kan.  9. 

and   filed  a  complaint  in  two   counts  Obstructing  Crossing    bv  Piling    Ties 

or   paragraphs,  the    first  alleging   the  Thereon,  —  Mack  v,  St.  Louis,  etc.,  R. 

breach  of  a  statutory  duty  on  the  part  Co.,  77  Mo.  232. 

of  the  defendant  to  fence  its  track,  the  Insufficient  Number    of   Servants    to 

second  charging  negligence.     The  sec-  Control  Train,  —  South,  etc.,  Alabama 

end  count  was  dismissed.     It  was  held  R.  Co.  v.  Thompson,  62  Ala.  494. 

that  it  was  nevertheless  competent  evl-  That  the  Engineer  Satu  or  Could  Have 

dence  for  the  defendant  as  tending  in  Seen  the  Stock,  by  the   exercise  of  due 

some  degree  to  contradict  the  plaintifT's  care,  in  time  to  have  stopped  the  train 

theory  as  alleged  in  the  first  count.  and  avoided  injurv.     Omaha,  etc.,  R. 

1.  Proof  of  the  Fact  of  Killing  is  not  Co.  v.  Wright,  49  Neb.  456,  overruling 
sufficient  to  authorize  a  recovery  in  an  47  Neb.  886. 

action  for  negligent  killing.     Brown  v.        Distance  Engineer   Could  Have   Seen 
Hannibal,  etc..  R.  Co..  33  Mo.  309.  Stock,  —  Sheldon  v,  Chicago,  etc.,  R. 

2.  BoeoYOry  for  ITogligenoe  in  Aotion    Co.,  6  S.  Dak.  606. 

for  Wilftd  I^Jnry. —  where  a  complaint  4.  Mapes  v.  Chicago,  etc.,  R.  Co.,  76 

for  a  cow  killed  at  a  railway  crossing  Mo.  367,  distinguishing  Collins  v.  Atlan- 

alleges  that  the  Injury  was  intention-  tic,  etc.,  R.  Co.,  65   Mo.  230;    Braxton 

ally  and  wilfully  committed,  there  can  v,  Hannibal,  etc.,  R.  Co.,  77  Mo.  455; 
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(o)  Negligent  Acts  PartiealariBed.  —  Where  the  plaintiff  undertakes 

to  specify  the  particular  acts  of  negligence  upon  which  he  pro- 
poses to  rest  the  defendant's  liability  he  must  stand  by  his  state- 
ment with  his  proof,  and  he  cannot  rely  on  or  bring  to  his  aid 
other  acts  or  omissions  not  so  specified.*     Thus,  where  the  negli- 

Riley  t\  Wabash,  etc.,  R.  Co.,  i8  Mo.  So  where  the  negligence  was  aUeged 

App.  385;  Robertson  v.  Wabash,  etc.,  to  have  consisted  in  the  failure  of  the 

R.   Co.,   84   Mo.   iig;    Ravenscraft   v.  en^jineer  "  to  reverse  the  engine,  blow 

Missouri  Pac.  R.  Co.,  27  Mo.  App.  617;  the  whistle,  or  use  the  proper  diligence 

Goodwin  v.  Chicago,  etc.,   R.  Co.,  75  and   means  at  his  command  to  avoid 

Mo.   73,  II   Am.  &   Eng.   R.  Cas.  460.  the  accident,"  it  was  held  that  the  ac- 

followed  in  Schneider  v.  Missouri  Pac.  cident   was  not  laid  as  a  result  of  a 

R.  Co.,  75  Mo.  295;  Barr  v.  Hannibal,  failure  to  discover  as  soon  as  discovery 

etc.,  R.  Co.,  30  Mo.  App.  248;    Nutter  ought  to  have  been   made,    but   in  a 

V.  Chicago,  etc.,   R.  Co.,   22   Mo.  App.  failure  to  act  after  discovery,  whether 

328,  applied  in  Fusili  v.  Missouri  Pac.  timely   made    or  not,   and   upon   this 

R.  Co.,  45  Mo.  App.  535.  averment  no  recovery  could  be  had  by 

Negligent  Acts  Other  than  FaUore  to  proving  that  the  engineer  was  negli- 

CKye  Signals.  —  A  complaint   charging  gent  in  failing  lo  keep  a  proper  look- 

the   defendant   with    negligently    and  out,   whereby   he   might  sooner  have 

carelessly  running  over  the  plaintiff's  discovered  the  animal  on  or  near  the 

animals  by  failing  to  ring  the  bell  or  track.     Mobile,   etc.,  R.   Co.  v,  Ladd, 

sound  the  whistle  at  a  public  crossing  92  Ala.  287. 

**  and  by  otherwise  negligently  and  NegUgenee  of  Other  Employeee  on  Other 
carelessly  operating  its  locomotive  and  Trains  and  Oocasions.  —  Where  it  is 
cars  "  states  a  cause  of  action  at  com-  charged  that  the  negligence  of  an  en- 
mon  law,  under  which  evidence  of  gineer  caused  the  killing  of  cattle,  it  is 
other  acts  of  negligence  in  operating  not  competent  to  prove  negligence  of 
the  train,  besides  the  failure  to  sound  other  employees  of  the  company,  at 
the  bell  and  whistle,  is  admissible,  other  times,  on  other  trains.  Missis- 
Edwards  V.  Chicago,  etc.,  R.  Co.,  76  sippi  Cent.  R.  Co.  zr.  Miller,  40  Miss.  45. 
Mo.  399.  Evidenoe  under  Charge  Conoeming  Con- 
See  also  supra^  IX.  4.  d.  For  Neglect  struction  of  Crossing.  —  An  allegation 
of  Duties  Imposed  by  Statute  or  Ordi-  that  the  injury  was  caused  by  the  neg- 
nance.  ligent  and  defective  construction  of  the 
1.  Mobile,  etc.,  R.  Co.  xk  Ladd,  92*  defendant's  crossing  is  not  sustained 
Ala.  287;  Ellis  V.  Wabash,  etc.,  R.  Co.,  by  proof  of  piles  of  dirt  near  the  track 
17  Mo.  App.  126;  Omaha,  etc.,  R.  Co.  on  one  side  of  a  forty-foot  highway. 
V.  Wright,  49  Neb.  456,  overruling  47  Ellis  v.  Wabash,  etc.,  R.  Co.,  17  Mo. 
Neb.  886.  And  see  in  general  article  App.  126.  The  court  said:  **  If  these 
Negligence,  vol.  14,  p.  329.  two  piles  of  dirt  had  been  dumped  in 
Negligence  In  Disoovering  Stock  Where  the  actual  roadway  leading  over  the 
Negligence  After  Discovery  Alleged. —  track,  we  do  not  see  how  that  would 
The  declaration  averring  that  the  in-  even  sustain  a  statement  that  the 
jury  to  the  cattle  was  caused  **  solely  crossing  had  been  negligently  con- 
by  the  said  negligence  and  carelessness  strucied." 

of  the  said  defendant  in  this,  that  the  Evidence  under  Charge  that  Gate  Was 
said  defendant,  seeing  the  plaintiff's  Left  Open. -^  Where  a  complaint 
said  fat  cattle  upon  its  said  railroad,  charged  that  the  defendant  company 
*  *  *  carelessly,  negligently,  and  negligently  and  wrongfully  permitted 
wrongfully  propelled  and  drove  its  a  certain  gate  in  a  railroad  fence  to  be 
locomotive  "  on  them,  the  plaintiff  can  and  remain  open,  whereby  the  plain- 
not  recover  if  the  evidence  shows  that  tiff's  stock  entered  upon  the  track  of 
the  defendant's  servants  were  guilty  of  the  defendant  and  was  injured,  it  was 
no  wrong  or  carelessness  after  the  cat-  held  that  there  could  be  no  recovery 
tie  were  seen  on  the  railroad,  though  upon  evidence  that  the  gate  sixty 
they  may  have  been  guilty  of  such  yards  from  the  right  of  way  had  been 
carelessness  before  the  cattle  were  put  in  for  its  own  use  by  a  coal  corn- 
seen.  Hawker  v.  Baltimore,  etc.,  R.  pany  whose  land  abutted  upon  the 
Co.,  15  W.  Va.  628.  right  of   way  and   that  there  was  no 
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gence  or  carelessness  is  specifically  alleged  to  relate  to  the  man- 
agement and  operation  of  the  train,  evidence  of  other  faulty  or 
negligent  acts  is  irrelevant  and  inadmissible.^ 

(5)  Evidence  as  to  Fences^  Cattle  Guards^  Gates^  etc.  —  In  an 
action  for  injury  to  stock  caused  by  the  failure  to  maintain 
fences,  cattle  guards,  gates,  etc.,  as  provided  by  statute,  the  evi- 
dence should  correspond  with  the  allegations  and  should  not  be 
upon  points  not  in  issue.*  But  though  the  evidence  be  not  pre- 
cisely in  accord  with  the  allegations  in  all  respects,  yet  it  will  be 
suflficient  to  warrant  a  recovery  if  there  be  no  material  variance.' 

fence  between  the  coal  land  and  the  action  is  neglecting  to  keep  a  fence  in 

right  of    way.     Davis   v.    Wabash    R.  repair,  it  is  not  maintained   by  proof 

Co.,  4.6  Mo.  App.  477.  that  a  gale  at  a   farm   crossing  was 

1.  Stock  Coming  upon  Track  through  carelessly  left  open.  Carelessly  leav- 
Open  Gate.  —  Under  an  allegation  that  ing  such  a  gate  open  is  a  good  cause  of 
Slock  was  injured  by  the  negligent  and  action;  but  it  is  entirely  different  from 
careless  management  of  the  train  it  neglecting  the  duty  of  erecting  and 
may  be  competent  to  show  by  evidence  keeping  in  repair  a  fence,  of  which  the 
that  no  proper  fence  existed.  See  Mc-  defendant  should  be  apprised  by  the 
Coy  V.  California  Pac.  R.  Co.,  40  Cal.  pleading.  Illinois  Cent.  R.  Co  v.  Mc- 
535.     But  it  would  not  be  permissible  Kee,  43  111.  119. 

under  the  above  averment  to  show  that  Neglect  to  Make  Cattle  Guards  Not  Com- 
the  animals  came  through  an  open  gate  plained  of.  —  In  an  action  to  recover  for 
out  upon  the  track  and  were  killed,  the  killing  of  animals,  based  on  a 
without  any  averment  whatever  in  the*  neglect  of  the  company  to  keep  in  re- 
complaint  that  the  gate  was  left  open  pair  a  gate  in  a  fence  built  by  it, 
through  carelessness  or  negligence  on  through  which  animals  escaped  and 
the  part  of  the  defendant  which  oper-  got  upon  the  track,  where  they  were 
ated  as  a  proximate  cause  of  the  in-  killed,  the  defendant  offered  to  prove 
jury.  Jahant  v.  Central  Pac.  R.  Co.,  that  the  erection  of  cattle  guards  or  a 
74  Cal.  9.  fence     along     its     sidetracks     would 

Opening  Fence  Necessitated  by  DefectiYe  greatly  endanger  the  lives  of  its  em- 
Crossing.  —  Where  the  petition  did  not  ployees  and  inconvenience  the  public 
claim  that  the  defendant  was  charge-  at  large  in  loading  and  unloading  cars 
able  with  any  negligence  in  respect  to  from  the  sidetracks,  and  the  cattle 
its  maintenance  of  a  railroad  crossing,  guards  would  weaken  the  roadbed  and 
but  was  b-ised  on  negligence  in  the  thereby  endanger  the  lives  of  passen- 
careles?  management  of  a  train,  evi-  gers.  It  was  held  that  the  evidence 
dence  that  an  opening  made  in  the  was  properly  excluded,  as  the  neglect 
fence  by  the  plaintiff,  through  which  to  make  cattle  guards  was  not  corn- 
stock  strayed  upon  the  track,  was  a.  plained  of  as  a  ground  of  recovery, 
necessity  because  of  a  defective  cross-  Chicago,  etc.,  R.  Co.  v.  Guertin,  115 
ing,  was  held  inadmissible  under  the  111.  466,  24  Am.  &  Eng.  R.  Cas.  385. 
issues.  Davidson  v.  Central  Iowa  R.  8.  Proof  of  One  Close  Where  Several  Are 
Co.,  75  Iowa  22,  35  Am.  &  Eng.  R.  Alleged.  —  Under  allegations  that  the 
Cas.  158.  plaintiff's  stock  escaped  from  his  fields 

Stock  Attracted  by  Grass  or  Water  Near  through  the  close  of  several  other  per- 
Traok.  — Where  a  complaint  charges  sons,  before  reaching  the  railroad, 
that  animals  were  killed  through  the  proof  of  but  one  intermediate  close 
careless  or  negligent  running  of  a  does  not  constitute  an  essential  vari- 
train,  it  is  not  competent  at  the  trial  to  ance.  Underbill  v.  New  York,  etc., 
prove  negligence  by  the  railroad  com-  R.  Co.,  21  Barb.  (N.  Y.)  489. 
pany  in  permitting  grass  or  water.  Proof  as  to  Cross  Fences  under  Aver- 
whereby  the  animals  were  attracted,  to  ments  as  to  Side  Fences.  —  Where  the 
remain  at  or  near  its  track.  Milburn  complaint  charges  that  the  injury  was 
t>.  Hannibal,  etc.,  R.  Co.,  21  Mo.  App.  occasioned  by  the  failure  of  defendant 
426.  to  maintain  fences  on   the  sides  of  its 

2.  Carelessly  Leaving  Gate  Open  Not  in  road,  a  recovery  may  be  had  upon 
Issue.  —  Where   the   gravamen   of   the  prooif  that  the  damages  were  caused  by 
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(6)  Evidence  as  to  Ownership  or  Operation  of  Road.  —  The  evi- 
dence should  support  the  allegations  as  to  the  ownership  and 
operation  of  the  train  and  road  at  the  time  of  the  injury,  and 
should  show  the  defendant,  and  not  another  company,  to  be 
liable.* 

(7)  Evidence  of  Manner  of  Injury.  —  Following  the  general 
rule,  there  must  be  no  material  variance  between  the  allegations 
and  proof  of  the  manner  of  the  injury.* 

(8)  Evidence  of  Time  and  Place  of  Injury.  —  According  to  the 
general  rule,  in  this  action  the  plaintiff  is  not  confined  to  the 

the   defendant's    failure    to    keep    its  sustained  where  the  evidence  fails  to 

cross  fences  in  repair.     The  statute  of  show  the  consolidation  charged,  but  on 

Missouri  speaks  of  fences  on  the  sides  the  contrary  shows  that  the  defendant 

of  a  road  only,  but  this  necessarily  in-  was,  at  the  time  of  suit,  operating  the 

eludes  all  fences  which  the  company  is  road  as  lessee  and  that  the  injury  oc- 

bound  to  maintain  as  parts  of  its  inclos-  curred  before  the  making  of  the  lease, 

ure.     Foster  v.  St.  Louis,  etc.,  R.  Co.,  Pittsburgh,   etc.,   R.  Co.    r.  Kain,  35 

44  Mo.  App.  If.  Ind.  291. 

Proof  as  to  Gate  under  AUegatioiui  Con-  Proof  of  I^jiiry  on  Another  Oompaaj*! 

ceming  Feneee.  —  A  declaration  alleging  Boad.  —  In  an  action  under  the  statute 

that  the  stock  entered  upon  the  track  oi  Indiana  for  injury  to  stock  by  failure 

because  of  an  insufficient  fence  is  sus-  to  fence,  evidence  that  the  injury  was 

tained   by  proof  that  r.he  stock  came  done  by  the  cars  of  the  defendant  on 

through   the   fence   at  a   place   where  another  company's  road  is  inadmissi- 

there  was  a  gate  at  a  farm  crossing  of  ble.    Cincinnati,  etc.,  R.  Co.  r.  Bunnell, 

the  railroad,  since  the  gate  constitutes  61  Ind.  183. 

a  part  of  the  fence  itself.     Wabash  R.  S.  Proving  Ii^nry  Other  than  hy  OoUi- 

Co.  V.  Kime,  42  111.  App.  272.  lion  as  Alleged. —  Where   the  petition 

Proof  that  Fastenings  Beeame  InsuA-  alleges  that  the  injury  occurred  in  a 
dent  under  Ayerment  of  Negligent  Con-  collision  between  the  defendant's  train 
struction.  —  Under  a  complaint  charg-  and  the  plaintiff's  animals,  there  can- 
ing the  railroad  company  wiih  liability  not  be  a  recovery  on  the  ground  that 
for  injuries  to  stock  in  not  having  its  by  the  defendant's  negligence  and  mis- 
right  of  way  lawfully  fenced,  in  that  it  conduct  the  animals  were  killed  in 
negtigently  constructed  a  gate  with  de-  some  other  way.  Houston,  etc.,  R. 
fective  fastenings  at  an  opening  in  its  Co.  v.  Terry,  42  Tex.  451. 
right  of  way,  proof  that  the  fastenings  Proring  that  Injury  hy  Collision  tii 


had  become  insufficient   and   had   re-  sitated  Killing.  —  Where  the  allegation 

mained  so  for  a  long  time  and  were  so  was   that  the  plaintiff's    animal    was 

when  the  animals  escaped  on  the  track  killed  in  a  collision  with  the  defend- 

is  not  a  fatal  variance.     Missouri  Pac.  ant's  train,  it  was  held  that  evidence 

R.  Co.  V.  Pfrang,  7  Kan.  App.  i.  could  be  given  and  recovery  had  upon 

1.  Svidenoe  Showing  Injury  hy  Train  of  the  ground  that  the  train  so  injured  the 

Lessee. —  Where  the  complaint  charges  animal    as    to    necessitate   killing    it. 

that   the   defendant's  locomotive   and  Shepard  v.  Kansas  City,  etc.,  R.  Co., 

cars  did  the  injury,  and  the  evidence  65  Mo.  App.  353. 

shows  that  it  was  done  by  the  train  of  Killing  by  Eztrieatinff  from  Bridge  — 

another  company,  exclusively  operat-  Immatenal  Tarianoe.  —  There  is  no  ma- 

ing  the  road  as  lessee  of  the  defendant,  terial  variance  or  defect  of  proof  where 

the  variance  is  fatal,  under  the  laws  the  complaint  alleges  that  the  animal 

of  Indiana.     Cincinnati,  etc.,  R.  Co.  v.  was  killed  by  the  defendant's  servants 

Wood,  82  Ind.  593.  in  extricating  it  from  a  bridge,  and  the 

Failure  to  Show  Alleged  Consolidation  —  testimony  shows  that  by  reason  of  th« 

Lessee.  —  A  complaint  charging  that  the  neglect  to   fence   the   animal  entered 

plaintiff's  stock  was  killed  bv  the  cars  upon  the  track,  fell  into  a  bridge,  and 

of  a  named  company  and  that  after  the  was  killed  in  some  way  not  disclosed 

killing  such  company  was  consolidated  by  the  evidence.     Moser  v,  St.  Paul, 

with   the   defendant  company  is    not  etc.,  R.  Co.,  42  Minn.  480. 
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date  laid  in  his  declaration,  but  may  prove  the  injury  to  have 
occurred  at  any  time  before  the  commencement  of  the  suit, 
within  the  statute  of  limitations.*  And  there  is  likewise  consid- 
erable latitude  allowed  in  the  proof  under  the  allegation  of  the 
place  where  the  injury  occurred,  a  variance  of  several  hundred 
yards  not  being  considered  material.* 

(9)  Evidence  of  Value  of  Stock  Injured,  —  The  evidence  as  to 
the  value  of  the  animal  injured  should  be  confined  to  the  claim 
made  by  the  plaintiff^  and  between  this  claim  and  the  evidence 
there  should  be  no  material  variance.' 

9.  Instructions  —  a.  In  General.  —  The  general  rules  govern- 
ing the  court's  instructions  to  the  jury  should  be  followed  In 
actions  for  injuries  to  animals.^ 

1.  Toledo,  etc.,  R.   Co.   v.  McClan-  value  of    his    services.     Davidson    v, 

iton,  41  111.  838;  Texas,  etc.,  R.  Co.  v.  Michigan  Cent.  R.  Co.,  49  Mich.  498. 

Virginia  Ranch,  etc.,  Co.,  (Tex.  1887)  Tarlanoe  on  Separate  Valves  \nX  VtM 

7  S.  W.  Rep.  341,  3S  Am.  &  Eng.  R.  on  Aggregate.  —  where  (he  complaint 

Cas.  aoi;  Western  R.  Co.  v.  Sistrunlc,  alleged  Chat  two  colts  killed  were  each 

85  Ala.  353.  of  the  value  of  one  hundred  dollars. 

Thus  it  was  held  not  a  fatal  variance  and  the  evidence  showed  that  one  was 

to  allege  that  the  animal  was  killed  on  worth   one   hundred  and   fifty  dollars 

April  29,  1886,  when  testimony  on  the  and  the  other  fifty  dollars,  and  judg- 

trial  proved  the  killing  to  have  been  ment  was  rendered  for  two  hundred 

on  April  29,  1889.    St.  Louis,  etc.,  R.  dollars,  the  total  sum  claimed,  the  va- 

Co.  V.  Evans,  78  Tex.  369.  riance    was    held    immaterial.      The 

But  where  the  injury  was  alleged  to  complaint  might  have  been  amended 

have  occurred  on  the  21  s(  day  of  }anu-  in  the  lower  court  to  correspond  with 

ary,  and  the  evidence  showed  that  it  the  proof,  and  in  the  appellate  court 

occurred  about  the  first  day  of  the  same  the  amendment  would  be  considered  as 

month,  or  three  weeks  prior  to  the  time  having  been    made.     Louisville,  etc., 

Slated,  it  was  held  (hat  this  was  a  vari-  R.  Co.  v.  Overman,  88  Ind.  115. 

anr.e  under  the  Alabama  statute,  and  4.  See     generally     article     Instruc- 

that  the  court  erred  in  refusing  to  ex-  tions,  vol.  11,  p.  47. 

elude  the  evidence.     East  Tennessee,  Charging  Bole  of  Ihunagso  on  Oonfltot- 

etc  ,  R.  Co.  z/.  Carloss,  77  Ala.  443.  Ing  Evidence.  —  Where  there  was  evi- 

In  Indians  where  a  complaint  under  dence  both  that  the  animal  killed  had 

the  statute  charges  the  killing  on  a  cer-  a  market  value  and  that  it  had  not,  ft 

tain  date  of  all  the  stock  designated,  was  proper  to  instruct  the  jury  as  to  the 

the  plaintiff  is  confined  in  his  evidence  rule  of  damages  applicable   to  eit|ier 

to  that  date,  and  evidence  of  injuries  hypothesis.     Gulf,  etc.,  R.  Co.  v.  Row- 

at  another  date  is  improper  and  inad-  land,  (Tex.  Civ.  App.   1893)  23  S.  W. 

missible.    Jefferson ville,  etc.,  R.  Co.  Rep.  421. 

V.  Brevoort.  30  Ind.  324.  Giving  Cods  frovisions  ai  Law  of  Case. 

9.  Brown  v.  Missouri  Pac.  R.  Co.,  14  — The  sections  of  the  code  requiring 

Mo.  App.  580;    Western  R.  Co.  v.  Sia-  signals  to  be  given  by  trains,  and  their 

trunk,  85  Ala.  352.  speed   checked,  when    approaching  a 

S,  Xvidtnoe    of    Bodnood    Valie    and  crossing  or  going  through  a  municipal 

Worth  <Hf  ServiMS.  —  In  an  action  for  an  corporation,  may  be  given  to  the  jury 

injury  to  a  horse  which  had  been  in-  as  the  law  of  the  case,  in  an  action  for 

jured  after  getting  on  (he  track  it  was  injury  to  stock,  and  the  fact  that  these 

error  to  allow  testimony  not  only  of  statutory     requirements     were    disre- 

the  reduced  value  of  the  animal,  but  garded  may  be  considered  by  the  jury 

also  as  to  what  his  use  would  have  been  in  determining   the  queetion   of  neg- 

worth,    if     sound,    during    a    certain  ligence  on    the   part    of    the  railroad 

period  succeeding  the  injury,  particu-  employees.    Western,  etc.,  R.  Co.  v, 

iarly  where  the  plaintiff  sought  to  show  Jones,  65  Ga.  631;  Port  Royal,  etc.,  R. 

him  absolutely  worthless  and  the  dec-  Co.  v.  Phinizy,  83  Ga.  198,  40  Am.  dt 

lamiion  contained    no   claim   for  the  Eng.  R.  Cas.  31a. 
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b.  Duty  of  Court  to  Give.  —  It  is  the  duty  of  the  court 

to  give,  when  requested,  any  instruction  which  is  correct  as  a 
proposition  of  law  and  applicable  to  the  facts  and  issues  of  the 
case,  so  as  to  prevent  misapprehension  and  mistake  on  the  part 
of  the  jury,  and  a  refusal  so  to  do  is  error.*  But  requested 
instructions  which  do  not  correctly  state  the  law,  or  which  exclude 
essential  matters.*  or  are  not  within  the  issue,'  or  are  covered  by 

1.  See  Walthers  v.  Missouri  Pac.  R.  that  the  gate   was  open  through  the 

Co.,  78  Mo.  617,   19  Am.  &  Eng.  R.  negligence  of  the  defendant,  should  be 

Cas.  662;  and  see  article  Instructions,  given  on  request  therefor  by  the  de- 

vol.  II,  p.  213  ^/ j^-f.  fendant.     Ridenore  v.    Wabash,  etc., 

Abtenoe  of  Statute  Bequlrlng  Fences.  —  R.  Co.,  81  Mo.  227. 
There  being  no  statute  in  the  Indian  No  BeooYory  Without  Evidenoe  of  OroM 
Territory  requiring  railroad  tracks  to  Negligence. —  Where  the  evidence  in  an 
be  fenced,  it  is  error  to  fail  so  to  in-  action  for  injury  to  animals  showed  neg- 
struct  the  jury  when  requested,  in  ligence  on  the  part  of  the  plaintiff,  and 
order  to  avoid  misconception.  Gulf,  there  could  be  no  recovery  for  want'of 
etc.,  ^R.  Co.  V.  EUidge,  49  Fed.  Rep.  evidence  of  gross  negligence  on  the 
356,  4  U.  S.  App.  136.  part  of  the  company,  an  instruction 
Ixgnry  Not  Preventable  by  Care.  —  that  there  could  be  no  recovery  on  the 
Though  the  employees  of  a  company  evidence  adduced  on  the  trial  should 
may  be  negligent  in  killing  stock,  still  have  been  given  or  a  nonsuit  should 
the  company  is  not  liable  if  the  killing  have  been  ordered.  Burlington,  etc., 
could  not  have  been  prevented  by  the  R.  Co.  v.  Wendt,  12  Neb.  76. 
exercise  of  due  care,  and  it  is  error  for  S.  Statement  Not  Showing  Entire  Bntj 
the  court  to  refuse  so  to  charge.  Discharged.  —  The  court  may  rightfully 
Bellefontaine,  etc.,  R.  Co.  v,  Bailey,  decline  to  give  instructions  that  if  an 
II  Ohio  St.  333.  employee  of  the  company  made  an  ex- 
Only  Duty  to  Use  Ordinary  Care.  —  As  amination  of  the  fence  on  the  day  be- 
there  is  no  statute  in  the  Indian  Terri-  fore  the  accident  and  discovered  no 
tory  requiring  railroad  companies  to  defect,  and  if  he  made  such  examina- 
fence  their  tracks,  companies  owe  no  tion  as  in  his  judgment  was  deemed 
duties  to  owners  of  stock  in  the  opera-  proper  under  the  circumstances,  tben 
tion  of  their  trains  except  to  use  ordi-  the  company  is  not  liable.  Such  ex- 
nary  care  to  avoid  injuring  animals  amination  might  have  been  made  and 
after  they  are  seen  on  the  track,  or  by  still  the  whole  duty  of  the  company 
the  exercise  of  ordinary  care  might  might  not  have  oeen  discharged.  Mc- 
have  been  seen,  and  a  refusal  so  to  Guire  v,  Ogdensburg,  etc.,  R.  Co.,  63 
charge  is  error.  Gulf,  etc.,  R.  Co.  v.  Hun  (N.  Y.)  632,  18  N.  Y.  Supp.  313. 
EUidge,  49  Fed.  Rep.  356, 4  U.  S.  App.  Excluding  PoMibility  of  Defendant's 
136,  applying  Gulf,  etc.,  R.  Co.  v.  Negligence.  —  In  an  action  for  injury  to 
Washington,  49  Fed.  Rep.  347.  stock  because  of  defective  fences  the 
Negligence  Not  Inferable  from  Killing,  defendant  is  not  entitled  to  an  instruc- 
-— Where  the  plaintiff  sues  for  the  neg-  tion  that  "if  the  jury  find  from  the 
ligent  killing  of  stock  and  the  evidence  testimony  in  the  case  thai  the  cow  was 
in  support  of  his  claim  is  very  slight,  struck  in  the  highway  by  the  defend- 
the  defendant  company  is  entitled  to  an  ant*s  engine  and  killed,  the  plaintiff 
instruction  that  the  jury  is  not  to  infer  cannot  recover,"  the  plaintiff  claiming 
negligence  from  the  mere  fact  that  the  that  if  the  animal  was  upon  the  high- 
train  struck  and  killed  the  animal,  way  crossing  when  injured  it  was  be- 
McKissock  «/.  St.  Louis,  etc.,  R.  Co.,  cause  of  the  neglect  of  the  defendant 
73  Mo.  456.  7  Am.  &  Eng.  R.  Cas.  590.  properly  to  fence  its  track.  Such  in- 
No  Beoovery  Without  Evidence  of  De-  struction  excludes  all  idea  that  the 
fondant's  Negligence.  —  In  an  action  for  defendant's  negligence  might  have 
double  damages  under  Missouri  stat-  occasioned  the  cow's  being  upon  the 
ules  an  instruction  that  if  it  is  believed  highway.  Jebb  v,  Chicago,  etc.,  R. 
that  the  plaintiff's  mule  strayed  upon  Co.,  67  Mich.  160,  31  Am.  &  Eng.  R. 
the   defendant's    railroad   through   an  Cas.  532. 

open  gate  the  finding  must  be  for  the        8.  Condition  of   Fenoe  at    Immaterial 

defendant,   there    being    no    evidence  Point.  —  It  is  not  error  to  refuse  an  in- 
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other  instructions,*  are  properly  refused.* 

c.  Directing  Verdict.  —  Where  there  is  no  evidence,  or 
only  a  scintilla  thereof,  tending  to  show  liability  on  the  part  of 
the  defendant  or  to  prove  the  plaintiff's  case,  the  court  may  and 
should  in  most  jurisdictions,  when  requested,  direct  a  verdict  for 
the  defendant.'  Where,  however,  there  is  no  direct  evidence 
that  the  stock  was  killed  on  the  railroad  or  by  the  defendant's 
trains  or  servants,  but  there  are  circumstances  tending  to  show 
the  facts,  the  jury  must  determine  whether  or  not  the  circum- 
stantial evidence  is  sufficient,  and  a  peremptory  instruction  to 
find  for  the  defendant  would  be  a  clear  invasion  of  the  province 
of  the  jury  and  is  properly  refused.^ 

d.  Submitting  Questions  of  Law,  —  According  to  the 
well-settled  rule  governing  the  province  of  the  court  and  jury,  an 
instruction  should  not  submit  to  the  latter  a  question  of  law.* 

struclion   as  to  the   condition   of   the  but  the  defendant's  evidence  shows  be- 

fence   at   a  point  other  than   that  at  yond  a  doubt  that  the  killing  was  with- 

which   it  was  shown   the  animal  got  out  fault  on  the  part  of  the  employees 

upon  the  track.     Coryell  v,  Hannibal,  of  the  company,  it  is  the  duty  of  the 

etc.,  R.  Co.,  82  Mo.  441.  court  when  requested  to  direct  a  ver- 

1.  Chicago,  etc.,  R.  Co.  v.  O'Brien,  diet  for  the  defendant.      Volkman  v. 

34  III.  App.  155.  Chicago,    etc.,    R.    Co.,  5  Dak.  69,  35 

An  instruction  that  **  the  mere  fact  Am.  &  Eng.    R.    Cas.  204;    Huber  v. 

that  the  gate  in  question  was  not  hung  Chicago,  etc.,  R.  Co.,  6  Dak.  392.     See 

or  provided  with  latches  or  hooks  and  also  Grundy  z/.  Louisville,  etc.,  R.  Co., 

that  plaintiff's  animal  escaped  through  (Ky.  1887)  2  S.  W.  Rep.  899;  Louisville, 

such  gate  and  was  killed  does  not  of  etc.,  R.  Co.  v.  Wainscott,  3  Bush  (Ky.) 

itself  make  this  defendant  liable,"  is  149;  Kentucky  Cent.  R.  Co.  v.  Talbot, 

properly  refused  when  the  same  matter  78  Ky.  621,  7  Am.  &  Eng.  R.  Cas.  585; 

is  made  a  distinct  condition  of  recovery  Chicago,  etc.,  R.  Co.  v.  Packwood,  59 

in  other  instructions.     Cooper?/.  A tchi-  Miss.  280,  7  Am.  &  Eng.   R.  Cas.   584; 

son,  etc.,  R.  Co.,  39  Mo.  App.  489.  Durham  v,  Wilmington,  etc.,  R.  Co., 

S.  See   in    general    the    appropriate  82  N.  Car.  352. 

subsections  in  the  article  Instructions,  Where,  however,  the  defendant's  evi- 

vol.  II,  p.  47.  dence  overcomes  the  prima  facie  case 

8.   Hoge  V.  Ohio  River  R.  Co.,  35  W.  made,  but  the  testimony  of  the  plain- 

Va.   562.    And  see  article   Directing  tiff  in  rebuttal  raises  a  material  conflict 

Verdict,  vol.  6,  p.  667.  in   the  evidence   as  to  the  company's 

Eridenoe  Disproving  Liability. — Where  negligence,  a  motion  to  direct  a  verdict 
the  evidence  of  the  defendant  disproves  for  the  defendant  is  held   to  be  prop- 
negligence  and  vindicates  the  railroad  erly  denied.     Sheldon  v.  Chicago,  etc., 
company   from   blame,   and  such  evi-  R.  Co.,  6  S.  Dak.  606. 
dence  is  not  impeached  or  contradicted,  4.  South,   etc.,  Alabama   R.    Co.    v. 
the  court  may  instruct  the  jury  to  find  Small,  70  Ala.  499. 
a  verdict  for  the  defendant,  and  often  For  other   cases  in  which  a  verdict 
commits  error  if  it  does   not    do    so.  should  or  should   not  be  directed  see 
Alabama  G.  S.  R.  Co.  ?/.  Roebuck,  76  the  appropriate  subsections  preceding 
Ala.  277,  23  Am   &  Eng.   R.  Cas.  176;  and  following  this  one. 
Central  R.,  etc.,  Co.  z/.  Ingram,  95  Ala.  6.  Turner  v.  St.  Louis,  elc,  R.  Co., 
152;     Kansas    City,    etc.,    R.    Co.    v,  76  Mo.  261.     And  see  article  Instruc- 
Myers,   (Miss.    1890)   7   So.    Rep.  321;  tions,  vol.  11,  p.  57  et  seq. 
Louisville,    etc.,    R.   Co.   t/.   Tate,   70  Qaettion  of  Law  as  to  Crossing.  —  It  is 
Miss.  348.  error    to  leave  it   to   the   jury   to  say 

Defendant's       Evidenoe       Oreroomin^  whether  cattle  were  killed  near  enough 

Prima  Facie  Case.  —  Where  proof  of  the  to  a  road  crossing  to  afford  the  owner 

killing  of  slock  has  made  out  a  prima  that  protection  which  the  law  gives  to 

/jW/ case  under  various  state  statutes,  a  crossing,   without  telling  the  jurors 
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e.  Excluding  or  Omitting  Essential  Facts  and  Mat- 
ters —(i)  In  General.  —  As  in  other  casce,  aa  in3truction  to  the 
jury  in  an  action  for  injuries  to  animals  is  erroneous  if  it  excludes 
essential  matters  or  necessary  elements  of  the  law,  or  omits  to 
state  essential  facts.  ^ 

(2)  Negligence  and  Contributory  Negligence.  —  Thus  it  is  err^r 
to  exclude  a  possible  or  essential  element  of  negligeace  or 
ordinary  care,*  or  in  a  proper  case  to  exclude  from  the  jury  the 

what  the  law  is.    This  is  leaving  the  Stating  lisbiUty  Begiurdl^ss  of  Stock 

question  of  law  as   to  the  crossing  to  Jlviolng    at    Larg«.  —  An    instruction 

the  jury,    and  might  be    misleading,  that  If  the  company  neglected  to  build 

Neely  v,  Charlotte,  etc..  R.  Co.,  33  S.  and  maintain  fences  sufficient  to  keep 

Car.  136.  the  stock  off  its  right  of  way  under  all 

1.  See  Young  v.  Hannibal,  etc.,  R.  ordinary  circumstances    it  was  liable 

Co..  79  Mo.  336;  Milburn  T/.  Hannibal,  for  all  injury  to  stock  occasioned  by 

etc.,  R.  Co.,  21  Mo.  App.  426.  such    negligence,  is   erroneous  under 

Ezolading     Consideration     of    Ix^nry  laws  of  Iowa,  as  it  holds  the  company 

Wlior«  ¥0  Right  to  Foaoe.  —  Where  the  liable  whether  the  stock  was  at  the 

evidence  does  not  show  that  the  ani-  time  fanning  at  large  or  not.     Brent- 

mal  was  injured  at  a  point  where  the  ner  v.  Chicago,  etc.,  R.  Cq.,  68  Iowa 

defendant  had  a  right  to  fence,  it  is  530,  19  Am.  Si  Eng.  R.  Cas.  448. 

erroneous  to   give  an  instruction  ex-  But  a  charge  cannot  be  complained 

eluding  from  the  jury  the  consideration  of  as  erroneous  in  not  excepting  the 

that  the  defendant  would  not  be  liable  company  from  liability  incase  it  should 

if  the  animal  was  injured  where  it  had  be  found  that  at  the  time  of  the  acci- 

no  right  to  fence.    Smith  v.  Kansas  dent  the  animal  was  not  running  at 

City,  etc.,  R.  Co.,  58  lowa  622.  large,  within  the  meaning  of  the  Iowa 

Omittiog  FMt  that  load  Was  Opanod  Code,  where  the  petition  did  not  allege 

lor  Eoqaifito  TiBio«  —  If  an  instruction  that  the  colt  was  running  at  large  when 

for  the  plaintiff  which  undertakes  to  killed,  and  no  objection  to  th^  omission 

enumerate  the  facts  upon  which  a  re-  was  made  by  any  pleading  in  the  case 

covery  may  be  had  omits  the  essential  or  by  a  motioi)  in  arrest  of  judgmenL 

fact  that  the  road  had  been  opened  for  Daugherty  v.  Chicago,  etc,,  R.  Co.,  87 

six  months,  a  judgment  for  the  plain-  Iowa  276. 

tiS  will  be  reversed  unless  such  omit-  fltatiag  liability  lUgacdIeff  of  Agoaoy 

ted  fact  is    shown    by  the  evidence,  of  lUilroad.  —  An  instr^ctioo  tellings  the 

Chicago,  etc.,  R.  Co.  v.  Diehl,  52  III.  441.  jurors  that  if  the  evidence  showed  the 

Fallnro  to  Diroot  as  to  Conasotion  Bo^  aqimal  to  be  worth  a  certain  sum  they 

tvoea   Want   of   Fanoo   and   Iiyary.  —  n^ust  find  for  the  plaintiff  is  errooeoiis. 

Plaintiff's  horse  escaped  at  night  from  since  under  this  instruction  the  defend- 

his  pasture,  onto  a  track,  over  a  fence  ant  was  to  be  made  \d  pay  the  value 

which    the    company    was    bound    to  of  the  animal  without  regard    to  the 

maintain,  and  was  found  in  the  morn-  agency  of  the  railroad  in  the  killing, 

ing  in  another  pasture,  some  distance  Richmond,  etc.,   R.  Co.  v.  Chandler, 

away,  crippled.     There  was  some  evi-  (Miss,  1893)  13  So.  Rep.  5167. 

dence   tending   to  show   that    it    was  BoUe?i|ig  Di^epdaAt  of  Its  Dpty.  —  lo 

crippled  in  the  field  where  found.     It  an  action  for  injury  to  animals  caused 

was  held   that  an   instruction  to  the  by  a  defect  in  the  fence  a  charge  which 

effect  that  the  plaintiff  would  be  en-  relieves  the  defendant  of  the  duty  to 

titled  to  recover  if  the  jury  was  satis-  exercise  reasonable  care  in  discoirering 

fied  from  the  evidence  that  there  was  defects  in  its  fence  along  its  right  of 

a  clear  connection  between  the  escape  way   is   properly  refused.     Galvreston, 

of  the  horse  and  the  injury  received,  etc.,  R.  Co.  v.  Walter,  (Tex.  Civ.  App. 

was  erroneous  in  not  calling  the  atten-  1894)  25  S.  W.  Rep.  163. 

tion  of  the  jury  to  the  difference  be-  2.  Ezclnding  Negligenee  in  Failm  0 

tween  a  direct  and  a  remote  connection  flof  fto^  —  An  instruction  to  the  effect 

between  the  want  of  a  suitable  fence  that  a  company  is  not  liable  for  killing 

and  the  injury.     Holdea  v,  Rutland,  animals  if  th^  engineer  did  not  pee 

etc.,  R.  Co.,  30  Vt.  997.  them  on  the  track  until  too  near  to  9top 
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question  of  contributory  negligence,*  or  improperly  to  limit  it,* 
or  to  fail  properly  to  call  the  attention  of  the  jury  to  the  kinds 
and  degrees  thereof.' 

(3)  Disregarding  Point  of  Entry  on  Track  and  Proximate 
Cause.  —  In  an  action  for  double  damages  under  the  Missouri 
statute,  an  instruction  is  erroneous  if  it  wholly  omits  to  call  the 
attention  of  the  jury  to  the  main  fact  on  which  the  defendant's 
liability  depends,  viz.,  that  the  stock  entered  or  strayed  on  the 
track  at  a  point  where  the  defendant  was  required  to  maintain  a 
lawful  fence  but  had  failed  to  do  so,  and  makes  the  defendant's 
liability  to  depend  upon  the  fact  that  the  stock  was  killed  or 
injured  at  such  point.'*     And  likewise  under  a  statute  of  this 

his  engine  in  time  to  avoid  a  collision  killed,  an  instruction  in  an  action  for 

is  erroneous,  because  it  excludes  the  the  death  of  the  animal  which  excludes 

possibility  that  ihece   may  have  been  from  the  jury  the  negligent  act  of  the 

negligence  in  failing  to  see  the  stock  drunken  driver   is  erroneous.     Cleve- 

sooner.     Ohio,  etc.,  R.  Co.  v.  Stribling,  land,  ttc,  R.  Co.  v.  Ducharme,  49  111. 

38  111.  App.  17.  App.  520. 

E«eloiiiig  Eiiential  ElaimBt  of  Ordinary       2.  ImproporlyLiaitinglMiMofCo&trib- 

CSara.  —  In   Illuiois  a  company   whose  atory  Kegllg^nce.  —  Where  a  company 

road  has  been   in  operation  only  six  which  is  sued  for  killing  a  horse  sets 

months  is  under  no  statutory  liability  up  in  defense  contributory  negligence 

by  reason  of  its  road  not  having  been  of  the  plaintiff's  son,  who  was  in  charge 

fenced,    and   the  only  ground  of  its  of  the   horse  injured,  an   instruction 

liability  is  that  the  injury  might  have  which  limits  the  consideration  of  the 

been     avoided     by    the     exercise     of  jury  to  the  contributory  negligence  of 

ordinary  care  and  prudence  and  that  the  plaintiff  alone,  excluding  that  of 

its  servants  in  charge  failed  to  exercise  the  son,  is  error.    St.  Louis,  etc.,  R« 

such  care  and    prudence.     Therefore  Co.  v  Fullerton,  45  111.  App.  618. 
an  instruction  (hat if  the  jurors  believe        9.  Xindi  and  Dsgroef  of  Ooatribntorj 

that  the  animals  were  killed,  etc.,  and  VogligMios.  —  In  Chicago,  etc.,  R.  Co. 

that  the  defendant's  servants  failed  to  v.  Goss,  17  Wis.  428.  the  trial  court  in- 

ttse  ordinary  care  to  prevent  such  kill-  structed  the  jury  as  to  proximate  and 

ing,  the  finding  should  be  for  the  plain-  remote    negligence,    and  added    that 

tiff,  excludes  a  necessary  element  of  the  "  plaintiff,  in  suffering  his  colts  to  run 

law —  viz.,  that  the  injury  might  have  at  large  in  the  vicinity  of  the  railroad, 

been    avoided    by     the     exercise    of  was  only  guilty  of  remote  negligence,** 

ordinary  care  and  prudence  —  and  de-  and   that  if  the  jury  ahould  find  the 

clares  the  liability  of  the  defendant  for  company  guilty  of  gross  negligence, 

not  attempting  to  prevent  the  injury,  the   plaintiff   might    recover.     It    was 

whether  such  effort  would  have  been  held  that  the  instruction  was  erroneous 

of  any  avail  or  not.     Gilman,  etc.,  R.  in  not  calling  attention  to  the  degree  of 

Co.  V.  Spencer,  76  111.  iq2.  negligence  of  the  plaintiff  contributing 

1.  Vot  BsferrtBg  to  DeCsnao  of  Contrib-  to  the  injury,  as  well  as  to  its  time  of 
mtorjr  HsfUgaaiie.  —  Where  a  company  happening.  See  also  Scucke  v.  Mil- 
sets  up  contributory  negligence  as  a  waukee,  etc.,  R.  Co.,  q  Wis.  202:  Gal- 
defense  to  an  action  for  killing  stock,  pin  v,  Chicago,  etc.,  R.  Co.,  19  Wis. 
an  instruction  allowing  a  finding  for  604. 

the  plaintiff  if  the  jury  finds  the  de-        4.  Henson  v.  St.  Louis,  etc.,  R.  Co., 

fendant  negligent  in  the  management  34  Mo.  App.  636;  Roberts  v.  Quincy, 

of  its  trains,  without  reference  to  such  etc..  R.  Co.,  49  Mo.  App.  164;  Foster 

contributory  negligence,  is  error.      Si.  v.  Sc  Louis,  etc.,  R.  Co.,  90  Mo.  116. 

Louis,  etc.,  R.  Co.  c/.  Fullerton,  45  111.  See  also  Galveston,  etc.,    R.   Co.    v, 

App.  618.  Walter,  (Tex.  Civ.  App.  1894)  25  S.  W. 

XSBliiili^  y^glifOBoe  of  Bnwkoft  8«rv-  Rep.  163,  decided  under  the  Texas  stat- 

•at.  —  Where  a  horse  intrusted  by  tiie  ute  and   holding  that    the    requisites 

owner  to  adrunken  servant  runs  away,  stated  in  the  text  sufi&clendy  appeared 

enters  upon  a  railroad  track,  and  is  from  the  charge  given. 
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nature  it  is  error  to  charge  that  the  company  is  liable,  without 
making  reference  to  whether  the  injury  resulted  from  or  was 
occasioned  by  the  failure  to  fence.* 

/.  Assuming  Facts  and  Invading  Province  of  Jury.  — 

Instructions  assuming  as  established  facts  which  should  be  found 
by  the  jury,  or  which  in  any  way  invade  the  province  of  the 
jury,  are  erroneous  and  if  requested  are  properly  refused.* 
Thus,  instructions  which  prevent  the  jury  from  considering 
and  determining  questions  of  negligence*  or  contributory  neg- 

The  Error  Is  Frejudioial  when  it  is  un-  track  by  reason  of  the  failure  to  fence, 

certain  under  the  evidence  whether  the  Moore  v.  Missouri  Pac.  R.  Co.,  73  Mo. 

stock  came  upon  the  track  at  a  point  438. 

where  the  company  was   required   to  2.  Turner  v,  St.  Louis,  etc.,  R.  Co., 

fence.     Roberts    v.    Quincy,    etc.,   R.  76  Mo.  261.     And  see  genersdly  as  to 

Co.,  49  Mo.  App.  164.  instructions  invading  the  province  of 

The  Error  Is  BTot  Cored  by  an  instruc-  the  jury,  article  Instructions,  vol.  11, 

tion   given   for   the   defendant   to   the  p.  91  et  seq, 

effect  that  if  there  was  a  lawful  fence  Directing  Finding  Where  Points  Bemain 

and  the  animal  got  upon  the  track  by  lor  Jury's  DetermiAation.  —  Where  it  is 

jumping  over  it,  the  verdict  should  be  apparent  that  there  were  points  neces- 

for    the    defendant.       Henson    v.    St.  sary  to  the  plaintiff's  case  which  should 

Louis,  etc.,  R.  Co.,  34  Mo.  App.  636.  have  been  determined  by  the  jury,  an 

Error  Harmless.  —  Though  a  charge  instruction  from  the  court  peremptorily 
may  be  conceded  to  be  a  misdirection,  directing  the  jury  to  find  for  the  plain- 
yet  the  judgment  ought  not  to  be  re-  tiff  is  error  for  which  the  judgment  will 
versed  if  the  error  did  not  materially  be  reversed.  Price  v,  Barnard,  65  Mo. 
affect  the  parties  to  the  action.     Where,  App.  64.9. 

therefore,  the  natural  and  reasonable  Assnxning    Beqnisite   Presentation    of 

inference  from  all  the  testimony  is  that  Claim  to  Agent.  —  A  charge  that  if  the 

the  animal  got  upon  the  track  at  an  un-  plaintiff  presented  his  claim  in  writing 

fenced  point,  etc.,  the  defendant  will  within  six   months  after  the  damage 

not  be  prejudiced  by  failure  properly  was  done  to    his  stock,  to  a    named 

to  instruct  the  jury.     Vaughan  z'.  Kan-  agent,  "who  was  on  the  train  of  de- 

sas  City,  etc.,  R.  Co.,  34  Mo.  App.  141.  fendant  and  was  often  known  to  settle 

1.  Ridenore  v.  Wabash,  etc.,  R.  Co.,  such  claims,"   the    words   quoted   not 

81  Mo.  227;  Montgomery  v,   Wabash,  being  stated  as  hypothesis  and  the  tes- 

etc.,  R.  Co.,  90  Mo.  446.  timony  being  oral  and  only  tending  to 

The  Error  Is  Vet  HarmfU  and  does  not  prove  the  facts,  cannot  be  sustained, 

require  a  reversal,  however,  where  the  since  this  is  an  invasion  of  the  province 

complaint  is  sufficient  and  the  facts  and  of  the  jury.     Alabama  G.  S.  R.  Co.  v. 

evidence  warrant  a  judgment  for  the  Roebuck,  76  Ala.  277. 

plaintiff.     Terry  «/.    Missouri   Pac.   R.  Hypotheoating  Faots  Where  BTo  AfBrm- 

Co.,  77  Mo.  254;  Williams  v,  Missouri  ative  Defense  Made.  —  The  rule  is  well 

Pac.  R.  Co.,  74  Mo.  453.  settled  that  a  party  asking  an  instruc- 

Thus  an  instruction  that  the  finding  tion  on  the  whole  case  must  not  so 
should  be  for  the  plaintiff  if  the  animal  frame  it  as  to  eicclude  from  the  consid- 
got  upon  the  track  at  a  place  where  the  eration  of  the  jury  the  points  raised  by 
company  was  bound  to  fence  and  had  the  evidence  of  his  adversary;  but 
failed  to  do  so,  and  was  killed  while  on  where  in  a  case  for  injury  to  stock  the 
the  track  by  a  train  of  the  defendant's  defendant  sets  up  no  affirmative  de- 
cars,  is  not  erroneous  in  not  requiring  fense,  but  merely  traverses  the  facts 
the  jury  also  to  find  that  the  animal  got  necessary  for  a  recovery,  an  instruc- 
upon  the  track  and  was  injured  by  the  tion  hypothesizing  such  facts  is  not  ob- 
failure  to  construct  or  maintain  such  a  jectionable.  Price  v,  Barnard,  70  Mo. 
fence.     If    the   jury    found    the    facts  App.  175. 

stated  in  the  instruction  the  other  fact  8.  Preventing  Consideration  of  BTegli- 

was   necessarily    implied    from    those  genoe. —  Where    the  evidence  on    the 

facts,   in   the  absence  of  any  evidence  question  of  negligence  is  conflicting,  a 

that  the  animal  did  not  get  upon  the  general  charge  which  prevents  the  jury 
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ligence,^  or  which  assume  as  a  matter  of  inference  that  the  injury 
was  caused  by  the  negligence  or  fault  of  the  defendant  or  its 
servants,  constitute  error,  generally  of  a  prejudicial  nature.* 

g.  Matters  Outside  of  the  Issue.  —  The  court  should  not 
charge  the  jury  upon  matters  inapplicable  to  the  facts  of  the  case 

and  outside  of  the  issue  made  by  the  pleadings ;  and  such  an 
instruction,  being  erroneous,  is  properly  refused.*     It  will  in  gen- 

from  considering  certain  phases  of  the  defendant's  road  at  a  place  where  there 
evidence  or  whether  the  defendant's  was  a  private  way,  but  no  public  cross- 
employees  were  negligent  is  erroneous  ing,  and  the  safety  of  the  place  as  a 
and  is  properly  refused.  Mobile,  etc.,  crossing  was  in  dispute,  an  instruction 
R.  Co.  V,  Ladd.  93  Ala.  287;  Moodv  v.  that  the  negligence  of  the  plaintiff  was 
Alabama  G.  S.  R.  Co.,  99  Ala.  553.  not  the  proximate  cause  of  the  injury 

Charging  that  Certain  Ominionf  Are-  and  withdrawing  the  issue  in  vol  v- 
Negligenoe. —  In  an  action  for  killing  a  ing  contributory  negligence  from  the 
cow  an  instruction  that  the  failure  of  jurors,  or  telling  them  to  find  against 
the  company  to  keep  its  right  of  way  it,  was  held  to  be  error.  Lay  c.  Rich- 
clear  of  bushes  is  negligence  is  prop-  mond,  etc.,  R.  Co.,  106  N.  Car.  404,  42 
erly  refused,  the  question  of  negligence  Am.  &  Eng.  R.  Cas.  no. 
being  exclusively  for  the  jury.  Wool-  2.  Richmond,  etc.,  R.  Co.  v.  Noell, 
folk  V.  Macon,  etc.,  R.  Co.,  56  Ga.  457.  86  Va.   19;    Memphis,  etc.,  R.  Co.  r. 

Negligence    Concerning    Fences    Soffi-  Bibb,  37  Ala.  699. 
ciently  Left  to  Jury. —  in  Price  v.   Bar-        8.  See  Milburn  v,  Hannibal,  etc.,  R. 

nurd,  70  Mo.  App.  175,  an  instruction  Co.,  21  Mo.  App.  426.     And  see  ^en- 

plainly  told  the  jurors  that  they  should  erallv  as  to  limiting  instructions  to  the 

find  for  the  plaintiff  if  the  plaintiff's  issues  made  by  the  pleadings  and  proof, 

cattle  got  upon  the  track  and  were  in-  article   Instructions,  vol.    11,   p.    158 

jured  at  a  place  where  the  defendant's  et  seq, 

fence  along  its  right  of  way  was  down  Negligent  Acts  Not  in  iHne.  —  The 
and  out  of  repair,  and  if  such  fence  had  plaintiff  is  confined  to  the  acts  of  negli- 
been  so  out  of  repair  for  such  a  length  gence  specified  in  his  declaration,  and 
of  time  that  by  the  exercise  of  ordinary  it  is  error  to  instruct  the  jury  that 
diligence  the  defendant  could  have  he  may  recover  for  other  negligence, 
known  the  fact.  It  was  held  that  this  Thus  where  a  company  is  sued  for 
instruction  sufficiently  left  the  jury  to  common-law  negligence  in  killing 
determine  whether  the  injury  was  stock,  it  is  error  to  instruct  the  jury 
caused  by  the  neglect  of  the  defendant  that  the  plaintiff  may  recover  for  stat- 
in respect  to  maintaining  fences  on  the  utory  negligence,  such  as  failing  to 
sides  of  its  right  of  way.  ring  a  bell  before  reaching  a  crossing. 

When  Instruction  AiSQining  Negligence  Chicago,  etc.,  R.  Co.  v.  Wells,  42  III. 

Jnetiflable.  —  Where,  in    an   action  for  App.  26.     Kn^  vice  versa  xi  is  error  to 

injuries   alleged   to  have    been    occa-  submit  to  the  jury  a  question  of  the 

sioned  by  the  negligence  of  a  company  defendant's  liability  for  common-law 

in  failing  to  ring   a   bell   or  sound   a  negligence  when  the  evidence  related 

whistle   as   required   by   the  Missouri  only    to  the   statutory    negligence    of 

statute,  there  was  no  evidence  that  the  failing   to   r:ng   the   bell   or   blow  the 

bell  was  rung  or  the  whistle  sounded,  whistle  while  approaching  a  crossing 

and  all  the  testimony  on  the  subject  of  a  public  road.     Barr  f.  Hannibal, 

was  that  neither  had  been  done,  it  was  etc.,  R.  Co.,  30  Mo.  App.  248. 
held  that  an  instruction  assuming  that        Where  the  gravamen  of  the  action  is 

the  negligence  charged  had  been  estab-  neglecting  to  keep  a  fence  in  repair  an 

lished   would    have    been    justifiable,  instruction  relating  to  the  defendant's 

Keenig  v,  Missouri  Pac.  R.  Co.,  19  Mo.  carelessness  in  leaving  a  gate  operi  is 

App.  327,  following  Johnson  v.  Chicago,  out  of  place,  there  being  no  allegation 

etc.,  R.  Co.,  77  Mo.  546.  in  the  declaration  embracing  this  mat- 

1.  Withdrawing  iHue  of  or  Directing  ter.     Illinois  Cent.  R.  Co.  v,  McKee, 

Finding  Against  Contributory  Negligence.  43  111.  119. 

—  Where  the  plaintiff's  horse  was  in-        Instmetion  on  Fencing  Where  Ihho  Is 

jured  through  its  shoe  catching  between  on  Negligence.  —  In  a  common-law  ac- 

the  rail  and  a  spike  while  crossing  the  tion  for  killing  stock  where  the  ques* 
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eral  be  erroneous  to  instruct  the  jury  as  to  questions  upon  which 
the  evidence  makes  no  issue  or  upon  which  there  is  no  evidence.* 

tion    submiited    to    the    jury   on   the  instruction  thai  the  railroad  is  liable  to 

pleadings  and   evidence  was  whether  the  owner  for  the  value  of  the  stock  in- 

the  defendant  had  been  guilty  of  actual  jured   by  its  locomotives  In  running 

negligence,  unaffected  by  the  consider-  o/er  the  railroad,    but  if  the  railroad 

aiion  whether  the  road  was  or  was  not  should  fence  in  its  road  it  should  then 

fenced,  instructions  upon  the   subject  be  liable  only  in  case  of  injury  result- 

of  fencing  arc  erroneous,  inappropdaie  ing   from  want  of  ordinary  care,  cor* 

to    the    case,    and    properly     refused,  reclly   states   the   law,    yet  it    has  no 

Garner  r.    Hannibal,  etc.,  R.  Co.,  34  application  to  the  facts  of  the  case  or 

Mo.  835;  Terre  Haute,  etc.,  R.  Co.  v,  the  issues  presented  and  is  erroneous 

Augustus,  21  III.  186.     See  also  Turner  as  misleading.     Missouri,  etc.,  R.  Co. 

V.  St.  Louis,  etc.,  R.  Co..  76  Mo.  261.  7f.  Coleman,  (Tex.  Civ.  App.  1898)  46  S. 

Inttruotioii  on  NogUgenot  When  Ittae  W.  Rep.  371. 
Is  on  FonoiBf.  —  Where  an  action  is  1.  Initrnetion  Confined  to  Onlj  Imo 
brought  under  a  statute  making  a  rail-  Made  by  SYldenoe.  —  Where  the  only 
road  company  liable  for  failure  to  issue  made  bv  tiie  evidence  is  the  want 
fence,  instructions  applicable  to  a  case  of  ordinary  care  to  prevent  injury  to 
where  the  stock  had  been  injured  by  the  stock  after  being  discovered  by  the 
negligence  and  carelessness  of  the  defendant,  the  instructions  should  con- 
company's  servants  are  inapplicable  fine  the  attention  of  the  jury  to  that 
and  improper.  Jefferson vitle,  etc.,  R.  issue.  Galveston,  etc.,  R.  Co.  v.  Dyer, 
Co.  V,  Lyon,  55  Ind.  477;  Cary  i/.  St.  (Tex.  Civ.  App.  1898)  46  S.  W.  Rep. 
Louis,   etc.,   R.  Co.,  60  Mo.  209.     See  841. 

also  Collins  v.  Atlantic,  etc.,   R.  Co.,  Instrnetion  on  Btatntorr  ttgnnls  Wkors 

65  Mo.  230.  Proximate  Oaose   ITot   Shown. —  Where 

Instrnetion  and  Issne  on  Difforent  Btat*  the  evidence   fails  to  show   that  the 

ntes.  —  In  an  action  for  killing  stock  neglect  to  give  the  statutory  signals  at 

under  the  Missouri  Damage  Act,  sec-  a  crossing  was  the  proximate  cause  of 

tion  5,  it  is  error  to  instruct  the  jury  the  injury  toanimals,  an  abstract  in- 

as  to  the  law  laid  down  in  the  Missouri  struction  that  the  jury  should  find  for 

Railroad  Act,    section  43.     Turner  v,  the  plaintiff  if  it  found  that  the  injury 

St.  Louis,   etc.,  R.   Co.,   76   Mo.   261.  occurred  at  the  crossing  and  the  slatu- 

And  similarly  in  an  action  under  sec-  tory  signals  were  not  given  is  error, 

tion  43  of  the  Missouri  Railroad  Act  Missouri,   etc.,   R.   Co.  v.   Hunt,  (Tex. 

instructions  applicable  to  section  38  of  Civ.  App.  1698)47  S.  W.  Rep.  70. 

the  act  are  erroneous.     Collins  v.  At'  Instrnetion  on  Condnotor's  Hegligeaee 

lantic,  etc.,  R.  Co..  65  Mo.  230.  Where  Ageney  in  Killing  Not  ihown.— 

Charging  LiaMlity  Without  Sefsrenoe  Where   there  is   no  evidence  that  the 

to  the  lesne  on  Collision.  —  Where  the  animal  was  killed  by  the  train,  an  in- 

petition  alleges  that  the  injury  occurred  struction  making  the  company  liable  if 

in  a  collision  between  the  defendant's  the  conductor  made  no  effort  to  stop 

train  and  the  plaintiff's  animals,  an  in-  the  train  and  did  not  sound  the  whistle 

struction  that  the  defendant  is  liable  if  is  erroneous.     Richmond,  etc.,  R.  Co. 

the   injury    was   caused    by   its   negli-  v.  Chandler,  (Miss.   1893)  13  So.   Rep. 

gence  or  misconduct  in   running  at  an  267. 

unlawful  rate  of  speed,  though  the  ani*  Beftiial  to    Charge  Certain   Aets   ITot 

male  were  not  touched   by  the  tiain,  Vegligenoe  Per  Be. — Where   upon  the 

presents  an  issue  to  the  jury  outside  evidence  the  only  issue  upon  which  the 

of  the  pleadings  and  is  sufficient  error  defendant  could    be   held   responsible 

for  a  reversal  of  the  case.     Houston,  for  the  injury  to  the  animals  is  its  nc;?- 

etc..  R.  Co.  V.  Terry,  42  Tex.  451.  ligence  in  failing  to  sound  the  signals 

Instrnetion  Conoerning  7en<dng  Where  required  by  statute,  the  court  will  com- 

Question  of  Fenoing  Immaterial.  —  Where  mit  no  error  in  refusing  to  charge  that 

ai   animal  is  killed  within  the  switch  this  was  not  negligence /^r  x^.     Galves* 

limits  of  a  town  at  a  point  where  the  ton,  etc.,  R.  Co.  v.  Dyer.  (Tex.  Civ. 

defendant  was  not  required  to  keep  its  App.  1896)  38  S.  W.  Rep.  2t8. 

road   fenced,   its  liability   is   not  con-  (Hiarging     Qroee     Negligenee    Where 

trolled   by   the  statute  of   Texas;   and  Ohaneter  of  Loeality  Not  Shown.  —  An 

though,  when  abstractly  considered,  an  instruction    that   "the    running    of    a 

W6  Volume  XVH. 


tajwcim  to  AniauOfl.                   RAILROADS.  Initrnotloiis. 

A.  Misleading  Instructions.  —  The  court  should  be  careful 

in  its  instructions  not  to  mislead  the  jury  by  the  statement  of 
matters  inapplicable  to  the  facts  of  the  case,*  or  by  the  use  of 

train  patt  or  through   the  streets  of  ing  to  recover  need   not  show  negli- 

a  city  at  a  speed  of  eighteen  miles  an  gence  of  the  company,  was  held  proper 

hour  would  be  gross  negligence  '*  is  as  applicable  to  the  facts  of  the  case, 

erroneous  where  there  is  no  evidence  It     sufficiently     appeared     from     the 

as   to  the  character  of  the  particular  charge  that  the   defendant's   liability 

locality  distinguishing  it  as  an  inhab-  Was  made  to  depend  upon  the  animals' 

ited   or   business   portion  of  the  city,  entering   upon   its  right  of  way  at  a 

Barlington,  etc.,  R.  Co.  v.   Wendt,  12  point   where   it   negligently    failed    to 

Neb.  76,  reviewing  BroWn  v.   BufTalo,  keep  its  fence  in  such  repair  as  would 

etc.,  R.  Co.,  22  N.  Y.  191.  prevent  stock  from  going  through  it. 

Iiiitraotidii  Signifying  State  of  EvidenM  Galveston,  etc.,  R.  Co.  t/.  Walter,  (Tex. 
Hot  EzlBting. —  Where  the  court  was  Civ.  App.  1894)25  S.  W.  Rep.  163. 
asked  to  charge  the  jury  that  according  1.  See  Milburn  v.  Hannibal,  etc.,  R. 
to  the  uncontradicted  evidence  the  Co.,  21  Mo.  App.  426;  Young  v.  Han- 
right  of  way  was  fenced  in  the  manner  nibal,  etc.,  R.  Co.,  79  Mo.  3^6.  See  in 
required  by  law  at  the  point  where  the  general  as  to  misleading  the  jury  by 
injury  to  the  animals  occurred,  but  in-  instructions,  article  Instructions,  vol. 
stead   of    giving    this    instruction,  as  11,  p.   137. 

should  have  been  done,  the  court  sub-  Ii^tmotion  Abstnujtly  Correot  bnt  Inap- 

mitted  as  an  issue  whether  or  not  it  plioable.  —  Where  a  crossing  near  which 

was  so  fenced,    thus  signifying  that  the  animal  was  killed  was  not  such  a 

there  existed  a  state  of  evidence  upon  public   crossing   as   required   the  em- 

which    a    contrary    finding    could    be  ployees  of    the   railroad  company    to 

based,  there  was  held  to  be  error  neces-  ring  the  bell  and  blow  the  whistle  on 

sitating  a    reversal.     Galveston,   etc.,  approaching   it,    and   there   were    two 

R.  Co.  V,  Dyer,  (Tex.  Civ.  App.  1896)  public  crossings  where    the   company 

38  S.  W.  Rep.  2t8.  was   required   to  sound   the   bell  and 

Initraction  on  ImpraotioabiUty  of  Feno-  whistle,  but   the  place   of  killing  was 

ing  Without  Evidonoe  Thereon.  —  Where  too  remote  from  such  crossings  for  the 

an  injury  to  stock  resulted  from  the  failure  to  sound  the  bell  and  whistle  to 

failure  of  a  railway  company  to  fence  be  the  proximate  cause  of  theaccidentt 

its  right  of  way,  and  no  evidence  was  an  instruction  that  if  the  jury  found 

introduced  by  the  company  tending  to  that  the  animal  was  killed  at  or  near  a 

prove  that  a  fence  could  not  have  been  public  crossing  and  that   the  require- 

built  and  maintained  at  the  point  where  ments  as  to  the  sounding  of  the  bell 

the  stock  entered  the  right  of  way  from  and  whistle  were  not  observed  it  would 

a  pasture  which  was  inclosed,  except  be  negligence,  and  that  if  the  negli- 

as  to  part  of  it  next  to  the  right  of  way,  gence  was  the  proximate  cause  of  the 

it  was  not  error  for  the  court  to  refuse  killing  the  finding  should  be  for  the 

to  give  an  instruction  based  on  the  im-  plaintiff,  though  correct  as  an  abstract 

practicability  of  building  such  a  fence,  proposition  of  law,  was  not  applicable 

Wichita,  etc.,  R.  Co.  v.  Hart,  7  Kan.  to  the  facts  of  the  case  and  was  calcu- 

•ApP*  554*  lated  to  mislead  the  jury.     Missouri, 

InttmetionAppUcable  to  Facts  and  £yi-  etc.,  R.  Co.  v.  Hunt.  (Tex.  Civ.  App. 

denee.  —  Where  the  evidence  strongly  1898)  47  S.  W.  Rep.  70. 

tended   to  show   that  the  defendant's  Instrnotlon    Inapplicable    and    Stating 

fence  had  been  down  or  was  so  defect-  Impossible  Bnty.  —  Where   the    uncon- 

ive  that  stock  could  pass  through  it  at  troverted  evidence   was  that  the  train 

the  time  when  the  animals  were  killed,  was  running  about  fifty  miles  an  hour 

that  it  had  been  in  such  condition  for  on  a  dark  night  and  the  animal  was 

over   two   months   prior  to  that  time,  only  about  one  hundred  and  fift^  feet 

and  that  by  the  use  of  ordinary  care  on  in  front  of  the  locomotive  before  it  was 

the  part  of  the  defendant  the  defective  seen  by  the  engineer,  who  was  on  his 

condition  could  have  been  discovered,  seat  and  on  the  lookout  for  obstructions 

an  instruction  that  if  the  defendant's  on  the  track,  an  instruction  that  it  was 

fence  was  defective  the  plaintiff  should  right  and  the  duty  of  the  agents  of  the 

recover,  and  that  where  such  a  fence  is  company  to  drive  the  animals  off  but 

not  kept  In  good  repair  the  party  seek-  not  to  injure  or  destroy  them  by  un- 
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language  which  does  not    legally  and  appropriately   define   the 
defendant's  liability  *  or  the  plaintiff's  rights  and  duties.*     A 

charge  is  erroneous  if  it  tends  to  mislead  or  confuse  the  jury  as 

to  the  method  of  procedure  in  determining  the  issue  or  estimat- 
ing damages,*  or  if   it  is   misleading   in  its  statement  of   what 

constitutes  negligence  ^ . or   the  degree  of  care  required  of   the 

necessary  violence  was  inapplicable  to  held  that  the  words**  which  prevents," 

the  facts  of  the  case,  wholly  erroneous,  as   used  by  the  court,  instead  of  the 

and    doubtless     misleading,    since     it  words  "to  prevent,"  did  not  mislead 

stated  a  duty  palpably  impossible  of  the  jury.     Missouri    Pac.    R.    Co.    r. 

accomplishment    and    probably    made  Eckel,  49  Kan.  794,  56  Am.  &  Eng.  R. 

the  jury  feel  constrained  to  find  against  Cas.  174. 

the  railroad.     Illinois  Cent.  R.  Co.  v.  2.  Klalftadiny  Instractioii  as  to  Plain- 

Greaves,  75  Miss.  360.  tiiPs  Bight  to  Highway.  —  Where   the 

1.  See    Atchison,    etc.,     R.    Co.    v.  plaintiff  turned    his   cattle    upon    the 

Hawkins,  42  Kan.  355,  40  Am.  &  Eng.  public   highway,    recklessly    and    un- 

R.  Cas.  201.  guardedly,  in  the  vicinity  of  a  danger- 

MlslMding  Language  as  to  Proximate  ous  railroad  crossing,  an  instruction 
Cause.  —  In  Holden  z'.  Rutland,  etc.,  R.  that  "  the  plaintiff  also  had  the  right  to 
Co.,  30  Vt.  297,  the  language  of  the  that  highway,  as  well  as  the  rest  of  the 
charge  was  that  if  the  jurors  were  public,  for  their  cattle  or  for  their  indi- 
"  satisfied  from  the  evidence  there  was  vidual  crossing  "  was  held  misleading 
a  clear  connection  between  the  escape  and  erroneous,  under  the  circum- 
of  the  horse  and  the  injury  received,  stances.  Bunnell  z/.  Rio  Grande  West- 
then  the  plaintiff  should  recover,"  etc.  ern  R.  Co.,  13  Utah  314. 
The  court  held  that  assuming  that  the  8.  Uncertainty  Concerxdng  Statute  under 
jurors  would  have  understood  from  the  Which  Jury  to  Proceed.  —  In  Wood  v.  St. 
terms  "  the  escape  of  the  horse  "  that  Louis,  etc.,  R.  Co.,  58  Mo.  109,  it  was 
the  court  meant  "the  want  of  fences  held  that  an  action  for  injury  to  stock 
and  the  consequent  escape  of  the  could  not  be  brought  under  both  the 
horse,"  still  the  language  used,  viz.,  forty-third  section  of  the  il//>x^Mrs  Rail- 
"  a  clear  connection,"  etc.,  was  likely  to  road  Law  (Wagn.  Stat.  317),  and  the 
mislead  them,  since  they  might  natur-  fifth  section  of  the  Damage  Act  (Wagn. 
ally  be  led  to  think  that  if  the  horse  Stat.  520),  but  must  be  brought  and 
had  not  escaped  he  would  not  have  got  tried  under  the  statute  applicable  to 
hurt;  and  hence  that  there  was  a  clear  the  facts,  as  made  by  the  petition  and 
connection  between  the  escape  and  the  evidence;  and  instructions  which  left 
injury,  no  matter  how  remotely  or  in-  it  uncertain  under  which  act  the  jury 
directly  the  want  of  fences  contributed  was  to  proceed  in  estimating  damages 
to  the  injury,  which  would  be  clearly  tended  to  con  fuse  and  mislead,  and  were 
wrong.     The  language  used   was  not  improper. 

considered   the  legal  and  appropriate  Misleading  Jury  into  Determination  by 

language  to  define  the  manner  in  which  Gonunon  Knowledge. —  In  an  action  for 

the  damages  to  be   recovered  should  injury  to  animals  an  instruction  that 

result  from  the  defendant's  breach  of  matters  within  the  common  knowledge 

duty.  of   mankind   do   not   require   proof  is 

Departing  from  Language  of  Statute.  —  erroneous,  where  the  attention  of  the 
A  statute  making  railroad  companies  jury  is  not  called  to  the  particular 
liable  for  injury  to  stock  had  a  proviso  matters  of  common  knowledge  involved 
that  "  this  act  shall  not  apply  to  any  in  the  case.  Where  none  of  the  mat- 
railroad  company  or  corporation  ♦  •  •  ters  is  to  be  assumed  of  common 
whose  road  is  inclosed  with  a  good  and  knowledge  and  without  evidence,  such 
lawful  fence,  to  prevent  such  animals  a  charge  might  so  far  mislead  the  jury 
from  being  on  such  road."  The  court,  that  the  evidence  would  be  disregarded 
after  quoting  the  statute,  charged  the  and  the  issue  determined  by  common 
jury  that  it  "  does  not  apply  to  any  knowledge.  Illinois  Cent.  R.  Co.  v. 
railway  or  corporation  ♦  *  *  whose  Greaves.  75  Miss.  360. 
road  is  inclosed  with  a  good  and  law-  4.  Misleading  Statement  of  HegUgenee 
ful  fence  which  prevents  such  animals  in  Sounding  Whistle.  —  The  statute  of 
from    being   on    such    road."     It   was  A'a/ij^x^  provides  that  the  steam  whistle 
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employees  of  the  railroad  company,*  or  the  proof  of  negligence 
necessary.* 

I.  Errors  Nonprejudicial  or  Cured  —  in  Geneno.  —  Where, 

in  the  trial  of  a  cause,  instructions  are  given  which  in  substance 
are  objectionable,  or  some  of  which  are  in  conflict  with  others, 
but  it  appears  that  the  jury  was  not  misled  thereby,  and  no  preju- 
dice resulted  to  the  rights  of  the  complaining  party,  the  error  is 
harmless  and  there  is  not  sufficient  cause  for  a  reversal.* 

Charge  More  Favorable  than  Party  Entitled  To.  —  A  party  cannot  com- 
plain of  a  charge  which  is  more  favorable  to  him  than  he  was 
entitled  to,  and  though  it  be  erroneous  yet  it  is  Certainlj^  harm- 
less as  to  him."* 

Instmetions  BTot  AppUoable  to  iHne.  —  The  giving  of  an  instruction 

attached  to  an  engine  drawing  a  train  Misleading.  —  The  kict  that  a  horse  is 
of  cars  shall  be  sounded  three  times,  killed  on  the  track  is  not  in  itself  proof 
at  least  eighty  rods  from  the  place  of  negligence,  but,  where  the  killing  is 
where  the  railroad  shall  cross  any  pub-  at  a  place  where  the  company  is  re- 
lic road  or  street,  except  in  cities  and  quired  to  fence,  may  be  taken  as  a  cir- 
villages;  and  in  an  action  to  recover  cumstance  to  enable  the  jury  to  deter- 
damages  for  killing  a  colt  at  the  cross-  mine  whether  fences  and  cattle  guards 
ing  of  a  public  road  outside  of  a  city  or  were  sufficient  or  not;  and  an  instrtic- 
village,  caused  by  the  alleged  negli-  tion  which  the  jury  might  understand 
gence  of  the  railroad  company,  an  in-  to  mean  that  the  fact  of  killing  was 
struction  that  if  the  jury  finds  from  the  proof  of  negligence  is  misleading, 
evidence  that  the  natural  effect  of  Chicago,  etc.,  R.  Co.  v.  Utley,  38  111. 
sounding  the  whistle,  as  done  by  the  410. 

engineer,  was  to  drive  the  stock  to-  8.  Burlington,  etc.,  R.  Co.  v,  Gor- 
wards  the  track,  then  such  sounding  such,  47  Neb.  767. 
the  whistle  was  negligence,  is  mislead-  Instmotion  od  Animars  Faonlty  to  Por- 
ing. Such  an  instruction  does  not  at-  oeive  Danger.  —  It  is  a  harmless  error 
tempt  to  separate  the  sounding  of  the  to  instruct  the  jury  that  "  a  horse  or  a 
whistle  in  compliance  with  the  statute  cow  on  the  railroad  track  has  no 
from  any  subsequent  or  unnecessary  faculty  of  perceiving  danger  that  is  ap- 
wbisding.  Manhattan,  etc.,  R.  Co.  z/.  proaching.*'  Long  z'.  Southern  R,  Co., 
Stewart,  30  Kan.  226,  13  Am.  &  Eng.  50  S.  Car.  49. 
R.  Cas.  503.  Error  Ctencoming  Degree  of  Care  Where 

1.  Missouri,  etc.,  R.  Co.  z/.  Coleman,  Evidence  CQiowi  Liabilitj. —  Where  the 

(Tex.  Civ.  App.   1898)  46  S.   W.  Rep.  plaintiff  produced  undisputed  evidence 

371.  that  his  mules  were  killed  by  a  train  in 

8.  Misleading  in  Kind  of  BTegligenoe  to  daylight,  with  nothing  to  obstruct  the 

Be    Proved. —  In    an    action   for  stock  view;  that  no  effort  was  made  to  stop 

killed  by  the  negligence  of  the  com-  the  train,  but  that,  on  the  other  hand, 

pany  in  failing  to  fence  as  required  by  the   engineer  seemed   to  be  trying  to 

statute,   it  is  proper  to  refuse  an  in-  run    the    mules    down,    and   that  the 

struction  that  if  the  cattle  were  killed  mules    ran    a    considerable    distance 

by  the  trains  upon  the  defendant's  road  ahead  of  the  train  on  the  track,  it  was 

it  was  incumbent  upon  the  plaintiff  to  harmless  error  to  instruct  the  jury  that 

show  that  the  damages  were  caused  by  the   engineer   was   bound    to   use   the 

the  negligence  of  the  defendant,  as  the  "utmost "  care,  as  the  evidence  showed 

jury   might  have  inferred  from  such  the   liability  of  the  company  in  any 

instruction   that  it  was  necessary  for  event.      St.     Louis,    etc.,    R.    Co.    v, 

the  plaintiff  to  prove  wilful  negligence  O'Loughlin,  49  Fed.  Rep.  440,  4  U.  S. 

or  some  other  negligence  than  the  fact  App.  283. 

of    the    killing   and    the  omission   to  4.  Long  v.  Southern  R.  Co.,  50  S. 

fence.       Rockford,     etc.,     R.    Co.    v.  Car.  49;    Quimby  v.  Vermont  Cent.  R, 

Lynch,  67  111.  149.  Co.,  23  Vt.  387;    Bulkley  v.  New  York, 

That  Killing  Was  Proof  of  BTegligenoe  etc.,  R.  Co.,  27  Conn.  479. 

17  Encyc.  PI.  &  Pr.  —  39             009  Volume  XVII. 


IigiiriM  to  AniBuOi.  RAILROADS.  Instrnotloiii. 

which  is  not  applicable  to  the  issues  or  evidence  in  a  case  does 
not  call  for  the  reversal  of  the  judgment,  when  no  prejudice 
results  to  the  rights  of  the  complaining  party.* 

Error  Cured  or  OmiBsion  Supplied  by  Evidenoe.  —  Though  a  charge  may 
be  conceded  to  be  a  misdirection,  yet  where  the  error  is  cured  or 
the  omission  supplied  by  the  evidence,  either  directly  or  inferen- 
tially,  there  can  be  no  prejudicial  result.* 

Error  Cured  by  Verdict  or  Judgment.  —  An  error  in  an  instruction  is 
harmless  where  it  has  not  influenced  the  jury  and  it  is  clear  that 
the  verdict  or  judgment  is  correct.* 

1.  Burlington*  etc.,  R.  Co.  v.  Gor-  tie  in  question  were  running  at  large, 

such,  47  Neb.  767.  the  error  could  not  have  prejudiced  the 

Instnicting  on  GomparatlTe  Vegligenoe  defendant,  and  was  no  ground  for  re- 
Hot  Involved.  —  In  a  suit  for  killing  an  versal. 

animal  where  no  negligence  could  be  Evidence    CQiowing   Bead    Opened   fiir 

imputed   to  the   plaintifif,   and    conse-  Bequisite  Time.  —  Where  a  company 

quently   the  doctrine  of    comparative  is  sued    for   killing  stock    by    reason 

negligence  did  not  arise,  an  instruction  of  a  failure  to  fence   its  track  within 

which  states  the  rule  in  such  case  incor-  six    months,  as    required  by   statute, 

rectly  will  not  be  such  an  error  as  to  a    failure    to    instruct   the    jury   that 

reverse   a  just  judgment.     Rockford,  the    company   was    not    liable    for    a 

etc.,  R.  Co.  V.  Raflerty,  73  111.  58.  failure  to  fence  until  the  lapse  of  six 

Beading  Statute  Inapplicable  to  Case.  —  months  after  the  road  was  opened  is 

The  only  question  involved,  in  an  ac-  harmless   error,   where    the    evidence 

tion  to  recover  for  stock  killed  which  clearly  shows  that  the  road  had  been 

went  on  the  track  through  a  gate,  was  used  for  much  longer  than  six  months, 

as  to  the  sufficiency  of  the  fastenings  Chicago,  etc.,  R.  Co.  v.  Dement,  44. 

of  the  gate.     At  the  trial  the  plaintiff's  111.  74. 

counsel  read  to  the  jury  Code  Iowa  8.  Instmotion  Allowing  Interest  BTot 
(1873)*  §  1507,  describing  a  lawful  Followed  in  Judgment.  —  An  error  in 
fence  —  that  is,  the  material,  height,  instructing  the  jury  in  an  action  under 
and  construction  of  fences  —  but  con<  section  43  of  xh^  Missouri  Railroad  Act 
taining  nothing  as  to  the  fastening  of  that  it  may  allow  interest  on  the  value 
gates.  It  was  held  that  the  statute  of  animals  killed  is  not  ground  for  re- 
had  no  application  to  the  case,  but  as  versing  a  judgment  where  it -appears 
it  could  have  had  no  influence  on  the  that  no  interest  was  allowed.  Wade 
jury  its  reading  constituted  no  error  v,  Missouri  Pac.  R.  Co.,  78  Mo.  362,  19 
for  which  the  judgment  should  be  re-  Am.  &  Eng.  R.  Cas.  586. 
versed.  McKinley  z/.  Chicago,  etc.,  R.  Instruction  Not  Limiting  Beeoverj 
Co.,  47  Iowa  76.  Where  Verdict  Not  Excessive.  —  Though 

8.  Vaughan  v.  Kansas  City,  etc.,  R.  an  instruction  in  an  action  for  injury 

Co.,  34  Mo.  App.  141;  Williams  z/.  Mis-  to  animals  does  not  limit  the  amount 

souri  Pac.  R.  Co.,  74  Mo.  453;    Terry  of   the  recovery,  yet  the   omission  is 

V.  Missouri   Pac.   R.  Co.,  77  Mo.  254;  harmless  where  the  verdict  is  not  in 

Moore  v.  Missouri  Pac.  R.  Co.,  73  Mo.  excess  of  the  amount  for  which  judg- 

438.  ment  was  demanded  on  the  plaintiff's 

Evidenoe  Showing    Stook  Bnnning  at  statement.     Price  v,  Barnard,  70  Mo. 

Large,  —  In  Brentner  v.  Chicago,  etc.,  App.  175. 

R.  Co.,  68  Iowa  530, 19  Am.  &  Eng.  R.  Incorrect  Statement  of  Measure  of  Dam- 

Cas.  448,  an  instruction  to  the  effect  ages  Cored.  —  Where  suit  was  brought 

that  where  cattle  get  on  the  track  of  a  to  recover  both  for  animals  killed  and 

railroad  on  account  of  the  want  of  a  for  others  injured,  an   objection   that 

fence  where  the  right  to  fence  exists,  the  instructions  given  as  to  the  value  of 

and  are  killed  by  the  cars,  the  com-  the  animals  injured  did  not  state  the 

pany  is  liable,  whether  the  cattle  were  measure    of    damages    correctly    was 

running  at  large  at  the  time  or  not,  held  not  to  be  ground  for  the  reversal 

was  held  erroneous;  but  since  it  was  of  a  judgment  for  the  plaintiff  for  a 

clearly  shown  on  the  trial  that  the  cat-  total  of  four  hundred  and   thirty-six 
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Error  Oorod  bj  Otbor  Initmotions.  —  An  erroneous  instruction  may 
be  cured  by  a  different  or  subsequent  instruction,  and  in  such 
case  there  is  no  prejudicial  error.* 

10.  BiBiniMal  and  Honioit  —  The  rules  governing  dismissal  and 
nonsuit  in  actions  generally,  apply  in  suits  for  damages  for  injuries 
to  animals.* 

11.  Terdiet,  Fi]iding%  and  Judgment — a.  In  General. — The 
verdict  or  findings  should  be  upon  the  proper  ground  and  in  the 
proper  form,  and  should  be  given  the  interpretation  and  effect 
naturally  and  reasonably  called  for.* 

dollars,  where  the  value  of  the  cattle  8.  See    generally  article  Dismissal, 

killed  was  alleged  to  be  four  hundred  Discontinuance,  and  Nonsuit,  vol.  6, 

and  twenty-five  dollars  and  of  those  in-  p.  823. 

jured  forty  dollars.     Lainiger  v,  Kan-  Diflmlssal  or  Honsnlt  Not  Justifled.  — 

sas  City,  etc.,  R.  Co.,  41  Mo.   App.  Where  the  evidence  as  to  whether  the 

165.  defendant's  engine  or  cars  ran  over  the 

1.  Karr  v.  Chicago,  etc.,  R.  Co.,  87  plaintiff's  stock  is  conflicting,  and  of 

Iowa  298,   revinuing  Manwell  v.  Bur-  such  a  character  that  different  ronclu- 

lington,  etc.,  R.  Co.,  80  Iowa  666.  sions  might  reasonably  be  drawn  there- 

Brror  in  Charging  on  Tenns  of  Statute  Irom,  the  court  will  not  be  justified  in 

Cured.  —  The  terms  of  a  statute  in  Illi-  dismissing  the  action  or  in  granting  a 

nois  made  it  the  duty  of  the  defendant  nonsuit  on  the  ground  that  there  was 

to  maintain  such  cattle  guards  as  were  no  evidence  tending  to  prove  the  affirm- 

safe,  whereas  the  statute  as  construed  ative  of  the  question.    Wadsworth  v. 

by  the  courts  required  only  the  main-  Union  Pac.   R.  Co.,  18  Colo.  600,  56 

tenance  of  such  cattle  guards  as  were  Am.  &  Eng.  R.  Cas.  145. 

reasonably  safe  to  turn  ordinary  stock  Honsnit     Properly     Denied.  —  In    an 

under    ordinary    circumstances.       In  action  for  the  killing  of  an  animal  on  a 

Baltimore,  etc.,  R.  Co.  v.  Abbott,  59  railroad,  the  evidence  being  conflicting 

III.   App.  609,   an    instruction    which  as  to  the  suflSciency  of  the  gate  or  bars 

stated  the  law  in  the  language  of  the  maintained  by  the  company  at  a  farm 

statute  was  held  not  to  be  erroneous  crossingwhere  the  animal  got  upon  the 

where  the  construction  of  the  statute  track,  and  there  being  no  evidence  that 

as  given  by  the  courts  was  given  to  the  the  plaintiff  was  negligent,  it  was  held 

jury  in  other  instructions,  so  that  men  that  a  nonsuit  was  properly  denied, 

of  ordinary  inlelligence  could  not  have  Welch  v.  Abbot,  72  Wis.  512.     Compare 

been  misled  by  the  absolute  terms  of  McCandless  v,  Chicago,  etc.,  R.  Co.,  45 

the  statute.  Wis.  365,  19  Am.  R.  Rep.  374;  Carey 

Qmiasion  in  General  Charge  Cured  by  v.  Chicago,  etc.,  R.  Co.,  61  Wis.  71,  20 

Special    Charges.  —  Where    the   special  Am.  &  Eng.  R.  Cas.  469. 

charges  given  at  the  request  of  the  8.  Beeovery    fbr  Injury   After   Aetion 

parties  sufficiently  informed  the  jury  Commenced.  —  In  an  action  for  injuries 

as  to  the  rules  upon  which  the  liability  to  animals  there  can  be  no  recovery  for 

of  the  defendant  for  injury  to  stock  injuries  inflicted  after  the  action  was 

would  depend,   the    omission    of  the  commenced.     Toledo,  etc.,  R.   Co.  v. 

court  to  give  such  information  in  the  Arnold,  49  111.  178. 

general  charge  was  cured.    Gulf,  etc..  Interpretation     and     Effect.  —  Where 

R.  Co.  r.   Rowland,  (Tex.  Civ.  App.  there  is  a  conflict  of  evidence  as  to 

1893)  23  S.  W.  Rep.  421.  whether  an  engineer  saw  animals  on 

Entire  Instmetionfl  Stating  Proper  Bnle  the  track  in  time  to  have  stopped  the 

of  Damages.  —  Though  the  plaintiff's  in-  train,  a  verdict  for  the  plaintiff  decides 

structions    alone    do  not  declare  the  the  question  in  his  favor  as  to  whether 

proper  rule  of  damages  for  injury  to  a  failure  to  give  the  statutory  signals 

animals,  yet  there  is  no  error  where  was  the  proximate  cause  of  the  injury, 

the  plaintiff's  and  the  defendant's  in-  though  the  stock  may  have  been  on  the 

structions  taken  together  do  state  the  track  through  plaintiff's  want  of  care, 

rule  correctly.    Price   v,  Barnard,  70  The  appellate   court  will  not  disturb 

Mo.  App.  175.  such  a  verdict  rendered  on  conflicting 
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The  Jadgment  Is  to  Be  Enforced  according  to  the  usual  practice  or  the 
particular  statute  relating  thereto.^ 

b.  General  and  Particular  Verdict.  —  Where  in  an 
action  for  injury  to  animals  there  are  several  counts  or  causes  of 
action  set  forth  in  the  petition,  there  should  be  a  finding  upon 
each  separate  count  or  distinct  cause  of  action.* 

c.  Special  Verdict  and  Findings  —  Babmiiiion  to  jmy.  —  In 

an  action  of  this  kind  the  submission  of  questions  to  the  jury  for 
special  findings  is  generally  considered  a  matter  within  the  discre- 
tion of  the  court,  the  exercise  of  which  is  not  subject  to  review 
unless  in  case  of  palpable  abuse.*  But  it  is  held  that  it  is  error 
to  refuse  to  submit  to  the  jury  properly  framed  inquiries  for 
findings  upon  controlling  facts  which  are  not  covered  by  any 
other  question.* 

A  Special  Verdict,  to  be  sufficient  to  support  a  judgment  for  the 
plaintiff,  must  contain  findings  upon  all  the  facts  essential  to  the 
defendant's  liability,  and  in  the  absence  of  such  findings  no  such 
judgment  can  be  legally  rendered  on  it.* 

evidence.     Orcutt  v.  Pacific  Coast  R.  action  stated  in  a  different  manner  in 

Co.,  85  Cal,  291.  different  counts,    so  as   to  meet  any 

Immaterial  Finding.  —  In  an    action  possible  state  of  facts    that  may    be 

under  Gen.  Stat.  Kan.  (1889),  par.  1252,  shown  by  the  evidence.     In  such  case 

for  injuries  to  stock,  where  there  was  a  finding  upon  any  one  of  the  counts 

evidence  tending  to   show  that  there  would  be  a  bar  to  any  further  recovery 

were  both  a  verbal  and  a  written  de-  on  any  count  in  the  petition,  and  a 

mand,  but  the  trial  court  rejected  the  general  verdict  for  the  plaintiff  would 

copy  of  the  notice  of  the  written  de-  be  sufficient.     Owens  t/.  Hannibal,  etc., 

mand  upon  the  ground  that  it  was  not  R.  Co.,  58  Mo.  386. 

the  best  evidence,  and  the  jury  found  3.  Denver,  etc.,   R.  Co.   v,   Nye,   9 

that  there  were  both  a  written  and  a  Colo.   App.   94.     And   see,    for  a  full 

verbal   demand   on   the  agent  of  the  treatment     of     this    subject,     article 

company,  it  was  held  that  the  finding  Special  Findings  of  Juries. 

that  there  was  a  written  demand  was  Special  Finding  on  Each  Animal  Iigvred. 

immaterial,  since  either  a  verbal  or  a  —  It  is  not  error  to  refuse  to  instruct 

written  demand  was  sufficient,  and  that  the  jury  that  it  must  make  a  special 

a  new  trial  should  not  be  granted  for  finding  as    to  each    animal  sued  for. 

that  reason.     Missouri   Pa.   R.  Co.  v.  This  is  a  matter  within  the  discretion 

Gill,  49  Kan.  441.  of  the  court,  and  its  refusal  to  give 

1.  See  infra^  IX.  14.  Enforcement  of  such  a  direction  cannot  be  assigned  for 
Judgment,  error.     Gulf,  etc.,  R.  Co.  v.  Washings 

2.  Owens  v,  Hannibal,  etc.,  R.  Co.,  ton,  49  Fed.  Rep.  347. 

58  Mo.  386;  Bricker  v,  Missouri  Pac.  4.  Benton  v.  St.  Louis,  etc.,  R.  Co., 

R.  Co.,  83  Mo.  391;  Bigelow  v.  North  25  Mo.  App.  155. 

Missouri  R.  Co.,  48  Mo.  510.     And  see  Thus  where  the  question  was  whether 

in  general  article  Verdicts.  the  defendant  could,  by  the  exercise  of 

Manner  of   Baising  Objection.  —  If  a  proper  care,    have    avoided    injuring 

party  wishes  to  avail  himself  of  the  stock,  the  court's  refusal  to  submit  to 

error  he  must  raise  the  objection  and  the  jury  for  a  special  finding  the  ques- 

bring  the  matter  to  the  attention  of  the  tion  wherein  the  defendant's  negligence 

court  trying  the  case  by  an  appropriate  consisted  was  held  error.     Gourley  v. 

motion.     The  point  cannot  be  raised  in  St.  Louis,  etc.,   R.  Co.,  25  Mo.  App. 

the  appellate  court  for  the  first  time.  144,  followinf^  Benton  v.  St.  Louis,  etc., 

Bigelow  V.  North  Missouri  R.  Co.,  48  R.  Co.,  25  Mo.  App.  155. 

Mo.  510.  5.  Sofficient  Findingi  to  Justify  Jodg- 

The  Bnle  Does  BTot   Apply,  however,  ment.  —  A  special  verdict  finding  that 

where  there  is   really  one    cause    of  the   railroad   was   not  fenced,  that  it 
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d.  Double    Damages  —  in  omerai.  —  Double    damages    or 

double  costs  are  recoverable  in  actions  for  injury  to  stock  only 
by  virtue  of  statutory  authorization,  and  therefore  their  allow- 
ance is  governed  strictly  by  these  provisions.* 

Xanntr  of  ABMooing.  —  Whether  the  jury  renders    its  verdict  for 

could  be  fenced  at  the  point  where  the  show  that  the  animal  was  on  or  at  the 

animal  entered   upon  it«  that  the  ani-  crossing    when    killed.      Lake  Shore, 

mal  was  owned  by  the  plaintiff,  that  it  etc.,  R.  Co.  v.  Van  Auken,  i  Ind.  App. 

entered  upon  the  road  at  a  point  where  492. 

such  road  was  un fenced  as  aforesaid  Equivalent  Finding  that  Entry  Was  at 

and  was  then  and  there  killed  by  the  Piivate    Crossing.  —  A    special    finding 

locomotive  of  the  defendant,  and  that  that  animals  entered   upon  a  railroad 

the  animal  was  of  a  certain  value,  and  track  **  at  a  point  in  said  county  where 

finding  also  facts  from  which  the  court  said  railroad  crosses  a  cartway  or  pri- 

could  conclude  as  a  matter  of  law  that  vate  way  known  as  McQuiddy's  cross- 

the    plaintiff   was   free   from    fault,   is  ing  "  is  equivalent  to  a  finding  that  the 

sufficient  to  justify  a  judgmt^nt  for  the  entrance  was  effected  at  a  private  farm 

plaintiff  for  the  sum  claimed.     Pitts-  crossing.     In  such  case  the  defendant 

burgh,  etc.,  R.   Co.  v,  Thompson,  21  would  not  be  liable  for  failure  to  fence. 

Ind.  App.  355.  Louisville,   etc.,   R.   Co.  v.  Etzler,  119 

Failure  to  Find  Proximate  Causa.  —  If  Ind.    39,    40    Am.    &    Eng.    R.   Cas. 

a  special  verdict  finds  facts  showing  205. 

negligence,  but  fails  to  find  the  acts  Motion  for  Judgment  Kon  Obstante 
constituting  the  negligence  to  have  Veredicto. —  Where  there  was  a  general 
been  the  cause  of  the  injury,  it  will  not  verdict  for  the  plaintiff  upon  a  com- 
be sufficient  to  support  a  judgment  for  plaint  charging  wilful  injury  to  an  ani- 
the  plaintiff.  Louisville,  etc.,  R.  Co.  mal,  and  there  were  interrogatories 
V.  Ousler,  15  Ind.  App.  232.  submitted  to  the  jury  relating  wholly 

Fftilore  to  Find  Freedom  from  Contribn-  to  the  diligence  of  the  trainmen  and 

tory   VegUgence.  —  A    special    verdict  the  train's  coming  in  contact  with  the 

finding   that  the  plaintiff's  horse  was  animal,    but   no   interrogatories    upon 

hitched  to  a  platform  near  a  depot,  at  the  question  of  wilful  killing,  so  that 

the  usual  place  of  loading  and  unload-  there  was  no  necessary  conflict  between 

ing  freight,  and  that  a  piledriver  on  a  the  general  verdict  and  the  answers  10 

passing  train  knocked  down  a  ladder,  the  interrogatories,  a  motion  for  judg- 

causing  it  to  fall  upon  the  horse,  is  not  ment  non  obstante   veredicto   was   held 

sufficient   to    warrant  a  judgment   in  properly  overruled.     Ft.  Wayne,  etc., 

favor  of  the  plaintiff,  since  there  is  no  R.  Co.  v.  O'Keefe,  4  Ind.  App.  249. 

finding  that  the  latter  was  not  guilty  1.  Penalty  for  Failure  to  Beport  Btoek 

of    contributory  negligence.     Hartzell  Killed.  —  The  penalty  provided  by  Code 

V,  Louisville,  etc.,  R.  Co.,  15  Ind.  App.  Ga.   (1882),  §^  3038-3041   (Code   1895, 

417.  g§  2248-2251),  for  a  failure  on  the  part 

Finding  Not  CQiowing  BTegligenoe. —  A  of  a  railroad  company  to  report  stock 

special  verdict  finding  that  the  railroad  killed,  is  a  separate  and  independent 

company's   fence    was    out  of  order,  matter  from  the  damage  done  by  kilU 

which  fact  was  not  discovered  until  ten  ing   the   animals,    and   cannot   be   as- 

o'clock  of  the  morning  preceding  the  sessed  in  an  action  to  recover  double 

night  when  the  plaintiff's  animal  en-  damages   for    such   killing.     Jones   v. 

tered  on  the  track  through  the  defect-  Americus,  etc.,  R.  Co.,  80  Ga.  803. 

ive  fence    and   was   killed,    does   not  Doable  Costs  in  Justice's  and  District 

show  negligence  and  will  not  support  Conrt.  —  Gen.  Stat.  Minn.  (1878).  c.  34, 

a  judgment  in  favor  of  the  plaintiff.  §  56  (Stat.  1894,  §  2694),  allowing  double 

Cleveland,   etc.,  R.   Co.  v.  Dugan,  18  costs  in  actions  for  injury  to  animals, 

Ind.  App.  435.  applies  to  cases  coming  into  the  Dis- 

Failnre  to  Find  that  Animal  Was  on  trict  Court  by  appeal  from  a  justice  of 

Crocsing.  —  In  an  action  against  a  rail-  the  peace  as  well  as  to  actions  brought 

road   company  for  negligently  killing  originally  in   the  District  Court,  and 

an   animal   on   a  public  crossing,  be-  therefore  double  costs  may  be  allowed 

cause  of  its  failure  to  blow  the  whistle  in  both  courts.     Schimmele  v.  Chicago, 

or  ring  the  bell,  a  special  verdict  must  etc.,  R.  Co.,  34  Minn.  216. 
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double  damages  or  for  single  damages  only,  to  be  doubled  by 
the  court,  is  determined  by  the  practice  and  statutes  of  the  differ- 
ent states.* 

e.  Attorney's  Fees.  —  In  some  of  the  states  there  are  stat- 
utes making  a  railroad  company  which  has  injured  animals  liable 
for  attorney's  fees,  and  the  allowance  thereof  is  governed  by  such 
statutes.* 

12.  Appeal.  —  The  appellate  procedure  in  this  action  is  in  gen- 
eral the  same  as  in  other  actions.* 

13.  Aotions  in  Jnstioes'  Courts  —  a.  Jurisdiction  —  in  o«i«ni.  — 
In  many  of  the  states  jurisdiction  has  been  conferred  by  statute 
on  justices  of  the  peace,  subject  to  certain  restrictions,  in  actions 

1.  See  in  general  article  Damages,  could  not  be  recovered  under  the  IIH- 

vol.  5,  p.  780;  and  see  Memphis,  etc.,  nois  statute  if  the  injury  complained  of 

R.  Co.  V,  Carlley,  39  Ark.  246;    Wood  was  caused  by  statutory  negligence  in 

V,  St.  Louis,  etc.,  R.  Co.,  58  Mo.  109,  9  not  maintaining  a  proper  fence,  and 

Am.  R.  Rep.  84;  Hollyman  v.  Hanni-  that  a  general  verdict  based  on  such  a 

bal,  etc.,  R.  Co.,  58  Mo.  480.  declaration   would    not    support  their 

8.  Fees  and  Damaget  Assessed  in  Same  allowance,  but  that  if  the  attorney's 

Suit.  —  The  liability  of  a  company  for  fees  were  remitted,  the  error  would  be 

attorney's  fees  under  the  Illinois  Act  of  cured.     Chicago,  etc.,  R.  Co.  v.  Truict, 

1879  arises  at  the  same  instant  with  its  68  111.  App.  76. 

liability  for  damages;    and  such  fees  8.  See  generally  article  Appeals,  vol. 

may  be  assessed  in  the  same  suit  with  2,  p.  i. 

the  damages,  the  law  not  favoring  a  QnMtlon  Hot  Arisiiig  on  AppeaL  — 
multiplicity  of  actions.  Peoria,  etc..  Where  there  is  no  evidence  that  a  law- 
R.  Co.  V,  iSuggan,  109  111.  537,  20  Am.  ful  fence  had  ever  been  erected,  the 
&  Eng.  R.  Cas.  489,  50  Am.  Rep.  question  whether  or  not  it  must  be 
619.  made  lo  appear  that  the  railroad  corn- 
Fees  Beeoverable  Without  Special  BTo-  pany  knew  or  ought  to  have  known  of 
tioe.  —  The  statute  making  a  railway  the  defective  condition  of  a  fence  which 
corporation  liable  to  the  owner  of  ani-  had  been  sufficient,  in  order  to  hold  it 
mals  injured  or  killed  on  its  track  liable  for  injury  to  stock,  does  notarise 
when  it  has  failed  to  make  and  keep  in  on  appeal.  Gulf,  etc.,  R.  Co.  v.  Row- 
repair  fences,  etc.,  and  also  for  reason-  land,  (Tex.  Civ.  App.  1893)  23  S.  W. 
able  attorney's  fees,  is  notice  to  such  Rep.  421. 

corporation,  when  sued  for  such  an  in-  Statute  Conoeming  Deoedents'  Estatei. 
jury,  that  such  attorney's  fees  will  be  — The  sections  of  the  Indiana  statutes 
claimed,  and  it  is  not  necessary  that  it  concerning  decedents'  estates  relating 
should  have  any  other  notice.  Peoria,  to  appeals  are  applicable  only  to  ap- 
etc.,  R.  Co.  V.  Duggan,  109  111.  537,  20  peals  from  decisions  rendered  in  pro- 
Am.  &  Eng.  R.  Cas.  489,  50  Am.  Rep.  ceedings  provided  for  in  that  statute, 
619.  and  have  no  relation  to  a  case  prose- 
Fees  at  First  and  Seoond  Trial.  —  cuted  to  recover  damages  for  injury  to 
Where  there  is  a  second  trial  the  plain-  stock.  Louisville,  etc.,  R.  Co.  v.  £tz- 
tiff  is  entitled  to  reasonable  attorney's  ler,  4  Ind.  App.  31. 
fees  at  both  trials,  though  the  second  AUowaaoe  of  Attorney's  Fees  in  Appel- 
trial  was  granted  by  consent  of  his  late  Conrt.  —  The  Appellate  Court  of 
counsel.  Indianapolis,  etc.,  R.  Co.  v.  Illinois  has  appellate  jurisdiction  only. 
Buckles,  21  III.  App.  181.  and  the  question  what  would  be  rea- 
Fees  in  Aetion  on  BTegUgenoe  or  Failure  sonable  attorney's  fees  under  a  stat- 
to  Fence.  —  In  a  suit  against  a  railroad  ute  allowing  the  recovery  of  them  in 
company  the  declaration  contained  four  an  action  for  injury  to  animals  is  one 
counts,  one  of  which  charged  negli-  of  fact,  upon  which  there  would  be  a 
gence  in  running  a  train,  the  others  right  of  trial  by  jury.  The  Appellate 
negligence  in  not  maintaining  a  proper  Court  is  incompetent  to  try  it.  Wa*> 
fence.     It  was  held  that  attorney's  fees  bash  R.  Co.  v,  Kime,  42  111.  App.  378. 
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for  injury  to  animals,  and  this  jurisdiction  is  of  course  dependent 
on  and  governed  by  such  statutory  provisions.* 

Dependent  on  Amount  InTolved.  —  The  statutes  of  the  majority  of  the 
states,  it  is  believed,  make  the  jurisdiction  of  justices  of  the 
peace  in  actions  for  injuries  to  animals  depend  upon  the  amount 
involved,  and  limit  their  jurisdiction  to  cases  wherein  this  amount 
does  not  exceed  a  designated  sum.* 

Dependent  on  TownsMp  lines.  —  In  many  of  the  states  the  jurisdiction 
of  justices  in  this  action  is  by  statute  dependent  upon  township 
lines.* 

1.  See  Girtman  cr.  Central  R.,  etc.,  S  6x26),  the  laws  were  so  amended  as 

Co.,  I  Ga.  173;  Garris  v.  PortsmouUi,  to  permit  the  action  to  be  brought  be- 

etc.»  R.  Co.,  2  Ired.   L.  (N.  Car.)  324;  fore  a  justice  in  the  township  in  which 

Harrow  v.  Ohio  River  R.  Co.,  38  W.  the  injury  occurred,  or  in  any  adjoin- 

Va.  711.  ing  township.     Mitchell    v,    Missouri 

8.  See  in  general  article  Amount  in  Pac.  R.  Co.,  82  Mo.  106;  Fitterling  v. 

Controversy,  vol.  i,  p.  702.     And  see  Missouri  Pac.  R.  Co.,  7g  Mo.  504,  20 

East  Tennessee,  etc.,  R.  Co.  v,  Carloss,  Am.  &  Eng.  R.  Cas.  454;    Chaney  v. 

77  Ala.  443;    Alabama  G.  S.  R.  Co.  v,  Wabash,  etc.,  R.  Co.,  18  Mo.  App.  661; 

Christian,  82  Ala.  307;  Western  R.  Co.  Roberts  v.  Missouri  Pac.   R.  Co.,  19 

V,  Lazarus,  88  Ala.  453;  Western,  etc..  Mo.  App.  649.' 

R,  Co.  V,  Brown,  58  Ga.  534;  Jones  v.         Construction    of   Statute — ConsiderO' 

Americus,   etc.,    R.   Co.,    80   Ga.  803;  tion  0/ Value  or  Amount,  —  In  constru- 

Louisville,  etc.,  R.  Co.  v.  Johnson,  67  ing  Rev.  Stat.  Mo.  (1879),  §  2835,  and 

Ind.    546;    Louisville,  etc.,   R.   Co.  v,  the  fifth  subdivision  of  section  2839  the 

Quade,   loi    Ind.    364;     Indianapolis,  court  held  that,  taking  the  two  sections 

etc.,  R.  Co.  V.  Kercbeval,  24  Ind.  139;  together,  the  jurisdiction  of  justices  of 

Ross  V.  Natchez,  etc.,  R.  Co.,  61  Miss,  the   peace  in  actions  against  railroad 

12.     See  also  Evansville,  etc.,   R.  Co.  companies  to  recover  damages  for  kill- 

V.  Kargus,  10  Ind.  182.  ing  or  injuring  horses  or  other  animals 

In  XiMOiiri  the  jurisdiction  of  a  jus-  is  still  local,  with  the  locality  in  which 

tice  of  the  peace,  it  appears,  is  not  so  the  jurisdiction  is  exercised  extended 

limited.     See  Hudson  v.  St.  Louis,  etc.,  so  as  to  include  any  township  adjoining 

R.  Co.,  53  Mo.  525;  Parish  v.  Missouri,  the  township  in  which  the  horses,  etc., 

etc.,   R.   Co.,  63  Mo.  284;   Manuel  v,  may  be  injured,  etc.,  and  no  further; 

Missouri  Pac.  R.  Co.,  19  Mo.  App.  631;  that  this  jurisdiction,  as  thus  extended, 

Steele  v,  Missouri  Pac.  R.  Co.,  84  Mo.  is  still  purely  and  entirely  local, "  with- 

57;  Dent  v.  St.  Louis,  etc.,  R.  Co.,  83  out  regard  to  the  value  of  such  animals 

Mo.  496;    Williams  v.  Hannibal,  etc.,  or  the  amount  claimed  for  killing  or 

R.  Co.,  80  Mo.  597;  Grau  v,  St.  Louis,  injuring  the  same."     Creason  v,  Wa* 

etc.,  R.  Co.,  54  Mo.  240;  Dillard  v,  St.  bash,  etc.,  R.  Co.,  17  Mo.  App.   iii, 

Louis,  etc.,  R.  Co.,  58  Mo.  69;  Fenton  followed  in  Chaney  v.  Wabash,  etc.,  R. 

V,  St.  Louis,  etc.,  R.  Co.,  72  Mo.  259.  Co.,  18  Mo.  App.  661;  Manuel  v.  Mis- 

8.  Miohigan.  —  Jebb  v,  Chicago,  etc.,  souri  Pac.  R.  Co.,  19  Mo.  App.  631. 
R.  Co.,  67   Mich.  160,  31   Am.  &   Eng.         Limits  of  Jurisdiction,  —  Under  the 

R.  Cas.  532.  Missouri  statute   the   action   must  be 

Xifsonxl  —  Township  of  Injury  or  Ad-  brought  before  a  justice  in  the  township 

joining  One.  —  Formerly  under  the  Mis-  where   the   injury   occurred   or  in  an 

souri  statutes  the  jurisdiction  of  jus-  adjoining  one.     No  other  justice  has 

tices  of  the  peace  was  confined  to  cases  jurisdiction.     Rohland    v.    St.    Louis, 

where  the  injury  occurred  in  the  town-  etc.,  R.  Co.,  8j  Mo.  180;  King  v.  Chi- 

ship   where   the   action  was   brought,  cago,  etc.,  R.  Co.,  90  Mo.  520;  Mitchell 

Hansberger  v.  Pacific  R.  Co.,  43  Mo.  v.  Missouri  Pac.   R.  Co.,  82  Mo.  106; 

196;  Haggard  v.  Atlantic,  etc.,  R.  Co.,  Whitesides  v,  St.  Louis,   etc.,   R.  Co., 

63  Mo.  302;   Iba  V.  Hannibal,  etc.,  R.  49  Mo.  App.  250;  Roberts  v.  Missouri 

Co.,  45  Mo.  469;    Backenstoe  v.  Wa-  Pac.  R.  Co.,  19  Mo.  App.  649;  Palmer 

bash,  etc.,   R.  Co.,  23  Mo.  App.   148,  v.  Missouri  Pac.  R.  Co.,  21   Mo.  App. 

affirmed  %6  Mo.  492.     But  by  Rev.  Stat.  437;  Wright  v.  Hannibal,  etc.,  R.  Co., 

Mo.   (1879),   S  2839  (R«v.   Stat.    1889,  25  Mo.  App.  236. 
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b.  Process.  — The  process  or  summons  from  a  justice's  court 

should  be  in  the  prescribed  form,  and  properly  addressed,*  served 
on  the  designated  person  or  persons,*  and  returned  in  the 
approved  manner.' 

Adjoining  Township  in  Same  County,  killing  stock   from   a   justice's   court, 

—  Under  the  statutory  provision  that  and  also  by  appearing  generally  in  the 

**  any  action  against  a  railroad  com-  justice*s  court  and  moving  to  set  aside 

pany  for  killing  or  injuring   horses,  a  default.     Boulware  v,  Chicago,  etc., 

mules,  cattle,  or  other  animals  shall  be  R.  Co.,  79  Mo.  494.  followed  in  Gant  v. 

brought  before  a  justice  of  the  peace  Chicago,  etc.,  R.  Co.,  79  Mo.  502. 

of  the  township  in  which  the  injury  2.  See  in  general  article  Service  op 

happened,  or  in  any  adjoining  town-  Process. 

ship,"  the  words  "  or  in  any  adjoining  Service     on    Freight    and    PaMenger 

township"  mudt  be  construed  to  mean  Agent.  —  The  summons   in  an  action 

an   adjoining  township  in    the    same  before  a  justice  may  under  Code  W. 

county  only.     Creasonv.  Wabash,  etc.,  Va.  (i8qi),  c.  50,  §  34,  be  served  on  a 

R.  Co.,  i7^Mo.  App.  III.  freight  and  passenger  agent  of  the  de- 

Injury    in    Another     State,  —  These  fendant  residing  in  the  county  at  the 

statutory  provisions  as  to  the  township  time,  no  other  officer,  etc.,  being  then 

of  the  injury  have  reference  to  causes  found  in  the  county.     Harrow  v,  Ohio 

of  action  arising  within  the  state  of  River  R.  Co.,  38  W.  Va.  711. 

Missouri,   and    justices  of    the   peace  Seryioe  on  Station  or  Bepot  Agent  of 

have  jurisdiction,  subject  to  the  statu-  Proper  Township. —  Under  Rev.  Stat.  Mo. 

tory  limitation  as  to  amount,  over  ac-  (1879),  §  2865  (Rev.  Stat.  1889,  §  6152), 

tions  for  injuries  to  animals  by  rail-  the  summons  in  an  action  for  killing 

roads  in  other  states,  without  regard  stock  must   be  served   on   the  station 

to  the  township  of  the  justice.     Heiter  agent  of  the  railroad  company  in  the 

V.  East  St.  Louis  Connecting  R.  Co.,  53  township  where  suit  is  brought,  and  if 

Mo.  App.  331.  there  be  no  station  agent  in  such  town- 

In  Indiana  the  action  maybe  brought  ship  it  must  be  served  on  the  nearest 

before  any  justice  of  the  peace  in  the  station   agent  of  the  company  in  the 

county  where  the  animal  was  injured,  county  in  which  the  action  is  pending, 

irrespective   of   township  lines.     Rev.  No  agent  other  than  a  station  agent 

Stat.   Ind.  (1896),  §  4026;    Cincinnati,  will   answer  the    purpose.     Heath    v. 

etc.,   R.   Co.   V.   Parker,  109  Ind.   235,  Missouri,  etc  ,  R.  Co.,  83  Mo.  617. 

citing  Wabash,   etc.,    R.  Co.  v.  Lash,  In   a  suit   under  Wagn.  Stat.  Mo., 

103  Ind.  80.     See  also  supra^  IX.  2.  b,  §  43,  to  recover  double  damages  for  in- 

Dependent  on  County  Lines.  jury  to  stock,  summons  was  held  to  be 

1.  See  article  Summons  and  Process,  properly  served  on  the  depot  agent  of 

Stating  BTatore  of  Snit  and  Bum  Do-  the  proper  township  by  a  constable, 

manded.  —  A  summons  issued  by  a  jus-  Hudson  i^. 'St.  Louis,  etc.,   R.  Co.,  53 

tice  of  the  peace,  in  an  action  under  Mo.  525. 

Wagn.  Stat.  Mo.,  c.  82,  §  16,  allowing  Service  on  Conductor.  —  Rev.  Stat, 
double  damages  for  stock  killed  or  in-  Ind.  (1881),  §  4026,  giving  to  justices 
jured,  need  not  have  stated  the  nature  of  the  peace  jurisdiction  to  hear  and 
of  the  suit  and  the  sum  demanded;  determine  certain  actions  for  injury  to 
such  statement  first  became  necessary  stock  by  a  railroad  company,  provides 
under  Rev.  Stat.  1879,  §  2858  (Rev.  for  the  service  of  a  summons  by  copy 
Stat.  1889,  §  6145).  Anthony  v.  St.  on  any  conductor  of  any  train  passing 
Louis,  etc.,  R.  Co.,  76  Mo.  18.  into  or  through  the  county.  Balti- 
Addressed  to  Constable  of  Township.  —  more,  etc.,  R.  Co.  v.  Brant,  132  Ind.  37. 
Under  Rev.  Stat.  Mo.  (1879),  §  2865  S.  See  in  general  article  Returns. 
(Rev.  Stat.  1889,  §  6152),  the  summons  Betnm  to  Service  and  Presnmptioni. — 
in  an  action  for  injury  to  stock  must  The  return  ©f  the  constable  need  not 
be  addressed  to  the  constable  of  the  show  service  upon  a  conductor  within 
township  in  which  the  justice  before  the  constable's  township.  Where  the 
whom  the  action  is  brought  resides,  person  or  individual  served  resides 
Heath  v.  Missouri,  etc.,  R.  Co.,  83  Mo.  within  the  county,  or,  like  the  con- 
624.  ductor  of  a  railway,  is  constantlv  pass- 
Defects  in  the  Snnunons  Are  Waived  by  ing  throug^h  it,  the  presumption  will  be 
appealing  a  case  against  a  railroad  for  entertained,  in  the  absence  of  a  show- 
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c.  Statement  OR  Complaint  — (i)  In  Generat.  —  Ordinsinly 
formal  and  technical  pleadings  are  not  required  injustices'  courts, 
and  though  the  plaintiff  must  in  some  way  place  before  the  court 
a  statement  of  his  demand,  yet  if  such  statement  sets  forth  facts 
sufficient  to  show  a  substantial  cause  of  action  it  will  in  general 
be  good.* 

(2)  Jurisdictional  Averments.  —  The  statement  should  show  by 
appropriate  allegations  that  the  justice  has  jurisdiction  of  the 
action,  and  the  allegations  must  be  supported  by  the  proofs.* 

(3)  Alleging  Negligence  or  Failure  to  Fence.  —  In  order  to  show 

ing  to  the  contrary,  that  the  officer  did  cago,  etc.,   R.  Co.,  52  Mo.  App.  381; 

not  depart  from  the  limits  of  his  juris-  Ibav.  Hannibal,  etc.,  R.Co.,  45  Mo.  475; 

diction.     Baltimore,    etc.,    R.    Co.    v.  Vaughn  v.   Missouri  Pac.   R.   Co.,  17 

Brant,  132  Ind.   37,  citing  Cincinnati,  Mo.  App.  4;  Briggs  v.  St.  Louis,  etc., 

etc.,  R.  Co.  V,  McDougall,   108    Ind.  R.  Co.,  iii  Mo.  168. 

179.  Where  the  statement  filed  with  the 

1.  See  article  Justices  of  the  Peace,  justice  does  not  show  in  which  town« 

vol.  12,   pp.  703-707.     And  see  Louis-  ship  ihe  killing  took  place,  this  cannot 

ville,  etc.,  R.  Co.  v.  Zink,  92  Ind.  406,  be  established  by  reference  to  a  writ 

602;    Louisville,  etc.,  R.  Co.  v.  Cald-  which  only  shows  where  the  defendant 

well,   98  Ind.  245;    Finch   v.    Central  is  served  and  the  township  where  the 

R.   Co.,  42  Iowa  304;    Revelle   v.  St.  justice  presides.     Haggard  c.  Atlantic, 

Louis,  etc.,  R.  Co.,  74  Mo.  438;  Cook-  etc.,  R.  Co..  63  Mo.  302. 

sey  v,  Kansas  City,  etc..   R.   Co.,   17  County  of  Izgnry  —  Indiana,  —  A  com- 

Mo.   App.    132;     Board   v.   St.    Louis,  plaint   before  a  justice  of  the  peace  in 

etc.,  R.  Co.,  36  Mo.  App.  T51.  Indiana  need  not  aver  that  the  stock 

8.  Township  of  Iignry  or  Adjoining  One  was  injured  in  the  township  where  the 

—  Missouri,  —  Under   the    statutes  of  action   is  brought,  since  such    action 

Missouri  it  must  affirmatively  appear  may  be  brought  before  any  justice  of 

from  the  statement  filed  before  the  jus-  the  peace  in  the  county  where  the  stock 

tice   that  the   injury   occurred   in   the  was  killed  under  Rev.  Stat.,  §  4026. 

township  where  the  action   is  brought  Cincinnati,  etc.,  R.  Co.  v.  Parker,  109 

or  in  an  adjoining  one.     And  not  only  Ind.  235,  citing  Wabash,  etc.,  R.  Co.  v, 

must     this      jurisdictional      fact      be  Lash,  103  Ind.  80. 

averred,    but     it     must     be     proved.  But  the  complaint  before  a  justice  to 

Hansberger  v.  Pacific  R.  Co.,  43  Mo.  recover  for  animals  killed  should  aver 

196;  Haggard  v,  Atlantic,  etc.,  R.  Co.,  that  they  were  killed  in  the  county, 

63  Mo.  302;  Mitchell  v,  Missouri  Pac.  and  such  averment  must  be  supported 

R.  Co.,  82  Mo.  106;  Backensioe  v.  Wa-  by  proof.     Indianapolis,  etc.,  R.  Co.  v, 

bash,  etc..  R.  Co.,  86  Mo.  492,  affirming  Wilsey,  20  Ind.  229. 

23  Mo.  App.  148,  criticising  Nail  v,  St.  A   statement   before   a   justice    that 

Louis,  etc.,  R.  Co.,  59  Mo  112;  Palmer  '*  a  locomotive  owned  and  used  by  the 

V,  Missouri   Pac.  R.  Co.,   21   Mo.  App.  said  defendant  on  its  railroad,  in  the 

437;    Jewett  v,   Kansas  City,  etc..  R.  county  of  F.,     *    *    *    killed  one  hog 

Co.,  38  Mo.  App.  48;    Manuel  v.  Mis-  of  the  plaintiff,"  is  sufficient  to  show 

souri   Pac.   R.   Co.,  19  Mo.  App.  631 ;  that  the  animal  was  killed  in  F.  county 

Barnet  v.  Atlantic,  etc.,  R.  Co.,  68  Mo.  by  the  defendant.     White  Water  Val- 

56;    C reason  v.  Wabash,  etc.,    R.  Co..  ley  R.  Co.  v.  Quick,  30  Ind.  384. 

17  Mo.  App.  in:    Roberts  z'.  Missouri  Kansas,  —  Under  the  Kansas  statute 

Pac.  R.  Co.,  19  Mo.  App.  649;  Thoma-  of   1874.   the   statement  must  aver  or 

son  V,  St.  Louis,  etc.,   R.  Co.,  74  Mo.  show  that  the  injury  occurred  in  the 

560;  Fields  V.  Wabash,  etc.,  R.  Co.,  80  county  in  which   the  action  was  com- 

Mo.  203;  Ellis  ».  Missouri  Pac.  R.  Co.,  menced.     The  law  makes  provision  for 

83  Mo.  372;    Cummings  v.  St.   Louis,  the  recovery  of  a  reasonable  attorney's 

etc.,  R.  (Jo.,  70  Mo.  570;  Hines  v.  Mis-  fee  for  the  prosecution  of  a  suit  for  in- 

souri   Pac.  R.  Co.,  86  Mo.  629;    Wise-  juring  stock,  and  therefore  there  is  less 

man  v,  St.  Louis,  etc.,  R.  Co.,  30  Mo.  reason  for  favoring  insufficient  and  de- 

App.  516;  Kinion  v.  Kansas  City,  etc.,  fective  complaints  in  those  actions  than 

R.  Co.,  30  Mo.  App.  573;  Jones  v,  Chi-  in   the  ordinary   cases  commenced  in 
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a  cause  of  action  it  is  in  general  necessary  for  the  statement 
before  the  justice  to  allege  either  negligence  or  failure  to  fence, 
for  in  most  of  the  states  these  two  grounds,  the  one  common-law 
and  the  other  statutory,  are  the  only  grounds  of  recovery,  and  a 
complaint  alleging  neither  the  one  nor  the  other  is  defective  and 
insufficient.* 

(4)  Action  Based  on  Negligence.  —  It  may  be  stated  as  a  general 
rule  that  a  complaint  in  a  justice's  court,  in  an  action  for  injury 
to  stock  caused  by  the  negligence  of  a  railroad  company  or  its 
servants,  is  as  objectionable  and  insufficient  where  it  fails  to 
allege  negligence  as  it  would  be  were  the  suit  instituted  in  a 
court  of  record.  • 

justices*   courts.     St.   Louis,   etc.,    R.  held  that  a  statement  does  not  show  a 

Co.  V.  Byron,  24  Kan.  350.  cause  of  action  at  common  law  where 

See  also  supra^  IX.  4.  b,  {i)jurisdic'  no  neglig^ence  on  the  part  of  the  de- 

Hon  and  Veniu.  fendant  is  alleged.     But  this  case  was 

1.  St.  Louis,  etc.,  R.  Co.  v.  McRey-  ^i>a^r<7z^<r^ in  Polhans 9.  Atchison,  etc., 

nolds,  24  Kan.  368;    Kansas  Pac.   K.  R.  Co.,  45  Mo.  App.  153,  which  was  an 

Co.  V,  Taylor,   17  Kan.  566;  Toledo,  action  for  damages  caused  by  sparks 

etc.,  R.  Co.   V,  Weaver,  34  Ind.  298;  from  an  engine,  and  it  was  held  that 

Baltimore,  etc.,  R.  Co.  v.  Anderson,  58  in  an  action   in   a  justice's  court  no 

Ind.  413;  Toledo,  etc.,  R.  Co.  v.   Eid-  averment  of  neglig^ence  is  necessary; 

son,  51   Ind.  67;  Indianapolis,  etc.,  R.  it  is  essential  only  that  the  statement 

Co.  V.  Clark,  21  Ind.  150;  Indianapolis,  should  advise  the  defendant  of  what 

etc.,   R.   Co.   V.    Brucey,  21  Ind.  215.  he  is  sued  for,  and  be  sufficiently  defi- 

See  also  Toledo,  etc.,  R.  Co.  t/.  Reed,  nite  to  bar  another  action  for  the  same 

23  Ind.  loi;  Clemings  p.  Chicago,  etc.,  subject-matter.    And    this    case    was 

R.  Co.,  21  Mo.  App.  606.  affirmed  in  the  Supreme  Court,  115  Mo. 

On  Motion  in  Arrest  of  Judgment  a  535. 

complaint  in  a  justice's  court  averring  A  statement  before  a  justice  in  the 

neither  negligence  nor  failure  to  fence  shape  of  a  bill  for  damages  or  an  ac- 

is  bad.     Baltimore,  etc.,  R.  Co.  v.  An-  count    for  killing   animals,   etc.,    has 

derson,  58  Ind.  413.  been  considered  sufficient.     See  Minter 

Olijection  Baiaod  on  Appeal.  —  Where  a  v.  Hannibal,  etc.,  R.  Co.,  82  Mo.  128; 

complaint  before  a  justice  avers  that  Iba  v,  Hannibal,  etc.,  R.  Co..  45  Mo. 

the  animals  were   unlawfully  killed,  470.     And  a  statement  setting  forth  the 

but  does  not  aver  negligence  or  failure  ownership  of  the  animal,  the  fact  that 

to  fence,  the  objection  that  the  com-  it  was  killed  by  the  negligence  of  the 

plaint  does  not  state  a  cause  of  action  defendant's  servants,  and  the  amount 

may  be  raised  on  appeal.     Indianapo-  of  the  damage,  is  held  to  set  forth  a 

lis,  etc.,  R.  Co.  7/.  Brucey,  21  Ind.  215.  good  cause  of  action  for  such  negligent 

8.  Alabama,  —  Mobile,  etc.,  R.  Co.  v.  killing.     Kendig  v.  Chicago,  etc.,  R. 

Williams,  53  Ala.  595 ;  South,  etc.,  Ala-  Co.,  79  Mo.  207,   19  Am.  &  Eng.  R. 

bama  R.  Co.  v.  Hagood,  53  Ala.  647.  Cas.  493. 

Indiana,  —  Toledo,  etc.,   R.   Co.   v.  An  Allegation  of  GroM  Hegligenee  on 


Weaver,   34  Ind.    298;     Indianapolis,  the  part  of  the  defendant  is  unneces- 

etc,  R.  Co.  V,  Robinson,  35  Ind.  380;  sary  in  a  bill  of  particulars  which  dis- 

Baltimore,  etc.,  R.  Co.  v,  Anderson,  58  closes  no  negligence  on  the  part  of  the 

Ind.  413;  Toledo,  etc.,  R.  Co.  V.  Eidson,  plaintiff.     Central   Branch   R.   Co.    v, 

51  Ind.  67;  Indianapolis,  etc.,  R.  Co.  Phillipi,  20  Kan.  9. 
V.  Clark,  21    Ind.  150;    Indianapolis,        AUegation  that  Serranti  Aeted  Within 

etc.,  R.  Co.  v.  Brucey,  21  Ind.  215.  line  of  Employment.  —  A  complaint  be- 

Kansas, — St.  Louis,  etc.,  R.  Co.  v,  fore    a    justice    against     a    company 

McReynolds,    24    Kan.    368;     Kansas  averred  that  on,  etc.,  at,  etc.,  the  de- 

Pac.  R.  Co.  V,  Taylor,  17  Kan.  566.  fendant's  servants  wilfully  and  negli- 

Missouri,  —  In  Clemings  ?'.  Chicago,  gently,  and  without  any  fault  of  the 
etc.,  R.  Co.,  21  Mo.  App.  606,  which  plaintiff,  ran  its  cars  upon  the  plain- 
was  an  action  for  killing  stock,  it  was  tiff's  mare,    whereby  it  was  injured. 
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(5)  Action  Based  on  Failure  to  Fence  —  (a)  in  CtonenO.  —  Where 
the  action  is  based  on  a  statute  making  railroads  liable  for  injuries 
to  stock  caused  by  a  failure  to  fence  the  road,  the  statement  or 
complaint  must  usually  allege  such  failure  to  fence  as  a  ground 
of  recovery/  and  should  aver  either  directly  or  inferentially  all 
facts  necessary  to  create  the  statutory  liability,  and  it  will  then 
be  sufficient.* 

(b)  Alleging  Entry  or  Iignry  at  Plaoe  Hot  Fenood.  —  In  some  of  the 
states  the  statement  filed  before  the  justice  must  allege  that  the 
animal  entered  upon  the  railroad  track  at  a  point  where  it  was 
unfenced,  regardless  of  where  the  killing  or  injury  occurred.*  In 
other  states  this  allegation  is  not  considered  necessary  in  a  jus- 
tice's court-* 

The  complaint  was  assailed  because  it  curred  in  consequence  of  cbe  failure  of 

did  not  charge  a  wrong  upon  the  rail-  the  company  to  construct  a  crossing 

road  company,  but  upon  its  servants,  where  its  road  crossed  a  public  high- 

withottt  any  averment  that  they  were  way,  as  required  by  the  Act  of  1875, 

in   the   line   of   their    employment   in  amending  section   39  of   the  Railroad 

operating  the  train.    The  court  held  Law,  both  counts  referring  to  the  same 

that  as  against  a  motion  in  arrest  of  injury.     Lincoln  v,  St.  Louis,  etc.,  R. 

judgment,   under  the  liberal  rules  of  Co.,  75  Mo.  27. 

pleading     and    practice    in    justices'  8.  Missouri,  —  Nance    v.   St.    Louis, 

courts,    the  complaint  was   sufficient,  etc.,    R.    Co.,    79   Mo.    196.     And  see 

Pennsylvania  Co.  v.  Rusie,  95  Ind.  236.  Hudgens  v,  Hannibal,  etc.,  R.  Co.,  79 

1.  Toledo,  etc.,  R.  Co.  v.  Weaver,  34  Mo.  419. 

Ind.  298;    Baltimore,  etc.,    R.   Co.  v.  Where,  however,  the  statement  does 

Anderson,   58  Ind.   413;  Toledo,  etc.,  not  contain  this  allegation  in  clear  and 

R.  Co.  V.  Eidson,  51  Ind.  67;    Indian-  explicit  terms,  but  contains  it  by  fair 

apolis,  etc.,  R.  Co.   v.  Clarlc,  21   Ind.  intendment  and  reasonable  inference, 

150;     Indianapolis,    etc.,    R.    Co.    v.  the  complaint  will  be  sufficient,  partic- 

Brucey,  21  Ind.  215;  Toledo,  etc.,  R.  ularly    after    verdict.      Busby    v.    St. 

Co.  V.   Reed,  23  Ind.   loi;  St.  Louis,  Louis,  etc.,  R.  Co.,  81  Mo.  43,  22  Am. 

etc.,  R.  Co.  V.  Mc Reynolds,  24  Kan.  &  £ng.   R.  Cas.   589;  Vail  v,  Kansas 

368;  Kansas  Pac.  R.  Co.  v.  Taylor,  17  City,  etc.,   R.  Co.,   28   Mo.   App.  372; 

Kan.   566;    St.   Louis,  etc.,   R.  Co.  v.  Jones  v.  St.  Louis,  etc.,  R.  Co.,  44  Mo. 

Ellis,  25  Kan.  108.  App.   15;    Moore  v.  Wabash,  etc.,  R. 

In  MiiMOtiri  the  failure  to  fence  need  Co.,  81  Mo.  499;  Henson  v.  St.  Louis, 

not  always  be  alleged  in  a  justice's  etc.,  R.  Co.,  34  Mo.  App.  636. 

court.     See  Iba  v.  Hannibal,  etc.,  R.  4.  Indiana,  —  Wabash     R.     Co.     v. 

Co.,  45  Mo.  470;  Minter  v,  Hannibal,  Forshee,    77   Ind«    158;    Indianapolis, 

etc.,  R.  Co.,  82  Mo.  128.  etc.,   R.  Co.   r.  Adkins,  23  Ind.  340; 

8.  Bellefontaine  R.  Co.  v.  Reed,  33  Ohio,  etc.,  R.  Co.  v.  Miller,  46  Ind. 
Ind.  476;  Talbot  v,  Minneapolis,  etc.,  215;  Indianapolis,  etc.,  R.  Co.  v.  Sims, 
R.  Co.,  82  Mich.  66;  Jones  v.  Chicago,  92  Ind.  497;  Toledo,  etc.,  R.  Co.  r. 
etc.,  R.  Co.,  52  Mo.  App.  381;  Johnson  Stevens,  63  Ind.  337;  Louisville,  etc., 
V.  Missouri  Pac.  R.  Co.,  80  Mo.  620,  23  R.  Co.  v,  Detriclc,  91  Ind.  519:  Louis- 
Am.  &  Eng.  R.  Cas.  180;  Jackson  ».  ville,  etc..  R.  Co.  v.  Argenbright,  98 
St.  Louis,  etc.,  R.  Co.,  80  Mo.  147.  Ind.  254. 

Amendment   of    Statement.  —  Where  Kansas,  —  Kansas    Pac.    R.    Co.   v. 

the  sutement  originally  filed  before  the  Wood,  24  Kan.  619;  Missouri  Pac.  R. 

justice  alleged  that  the  injury  to  the  Co.  v.  Piper,  26  Kan.  58;  Kansas  City, 

animals  was  caused  by  the  failure  of  etc.,  R.  Co.  v.  Neville,  25  Kan.  632. 

the  company  to    erect  and   maintain  Though  the  allegations  of  the  bill  of 

cattle  guards  as  required  by  section  43  particulars  with  regard  to  the  want  of 

of  the  Missouri  Railroad  Law,  it  was  a  fence   where   the   animal  first  went 

held  not  to  be  error  to  permit  the  filing  upon  the  road  are  not  very  definitely 

of  an  amended  statement  before  the  or  artistically  stated,  yet  they  will  be 

justice,  charging  that  the  injury  oc-  considered  sufficient  where  no  objec* 
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(e)  Alleging  Entry  Where  Fence  Eeqnired  —  Negativing  SzoeptionB.  —  It  is 
necessary  under  some  of  the  statutes,  at  least,  for  the  statement 
before  the  justice  to  allege  either  directly  or  inferentially  that 
the  stock  came  upon  the  track  at  a  point  where  the  company  was 
by  law  required  to  fence  its  track.*  So  it  is  necessary  for  the 
statement  to  show  that  the  entry  or  injury  was  at  a  place  where 
the  defendant  might  have  fenced  the  track,*  or  that  it  was  not  at 
a  public  crossing  nor  within  the  limits  of  an  incorporated  town 
or  city,  these  exceptions  being  contained  in  the  clause  of  the 
statute  giving  the  right  of  action.'  It  is  sufficient,  however,  if 
these  averments  be  made  inferentially,  especially  after  verdict, 
which  will  often  cure  a  statement  entirely  defective  in  this 
respect.* 

(d)  Alleging  Failure  to  Fenoe  as  Proximate  Canse.  —  Under  some  and 
perhaps  many  of  the  statutes  the  statement  or  complaint  should 
allege  either  directly  or  by  inference  that  the  failure  to  fence  was 
the  proximate  cause  of  the  injury  or  occasioned  it.* 


tion  was  made  and  the  parties  went  to     Louis,  etc.,  R.  Co.,  73  Mo.  619;  Sloan  v. 
trial   upon    the   bill  of  particulars  as     Missouri  Pac.  R.  Co.,  74  Mo.  47;  Bates 


though  it  had  been  sufficient  in  every 
respect.  Kansas  City,  etc.,  R.  Co.  v. 
Neville,  25  Kan.  632. 

1.  Mcintosh  V.  Hannibal,  etc.,  R. 
Co.,  26  Mo.  App.  377;  Davis  v.  Mis- 
souri, etc.,  R.  Co.,  65  Mo.  441;  Jones 
V.  St.  Louis,  etc.,  R.  Co.,  44  Mo.  App. 
:$;  Ward  v.  St.  Louis,  etc.,  R.  Co.,  gi 
Mo.  168;  Wood  V,  Kansas  City,  etc., 
R.  Co.,  39  Mo.   App.  63:  Manz  v.  St. 


V,  St.  Louis,  etc.,  R.  Co.,  74  Mo.  60; 
Perriquez  v.  Missouri  Pac.  R.  Co.,  78 
Mo.  91. 

4.  Vail  V,  Kansas  City,  etc.,  R.  Co. 
28  Mo.  App.  372;  Campbell  e'.  Missouri 
Pac.  R.  Co.,  78  Mo.  639;  Wade  v.  Mis 
souri  Pac.  R.  Co.,  78  Mo.  365;  Per 
riquez  v.  Missouri  Pac.  R.  Co.,  78  Mo 
91;  Williams  v.  Hannibal,  etc.,  R.  Co. 
80  Mo.   597;    Wood  V.  St.   Louis,  etc. 


Louis,  etc.,  R.  Co.,  87  Mo.  278;  Razor    R.  Co.,  58  Mo.  109;  Jant>en  £'.  Wabash 
V.  St.  Louis,  etc..  R.  Co..  73  Mo.  471;    etc.,  R.  Co.,  83   Mo.  171;  Ringo  v.  St 


Henson  v,  St.  Louis,  etc.,  R.  Co.,  34 
Mo.  App.  636.  See  also  Jackson  v.  St. 
Louis,  etc.,  R.  Co.,  80  Mo.  147;  Jen- 
kins V.  Chicago,  etc.,  R.  Co.,  32  Mo. 


Louis,  etc.,  R.  Co.,  91  Mo.  667;  Stanley 
V.  Missouri  Pac.  R.  Co.,  84  Mo.  625,  29 
Am.  &  Eng.  R.  Cas.  250;  May  field  f. 
St.    Louis,   etc.,    R.    Co.,   91  Mo.  296; 


App.     554.     Compare    Radcliffe   v.    St.  Jones  v.  St.  Louis,  etc.,  R.  Co.,  44  Mo. 

Louis,  etc.,  R.  Co.,  90  Mo.  127.  App.  15;  Jackson  v,  St.  Louis,  etc.,  R. 

2.  Russell  V.  Hannibal,  etc.,  R.  Co.,  Co.    80  Mo.  147;  Jenkins  v.  Chicago, 

83  Mo.  507;  Clarkson  v.  Wabash,  etc.,  etc.,  R.  Co.,  32  Mo.  App.  552;  llenson 

R.  Co.^  84  Mo.  583;  Boyle  v,  Missouri  i/.  St.  Louis,  etc.,  R.  Co.,  34  Mo.  App. 


Pac.  R.  Co.,  21  Mo.  App.  416.  See 
also  Radcliffe  v.  St.  Louis,  etc.,  R.  Co., 
90  Mo.  127. 

Care  by  Bubsequent  Count.  —  Unless  a 
count  in  a  statement  or  petition  ex- 
pressly refers  to  another  count  therein, 
an  omission    in   the   former   to  allege 


636. 

6.  In  an  action  before  a  justice  for 
double  damages  under  the  Afissouri 
statute  now  embodied  in  Rev.  Stat. 
Mo.  (1889),  §  2611,  the  statement  must 
show  that  the  stock  entered  and  was 
killed  by  reason  of  the  failure  to  fence, 
that  the  defendant  might  have  inclosed  Grau  v.  St.  Louis,  etc.,  R.  Co.,  54  Mo. 
with  a  lawful  fence  that  portion  of  the  240;  Rowland  z/.  St.  Louis,  etc.,  R.  Co., 
road  on  which  the  accident  occurred  73  Mo.  619,  7  Am.  &  Eng.  R.  Cas.  566; 
cannot  be  aided  by  the  averments  in  Schulte  v.  St.  Louis,  etc.,  R.  Co.,  76 
such  other  count.  Russell  v.  Hanni-  Mo.  324;  Wade  v.  Missouri  Pac.  R. 
bal,  etc.,  R.  Co.,  83  Mo.  507.  Co.,  78  Mo.  362;  Hudgense'.  Hannibal, 

8.  Russell  V.  Hannibal,  etc.,  R.  Co.,     etc.,  R.   Co.,  79  Mo.  418;  Cunningham 


83  Mo.  507;  Schulte  V.  St   Louis,  etc., 
R.    Co.,  76  Mo.   324;    Rowland  v,  St. 


V.  Hannibal,  etc.,   R.  Co.,  70  Mo.  202; 
Jones    XK   St.   Louis,  etc.,    R.  Co.,  44 
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d.  Evidence  under  Pleadings.  —  According  to  the  general 
rule,  in  actions  of  this  kind  in  justices'  courts,  the  evidence  must 
correspond  with  the  allegations,  be  confined  to  them,  and  be 
sufficient  to  support  them,  though  this  rule  would  appear  to  be 
rather  loosely  enforced  at  times.* 

Mo.  App.  15.     But  see  Norton  v.  Han-  Traiuaetlon.  —  Upon  a  complaint  charg- 

nibal,  etc.,  R.  Co.,  48  Mo.  387,  holding  ing  a  -single  transaction  by  which  sev- 

that  in  actions  under  Gen.  Stat.  Mo.  eral  animals  were  killed,  it  is  error  to 

(1865),  c.  63,  §  43,  it  should  appear  that  admit  evidence  of  more  than  one  occur- 

the  stock  went  on  the  track  by  reason  rence.     Indianapolis,    etc.,    R.    Co.  v. 

of    the    absence  of  proper   fences    or  Sims,  92  I nd.  496. 

cattle  guards,  but  that  where  the  action  ETidenoe  of  Kotioe  and  AlAdavit  With- 

is  before  a  justice  a  statement  which  out  Averments  Thereof. —  In  an  action 

advises  the  defendant  of  the  nature  of  before  a  justice  to  recover  damages  for 

the     plaintiff's    claim    and    which    is  cattle   killed    on    the    railroad    under 

specific  enough  to  make  a  judgment  a  LsLvrs/owa,  1862,  c.  169,  §  6,  it  is  not  nec- 

bar  to  a  subsequent  action  is  sufficient,  essary  to  plead  the  notice  and  affidavit 

although  it  fails  to  set  forth  the  aver-  require'd  in  such  case,  in  order  to  make 

ments    above    mentioned.       See    also  them  admissible  in  evidence.     Brandt 

Radcliffe  v.  St.  Louis,  etc.,  R.  Co.,  go  v.  Chicago,  etc.,  R.  Co.,  26  Iowa  114. 

Mo.   127,  wherein  it  was  held  that  a  Proof  of  (hnienhip  and  Operation  With- 

statement  under  Rev.  Stat.  Mo.  (1879),  out  Plea  in  Bvr.~-  In  an  action  in  In- 

§  2124,  was  not  defective  in  failing  to  diana   before  a  justice  to  recover  for 

allege  thftt  the  animal  was  injured  in  stock  killed  or  injured  by  the  defend- 

con sequence  of  the  failure  of  the  road  ant's  cars,   on   the  defendant's   road, 

to  erect  fences.  where  the  road  was  not  but  ought  law- 

Direet    or    Inferential    AUegations.  —  fully  to  have  been  securely  fenced,  the 

Though  the  complaint  does  not  directly  defendant  may  prove,  without  plea  in 

allege  that  the  injury  or  entry  was  occa-  bar  of  the  action,  that  such  road  was 

sioned  by  the  failure  lo  fence,  yet  it  at  the  time  of  such  killing  or  injury 

will  te  sufficient  if  this  fact  is  shown  owned   by  another  railroad  company, 

by   clear     inference     from    the    other  but  was  being  run  by  the  defendant,  as 

allegations,    especially    after    verdict,  lessee,  in  its  own  name.     Pittsburgh, 

Campbell  v.  Missouri   Pac.  R.  Co.,  78  etc.,  R.  Co.  v.  Bolner,  57  Ind.  572,  18 

Mo.  639;    Perriquez  v.  Missouri  Pac.  Am.  R.  Rep.  450. 

R.  Co.,  78  Mo.  91;  Thomas  v.  Hannl-  ETidenoe  Concerning  FaUnre  to  Fenoe. 

bal,  etc.,  R.  Co.,  82  Mo.  539;  Jackson  —  In  Missouri  it  is  held  that  when  the 

V.St.  Louis,  etc.,  R.  Co.,  80  Mo.  147;  statement  filed  before  the  justice  is  in  the 

Terry  v.  Missouri  Pac.  R.  Co.,  77  Mo.  shape  of  an  account  or  a  bill  for  dam* 

254;  Kronski  v,  Missouri  Pac.  R.  Co.,  ages  for  killing  animals,  etc.,  the  plain- 

77  Mo.  362;  Belcher  v.  Missouri  Pac.  tiff  is  not  limited  to  the  proof  of  any 

R.  Co.,  75  Mo.  514;  Edwards  v.  Kan-  particular  character  of  negligence,  but 

sas  City,   etc.,   R.   Co.,   74  Mo.    117;  may  show  the  failure  of  the  company 

Razor  v.  St.  Louis,  etc.,  R.  Co.,  73  Mo.  to  fence  its  track  as  a  basis  of  recovery 

471;  Jones  z/.  St.  Louis,  etc.,  R.  Co.,  44  under  the   provisions  of  the  statute. 

Mo.  App.  15;  Jantzen  v,  Wabash,  etc.,  Minter   v,    Hannibal,  etc.,  R.  Co.,  82 

R.  Co.,  83  Mo.  171.  Mo.  128,  citing   Iba  v,  Hannibal,  etc., 

In  Indiana  a  complaint  under  Rev.  R.  Co.,  45  Mo.  470.     And  it  is  also  held 

Stat.,  §  4025,  before  a  justice  of  the  that  under  a  statement  before  a  justice 

peace,    to   recover  for  a  mare  killed,  alleging  the  negligent  and  careless  in- 

which  avers,  with  other  necessary  alle-  jury  of  animals,  evidence  is  admissible 

gallons,  that'*  where  said  mare  entered  of  a  failure  to  fence  the  road.     Boone 

upon  said  defendant's  railway  and  was  v.  Wabash,  etc.,  R.  Co.,  20  Mo.  App. 

•    *    •    killed,  said  railway    •    ♦    ♦  232. 

was  not  fenced  at  all,"  is  good  on  de-  In  Indiana,  under  a  complaint  before 

murrer.  without  a  more  specific  aver-  a  justice  to  recover  for  "one  cow  killed 

menti:onnectingthe  want  of  fence  with  by  your  locomotive,"  stating  the  state, 

the  injury.     Louisville,  etc.,  R.  Co.  v.  county,  and  township,  it  was  held  that 

Detrick.  91  Ind.  519.  it  was  not  competent  to  prove  that  the 

1.  Evidenoe  under  ATerment  ef  Single  company's  track  was  not  fenced.    To* 
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e.  Appeal.  —  Appeals  from  judgments  of  justices  of  the  peace 
in  actions  against  railroads  for  killing  live  stock  are  governed  by 
ordinary  considerations.* 

ledo,  etc..  R.  Co.  v.  Reed,  23  Ind.  loi;  grass  land  by  fire.     Union  Pac  R.  Co. 

following  Indianapolis,  etc.,  R.   Co.  v.  v.  Slernberg,  13  Colo.  141. 

Clark,  21  Ind.  150.  Amendment  Claiming  Attorn^*i  Feee. 

ETidenoe  of    Kegligenoe  —  Failure   to  —  Where   no  claim   is    made    for    at- 

Give  Statutory  Slgnali.  —  It  is  held  that  torney's  fees,  as  allowed  by  sutute  in 

under  the  common-law  count  for  negli-  an   action  before  a  justice  for  killing 

gence   the    plaintiff  has   the   right  to  stock,  on  removal  of  the  case  to  the 

prove  any  negligence  of  the  company  Circuit  Court  it  is  proper  to  allow  an 

that  contributed  to  produce  the  injury  amendment  so  as  to  include  a  demand 

complained  of,  including  a  failure  to  for  such  fees.     Chicago,  etc.,  R.  Co.  v, 

ring  the   bell   or  sound   the    whistle.  Henry,    17    111.    App.    521,   following 

Goodwin  v,  Chicago,  etc.,  R.  Co.,  75  Peoria,  etc.,  R.  Co.  v.  Duggan,  109  111. 

Mo.  73;  Braxton  v,  Hannibal,  etc.,  R.  537. 

Co.,  77  Mo.  455.  Changing    Charge   firom   Defendant  to 

And  where  the  plaintiff's  statement  Other  Company.  —  Since  in  an  action  un- 
charged the  defendant  with  negligently  der  the  Missouri  statute  for  failure  to 
and  carelessly  running  over  and  killing  fence  it  is  immaterial  whether  the  state- 
the  plaintiff's  cow,  by  failing  to  ring  ment  before  the  justice  charges  the  in- 
the  bell  or  sound  the  whistle  at  a  pub-  jury  to  have  been  done  by  the  cars  of 
lie  crossing,  '*  and  by  otherwise  negli-  the  defendant  or  by  those  of  its  licensee 
gently  and  carelessly  operating  its  or  lessee,  it  is  not  error  to  permit  an 
locomotive  and  cars,"  it  was  held  that  amendment  whereby  the  charge  of  kill- 
evidence  of  other  acts  of  negligence  ing  the  stock  is  changed  from  the  de- 
besides  failure  to  ring  the  bell  and  fendant  to  another  company,  though 
sound  the  whistle  was  properly  admit-  the  amendment  will  be  more  satisfac- 
ted.  Edwards  v,  Chicago,  etc.,  R.  Co.,  tory  if  it  alleges  a  license  or  lease  from 
76  Mo.  399,  following  Mapes  v.  Chicago,  the  defendant  to  such  other  company, 
etc.,  R.  Co.,  76  Mo.  367.  Price  v.  Barnard,  65  Mo.  App.  649. 

1.  See  article  Justices  of  the  Peace,  Amendment  Showing  KegligWLce  or  Fail- 

vol.  12,  p.  755  et  seq,  ure  to  Fenoe.  —  Where  a  company  was 

Converting  Action  ftom  Tort  to  Contract,  sued  at  common  law  for  negligently 

and    Vice   Versa.  —  Where    an    action  killing  stock,  it  was  held  error  on  ap- 

against  a  railroad  before  a  justice  was  peal  to  the  Circuit  Court  to  allow  an 

trespass  for  killing  a  horse,  and  on  ap-  amended  statement  to  be  filed  setting 

peal,  where  the  trial  was  de  novo^  it  was  up  a  cause  of  action  under  the  statute 

changed  to  assumpsit  for  breach  of  a  for  a  failure  to  fence,  since  the  whole 

contract  to  erect  and  maintain  a  fence,  cause  of  action  was  thereby  changed, 

it  was  not  error  to  enter  judgment  of  Hansberger  v.  Pacific  R.  Co.,  43  Mo. 

compulsory  nonsuit.     Reitze  v.  Mead-  196,    distinguished   in   Lincoln    v.    St. 

ville,  etc.,  R.  Co.,  126  Pa.  St.  437.  Louis,  etc.,  R.  Co.,  75  Mo.  27. 

And  where  a  suit  against  a  railroad  But  a  statement  before  a  justice  in 

company  was  commenced  in  assumpsit  the   form   of  an  account  "  for  killing 

before   a   justice,   upon   an   *'  account  three    hogs,"    etc.,    was    held    to    be 

stated,  $10,"  it  was  held  that  an  amend-  amendable  in  the  Circuit  Court,  under 

ment  could  not  be  allowed  upon  its  re-  Rev.  Stat.  Mo.  (1879),  §  3060,  so  as  to 

moval  to  a  court  where  a  trial  de  novo  allege  in   terms  the   failure  to  fence 

was  had,  so  as  to  convert  it  into  an  ac-  where  the  injury  occurred,  the  effect  of 

tion  for  a  tort  for  negligently  killing  such  amendment,  however,    being  to 

stock.     Smith  v.  East  Tennessee,  etc.,  limit  the  plaintiff  in  his  proof  to  the 

R.  Co.,  98  Ala.  154.  failure  to  fence  as  ground  of  recovery. 

Adding  Count  fbr  Damages  to  Property.  Minter  v.  Hannibal,  etc.,  R.  Co.,  82 
—  Where  a  statutory  action  is  com-  Mo.  12^,  distinguishing  Hansberger  v. 
menced  before  a  justice  of  the  peace  Pacific  R.  Co.,  43  Mo.  196. 
against  a  railroad  company  for  killing  And  in  Button  v,  Hannibal,  etc.,  R. 
stock,  and  the  company  appeals  to  the  Co.,  51  Mo.  153,  it  was  held  that  a 
County  Court,  it  is  error  to  allow  the  complaint  before  a  justice  that  the  de- 
plaintiff  to  amend  after  the  appeal  by  fendant  had  killed  the  plaintiff's  stock 
adding  a  count  for   damages  to  his  might  be  amended  in  the  Circuit  Court 
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14.  Enforoement  of  Judgment  —  a.  Statutory  Provisions.  — 
In  Indiana  the  statutes  make  specific  provision  for  the  enforce- 
ment of  a  judgment  rendered  in  an  action  for  injury  to  animals 
by  a  proceeding  upon  notice  and  motion  to  compel  designated 
agents  of  the  railroad  company  to  disclose  the  amount  of  the 
principal's  money  on  hand  or  receivable,  and  to  pay  into  court 
such  sums  at  such  times  as  the  court  may  order.* 

b.  Nature  of  Proceedings  and  Procedure  Generally. 

—  In  the  earlier  cases  the  motion  for  an  order  to  enforce  the 
judgment  seems  to  have  been  regarded  simply  as  an  ancillary 
proceeding,  and  about  all  that  was  required  appears  to  have  been 
a  notice  and  a  motion  for  the  relief  desired.*  But  it  has  been 
expressly  decided  that  this  statutory  proceeding  is  a  civil  action, 
and  that  the  motion  or  complaint  can  be  tested  by  demurrer,  and 
answers  and  replies  filed,  and  issues,  either  of  law  or  fact,  regularly 

flo  as  to  charge  the  defendant  specific-  Kan.  561;  Kansas  Pac.  R.  Co.  v.  Yaoz, 

ally  with  negligence  in  the  killing,  the  16  Kan.   583;  Missouri   River,  etc.,  R. 

substance  of  the  two  charges  being  the  Co.  v.  Duckett,  20  Kan.  623;  St.  Louis, 

same  and  the  amendment  not  setting  etc.,  R.  Co.  v.  Miller,  18  Kan.  212. 

up  a  new  or  different  cause  of  action.  1.  See  Stat.  Ind.  (1896;,  ($§  4029,  4030. 

In  Indiana  it  has  been  held  that  a  Applicability  to  Judgment  on    Appieal 

complaint  in  a  justice's  court  may  be  firom    Justice. —  Although    the    statute 

amended  in  the  Circuit  Court  so  as  to  does  not  in  terms  apply  to  a  case  where 

allege  the  killing  at  a  point  on  the  road  an  appeal  has  been  taken  from  a  justice 

not  fenced.     Indianapolis,  etc.,  R.  Co.  of  the  peace  and  a  judgment  obtained 

V.  Clark,  21  Ind.  150.  in  the  Circuit  Court  against  a  railroad 

Amendment  to  Sajidy  Averments  Belat-  company  for  damages  for  injury  to 
ing  to  Fencing.  —  Under  a  statute  pro-  stock,  yet  it  is  within  the  spirit  of  the 
viding  that  on  appeal  from  a  jus-  provisions,  and  the  collection  of  the 
tice's  judgment  the  statement  may  be  judgment  may  be  enforced  in  the  man- 
amended  so  as  to  supply  any  deficiency  ner  provided  by  the  statute.  Ft. 
therein,  provided  no  new  cause  of  action  Wayne,  etc.,  R.  Co.  t'.  Claik,  59  Ind. 
be  introduced,  a  statement  from  which  191. 

it  appears  that  it  was  intended  to  be  Soad  in  Hands  of  Federal  Beceiyer.  — 

under  a  statute  relating  to  fencing,  but  The  statute  is  probably  operative  in 

which  omits  certain    essential    facts,  other    particulars    where    it    operates 

may  be  amended  in  the  Circuit  Court,  alone  upon  persons  and  rights  under 

Rev.  Stat.  Mo.  (1889),  §  6347;  King  v,  the  laws  of  the  state  of  Indiana,  but  so 

Chicago,  etc.,  R.  Co.,  79  Mo.  328;  Dry-  far  as  it  undertakes  to  empower  the 

den  V,  Smith,  79  Mo.  525;  Rowland  v,  state  courts  to  control  the  earnings  of 

St.   Louis,  etc.,  R.  Co.,  73  Mo.  619,  7  railroads  which  have  been  placed  in 

Am.  &  Eng.  R.  Cas.  566.  the  care  and  management  of  receivers 

Allowance  of  Attorney's  Fees.  —  Under  by  orders  of  federal   courts  it  is  in- 

a  statute  allowing  a  reasonable  attor-  operative  and  void.     In  such  case  the 

ney's  fee  to  be  recovered  in  an  action  plaintiff  may  apply  to  the  proper  Cir- 

forinjury  to  animals,  it  is  held  that  the  cuit  Court  of  the   United  States    for 

fee  is  properly  in  issue  in  the  Circuit  leave   to  sue  the   receiver,  or  (which 

Court  on  an  appeal  by  the  company  from  would  be  the  more  expeditious    and 

the  judgment  of  a  justice  wherein  such  economic  course)  he  may  apply  to  the 

fee   was  allowed  and  taxed  as  costs,  proper  United  States  court  for  an  order 

Briggs  V.  St.  Louis,  etc.,  R.  Co.,  11 1  from  that  court  upon  the  receiver  to 

Mo.  168.     And  the  court  appealed  to  pay  the  judgment.     Ohio,  etc.,  R.  Co. 

may  in  proper  cases  allow  attorney's  v.  Fitch,  20  Ind.  498. 

fees  as  well   in  that  court  as   in   the  2.  Chicago,  etc.,  R.  Co.  v.  Adams,  12 

court  below.     Missouri  River,  etc.,  R.  Ind.  App.  317,  citing  Logansport,  etc., 

Co.  V.  Shirley,  20  Kan.  660.     And  see  R.  Co.  v.  Patton,  51  Ind.  487;  Logans- 

St.  Louis,  etc.,  R.  Co.  v,  Armstrong,  25  port,  etc.,  R.  Co.  v,  Byrd,  51  Ind.  525. 
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made  up  as  in  other  civil  actions.* 

c.  Notice  of  Motion.  —  The  notice  of  the  motion  should  be 
sufficient  to  apprise  the  defendant  of  the  necessary  facts  and 
should  be  served  in  the  manner  and  time  prescribed.* 

d.  Motion  or  Complaint  and  Objections  Thereto.  — 
The  proceeding  under  treatment  being  purely  statutory,  he  who 
seeks  to  avail  himself  of  it  should  by  his  motion  or  complaint 
bring  himself  within  the  statutory  provisions.*  And  it  is  held 
that  the  motion  must  state  facts  sufficient  to  entitle  the  party  to 

1.  Chicago,  etc.,  R.  Co.  v,  Adams,  12  the  railroad  company,  and  it  may  be 
Ind.  App.  317;  Chicago,  etc..  R.  Co.  v,  served  in  the  manner  authorized  by  I 
Summers,  113  Ind.  10.  Rev.  Stat.  Ind.  (1876).  p.  752,  §  3,  for 

The  Proceeding  !■  Kot  an  Appeal,  nor  the  service  of  a  summons  on  a  railroad 

in   the  nature  of  an  appeal  from  the  company.     It  need  not  be  served  upon 

judgment,  but  is  a  new  and  original  the  principal  agent  of  the  defendant, 

suit  or  proceeding.     Chicago,  etc.,  R.  the  plaintiff  having  moved  that  such 

Co.  V.  Summers,  113  Ind.  10.  agent  be  required  to  answer  as  to  his 

Where  Proceeding  Instituted  and  Vo-  receipts  of  moneys  belonging  ro  the 
tion  Made.  —  This  new  and  original  railroad  company.  Louisville,  etc.,  R. 
suit  or  proceeding  is  to  be  instituted  Co.  v.  Thompson,  62  Ind.  87. 
under  the  statute  in  the  Circuit  Court  Pailnre  to  Serye  Hotioe  in  Time  Pro- 
of the  proper  county,  and  in  no  other  scribed.  —  In  a  proceeding  under  Rev. 
court  or  county.  Chicago,  etc.,  R.  Co.  Stat.  Ind.  (1896),  §  4030,  to  enforce  the 
V.  Summers,  113  Ind.  10.  judgment  of  a  justice's  court,  the  fail- 

Venue  Changed,  —  An  action  against  ure  to  serve  notice  of  the  motion  ten 

a  railroad  company  for  the  killing  of  a  days  before  the  first  day  of  the  term  at 

horse  on  the  track  was  brought  in  the  which  the  motion  is  to  be  heard  will 

county  in  which  the  horse  was  killed,  not  render  the  service  void,  but  will 

but  the  venue  was  changed,  the  cause  only  entitle  the  defendant  to  acontinu- 

was  tried,  and  a  judgment  against  the  ance   until   the  next    term.     Chicago, 

company  rendered  in  another  county,  etc.,  R.  Co.  v.  Harris,  19  Ind.  App.  137. 

At  the  time  when  the  judgment  was  8.  Chicago^  etc..  R.  Co.  v.  Adams,  12 

rendered,    the   parties  appearing,    the  Ind.  App.  317. 

plainiiff  made  a  motion,  under  Burns's  Averment  of  Jnrisdiotion  and  Beoording 

Rev.  Slat.   Ind.  (1894),  §  5316,  that  a  of  Judgment.  —  Where  it  does  not  ap- 

certain    local   agent  of  the  company  pear  from  the  averment  of  the  motion 

appear  and  disclose  the  amount  of  the  that  the  stock  was  killed  in  the  county 

defendant's  money  on  hand,  and  pay  in  which  the  justice's  transcript  was 

the  same  on   the  judgment.     It  was  filed,  nor  that  the  judgment  had  been 

held   that  the   motion   relating  to  the  entered  of  record,  the  judgment  plain- 

agent  could  be  made  in  the  county  to  tiff  is  not  entitled  to  the  relief  sought, 

which   the  venue  had  been  changed,  for  without  these  allegations  the  plain- 

and  that  no  notice  of  the  motion  was  tiff    has    not  brought  himself   within 

required.     Chicago,    etc.,    R.    Co.    c.  either  the  letter  or  the  spirit  of  the 

Coulter,  18  Ind.  App.  512.  statute.      Chicago,    etc.,    R.    Co.    v, 

2.  Motion  to  Set  Aside  Hotioe  for  Insnffi-  Adams,  12  Ind.  App.  317. 

denoy.  —  A  motion  to  set  aside  the  no-  The  complaint  in  an  action  to  enforce 
tice  upon  the  defendant  to  answer,  the  collection  of  a  judgment  of  the  jus- 
under  the  Indiana  statute,  upon  the  tice  of  the  peace  is  insufficient  where  it 
ground  that  "  said  notice  is  insuffi-  fails  to  show  the  jurisdiction  of  the 
cient,"  is  too  vague,  uncertain,  and  in-  justice's  court.  Either  the  facts  con- 
definite  in  that  it  fails  to  show  in  what  cerning  jurisdiction  must  be  alleged  or 
particular  the  notice  was  insufficient,  it  must  be  stated  generally,  as  provided 
which  is  necessary  for  the  purpose  of  by  Horner's  Rev.  Stat.'  Ind.  (1896), 
informing  the  court  of  the  nature  and  g  369,  that  the  judgment  or  decision 
extent  of  the  objection.  Louisville,  was  duly  given  or  made.  Chicago, 
etc.,  R.  Co.  v.  Thompson,  62  Ind.  87.  etc.,  R.  Co.  r.  Harris,  19  Ind.  App. 
Xanner  of  Serving  Kotioe.  —  Under  the  137,  following  Chicago,  etc.,  R.  Co.  9. 
statute  the  notice  is  to  be  served  upon  Summers,  113  lad.  10. 
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the  relief  demanded  in  order  to  withstand  a  demurrer,  since  it 
may  be  tested  and  objected  to  in  this  manner.* 

e.  Writ  or  Order.  —  The  motion  being  made  and  sustained, 
the  next  step  is  the  issuance  of  the  writ  or  order  provided  for  in 
the  statute.* 

/.  Relief  for  Error  or  Illegality  in  Original  Action. 

—  In  the  proceeding  to  enforce  the  judgment  the  defendant  may 
at  times  get  relief  because  of  errpr  or  illegality  in  the  judgment, 
or  in  the  proceedings  leading  thereto.* 

g.  Hearing,  Decision,  and  Appeal.  —  The  decision  of  the 
proper  court  upon  the  hearing  of  the  suit  or  proceeding  to 
enforce  the  judgment  is  not  interlocutory,  but  is  a  final  order 
and  judgment  from  which  an  appeal  will  lie  to  the  Supreme 
Court  without  regard  to  the  amount  of  the  judgment  of  which 
the  court  may  require  the  payment.* 

1.  Chicago    etc.,  R.  Co.  v,  Adams,  a  justice  of  the  peace  who  at  that  time 

12  Ind.  App.  317;  Chicago,  etc.,  R.  Co.  and  during  all  the  various  stages  of 

V.  Summers,  IT3  Ind.  10.  the  proceeding  was  and  had  been  act- 

Objeetioii  fi>r  Failure  to  Allege  Injury  by  ing  as  attorney  for  the  party  in  whose 
Train.  —  A  motion  or  complaint  under  favor  such  judgment  was  rendered  is 
the  statute  to  enforce  in  the  Circuit  absolutely  void  and  may  be  attacked 
Court  the  judgment  of  the  justice's  and  impeached  in  a  proceeding  under 
court  is  not  bad  on  demurrer  because  Rev.  Stat.  Ind.,§  4030,  to  enforce  such 
there  is  no  allegation  that  the  plain-  judgment.  Chicago,  etc.,  R.  Co.  v, 
tiff's  stock  was  injured  by  or  in  colli-  Summers,  113  Ind.  10. 
sion  with  the  engine  and  cars  of  the  Motion  for  Belief  Where  Judgment  by 
defendant.  If  any  objection  exists  for  Default. —  In  a  proceeding  under  Rev. 
such  omission  it  can  be  reached  only  Stat.  Ind.,  §  4020,  to  enforce  the  plain- 
by  motion  to  make  the  pleading  more  tiff's  judgment,  the  party  seeking  re- 
certain  and  specific.  Chicago,  etc.,  R.  lief  from  the  judgment  under  Rev. 
Co.  V,  Harris,  19  Ind.  App.  137;  Chi-  Stat.  Ind.,  §  396,  because  it  was  ren- 
cago,  etc.,  R.  Co.  v.  Summers,  113  dered  by  default,  must  file  a  written 
Ind.  10.  motion   therefor,  and   an   oral   motion 

8.  iMnance  of  Writ  Against  Proper  will  not  suffice.  Indianapolis,  etc.,  R. 
Party. —  Where  the  motion  is  sustained  Co.  z*.  Crockett,  2  Ind.  App.  136. 
it  is  necessary  that  a  writ  should  issue  Soi&cient  Kotion  Where  Summons  and 
for  the  principal  agent  named  in  the  Service  Defective.  —  A  motion  to  set 
motion  and  be  served  on  him  person-  aside  the  notice  of  the  defendant  be- 
ally,  unless  the  issue  of  such  writ  had  cause  of  an  alleged  defect  in  the  sum- 
been  expressly  waived  and  the  said  mons  and  the  service  thereof  in  the  ac- 
agent  had  voluntarily  appeared  and  tion  in  which  such  judgment  was 
answered  without  such  writ  or  the  rendered,  but  which  fails  to  show  that 
service  thereof.  Louisville,  etc.,  R.  the  defendant  had  not  appeared  to  that 
Co.  V.  Thompson,  62  Ind.  87.  action,  is  insufficient.     Louisville,  etc., 

Xotion  to  Set  Aside  by  Persons  Kot  Par-  R.  Co.  v.  Thompson,  62  Ind   87. 
ties.  —  A  motion,  to  set  aside  an  order       4,  Chicago,  etc.,  R.  Co.  v.  Summers, 

made  under  Rev.  Stat.  Ind.,  §  4029,  113  Ind.  10;  Indianapolis,  etc.,  R.  Co. 

and  for  a  rehearing,  made  by  the  trus-  v.  Crockett,  2  Ind.  App.  136. 
tees  of  the  road  who  were  not  parties        Sight  to  Jury  Trial. —  If  it  be  oon- 

to  the  proceeding,  based  upon  section  ceded  that  on  the  final  hearing  of  an 

3q6,  relating  .to  the  relief  of  a  party  application  under  the  Indiana  statute 

from   a  judgment  taken  against  him  a  jury  trial  may  be  had,  yet  the  de- 

through  mistake,  etc.,  may  be  properly  fendantis  not  entitled  to  a  jury  trial  on 

overruled.     Indianapolis,  etc.,  R.  Co.  the  motion   for  the   writ,  for  at  this 

V,  Crockett,  2  Ind.  App.  136.  stage  of  the  cause  there  is  nothing  for 

8.  Attack  and    Impeachment    of   Void  a  jury  to  try.     Logansport,  etc.,  R.  Co. 

Judgment.  —  A  judgment  rendered  by  v,  Patton,  51  Ind.  487. 
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16.  Frightening  Teams.  —  In  order  to  justify  a  recovery  against 
a  railroad  company  for  personal  injuries  to  the  person  or  property 
caused  by  the  frightening  of  the  plaintiflf's  team,  the  company 
must  be  shown  to  have  contributed  thereto  by  some  wrongful  or 
negligent  act,  which  must  clearly  appear  from  the  petition.* 
Where  the  petition  specifies  the  facts  or  character  of  neglect 
relied  upon,  the  plaintiflf  cannot  recover  upon  the  showing  of  a 
different  state  of  negligence.* 

X.  IKJTTBT  TO  Land  and  Pbopebtt  —  1.  In  General  —  a. 
Liability  to  and  Form  of  Action.  —  Where  land  or  prop- 
erty is  injured  by  the  construction  or  operation  of  a  railroad  the 
company  is  generally  liable  to  an  action  of  tort  for  the  damage, 
and  the  proper  common-law  form  of  action  to  enforce  such 
liability  is  case  and  not  trespass.' 

1.  Atchison,  etc.,  R.  Co.  v.  Loree,  4  Bebntting  Preenmption  of  GontriHtory 
Neb.  446.  In  this  case  the  petition  Kegligenoe.  —  A  complaint  alleging  that 
charged  that  in  attempting  to  cross  a  the  defendant's  train  approached  a 
track  on  the  depot  grounds  of  the  de-  highway  crossing  without  giving  the 
fendant,  the  horse  which  the  plaintiff  required  statutory  signals  and  without 
was  driving  became  frightened  at  an  the  plaintiff's  knowledge,  whereby  his 
*'  arrangement  and  scarecrow  "  made  team  was  frightened  and  ran  away, 
by  the  placing  of  *'  cars  and  other  im-  and  the  plaintiff,  without  any  fault  on 
plements  "  near  the  crossing '*  in  such  his  part,  was  injured,  sufficiently  re- 
a  manner  as  to  present  a  horrid  and  buts  any  presumption  of  contributory 
frightful  appearance,"  whereby  the  negligence.  Cincinnati,  etc.,  R.  Co. 
plaintiff  was  thrown  from  his  buggy  v.  Gaines,  104  Ind.  526. 
and  injured.  It  was  held  that  the  facts  8.  Becovery  on  Proof  of  Kegligenoe  Hot 
stated  were  insufficient  to  constitute  a  Alleged.  —  Thus  where  a  party  does  not 
cause  of  action  against  the  company,  allege  in  his  complaint  that  the  blow- 
no  negligence  or  wrongful  act  on  the  ing  of  the  whistle  on  an  approaching 
defendant's  part  being  alleged.  train,  which  frightened  his  horse  and 

AllegatioiiB  Implying  Unneceuary  Acts,  caused  it  to  run  away,  and  thereby  in- 

—  A  petition  against  a  railroad  com-  jured  him,  was  unnecessary  and  there- 

pany  for  negligently,  wrongfully,  and  fore  negligent,  there  can  be  no  recov- 

unlawfuUy  blowing  off  steam  from  an  ery  on  proof  that  the  blowing  of  the 

engine,  whereby  the  plaintiff's  horses  whistle  was  unnecessary.     McCain  v. 

were  frightened  and  ran  away,  break-  Louisville,  etc.,  R.  Co.,  (Ky.  1892)  18 

ing  his  leg,  etc.,   implies  that  steam  S.  W.  Rep.  537. 

was  blown  off  needlessly  and  unneces-  9.  Sabin  v.  Vermont  Cent.  R.  Co.,  25 
sarily,  and  where  no  objection  is  made  Vt.  363;  Pennsylvania  R.  Co.  v.  Dun- 
to  the  petition  by  demurrer  it  is  suffi-  can,  11 1  Pa.  St.  352. 
cient  after  verdict.  Omaha,  etc.,  R.  An  action  to  recover  damages  for  the 
Co.  7/.  Clark,  35  Neb.  867,  55  Am.  &  diminution  of  the  value  of  adjacent 
Eng.  R.  Cas.  145,  distinguishing  Atchi-  property,  occasioned  by  the  location 
son,  etc.,  R.  Co.  v.  Loree,  4  Neb.  446.  and  use  of  railway  tracks  in  a  public 

Averring  that  Can  Were  Left  on  Track  street,  is  not  an  action  of  trespass 
ITnlawftilly  or  Unreasonably.  —  A  com-  quare  clausum  /regit,  but,  at  the  com- 
plaint f  jr  damages  to  person  and  mon  law,  would  have  been  an  action 
property  caused  by  the  plaintiff's  team  on  the  case.  Jeffersonville,  etc.,  R. 
being  frightened  by  cars  placed  upon  Co.  v.  Esterle,  13  Bush  (Ky.)  667. 
a  highway  *'  unlawfully,  negligently,  Where  a  railroad  is  so  constructed 
and  carelessly,"  is  not  bad  on  demur-  and  operated  as  to  fill  a  house  near  the 
rer  for  failure  to  allege  that  such  cars  track  with  smoke  and  offensive  odors, 
were  permitted  to  remain  on  the  high-  and  to  shake  the  walls  thereof,  an  ac- 
way  for  an  unreasonable  time.  The  tion  of  trespass  on  the  case  is  the 
latter  allegation  is  embraced  in  the  proper  remedy  against  the  company, 
word  "  unlawfully."  Cleveland,  etc..  Northern  Cent.  R.  Co.  v,  Holland,  117 
R.  Co.  V,  Wynant,  119  Ind.  539.  Pa.  St.  613. 

626  Volume  XVII. 


Injury  to  Land  and  Property.     RAILROADS.  In  OeneraL 

b.  Declaration  or  Complaint  —  joinder  of  Cauei  of  Aotione.  — 

In  this  as  in  other  actions  there  must  be  no  misjoinder  of  causes 
of  action,  such  as  uniting  a  cause  in  tort  with  one  on  contract.* 

Eequiiiteo  and  Bnffidenoy  01  —  The  declaration  must,  of  course, 
disclose  a  good  cause  of  action  '  and  impute  an  actionable  wrong 
to  the  defendant,'  and  it  should  contain  all  the  averments  neces- 
sary to  support  the  action.* 

c.  Plea  or  Answer.  —  In  an  action  on  the  case  against  a 
railroad  for  an  injury  to  the  plaintiff's  land,  it  is  not  usually 
necessary  to  plead  specially.*  But  a  special  plea  or  answer  may 
be  put  in,  and  must  then  contain  all  the  averments  necessary  to 
constitute  the  defense  set  up.® 

1.  Joinder  of  Contract  and  Tort.  —  4.  ATorment  of  Iignry  and  Prfjndioe  to 
Drake  v,  St.  Louis»  etc.,  R.  Co.,  35  Bevenionary  Intereet.  —  In  an  action 
Mo.  App.  553.  against  a  railroad  for  an  injury  to  the 

Thus  a  cause  of  action  for  damages  reversion  the  declaration  must  either 

occasioned  by  such  a  construction  of  state  an  injury  of  such  a  nature  as  to 

the  ro'ad  as  threw  or  turned  water  on  be  necessarily  injurious  to  the  rever- 

the   plaintiff's  land  cannot  be  joined  sion,  or  must  explicitly  allege  that  it 

with  one  for  an  alleged  breach  of  duty  was  injurious.    An  averment  that  the 

in  not  erecting  farm  crossings  or  cattle  act    complained   of    is    prejudicial   to 

guards  as  required  by  statutory  provi-  the  tenant's  interest  does  not  render  the 

sions.    The  first  is  for  injury  to  prop-  count  illegal.     The  averment  that  the 

erty,  a  tort,  while  the   second   arises  reversionary  interest  is  prejudiced  is 

upon  contract,  it  being  for  the  breach  an  essential  part  of  the  count  and  must 

of  an   implied  contract  to  perform  a  be  sustained   by   proof.     Tinsman    v, 

statutory  duty.     Hodges  v,  Wilming-  Belvidere  Delaware  R.  Co.,  25  N.  J.  L. 

ton,   etc.,   R.   Co.,  105    N.   Car.    170;  255. 

Thomas  v,  Utica,  etc.,  R.  Co.,  97  N.  Y.  6.  Hills  v.   Boston,  etc.,  R.  Co.,  18 

245,  20  Am.  &  Eng.  R.  Cas.  93.  N.  H.  179,  holding  that  in  an  action 

2.  Bisdoeing  Qood  Canae  of  Aotlon. —  against  a  railroad  for  injury  to  land, 
A  good  cause  of  action  is  disclosed  by  evidence  thai  the  acts  complained  of 
a  declaration  which  avers  that  the  were  done  by  the  permission  of  the 
defendant,  wrongfully  and  injuriously  plaintiff  is  admissible  under  the  gen- 
intending,  etc.,  filled  in  upon  its  lands  eral  issue;  and,  a  fortiori^  that  they 
a  great  quantity  of  earth,  and  raised  were  done  at  the  request  and  by  the 
an  embankment  of  great  height,  and  direction  of  the  plaintiff. 

thereby  forced  a  large  quantity  of  said  6.  Irrelevanoy  of  Plea  of  Lioenae.  —  In 
earth  into  and  upon  the  plaintiff's  lot,  an  action  for  damages  to  abutting 
beneath  the  surface  of  the  same,  and  property  from  the  construction  and 
thereby  upheaved  the  surface  of  the  operation  of  a  railroad  in  a  street,  an 
same,  and  caused  the  foundation  of  answer  which  is  in  effect  a  plea  of 
the  dwelling  houses  thereon  to  crack  license  from  the  city  to  construct  and 
and  their  walls  to  topple  over.  Costigan  operate  the  railroad  in  the  street  can- 
r.  Pennsylvania  R.  Co.,  54  N.  J.  L.  233.  not  be  stricken  out  on  the  ground  of 
8.  Impating  Aotlonable  Wrong.  —  An  irrelevancy  or  immateriality.  Hatch 
allegation  that  a  railroad  company  v.  Tacoma,  etc.,  R.  Co.,  6  Wash,  i, 
knowingly  permitted  a  third  person  to  followed  in  Silsby  v,  Tacoma,  etc.,  R. 
use  the  property  of  the  defendant  in  a  Co.,  6  Wash.  295. 
manner  that  was /<rr  se  injurious  to  the  Plea  of  Jostlflcation  under  Charter.  —  A 
adjacent  land  of  the  plaintiff  imputes  plea  setting  up  the  charter  of  the  de- 
an actionable  wrong  to  it.  Such  an  fendant,  authorizing  it  to  construct  and 
allegation  imputes  co-operation  of  the  operate  a  railroad,  is  no  justification 
defendant  in  the  alleged  wrongful  act.  for  wrongful  and  injurious  trespass 
Topf  V,  West  Shore,  etc..  Terminal  upon  the  plaintiff's  land,  although  it 
Co.,  46  N.  J.  L.  34,  19  Am.  &  Eng.  R.  be  averred  in  the  plea  that  the  com- 
Cas.  7,  disitnguishing  Cuff  v,  Newark,  pany  constructed  its  railroad  upon  its 
etc.,  R.  Co.,  35  N.  J.  L.  17.  own    lands,   with   reasonable  care  and 
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d.  Costs.  —  The  question  of  costs  is  regulated  in  the  main  by 
the  general  rules  relating  to  the  subject.* 

2.  Injury  to  Crops  —  a.  In  General.  —  The  statutes  of  most 
of  the  states  make  provision  for  the  recovery  of  damages  to  crops 
by  the  neglect  of  a  railroad  company  to  erect  and  maintain  suffi- 
cient fences  or  cattle  guards,  and  the  majority  of  actions  for 
injury  to  crops  are  brought  on  this  ground.* 

b.  Parties.  —  Under  some  of  the  statutes  of  this  kind  the 
owner  of  the  land  is  the  proper  party  to  sue  for  injury  to  crops,' 
while  in  other  states,  if  the  action  be  brought  by  a  tenant,  the 
landlord  need  not  be  joined  as  a  party  plaintiff.* 

c.  Pleadings  —  joining  and  splitting  CanBOt  of  Aotion. — ^^  In  actions 
for  injuries  to  crops,  the  general  rule  that  causes  of  action  of  the 
same  nature  or  which  flow  from  the  same  acts  or  violations  of 
statutory   provisions   may   be  joined,   has  been  applied.*     The 

prudence,  doing  no  unnecessary  dam-  fences  and  cattle  guards  when  they  are 

age  to  the  property  of  others.     Costi-  insufficient    to    keep    stock    from    his 

gan   V.  Pennsylvania  R.  Co.,  54  N.  J.  fields,  and   to  charge  the  costs  of  re- 

L.  233.  pairs  to  the  company,  furnishes  a  mere 

Inanfficient  Averment  of  Authority  to  cumulative    remedy,   and    the   owner 

Change  Grade  of  Street.  —  In  an  action  may  also  proceed  under  Rev.  Stat.  Mo. 

against    a    railroad   company    by    an  1879,  §  ^^  (Rev.  Stat.  1889,  §  261 1), 

abutting  property  owner  for  damages  for  the  recovery  of  double  damages  for 

caused   by   raising  the    grade   of  the  injury  to  his  crops  by  cattle,  through 

street  and  thereby  preventing  access  to  the  company's  neglect  of  the  statutory 

his  property,  an  answer  alleging  au-  duties.     Carpenter  v.  St.   Louis,  etc., 

thorization  by  ordinance  of  the  city  to  R.  Co.,  20  Mo.  App.  644. 

change  the  grade  of  the  street  is  de-  Aotion  on  Contract.  —  In  an  action  for 

murrable  for  want  of  sufficient  facts,  damages  where  the  complaint  alleged 

when  the  charter  of  the  city  provides  that,  in  consideration  of  the  promise 

that  no  railway  track  can  be  laid  down  of  the  defendant  to  keep  stock  out  of 

until  the  injury  to  property  abutting  the  crops  of  the  plaintiff,  the  latter  had 

upon  the  street  has  teen  ascertained  granted  to  the  former  leave   to  enter 

and  compensated.     Hatch  v.  Tacoma,  upon  his  farm  and  construct  its  line  of 

etc.,    R.    Co.,   6  Wash,   i,  followed  in  road  across  such  farm,  but  that  the  de* 

Stlsby    V.    Tacoma,    etc.,    R.    Co.,    6  fendant  had  permitted  stock  to  enter 

Wash.  295.  upon  and  destroy  such  crops,  it  was 

1.  See  article  Costs,  vol.  5,  p.  100.  held  that  the  action  was  upon  contract, 

Queetion  of  Title  Pretermitted  and  Ao-  and  not  for  a  tort.     Cincinnati,  etc.,  R. 

tion  Continued  for  Damages.  —  Suit  was  Co.  v.  Harris,  61  Ind.  290. 

commenced  against  a  company  to  try  8.  See  Florida  Cent.,  etc.,  R.  Co.  v. 

the  title  to  land  and  to  recover  dam-  Judge,  100  Ga.  600. 

ages  for  injuries  to   the  land   and  to  4.  See  Texas,  etc.,  R.  Co.  v.  Bayliss, 

growing  crops  thereon,  resulting  from  62  Tex.  570;    St.  Louis,  etc.,  R.  Co.  v. 

a  trespass  while  the  railroad  was  being  Heard,  3  Tex.  App.  Civ.  Cas.,  §  397. 

constructed.     By  an   amendment  the  6.  See    Galveston,   etc.,    R.    Co.    v, 

question  of  title  was  pretermitted  and  Borsky,  2  Tex.  Civ   App.  545. 

the  action  continued  as  to  the  question  Where  Repeated  Acts  of   DepredatioB 

of  damages.     It  was  held  that  this  was  have  been  committed  by  cattle  upon 

not  the  assertion  of  a  new  cause  of  ac-  the  plaintiff's  crops,  owing  to  the  fail- 

tion  such  as  would  authorize  the  court  ure  of  an  adjoining  railroad  to  main- 

to  adjudge  costs  to  that  date  against  tain  a  sufficient  fence,  as  required  by 

the    plaintiff.     Gulf,    etc.,    R.   Co.   v.  Mo,  Rev.  Stat.  1879,  §  809  (Rev.  Stat. 

Doran,  2  Tex.  Unrep.  Cas.  442.  1889,  §  2611),  the  owner  may  sue  for 

8.  dunnlative  Bemediee.  —  The  statute  the  entire  damage  in  one  count,  and 

of  il/irVj^Mri  giving  to  the  owner  of  land  cannot   be  compelled   to    elect    as   to 

adjacent  to  a  railroad  a  right  to  repair  which  trespass  or  neglect  he  will  pro- 
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plaintiff  cannot  split  his  demand  and  vex  the  defendant  with 
different  actions  for  separate  items  of  damage,  known  to  have 
been  inflicted  at  the  time  of  a  former  suit,  where  all  such  items 
of  damage  flow  from  the  one  violation  of  the  statute  relating  to 
fencing.* 

Beqnidtefl  and  Soffidenoy  Of.  —  The  declaration,  complaint,  or 
petition  should  contain  all  the  allegations  necessary  to  set  forth 
the  cause  of  action  as  prescribed  by  statute,*  but  it  need  not 
allege  more  than  is  required  by  statute,  and  should  aver  only 
such  facts  as  show  a  violation  of  the  statutory  provisions.*     If 

ceed  apon.     Ray  v,  St.  Louis,  etc.,  R.  demurrer  thereto  is  properly  sustained. 

Co.,  25  Mo.  App.  104.  Texas,  etc.,  R.  Co.  v.  Bayliss.  62  Tex. 

ITni^ng  Claim  for  Prerentin;  Fnrthor  570. 

Damage.  —  Where    an    action   is  com-  Pleading   and   Proof.  —  A    complaint 

menced  before  a  justice  of  the  peace  to  alleging    injury    to    the    complainant 

recover  damages  from  a  railroad  com-  from  the  neglect  of  the    comp'^ny  to 

pany,  caused  by  stock  going  upon  the  erect  cattle  guards  is  not  sustained  by 

plaintiff's    lands    and   destroying    bis  proof  that  the  company  had  omitted  to 

crops    for    a    want    of    proper    cattle  build  fences.       Parker  v,  Rensselaer, 

guards,  the  action  is  not  one  of  tres-  etc.,  R.  Co.,  t6  Barb.  (N.  Y.)  315. 

pass  on  real  estate,  within  the  meaning  9.  Kogativing  Entry  of  Cattle  at  Pub- 

of  the  Kansas  statute,  but  is  an  action  lie  GroMdng.  —  In  an  action   under  the 

for  an  omission  of  a  statutory  duty;  i1/<jj<?«W  Railroad  Law,  §43,  for  double 

and  the  plaintiff  may  include  a  claim  damages  for  injury  to  crops,  caused  by 

for  the  value  of  services  in  driving  out  the  failure  of  the  company  to  maintain 

and  herding  the  stock,  and  in  prevent-  the  requisite  fences,  the  complaint  need 

ing  further  damage.     St.   Louis,  etc.,  not   negative  the   possibility  that  the 

R.  Co.  V,  Sharp,  27  Kan.   134,  13  Am.  cattle  which  did  the  injury  entered  at 

&  Eng.  R.  Cas.  595;  St.  Louis,  etc.,  R.  the    crossing    of    a    public    highway. 

Co.    V,    Edwards,    27    Kan.   137;    St.  Clare  v.  Chicago,  etc.,  R.  Co.,  70  Mo. 

Louis,  etc.,  R.  Co.  v,  Ritz,  33  Kan.  404,  39,  19  Am.  &  Eng.  R.  Cas.  621. 

19  Am.  &  Eng.  R.  Cas.  611;    Missouri  Alleging  that  Stoek  Gaps  Were  Left 

Pac.  R.  Co.  V.  Ricketts,  45  Kan.  617.  Open.  —  A  count  of  a  complaint  which 

1.  Steiglider  r/.  Missouri  Pac.  R.  Co.,  alleged  that  a  railroad  company  "  so 
38  Mo.  App.  5TI.  negligently  and  carelessly  left  open  *' 

2.  AUeghig  Time  Dnring  Which  Road  its  stock  gaps  on  that  part  of  its  road 
Had  Been  Opened.  —  As  the  statute  of  which  ran  through  the  land  of  the 
Illinois  does  not  require  companies  to  plainlift  that  certain  damages  to  the 
fence  until  the  road  has  been  opened  crops  were  suffered,  was  demurrable, 
for  use  for  six  months,  a  declaration  where  the  duty  prescribed  by  the  stat- 
in an  action  for  damages  to  a  crop  ute  (Acts  Ala.  1886-87,  P*  163,  §  2)  was 
caused  by  a  failure  to  fence  must  allege  to  construct  cattle  guards  and  keep 
that  the  road  has  been  opened  for  six  them  in  order,  and  not  to  keep  them 
months  or  more  prior  to  the  injury  sued  closed.  It  was  not  intended  that  such 
for.  Cannon  V.  Louisville,  etc.,  Consol.  gaps  should  be  closed.  Birmingham 
R.  Co.,  34  III.  App.  640.  Mineral  R.  Co.   v.   Parsons,   100  Ala. 

Averring  Worth  of  Crop.  —  Where  a  662,  56  Am.  &  Eng.  R.  Cas.*223. 
petition  alleges  that  a  crop  was  in  fine  Averment  of  Damages  —  Objeotion  to  Se- 
condition  during  certain  months,  that  motenesi.  —  A  petition  alleging  that  the 
during  that  period  it  was  destroyed  company  neglected  and  refused,  for  the 
through  the  negligence  of  the  defend-  period  of  about  one  year,  to  place  cattle 
ant  in  failing  to  keep  a  sufficient  cattle  guards  at  the  proper  places  on  its  right 
guard,  and  that  it  would  have  made  a  of  way  through  the  plaintiff's  lands, 
specified  amount  per  acre  and  was  and  that  by  reason  of  such  failure  and 
worth  a  specified  sum  per  acre,  these  neglect  his  fields  were  thrown  open  to 
allegations  show  what  the  crop  would  the  public,  and  that  his  grass  and  corn- 
have  produced  at  maturity,  and  not  stalks  that  he  had  been  saving  for  his 
what  the  immature  crop  was  worth  at  cattle  were  thereby  destroyed  and  lost 
the  time  when  it  was  destroyed,  and  a  to  him,  and  that  he  could  not  prevent 
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the  petition  is  not  sufficient  as  a  statutory  cause,  but  sets  forth  a 
good  cause  of  action  at  common  law,  the  case  should  be  pro- 
ceeded with.* 

Tlio  Defondant'i  Plaadingi  present  no  unusual  questions.' 
XI  Stats  Aid  to  Bailboadb  —  1.  Suits  by  State  to  Enforce 
Paramount  Lien  —  Bemody  ATaiUblo  to  suto  Alono.  —  Where  a  state 
has,  under  a  statute,  acquired  a  lien  on  a  railroad,  bonds  of  which 
it  has  indorsed,  it  has  been  held  that  the  remedies  given  by  such 
statute  are  enforceable  by  the  state  alone.* 

2.  Suits  by  Holders  of  Bonds  Indorsed  by  State  —  a.  Suits 
Against  State.  —  In  accordance  with  the  general  rule  that 
neither  a  state  nor  the  United  States  can  be  sued  as  defendant 
in  any  court  of  this  country  without  its  consent,  except  in  a  lim- 
ited class  of  cases  in- which  the  Supreme  Court  of  the  United 
States  has  jurisdiction,*  the  court  will  refuse  to  take  jurisdiction 
whenever,  in  actions  by  bondholders  upon  railroad  bonds 
indorsed  by  the  state,  it  can  clearly  be  seen  that  the  state  is  an 

the  said  loss,  was  held  not  demurrable  statutory  lien  on  the  road,   and  the 

on  the  ground  that  it  claimed  remote  *'  internal  improvement  fund  of    the 

damages,    as    the    question    of    what  state,'*   which  held  in    trust  a  large 

actual  damage  was  sustained  was  a  amount  of  land  to  aid  railroads  and 

matter  to  be  proved  by  evidence  at  the  other  improvements,  had  guaranteed  a 

trial.     Raridon  v.  Central  Iowa  R.  Co.,  large  issue  of  the  company's  bonds,  it 

65  Iowa  640,  19  Am.  &  Eng.  R.  Cas.  was  held  that  the  state  had  such  in- 

615.  terest  as  to  allow  it  to  file  a  bill  in  the 

1.  Comings    v,    Hannibal,    etc.,   R.  United  States  Supreme  Court  against 

Co.,  48  Mo.  512.  citizens  of    another   state   to  enforce 

8.  PlMi  of  Contributory  Hegligenoe.  —  its  lien.  Florida  v.  Anderson,  91  Ml  S. 
Where  the  plaintiff  sued  for  damages  667,  quoted  in  Union  Trust  Co.  v.  South- 
to  his  crops  by  cattle  which  entered  his  ern  Inland  Nav.,  etc.,  Co.,  130  U.  S. 
premises    over    the    depot    platform,  565. 

which  was  partly  withm  and  partly  Eifeot  of  Abjudication  in  Favor  of  State, 
outside  his  inclosure,  and  was  not  —  Where  a  state  files  an  original  bill 
protected,  by  cattle  guard  or  otherwise,  in  the  United  States  Supreme  Court  to 
a  plea  of  contributory  negligence  in  determine  its  rights  touching  a  railroad 
that  the  plaintiff  could  have  prevented  whose  bonds  it  has  indorsed,  and  a  re- 
all  the  damages  by  building  a  few  ceiver  is  appointed,  when  the  court  has 
yards  of  fence  around  the  defendant's  adjudicated  the  rights  of  the  state,  and 
passenger  depot  was  good  as  against  a  determined  to  turn  the  road  over  to  the 
general  demurrer,  and  the  court  below  state,  it  will  also  turn  over  any  funds 
errod  in  striking  it  out  on  the  plaintiff's  in  the  receiver's  hands.  Florida  v, 
exception.  Gulf,  etc.,  R.  Co.  v,  Simon-  Anderson,  91  U.  S.  667. 
ton,  2  Tex.  Civ.  App.  558.  Diimisral  of  BUte  as  Plaintiir  on  Its 

8.  Kelly  v.  Alabama,  etc.,  R.  Co.,  58  Own  Xotion.  —  Where  a  bill  has  been 

Ala.  489.  brought  by  a  state  to    preserve    the 

The  statutory  remedies  cannot  be  set  property  of  a  railroad  until  it  can  be 

up  by  the  purchasers  of  such  railroad  ascertained  whether  the  state  is  liable 

in  a  contest  between  them  and  the  hold-  upon  her  indorsement  of  bonds  of  the 

ers  of  indorsed  bonds,  secured  also  by  road,  it  is  not  error  to  dismiss  the  state, 

the  corporation's  mortgage,  to  defeat  on  its  own  motion,  as  party  plaintiff, 

the  latter  in  foreclosing  such  mortgage,  after  the  legislature  has  declared  such 

Kelly  V.  Alabama,  etc.,  R.  Co.,  58  Ala.  indorsement  void,  though  a  receiver  has 

489.  been  appointed.     Brunswick,  etc.,  R. 

Jnrisdiotion  of  Federal  Courti.  —  Where  Co.  v.  State,  48  Ga.  415. 

a  state   held   four  million   dollars  of  4.  Cunningham   v,   Macon,  etc.,  R. 

bonds  of  a  railroad  which  were  made  a  Co.,  109  U.  S.  446. 
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indispensable  party  to  enable  the  court,  according  to  the  rules 
which  govern  its  procedure,  to  grant  the  relief  sought.*  Accord- 
ing to  some  decisions,  however,  it  has  been  held  that  the  United 
States  courts  may  take  jurisdiction  of  causes  affecting  the  prop- 
erty of  a  state  in  the  hands  of  its  agent  without  making  the  state 
a  party,  when  the  property  or  agent  is  within  their  jurisdiction.* 

b.  Bill  by  Holder  of  Bonds  Indorsed  by  State  to 
Enforce  Statutory  Lien.  —  It  has  been  held  that  although 
the  powers  and  summary  remedies  to  enforce  its  Hen  conferred 
by  statute  on  a  state  indorsing  the  bonds  of  a  railroad  company 
can  be  exercised  only  by  the  state,  yet,  in  accordance  with  the 

1.  Cunningham  v,   Macon,   etc.,  R.  session  of  the  property,  when  a  holder 

Co.,  109  U.  S.  446;  Branch  v,  Macon,  of  bonds  of  the  second  issue  brought 

etc.,    R.    Co.,   2   Woods  (U.   S.)  385;  suit  to  restrain  the  governor  from  sell- 

Hagood  V,   Southern,    IT7    U.   S.   52;  ing.     It  was  held  that  the-  injunction 

Christian  v.  Atlantic,  etc.,  R.  Co.,  133  should  be  refused,  on  the  ground  that 

U.  S.  233.  the    relief    asked    for    could    not    be 

Baits  Againit  Auditor.  —  In  North  Car-  granted  without  ad j  udicating  the  rights 

olina  V,  Temple,  134  U.  S.  22,  a  holder  of  the  state,  and  it  was  not  a  party, 

of  North  Carolina  bonds  instituted  suit  Branch  v,  Macon,  etc.,  R.  Co.,  2  Woods 

against  the   auditor  and 'the  state  to  (U.  S.)  385,  fl//r<7Wff^Printup  v.  Chero- 

compel  the  levying  of  a  special  tax  to  kee  R.  Co.,  45  Ga.  365,  and  reviewed  \n 

pay  interest  on  the  bonds.    It  was  held  Gilman  v.  New  Orleans,  etc.,  R.  Co., 

that  under  the   circumstances  a  suit  72  Ala.  566. 

against  the  auditor  was  the  same  as  a  Suit  to  Enforce  Obligation  of  "  Berenne 

suit  against  the  state,  and  would  not  Bond    Scrip "     iBsned    by    State.  —  The 

lie.  state  guaranteed  certain  railroad  bonds. 

Action  to  Set  Aside  Sale  to  State.  —  A  and   afterwards,   to  rid  itself  of  that 

state  indorsed  at  different  times  two  obligation,  passed  a  law  whereby  the 

series  of  railroad  bonds,  and  took  as  bonds  were  surrendered,  and  in  their 

security  a  first  lien  on  the  road.     After-  stead,  but  for  a  smaller  sum,  the  state 

wards  the  lien  was  foreclosed,  and  the  issued  its  certificates  of  indebtedness, 

state  bought  the   road,   and   took   up  called  **  revenue   bond   scrip."     In  a 

all  the  first  series  of  bonds.     A  holder  of  suit  to  enforce  the  obligation  of  these 

the  second  series  filed  a  bill  to  set  aside  certificates  it  was  held  that  the  state, 

the  sale,   making    the    governor,   the  being  the  real  party  in  interest,  could 

state  treasurer,  and  the  railroad  com-  not  be  made  a  defendant  without  its 

pany  defendants.     It  was  held  that  the  consent,   and   that  state  officers   who 

suit  was  to  all  intents  and  purposes  a  were  parties  could  not  enter  appearance 

suit  against  the  state;  that  making  the  for  the  state,  or  defend  in  its  name, 

officers  defendants  was  as  objectionable  Hagood   v.   Southern,    117    U.    S.    52. 

as  if  the  state  had  been  sued  directly;  In  this  case  the  court  pointed  out  the 

and  that,  such  a  suit  not  being  main-  jurisdictional  distinction  between  cases 

tainable,  the  court  had  no  jurisdiction,  in  which  the  relief  sought  is  the  per- 

Cunningham  v,   Macon,  etc.,  R.  Co.,  formance  of  a  plain  official  duty  requir- 

T09  U.  S.  446,  distinguished  in  Hagood  ing  no  exercise  of  discretion,  or  where 

V.  Southern,  117  U.  S.  52.  state  officers,   under  color  of  a  state 

Snit  to  Restrain  Sale  of  Property  by  authority  which    is  unconstitutional, 

State.  —  A  state  indorsed  two  issues  of  have  invaded    and   violated  personal 

railroad  bonds  upon  the  condition  that  and  property  rights,  and  cases  like  the 

the  state  should  have  title  to  all  prop-  one  at  bar,  in  which  the  relief  sought 

erty  purchased  with  the  proceeds  of  the  is   affirmative  official   action   by  state 

bonds,    and  a  first   lien  on  all  other  officers   in    performing    an   obligation 

property  of  the  company,  and  upon  a  which  attaches  to  the  state  in  its  politi- 

failure  to  pay  interest  or  principal  the  cal  capacity. 

governor  might   take  possession   and  2.  Swasey  v.  North  Carolina  R.  Co., 

sell  the  property;  but  the  legislature  71  N.  Car.  571.     But  this  case  was  crit- 

declared  that  the  second  indorsement  icised  in  Christian  v,  Atlantic,  etc.,  R. 

was  not  valid.    The  governor  took  pos-  Co.,  133  U.  S.  233. 
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rule  that  a  creditor  is  entitled  to  the  benefit  of  all  securities  or 
pledges  which  the  surety  may  receive  from  the  principal  debtor, 
this  will  furnish  no  obstacle  to  a  resort  to  a  court  of  equity  by  the 
holders  of  the  bonds  for  the  enforcement  of  the  statutory  lien  for 
their  benefit,  where  the  state  has  failed  to  exercise  such  powers 
and  summary  remedies,  and  has  disclaimed  its  liability  for  the 
indorsed  bonds.*  So  where  a  state  has  indorsed  the  bonds  of  a 
railroad,  and  is  indemnified  against  loss  on  account  of  the  indorse- 
ment by  a  statutory  mortgage  on  the  railroad  property,  the  fact 
that  the  state  cannot  be  sued  is  no  reason  why  the  holders  of  the 
bonds  so  indorsed  should  not  be  subrogated  to  the  rights  of  the 
state  and  have  the  benefit  of  the  security.* 

3.  Actions  by  State  Against  Stockholders  for  Fraud  or  Misappropri- 
ation. —  Where  a  state  has  indorsed  the  bonds  of  a  railroad,  and 
afterwards  sues  the  stockholders  and  managers  of  such  road  for 
fraud  in  procuring  indorsements,  and  for  a  misappropriation  of 
funds,  the  declaration  should  state  facts  that  bring  the  defend- 
ants within  the  penalties  of  the  statute  authorizing  the  bonds  and 
indorsements,  since  the  liability  of  the  defendants  in  such  case  is 
purely  statutory.' 

Xn.  MiTKiciPAL  AKD  LocAL  AiD  TO  Bailboads  —  1.  Proceedings 
te  Qnestion  Begolarity  of  Election.  —  Under  a  statute  providing  in 
terms  what  matters  may  be  contested  in  a  proceeding  brought 
by  an  elector  to  contest  an  election  on  the  question  of  VQting 
railroad-aid  bonds,  the  plaintiff  must  conform  strictly  to  the  pro- 
visions of  the  statute,  and  cannot  proceed  against  any  person 
other  than  the  officer  named  therein.* 

1.  Bait  by  Boadholden  on  Default  in  and  although  the  slate  is  not  a  party 
Payment  of  Interest* — In  Forreft  v,  and  cannot  be  sued. 
Luddington,  68  Ala.  i,  it  was  held  that  8.  Young  v.  Montgomery,  etc.,  R. 
the  lien  created  and  declared  by  the  Co.,  2  Woods  (U.  S.)  6o6.  In  this  case 
statute  may  be  enforced  by  the  bond-  the  court  said:  **  It  is  setup  as  another 
holders  whenever  default  is  made  in  ground  of  demurrer  that  as  the  state 
the  payment  of  the  interest  on  such  cannot  be  sued,  the  complainants  can- 
indorsed  bonds,  although  the  governor  not  be  subrogated  to  the  rights  of  the 
is  directed  by  the  statute  to  file  a  bill  state  under  the  statutory  mongage 
for  foreclosure  on  default  of  the  pay-  which  secures  the  bonds.  The  law  of 
ment  of  the  bonds.  subrogation  is  the  creation  of  equity. 

In  Gilman  z/.  New  Orleans,  etc.,  R.  It  is  resorted  to  to  prevent  a  failure  of 
Co.,  72  Ala.   566,  it  was  held  that  the  justice,     i   Story's   Eq.,   §§  327,   499, 
holders  of  such  indorsed   bonds  who  499a,   638;    Moses    v,   Murgatroyd,    i 
have  acquired  them   in  good  faith  for  Johns.    Ch.   (N.   Y.)   119.     In  view  of 
valuable  consideration  and  in  the  usual  this  fact,  it  would  be  a  strange  proceed- 
course  of  business  are  entitled  to  be  ing  for  this  court,  sitting  as  a  court  of 
subrogated  to  the  statutory   lien   and  equity,  to  deny  the  right  of  subroga- 
priorit^  of  the  state,  on  the  company's  tlon  in  this  case  because  the  state  can- 
becoming   insolvent  and   making   de-  not  be  made  a  party  here,  while  she 
fault  in  the  payment  of  the  bonds  ac*  refuses  to  be  a  party  elsewhere.*' 
cording  to  their  terms;  and  this  subro-  8.  Alabama  v.  Burr,  115  U.  S.  413. 
gation     may   be    declared    in    a    suit  4.  Chicago,  etc  ,  R.  Co.  v.  Evans,  41 
between   the   holders   of  such   bonds,  Kan.  94.     And  see  Watts  v.    Wichita 
some  of  whom  are  no   entitled  to  share  County,  41  Kan.  402. 
in  the  protection  given  to  the  others.  What  Qnestionf  Litigated  in  Bneh  Pro- 

632  Volume  XVII. 


Xnnioipal  and  Looal  RAILROADS.  Aid  to  Bailroadi. 

2.  Compelling  Issuance  of  Bonds.  —  A  Court  of  Ghanoery  has  no  juris- 
diction to  entertain  a  bill  to  compel  the  authorities  of  a  town  to 
issue  and  deliver  bonds  in  pursuance  of  a  vote  to  aid  a  railroad.^ 

lUndamiiB  is  the  usual  and  proper  remedy  in  such  cases,  if  not 
the  only  one.* 

3.  Kestraining  Issuance  of  Bonds  —  Partioi  Defendant.  —  In  accord- 
ance with  the  general  rule  against  granting  an  injunction  affecting 
the  rights  and  interests  of  parties  who  have  had  no  opportunity 
of  being  heard,  the  company  to  which  the  bonds  are  to  be  issued 
is  a  necessary  party  defendant  in  an  action  to  restrain  the  issuance 
of  railway-aid  bonds.' 

oeeding.  —  In  such  a  special  proceeding,  jority  vote  in  favor  of  the  subscription 
under  a  statute,  brought  for  the  pur-  was  made  up  entirely  of  illegal  votes, 
pose  of  contesting  an  election,  no  mat-  it  is  good  on  demuirer  without  stating 
ter  can  be  litigated  except  the  mere  wherein  such  votes  were  illegal, 
question  of  the  validity  of  such  elec-  People  v.  Logan  County,  63  111.  374. 
tion.  Chicago,  etc.,  R.  Co.  v.  Evans,  Denial  ef  Performanoe  ef  CondiUens 
41  Kan.  04.  upon  Which  Babeoriptien  Ii  Voted. — 
Allegation  of  Bribery. —  In  equitable  Where  a  petition  for  a  mandamus  to 
actions  to  have  an  election  and  sub-  compel  a  subscription  by  township 
scription  to  stock  of  a  railroad  com-  officers  to  the  stock  of  a  railroad  com- 
pany thereunder  declared  void,  an  pany  and  to  issue  corporate  bonds  sets 
allegation  of  bribery  by  the  railroad  out  the  conditions  upon  which  the 
company  should  be  made  in  plain  and  township  voted  the  subscription,  and 
concise  language;  and  an  allegation  avers  performance  of  them,  an  answer 
that  the  railroad  company  bribed  *'  a  substantially  denying  the  performance 
large  number  of  voters,'*  and  that  a  of  such  conditions  and  stating  wherein 
majority  of  tLe  voters  who  voted  at  they  have  hot  been  performed  is*good 
said  election  **  were  not  unbribed,"  is  on  general  demurrer.  People  v.  Hold- 
not  equivalent  to  an  allegation  that  a  en,  91  111.  446. 

majority  of  those  voting  in  favor  of  the  8.  Patterson  v.  Yuba  County,  12  Cal. 

subscription  were  bribed.    Woblley  v.  io6;  People  t/.  Clark,  53  Barb.  (N.  Y.) 

Louisville  Southern  R.  Co.,  93  Ky.  223.  171. 

1.  Chicago,  etc.,  R.  Co.  v.  St.  Anne,  The  company  to  be  aided  is  not 
loi  III.  151.  bound  by  the  judgment  in  the  injunc- 

2.  Atchison,  etc.,  R.  Co.  v,  Jefiferson  tion  suit  by  merely  being  named  as  a 
County,  12  Kan.  127;  Chicago,  etc.,  R.  defendant  in  the  summons  and  plead- 
Co.  V.  St.  Anne,  loi  111.  151;  People  f.  inffs.  People  v.  Clark.  53  Barb.  (N. 
Logan  County,  63  III.  374;  People  v.  Y.)  171. 

Harp,  67  III.  62;  Ex  p.  Selma,  etc..  Joinder   of   Agent  for  Negotiation  of 

R.  Co.,  46  Ala.  230;  Ex  p,  Selma,  etc..  Bonds. —  Where    the    petition   alleged 

R.  Co.,  45  Ala.  696;  Cincinnati,  etc.,  R.  that  a  County  Court  had  made  an  un- 

Co.  V.  Clinton  County,  i  Ohio  St.  77.  lawful  subscription  to  a  railroad,  and 

See  in  general,  upon  this  subject.  Am.  had    delivered  a    quantity    of    bonds 

and  Eng.  Encyc.  of  Law  (2d  ed.),  tit.  issued   to  pay  such  subscription  into 

Municipal  Aid,  the  hands  of  an  agent  to  be  negotiated, 

Betnm  or  Answer  to  Peremptory  Writ,  and  had  levied  a  tax  to  pay  said  bonds 

—  As  in  other  mandamus  proceedings,  and  the  interest  thereon,  and  the  peti- 

the  only  proper  return  to  a  peremptory  tion   prayed  that   Che  subscription  be 

writ  of  mandamus  against  a  municipal  canceled,  and  that  the  County  Court 

corporation  to  compel  the  issuance  of  and  the  justices  thereof  and  said  agent 

bonds  is  a  certificate  of  compliance  with  be  restrained  from  the  commission  of 

its  requisitions,  without  further  excuse  said  acts,  it  was  held  that  the  railroad 

or  delay.    People  v.  Barnett,  91  111.  422.  and  the  agent  for  the  negotiation  of  the 

Betnm  to  Alternative  Writ.  —  Where  bonds  as  well  as  the  County  Court  and 

the  return  to  an  alternative  mandamus  its  justices  were  proper  parties  to  the 

to  compel  a  county  to  issue  bonds  to  a  action.     State  v.  Callaway  County  Ct., 

railroad  states  that  the  apparent  ma-  51  Mo.  395,  3  Am.  R.  Rep.  172. 
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Bill  or  Petition.  —  Where  a  taxpayer  of  a  town  seeks  to  enjoin 
commissioners  from  issuing  bonds  of  such  town  in  aid  of  a  rail- 
road, it  must  be  shown  that  they  are  the  officers  having  authority 
to  issue  such  bonds.  ^  Matter  essential  to  the  determination  of 
the  claims  of  a  complainant  may  be  stated  upon  the  information 
and  belief  of  the  complainant.* 

4.  Actions  to  Enforce  Bonds  —  a.  Jurisdiction  —  Federal  conrta. 

—  The  provision  of  the  Judiciary  Act  that  no  District  or  Circuit 
Court  shall  have  cognizance  of  any  suit  to  recover  the  contents 
of  any  promissory  note  or  chose  in  action  in  favor  of  an  assignee 
unless  a  suit  might  have  been  prosecuted  in  such  court  if  no 
assignment  had  been  made  has  been  held  to  apply  to  an  assignee 
of  a  railroad-aid  bond.' 

In  Caie  of  Exoeetive  Iisne.  —  The  holders  of  municipal  bonds  issued 
by  a  county  in  excess  of  its  authority  cannot,  by  an  offer  to  sur- 
render or  cancel  so  much  of  such  bonds  as  may  be  found  to 
exceed  the  limit  authorized  by  law,  invest  a  court  of  equity  with 
jurisdiction  to  ascertain  the  amount  of  such  excess  and  declare 
the  residue  of  such  bonds  valid  and  enforce  their  payment  against 
the  county.'* 

L  Parties  Defendant.  —  In  suits  and  actions  to  enforce 

1.  Pierce  v.  Wright,  6  Lans.  (N.  Y.)  against  counties  and  requiring  de- 
306.  mands  against  the  counties  to  be  pre- 

It  is  not  sufficient  to  allege  that  they  sented  to  the  County  Court  for  allow- 

*'  are  or  claim  to  be  '*  such  commission-  ance.     Chicot  County  v,  Sherwood,  148 

ers,  or  that  the  plaintiff  is  not  informed  U.  S.  529. 

and  is  not  able  to  say  whether  they  4.  Hedges  v,  Dixon  County,  150  U. 

have  been  duly  appointed  or  not.     If  S.  182. 

they  have  no  authority  to  act,  bonds  Equitable    Jnriidiotioii  over  CrOntraeti 

issued  by  them  would  be  a  nullity,  and  Void  for  Want  of  Power.  —  "  Where  a 

an  injunction  is  unnecessary.     Pierce  contractis  void  at  law  for  want  of  power 

V.  Wright,  6  Lans.  (N.  Y.)  306.  tomakeit,  a  court  of  equity  has  no  juris- 

2.  Campbell  v.  Paris,  etc.,  R.  Co.,  71  diction  to  enforce  such  contract,  or,  in 
HI.  611.  the  absence  of  fraud,  accident,  or  mis- 

8.  Clarke  v.  Janesville,  i   Biss.  (U.  take,    to  so  modify  it  as   to  make  it 

S.)  98.  legal  and  then  enforce  it.    Courts  of 

Bondi  by  Transferee  for  Porpose  of  Snit.  equity  can  no  more  disregard  statutory 

—  In  an  action  in  a  United  States  court  and  constitutional  requirements  and 
against  a  township  to  recover  on  bonds  provisions  than  can  courts  of  law.  They 
issued  by  such  township,  it  has  been  are  bound  by  positive  provisions  of  a 
held  that  the  plaintiff  is  not  entitled  to  statute  equally  with  courts  of  law,  and 
recover  on  bonds  transferred  to  him  by  where  the  transaction  or  the  contract 
citizens  of  the  state  in  which  the  town  is  declared  void  because  not  in  compli- 
is  situated,  for  the  mere  purpose  of  ance  with  express  statutory  or  consti- 
being  sued  on  in  a  court  of  the  United  tutional  provision,  a  court  of  equity 
States.      New   Providence   v.    Halsey,  cannoX  interpose   to    give  validity  10 

117  U.  S.  336,  affirming  and  applying  such  transaction  or  contract,  or  any 
Bernards  Tp.  «/.  Stebbins,  109  U.  S.  341.  part  thereof.  These  general  proposi- 
Snit  Against  County  by  Nonresident.  —  tions  clearly  establish  that  the  present 
It  has  been  held  that  a  county  may  be  bill  cannot  te  sustained,  and  our  con- 
sued  in  a  United  States  court  by  a  non-  elusion,  therefore,  is  that  there  was  no 
resident  upon  bonds  issued  by  it  in  aid  error  in  the  judgment  of  the  court  be- 
of  a  railroad,  notwithstanding  an  act  of  low  in  dismissing  the  bill,  and  that 
the  legislature  of  the  state  in  which  the  judgment  is  accordingly  affirmed.'* 
county  is  situated  prohibiting  actions  Hedges  z/.  Dixon  County,  150  U.  S.  182. 
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municipal  bonds  issued  in  aid  of  railroads,  a  few  scattered  cases 
have  arisen  relative  to  proper  parties  defendant ;  these  are  noticed 
in  the  notes.* 

c.  Declaration,  Petition,  or  Complaint  —  Avennmt  of  Por- 

fomuuioe  of  Froroqniiite  to  Valid  iMoaneo.  —  Where  bonds  of  a  municipal 
corporation  have  passed  into  circulation  as  commercial  securities, 
such  bonds  zx^  prima  facie  binding  on  the  corporation  according 
to  the  terms  and  conditions  expressed  on  their  face,  and  in  an 
action  thereon  the  plaintiff  need  not  aver  performance  by  the 
corporation  of  statutory  prerequisites  to  their  issuance.* 

Power  to  BubBoribo  and  IisneBondi.  —  As  a  general  rule  it  would  seem 
that  where  the  power  of  a  county  to  issue  bonds  in  payment  of 
subscriptions  to  the  stock  of  a  railroad  exists  by  virtue  of  the 
general  law  of  the  land,  such  power  need  not  be  set  forth  in  the 
declaration  in  an  action  upon  the  bonds. ^ 

1.  Action  Agaixift  Saocenor  of  MTmioi-  act  of  separation  that  such  new  coun- 

pal   Corporation.  —  Where  a  municipal  ties    shaU     compensate     the    original 

corporation  has  been  dissolved  and  a  county  according  to  the   valuation  of 

new  one  created,   succeeding   to    the  the  property  in  the  territory  detached, 

property  and   with  the  same   general  it  is  not   necessary  to  make  the  new 

powers  of  the  old  corporation,  and  in-  counties  parties  in  a  proceeding  against 

eluding  the  same  persons  and  property,  the  original  county  to  enforce  collection 

it  will  be  held  liable  as  the  legitimate  of    the    bonds.     Columbia  County   v. 

successor  of  the  former  corporation  for  King,  13  Fla.  451;  Carter  County  v, 

bonds  issued  by  such  corporation  for  Sinton,  120  U.  S.  517. 

stock  in  a   railroad.     Mobile  v,  Wat-  8.  Lincoln  v.  Cambria  Iron  Co.,  103 

son,  116  U.  S.  289.  U.  S.  412;  Burlington,  etc.,  R.  Co.  v. 

Joinder  of  Bailroad  in  Actions  on  Bonds  Otoe  County,  i  Dill.  (U.  S.)  338. 

Sold  Below  Par.  —  In  an  equitable  ac-  Konperformanoe  Matter  of  Defonse. — 

tion   to  compel  the   first   purchaser  of  If    anything    necessary   to  give   such 

municipal  bonds  in  aid  of  a  railroad,  bonds  validity  has  been  omitted,  it  is 

sold  below  par  contrary  to  the  statute  matter  of  defense  to  be  set  up  by  the 

authorizing  their  issuance,  to  receive  corporation.     Lincoln  v.  Cambria  Iron 

in   payment  only   the   sum    paid    for  Co.,  103  U.  S.  412;  Burlington,  etc.,  R. 

them,  it  is  not  necessary  to  make  the  Co.  v,  Otoe  County,  i  Dill.  (U.  S.)  338, 

railroad  a  party  defendant.     The  rule  8.  Ring  v,  Johnson  County,  6  Iowa 

would,  however,  it  seems,  be  otherwise  265.     And  see  Gelpcke  v.  Dubuque,  z 

where  the  suit  is  against  a  second  or  Wall.  (U.  S.)  175. 

any  subsequent  purchaser.    Armstrong  Averment  of  Power  of  Commissionen.  — 

County  V.  Brinton,  47  Pa.  St.  367.  It  has  been  held,  however,  that  in  a 

Bight    of   Action  Against  Connty   on  suit  on  bonds  issued  under  a  state  act 

Bonds  Isinod  by  Precinct.  —  Where,   in  authorizing   certain   towns  in   certain 

accordance  with  a  state   statute,  rail-  counties  to  issue  bonds  and  take  stock 

road-aid  bonds  are   issued  by  county  in  a  specified  railroad,  the  declaration 

commissioners  on  behalf  of  a  precinct  must,  in  general,  show  the  power  of 

in  such  county,  a  suit  on  such  bonds  is  the  commissioners  to  issue  the  bonds, 

properly   brought  against   the  county  Thus,  for  instance,  it  xnust  show  that 

though   the   precinct  is  the   promisor,  the  commissioners  issuing  the  bonds 

Nemaha  County  v,  Frank,  120  U.  S.  41,  were  appointed  and  had  given  security 

.foU(nuing  Davenport  v.  Dodge  County,  in   the   manner   required   by   the   act. 

105U.  S.  237;  Blair  t/.  Cuming  County,  Cotton  v.  New  Providence  Tp.,  47  N. 

Ill  U.  S.  363.  J.   L.  401;  Morrison  v.  Bernards  Tp., 

Effect  of  Subsequent  IMvision  of  County.  36  N.  J.  L.  219. 

—  Where  bonds  are  issued  to  a  county.  Averment  of  Issuing  and  Negotiation, 

and  subsequently  a  portion  of  the  terri-  —  An  act  authorizing  a  county  to  issue 

tory  of  such  county  is  formed  into  new  bonds  in  aid  of  a  railroad  provided  that 

counties,  provision  being  made  in  the  bonds   issued  and  negotiated  by  the 
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AT0rmeBi  «r  FnrpoM  of  Iwuuiee.  —  It  should  appear  by  averment  in 
the  petition,  declaration,  or  complaint,  or  by  recital  in  the  bonds 
themselves,  that  the  bonds  in  suit  were  issued  for  one  of  the  pur- 
poses specified  by  the  statute  authorizing  them.* 

Showing  EqiiiUblo  latemt  of  Other  Putlat.  —  A  person  who  is  the 
legal  holder  of  municipal  bonds  in  aid  of  a  railroad  is  entitled  to 
sue  thereon,  and  a  declaration  showing  that  the  plaintiff  is  the 
legal  owner  is  not  demurrable  because  it  shows  further  that  other 
parties  have  an  equitable  interest  in  such  bonds.' 

d.  Plea  or  Answer.  —  Where  a  declaration  in  assumpsit 
upon  county  bonds  issued  to  a  railroad  alleges  that  the  bonds 
were  issued  by  the  county  in  pursuance  of  an  act  of  legislature 
named,  and  that  they  were  purchased  by  the  plaintiffs  for  value, 
and  before  any  of  them  fell  due,  a  plea  of  the  general  issue  puts 
in  issue  the  question  of  authority  to  issue,  bona  fides,  and  notice.' 

5.  Beview  of  Proceedings  —  Wbon  Appool  Lies.  —  Where  the  officers 
of  a  county  or  a  municipality  act  in  a  judicial  capacity  in  decid- 
ing upon  a  petition  with  respect  to  municipal  aid  to  a  railroad, 
there  would  seem  to  be  a  clear  right  of  appeal  from  such  decision.* 

commissioners,  and  regalar  on  the  coutt,  in  holding  the  petition  good  on 
face  thereof,  should,  in  the  hands  of  demurrer  thereto,  said: '*  I  should  have 
the  company  or  of  9Xiy  bona  fide  holder,  preferred  that  the  petition  here  should 
be  deemed  and  taken  in  all  courts  and  have  alleged  that  the  bonds  in  suit  were 
elsewhere  as  conclusive  evidence  of  issued  by  the  county  in  payment  for 
the  regularity  of  everything  required  stock  subscribed  by  it  in  the  railroad 
by  the  act  to  be  done  preliminary  to  company,  but  I  must  pass  upon  the 
the  issuing  and  negotiation  of  such  sufficiency  of  the  petition  as  it  stands, 
bonds.  It  was  held  that  to  make  bonds  The  petition  sets  out  the  bonds  in  full, 
regular  on  the  face  thereof  such  con-  and  although  my  conviction  is  not 
elusive  evidence,  and  an  estoppel  to  a  strong  and  clear,  yet,  taking  a  some- 
defense  showing  a  want  of  power  in  what  liber;.l  view  of  the  bonds,  I  think 
the  commissioners,  there  must  be  an  it  can  be  gathered  from  them  that  they 
averment  that  they  had  been  "  issued  were  issued  under  the  statute  of  the 
and  negotiated  by  the  commissioners."  state,  by  the  county,  to  aid  the  corpora- 
State  V,  Hancock  County,  ii  Ohio  St.  tion  payee  in  the  construction  of  its 
183.  road.     In  this  view,  I  incline  to  hold, 

Effeet  of  Insuiftclent  Certifloate  of  Faoti  though  with  some  hesitation,  that  the 

Validating  iMuaace.  —  Where  a  declara-  petition  is  good.** 

tion  in  an  action  on  town  bonds  avers  2.  Pierce  e^.  St.  Anne,  30 Fed.  Rep.  36. 

all  the  facts  required   by   the  law  to  8.  Chambers    County  v.   Clews,   31 

make  the  bonds  valid,  it  is  not  demur-  Wall.  (U.  S.)  317. 

fable  because  there  is  filed  with  it  a  Benial  of  Ezecation  under  General  ImiA. 

certificate  of  the  town  clerk  which  is  — In  those  jurisdictions   where  it  is 

not  sufficient  to  show  such  facts.     Such  provided  by  statute  that  the  execution 

certificate  is  only  evidence  of  the  facts  of  a  written  instrument  cannot  be  ques- 

contained  in  the  declaration,  and  may  tioned   unless  the  defendant  denies  it 

be  treated  as  mere  surplusage.     Pierce  by    a    sworn   plea,  a  county   sued  in 

V,  St.  Anne,  30  Fed.  Rep.  36.  assumpsit  with  a  plea  of  general  issue 

1.  Thayer  v.  Montgomery  County,  3  to  a  suit  on  instruments  alleged  to  be 

Dill.  (U.  S.)  389.     In  this  case  the  peti-  its  bonds  issued  to  a  railroad  cannot 

tion  set  out  the  bonds  and  coupons  in  object  that  there  was  no  evidence  that 

suit  in  full,  but  did   not  contain  any  the  seal  on  the  bonds  was  the  proper 

express  averment  of  the  purpose  for  seal.     Chambers  County  v.  Clews,  21 

which  the  county  issued  the  bonds,  and  Wall.  (U.  S.)  317. 

such  purpose  did  not  appear  otherwise  4.  Appeal  from  Board  of  Comminionerk 

than   on  the  face  of  the  bonds.     The  —  Where  a  tax  has  been  levied  on  the 
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What  Qnetilons  BaiMd.  —  On  an  appeal  from  an  order  of  county 
commissioners  levying  a  tax  to  meet  an  appropriation  the  ques- 
tions to  be  tried  are  those  only  which  have  been  put  in  issue 
before  the  board.* 

XTTT.  Actions  oh  Bohbs  of  Railboad  Compaity  —  1.  Who  May 

Sue  —  Sight  of  Holder  to  Sue  in  Hit  Own  Name.  —  Where  a  railroad  com- 
pany has  issued  its  bonds  payable  in  blank  and  has  secured  them 
by  a  mortgage,  any  holder  of  such  bonds  may  sue  thereon  in  his 
own  name.* 

Joinder  of  Joint  Ownen  of  Bailroad  Bondi.  —  One  of  several  joint  own- 
ers of  railroad  bonds  cannot  maintain  a  suit  in  equity  in  his  own 
name  for  the  purpose  of  having  such  bonds  declared  a  lien  upon 
the  company's  property,  without  making  the  other  joint  owners 
parties.* 

One  Holder  Suing  for  Benefit  of  AIL  —  In  accordance  with  the  usual 

taxable  property  of  a  township  to  en-  company  issues  its  bonds  payable  to 

able  it  to  aid  a  railroad  company  by  bearer,  with  interest  coupons  attached, 

subscribing  to  its  stock,  and  certain  of  under  which  no  payee  is  mentioned, 

the  taxes  so  assessed  are  in  the  treas-  and  secures  them   by  a  mortgage  or 

ury  of  the  township,  if  the  board  of  deed  of  trust,  making  them  a  first  lien 

commissioners,  on  petition  by  a  tax-  on  the  road,  a  bondholder  may  enforce 

payer  praying  that  the  money  collected  his  own  lien  for  bonds  or  coupons  held 

be  applied  to  the  railroad's  purposes,  by  him  or  on  behalf  of  persons  to  whom 

refuses  after  deliberation  to  subscribe  he  has  transferred  coupons.     Wright  v. 

to  the  slock,  an  appeal  lies  from  such  Ohio,   etc.,    R.   Co.,    i  Disney  (Ohio) 

board   to   the   Circuit   Court.       White  465. 
County  V.  Karp,  90  Ind.  236.  8.  Messchaerl    v.    Kennedy,  4    Mc- 

Appeal  frem.  Determination  of  Connty  Crary  (U.  S.)  133.  The  court  said: 
Jndge  as  to  Bignen  of  Petition.  —  Where,  "While  it  may  be  that  the  holder  of 
under  statutory  proceedings  to  bond  a  negotiable  securities  can  at  law  main- 
town  in  aid  of  a  railroad,  a  county  tain  a  suit  in  his  own  name,  excluding 
judge  determines  that  the  persons  sign-  equities  tinder  given  circumstances,  yet 
ing  a  petition  for  authority  to  the  town  when  joint  parties  seek  to  upset  judi- 
to  issue  its  bonds  are  a  majority  of  the  cial  decrees,  charge  trusts,  and  fasten 
taxpayers  of  such  town,  his  action  is  supposed  liens  in  consequence  of  joint 
conclusive  evidence  of  this  fact,  and  interests,  all  of  them  should  be  before 
his  judgment  can  be  reversed  or  modi-  the  court,  in  order  that  it  may  be 
fied  only  by  an  appeal  taken  as  pre*  known  to  what  extent,  and  in  whose 
scribed  by  the  statute.  Calhoun  v.  favor,  a  decree  may  be  had.  If  the 
Delhi,  etc.,  R.  Co.,  28  Hun  (N.  Y.)  379.  bonds  in  question  are  to  be  decreed  a 

1.  Irwin  V,  Lowe,  89  Ind.  540.  lien  on  the  property  of  the  defendant, 

Sffect  of  Beversal.  —  Where  an  order  it  must  be  done  for  the  benefit  of  the 

for  the  issue  of  certain  bonds  had  been  owners  of  the  bonds  —  for  those  who 

made  by  a  judge,  assuming  to  act  un-  have  an  equitable  right  thereto,  and 

der  a  state  law,  and  on  appeal  by  the  who  are  to  be  bound  by  the  result  of 

taxpayers  this  order  was  reversed,  it  the  litigation.     If  a  decree  should  be 

was  held  that  such  judgment,  a»  be-  given  against  this  plaintifl,  and  he  im- 

tween    original  parties  to  the  bonds,  mediately  thereafter  shifts  the  manual 

was  equivalent  to  a  refusal  to  make  the  possession  to  one  of  his  co-owners,  can 

original  order,  and  the  bonds  issued  the  latter  institute  a  new  suit  and  avoid 

thereunder   were   invalid   as   between  a  plea  of  res  adjudicata?    The  rule  is 

such  parties.     Stewart  v.  Lansing,  104  deemed    clear  and   explicit  that  this 

U..  S.  505.  plaintiff  cannot  maintain  a  suit  of  this 

8.  Chapin  v.  Vermont,  etc.,  R.  Co.,  nature  in  his  own  name,  he  being  only 

8  Gray  (Mass.)  575.  oneof  several  joint  owners  of  the  bonds 

AotionbyBondholderinBehalf  of  Trans-  in  question,  those  holding  a  majority 

ftree  of  Conpons.  —  Where  a   railway  Interest  being  citizens  of  this  state.'* 
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rule  that  where  the  parties  interested  are  numerous  and  the  suit 
is  for  an  object  common  to  them  all,  some  may  maintain  a  bill 
in  behalf  of  themselves  and  others  having  a  like  interest,  provided 
they  so  describe  themselves  in  the  bill,*  one  holder  of  part  of  the 
bonds  of  a  railroad  company  may  file  a  bill  in  his  own  name,  but 
for  the  use  and  benefit  of  himself  and  all  other  bondholders,  to 
compel  payment  of  such  bonds.* 

2.  Parties  Defendant.  —  Where  the  holder  of  railway  bonds 
secured  by  a  mortgage  or  trust  deed  sues  to  compel  the  company 
to  comply  with  its  agreement  contained  in  the  deed  of  trust,  and 
does  not  undertake  to  reach  in  any  way  the  security  provided  by 
the  deed  of  trust,  the  mortgage  trustee  is  not  a  necessary  party.' 

3.  Demand  of  Payment  —  Bonds  Payable  at  Specified  Time  and  Flaoe.  — 
In  accordance  with  the  usual  rule  as  to  suits  against  the  maker 
and  acceptor  of  negotiable  paper,*  an  action  on  a  railroad  coupon 
bond  payable  on  a  day  certain,  at  a  place  named,  may  be  main- 
tained without  allegation  or  proof  of  demand  of  payment  at  the 
time  and  place  mentioned.* 

4.  Declaration,  Petition,  or  Complaint.  —  The  general  rules  of 
pleading  in  actions  upon  bonds  have  been  treated  in  a  separate 

1.  Mason  z/.  York,  etc.,  R.  Co.,  52  is  not  sought  to  be  enforced  at  all. 
Me.  82;  March  v.  Eastern  R.  Co.,  40  The  orator  is  not  seeking  to  foreclose 
N.  H.  566.  See  also  in  general,  as  lo  the  mortgage,  or  to  execute  the  pledge, 
the  right  of  a  part  to  sue  for  all,  article  but  is  endeavoring  to  collect  the  debt 
Parties  to  Actions,  vol.  15,  p.  456.  secured.     The  amount  of  the  debt  is  in 

2.  Mason  z'.  York,  etc.,  R.  Co.,  52  dispute,  according  to  the  bill,  and  an 
Me.  82,  holding  that  in  such  a  case  the  account  or  ascertainment  is  necessary 
court  cannot  properly  examine  and  to  determine  the  amount.  The  trustee 
determine  the  rights  of  one  claiming  could  not  bring  this  suit,  and  has  no  in- 
an  interest  in  the  judgmenton  the  con-  terest  in  it  as  trustee.  The  cases  re- 
tract as  equitable  assignee,  or  as  hav-  f erred  to  are  where  the  property  secur- 
ing an  equitable  lien  upon  it.  ing  the  debts  through  a  trustee  was 

8.  Spies  V.  Chicago,  etc.,  R.  Co.,  30  sought  to  be  reached,  and  in  that  re- 
Fed.  Rep.  397.  In  this  case  the  court  spect  are  distinguishable  from  this." 
said:  **  The  only  ground  of  demurrer  4.  See  article  Negotiable  Instru- 
urged  or  relied  upon  is  that  the  trustee  ments,  vol.  14,  p.  532. 
is  not  in  any  manner  made  a  party  to  5.  Langston  v.  South  Carolina  R. 
the  bill;  and  several  cases,  and  partic-  Co.,  2  S.  Car.  248;  Truman  v.  McCol- 
ularly  Morgan  v,  Kansas  Pac.  R.  Co.,  lum,  20  Wis.  360;  St.  Paul  First  NaL 

21  Blatchf.  (U.  S.)  134,  15  Fed.  Rep.  Bank  v,  Scott  County,  14  Minn.  77. 
55,  and  Barry  v.  Missouri,  etc.,  R.  Co.,  See  also  Potomac  Mfg.  Co.  v,  Evans, 

22  Fed.    Rep.   631.   are  cited.     If  the  84  Va.  717. 

orator  was  seeking  to  reach  the  income  Beadinees  to  Pay  Hatter  of  Befense.  — 
through  the  rights  or  powers  of  the  If,  in  fact,  the  maker  was  at  the  place 
trustee  conferred  by  the  deed  of  trust,  and  ready  there  to  pay,  such  fact  is 
there  is  no  question  but  that  the  trustee  matter  of  defense  to  be  pleaded  and 
would  be  a  necessary  party.  But  that  proved.  Baltzer  v.  Kansas  Pac.  R. 
is  not  the  case.  The  orator  is  seeking  Co.,  3  Mo.  App.  574.  See  also  Lang- 
only  to  compel  the  defendant  to  fulfil  ston  v.  South  Carolina  R.  Co.,  2  S.  Car. 
its  agreement  fairly  and  honestly,  and  248;  Wallace  v.  M'Connell,  13  Pet.  (U. 
not  undertaking   to   reach  any  of  the  S.)  136. 

security  provided  by  the  deed  of  trust.  Where    Corporation     Ii    Insolvent.  — 

The  deed  of  trust  is  referred  to  for  the  Where    the   insolvency  of  a   railroad 

specification  of  the  amount  of  interest  company  and  its  want  of  funds  at  the 

which  the  defendant  agreed  to  pay,  and  place  where  the  bonds  are  made  pay- 
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article,  and  are  of  course  applicable  to  actions  on  the  bonds  of 
railroad  companies.* 

6.  Coupons — a.  JURISDICTION.  —  The  aggregate  of  the  cou- 
pons sued  on  determines  the  jurisdiction  of  the  court,  where  the 
amount  in  controversy  is  material.*  Where  the  coupons  are 
payable  to  the  holder  or  bearer,  the  right  of  the  owner  thereof  to 
sue  in  a  federal  court  does  not  depend  upon  the  citizenship  of 
any  former  holder,  as  he  is  not  an  assignee.* 

able  are  alleged  in  the  bill  and  admit-  plaint  in  an  action  to  recover  such  in- 
ted  by  demurrer,  it  is  not  essential  to  a  terest  charged  that  the  board  of  direct- 
right  of  action  that  demand  of  payment  ors    had     wrongfully    neglected    and 
at  such  place  be  made.     The  law  does  refused  to  certify  that  such  interest  or 
not  exact  the  performance  of  a  fruitless  any  interest  whatever  had  at  any  time 
act.     Shaw  v.   Bill,  95  U.  S.   10;  Po-  been    earned.     It   was    held   that  the 
lomac  Mfg.  Co.  v.  Evans,  84  Va.  717.  allegation  was  sufficient  on  demurrer. 
Where     Corporation    Is    Insolvent. —  Thomas  v.  New  York,  etc.,  R.  Co.,  139 
When  the  railroad  corporation  is  in-  N.  Y.  163,  affirming  (Supm.  Ct.  Gen. 
solvent  and  has  no  funds  at  the  place  T.)  22  Civ.  Pro.  (N.  Y.)  326. 
designated,  it  is  not  essential  to  a  right        Averment  of  Funds  Applicable  to  Pay- 
of  action  against  it  on  its  bonds  that  a  ment  of  Interest. —  Where  railway  bonds 
demand  of  payment  be   made  at  the  are  issued  containing  a  provision  that 
place  where  the  bonds  are  made  pay-  no  more  interest  shall  be  payable  than 
able.     Shaw  v.  Bill,  95  U.  S.  10.     In  shall  be  earned  by  the  road  above  costs 
such  case,  however,  the  insolvency  of  of  expenses  and  repairs,  as  shall  be 
the  railroad  company  and  its  want  of  certified  by  the  board  of  directots,  and 
funds  at  the  place   where  the  bonds  that  no  interest  shall  be  payable  in  de- 
were  payable  must  be  alleged  in  the  fault  of  such  certificate,  a  complaint  in 
bill  and  admitted  by  demurrer.    Shaw  an  action  to  recover  such  interest  is 
V.  Bill,  95  U.  S.  10;  Potomac  Mfg.  Co.  fatally  defective  if  it  does  not  show  that 
V.  Evans,  84  Va.  717.  there  is  money  in  the  hands  of  the  com- 
Effeet  of  Demand  at  Other  than  Pro-  pany  above  expenses  and  repairs  which 
scribed  Plaoe.  —  In  Alexander  v.  Atlan-  is  applicable  to  the  payment  of  interest, 
tic,  etc.,  R.  Co.,  67  N.  Car.  198,  it  was  and   which   ha^  been  retained  by  the 
held  that  where  a  railroad  issued  bonds  company.     Thomas  v.  New  York,  etc., 
payable  at  its  office  in  a  particular  way,  R.  Co.,  139  N.  Y.  163. 
and  at  the   maturity  of   such  bonds        Averment  of  Performance  of  Plaintiff's 
there  was  ho  office  of  the  company  at  Agreement.  —  A       declaration       which 
that  place,  a  demand  for  payment  else-  alleges   that    the    defendant    railroad 
where  was  sufficient.  company,  by  a  written  agreement,  was 
1.  See  article  Bonds,  vol.  3,  p.  635.  to  deliver  a  certain  amount  of  bonds  to 
Averment  as  to  Certifloate  in  Action  on  the  plaintiff  at  a- certain  time,  on  con- 
Mort^ago  Inoome  Bonds.  —  Where  it   is  dition  of  the  delivery  by  the  plaintiff  to 
provided  by  a  railroad  mortgage  that  the  defendant  of  bonds  for  the  same 
no  more  interest  shall  be  payable  on  amount,  must  also  aver  that  the  plain- 
bonds  secured  by  the  mortgage  than  tiff  executed  and  tendered  his  bonds, 
shall  be    certified    by  a  vote  of    the  or  it  will  be  bad  on  demurrer.     Alexan- 
board  of  directors,  a  complaint  by  a  dria  R.  Co.  z/.  National  Junction  R.  Co., 
holder  of  such  bonds  to  secure  the  pay-  i  MacArthur  (D.  C.)  203. 
ment  of  interest  must  allege  a  request        Actions  on  Lost  Bonds.  —  See  article 
that  such  certificate  be  given  and  a  Lost  Instruments  and  Records,  vol. 
neglect  or  refusal  to  give  it  after  such  13,  p.  349. 

request.    Thomas  v.  New  York,  etc.,        2.  Smith  v.  Clark  County,  54  Mo.  58; 

R.  Co.,  (Supm.   Ct.   Gen.  T.)  22  Civ.  New  London  City  Nat.  Bank  v.  Ware 

Pro.  (N.  Y.)  326.  River  R.  Co.,  41  Conn.  542. 

Railroad  bonds  were  issued  contain-        8.  Thompson   v.  Perrine,  106  U.  S. 

ing  a  provision  that  no  interest  should  589;  Cooper  v,  Thompson,  13  Blatchf. 

be  paid  on  them  until  the  directors  had  (U.  S.)  434.     See,   however,  Clarke  v. 

certified  earnings  of  the  com  pany  above  Janesville,  i  Biss.  (U.  S.)  98,  in  which 

cost  of  expenses  and  repairs.    A  com-  case  it  was  held  that  interest  coupons 
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b.  Who  May  Sue.  —  Where  coupons  to  railroad-aid  bonds 
are  made  payable  to  bearer,  their  holder  may  sue  on  them  with- 
out showing  any  interest  in  the  bonds.*  Such  coupons  are  nego- 
tiable instruments,  and  if  valid  constitute  a  cause  of  action  in  the 
hands  of  any  holder.* 

c.  Suit  on  Detached  Coupons. — As  a  general  rule  the 
coupons  of  a  railroad  bond  are  negotiable  instruments  and  may 
be  sued  on  by  the  holder  separate  from  the  bond,'  and  it  is  not 
necessar)'  that  he  produce  the  bonds  to  which  such  coupons  were 
attached  or  that  he  be  interested  in  such  bonds.* 

d.  Declaration,    Petition,    or    Complaint  —  setting   out 

Several  Conponi  in  One  Connt.  —  A  declaration  in  an  action  on  railroad 
coupons,    setting    out    several   interest   coupons   for  a   certain 

annexed  to  a  bond  under  seal  given  by  2.  Evertson  v.  National  Bank,  66  N. 

a  city  to  a  railroad  company  located  in  Y.   14;    North    Bennington   First  Nat. 

the  same  state  and  referring   to  such  Bank  v.  Bennington,  16  Blatchf.  (U. 

bond  cannot  be  sued  on  in  the  federal  S.)  53;  Knox  County  v,  Aspinwall,  21 

courts   by   an   assignee,    even  though  How.   (U.   S.)   539;    Knox   County  v, 

made  payable  to  bearer.     Such  coupons  Wallace,  21  How.  (U.  S.)  546. 

are  held  to  have  no  independent  vital-  Soit  by  Holder  of  Detached  Coupon  in 

ily,  and  not  to  be  negotiable  paper,  but  His    Own    Name.  —  Where  a  city   has 

merely   evidences  of    interest.      It  is  issued  bonds  with  coupons  for  interest, 

upon  the  bonds  alone  that  the  interest  and  a  railroad  company  has  indorsed 

is  recoverable,  and  an  action  of  assump-  upon  the  bonds  a  guaranty  of  prompt 

sit  will  not  lie.  payment  of  principal  and  interest,  the 

Conponi  Bonght  for  Purpose  of  Suit  in  holder  of  a  detached  coupon  may  sue 

Federal  Courts.  —  A  person  can  recover  the  guarantor  in  his  own  name,  and  he 

on   coupons   on   the  bonds  of   a  town  is  not  required  to  use  the  name  of  the 

issued  in  aid   of  a  railroad,  although  holder  of  the  bond.     Taylor  v.  Mem- 

his  sole  purpose  in  buying  them  was  phis,  etc.,  R.  Co.,  11  Lea  (Tenn.)  186. 

to  bring  suit  on  them,  in  the  United  3.  Beaver  County  v.  Armstrong,  44 

States  Circuit  Court.     Foote  v,    Han-  Pa.  St.  63;  Evertson  v.  National  Bank, 

cock,   15  Blatchf.  (U.S.)  343;  McCall  66  N.  Y.  14. 

r.    Hancock,  20  Blatchf.  (U.  S.)    344;  4.  Thomson  v,   Lee  County,  3  Wall. 

M'Donalds'.  Smalley,  I  Pet.  (U.  S.)  620;  (U.  S.)  327;  Kenosha  City  v,  Lamson, 

Osborne   v.    Brooklyn  City    R.  Co..   5  j  Wall.  (U.  S.)  477.     In  ihe  latter  case 

Blatchf.  (U.  S.)  366.  It  was  held  that  a  holder  of  coupons 

1.  Thomson  v,  Lee  County,  3  Wall,  which  have  been  cut  off  from  the  bond 

(U.  S.)  327.     See  also  Walnut  v.  Wade,  to  which  they  were  originally  attached 

103   U.    S.   683.     And   see   in   general  may  bring  suit  on  them  if  they  repre- 

article  Negotiable  Instruments,  vol.  sent    interest    already    due,    notwith- 

14,  p.  696.  standing  he  is  no  longer  holder  of  the 

Holder  of  Interest  Coupons  Without  bond  to  which  they  belonged.  He 
Having  Payee  Designated.  —  W*here,  need  not,  if  he  declares  properly,  pro- 
however,  an  interest  coupon  has  not  a  duce  the  bond.  And  see  article  Nego- 
payee  designated  therein,  it  is  not  a  tiable  Instruments,  vol.  14,  p.  696. 
promissory  note  nor  negotiable  in  law,  Action  by  Assignee  on  Coupons  Contain- 
and  the  holder  by  purchase  of  certain  ing  Ho  Hegotiable  Words.  —  It  has  been 
interest  coupons  overdue  cannot,  by  held,  however,  that  in  the  absence  of 
reason  of  that  interest  alone,  maintain  some  statutory  provision  no  action  can 
an  action  in  his  own  name  to  enforce  a  be  maintained  in  the  name  of  the 
trust,  and  the  sale  of  property  covered  assignee  upon  interest  coupons  which 
by  a  deed  of  trust,  executed  to  secure  contain  no  negotiable  words  or  Ian- 
a  series  of  negotiable  bonds  with  such  guage  from  which  it  can  be  inferred 
unnegotiable  interest  coupons  attached,  that  it  was  the  design  of  the  corpora- 
Wright  V.  Ohio,  etc.,  R.  Co.,  i  Disney  tion  issuing  them  to  treat  them  as 
(Ohio)  465.  negotiable  paper,   or  as    creating   an 
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amount  each,  distinguished  from  each  other  by  a  reference  to  the 
numbers  of  the  different  bonds  to  which  they  were  appended,  is 
not  bad  for  duplicity.* 

AvenneBt  of  ProMntotion.  —  The  fact  that  the  coupons  are  made 
payable  at  a  particular  place  does  not  make  it  necessary  to  aver 
and  prove  that  they  were  presented  for  payment  at  said  place.* 

Bedtal  of  Bonds.  In  suing  on  coupons  detached  from  the  bonds 
it  is  proper  to  recite  the  bonds  in  such  general  way  as  will  explain 
and  bring  into  view  the  relation  which  the  coupons  originally 
held  to  the  bonds.' 

Avermont  of  Authority  to  Ime.  ~  -  A  declaration  on  the  coupons  of 
municipal  bonds  issued  in  aid  of  a  railroad  requires  the  same 
averments  of  authority  as  a  declaration  on  the  bonds  themselves.* 

Correotion  of  Erronooiu  HnBoration.  —  In  an  action  on  detached 
coupons  it  is  not  error  to  allow  the  plaintiff  at  the  trial  to  correct 
in  his  petition  an  erroneous  numeration  of  a  part  of  the  coupons, 
the  dates  and  amounts  remaining  the  same.* 

6.  Bonds  Ouaranteed  by  Eailroad  —  Averment  of  Churantor's  Antiiorlty. 
—  Where  a  railroad  company  has,  under  general  statute,  though 
not  by  charter,  authority  to  guarantee  the  payment  of  the  bonds 
of  another  such  company,  in  an  action  upon  the  guaranty  it  is 
not  necessary  to  set  forth  in  the  declaration  the ,  authority  for 
making  the  indorsement.*     But  where  it  is  necessary  to  aver  the 

obligation  distinct  from  and  independ-  preamble,    become    a   suit    upon  the 

ent  of  the  bonds  to  which  they  were  bond,  but  is  a  suit  upon  the  coupon, 

severally    attached    when    the  bonds  4.  Cotton  v.  New  Providence  Tp.,  47 

were   issued.    Jackson   v,   York,  etc.,  N  J.  L.  401. 

R.   Co.,  48   Me.  147.     See  also  to  the  5.  Baltzer  z/.   Kansas  Pac.  R.  Co.,  3 

same  effect  Myers  v,   York,   etc.,  R.  Mo.  App.  574. 

Co.,  43  Me.  232.  These  two  cases  were  6.  Toppan  v.  Cleveland,  etc.,  R.  Co., 
expressly  disapproved  in  Evertson  v,  i  Flipp.  (U.  S.)  74.  In  this  case  the 
National  Bank,  66  N.  Y.  14.  court  said:  *'  It  only  remains  to  con- 
It  New  London  City  Nat.  Bank  v,  sider  the  third  objection  to  the  suffi- 
Ware  River  R.  Co.,  41  Conn.  542.  See  ciency  of  the  pleadings,  which  is  that 
also  Hotchkiss  v,  Butler,  18  Conn.  287.  the  defendant  having  no  power  under 
8.  Walnut  v.  Wade,  103  U.  S.  683.  its  charter  to  make  the  guaranty,  the 
In  this  case  the  court  held  that  such  legal  authority  and  the  facts  and  cir- 
coupons  bear  interest  if  not  paid  at  cumstances  contemplated  by  the  Act  of 
maturity,  and  when  severed  from  ihe  1852,  by  which  such  power  could  be 
bonds  are  negotiable  and  pass  by  deliv-  obtained,  should  have  been  fully  set 
ery.  A  failure  to  present  when  due  forth  upon  the  record.  The  federal 
will  not  defeat  the  interest,  but  a  town  courts  sitting  in  any  state  are  bound  to 
may  defeat  a  recovery  of  interest  by  take  judicial  notice  of  the  statutes  of 
nhowing  that  it  had  the  money  to  pay  such  state.  Hence,  a  party  in  alleging 
the  coupons  when  due.  Following  a  claim  in  his  declaration,  or  a  party 
Clark  V.  Iowa  City.  20  Wall.  (U.  SO  in  setting  up  a  defense  in  his  plea  un- 
583;  Aurora  City  v.  West,  7  Wall.  (U.  der  a  public  law,  is  not  required  to  set 
S.)  82;  Thomson  v,  Lee  County,  3  forth  the  statute  in  his  pleadings.  It 
Wall.  (U.  S.)  327;  Genoa  v.  Woodruff,  is  sufiBcient  that  the  facts  are  stated 
92  U.  S.  502.  which  are  necessary  to  bring  the  case 
8.  Kenosha  City  v,  Lamson,  9  Wall,  within  the  operation  of  the  statute,  and 
(U.  S.)  477,  holding  that  the  suit  does  to  insist  that  upon  those  facts  the  right 
not,  by  such  recital,  which  is  in  the  exists  or  does  not  exist.  The  court 
nature  of  inducement  and  by  way  of  will  then  judicially  notice  the  ex48t» 
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authority  to  make  such  guaranty,  facts  and  not  conclusioif 
law  should  be  alleged.* 

Averment  of  FmU  Showing  Quiranty.  —  Where  one  company  gug 
tees  the  bonds  of  another  and  is  sued  on  such  guaranty,  the  < 
plaint  should  set  out  the  facts  showing  the  guaranty.' 

XIV.  Leases — 1.  Action  or  Suit  Against  Parties  to  Lease  — 
a.  In  General.  —  Where  a  railroad  has  been  leased,  the  parties 
to  the  lease  are  liable  to  suit  or  action  at  the  instance  of  credit- 
ors, stockholders,  and  other  interested  persons,  in  the  same  man- 
ner as  are  other  corporations.' 

ence  of  the  statute,   and  declare  its  bonds  had   Deen  induced  thereby,  is 

legal  effect  apon  the  case  as  made  by  sufficient,  on  demurrer,  to  show  that 

the  pleadi  ngs.  *  *  the  defendant  guaranteed  the  pay  menu 

Suffloient  AvomMnt  of  OompUanoe  with  8.  Partias  to  Suit  te  Prevent  Rate  Cnt- 

Statute.  —  Where  a  bondholder  sues  a  ting.  —  In  a  suit  in  equity  to  prevent 

company  guaranteeing  the  bonds  of  rate  cutting  by  rival  railroads  the  lessee 

another,  averments  in  the  declaration  of  one  of  such  roads  who  controls  the 

that  *'  said  guaranty  was  duly  signed  rates    thereon  is  a    necessary    party, 

by  the  defendant,  by  its  then  president,  Averill  v.  Southern    R.  Co.,  75  Fed. 

who  was  authorized  to   execute    the  Rep.  736. 

same,  and  was  afterwards,"  on  a  day  Creditor's  BUI  to  Satisfy  Judgment  — 

named,  '*  duly  ratified  and  confirmed  Deereeing  Lease.  —  In  a  creditor's  suit 

by  the  stockholders  of  said  company,"  to  satisfy  judgments  obtained  against 

are  sufficient,  whtere  the  statute  author-  a  railroad,   where  it  appears  that  an- 

izes  such  guaranty  to  be  made  only  other  railroad  company  is  in  possession 

after  it  has  been  assented  to  by  a  two-  of  the  road  it  is  proper  to  make  that 

thirds   vote  of  the  stockholders  at  a  company  a  party  to  the  suit  to  ascer- 

meeting  called  for  the  purpose.     Top-  tain  its  interest  in  it,  and  that  company 

pan  V,  Cleveland,  etc.,  R.  Co.,  i  Flipp.  not  responding  or  showing  what  its  in- 

(U.  S.)  74.  terest  is,  a  decree  for  leasing  the  road 

1.  An  averment  that  the  indorsement  may   be   made.     Winchester,  etc.,   R. 

of  guaranty  was  made  by  the  defend-  Co.  v,  Colfelt,  27  Gratt.  (Va.)  777. 

ant  "having  authority  so  to  do  "is  Claims  to   Beal   Property.  —  A    com- 

the  allegation  of  a  fact  and  not  of  a  plaint  based  on  a  lease  to  an  individual 

conclnsioa    of  law,   and  is  not  good  set  out  that "  the  defendants  unjustly 

upon  demurrer  for  want  of  facts  suffi-  claim  an  estate  in  these  premises  in  fee 

cient  to  constitute  a  cause  of  action  in  or  for  life,  or  for  a  term  of  years  not 

that  it  discloses  that  the  guaranty  was  less  than  ten  years,  or  in  reversion  or 

nitra  vires,     Bryce  v,  Louisville,  etc.,  remainder,  by  virtue  of  a  lease  or  con- 

R.  Co.,  73  Hun  (N.  Y.)  233.  veyance  "  made  by  a  certain  railroad 

8.  See  in  general  article  Principal  company,  which  lease  or  conveyance, 

AND   Surety  or  Guarantor,  vol.  16,  and  all  rights  thereunder,  the  defend- 

p.  943  et  seq.  ant  company  now  claimed  to  own.     It 

Complaint  Snfflciontly  Showing  Guar-  was  held  that  this  was  a  sufficient  com* 
anty  by  Defendant. —-In  Opdyke  v.  oliance  with  Code  Civ.  Pro.  N.  Y., 
Pacific  R.  Co.,  3  Dill.  (U.  S.)  55,  which  §  1639,  which  prescribes  that  com- 
wis  an  action  upon  a  guaranty  by  one  plaints  to  determine  claims  to  real 
railroad  company  of  the  bonds  of  an-  property  shall  state  that  "  the  defend- 
other,  it  was  held  that  a  complaint  ant  unjustly  claims  an  estate  or  interest 
stating  that  the  bonds  were  indorsed  or  easement  therein  *  *  *  of  the 
on  their  face,  showing  that  payment  of  character  specified  "  in  the  next  pre- 
the  interest  was  guaranteed  by  the  de-  ceding  section.  So  where  both  the 
fendant  and  secured  by  a  lien  on  the  lessor  and  the  lessee  corporations  are 
road,  and  that  the  defendant  requested  sued,  it  being  alleged  that  both  have  a 
the  statement  to  be  made  that  it  had  claim,  and  both  appear,  and  neither  of 
guaranteed  the  interest,  and  had  leaseil  them  enters  a  disclaimer  or  moves  to 
'the  road  with  full  knowledge  of  the  dismiss,  it  cannot  be  urged  on  appeal 
facts,   and  that  the    purchase  of  the  that  there  was  nothing- to  show  that  the 

64d  Volume  XVIL 


RAILROADS.  Aotion  Between  Partlee. 

*.  Action  for  Tort.  —  Although  the  lessor  of  a  railroad 
makes  itself  responsible  for  acts  done  on  the  leased  road,  yet 
neither  of  the  companies  loses  its  identity,  and  any  tort  com- 
mitted  upon  the  line  of  the  one  or  the  other  should  be  so  alleged 
and  proved.* 

2.  Action  or  Suit  Between  PartioB  to  Lease  —  a.  Remedy  for 
Forfeiture  and  Specific  Performance  of  Lease.  — 
Where  an  action  at  law  is  an  adequate  remedy  for  a  forfeiture  of 
the  estate  conveyed  by  a  lease  of  a  railroad,  equity  may  leave 
the  lessor  to  that  remedy.*  And  it  is  believed  that  a  court  of 
equity  will  not,  as  a  rule,  enforce  the  specific  performance  of  a 
railroad  lease,  for  generally,  if  any  loss  is  sustained,  the  remedy 
is  at  law  for  damages.' 

lesseecompany  made  any  claim  against  road  is  to  be  construed  as   charging 

the  plaintiff,  and  that  the  complaint  as  that  the  defendant  is  a  lessee,  though 

to    it    should    have    been    dismissed,  no  lease  be  set  out  or  expressly  alleged. 

Phillips  t/.  Rome,  etc.,  R.  Co.,  (Supm.  Watson  v,  Richmond,  etc.,  R.  Co.,  91 

Ct.  Gen.  T.)  9  N.  Y.  Supp.  799,  affirmed  Ga.  222. 

128  N.  Y.  578.  2.  Boston,   etc.,    ii.   Co.   v.   Boston, 

1.  Central  R.  Co.  v,  Brinson,  64  Ga.  etc.,   R.  Co.,  65   N.  H.  393,  51  Am.  & 

475,  8  Am   &  Eng.  R.  Cas.  343.  Eng.  R.  Cas.  106;  Pittsburg,  etc.,  R. 

Spadfleation  of  GhanMstcr  under  Which  Co.  v,  Mt.   Pleasant,  etc.,  R.  Co.,  76 

Boad  Controlled  and  Operated.  —  In  an  Pa.  St.  481. 

action  against  a  railroad  for  personal  Inttltating  Zjootment  Pending  Bnit  in 

injuries,  while  it  might  be  sufficient  to  Equity.  —  A    railroad      having      been 

allege  that  the  defendant  controlled  and  leased,  the  lessors  alleged  a  breach  of 

operated  the  road  where  the  injury  oc-  covenants,  declared  the  lease  forfeited, 

curred,  without  specifying  the  particu-  and  took  possession.     A  bill  was  filed 

lar  character  or  the  agreement  under  by  the  lessees   to  restrain  the  lessors 

which    this  was  done,  yet  where  the  from  interfering  with  them  in  the  use 

plaintiff  alleged  with  needless  particu-  of  the  road,  and  a  preliminary  injunc- 

larity    or    unnecessary    circumstances  tion  was  awarded.     Then  the  lessees 

what  was  material  and  necessary  and  filed  a  cross-bill  praying  for  a  decree  to 

what  might   have   been    stated    more  reinstate    them   in   possession   of  the 

generally,  the  plaintiff  was  required  to  road;  answers  were  filed  to  both  bills, 

prove  the  fact  as  alleged;  and  there-  and  a  master  was   appointed.     While 

fore,  having  alleged  that  one  railroad  the  matter  was  before  the  master  the 

operated  another  under  a  lease  it  was  lessor  brought  ejecimentonthe  ground 

necessary  to  prove  such  fact.     Central  of   the  forfeiture.      It  was   held   that 

R.  Co.  V.  Whitehead,  74  Ga.  441.  pending  the  equity   suit    the    lessors 

Amendment   of    Doolaration   to    Show  could  not  institute  another  proceeding 

Lease. —  In  a  suit  for  personal  injuries  involving   the   same   question.     Pitts- 

the  declaration  may   be  amended  by  burg,  etc.,  R.  Co.  v.  Mt.  Pleasant,  etc., 

alleging  that  the  road  on  which  the  in-  R.  Co.,  76  Pa.  St.  481. 

jury  occurred  was  held  and  operated  8.  8nlt  for  Speeiflo  Performanoe  or  Ao- 

under  lease  by   the  defendant.     Cen-  tion  at  Law.  —  A  court  of  equity  will 

tral    R.    Co.    v.    Whitehead,    74    Ga.  not,  as  a  rule,  enforce  the  specific  per- 

441.  formance    of    a    covenant   in   a  lease 

Boelaration  Indioating  Without  Alleg-  which  binds  the  lessee  to  maintain  and 
ing  Lease.  — •  By  Code  Georgia  (1882),  operate  the  road  and  keep  it  in  good 
§  3407  (Code  1895,  §  2335),  the  lessee  of  repair.  If  there  is  any  loss  sustained 
a  railroad  is  liable  to  be  sued  in  the  the  remedy  is  generally  at  law  for  dam- 
same  court  of  jurisdiction  as  was  the  ages.  Oregon ian  R.  Co.  v.  Oregon  R., 
lessor  or  owner  before  the  lease;  and  etc.,  Co.,  37  Fed.  Rep.  733,  citing  Ross 
a  declaration  which  names  a  defendant  r. Union  Pac.  R.  Co.,  i  Woolw.  (U.  S.)26, 
corporation  as  lessee  of  the  specified  and  Stuyvesant  v.  New  York,  11  Paige 
road  and  indicates  that  such  corpora-  (N.  Y.)  415,  and  referring  to  Pennsyl- 
tion  is  in  possession  and  operating  the  vanla  Co.  v.  St.  Louis,  etc.,  R.  Co..  xx8 
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b.  Establishing  Validity  of  Lease.  —  The  lessee  of  a 
railroad  may  sue  the  lessor  in  equity  to  establish  the  validity  of 
the  lease  and  enjoin  threatened  attacks  thereon  by  the  defend- 
ants, where  the  lessee  company  is  in  possession  and  the  road 
leased  is  essential  to  the  continuity  and  prosperity  of  the  railroad 
system.* 

c.  Recovery  of  Rent.  —  The  rent  reserved  in  a  lease  of  a 
railroad  may  be  recovered  also  by  an  action  under  the  common 
counts,*  or  in  a  suit  in  equity  for  an  accounting  where  the  com- 
putations are  so  complicated  that  they  could  not  readily  be  made 
in  an  action  at  law.' 

U.  S.  305,  wherein  it  was  held  that  esublish  the  validity  of  the  lease  of 
where  a  lease  of  a  railroad  for  ninety-  a  railroad  and  enjoin  threatened  attacks 
nine  years  contained  covenants  for  the  thereon  where  such  road  is  owned  in 
payment  of  monthly  instalments  of  part  by  the  state, 
rent  to  keep  the  road  in  repair,  and  to  8.  Jacksonville,  etc.,  R.  Co.  v.  Louis- 
keep  accounts  of  all  matters  connected  ville,  etc.,  R.  Co.,  150  Hi.  481. 
with  its  business,  as  a£fecting  the  Denial  of  Power  ts  Lasso.  —  A  mere 
amount  of  rent  to  be  paid,  which  cove-  denial  of  the  lessee  corporation's  power 
nants  were  guaranteed  by  other  parties  to  execute  a  lease  of  a  railway,  in  an 
than  the  lessee,  a  bill  which  showed  action  thereon  by  the  lessor  corporation 
failure  to  pay  rent,  depreciation  of  the  to  recover  rent,  is  a  conclusion  of  law 
road,  and  combination  of  the  guaran-  and  immaterial.  Oregonian  R.  Co.  v. 
tors  and  lessee  to  divert  the  earnings  of  Oregon  R.,  etc.,  Co.,  11  Sawy.  (U.  S.) 
the  road  to  the  benefit  of  the  guaran-  564,  27  Fed.  Rep.  277. 
tors,  presented  a  case  of  equitable  8.  Pacific  R.  0>.  v.  Atlantic,  etc.,  R. 
jurisdiction,  when  it  prayed  for  specific  Co.,  20  Fed.  Rep.  277,  17  Am.  &  Eng. 
performance  of  the  obligations  of  the  R.  Cas.  203,  holding  also  that  such  a 
lease.  In  such  a  case  a  suit  at  law  on  bill  might  join  a  prayer  for  an  account 
each  instalment  of  rent  as  it  falls  due  with  a  claim  for  damages  for  the  loss 
is  not  an  adequate  remedy.  of  the  road  and  for  unpaid  dividends 

Partios  to  Salt  to  Enftnroe  Lease.  —  A  in  the  nature  of  rent.    This  did  not 

bill  by  an  individual  to  enforce  a  rail-  constitute  multifariousness, 

road  lease  set  out  that  the  road  was  Beoovery  of  Sivideiids  Due  to  ftoek- 

leasod  for  forty  years,  that  the  lessee  in  holders.  —  In  a  suit  by  one  railroad  cor- 

turn  leased  its  road  to  the  defendant  poration   against    another  to    recover 

company  for  twenty  years,  and  that  the  dividends  due  to  the  stockholders  of 

defendant  assumed  the  first  lease,  but  the  former  under  a  lease  to  the  latter 

after  the  expiration  of  twenty   years  road,  the  action  is  in  the  corporation 

refused  to  pay  the  rent;  and  prayed  a  and  not  in  the  stockholders.     Reed  v, 

decree  that  the  original  lease  be  made  Atlantic,  etc.,  R.  Co.,  22  Blatchf.  (U. 

binding  on  the  defendant  for  the  full  S.)  469,  followif^  Pacific  R.  Co.  v.  At- 

term  of  forty  years,  and  that  it  be  com-  lantic,  etc.,  R.  Co.,  20  Fed.  Rep.  277, 

pelled  to  continue  to  operate  the  road  in  which  latter  case  it  was  held  that 

and  pay  the  rent.     It  was  held  that  the  where  a  lease  of  a  railroad  provides 

original  lessee  was  a  necessary  party,  that  dividends  shall  be  paid  directly  to 

Jessup  V,   Illinois    Cent.    R.  Co.,   36  the  stockholders,  the  stockholders  are 

Fed.  Rep.  735.  not  necessary  parties  to  an  action  for 

1.  Southern  R.  Co.  v.  North  Carolina  an  accounting,   and    the  corporation, 

R.  Co.,  81  Fed.  Rep.  505,  holding  also  being  composed  of  all  the  stockholders, 

that  in  North  Carolina  the  governor  fully  represents  their  interests,  and  is 

and  attorney-general  are  proper  parties  the  proper  party  to  enforce  a  claim  for 

defendant  to  an  equitable    action  to  unpaid  dividends. 
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RAPE. 

By  Robert  Grattan. 

L  InioTiBVT  FOB  Baps  ob  Assavlt,  646. 

1.  In  General^  646. 

2.  Following  Language  of  Statute^  647. 

a.  In  General^  647. 

b.  Limitation  of  RulCy  648. 

3.  Name  of  Person  Injured^  648. 

4.  Allegation  of  Place^  648. 

5.  Allegation  of  Time^  648. 

6.  Allegation  of  Assault^  649. 

7.  Needless  Allegations^  650. 

8.  Allegation  of  Age ^  651. 

fl.  Female  Over  Age  of  Consent^  651. 
^.  Female  Under  Age  of  Consent^  653. 
r.  Form  of  Allegation y  653. 

9.  Allegation  of  Intent ^  654. 

10.  Feloniously  —  Unlawfully y  655. 

11.  Carnal  Knowledgey  6$6, 

12.  Allegation  of  Force —  Want  of  Consent y  656^ 

a.  Female  Over  Age  of  Consenty  656. 

b.  Female  Under  Age  of  Consenty  657. 

c.  Female  Mentally  IncapabUy  657. 

d.  Form  of  Allegationy  658. 


i\)  In  Generaly  658. 


»  Use  of  Word '' Ravish;' (^K^^ 

13.  joinder  of  DefendantSy  66a 

14.  yoinder  of  CountSy  661. 

tf.  In  Generaly  661. 
^.  Added  CountSy  661. 

n  IVDICTMEVT  FOB  ATTEXPT  TO  COXHT,  662. 

m  PLEABnrO  AHB  Pboof  —  Vabiahge,  664. 

17.  TzBDioT  —  Offevbeb  of  Tabiovb  OBADsa^  665. 

1.  In  Generaly  665. 

2.  Conviction  of  fjistinct  OffensCy  667. 

V.  Civil  Actiovs,  668. 

CROSS-REFERENCES. 

As  to  Prosecutions  for  Assault  and  Battery y  see  article  ASSAULT 
AND  BATTERYy  vol.  2,  p.  835. 
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As  to   The  GenercU  Requisites  of  the  Indictment  or  Information^  see 
article    INDICTMENTS,    INFORMATIONS,    AND 
COMPLAINTS,  vol.  lo,  p.  344. 
Matters  of  Substantive  Law  and  Evidence,  see  article  RAPE^ 
Am.  and  Eng.  Encyc.  of  Law. 

L  IlTBiCTMEVT  FOB  &APZ  OB  ASSAULT  —  1.  In  General  —  An 

indictment  for  rape  *  and  one  for  assault  with  intent  to  commit 
rape  *  being  somewhat  similar  in  form  and  substance,  they  will  be 
treated  together,  and  the  necessity  of  particular  allegations  in 
either  case  will  be  pointed  out  hereinafter.* 

Sufficient  to  Set  Out  Essential  Ingredients.  —  Whatever  the  grade  of  the 
offense  sought  to  be  charged,  it  is  sufficient  that  the  indictment 
sets  out  in  technical  language  all  the  essential  ingredients  which 
make  up  the  crime.'* 

1.  XTsoal  Form  of  Indictment  for  B»pe.  The  Indictment  Is  Sufficiently  Certain 
—  The  usual  form  of  indictment  for  if  it  charges  the  offense  in  plain  and 

rape  is  that  "  A  B,  on  the day  of  intelligible  words  and  with  such,  cer- 

,  in  the  year  of  our  Lord ,  in  tainty  as  will  enable  the   accused  to 

and  upon  one  C  D  feloniously  and  vio-  plead  the  judgment  rendered  upon  it  in 

lently  did  make  an  assault,  and  her,  bar  of  another  prosecution  for  the  same 

the    said    C    D,    then    violently    and  offense.     Greenlee  t/.  State,  4  Tex.  A  pp. 

against  her  will  feloniously  did  ravish  347. 

and  carnally  know,  against  the  form  of  An  Arrest  of  Judgment  Will  Hot  Be 

the  statute  in  such  case  made  and  pro-  Allowed  where  the  indictment  in  form 

vided,  and  against  the  peace,*'  etc.     i  embodies  the  averments  necessary  to 

Arch.  Crim.  Pr.  &  PI.  (8th  ed.)  304.  constitute  the  offense.     State  v.  Lax- 

2.  Usual  Form  of  Indiotment  for  Aisanlt  ton,  78  M.  Car.  564. 

with  Intent  to  Ck»mmit  Bape.  —  The  usual  Ftdlnre  to  Charge  a  Grime.  —  A  charge 

form  of  indictment  for  assault  with  in-  that  *'  Joseph  Brinster,  an  adult  male, 

tent  to  commit  rape  is  that  A  B,  on  the  did    rape   Mrs.    Mattie  McL.  Davis,  a 

day  of ,  in  and  upon  one  C  D  female.'*  was  held  nottoallegea  single 

then  and  there  did  make  an  assault,  act  which  entered  into  and  composed 

and  her  the  said  C  D  did  then  and  there  the  offense  of  rape,  and  to  be  no  indict- 

beat,  wound,  and  illtreat,  with  intent  ment  at  all.     Brinster  v.  State,  12  Tex. 

her  the  said  C  D  violently  and  against  App.  612. 

her  will  feloniously  to  ravish  and  car-  itanner  in  Which  Carnal  Knowledge 

nally  know.     2  Bish.  Crim.  Pro.,  §  81;  Was  Had.  —  In   McMath  v.   State,   55 

Arch.  Crim.  PI.  &  Ev.  (13th  Lond.  ed.)  Ga.  303,  it  was  held  that  the  charge  of 

589.     For  forms  of  indictment  for  this  *'  carnal  knowledge  of  a  female  "  was 

crime  see  the  following  cases:  People  sufficiently  definite  and  distinct  to  en- 

V.  Girr,  53  Cal.  629;  State  v.  Wells,  31  able  the  jury  to  understand  the  nature 

Conn.     210;     Williams     v.    State,    8  of  the  offense,  without  specifying  the 

Humph.  (Tenn.)585;  Edwards  e^.  State,  particular  manner  in  which  the  carnal 

37  Tex.  Crim.  Rep.  242;  Com.  v.  Mann,  knowledge  was  had. 

2  Va.  Cas.  210.  Several  Ways  of  Committing  the  Grime. 

8.  All  the  Elements  of  Rape  Save  Pene-  —  Where   there    are    several   distinct 

tration.  —  All  the  constituent  elements  ways  of  dbmmilting  the  crime  of  rape 

that  go  to  make  up  rape,  except  pene-  as  provided  for  in  the  statute,  the  in- 

tration,  must  be  alleged  and  proved  in  dictment  should  charge  the  acts  consti- 

an  assault  with  intent  to  commit  rape,  tuting  the  alleged  rape  so  as  to  advise 

where  the  charge   is  an   assault  with  the  accused  in  which  one  of  these  dif- 

such  intent  upon  a  female  under  the  ferent  ways  he  is  charged  with  having 

age  of  consent.     Edwards  v.  State,  37  committed  the  crime.    State  v.  Vorey, 

Tex.  Crim.  Rep.  242.  41  Minn.  134. 

4.  Com.  V,  Fogerty,  8  Gray  (Mass.)  Conspiraey  to  Commit  Bape.  —  In  State 

491;    State  V.  Laxton,  78  N.  Car.  564;  v.  Murphy,  6  Ala.  765,  an  indictment 

Greenlee  v.   State,  4  Tex.  App.  347;  was  held  unobjectionable  in  both  form 

Mitchell  V.  Com.,  89  Va.  826.  and  substance  where  it  alleged  a  con« 
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EarmloH  DefooU.  —  And  the  indictment  will  not  be  quashed  or  set 
aside  for  any  surplusage  or  repugnant  allegations  where  there  is 
sufficient  matter  alleged  to  indicate  the  crime  and  the  person 
charged,  nor  for  any  defect  which  does  not  tend  to  prejudice  the 
substantial  rights  of  the  defendant.* 

2.  Following  Language  of  Statute — a.  In  General.  —  It  is  gen- 
erally best  in  this,  as  in  other  classes  of  criminal  offenses,  to  fol- 
low the  language  of  the  statute  undenwhich  the  offense  is  sought 
to  be  charged,  and  an  indictment  so  drawn  will  usually  be  held 
sufficient.* 

spiracy    falsely    aad    fraudulently    to  then  and  there    unlawfully,  forcibly, 

seduce  from  her  virtue,  and  carnally  to  and  against  her  will  feloniously  ravish 

know,  an  unmarried  female,  by  procur-  and  carnally  know,  contrary  to  the  form 

ing  the  consent  of  herself  and  parents  of  the  statute,"  etc.,  it  was  held  good 

to  her  marriage  with  one  of  the  con.  notwithstanding  the  fact  that  the  word 

spirators;  and  then  in  furtherance  of  *'  did  "  was  not  repeated   before  the 

said    conspiracy    procuring   a    forged  words  "  ravish  and  carnally  know." 

license  and  falsely  representing  one  of  Whitney  z/.   State,   35   Ind.   503.    See 

the  other  conspirators  to  be  authorized  also  Vance  v.  State,  65  Ind.  460. 

to  celebrate  the  espousals,   in  conse-  Failnro  to  State  that  Qrand  Jury  Wai 

quence  of  which  the  daughter  and  her  Sworn.  —  An  objection  that  the  indict- 

parents  were  deceived,  and  she  cohab-  ment  was  defective  in  failing  to  state 

ited  with  her  pretended  husband.    And  that  the  grand  jury  was  sworn  is  cured 

in  such  case  it  is  immaterial  whether  by  the  statute  of  amendments.     Dennis 

or  not  a  license  was  necessary  to  the  v.  State,  5  Ark.  231. 

i^alidity    of    the    marriage.    State    v,  8.  Alabama.  —  Bradford  v.  State,  54 

Murphy,  6  Ala.  765.  Ala.  230;  Beason  v.  State,  72  Ala.  191; 

1.  State  V.  Thompson,  10  Mont.  549.  Johnsoif  v.  State,  50  Ala.  456. 

OoQnti  Inartilloially  Drawn.  —  Where  Arkansas.  —  Pleasant    v.    State,    13 

the  two  counts  of  an  indictment  were  Ark.  360;  Anderson  v.  State,  34  Ark. 

inartificially  run  together  in  one  sen-  257. 

tence,    without    such    punctuation    as  California,  —  People    v.    Burke,    34 

would  indicate  the  end  of  one  and  the  Cal.  661;  People  v.  Girr,  53  Cal.  629; 

beginning  of  the  other,  yet  where  a  People  v.  Mills,  17  Cal.  276;  People  v. 

comparisonof  the  charges  with  the  pro>  Rangod,  112  Cal.  669. 

visions  of  the  statute  showed  that  every  Florida,  —  Holton  v.  State,   28  Fla. 

essential  fact  necessary  to  constitute  the  303. 

crime  was  clearly  charged,  the  indict-  Indiana.  —  Dooley  v.  State,  28  Ind. 

ment  was  held  sufficient.    State  z/.  Dal-  239;    Weinzorpflin  v.  State,  7  Blackf. 

ton.  106  Mo.  466.  (Ind.)  186. 

Fatal  Bepognanoy.  —  The  indictment  Kansas,  —  State  v.   White,  44  Kan. 

should  state  both  the  accusation  of  the  521. 

crime  and   the   facts   whereby  it  was  Maine.  —  State  v.  Black,  63  Me.  210. 

committed,  and  a  substantial  variance  Minnesota.  —  O'Connell   v.   State,   6 

between   the  crime   charged   and   the  Minn.  279;  State  v.  Ward,  35  Minn.  182. 

facts  charged  is  fatal.     People  v.  Max-  Missouri.  —  State    v,    Meinhart,    73 

on,  57  Hun  (N.  Y.)  367.  Mo.  562. 

Toehnioal  Olgeotions  —  Clerioal  Errors.  New  York.  —  People  v,  Flaherty,  9 

—  The  indictment  will  not  be  set  aside  N.  Y.  Crim.  Rep.  253. 

or  quashed  for  mere  technical  objec*  North  Carolina.  —  State  v.  Martin,  3 

lions  or  clerical  errors.    Whitney  v.  Dev.  L.  (N.  Car.)  329. 

Slate,  35  Ind.  503;  State  v.  Pennell,  56  Tennessee, — Jones  v.  State,  3  Heisk. 

Iowa  29;  Slate  v.  Meinhart,  73  Mo.  565;  (Tenn.)445. 

Downs  V.  Slate,  60  Ark.  521.     See  also  Texas,  —  Smith  v.  State,  41  Tex.  352; 

Williams  v.  State,  i  Tex.  App.  90.  Williams  v.  State,  i  Tex.  App.  91. 

Where  the  indictment  charged  that  Vermont,  —  State  v,  Hanlon,  62  Vt. 

the    defendant    did     upon    a    certain  334. 

woman  "  forcibly  and  feloniously  make  Virginia, — Smith  v.  Com.,  85  Va. 

an  assault,  and  her,  the  said  A.  V.,  924. 
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Vm  of  Eqniyalaiit  Temu.  —  It  is  not  necessary,  however,  that  the 
indictment  employ  the  exact  words  of  the  statute,  for  it  is  well 
settled  that  it  is  sufficient  if  equivalent  terms  are  employed.^ 

b.  Limitation  of  Rule.  —  On  the  other  hand,  there  are  limi- 
tations to  the  general  rule,  and  where  the  words  used  in  the 
statute  do  not,  in  view  of  the  nature  of  the  offense  and  the  recog- 
nized principles  of  law,  describe  the  offense  so  as  to  convey  to 
the  mind  a  full  and  clear  idea  of  everything  necessary  to  consti- 
tute the  crime,  the  full  measure  of  the  offense  must  be  charged 
by  the  use  of  such  words  as  are  necessary  and  proper  under 
established  rules  of  law  to  characterize  it.* 

3.  Name  of  Person  Injured.  —  The  indictment  should,  of  course, 
state  specifically  the  name  of  the  person  upon  whom  the  rape  or 
assault  is  alleged  to  have  been  made.* 

4.  Allegation  of  Place.  —  It  should  appear  that  the  crime  was 
committed  within  the  jurisdiction  of  the  court  in  which  the 
indictment  is  found. ^  But  an  allegation  that  the  act  was  done  in 
a  certain  county  is  sufficient,  and  it  is  not  necessary  to  state  the 
particular  place  within  the  county.* 

6.  Allegation  of  Time.  —  The  precise  time  of  the  commission  of 
the  offense  is  not  an  indispensable  ingredient,  and  an  allegation 

Wisconsin. — Jackson  v.  State,  91  State  s'.  Daly,  16  Oregon  240;  Elschlep 
Wis.  253.  See  also  State  v.  Mueller,  v.  State,  11  Tex.  App.  301;  Williams 
85  Wis.  206.  V,  State,  i  Tex.  App.  91;  Com.  v,  Ben- 
It  Is  Baffident  to  Frame  the  Indiotment  net,  2  Va.  Cas.  235. 
in  the  words  of  the  statute  in  all  cases  2.  Hays  v.  State,  57  Miss.  783,  quot- 
where  the  statute  so  far  individuates  ing  Jesse  v.  State,  28  Miss.  100. 
the  offense  that  the  offender  has  proper  8.  Com.  v,  Kennedy,  131  Mass.  584. 
notice  from  the  mere  adoption  of  the  Idem  Sonans.  —  Where  the  indictment 
statutory  terms  what  the  offense  for  charged  the  assault  to  have  been  made 
which  he  is  to  be  held  really  is.  State  on  '*  Dellia  Weaver  "  and  the  proof 
V,  Mueller,  85  Wis.  206.  See  also,  gen-  showed  that  it  was  made  on  "  Delia 
erally,  article  Indictments,  Informa-  Weaver"  there  was  held  to  be  a  fatal 
TiONS,  AND  Complaints,  vol.  10,  p.  variance.  Vance  v.  State,  65  Ind.  460. 
483  et  seq,  Defeotiye  Affidavit.  —  Where  the  affi- 
JS%%  of  Term  "  Bape."  —  An  indictment  davit  upon  which  the  indictment  or  in- 
for  an  assault  with  intent  to  commit  formation  is  based  is  insufficient  in  not 
rape  need  not  use  the  term  "  rape."  naming  specifically  the  person  alleged 
If  it  uses  the  language  employed  by  to  have  been  injured,  the  information 
the  statute  to  define  the  crime  of  rape  should  be  quashed.  Strader  v.  State, 
it  will  be  held  good.    State  v.  Mein-  92  Ind.  376. 

hart,   73   Mo.   562.     But  see  State   v.  Where  the  affidavit  charged  that  the 

Martin,  3  Dev.  L.  (N.  Car.)  329,  where,  crime  of  rape  had  been  committed  bv 

under  a  statute  providing  punishment  "  Lewis   Geroux  "  upon  one  "  Sarah 

for  a  person   who    shall    **  make    an  F.     Tugaw "     and     the     information 

assault  with  intent  to  commit   rape,"  founded   upon    the    affidavit    charged 

etc.,  it  was  held   that  the  allegation  that  the   offense    was    committed   by 

should  so  read  in  the  indictment,  and  *'  Louis  Girous  "   upon  "  Sarah  Tou- 

an  allegation  that  the  defendant  feloni-  gaw  "  it  was   held  that  the  affidavit 

ously  attempted  to  ravish  was  insuffi-  supported  the  information  and  that  it 

cient.  sufficiently  appeared  upon  whom  the 

1.  People  V.  Girr,  53  Cal.  629;  Wein-  rape  had  been  committed.    Girous  v. 

zorpflin  v.  State,  7  Blackf.  (Ind.)  186;  State,  29  Ind.  93. 

State  V,  Hart,  33  Kan.  218;    Com.  v,  4.  Sullivant    v.    State,   8  Ark.  400; 

Fogerty,  8  Gray  (Mass.)  489;  People  v.  People  v.  O'Neil,  48  Cal.  257. 

Flaherty,  9  N.    Y.    Crim.  Rep.    253;  6.  O'Connell  v.  State,  6  Minn.  9S5. 
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that  the  offense  was  committed  ^'  on  or  about  **  a  certain  day  is 
sufficient.^ 

6.  AUegation  of  Aasanlt  —  Although  it  is  usual  and  customary 
to  charge  an  assault,  such  an  allegation  is  not  absolutely  neces- 
sary in  an  indictment  for  rape.*  But  where  an  assault  is  alleged  ' 
there  is  but  one  offense  charged,  since  the  words  charging  assault 
must  be  construed  as  charging  it  only  as  included  in  the  greater 
crime.* 

An  Indiotmont  fat  Aiianlt  with  Intent  to  Commit  Bape  should  always 
charge  an  assault  ^  and  the  name  of  the  person  assaulted ;  *  but 

1.  State  V,  Thompson,  lo  Mont.  549.  assault.     Farrell  v.  State,  54  N.  J.  L. 
AUegation  in  Two  Oonnte.  —  Where  the  4161 

first  count  in  the  indictment  alleged  4.  State  v.  Els  wood,  15  Wash.  453. 

that  the  crime  was  committed  on  De-  Indictment  Soi&oient  to  Soetain  Convic^ 

cember  17, 1894,  and  the  second  alleged  tion  of  Common  Aseanlt.  —  Where  the  in- 

that  it  was  committed  on  the  same  day,  dictment  contained  one  count  charging 

omitting  to  state  the  year,  it  was  held  that  the  defendant  in  and  upon  a  girl 

that  the  time  was  sufficiently  stated  in  between   the  ages  of  ten  and  twelve 

the  second  count,  although  at  the  trial  '*  unlawfully  did  make  an  assault,  and 

the    prosecution    dismissed    the    first  her     *     *     *     did  then   unlawfully 

count  and  a  conviction  was  had  on  the  and  carnally  know  and  abuse,  against 

second.     State  v.  Gaston,  96  Iowa  505.  the  form  of  the  statute,"  etc.,  and  the 

Impossible    Bate.  —  In     McMath     v,  offense  of  carnally  knowing  and  abus- 

State,  55  Ga.  308,  the  indictment  was  ing  was  disproved,  but  there  was  evi- 

held  good  although  an  impossible  day  dence  of  an  indecent  assault,  it  was 

was  alleged  as  the  one  upon  which  the  held  that  the  indictment  charged  an 

offense  was  committed.  assault    as    a    distinct   and  separable 

Proioeation  Barred.  —  Where  the  in-  offense,  and  a  conviction  of  common 

dictment  alleged  that  the  offense  was  assault  was  good.     Reg.  v.  Guthrie,  L. 

committed  "  on  or  about  the  8th  day  of  R.  i  C.  C.  241.  18  W.  R.  792. 

December,  one  thousand  eight  hundred  6.  Bradford    v.  State,   54  Ala.  233; 

and   nine,"  it  was  held  defective  in  People  v,  Estrada,  53  Cal.  600;  People 

matter  of  substance  because  the  time  v.  Girr,  53  Cal.  629;  Greer  v.  State,  50 

mentioned   was    so    remote    that    the  Ind.  267;  People  v.  McDonald,  9  Mich, 

prosecution     was    barred.       Reed    v,  150;  State  v.  Little,  76  Mo.  52;  Elijah  z^. 

State,  (Tex.  App.  1890)  13  S.  W.  Rep.  State,  2  Humph.  (Tenn.)  455;    Black- 

865.  burn  V,  State,  39  Tex.  153;  Robertson 

2.  O'Connell  v.  State,  6  Minn.  285;  v.  State,  31  Tex.  36;  Battle  v.  State,  4 
Reg.  V,  Allen,  2  Moody  1^9,  9  C.  &  P.  Tex.  App.  595;  Greenlee  v.  State,  4 
521,  38  E.  C.  L.  206.  Tex.  App.  345. 

Even  at  Common  Law,  where  the  It  Is  Hot  Necessary  to  Charge  the  Means 
greatest  particularity  was  required,  it  used  in  making  the  assault.  State  v, 
has  been  held  that  an  indictment  omit-  Hanlon,  62  Vi.  338. 
ting  the  assault  is  not  defective.  Female  imder  Age  of  Consent.  —  It 
O'Connell  v.  State,  6  Minn.  285,  quoted  seems,  however,  that  upon  an  indict- 
in  Williams  v.  State,  i  Tex.  App.  93.  ment  for  an  assault  with  intent  tocom- 

Massachosetts  Statute.  —  The  omission  mit  rape  upon  a  female  under  the  age 

to  aver  that  the  defendant  **  with  force  of  consent,  it  is  not  necessary  to  allege 

and  arms  "  made  the  assault,  etc.,  is  an  assault.     Witherby  v.  State,  39  Ala. 

no  longer  a  ground  for  arrest  of  judg-  702. 

ment  under  the  Massachusetts  statute  In  Reg.  v,  Catherall,  13  Cox  C.  C. 

(Rev.   Stat.,  c.   137,  §  14;    Pub.  Stat.  109,   13   Moak  455,  it  was    held    that 

1882,  c.  213,  §  16).     Com.  V,  Scannel,  where  a  man  was  indicted   under  38 

II  Cush.  (Mass.)  547.  &  39  Vict.,  c.  94.  §  3,  for  rape  upon 

8.  Hew  Jersey    Statnte.  —  Under  the  a  child  under  twelve  years  of  age,  he 

New  Jersey  statute,   carnal  abuse  is  could    not    upon    that    indictment  be 

necessarily  attended  with  an  assault,  found   guilty  of  an  assault,   indecent 

and  therefore  the  offense  is  accurately  or  otherwise, 

described  by  alleging  that  there  was  an  6.  Nugent    v.    State,   19    Ala.    540; 
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it  is  not  necessary  to  state  the  facts  constituting  the  assault.^ 

7.  Needless  Allegations.  —  Neither  the  capacity  of  the  accused  to 
commit  the  crime  nor  the  possibility  of  another  named  person 
being  made  the  victim  of  it  need  ever  be  alleged,  a  charge  of  the 
actual  commission  covering  the  whole  ground  and  being  always 
sufficient.*  Hence  it  is  not  necessary  to  allege  that  the  defend- 
ant was  a  male  '  or  that  he  possessed  the  physical  ability  to  com- 
mit the  offense.*  If  it  appears  that  the  defendant  was  incapable 
of  the  crime,  such  fact  may  be  shown  in  defense  at  the  trial;  but 
the  averment  that  he  was  capable  is  implied  in  the  charge  that  he 
wilfully  and  feloniously  committed  the  act.* 

Allegations  u  to  Woman.  —  The  authorities  are  uniform  in  holding 
that  it  is  not  necessary  to  allege  that  the  person  upon  whom  the 
offense  was  committed  was  a  female,®  that  she  was  of  the  human 

Bradford   c.   State,  54  Ala.  233.     See  livan,  68  Vt.  543.     An  allegation  in  this 

also  Com.  v,  Kennedy,  131  Mass.  584.  regard  may  be  stricken  out  as  surplus- 

And  see  supra^   I.  3.  Name  of  Person  age.     Sutton  v.  People,  145  111.  279. 

Injured.  6.  People    ».    Wessel.   98  Cal.    352; 

1,  Bradford  ».  State,  54  Ala.  233.  State  v.  Ward,  35  Minn.  183. 

2.  Warner  v.  State,  54  Ark.  663.  In  Com.  v,  Scannel,  11  Cush.  (Mass.) 
8.  Warner    v.    State,    54    Ark.   663;  548,  the  court  said:     **  It  is  not  neces- 

People  V.  Wessel,  98  Cal.  352;  State  v.  saryin  an  indictment  for  rape  to  allege 

Williams,  32  La.  Ann.  335;    Brown  v.  that  the  defendant  is  fourteen  years  of 

State,  72  Miss.  997;  Word  v.  Stale,  12  age.     It  might  as  well  be  contended 

Tex.  App.  182;  Davis  v.  State,  42  Tex.  that  in  all  other  cases  the  indictment 

226;    Greenlee   v.   State,  4  Tex.  App.  must  allege  that  the  party  charged  was 

346.     See  also  Cornelius  v.  State,  13  above   the   age  of  seven   years.     The 

Tex.  App.  349.  incapacity  of  a  party  by  reason  of  his 

This  is  so  even  where   the   person  tender    years    to    commit    the    crime 

charged  as  principal  in  the  commission  charged  upon  him  may  be  a  good  de- 

of  the  crime  is  unknown.     State  :*.  Wil-  fense  on  the  trial,  as  it  may  negative 

liams,  32  La.  Ann.  335.  effectually  the  charge,  but  this  capacity 

4.  People    V,    Wessel,   98  Cal.   352;  is  not  required  to  be  stated  in  the  in- 

Word    V,    State,    12    Tex.   App.    182;  dictment,  and  its  omission  furnishes 

Davis  V.  State,  42  Tex.  226;  Greenlee  no  ground  for  arresting  the  judgment 

».    State,  4  Tex.  App.  346.     See   also  after  a  verdict  against  the  accused." 

Cornelius  v.  State,  13  Tex.  App.  349.  Quoted  in  People  v.  Ah  Yek,  29  Cal.  575. 

At  Common  Law  a  Boy  under  Poarteen  6.  Warner    v.    State,    54    Ark.   663; 

Yearsof  Age  was  conclusively  presumed  State  v.  Hussey,  7  Iowa  409;  Tiitson  v, 

to   be   incapable  of  committing  rape.  State,  29  Kan.  452;    State  v.  Terry,  4 

and   that  strictness    is  adhe*'ed   to  in  Dev.  &  B.  L.  (N.  Car.)  152;    State  v. 

some  jurisdictions  in  this  country;  but  Farmer,  4  Ired.  L.  (N.  Car.)  225;  Hill 

it  has  never  been  held  that  in  charging  1/.  State,  3  Heisk.  (Tenn.)  319. 

rape  as  defined  at  common  law  it  was  Woman  and  Female  QynonymonB.  —  In 

necessary  to  aver  that  the  accused  was  such  indictments  the  word  "  female  " 

at  the  time  of  the  age  of  fourteen  or  is  synonymous  with  and  equivalent  to 

upwards.     Sutton   v.  People,  145    111.  the  word  *'  woman.**    Gibson  v.  State, 

279.  17  Tex.  App.  574. 

Age  of  Defendant.  —  It  is  not  neces-  Word    "Her."  — The    word    "her" 

sary  to  allege  the  age  of  the  defendant  used  in  the  indictment  discloses  with 

for  the  purpose  of  affirming  his  capac-  sufficient    certainty     that    the    person 

ity  to  commit  the  crime.     People  v.  Ah  stated  therein  to  have  been  ravished 

Yek.  29  Cal.  575;  People  v.  Wessel,  98  was  a  female.     State  v.  Terry,  4  Dev. 

Cal.  352;  Sutton  i/.  People.  145  111.  279;  &  B.  L.  (N.  Car.)  152;  State  v.  Farmer, 

Com.  V.  Scannel,  11  Cush.  (Mass.)  548;  4   Ired.    L.    (N.   Car.)  225;    Tillson  v. 

State  V.  Ward,  35  Minn.  183;  Greenlee  State,   29   Kan.   452;    Hill  v.  State,  3 

V.  State,  4  Tex.  App.  346;  State  v,  Sul-  Heisk.  (Tenn.)  318. 
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Species,^  or  that  she  was  alive  and  in  being.* 

Allogatloai  of  Bolattomlilp.  —  It  is  not  necessary  to  allege  that  the 
person  assaulted  was  not  the  wife  of  the  accused,  as  such  negative 
matter  is  not  an  ingredient  or  constituent  part  of  the  definition 
of  the  offense,*  but  constitutes  a  defense  of  which  advantage  may 
be  taken  on  the  trial.*  Where,  however,  an  exception  as  to 
certain  relations  occurs  in  the  body  of  the  enacting  clause  and  is 
a  part  of  the  act  itself,  it  seems  that  the  indictment  should  nega- 
tive such  relationship ;  *  and  where  it  is  attempted  so  to  do,  the 
allegation  should  be  so  certain  as  to  exclude  the  idea  which  is 
intended  to  be  negatived  in  the  statute.* 

8.  Allegation  of  Age — a..  Female  Over  Age  of  Consent.  — 
There  are  usually  two  classes  of  facts  each  of  which  constitutes 
rape  under  the  statute,  to  wit,  rape  when  committed  upon  a 

Word  "Spiniter."  —  Upon  an  indict-        4.  People   v.    Estrada,  53   Cal.   600; 

ment  for  rape  upon  a  child  under  the  Com.  v.  Fogerty,  8  Gray  (Mass.)  4.91. 
statutory  age  it  is  not  necessary  to  de-        6.  Rice  v.  State,  37  Tex.  Crim.  Rep. 

scribe  her  as  being  a  '*  female  child,"  36.     See  also  Howard  3/.  State,  11  Ohio 

nor  is  the  addition  of  the  word  *'  spin-  St.  328. 

8ter'*  to  the  name  of  the  infant  requi-        Tezai  Statute.  —  An    indictment    for 

site.     State  v.  Terry,  4.  Dev.  &  B.  L.  assault   with   intent  to    commit    rape 

(N.  Car.)  152.  upon  a  female  under  the  age  of  consent 

Bpoeial    Statute.  —  Where     provision  should  negative  the  fact  that  the  fe- 

was  made  by  statute  for  the  special  male    is    the  wife  of    the  defendant, 

punishment  of   slaves  for  rape   upon  Rice  v.  State,  37  Tex.  Crim.  Rep.  36; 

white  women,  it  was  held  necessary  for  Bice  v.  State,  37  Tex.  Crim.   Rep.  38; 

a  conviction  under  that  statute  that  the  Dudley  z/.  State,  37  Tex.   Crim.  Rep. 

indictment  should  allege  that  the  wo-  543;    Edwards  v.  State,  37  Tex.  Crim. 

man   assaulted   was  a  white   woman.  Rep.  242.     An  indictment  for  rape  on  a 

Grandison  v.  State,  2  Humph.  (Tenn.)  female  over  the  age  of  consent  need 

45T;  Henry  v.  State,  4  Humph.  (Tenn.)  not  so  allege.     Caidenas  v.  State,  (Tex. 

270.  Crim.  App.  1897)  40  S.  W.  Rep.  980. 

1.  State  V.  Tom,  2  Jones  L.  (N.  Car.)  6.  In  Rice  v.  State,  37  Tex.  Crim. 
414;  State  V,  Ward,  35  Minn.  183;  An-  Rep.  36,  it  was  held  that  the  negation 
derson  v.  State,  34  Ark.  257.  In  the  as  to  the  relationship  of  husband  and 
last  aamed  case  an  objection  so  taken  wife  was  best  made  by  direct  aver- 
was  held  frivolous.  ment,  but  that  there  might   be  cases 

2.  Greenlee  v.  State,  4  Tex.  App.  346.     where  such  negation  might  otherwise 
8.  People  V.  Estrada,    53   Cal.   600;     be  set  out  by  the  pleader.     But  the  use 

State  V,  White,  44  Kan.  521;  Com.  p.  of  another  name  than  that  borne  by  the 
Murphy,  2  Allen  (Mass.)  163;  Com.  defendant  did  not  negative  the  idea 
V,  Fogerty,  8  Gray  (Mass.) 489;  Com.  v.  that  she  was  his  wife,  since  there  was 
Scannel.  11  Cush.  (Mass.)  548;  State  v,  no  law  compelling  the  wife  to  take  or 
Williams,  9  Mont.  179;  State  v.  Hal-  assume  the  name  of  her  husband, 
bert,  14  Wash.  306.  See  also  State  v.  Upon  an  indictment  under  a  statute 
Haddon,  49  S.  Car.  308;  State  t/.  Hooks,  requiring  tnat  the  fact  that  the  victim 
69  Wis.  185.  was  not  the  daughter  or  sister  of  the 
The  Season  of  This  Bole  may  be  found  accused,  A  and  B  were  jointly  charged 
in  the  fact  that  a  man  may  be  indicted  with  having  carnal  knowledge  of  C 
as  principal  in  the  second  degree  in  the  forcibly  and  against  her  will,  the  said 
commission  of  the  crime  of  rape  on  his  C  "  not  being  the  daughter  or  sister  of 
wife,  and  as  he  would  be  liable  in  such  tliem  the  said  A  and  B."  This  was 
case  to  be  presented  in  the  same  man-  held  to  be  an  insufficient  negative 
ner  as  the  principal  felon,  he  may  be  averment,  since  notwithstanding  such 
so  charged  in  the  indictment.  Com.  v.  averment  the  said  C  might  be  the 
Fogerty,  8  Gray  (Mass.)  489;  Com.  v,  daughter  or  sister  of  A  or  B.  How- 
Murphy,  2  Allen  (Mass.)  163.  ard  v.  State,  11  Ohio  St.  328. 

651  Volume  XVII. 


Indiotment  for  Bape  or  AiMvlt.         RAPE^  Allagatim  of  Ago. 

woman,  and  rape  when  committed  upon  a  female  under  the  age 
of  consent.  Under  the  iirst  of  these  classes,  that  is,  rape  upon  a 
woman,  it  is  essential  that  the  act  should  have  been  committed 
forcibly  and  against  her  will,  and  when  the  indictment  has  so 
averred,  it  is  not  necessary  further  to  allege  her  age.* 

When  Age  Heed  Hot  Bo  Prorod  though  Charged.  —  Proof  of  the  carnal 
knowledge  of  the  female  forcibly  and  against  her  will  sustains 
the  charge,   and  hence  the  age,  even  if  averred,  need  not  be 

1.  Alabama, — Yasser    v.    State,    55  be  necessary  to  a  conviction  to  prove 

Ala.  264.  that  it  was  committed  by  force,  threats, 

Connecticut,  ^^SXslI^     v,     Gaul,      50  or  fraud,  and    without  consent,  even 

Conn.  578.  though  the  injured  female  were  under 

Delaware.  —  State  v.  Smith,  9  Houst.  the  age  of  consent.     An  allegation  of 

(Del.)  588.  age,  then,  becomes  essential  only  when 

Kentucky,  —  McLaughlin    v.    Com.,  it  is  proposed  to  show  a  carnal  con- 

(Ky.  1896)  35  S.  W.  Rep.  1030.  nection  with  a  female  under  the  age 

Masscuhusetts,  —  Com.  v,  Sugland,  4  of  consent,  independent  of  the  other 

Gray  (Mass.)  10;    Com.  v.  Sullivan,  6  statutory    elements     constituting    the 

Gray  (Mass.)  477.  ofiense.     In   the  aspect  of  the  crime 

Mississippi,  —  Mobley    v.    Slate,    46  only,  age  becomes  an  essential  element 

Miss.  501;    Bonner  v.  State,  65  Miss,  of  the  offense.     Nicholas  v.  State,  23 

293.  Tex.  App.  328. 

Missouri,  —  State  v,  Honx,  109  Mo.  In  Com.  v.  Sugland,  4  Gray  (Mass.) 

654.  7,  the  court  said:  *'  The  construction 

New   York.  —  People  v.   Draper,   28  practically  put  upon  our  statutes  has 

Hun  (N.  Y.)  2.  been  that  the  allegation  that  having. 

North  Carolina,  —  State  v.  Farmer,  4  by  force  and  against  her  will,  ravished 

Ired.  L.  (N.  Car.)  224;  State  v.  Storkey,  and  carnally  known  any  female  was  a 

63  N.  Car.  7.  description  of  the  offense  punishable 

Ohio,  —  Bowlestf.  State,  7  0hio(pt.  ii.)'  by  the  statute;    and  that  it  was  only 

243;  O'Meara  v.  State,  17  Ohio  St.  516.  necessary  to  allege  her  age  when  the 

South  Carolina.  —  State  v.  Haddon,  indictment  did  not  allege  that  the  act 

49  S.  Car.  308.  was  done  against  her  will." 

Tennessee,  —  Hill  v.  State,  3  Heisk.  Delaware  Statute.  —  Under  the  Dela- 

(Tenn.)  319.  ware  statute    the    term   **  rape  "  em- 

Texas,  —  Nicholas  v.  State,  23  Tex.  braces  all  cases  of  the  violation  of  a 

App.  328.  female,  and  it  is  held  unnecessary  to 

Vermont,  —  State   v.  Wheat,  63  Vt.  allege  that  the  female  upon  whom  the 

675;  State  t/.  Sullivan,  68  Vt.  543.  offense    was    committed    was    either 

Diitiiiotioni  Between  Two  Claisee  of  In-  under  or  of  the  age  of  consent.    State 

dictments.  —  When  the  offense  is  alleged  v.  Smith,  9  Houst.  (Del.)  588. 

to  have  been  committed  upon  a  female  'Presumption  of  Law. —  There  is    no 

under  the  age  of  consent,  it  is  unneces-  presumption  of  law  that  the  female  was 

sary  to  allege  that  the  carnal  knowl-  over  the  age  of  consent  at  the  time 

edge  was  obtained  by  means  of '*  force,  when  the  act  was  committed,  but  the 

threats,  or  fraud,  and  without  her  con-  burden  of  proof  is  on  the  prosecution 

sent,"  because   the  carnal  knowledge  to  show  that  she  was  under  that  age. 

of  itself  constitutes  the  offense  in  such  State  v.  Houx,  109  Mo.  654. 

a  case,  and  the  allegation  and  proof  of  When  the  indictment  fails  to  allege 

age  is  the  only  essential  element  in  that  the  female  upon  whom  the  rape 

such  an  offense.     If,  on  the  other  hand,  was  committed  was  under  the  age  of 

the  indictment  charges  a  rape  com-  consent  it  must  be  understood  that  she 

mitted   by  "  force,  threats,  or  fraud,  is   over  that  age,  and  the  indictment 

and  without  consent,"  such  an  allega-  will  not  be  held  defective  for  the  rea- 

tion  would  be  sufficient  also  to  charge  son  that  it  fails  to  state  that  the  female 

a  rape  committed  upon  a  female,  no  was    over    the  age  of  consent.     Mc- 

matter  whether  over  or  under  the  age  Laughlin  v.  Com.,  (Ky.  1896)  35  S.  W. 

of  consent.     But  in  such  case  it  would  Rep.  1030. 
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proved,  because  it  is  not  an  ingredient  of  the  crime.  ^ 

*.  Female  Under  Age  of  Consent.  —  On  the  other  hand, 
where  the  indictment  is  for  the  rape  of  a  female  under  the  age  of 
consent,  the  age  of  the  female  at  the  time  of  the  act  is  a  fact  upon 
which  the  criminality  of  the  act  absolutely  depends,  and  it  should 
therefore  be  clearly  and  definitely  charged.* 

c.  Form  of  Allegation.  —  The  XTswa  Fomof  AUogatton  is  that  the 
defendant  did  carnally  know  or  assaulted  with  intent  to  carnally 
know  a  certain  female,  being  then  and  there  a  female  under  the 
age  fixed  by  the  statute  under  which  the  indictment  is  drawn.* 

Ho  PartleaUr  Form  of  AUogation  as  to  the  age  of  the  female  is 
required,  and  where  the  indictment  alleges  the  age  of  the  female 
to  have  been  under  the  age  of  consent  with  such  degree  of 
certainty  as  to  enable  a  person  of  common  understanding  to 
know  what  is  intended  it  is  sufficient.* 

1.  Mobley  v.  State,  4.6  Miss.  501;  with  the  prosecution  to  abandon  that 
Nicholas  v.  State,  23  Tex.  App.  328.  allegation  and  proceed  as  on  an  ordi- 

HeooMity  to  Frore  Foroo  and  Want  of  nary  indictment.     Mosely  v.  State,  9 

Consent.  —  Where  there  is  no  allegation  Tex.   App.    137.     See  also  Yasser    v, 

that  the  female  was  under  the  age  of  State,  55  Ala.  264. 
consent,  and  the  indictment  charges        3*  In    all    such    cases    the    statute 

that  the  assault  was  committed  with  shoald  be  consulted  and  the  indictment 

intent  to  know  her,  etc.,  by  force  and  framed  to  meet  its;  requirements.     See 

against  her  will,  the  indictment  charges  supra^  I.  e.  Following  Language  of  Stat^ 

an  attempt  to  rape  a  female  of  over  the  ute, 

age  of  consent,  whatever  be  the  proof        Frooodents.  —  An  indictment  for  the 

of  her  age;  and  in  such  case  the  prose-  abuse  of  a  female  child  averring  that 

cutlon   must  prove  that  the  act  was  the   defendant  at  a  certain  time  and 

committed  by  force  and  without  her  place  did  assault  '*  one  B.  C,  a  female 

consent.    Moore  v.  State,  20  Tex.  App.  child    under    the    age    of    ten   years, 

275.  *    •    »    and  her,  the  said  B.  C,  then 

2.  Mobley  9.  State,  46  Miss.  508;  and  there  feloniously  did  *  *  *  abuse," 
Bonner  v.  State,  65  Miss.  293;  State  v,  is  not  fatally  defective  by  reason  of 
Houx,  109  Mo.  659;  Farrell  v.  State,  54  omitting  the  words"  she  then  and  there 
N.J.  L.  416;  O'Meara  v.  State,  17  Ohio  being  "  after  the  first  mention  of  the 
St.  518;  State  V.  Haddon,  49  S.  Car.  child's  name,  nor  by  omitting  to  repeat 
308;  Mosely  v.  State,  9  Tex.  App.  137;  her  age  after  the  second  mention  of 
Nicholas  v.  State,  23  Tex.  App.  329;  her  name.  Com.  v,  Sullivan,  6  Gray 
State  V.  Wheat,  63  Vt.  675:   State  v.  (Mass.)  477. 

Sullivan,  68  Vt.  543.  In  Reg.  7/.  Martin,  9  C.  &  P.  215,  38 

Upon  an  indictment  for  the  abuse  of  E.  C.  L.  87,  however,  where  the  second 

a  female  under  the  age  of  consent,  the  count  omitted    the  words  of  descrip- 

material  facts  descriptive  of  the  crime  tion  "  an  infant  above  the  age  of  ten 

are  that  the  man  is  in  legal  contem-  and  under  the  age  of  twelve  years,"  it 

plation    capable    of     committing    the  was  held  that  these  words  could  not  be 

crime,  and  that  the  female  is  under  the  imported  into  the  second  count  from 

statutory  age  of  consent,  and  that  he  the  first  by  merely  repeating  the  girl's 

has  carnally  abused  her;   and  an  in-  name. 

dictment  which    charges    these    facts  4.  State  v,  Newton,  44  Iowa  47. 

charges  the  offense  at  which  the  statute  ^  Thon  and  Thore  Boing."  —  Where  the 

was  aimed.    Farrell  v.  State,  54  N.  J.  indictment  charged    the    act  to  have 

L.  416.  been  done  on  a  certain  day  and  with  a 

lUght  to  Abandon  Allegation  of  Age.  —  female  child  under  the  age  of  twelve  it 

Upon  an  indictment  for  assault  with  was  held  not  necessary  to  repeat  the 

intent  to    commit  rape  on   a    female  words  "  then  and  there  being  "a  fe- 

nnder  the  age  of  consent,  the  allega-  male  child  under  the  age  of  twelve, 

tion  of  the  age  of  the  ffirl  is  material  State  v.  Houx,  109  Mo.  654. 

and  must  be  proved.    It  is  not  optional  Alleging  Child's  Age.  —  Where  the  iiw 
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9.  Allegation  of  Intent.  —  Under  the  indictment  for  an  assault 
with  intent  to  commit  rape,  the  intent  with  which  the  assault  was 
made  should  be  distinctly  charged.* 

Form  of  Allegation.  —  The  usual  form  of  allegation  is  that  the 
assault  was  made  **  with  intent  feloniously,"  etc.,*  but  an  allega- 

formation  alleged  an  attempt  to  com-  329;   State  v,  Powell,  106  N.  Car.  635; 

mit  rape  upon  a  female/*  being  then  State  r.  Russell,  91  N.  Car.  624;  State 

and  there  of  the  age  of  eleven  years,"  v.  Moore,  82  N.  Car.  659;    Dooley  r. 

and  it  was  objected  that  the  informa-  State,  28  Ind.  239. 

tion  did  not  show  the  child  to  have  Ko  Implied  Guilty  Intent.  —  Although 

been   under  fourteen  years  of  age,  it  in  some  minor  offenses  the  guilty  in- 

was  held  that  such  objection  was  with-  tent  is  implied  from  a  wrongful  overt 

out  merit  and  was  entirely  too  techni-  act,  and  therefore  need  not  be  stated  in 

cal  to  be  reached  otherwise  than  by  the  indictment,  and  in  other  cases  the 

special  demurrer.     People  v,  Gardner,  allegation   of  such   criminal  purpose, 

98  Cal.  127.  though  re(juired  in  the  frame  of  the  in- 

Age  of  Consent  Changed  by  Statnta.  —  In  dictment,  is  formal  so  far  as  respects 

State  V,  Casford,  76  Iowa  330,  the  in-  the  finding  of  that  purpose  as  a  fact  by 

dictment  alleged  that  the  female  was  the  jury,  because  the  law  would /n>/0 

over  ten   years  of  age.     At  the  time  facie  infer  it  from  the  act  of  which  it 

when  the  ofiTense  was  committed  the  prompted  the  perpetration,  yet  gener- 

age  of  consent  had  been  changed  by  ally,  even  at  common  law,  the  intent 

statute  to    thirteen.     The    indictment  constituting  an    act    a  capital    crime 

was  in  the  form  required  where  the  fe-  must    be    expressly    and    specifically 

male   was    over  the  age  of  consent,  alleged.     This  rule  is  exemplified  by 

The  trial  was  had  on  this  theory,  evi-  the  viotAs  felonice^  burglariUr^  and  the 

dence  was  introduced  to  show  noncon-  like.     State  v,  Martin,  3  Dev.  L.  (N. 

sent,  and  the  jury  was  charged  that  no  Car.)  329. 

conviction  could  be  had  unless  the  act  Averment  of  Intent  Dividble.  —  Where 

was  accomplished  by  force  and  against  the  indictment  charged  the  defendant 

the  will  of  the  female.     It  was  claimed  with   an   assault  and   intent  to  abuse 

that  the  mistake  of  alleging  that  the  and  carnally  know  a  female  child,  it 

prosecutrix  was  aged  over  ten  years  was  held  that  he  might  be  convicted 

instead  of  thirteen  was  a  fatal  defect,  simply  of  an  assault  to  abuse  her,  as 

but  the  court  held  that  such  an  allega-  the  averment  of  the  intention  was  di- 

tion  did  not  tend  to  prejudice  the  sub-  visible.     Rex  v.  Dawson,  3  Stark.  62, 

stantial  rights  of  the  accused  on  the  14  E.  C.  L.  163. 

merits,  and  such  objection  could   not  2.  State  z/.  Goldston,  103  N.  Car.  323; 

be  sustained.  Dooley  v.  State,  28  Ind.  239.     See  also 

Amendment.  —  Upon    an    indictment  McGuire  e^.  State,  50  Ind.  284. 

for  an  assault  with  intent  to  commit  Violently  and  Against  Will  of  Female, 

rape  the  first  count  omitted  the  words  — Where   an    indictment    for    assault 

"under   fourteen   years  of  age,"  but  with  intent  to  commit  rape  charged  the 

charged  that  the  victim  was  of  the  age  intent   as  follows:     "  With  intent  her, 

of  thirteen  years,  and  it  was  held  that  the  said  Jessie  Shines,  then  and  there 

the    trial    court    correctly    permitted  feloniously  and  unlawfully  carnally  to 

an    amendment    inserting   the    words  know  and  abuse,"  it  was  held  that  the 

**  under  fourteen  years  of  age."     Peo-  indictment  was  defective,  since  there 

pie  z/.  Goulette,  82  Mich.  36.  was  a  total  absence  of  any  words  indi- 

In  Evans  ».  State,  52  N.  J.  L.  261,  it  eating  that  the  intent  was  to  be  exe- 

was  questioned  whether  an  indictment  cuted  violently  or  against  the  will  of 

charging  rape  and  averring  that  female  the  female.     State  v,   Powell,   106  N. 

was  under  the  age  of  consent  could  be  Car.  635. 

altered  by  the  court  so  as  to  expunge  Argomentatiye   Statement. —  In  State 

the  charge  of  rape  and  to  convert  it  v.  Lung,  (Nev.  1891)  28  Pac.  Rep.  237, 

into  an  indictment  for  the  statutory  which  was  an  indictment  for  attempt  to 

ofiFenseof  carnally  abusing  such  female,  commit   rape,  it    was    charged  in  the 

1.  State  t/.  Goldston,  103  N.  Car.  323;  indictment  that  the  defendant  mixed 

State  z..  Tom,  2  Jones  L.  (N.  Car.)  414;  some  cantharides  in  some  coffee,  which 

State  V,   Martin,  3  Dev.  L.  (N.  Car.)  he  knew  a  certain  woman  was  about  to 
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tion  of  the  intent  in  the  words  of  the  statute  is  sufficient.* 

Indiotment  Good  for  Minor  Ofbnsa.  —  Although  the  intent  may  be 
defectively  charged,  yet  where  a  good  charge  of  assault  and 
battery  remains  the  whole  indictment  should  not  be  quashed.* 

10.  Felonioiuly  —  TJnlawfally.  —  The  crime  of  rape  is  of  the 
highest  order  of  felonies.  A  felonious  intent  to  ravish  and 
carnally  know  is  essential  to  the  crime  and  should  be  charged  in 
the  indictment.*  It  is  not  necessary  to  allege  that  the  assault 
was  made  feloniously,^  although  it  is  best  to  use  the  adverb 
**  feloniously  "  twice,  as  qualifying  the  assault  and  again  as 
qualifying  the  subsequent  acts.* 

drink,  there  being  no  direct  allegation  4.  State  v.  Hutchinson,  95  Iowa  566; 

that  this  was  done  with  intent  to  com-  Stale  v.  Langford,  45  La.  Ann.   1177; 

mit  rape.      It  was  argued,    however,  Fizell  v.  State,  25  Wis.  364. 

that  as  it  was  alleged  that  it  was  done  An  indictment  for  assault  on  a  fe- 

in  an  attempt  to  commit  rape,  and  an  male   under  the  age  of  consent  need 

attempt  necessarily  included  an  intent  not  allege  that  the  assault  was  unlaw- 

to  commit  the  crime,  it  followed  that  ful.     Barnard  v.  State,  88  Wis.  656. 

the  intent  was  sufficiently  stated.     The  5.  State  v.  Porter,  48  La.  Ann.  1539. 

court  held  that  this  was  at  best  merely  Bepetition   of  Word  "  Pelonioasly."  — 

an  argumentative  statement  of  the  fact,  Where  the  indictment  charged  that  the 

which  was  not  permissible  in  the  in-  defendant,  "  with  force  and  arms,  in 

dictment.  and  upon  one  Nelly  Edwards,  a  female 

1.  Dooley  v.  State,  28  Ind.  239.  over  the  age  of  ten  years  then  being, 
An  indictment  alleging  that  an  as-  violently  and  feloniously  did  make  an 

sault  was  made  with  "  intention  "  to  assault,  and  her,  the  said  Nelly  Ed- 
ravish  is  good,  where  the  word  used  in  wards,  then  and  there  forcibly  and 
the  statute  is  with  "  intent,"  etc.  against  her  will  did  then  and  there 
State  V.  Tom,  2  Jones  L.  (N.  Car.)  414.  ravish  and  carnally  know,  against  the 

2.  McGuire    v.   State,    50   Ind.    284;  peace,"  etc.,  it  was  held  that  the  word 
Com.  V.  Kennedy,  131  Mass.  587.  **  feloniously  "   should   have  been  re- 

Intantion  to  Commit  Bape  on  or  npon  peated   in  connection   with   the   word 

the   Person.  —  Where    the   information  "ravish."     Hays    v.   Stale,    57   Miss, 

charged  that  J.   M.  "  did   unlawfully,  783.     But  see  State  v.  Casford,  76  Iowa 

feloniously,  with  force  and   violence,  330,  where  the  indictment  alleged  that 

assault  A.  W..   a  female  child  under  the  accused  "  feloniously  "   made  an 

fourteen  years  of  age,  with  intent  to  assault  upon  the  female  and  did  then 

commit  rape,  and  without  her  consent  and  there  ravish  and   carnally   know 

and  against  her  will,"  it  was  held  that  her  forcibly  and  against  her  will.     It 

enough  appeared  to  show  upon  whom  was  held   that   the  consummation   of 

therape  was  intended  to  be  committed,  the    offense   was    sufficiently  charged 

and  tf&at  the  failure  specifically  to  al-  although  the  word  "  feloniously  "  was 

lege  an  intent  to  commit  rape  on  or  not  repeated   in   connection   with  the 

upon  the  person  named  was  not  ground  charge  of  ravishing  and  carnally  know- 

for  setting  aside  the  information.     Peo-  ing. 

pie  V.  Mesa,  93  Cal.  580.  Under  the  Tennessee  Statute  the  indict- 

8.  Sullivant    v.   Slate,    8    Ark.   404;  ment  should  charge  that  the  defendant 

Kessler  v.  Com.,   12   Bush  (Ky.)   18;  did  feloniously  make  an  assault,  using 

Hall  V,  Com.,  (Ky.  1894)  26  S.  W.  Rep.  the  word  "  feloniously  "  in  relation  to 

8;    State  v.  Porter.  48  La.  Ann.   1540;  the  assault,  and  to  charge  that  he  made 

Hays  V.  State,  57  Miss.  783;    State  v.  an  assault  with  intent  "  feloniously  to 

Scott,  72  N.  Car.  461.  ravish  "  charges  only  a  misdemeanor 

Mauaohusetts  Statute.  —  The  omission  with  the  aggravating  circumstances  of 

to  aver  that  the  act  was  done  "  feloni-  an  intent  to  commit  a  felony.     Jones  v. 

ously  'is  not  a  fatal  defect  since  the  State,  3    Heisk.  (Tenn.)  445;    Nevills 

Massachusetts   statute  of  1852,  c.  37,  w.  State,  7  Cold w.  (Tenn.)  78;  Williams 

§  3  (Pub.  Stat.  1882,  c.  210,  §  2).     Com.  v.  State,  8  Humph.  (Tenn.)  585. 

9.  Scannel,  Ji  Cusb.  (Mass.)  548.  TTnlawftdly.  —  *'  The     term    '  unlaw- 

655  Volume  XVII. 


Indiotme&t  for  Bape  or  Aisanlt  RAPE.  Allogatton  of  Vioreo. 

11.  Carnal  Knowledge.  —  It  does  not  seem  entirely  clear  whether 
an  averment  that  the  accused  "  carnally  knew  "  the  female  is 
necessary  in  an  indictment  for  rape.^  In  view  of  the  conflict  of 
authority  on  the  point,  and  also  of  the  fact  that  carnal  knowledge 
is  a  constituent  element  of  the  crime,  it  would  be  best  to  insert 
an  allegation  in  regard  thereto.*  But  it  is  not  necessary  to 
specify  in  what  manner  the  carnal  knowledge  was  had.' 

12.  Allegation  of  Force  — Want  of  Consent — a.  Female  Over 
Age  of  Consent.  —  It  is  an  essential  constituent  of  the  crime 
of  rape  upon  a  woman  who  has  arrived  at  the  age  of  consent  that 
the  act  should  have  been  committed  by  force  and  against  her  will ; 
hence  the  indictment  should  allege  a  carnal  knowledge  by  force.* 

fully/  which  is  frequently  used  in  the  "  ravished,"   but    doubts    whether    it 

description  of  the  offense,  is  unneces-  must  also  charge  that  the  defendant 

sary  wherever  the  crime  existed  at  com-  had  carnal  Icnowledge  of  the  female, 

mon    law  and    is  manifestly    illegal,  though  he  advises  its  insertion.     Quoted 

*    *    *    But  if  a  statute,  in  describing  in  Harman  v.  Com.,  12  S.  &  R.  (Pa.)  69. 

an  offense  which  it  creates,  uses  the  Minnesota.  —  In  O'Connell  v.  State,  6 

word,  the  indictment  founded  on  the  Minn.  279,  it  was  held  that  the  wonds 

act  will  be  bad  if  it  be  omitted."      i  '*  feloniously  did  ravish  "  were  suffi- 

Chitty's  Crim.  Law  2^1^  quoted  in  Bar-  cient    without    the    words   "  carnally 

nard  v.  State,  88  Wis.  650.              .  know  "  and  '*  forcibly  and  against  her 

In   Weinzorpflin  v.  State,  7  Blackf.  will.*' 

(Ind.)  186,   it  was  held  that  although  2.  Ghaiginjf  in  the  Diidnnetive.  —  Un- 

the  word  *'  unlawfully  '*  was  omitted  der  an    indictment    charging    in    the 

in  the  indictment,   yet  where  the  de-  disjunctive  that   the  defendant  *'  did 

scriptionof  the  rape  was  in  accordance  carnally  know  or  abuse  in  the  attempt 

to  the  common-law  definition  of  the  to  carnally  know  "  a  female  child  un- 

offense  it  was  sufficient.  der  ten  years  of  age,  a  verdict  of  guilty 

Omission    Cored    After  Yordiet.  —  An  is  sufficient  and  is  no  ground  of  error 

omission  to  charge  in  the  words  of  the  or  arrest  of  judgment.      Johnson  v, 

statute  that  the  act  was  "  unlawfully  "  State,  50  Ala.  456. 

committed  is  cured  after  verdict  and  8.  McMath  v.  State,  55  Ga.  308. 

cannot  be  objected  to  at  that  stage  of  Seznal  Bodily  Conneotion.  —  In  Com.  v. 

the  proceedings.     Com.    v,  Bennet,  2  Squires,  97  Mass.  59,  it  was  objected  that 

Va.  Cas.  237.  the  indictment  did  not  expressly  allege 

Knowingly  —  Wilfnlly.  —  Upon  an  in-  that  the  defendant  had  carnal  knowl- 

dictment  for  the  abuse  of  a  female  un-  edge  of  the  body  of  the  prosecutrix* 

der     the    age    of    consent    it    is    not  but  it  was  held  that  the  words  "  carnal 

necessary  to  allege  that  the  act  was  knowledge  "  of  a  woman  by  a  man 

done     "knowingly     and     wilfully."  have  the  meaning  of  sexual  bodily  con- 

Holton  V,  State,  28  Fla.  308.    See  also  nection,  and  these  words  without  more 

State  V,  Home,  20  Oregon  485,  holding  were  sufficient. 

that  an  allegation  to  such  e^ect  may  4.  State  v.  Murphy,  6  Ala.  770;  Sul- 

be  rejected  as  surplusage.  livant  v.  State,  8  Ark.  404;   Com.  v, 

1.  Sullivant  v.  State,  8  Ark.  404.  Fogerty,    8    Gray    (Mass.)   491 ;    Don 

Lord  Hale  and  Lord  Coke  say  that  the  Moran  v.  People,  25  Mich.  356;  State 

words  rapuit   and    carnaliter   <ognovit  ».  Maxon,  57  Hun  (N.  Y.)  367;  State  v. 

ought  both  to  be  inserted;   it  would  Jim,  i  Dev.  L.  (N.  Car.)  142;  Elschlep 

be   very  unsafe  to  omit  the  latter,     i  v.  State,  iz  Tex.  App.  301;  Nicholas  9. 

Hale  P.  C.  632;  3  Inst.  60,  quoted  in  Sute,  23  Tex.  App.  325.    See  xi^a,  I. 

Sullivant  v.  State,  8  Ark.  404.  8.  Aliegation  of  Age. 

Hawkins  thinks  that  the  rape  is  suffi-  "  It  u  of  the  Very  Iwwiee  of  the  dime 

ciently  ascertained  by  the  words  felo-  of  Bape  that  it  be  done  forcibly  and 

nice  rapuit,   without  adding  carnaliter  against  the  will  of  the  female  on  whom 

cognovit,    2  Hawk.  P.  C,  c.  25,  §  56.  it  is  committed.     Every  crime  consists 

Chitty     says     that    the    indictment  of  certain  facts  and  circumstances,  and 

should    contain    the    technical    word  it  is  not  sufficient  to  allege  in  general 
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b.  Female  Under  Age  of  Consent.  —  On  the  other  hand, 
an  indictment  for  having  carnal  knowledge  of  a  female  under  the 
age  of  consent  need  not  allege  that  the  offense  was  committed  by 
force  and  against  her  will,  the  equivalent  of  such  requirement 
being  found  in  the  allegation  that  she  was  of  tender  years.' 

c.  Female  Mentally  Incapable.  —  The  same  rule  applies 

terms  that  the  offense,  by  name,  has  threats,  or  fraud,  and  want  of  consent, 

been  committed;  but  it  is  necessary  to  None  of  these  elements  is  required,  be- 

charge  those  facts  and  circumstances  cause  the  carnal  Icnowledge  of  a  female 

with  requisite  certainty  in  order  that  under  the  age  of  consent  is  in  itself,  ipso 

the  accused  may  be  apprised  of  what  facto^  rape.     Nicholas  v.  State,  23  Tex. 

it  is  that  he  is  called  upon  to  answer."  App.  325;  Moore  v.  State,  20 Tex.  App. 

Sullivant  v.  State,  8  Arlc.  404.  278.    See  also  Farrell  v.  State,  54  N.  J. 

Insttfleiant  Allegation  of  Poroe.  —  An  L.  416. 

indictment  charging  an   assault   with  Snrpliuage.  —  Hence,     where      such 

intent  to  ravish  and  further  alleging  allegations  are  made  they  may  be  re- 

that  carnal  knowledge  was  obtained  of  jected  as  surplusage  and  need  not  be 

the  female   without  her  consent  and  proved.     Davis  v.  State,  42  Tex.  229. 

against  her  will  is  not  a  good  indict-  Female   under  Age  Consenting  to  Aot. 

ment,  because  it  alleges  neither  that  —  Where  the  indictment  charges  that 

the  accused  obtained  the  carnal  knowl-  the  act  was  done  by  force  and  against 

edge  by  force  nor  that  he  ravished  the  the  will  of  the  female,  and  that  she  was 

female.    Elschlepz^.  State,  11  Tex.  App.  under  the  age  of  consent,  the  accused 

301.  may  be  convicted  if  the  jurors  believe 

1.  California,  —  People   v.   Rangod,  that  she  was  under  such  age,  although 

112  Cal.  669;    People   v,  Verdegreen,  she  consented  to  the  act.    Lawrence  v, 

X06  Cal.  211.  Com.,  30  Gratt.  (Va.)  845. 

Dakota,  —  Territory     v,     K-eyes,     5  Presumption  of  Law.  —  In  People  v, 

Dakota  244.  Ten  Elshof,  92  Mich.  171,  the  informa- 

Florida,  —  Holton   v.   State,   28  Fla.  tion  charged   that  the  defendant  did 

308.  with  force  and  arms  make  an  assault 

Illinois.  —  Porter  v.  People,  158  111.  upon    the    prosecutrix,    she    being    a 

372.  female  child  under  the  age  of  fourteen, 

A^affjoj.  —  State  ef.  Woods,  49  Kan.  etc.,  and  it  was  claimed  that  the  in- 

237.  formation  was  defective  In  that  it  In- 

Kmtucky,  —  Proctor   v.  Com.,  (Ky.  troduced  an  element  of  assault  which 

1892)  20  S.  W.  Rep.  213.  was  not  included   by    statute  in   the 

Maine.  —  State  v.  Black,  63  Me.  211.  offense.       The     court    held    that    an 

Michigan,  —  People    v.    Courier,   79  assault  was  involved  in   the  ofifense, 

Mich.   366;    People    v,    McDonald,    9  and  that  the  law  conclusively  presumes 

Mich.   150;    People  v.  Ten  Elshof,  92  that  a  female  within  the  age  fixed  by 

Mich.  171.  statute   is  incapable  of  consent,   and 

Missouri,  —  State  v,  Wray,  109  Mo.  therefore  the  act  is  by  force  and  arms. 

594.  See  also  People  v,  McDonald,  9  Mich. 

Nebraska,  —  Davis  v.  State,  31  Neb.  150. 

247.  XTnneoeiiary  Allegation  of  Poroe.  —  In 

New  Jersey,  —  Farrell  v.  State,  54  N.  State  v,  Grossheim,  79  Iowa  79,  it  was 

J.  L.  416.  objected  that  the   indictment  charged 

Texas,  —  Moore    v.   State,   20   Tex.  an  assault  by  force   and  against   the 

App.  278;    Nicholas  v.  State,  23  Tex.  will  of  the  person  assaulted,  whereas 

App.   325;    Davis    V,    State,    42  Tex.  the  female  was  under  the  age  of  con^ 

229.  sent  and  consequently  had  no  will  of 

Poroe,  Threats,  Praud.  —  Upon  an  in-  her  own,   and  the  real  offense  com- 

dictment  for  rape  upon  a  female  under  plained  of  was  an  attempt  to  carnally 

the  age  of  consent,  none  of  the  essen-  know  and  abuse  a  female  child  under 

tial  elements  of  rape,  as  it  is  constituted  the  age  of  consent.    The  indictment  in 

when  committed  on  a  woman,  is  re-  this  form  was  held  sufficient,  however, 

auired  to  be  either  alleged  or  proved;  on  the  authority  of  State  v,  Newton,  44 

lat  is,  the  essential  elements  of  force,  Iowa  45. 
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to  females  mentally  incapable  of  opposing  the  act,  and  in  such 
cases  there  need  be  no  all^ation  that  it  was  done  with  or  with- 
out the  consent  of  the  female.  ^ 

d.  Form  of  Allegation  —  (n  In  General.  —  Want  of  consent 
on  the  part  of  the  female  being  the  gist  of  the  crime  of  rape,  the 
indictment  should  contain  an  allegation  of  force  or  some  word  of 
equivalent  signification.* 

An  AUegatimi  tlukt  the  Aet  Wm  Dom  YidlBBtly  is  equivalent  to  an  allega- 
tion that  it  was  done  by  force,  threats,  or  fraud.* 

Felonioiuly  IMd  BaTiili  and  CanuiUy  Know.  —  And  so  an  allegation  that 
the  defendant  "  feloniously  did  ravish  and  carnally  know  '*  the 
female  is  equivalent  to  an  allegation  that  the  act  was  committed 
forcibly  and  against  her  will.* 

1.  Caruth  v.  State,  (Tex.  Crim.  App.  act  to  be  done  forcibly;  •  •  • 
1894)  25  S.  W.  Rep.  778;- State  v.  En-  althou^^h  ravishing  would  seem  10  im- 
right,  90  Iowa  520.  ply  force,  yet  it  is  necessary  to  charge 

2.  State  V.  Blake,  39  Me.  322;  Bon-  force  expressly,  in  some  appropiiate 
ner  v.  State,  65  Miss.  293.  language."     QuoUd  in  State  v,  Powell, 

In  Harman  v.  Com.,  12  S.  &  R.  (Pa.)  106  N.  Car.  635. 
69,  the  court  said;  "That  the  indict-  In  Smith  v.  State,  12  Ohio  St.  466, 
ment  need  not  aver  that  the  rape  was  the  indictment  charged  that  "  the  de- 
committed  against  the  will  of  the  fendant,  with  force  and  arms,  in  and 
woman  sterns  to  be  the  opinion  of  upon  one  Desire  Franks  did  unlawfully 
authors  of  the  highest  authority.  Lord  and  feloniously  make  an  assault  with 
Hale,  in  enumerating  the  essential  intent  unlawfully  and  feloniously  to 
parts  of  the  indictment,  says  that  it  carnally. know  and  abuse  the  said  De- 
must  contain  the  moids  felanici  rapuW  sire  Franks,*'  etc.  The  court  said: 
and  carnaliter  cognovit.  I  Hale  632.  '*  It  is  not  averred  in  either  count  that 
Hawkins  thinks  that  the  rape  issuffi-  the  assault  was  made  with  the  intent 
ciently  ascertained  by  the  words  felo-  to  have  carnal  knowledge  of  the  said 
nice  rapuit,  without  adding  carnaliter  Desire  Franks  *  forcibly  and  against 
cognovit.  Hawk.  bk.  2,  c.  25,  §  56.  her  will,'  nor  are  any  other  words  of 
Chitty  *  *  *  says  the  indictment  equivalent  import  employed.  For 
must  charge  the  offense  to  have  aught  that  is  alleged  she  may  have  con- 
been  committed  feloniously,'  and  sented  to  all  that  was  done  or  attempted 
contain  the  technical  word  '  ravished;'  by  the  accused,  and  such  must  be  the 
whether  it  must  also  charge  that  construction  of  the  indictment  in  the 
the  defendant  had  'carnal  knowl-  absence  of  such  averment."  Quoted  in 
edge  '  of  the  woman  he  considers  State  v,  Powell,  106  N.  Car.  635. 
doubtful,  but  advises  the  insertion  of  8.  Gutierrez  v.  Stale,  44  Tex.  587; 
those  words.  3  Chitty  812.  E^st,  in  Walling  v.  Stale,  7  Tex.  App.  626; 
his  treatise  on  Criminal  Law  (ist  vol.  Com.  v,  Fogerty,  8  Gray  (Mass.)  491; 
447),  says  the  indictment  must  charge  State  v.  Williams,  32  La.  Ann.  336. 
that  the  defendant  '  feloniously  rav-  Compare  State  v.  Blake,  39  Me.  322. 
ished  '  her.  It  may  be  fairly  con-  4.  Harman  v.  Com.,  12  S.  &  R.  (Pa.) 
eluded,  from  all  these  authorities,  that  69;  Williams  v.  State,  i  Tex.  App.  90; 
the  words  *  against  her  will '  are  not  State  v.  Mueller,  85  Wis.  203. 
essenti  .!."  muitrations.  —  An  indictment  charg- 

ninstratioiu    of   Bnle.  —  In    Cato    v,  iag  that  the  defendant  "  did  then  and 

State,  9  Fla.  163,  it  was  held  that  it  was  there   violently  and  feloniously  rape, 

not  sufficient  to  charge  the  jui-y  that  ravish,  and  carnally  know  "  the  female 

'*  if  a  man  have  carnal  knowledge  of  a  is  sufficient  to  charge  a  rape  by  force, 

woman  against  her  will,"  he  may  be  Walling  7.   Stale,   7    Tex.   App.   625. 

convicted,    but   the   charge  should   be  Compare  State  v.  Jim,   i   Dev.   L.  (N. 

"  forcibly  and  against  her  will."  Car.)  142,  in  which  case  the  court  said: 

In  State  v.  Johnson,  67  N.  Car.  55,  '*  Rape  is  the  carnal  knocvledge  of  a 

the  court  said  that  "  thete  is  no  doubt  female  forcibly  and  against  her  will, 

that  the  indictment  must  charge  the  These  essential  requisites,  '  forcibly' 
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An  Allegation  that  the  Aot  Was  Committed  by  Foroe  and  Yiolenee  and  against 
the  will  and  consent  of  the  female  is  equivalent  to  alleging  that 
her  resistance  was  overcome  by  violence  or  threats.  ^ 
^{2)  Use  of  Word  " Ravish/*  —  The  words  "ravish"  or 
**  ravished  *'  imply  force  and  violence  on  the  part  of  the  man  and 
want  of  consent  on  the  part  of  the  woman.*  And  since  these 
facts  constitute  essential  ingredients  of  the  crime  of  rape,  it  is 
best  that  one  or  the  other  of  these  words  should  be  employed  in 
charging  the  offense.' 

In  Indiotments  for  Aisaolt  with  intent  to  commit  rape  ^  and  assault 
upon  a  female  under  the  age  of  consent  *  these  words  have  no 

and  'against  her  will/ are  omitted  in  Where  the   indictment  alleges  that 

this  indictment.     But  it  is  said   that  the  act  was ^lone  against  the  will  of  the 

as  the  word  '  ravish  'of  itself  implies  female,  the  prosecution  gives  notice  by 

that   the   act    was  done   forcibly  and  such  allegation  that  it  takes  upon  itself 

against  the  will  of  the  female,  the  words  the  proof  of  that  fact.     State  v,  Gaul, 

'  feloniously  ravished  '  supply  this  de-  50  Conn.  578;  Yasser  v.  State,  55  Ala. 

feci.    This  would  be  transferring  from  264. 

the  court  to   the   jury   the  right  and  2.  Harman  v.  Com.,  12  S.  &  R.  (Pa.) 

power  of  drawing  inferences  of  law;  69;  Williams  v.  Slate,  i  Tex.  App.  92; 

they,  and  not  the  court,  would  decide  Elschlep  v.  State,   11   Tex.  App.  301; 

what  acts  did  and  what  did  not  amount  Gibson  t-.  State,  17  Tex.  App.  577. 

to  rape.     The  law,   therefore,    in    this  8.  Sullivant    v.   State,   8  Ark.    404; 

and  all  other  cases,  requires  the  facts  O'Connell     v.     State,    6    Minn.    285; 

which    constitute    the    ofifense    to    be  Gouglemann   v.    People,   3    Park  Cr. 

stated,  that  the  jury  may  affirm  ihem  Rep.  (N.   Y.  Supreme  Ct.)  15:  Chris- 

or    not    according   to    the   evidence."  tian  v.  Com.,  23  Gratt.  (Va.)  957.     See 

QuoUui  in  State  r.  Powell,  106  N.  Car.  also  Harman  v.  Com.,  12  S.  &  R.  (Pa.) 

635.  69;    Davis  V.  State,  42  Tex.  228;  Wil- 

1.  People  7'.  Pacheco,  70  Cal.  473.  liams  v.  Stale,  i  Tex.  App.  93;  Gibson 

Charaoter  of  Foroe.  —  It  is  not  neces-  r.  State,  17  Tex.  App.  577. 

sary  to  allege  the  character  of  the  force  At  Common  Law  the  Indictment  Should 

or  specify  the  threats  used.    Cooper  v.  Charge  that  the  defendant  "did  rav- 

State,  22  Tex.  App,  429.  ish,     and  the  use  of  the  word  '*  rape  ** 

Alleging    Seoistanoe.  —  An  allegation  in  its  stead  was  insufficient.    See  Davis 

that   the   defendant   did  '*  feloniously  v.  State.  42  Tex.   228.     See  also  Har- 

make  an  assault,     ♦    »    •    attempting  man  v.  Com.,  12  S.  &  R.  (Pa.)  69. 

by  force,  threats,  and  violence  to  have  Soffloienoy  of  Word  "  Baviflh."  —  The 

carnal  knowledge  of*  a  female  with-  use  of  the  word  "  ravish  "  renders  the 

out   her   consent,  is  equivalent   id   a  use  of  the  words  '*  without  the  consent 

statement  that  she  resisted,  and  under  and  against  the  will  of  "  surplusage, 

such  allegation  evidence  that  she  re-  and  they  may  be  rejected.     Gibson  v. 

sisted  is  permissible.     Harmon  v,  Ter-  State,  17  Tex.  App.  574. 

rilory,  5  Okla.  368.  4.  State   r.    Meinhart,    73   Mo.    568; 

Against  Her  WiU  —  Without  Her  Con-  Stale  v.  Prather,  136  Mo.  24;   People 

•ent.  —  An  allegation  that  the  act  was  v.  McDonald,  9  Mich.  150. 

committed  against  the  will  and  consent  6.  McComas   z/.   State,    11  Mo.   116; 

of  the  female  is  equivalent  to  ihe  aver-  State  v.  Jaeger,  66  Mo.  175. 

ment    "  without    her    consent,"    and  In  State  v.  Smith,  Phil.  L.  (N.  Car.) 

under  such  indictment  evidence  is  ad-  302,  which  was  an  indictment  forabus- 

missible  that  she  was  under  the  con-  ing  a  female  child  under  the  age   of 

senting  age,  such  evidence  supporting  consent,  it  was  moved  in  arrest  of  judg- 

the  averment  "  without  her  consent.**  ment  that  the  indictment  did  not  charge 

State  V.  Tackson.  46  La.  Ann.  547.  that   the   prisoner  did  "  ravish  '*    the 

An  allegation  that  the  act  was  done  child.     It  was  held  that  such  an  alle- 

**  against  her  will  '*  is  sufficient  with-  gation    was    not   necessary;    that   the 

out  the  further  words  "  and  consent."  offense  consisted  not  in  ravishing  but 

State  V,  Gaul,  50  Conn.  578.  in  carnally  knowing  and  abusing  the 
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such  technical  value  as  renders  their  use  imperatively  necessary, 
and  if  words  which  describe  the  offense  are  employed  they  will 

be  taken  according  to  their  legal  import.^ 

13.  Joinder  of  Defendantd.  —  All  persons  aiding  in  the  commission 

of  rape  are  principals  and  may  be  jointly  indicted  and  convicted.* 
In  such  case  the  indictment  may  lay  the  act  to  have  been  done 

by  all,  or  may  charge  it  to  have  been  done  by  one  and  abetted 
by  the  rest.* 

child,  and  that  if  her  consent  were  Mass.    349;    Com.    v,    McCarty,    165 

proved    it    would    avail  the  prisoner  Mass.  37. 

nothing.  Michigan.  —  Strang    v.    People,    24 

TTse  oif  Word  ''Bape."  —  Where  an  in-  Mich,  i;  People  v.  Chapman,  62  Mich, 

formation    charged  a  certain    person  280;  People  v.  Flynn,  gis  Mich.  276. 

with  an  attempt  carnally  and  unlaw-  New  York,  —  People  v.  Batterson,  50 

fully  to  know  a  female  child  under  the  Hun  (N.  Y.)  44,  6  N.  Y.  Crim.  Rep.  173. 

age  of  ten  years,  it  was  held  sufficient  North    Girolina,  —  State  v,  Jordan, 

over  an  objection  that  the  word  "  rape  "  no  N.  Car.  491. 

was  not  used   therein,  and  a  verdict  Ohio.  —  Howard  v.  State,  11  Ohio  Sl 

that  the  defendant  was  "  guilty  of  an  328. 

attempt  to  commit  a  rape,  as  charged,'*  England,  —  Reg.  v,  Hapgood,  L.  R. 

was  held  to  be  a  fair  response  to  the  i  C.  C.  221,  39  L.  J.  M.  C.  82,  21  L.  T. 

issue    and    not    a   material   variance.  N.  S.  678,   18  W.  R.  356;  Reg.  v,  Cris- 

State  V,  Hart,  33  Kan.  218.  ham,  C.  &  M.  187,  41  E.  C.  L.  106. 

Surplusage.  —  In    State  v,   Prather,  8.  Strang    v.   People,   24  Mich.    13, 

Z36  Mo.  24,  it  was  held  that  the  word  auoHng  i  Russ.  on  Crimes  30.     See  also 

rape,  not  being  necessary,  might  be  re-  Reg.  v,  Crisham.  C.  &  M.  187,  41  £. 

jected  as  surplusage.  C.  L.  106. 

1.  People  V,  McDonald,  9  Mich.  151;  In  Rex  v.  Gray,  7  C.  &  P.  164,  32  E. 
State  V.  Meinhart,  73  Mo.  568.  C.  L.  480,  Coleridge,  J.,  sustained  an 

lUvstrationi.  —  In  Witherby  t-.  State,  indictment  which  in  one  count  charged 

39  Ala.  702,  the  indictment  charged  an  A  as  principal  in  the  first  degree  in 

assault  on  a  female  under  the  age  of  rape  and  B  as  present  aiding  and  abet- 

consent  '*  with  intent  to  ravish  her.*'  ting,   while  in  another  count   B  was 

In  People  v.  Brown,  47  Cal.  447,  the  charged  as  principal  in  the  first  degree 

indictment  charged  an  assault  upon  a  and  A  as  aiding  and  abetting.     Quoted 

woman  "  with  intent  then  and  there  to  in  Strang  v.  People,  24  Mich.  14. 

commit  an  act  of  sexual  intercourse.*'  A  General  Conviotion  of  a  Defmidaiit 

In  each  case  the  indictment  was  held  charged  both  as  principal  in  the  first 

sufficient.  degree  and  as  an  aider  and  abettor  in 

Attempt  to  Commit  Bape.  —  In  Chris-  the  crime  is  valid  on  the  count  charg- 

tian  V,  Com.,  23  Gratt.  (Va.)  954,  which  ingJiim  as  principal.     Rex  v.  Folkes,  i 

was  a  prosecution  for  attempt  to  com-  Moody  354. 

mit  rape,  the  court  held  that  upon  an  Evidenoo    under  Indiotmont  Charging 

indictment  for  the  attempt  there  should  Defendant  as  PrindpaL  —  An  indictment 

be  set  out  a  complete  description  of  the  charging    one    of    the    defendants  as 

crime  of  rape,  in  the  terms  in  which  principsd  will  be  sustained  by  evidence 

that  offense  would  be  charged,  and  that  showing  that  he  was  present  and  aided 

without  the  insertion  in  the  indictment  and  abetted  in  the  commission  of  the 

of  Uie  word    "  ravish  '*   it  would  be  offense.     People  v,  Batterson,  50  Hun 

faully  defective  even  after  verdict.  (N.  Y.)  44,  6  N.  Y.  Crim.  Rep.  173. 

2.  Arkansas,  ^UttLTiis    v.    State,     5  Eleetion  of  Counts.  —  Where  the  indict- 
Ark.  230.  ment  charged  the  defendant  as  princi- 

Iowa,  —  State  v,  Comstock,  46  Iowa  pal  In  the  first  degree  and  as  an  aider 

265.  and  abettor  in  the  crime  evidence  may 

Kansas.  —  State  v.  Boyland,  24  Kan.  be  received  of  several  rapes  on  the 

x86.  same  female  at  the    same  time  and 

Kentucky.  —  Kessler    v.    Com.,     12  place  by  the  defendant  and  other  per- 

Bush  (Ky.)  18.  sons,  and  the  prosecution  will  not  be 

Massachusetts,  —  Com.  v.  Dean,  109  compelled  to  elect  upon  which  oonni 
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Separate  Txlalf.  —  Although  two  or  more  have  been  jointly 
indicted,  yet  they  will  be  entitled  to  separate  trials  if  they  show 
good  cause  for  such  severance.^ 

14.  Joinder  of  Connti  —  a.  In  General  —  Bape  and  Anauit  with 
InteBt  to  Commit.  —  The  crimes  of  rape  and  assault  with  intent  to 
commit  rape  are  felonies  of  the  same  class  and  may  be  joined  in 
the  same  indictment.* 

Yarying  OhargM  to  Moot  Age  of  7omalo.  —  So  the  indictment  may  com- 
bine a  charge  of  carnally  knowing  and  abusing  a  female  under  the 
age  of  consent  with  a  charge  of  rape  on  the  same  female  with 
force  and  against  her  will.* 

Ajsault  with  Intent  to  Commit  and  Attempt  —  A  count  for  assault  with 
intent  to  commit  rape  may  be  joined  with  a  count  charging  an 
attempt  to  commit  the  crime.* 

Charging  Honoonient  and  Mental  Inoapadty  of  Pemale.  —  And  a  count 
charging  the  carnal  knowledge  of  a  female  by  force  and  without 
her  consent  may  be  joined  with  a  count  charging  the  abuse  of  a 
female  mentally  incapable  of  opposing  the  act.^ 

Froieentor  Hot  Compelled  to  Eleot.  —  In  all  such  cases  the  question 
whether  the  prosecution  should  be  required  to  elect  upon  which 
count  it  will  go  to  trial  is  regulated  by  sound  judicial  discretion^ 
but  as  a  rule  no  election  wilf  be  required  where  the  different 
counts  relate  to  one  transaction.* 

b.  Added  Counts.  —  According  to  the  practice  in  several  of 

the  trial  will  be  had.    Rex  v.  Folkes,  i  rape.    People  v.  Draper,  28  Hun  (N. 

Moody  354.  Y.)  I. 

1.  Dennis  v.  State,  5  Ark.  232.  8.  Grimes    v.    State,   105    Ala.    86; 

2.  Poison  V.  State,  137  Ind.  519;  Beason  v.  State,  72  Ala.  193;  State  v. 
Mills  V,  State,  52  Ind.  187;  People  v,  Honx,  109  Mo.  654;  State  v.  Dalton, 
Tyler,  35  Cal.  553;  Prindeville  v.  106  Mo.  463;  Wright  v.  State,  4 
People,  42  III.  217:  State  v,  Sutton,  4  Humph.  (Tenn.)  194. 

Gill  (Md.)494;  Bark  v.  Sute,  2  Har.  &  Indiotmont  Hot   DapUdtona.  —  Where 

J.  (Md.)  426;  Stevens  v.  State,  66  Md.  the  rape  of  a  female  child  under  the 

202;    Com.   V,   Thompson,   116  Mass.  age  of  consent  and  also  the  rape  of  the 

346;  State  V,  Johnson,  30  N.  J.  L.  185;  same  female  without  the  allegation  as 

Cook  V,  State,  24  N.  T.  L.  843;  People  to  her  age  were  charged  in  an  indict- 

r.  Draper,  28  Hun  (N.  Y.)  2;  People  ment   all  in  one  connection,  without 

V,  Satterlee,  5  Hun  (N.  Y.)  167.     See  punctuation  and  run  together  in  one 

also  Farrell  v.  State,  54  N.  J.  L.  416.  sentence,  and  all  the  facts  necessary  to 

Indletment  Hot  Dafiieitoiui.  —  An  in-  constitute  the  crime  were  set  forth  in 

dictment  charged  that  the  defendant  each  charge,  it  was  held  that  the  in- 

*'  in  and  upon  Emma  I.  Lacey  feloni-  dictment   contained  two   counts  and 

ously    and     violently    did    make    an  properly  charged  the  offenses  of  ravish- 

assault,  and  her,  the  said   Emma  I.  ing  a  female  child  under  the  age  of 

Lacey,  then  violently  and  against  her  consent  and  a  woman  over  that  age. 

will   feloniously  did  ravish    and  car-  State  v,  Dalton,  106  Mo.  463. 

nally  did  know,  against  the  form  of  4.  Reagan  e^.  State,  28  Tex.  App.  227. 

the  statute,"  etc.     The  defendant  de-  See  t»/ra,  II.  Indictment  for  Attempt  to 

murred  on  the  ground  that  the  indict-  Commit, 

ment  charged  two  offenses  in  the  same  6.  Thompson  v.  State,  33  Tex.  Crim. 

count,  to  wit,  an  assault  and  the  crime  Rep.  472. 

of  rape.     The  demurrer  was  overruled  6.  Grimes    v.    State,    105    Ala.    86; 

on  the  ground  that  the  assault  charged  Beason  v.  State,  72  Ala.  193;  Mills  9. 

was  only  an  element  of  the  offense  of  State,  52  Ind.  187;  State  v,  Honx,  X09 
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the  states  an  additional  count  may  be  joined,  charging  an  act 
which  is  merely  an  incident  of  the  crime  of  rape,  and  which  is 
usually  the  subject  of  a  distinct  indictment.* 

The  Yarioiw  Means  of  Conunlttin|f  the  Qffenie  when  alleged  conjunctively 
will  not  render  the  indictment  bad  for  duplicity.* 

n.  IHDICTMEHT  FOB  ATTEMPT  TO  COMMIT.  —  The  indictment  in 
this  class  of  cases  is  governed  by  the  general  rules  as  to  indict- 
ments for  attempt  to  commit  crimes.*  The  indictment  should 
charge  an  actual  attempt  to  commit  the  crime,^  and  it  must  be 

Mo.  654;    People  v,  Satterlee,  5  Hun  Act  No.  153)  for  taking  indecent  and 

(N.  Y.)  167;  Wright  e^.  State,  4  Humph,  improper    liberties    with  «  her    person 

(Tenn.)  194;  Thompson  v.  State,  33  Tex.  without  then  and  there  committing  or 

Crim.   Rep.  472;    Porath  v.  State,  90  intending  to  commit  the  crime  of  rape. 

Wis.  527;  Jackson  v.  State,  91  Wis.  253.  a  conviction  of  the  latter  offense  acquits 

1.  Bastardy.  —  In  Com.  v.  Lewis,  140  the  defendant  of  the  former.     People 

Pa.  St.  561,  the  first  count  charged  an  v.   Partridge,   86  Mich.   243.     In   this 

assault  and  battery,  the  second  assault  case  the  evidence  tended  to  show  that 

and  battery  with  intent  to  ravish,  and  the  defendant  was  guilty  of  rape,  but 

the  third  charged  felonious  rape  with  the  verdict  having  found  him  guilty 

an  averment  of  the  commission  of  has-  on  the  second  count,  he  was  discharged, 

tardy,  and  it  was  held  that  there  was  since  there  was  no  evidence  to  support 

no  misjoinder  of  counts.     In  this  case  such  finding. 

the  court  said:    *'  Nor  is    error   per-  2.  Lawson  v.   State,    17   Tex.    Apo. 

ceived   in    charging  bastardy    in    the  292;  Sharp  v.  State,  15  Tex.  App.  171; 

samecount  with  the  rape.     Fornication  Cornelius  v.  State,  13  Tex.  App.  3^9; 

and    bastardy   are   almost    invariably  Cooper  v.  Slate,  22  Tex.  App.  429. 

charged  in  the  same  count,  and  adul-  Charging  Force,  Threats,  and  Frand.  — 

tery   and  bastardy  may  be.     Gorman  Thus  the  rape  may  be  accomplished  by 

V.  Com.,   124  Pa.  St.  536.      In  either  force,  threats,  and  fraud  combined,  and 

case,  the  bastardy  is  but  an  aggrava-  it  is  not  a  valid  objection  to  an  indict* 

tion  of  the  offense  charged.     Why  may  ment  that  it  charges  the  commission  of 

not  a  count  for  rape  include  a  charge  the  offense  by  the  three  several  means 

of  bastardy?    Both  adultery  and  rape  in  the  same  count.     Lawson  v.  State, 

include  the  offense  of  fornication;  it  is  17  Tex.  App.  292. 

necessarily  involved  fn  them;  bastardy  Election.  —  Where      the     indictment 

is  not  necessarily  involved,  but  it  may  charged  in  one  count  that  the  offense 

be.     Here  the  offense  was  rape;  it  in-  was  committed  by  means  of  force  and 

volved    fornication,  and    bastardy  re-  threats  it  was  held  that  the  prosecution 

suited  as  an  incident.     There  was  but  could  not  be  forced  to  elect  upon  which 

the  one  act  charged  in  the  indictment,  of  these  means  it  would  claim  a  con- 

although  it  is  called  by  different  names  viction,  nor  be  compelled  to  prove  that 

to  meet  the  exigencies  of  the  proofs  on  the  rape  was  committed  by  both  means 

the  part  of  the  commonwealth."     See  separately  considered.     Sharp  c.  State, 

also  Com.  v,  Parker.  146  Pa.  St.  343.  15  Tex.  App.  171. 

Taking  Indecent  Liberties  with  Person  8.  See  the  article  Attempts,  vol.  3, 

of  a  Female.  —  Laws  Mich.,   1887,  Act  p.  97. 

No.  153,  provides  that  a  count  may  be  The  XTsnal  Form  of  Indiotmont  is  that 

added  to  an  indictment  for  rape,  charg-    **A  B,  on  the day  of  in  the 

ing  the  defendant  with  having  taken     year  of  our  Lord ,  unlawfully  did 

indecent  and  improper  liberties   with  make  an  assault  upon  one  C  D,  and 

the  person  of  the  prosecutrix  without  her,  the  said  C  D,  did  then  beat  and 

committing  or  intending  to  commit  the  illtreat,  with  intent  her,  the  said  C  D, 

crime  of  rape.     People  v.  Goulette,  82  then  violently  against  her  will  feloni- 

Mich.    36;     People    v.    Partridge,    86  ously  to  ravish  and  carnally  to  know; 

Mich.  243.  against  the  form  of  the  statute  in  such 

Effect  of  Conviction  of  Minor  Offense. —  case  made  and  provided,  and  against 

Where  there  is  a  count  in  the  indict-  the  peace,'*  etc.     i  Arch.  Crim.  Pr.  & 

ment   for  rape,  and   an   added   count  PI.  308. 

under  the  statute  (Laws  Mich.   1887,  4.  State  v.  Harney,  loi  Mo.  470. 
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averred  and  proved  that  the  defendant  did  some  act  towards  the 
commission  of  the  crime.* 

Baieription  of  Fenulo.  —  The  indictment  should  give  a  full  and  suffi* 

cient  description  of  the  person  upon  whom  the  attempt  was 
made.* 

Tlie  Akoto  Conititutlng  the  Attempt  should  be  stated  so  as  to  enable 
the  court  to  say  that  the  crime  of  rape  would  have  been  complete 
if  the  purpose  of  the  accused  had  been  accomplished.' 

1.  Cunningham  v.  Com.,  88  Va.  37.  to  have  sexual  intercourse  with  him. 

Overt  Aets  Committed.  —  The  indict-  and  failed,  does  not  charge  the  crime 

ment  should  allege   that  the  accused  of  attempting  to  commit  rape.    State 

attempted  to  commit  the  crime  of  rape,  v,  Harney,  iot  Mo.  472. 

describing  that  crime  as  in  an  indict-  8.  Nugent  v.  State,  19  Ala.  545. 

ment  for  rape,  and  that  in  such  attempt  Defeetive  Indiotment.  —  Where  the  in- 

acts  were  done  towards  its  commission,  dictment  alleged  that  *'  J.  N.,  late  of 

but  that  the  accused  failed  to  commit  said  county,  in  and  upon  one  H.  S.  (she 

or  was  prevented  from  committing  the  the  said  H.  S.  then  and  there  being  a 

crime.    Christian    v.  Com.,  23  Gratt.  female  child  under  the  age  of  ten  years) 

(Va.)  957.  feloniously  did  make  an  assault,  and 

An    averment    that    the    defendant  her  the  said   H.   S.   then   and    there 

"  unlawfully  and   feloniously  did   at-  feloniously  did  abuse  in  the  attempt 

tempt  to  commit  a  rape  by  then  and  carnally  Icnow,"  it  was  held  that  there 

there  attempting  to  carnally  and  un-  was  an  insufficient  specification  of  the 

lawfully  knuw  the  said  AB  "  is  defect-  individual   whom    the    defendant   at- 

ive  in  failing  to  set  forth  any  physical  tempted  to  know,  and  that  even  sup- 

act  or  acts  done  towards  the  com  mis-  plying    the    word  "  to  "    before    the 

sion  of  the  offense,  and  such  an  indict-  words  *'  carnally  know  "  would  not  aid 

ment  will  be  held  insufficient  upon  a  the  indictment,  since  there  was  no  rule 

motion  to  quash.     Slate  v.  Frazier,  53  of  grammatical  construction  or  legal 

Kan.  87.  intendment  by  which  it  could  be  said 

Aiianlt  Eqiilvalent  to  an  Overt  Aot.  —  that  they  referred  to  the  female  men- 

Upon   an   indictment   for    attempt    to  tioned.     Nugent  v.  State,  19  Ala.  540. 

commit  rape  an  averment  that  in  such  Penonatiiig     HnBband.  —  An     indict* 

attempt  an  assault  was  made  is  a  suffi-  ment  which  charges  an  attempt  tocom- 

cient  averment  of  an  act  towards  the  mit  rape  upon  a  married   woman   by 

commission  of  the  crime.    Cunning-  fraudulently  personating  her  husband 

ham  V.  Com.,  88  Va.  37.  need  not  allege  the  name  of  the  bus- 

The  word  "  assault"  has  a  well-de-  band,  and  the  allegation  that  the  prose- 
fined  legal  meaning,  and  in  and  by  cutrix  was  a  married  woman  will 
itself  is  a  statement  of  an  act  without  authorize  proof  as  to  the  name  of  her 
the  necessity  of  further  details.  State  husband.  Franklin  v.  State,  34  Tex. 
V.  Ward,  35  Minn.  183.  Crim.  Rep.  203. 

Sarplnsage.  —  Where  the  indictment,  8.  Proctor  v.  Com.,  (Ky.  1892)208. 

after  charging  an   attempt  to  commit  W.  Rep.  213. 

rape,  further  charged  that  the  accused  Knit  Charge  Aets  Done.  —  An  indict- 

**  in   said  attempt  did  forcibly  choke  ment  for  an  attempt  to  commit  rape 

and  throw  down  the  said  E.  C.,"  etc.,  should  charge  acts  done,  not  merely 

it   was  objected  that    the    indictment  to  obtain  the  consent  of  the  female, 

charged  two  offenses.      It  was  held,  but  showing  a  purpose  to  ravish  her 

however,  that  the  last  allegation  was  against   her   consent.       Christian    v, 

nothing  more  than  a  description,  some-  Com.,  23  Gratt.  (Va.)  958. 

what  more  minute,  of  the  assault  be-  Attempt   by  Fraud.  —  An  indictment 

fore  alleged  to  have  been  made,  and  charging  an  attempt  to  rape  by  fraud 

should     be     treated     as    surplusage,  is  sufficient  without  setting    out    the 

Green  v.  State,  23  Miss.  509.  facts  constituting  the  fraud.     Franklin 

Verbal  Bolldtatloni.  —  An  indictment  r.  State,  34  Tex.  Crim.  Rep.  203,10 

charging  that  the  defendant  by  verbal  which  case  the  court  said:  "  While  it 

solicitations  tried  to  obtain  the  consent  would  be  the  better  practice  to  at  least 

of  a  child  under  the  age  of  twelve  years  set  out  enough  in  the  indictment  to 
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nL  PiEABnra  avd  Pboof — Vabiavos.  —  In  prosecutions  for 
rape  the  general  rule  is  applied  that  the  evidence  offered  must  be 
supported  by  the  allegations  of  the  indictment,  and  that  the 
defendant  cannot  be  convicted  of  an  offense  other  than  that  with 
which  he  is  charged.* 

Varianoo  aa  to  Mannar  of  Oommitting  Offmao.  —  The  statute  frequently 
sets  forth  several  ways  of  committing  the  crime,  and  when  this 
is  the  case  it  is  not  competent  to  indict  the  defendant  for  a  rape 
accomplished  by  one  of  these  means  and  convict  him  upon  evi- 
dence of  another.* 

indicate  which  particular  kind  of  fraud  of  unlawfully  having  or  attempting  to 

the  prosecution  relied  on,  whether  by  have  carnal  knowledge  of  a  female  un- 

personating  the  husband  or  administer-  der  the  age  of  consent.     Bonner  r. 

ing  some  substance  to  the  female,  yet  State,  65  Miss.  293. 

in  our  opinion  a  general  indictment  In  Evans  7.  State,  52  N.  J.  L.  261,  it 

charging  an  attempt  to  rape  by  fraud  was  questioned  whether  a  charge  that 

would  authorise  the   proof  of  either  the  offense  was  accomplished  without 

means."  the  consent  of  the  female  could  succeed 

Throata    Agaiaat    Whom  Direotad. —  where  it  appeared  that  the  act  was 

Where  it  is  charged  that  rape  was  at-  with  her   consent.    See  also  State  v. 

tempted  to  be  committed  by  threats  it  Wheat,  63  Vt.  673;  Jenkins  v.  State,  34 

is  not  necessary  to  allege  further  that  Tex.  Crim.  Rep.  201. 

such  threats  were  directed  against  the  ITso  of  Drugs.  —  Where  the  indictment 

person  of  the  female.     Reagan  v.  State,  alleged  that  the  rape  was  accomplished 

28  Tex.  App.  227.  by  force  and  violence,  and  the  evidence 

1.  By  Foroe. —  In  Whitcher  zr.  State,  showed  that  it  was  accomplished  by 

2  Wash.  286,  the  indictment  charged  means  of  an  intoxicating  or  narcotic 

an  assault  with   force,  with  intent  to  substance,  there  was  held  to  be  no  vari- 

rape  a  female   under  the  age  of  con-  ance.  and  such  evidence  was  properly 

sent.     The  court  instructed  the  jury  admitted  to  support  the  allegation  in 

that  if  the  person  upon  whom  the  at-  the  indictment.     People  v.  Snyder,  75 

tempt  was  made  was  under  the  age  of  Cal.  323. 

sixteen,   the  fact  that  she  consented  Person  Indicted  aa  Principal.  —  A  per- 

would  constitute  no    defense.      This  son  indicted  as  principal  in  the  second 

was  held  error,  and  the  appellate  court  degree  cannot  be  convicted  as  a  princi- 

in   passing  upon   the    question    said:  pal  in  the  first  degree,  and  where  the 

"  The  information  charged  an  assault  specific  acts  constituting  the  offense  aa 

with  force,  and  to  warrant  a  conviction  a  principal  in  the  second  degree  are  set 

thereunder  an  assault  with  force  must  out  in  the  indictment  the  prosecution 

be  proved.     To  prove  an  attempt  with-  is  bound  to  confine  its  proof  to  those 

out  force  when  the  charge  was  of  one  acts.     Kessler  v.  Com.,  12  Bush  (Ky.) 

with  force  would  be  a  clear  variance.  18. 

Besides,  we  do  not  think  there  can  be  8.  Williams  v.  State,  i  Tex.  App.  90. 

such  a  thing  as  an  assault  to  commit  In  this  case  it  was  held  that  the  defend* 

rape  where  consent  is  given."  ant  could  not  be  indicted  for  rape  by 

Pear  of  Bodily  Harm.  —  Under  an  in-  force  and  convicted  upon  evidence  of  a 

dictment  for  committing  rape  by  pre-  rape  committed  by  threats  or  fraud, 

venting  the  resistance  of  the  woman  Indiana  Statute.  —  Under  the  Indiana 

by  fear  of  bodily  harm,  the  defendant  statute  defining  rape  to  be  either  the 

cannot  be  convicted  of  rape  by  over-  unlawful  carnal  knowledge  of  a  woman 

coming  her  resistance  by  force.     State  against  her  will  or  the  carnal  knowl- 

V.  Vorey,  41  Minn.  134.  edge  of  a  female  child  under  twelve 

Consent.  —  When      the     offense      is  years  of  age,  a  charge  of  assault  and 

charged  to  be  rape  or  attempt  to  com-  battery  with   intent  to    commit    rape 

mil  rape  forcibly  and  against  the  will,  upon  a  female  of  one  class  cannot  be 

it  should  be  proved  as  alleged,  no  mat-  sustained    by    evidence    showing   an 

ter  what  the  age  of  the  female,  and  on  assault  with  intent  to  commit  rape  upon 

such  a  charge  the  accused  ought  not  a  female  of  the  other  class.     Greer  v. 

to  be  convicted  of  the  separate  offense  State,  50  Ind.  267. 
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17.  Ybbdiot  —  07RV8BB  OF  Dotbbbvt  OiiABSB  —  1.  In  General 
—  ConTietion  of  Aitaidt  —  The  crime  of  rape  necessarily  includes  an 
assault  with  intent  to  commit  rape.     Hence  under  an  indictment 

chaining  the  substantive  offense  the  defendant  may  be  convicted 
of  an  assault  with  intent  to  commit  rape  ^  or  of  a  simple  assault.' 

1.  Arkansas.  —  Pratt  v.  State,  51  Ark.  convicted  of  assault  with  intent  to  rape. 

167.  Such  pleading  and  proof  will  justify  a 

California,  —  People  v,  Chavez,  103  conviction  only  for  an  attempt  to  rape. 

Cal.  408.  Taylor  v.  State,  22  Tex.  App.  529. 

Indiana,  —  Poison  v.  State,  137  Ind.  Ctoneral  Verdiot.  —  Where  the  indict- 

519.  ment  contained  two  counts,   one  for 

loTwi.  —  State  V,  Atherton,  50  Iowa  rape  and  another  for  assault  with  in- 

189;  State  V,  Cross,  12  Iowa  66;  State  tent  to  commit  rape,  it  was  held  that  a 

V.  Hutchinson,  95  Iowa  566;  State  v,  general  verdict  of  guilty  was  sufficient 

Kyne,  86  Iowa  616;  State  v,  Vinsant,  in  that  the  lesser  ofifense  was  merged 

49  Iowa  241 ;  State  v,  Peters,  56  Iowa  in  the  greater.     Cook  v.  State,  24  N.  J. 

263.  L.  843.     See  also  Stevens  v.  State,  66 

Louisiana,  —  State    v.   May,   42  La.  Md.  202. 

Ann.  82.  But  where  the  indictment  charged  in 

Maryland,  —  Stevens  v.  State,  66  Md.  one  count  an  assault  with   intent  to 

202.  commit  rape  by  force  and  without  con- 

Massachusetts,  —  Com.  v.  Cooper,  15  sent,  and  in  another  count  charged  an 
Mass.  187;  Com.  v,  Roby,  12  Pick,  assault  with  intent  to  commit  rape 
(Mass.)  496;  Com.  v,  Fischblatt,  4  upon  a  female  under  the  age  of  con- 
Met.  (Mass.)  356.  sent,  it  was  held  that  where  it  appeared 

Michigan.  —  People  v.    Courier,    79  from  the  evidence  that  the  prosecutrix 

Mich.  366;  People  v,  Abbott,  97  Mich,  was  over  the  age  of  consent  a  general 

488;  Campbell  V.  People,  34  Mich.  351;  verdict    which    failed    to    show   upon 

Hall  V,  People,  47  Mich.  636.  which  count  it  was  based  would  be  set 

Minnesota.  —  State    v.     Bagan,     41  aside.      Shell   v.    State,    (Tex.    Crim. 

Minn.  285;  O'Connell  v.  State,  6  Minn.  App.  1896)  38  S.  W.  Rep.  207. 

285.  8.  California,  —  People    v,    Chavez, 

Missouri,  —  State  v,  Dalton,  106  Mo.  103  Cal.  408. 

463.  Indiana,  —  Jones  v.  State,  118  Ind.  39. 

New  Jersey,  —  Cook  tr.  State,  24  N.  J.  Iowa,  —  State  v,   Vinsant,   49  Iowa 

L.  843.  241;    State    V.   Peters,   56    Iowa    263; 

Tennessee,  —  McDougal    v.   State,   5  State  v,  Kyne,  86  Iowa  616;    State  v, 

Baxt.  (Tenn.)  660.  Hutchinson,  95  Iowa  566. 

Texas,  —  Brown  v.  State,  7  Tex.  App.  Maryland,  —  Stevens    v.    State,    66 

569.  Md.  202. 

Wisconsin,  —  State    v,    Mueller,     85  Massachusetts,  —  Com.  v.  Dean,   109 

Wis.  203.  Mass.  349;  Com.  v.  Fischblatt,  4  Met. 

In  Order  to  Convict  of  an  Aiiaalt  with  TMass.)  356;   Com.  v.  Drum,  19  Pick, 

intent  to  commit  rape  the  jury  must  be  (Mass.)  479;    Com.  v,  Thompson,   116 

satisfied  not  only  that  the  defendant  Mass.    348;    Com.    v,    Creadon,     162 

intended  to  accomplish    his  purpose,  Mass.  466. 

but  that  he  intended  to  do  so  in  spite  Michigan,  —  Hall  v.  People,  47  Mich, 

of  resistance.     Rsx  v,  Lloyd,  7  C.  &  P.  636;    People  v,  Abbott,  97  Mich.  488; 

318,  32  E.  C.  L.  523.    And  a  conviction  Campbell    v.    People,    34    Mich.   351; 

for  assault  with  intent  to  commit  rape  People  v.  Courier,  79  Mich.  366. 

will  be  set  aside  where  it  appears  from  New  Jersey.  —  Farrell  v.  State,  54  N. 

the  evidence  that   the  defendant  did  J.  L.  416;  State  v,  Johnson,  30  N.  ).  L. 

not  intend  to  use   force.     O'Brien  v,  185. 

State,  (Tex.  Crim.  App.  1897)  40  S.  W.  An  instruction  which  by  implication 

Rep.  969.  precludes  the  jury  from  convicting  of 

Aiianlt     Hot      Provod  —  Attempt. —  assault  is  erroneous.    State  v.  Peters, 

Where  the  indictment  charges  the  rape  56  Iowa  263;  State  v,  Vinsant,  49  Iowa 

to  have  been  committed  by  force  and  241. 

threats,  and  at  the   trial  there  is  no  Voile   Profoqul    Entered.  —  Where    a 

proof  of  force,  the  defendant  cannot  be  nolle  prosequi  has  been  entered  on  that 
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So  upon  an  indictment  for  assault  with  intent  to  commit  rape  the 
defendant  may  be  found  guilty  of  a  simple  assault.*  It  seems, 
however,  that  to  warrant  a  conviction  for  assault  and  battery  in 
such  cases,  actual  violence  should  be  alleged  as  a  fact  in  the 
transaction.* 

CoiiTiotion  of  Atttmpt.  —  In  like  manner  the  defendant,  under  an 
indictment  for  rape,  may  be  found  guilty  of  an  attempt  to  com- 
mit the  crime,'  but  under  an  indictment  for  assault  with  intent  to 
commit  rape  the  defendant  cannot  be  convicted  of  an  attempt.* 

part  of  the  indictment  charging  rape  v.   State,    ii   Ga.    225;    Prinderille  v, 

the  defendant  may  be  convicted  on  the  People,  42  111.  217;  State  v.  Frazier«  53 

part  charging  an  assault,  although  the  Kan.  87;  Matter  of  Lloyd,  51  Kan.  501: 

assault  was   part  of  an   act  of  rape.  Reagan    v.   State,   28  Tex.   App.  227; 

Com.  V,  Dean,  109  Mass.  349.  West  v.  State,  (Tex.  Crim.  App.  1893) 

Ho  Evidenoe  Tending  to  Bednoo  Offenie.  21  S.  W.  Rep.  686;    Brown  v.  State,  7 

—  While  an  assault  with  intent  to  com-  Tex.   App.    569;    Givens   r.  Com.    29 

mit  rape  and  a  simple  assault  are  in-  Gratt.  (Va.)  830;    Reg.  v.  Hapgood,  L. 

eluded  in  a  charge  of  rape,  still,  where  R.  i  C.  C.  221,  39  L.  J.  M.  C.  82,  21  L. 

there  is  no  evidence  tending  to  reduce  T.  N.  S.  678,  18  W.  R.  356. 
the  offense  as  charged  in  the  informa-        Under  an  Information  Containing  Two 

tion,  the  court  is  justified  in  refusing  Connts,  the  first  of  which  charged  the 

to  give  an  instruction  that  the  defend-  consummated  offense  of  rape  and  the 

ant  may  be  convicted  of  either  of  the  second  charged  an  attempt  to  commit 

lesser  offenses.     People  v,  Chavez,  103  rape,  the  jury  returned  two  findings, 

Cal.  408.  one  of  which  was  that  the  defendant 

Felonione  Assault.  —  Under  a  charge  was  "  not  guilty  as  charged  in  the  first 

of  rape  the  jury  may  convict  of  a  felo-  count  of    the   information  "    and    the 

nious  assault  and  cannot  be  limited  to  other  thai  the  defendant  was  "  guilty 

a  finding  of  assault  and  battery  or  sim-  as  charged  in  the  second  count  of  the 

pie  assault.     Hall  v.  People,  47  Mich,  information  "     It   was    held    that    all 

636.  parts  of  the  verdict  should  have  been 

1.  State  V.  Vadnais,  21  Minn.  382;  considered  in  determining  its  effect. 
Cc  111.  V.  Kennedy,  131  Mass.  584;  Com.  and  that  when  the  findings  were  so 
V.  McCarty,  165  Mass.  37;  Com.  v.  considered  it  was  plain  that  the  jury 
Fischblatt,  4  Met.  (Mass.)  356;  People  only  intended  to  acquit  of  the  crime  of 
V,  McDonald,  9  Mich.  153;  State  v.  rape  and  did  not  intend  to  acquit  of  the 
White,  52  Mo.  App.  285.  attempt  to  commit  rape,  and  therefore 

2.  State  V.  Keen,  10  Wash.  93.  the  defendant  was  not  entitled  to  an 
In  State  v.  McAvoy,  73  Iowa  557,  the  absolute  discharge  because  of  the  find- 
defendant  was  charged  with  an  assault  ing  on  the  first  count.     State  v.  Fra- 
with  intent  to  commit  rape,  but  no  ac-  zier,  53  Kan.  87. 

tual  violence  was  alleged.     It  was  said  Overt  Aot  ICnst  Be  Allegod. —  Where, 

that  the  crime  of  assault  and  battery  however,  the  prosecution  relies  upon  a 

was    not    necessarily    included    in     a  specific  charge  of  attempt,  good  plead- 

charge  of  assault  with  intent  to  com-  ing  requires  that  the  acts  done  towards 

mit  rape,  and  that  as  no  violence  was  the  commission  of  the  offense  should 

charged  it  was  error  for  the  court  to  be  set  out  in  the  indictment.     State  7'. 

direct  that  the  defendant  might  be  con-  Frazier,  53  Kan.  87. 

victed  of  the  lesser  offdnse.  English  Btatnte.  —  By  14  &   15  Vict.. 

Where,     however,     the     indictment  c.  100,  §  9,  upon  an  indictment  for  rape 

charges  not  only  an  assault  with  intent  a   prisoner    may   be  convicted  of    an 

to  ravish,  but  also  actual  carnal  knowl-  attempt  to  commit  the  offense,  and  will 

edge  and  abuse,  such  an  allegation  in-  be  liable  to  the  same  consequences  as 

eludes  both  assault  and  battery  and  if  charged   and   convicted   of    the   at- 

simple  assault.     State  v.  Hutchinson,  tempt.     See  also  Reg.  v.  Hapgood,  L. 

95  Iowa  566.     See  also  State  v.  Kyne,  R.  i  C.  C.  221,  39  L.  J.  M.  C.  82,  21  L. 

86  Iowa  616.  T.  N.  S.  678,  18  W.  R.  356. 

8.  Richardson  v.  State,  54  Ala.  158;  4.  Brown  v.  State,  7  Tex.  App.  569; 

State  V,  Shepard,  7  Conn.  56;  Stephen  Burney  v.  State,  21  Tex.  App.  565. 
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Whether  Proof  of  Bape  Will  Support  an  Indiotment  for  an  Attempt  or  assault 
with  intent  to  commit  the  crime  is  a  question  which  has  not  been 
decided  with  uniformity,  some  of  the  courts  holding  that  such  a 
conviction  is  proper,*  while  others  have  laid  down  a  contrary 
doctrine.* 

2.  Conviction  of  Distinct  Offense.  —  Under  an  indictment  for  rape, 
the  defendant  can  be  convicted  of  an  offense  distinct  from  the 
one  specifically  charged  only  when  such  an  offense  is  an  essential 
element  of  the  crime  of  rape,  or  where  it  is  shown  by  proper 
averment  that  another  offense  was  included  in  the  perpetration  of 
the  one  charged.* 

1.  Lewis  V.  State,  30  Ala.  54;  State  returned  a  verdict  that  the  defendant 
V.  Shepard,  7  Conn.  54;  State  v.  Smith,  was  guilty  of  having  unlawful  and  car- 
43  Vt.  324.  nal  knowledge  of  the  body  of  his  said 

2.  State  V.  Lacey,  iii  Mo.  516;  State  daughter,  but  not  by  force  and  against 
V,  White,  35  Mo.  500.  These  two  cases  her  will,  and  upon  this  verdict  the  de- 
were  decided  under  a  statute  (Rev.  fendant  was  sentenced  and  punished 
Stat.  Mo.  (1889),  §  3941)  which  provided  for  incest.  See  also  Owens  v.  State,  35 
that  no  person  should  be  convicted  of  Tex.  Crim.  Rep.  345. 

an   assault   ivith   intent  to  commit  a  Adultery.  —  So,  under  a  similar  ver- 

crime  or  of  any  other  attempt  to  com-  diet,  there  being  an  allegation  in  the 

mit  any  other  offense  when  it  should  indictment  that  the  woman  was  not  his 

appear  that  the  crime  intended  or  the  wife,  the  defendant  was  sentenced  for 

offense  attempted  was  perpetrated  by  adultery.    Com.  r'.  Squires,  97  Mass.  59. 

such  person  at  the  time  of  such  assault  Election  Between  Connti.  —  In   Porath 

or  in  pursuance  of  such  attempt.  v.  State,  90  Wis.  527,  it  was  held  that 

But  see  also  Com.  v,  Creadon,  162  a  count  charging  incest  was  properly 

Mass.  466;    State  v.  Mitchell,  54  Kan.  joined  with  a  count  charging  rape  in 

516,  where  it  was  held  that  the  defend-  the  same  indictment,  and  that  in  such 

ant  could  not   be  convicted  upon  an  case   the   prosecution   should    not    be 

indictment  charging  an   assault  with  compelled  to  elect  upon  which  count 

intent  to  commit  rape  if  the  evidence  the  trial  would  be  had. 

satisfied  the  jury  that  his  crime  was  Immaterial  Allegations.  —  In  State  v. 

rape.  Hooks,  69  Wis.  182,  it  was  held  that 

8.  State  V.  McAvoy,  73  Iowa  557.  the  insertion  of  immaterial  allegations 

Fornioation.  —  A  count  for  fornication  in  the  information  could  not  be  used  to 

may  be  joined  with  a  count  for  rape  in  convict  of  a  different  offense  than  that 

the  same  indictment,  and  the  prosecu-  charged,  and  that  as  neither  adultery 

tion  will  not  be  compelled  to  elect  upon  or  fornication  was  a  part  of  the  offense 

which  count  it  will  go  to  trial.    Jack-  of  rape,  the  defendant  could  not  be  so 

son   ».   State,   91   Wis.  253  [following  convicted.     The  court    said    that   the 

Porath  V.  State,  90  Wis.  527;  Com.  v.  state  could  not,  *'  by  alleging  matters 

Parker,  146  Pa.  St.  343].     But  in  order  wholly  immaterial  to  the   description 

to  justify  a  conviction  of  fornication  of  the  crime  charged  against  the  de> 

the  indictment  should  contain  an  alle-  fendant,  compel  him  to  come  to  trial 

gation   that  the  woman  was  not   the  prepared   to  contest  any  issue  which 

wife  of  the  defendant.     Com.  v,  Mur-  the  state  is  not  bound  to  prove  in  order 

phy,  2  Allen  (Mass.)  163.  to  convict  him  of  the  offense  charged." 

Ineest.  —  In  Com.  z/.  Goodhue,  2  Met.  See  also  State    r.   Thomas,   53   Iowa 

(Mass.)  193.  it  was  held  that  where  a  214. 

person  had  been  indicted  for  rape  al-  Burglary  with  Intent  to  Commit  Bape. 

leged  to  have  been  committed  on  his  —  An  indictment  charging  the  defend- 

daughter,  he  might  be  convicted  of  in-  ant     with     forcibly     and     unlawfully 

cest   where   it  appeared   that  he  had  breaking  into  and  entering  a  dwelling 

been  guilty  of  the  criminal  connection,  house  at  night  with  intent  *'  then  and 

but  it  did  not  appear  that  the  act  had  there  10  commit  the  crime  of  rape  " 

been  done  by  force  or  against  the  will  does  not  charge  a  burglary,  as  it  lacks 

of  the  daughter.     In  this  case  the  jury  an  allegation  of  the  burglarious  intent, 
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v.  ClYlL  ACTIOV&  —  Civil  actions  for  the  crime  of  rape  are  of 
rather  rare  occurrence,  but  such  actions  are  maintainable.^  The 
rules  of  pleading  and  practice  in  cases  of  this  nature  are  the  same 
as  in  civil  actions  for  damages  for  other  torts  of  a  criminal 
character.* 

nor  an  assault  with  intent  to  commit  123  N.  Y.  226;  Parker  v,  Coture,  63  Vl 

rape,  as  ii  fails  to  set  forth  the  essen-  155. 

tial  ingredients  of  that  offense.    State        2.  In  Wollf  v.  Van  Housen,  55  111. 

V.  Williams,  41  Tex.  98.  App.  295,  the  plaintiff  sued  the  defend* 

Detaining  Pemale  Against  Her  Will.  —  ant  in  trespass  alleging  an  assault,  in 
Where  the  indictment  charged  rape  and  one  count  charging  a  rape,  in  the  see- 
the evidence  showed  that  no  rape  had  ond  an  attempt  at  rape,  and  in  the 
been  done,  but  that  the  defendant  had  third  a  common  assault.  Under  such 
detained  the  prosecutrix  against  her  a  complaint  it  was  held  error  to  in- 
will  with  intent  to  have  carnal  knowl-  struct  the  jury  that  there  must  be 
edge  of  her,  it  was  held  that  the  crime  shown,  not  only  that  the  defendant 
of  rape  included  the  lesser  offense,  and  committed  an  assault  upon  the  plain- 
that  the  defendant  might  be  convicted  tiff,  but  that  he  did  so  with  intent  to 
thereof.  Fagan  v.  Com.,  (Ky.  1896)  38  compel  her  by  force  and  against  her 
S.  W.  Rep.  431.  will  to  have  intercourse  with  him,  not- 

1.  Lind  V,  Closs,  88  Cal.  6;  Wollf  v,  wiUistanding  any  resistance  she  might 

Van  Housen,  55  111.  App.  295;  Dean  make,  because  such  instruction  would 

V.  Raplee, 64  Huq(N.Y.) 537;  Younger,  preclude  a  recovery  under  the   third 

Johnson,  46  Hun  (N.  Y.)  164,  afirmed  count  for  common  assault. 

008  Volume  XVII. 


REAL  ACTIONS. 

By  S.  B.  Fish£&. 

I  DsFnriTiov  ahb  Vatitbe,  669. 

n.  JUBISDICTIOH  AHB  VEHITZ,  670. 

m  Wbitb  ih  Beal  Actiohs,  67a 

I.  Possessory  ActiotiSy  670. 

a.  Writ  of  Entry ^  670. 

b.  Forcible  or  Unlawful  Entry  and  Unlawful  Detainer^  670. 

c.  Writ  of  Assize y  670. 
ft.  Droitural  Actions ^  670. 

a.  Writs  of  Dower  and  of  Right  of  Dower ^  670. 

b.  Writ  of  Quod  Ei  DeforcecU^  671 

c.  Writ  of  Formedony  671. 

d.  Writ  of  Right,  671. 
(i)  In  General,  671. 
^iS  Against  Whom  Lies,  671. 
^3)  Issues  Raised  by  the  Writ,  672. 
4S  Amendment,  672. 

5)  Discontinuance,  673. 

6)  Effect  of  Recovery  on  Tenanfs  Easement^  673. 

17.  SciBB  Facias,  673. 

I  SEPIKITIOH  ahb  VATTTBS  —  In  Genena  —  XTnder  the  CItU  Law  a  real 
action  is  one  by  which  a  person  seeks  to  recover  his  property 
which  is  in  the  possession  of  another,  and  is  to  be  brought  against 
the  person  having  possession.* 

At  Common  Law  a  real  action  is  one  brought  for  the  specific 
recovery  of  lands,  tenements,  or  hereditaments.* 

Beal  and  Mized  Actions  Bistingniilied.  —  A  real  action  differs  from  a 
mixed  action  in  that  in  a  real  action  no  damages  are  sought  to  be 
recovered.' 

Old  Pormi  of  Aetions  SappUnted  by  Ejectment.  —  The  old  forms  of  real 
and  mixed  actions  have  to  a  great  extent  been  supplanted  by  the 
action  of  ejectment  as  a  means  for  the  specific  recovery  of  real 
property.* 

BiTision  into  Posseeiory  and  Broitnral  Aotioni.  —  Real  actions  are  still 
further  subdivided  into  two  classes,  possessory  and  droitural 
actions.     A  possessory  action  is  one  based  upon  the  right  of  pos- 

1.  Stephen's     PI.    (Tyler's    ed.)   39;        8.  Stephen's  PI.  (Tyler's  ed.)  39. 
Bouv.  L.  Diet.,  title  Real  Action.  4.  Stephen's   PI.    12,    13,   32.       Sec 

8.  Bouv.  L.  Diet.,  title  Real  Action.     Walker  v.  Walker,  63  N.  H.  325. 
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session  merely,  while  a  droitural  action  is  based  upon  the  right 
of  property^.* 

StotntoB  Kodlfying  and  Aboliehing  Beal  Actions.  —  Many  of  the  forms  of 
real  actions  are  now  obsolete,  and  the  common  law  as  to  those 
which  are  still  in  use  has  to  a  great  extent  been  modified  and 
abolished  bv  statute  ' 

■ 

IL  JusiSBICTIOir  AKD  Vefue.  —  Real  actions  are  always  local  in 
their  nature  and  are  to  be  brought  in  the  country  where  the  land 
is  situated.' 

in  Wbits  nr  Beal  Actiohs  —  1.  Possessory  Actions  —  a.  Writ 
OF  Entry.  —  As  to  the  nature  and  use  of  a  writ  of  entry,  and  the 
proceedings  in  such  action,  see  the  article  Entry,  Writ  of,  vol. 

7.  P-  723- 

b.  Forcible  or  Unlawful  Entry  and  Unlawful  De- 

TAINER.  —  The  action  of  forcible  or  unlawful  entry  and  detainer 
has  been  fully  treated  in  another  place  in  this  work.* 

c.  Writ  of  Assize.  —  A  writ  of  assize  was  a  proceeding 
intended  to  put  the  person  deprived  of  the  possession  of  land 
into  possession  at  the  same  assize.  This  action  proved  the  title 
of  the  demandant  merely  by  showing  his  or  his  ancestor's  pos- 
session, and  was  only  applicable  to  two  species  of  injury  by  ouster, 
namely,  abatement,  and  a  recent  or  novel  disseizin.  It  was  so 
similar  in  its  nature  to  a  writ  of  entry  that  a  judgment  or  recovery 
in  one  was  a  bar  against  the  other.     This  writ  is  now  abolished.* 

2.  Droitural  Actions — a.  Writs  of  Dower  and  of  Right  of 
Dower.  —  A  writ  of  dower  was  the  proper  remedy  where  a 
widow  claimed  the  specific  recovery  of  her  dower,  though  no  part 
of  it  had  been  yet  assigned  to  her.  A  writ  of  right  of  dower 
was  proper  where  part  of  the  dower  had  been  received.* 

1.  Stephen's    PI.,  p.   39;  Min.  Inst.,  damages  in  respect  to  such  property; 

vol.  4,  pt.  I,  p.  372.  as  actions  of  waste,  where,  in  addition 

Aetions  Clasiified. — In  Hall  v.  Decker,  to  the  recovery  of  the  place  wasted, 
48  Me.  255,  the  court  said:  "  Actions  the  demandant  claims  damages.  Our 
are  either  real,  personal,  or  mixed,  present  writ  of  entry,  in  which  the 
Real  actions  are  those  brought  for  the  statute  authorizes  a  claim  for  mesne 
specific  recovery  of  lands,  tenements,  profits,  and  the  action  of  dower,  in 
or  hereditaments.  The  essential  and  which  a  claim  for  detention  may  be  in- 
distinguishing  fact  that  gives  an  action  serted,  are  also  examples  of  mixed 
the  character  of  a  real  action  is,  thai  it  actions.  Stephen  on  PL,  p.  3.'* 
seeks  to  recoverspecifically  the  land  and  2.  See  Bouv.  Law  Diet.,  title  Real 
its  possession.  Stephen  on  PL,  p.  3.  Action.  See  also  Pennock  v.  Monroe, 
This  definition  includes  all  the  old  5  Kan.  586;  Merrill  v,  Dearing,  22 
actions  of  writs  of  right,  writs  of  entry,  Minn.  376;  Walter  v.  Lock  wood,  4  Abb. 
and  ejectment,  and  our  present  writ  of  Pr.  (N.  Y.  Supreme  Ct.)  307,  23  Barb, 
entry  (c.   104,  §  i),  and  every  form  of  (N.  Y.)  228. 

action  where  the  judgment  is  for  the  8.  Bouv.  L.  Diet.,  title  Real  Action, 

title   and   possession  of  the  land  de-  See    also  in   this  connection   Hall   v. 

manded.     The  process  of  forcible  entry  Decker,  48  Me.  255. 

and  detainer  also  seeks  for  possession  4.  Article  Forcible  Entry  and  De- 

of  the  land.     Mixed  actions  are  those  tainer,  vol.  9,  p.  19. 

which  are  brought  for  the  specific  re-  5.  3  Black.  Com.  184. 

covery  of  lands,  as  in  real  actions,  but  6.  Stephen's  PL  (Tyler's  ed.)  45;  3 

have  joined   with   this  claim  one  for  Black.  Com.  183. 
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b  Writ  of  Quod  Ei  Deforceat.  —  The  writ  of  quod  ei 
defarceat  was  one  given  to  the  owners  of  a  particular  estate,  who 
were  barred  of  the  right  of  possession  by  a  recovery  had  against 
them,  through  their  default  or  nonappearance  in  a  possessory 
action.  * 

c.  Writ  of  Formedon.  —  A  writ  of  formedon  was  a  writ 
which  lay  for  the  recovery  of  an  estate  by  the  person  claiming  as 
issue  in  tail,  or  by  the  remainderman  or  reversioner  after  the 
termination  of  the  entail.^  This  action  has  been  abolished  by 
statute.* 

d.  Writ  of  Right  —  (i)  In  General, — A  writ  of  right  was 
the  remedy  appropriate  where  a  party  claimed  the  specific 
recovery  of  corporeal  hereditaments  in  fee-simple,  founding  his 
title  on  the  right  of  property,  or  the  mere  right  arising  from  his 
own  seizin,  or  the  seizin  of  his  ancestor  or  predecessor.*  This 
writ,  in  some  instances  expressly  abolished  by  statute,^  has  as  a 
general  rule  been  superseded  by  ejectment.* 

(2)  Against  Whom  Lies,  —  At  common  law  a  writ  of  right  would 
not  lie  except  against  the  tenant  of  the  freehold  demanded.^ 

Writ  Superseded  by  Bill  in  Chaaoerj.  —  in  argument  that  the  objection  has  no 

In  modern  practice  it  would  seem  that  foundation  in  law.     A  writ  of  right  is 

this  writ  has  been  either  abolished,  or  usually  brought  upon  the  seizin  of  an 

almost  universally  superseded  by  a  bill  ancestor,    but  it  is  not    an   ancestral 

in  chancery.     Min.  Inst.,  vol.  4,  pt.  i,  action.     In  the  proceedings  in  a  writ  of 

p.  375.  right,  to  be  found  in  the  appendix  to 

1.  3  Black.  Com.   193;    Bouv.   Law  the  third  volume  of  Blackstone's  Com- 
Dict.,  title  Quod  Ei  Deforceat,  mentaries,  which  the  author  introduces 

2.  Black    Law    Diet.,  title   Writ   of  for  the  purpose  of  illustration,  the  de- 
Formedon.  mandant  counts  upon  his  own  seizin." 

Hature  of  Writ.  —  The  writ  of  forme-  The  DistingQiBhing  ChanMterietioe  in  a 

don    was  in   the   nature  of  a  writ  of  Declaration  in  a  writ  of  right  are  that 

right,  and  was  the  highest  action  that  the  demand  is  of  the  land  as  the  de- 

a  tenant  in  tail  could  have,  since  he  mandant's  right  and  inheritance  in  fee, 

could   not   have  an   absolute   writ   of  averring  a  seizin  of  himself,  or  of  an 

right,  as  that  was  confined  to  such  as  ancestor  under  whom  he  claims,  taking 

claim  in  fee  simple.     Black  Law  Diet.,  the  esplees,  etc.,  and  that  he  ought  to 

title  Formedon.  have  possession  of  the  same,  but  that 

Three  PoroiB  of  Writ. — As  to  the  three  the  tenant  deforceth  him.     The  words 

forms  of  this  writ  of  formedon,  in  the  "as  by  our  writ  of  right  "  are  wholly 

descender,   in  the  remainder,   and   in  immaterial  in  our  mode  of  proceeding, 

the  reverter,  see  3  Black.  Com.  191,  192.  If  the  demandant  in  his  writ  alleges 

Affidavit  for  Withdrawal  of  Writ.  —  that  he  was  seized  as  of  fee  and  tight, 

In  Cholmely  v.  Paxton,   3  Bing.   i,  il  but  concludes  by  alleging  a  disseizin 

£.  C.  L.  3,  the  demandant  was  allowed  done  lo  himself  by  the  tenant,  it  is  but 

to  withdraw  a  demurrer  and  reply  de  a  writ  of  entry,  and  a  judgment  there- 

novo  in  a  writ  of  formedon,  upon  show-  upon   is   no    bar   to   a   writ  of  right, 

ing  good  ground  by  affidavit.  Plummer  v.  Walker,  24  Me.  14. 

S.  Siat.   3  &  4  William  IV.,  c.  27;  5.  Va.  Code  1887,  g  2759. 

Code  Va.  1887,  §  2759.  ®'  Min.  Inst.,  vol.  4,  pt.  i,  377.     See 

4.  Stephen's  PI.  (Tyler's  ed.)  43;    3  article  Ejectmrnt,  vol.  7,  p.  260. 

Black.  Com.  191;  F.  N.  B.,  i  ^;  Copp  7.  Green   r.  Liter,  8  Cranch  (U.  S.) 

V.    Lamb,  12   Me.  312.     In   the  latter  229. 

case  the  court  said.  *'  It  was  objected  Joinder  of  Seyeral  Tenants  Claiming  bj 

at  the  trial  that  a  writ  of  right  could  Bietinot  Titles.  —  In   Green  v.  Liter,  8 

not  be  maintained  upon  the  demand-  Cranch  (U.  S.)  229,  the  court  said:  **  If 

ant's  own  seizin.     It  has  been  conceded  there  are  several  tenants  claiming  sev- 
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(3)  Issues  Raised  by  the  Writ.  —  A  writ  of  right  brings  into  con- 
troversy only  the  titles  of  the  parties  to  the  suit,  and  is  a  com- 
parison of  those  titles.*  Either  party  may,  therefore,  prove  any 
fact  which  defeats  the  title  of  the  other,  or  shows  it  never  had  a 
legal  existence,  or  has  been  parted  with.* 

(4)  Amendment.  —  In  accordance  with  the  usual  rule  that  in  a 
resd  action  it  is  not  of  course  to  amend  the  declaration  or  count,* 
it  would  seem  that  the  court  will  not  give  leave  to  amend  a  count 
in  a  writ  of  right,  unless  a  favorable  case  be  made  out  by 
affidavit.-* 

eral  parcels  of  land  by  distinct  titles,  ing  the  demandant's  seizin.  There 
they  cannot  lawfully  be  joined  in  one  fore,  where  the  demandant  proves  an 
writ;  and  if  they  are,  they  may  plead  actual  seizin,  by  2l pedis positio^  the  ten- 
in  abatement  of  the  writ.  If  the  de-  ant  cannot  be  permitted  to  prove  a 
mandant  demands  against  any  tenant  superior  outstanding  title,  since  it  does 
more  land  than  he  holds,  he  may  not  disprove  the  demandant's  seizin, 
plead  non-tenure  as  to  the  parcel  not  But  where  the  demandant  relies  for 
holden;  and  this  plea,  by  the  ancient  proof  of  seizin  solely  upon  a  con- 
common  law,  would  have  abated  the  structive  actual  seizin,  in  virtue  of  a 
whole  writ.*'  patent  frqp  the  state,  of  vacant  lands, 

1.  Green  v,  Watkins,  7  Wheat.  (U.  the  tenant  may  show  that  the  land  has 
S.)  27;  Inglis  V,  Sailor's  Snug  Har«  been  previously  granted  by  the  state, 
hour,  3  Pet.  (U.  S.)  133.  for  that  divests  the  title  of  the  state, 

2.  Green  v.  Watkins,  7  Wheat.  (U.  and  disproves  the  demandant's  con- 
S.)  27.  structive  seizin.    See   in  this  connec- 

In  Inglis  z/.  Sailor's  Snug  Harbour,  3  tion  the  comments  of  the  court  upon 

Pet.  (U.  S.)  133,  the  court  said  that "  a  the  case  of  Green  v.  Liter,  8  Cranch 

writ  of  right  does  bring   into  contro-  (U.  S.)  239,  in  which  case  the  court  ap- 

versy  the  mere  right  of  the  parties  to  parently  held  that  a  better  subsisting 

the  suit,  and  if  so,  it  by  consequence  adverse  title  is  no  defense  in  a  writ  of 

authorizes  either  party  to  establish  by  right. 

evidence  that  the  other  has  no  right  8.  Dumsday  v,  Hughes,  3  B.  &   P. 

whatever  in  the  demanded   premises,  456. 

or  that  his  mere  right  is  inferior  to  that  4.  Dumsday  v,  Hughes,  3  B.  &  P. 

set  up  against  him.     And  this  is  the  456;  Tooth  v.  Boddington,  i  Bing.  208, 

rule  recognized  in  the  Supreme  Court  8  £.  C.  L.  475;  Charlwood  v.  Morgan, 

of  New  York.     In  the  case  of  Ten  Eyck  i  B.  &  P.  N.  R.  64;  Baylis  v.  Manning,  i 

V.  Waterbury,  7  Cow.  (N.  Y.)  52,  the  B.  &  P.  N.  R.  233.     In  this  last  case, 

court  say,  that  in  a  writ  of  right,  the  the  court    refused    to   permit  the  de- 

miV^  puts  the  seizin  in  issue,  as  the  plea  mandant  in  a  writ  of  right  to  amend 

of  not  guilty  in  ejectment  puts  in  issue  his  count  by  introducing  an  additional 

the  title,  and  that  under  the  mise  any-  step  in    the    descent,  though  it   was 

thing  may  be  given  in  evidence  except  sworn  that  the  mistake  had  arisen  from 

collateral  warranty.     The  same  rule  is  the  demandant's  having  been  misin- 

•laid    down   by  the  Supreme  Judicial  formed  in  the  country,  and  that  the 

Court  of  Massachusetts  in  the  case  of  demandant  would  be  barred  unless  the 

Poor  V,  Robinson,  10  Mass.  131;  and  amendment  were    allowed.    See  also 

such  appears  to  be  the  well-settled  rule  Dumsday  v.  Hughes,  3  B.  &  P.  453. 

in  the  English  courts."     Citing  Booth  Discharge  of  Order  After  Amendment 

g8,  115,  112;  3  Wilson  420;  2  W.  Black.  Hade.— In  Tooth  v,  Boddington,  i  Bing. 

Rep.    292;    2    Saund.     45/,     note    4;  208,  8  E.  C.  L.  475,  even  after  an  amend- 

Stearns  on  Real  Actions  227,  228,  372.  ment  had  been  made  under  a  judge's 

Evidence  of  Superior  Adverse  Title  and  order,  the  court  discharged  the  order 

Seisin  in  a  Stranger.  —  In  Green  r.  Wat>  on  the  ground  that  the  amendment  in  a 

kins,  7  Wheat.  (U.  S.)  27,  it  is  held  that  writ  of  right  is  not  to  be  favored, 

in  a  writ  of  right  the  tenant  cannot  Amendment  After  Verdict.  —  The  court 

give  in  evidence  the  title  of  a  third  may  permit  the  demandant  in  a  writ 

person,  with  which  he  has  no  privity,  of  entry,  or  a  writ  of  right,  to  amend 

unless  it  be  for  the  purpose  of  disprov-  his  declaration  by  diminishing  the  ex- 
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(5)  Discontinuance.  —  As  a  general  rule  it  would  seem  that  the 
demandant  in  a  writ  of  right  would  not  be  permitted  to 
discontinue.* 

(6)  Effect  of  Recovery  on  Tenants  Easement.  —  A  recovery  in  a 
writ  of  right  does  not  affect  any  claim  of  the  tenant  to  an  ease- 
ment in  the  land  in  controversy.* 

IT.  SoiBS  FAdAa  —  At  common  law  a  scire  facias  would  lie 
upon  a  judgment  in  a  real  action, '  but  it  would  not  lie  upon  a 
judgment  in  a  personal  action."* 

teot  of  bis  claim,  even  after  a  verdict  tion    of    that    judgment    should    be 

is  returned  into  court  and  before  it  entered  upon  the  roll,  that  it  might  be 

is  affirmed.     Plummer  v.   Walker,  24  seen  whether  execution  was  delivered 

&Ie.  14.  of  the  same  thing  of  which  judgment 

1,  Maidment  v.  Jukes,  a  B.  &  P.  N.  was  given ;  and  Uierefore,  if  there  was 

R.  439;  Cbarlwood  v,  Morgan,  i.  B.  &  no  execution  appearing  on  the  roll,  a 

P.  N.  R.  64.  scire  facias  issued  to  ^how  cause  why 

S.  Thompsons.  Androscoggin  Bridge,  execution    should    not    be    awarded. 

5  Me.  6a.  Bac.  Abr.,    title    Execution,  H.     Be- 

8.  2  Tidd*s    Prac.  Z102;   Adams  v.  sides,  so  real  actions.  If  execu  loo  was 

Savage.  3  Salk.  321.  not  sued  within  the  year,  a  scire  facias 

*'At  common    law,  in  reil  actions,  lay  for  the  land ;  because  no  other  ad- 

when  Und  was  rcwovered,  the  demand-  vantage  could  be  taken  of  the  Judg- 

ant  after  the  yeir  mi^ht  have  taken  out  ment,  as  an  action  of  debt  could  not  be 

a  scire  facias  to  revive  the  judgment;  maintained    thereon.     3   Salk.    321." 

because  the  judgment  being  particular  2  Tldd's  Prac.  (Am.  ed.)  1108. 

quoad  the  land,  with  a  certain  descrip-  i.  Adams  v.   Savage,   3   Salk.  321. 

tion,  the  law  required  that  the  execu-  See  in  general  article  Scire  Facias. 
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As  to  Particular  Actions  and  Proceedings  Concerning  Real  Property^ 
consult  the  General  Index  of  this  work,  and  see  the  following 
articles:  AMOUNT  IN  CONTROVERSY,  vol.  i,  p.  702; 
ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS,  vol.  2, 
p.  865;  ASSISTANCE,  WRIT  OF,  vol.  2,  p.  975;  ASSUMP- 
SIT,  vol.  2,  p.  9S7;  ATTACHMENT,  vol.  3,  p.  i;  BILLS 
OF  EXCEPTIONS,  vol.  3,  p.  374;  CREDITORS*  BILLS 
AND  FRAUDULENT  CONVEYANCES,  vol.  5,  p.  388; 
CURTESY,  vol.  5,  p.  698;  DEATH,  vol.  5,  p.  783;  DIS- 
TRESS, vol.  7,  p.  20;  DOWER,  vol.  7,  p.  148;  EASEMENTS, 
vol.  7,  p.  256;  EJECTMENT,  vol.  7,  p.  260;  EMINENT 
DOMAIN,  vol.  7,  460;  ENTRY,  WRIT  OF,  vol.  7,  p.  723; 
ESCHEA  T,  vol.  8,  p.  i ;  EXECUTIONS  AGAINST  PROP- 
ERTY, vol.  8,  p.  303;  EXTENT,  vol.  8,  p.  783;  FIX- 
TURES, vol.  9,  p.  16:  FORCIBLE  ENTRY  AND  DE- 
TAINER, vol.  9,  p.  19;  FORECLOSURE  OF  MORTGAGES, 
vol.  9,  p.  84;  HOMESTEADS  AND  EXEMPTIONS,  vol. 
10,  p.  ss;  HUSBAND  AND  WIFE,  vol.  10,  p.  191;  IN- 
FANTS, vol.  10,  p.  581;  INSANE  PERSONS,  vol.  10,  p. 
1 169;  JOINT  TENANTS  AND  TENANTS  IN  COM- 
MON, vol.  II,  p.  757;  JUSTICES  OF  THE  PEACE,  vol.  12, 
p.  664;  LANDLORD  AND  TENANT,  vol.  12,  p.  842;  LAND 
PATENTS,  vol.  12,  p.  936;  LIMITATIONS,  vol.  13,  p.  176; 
LOCAL  IMPROVEMENTS,  vol.  13,  p.  295;  MINES  AND 
MINING,  vol.  14,  p.  16;  PARTIES  TO  ACTIONS,  vol.  15, 
p.  456;  PARTITION,vol  15,  p.  769;  POSSESSION,  WRIT 
OF,  wol  16,  p.  744;  PROBATE  AND  CONTEST  OF  WILLS, 
vol.*  16,  p.  991;  PUBLIC  LANDS,  ante,  p.  127;  QUIETING 
TITLE  — REMOVAL  OF  CLOUD,  ante,  p.  274;  REAL 
ACTIONS,  ante,  p.  669;  RESCISSION,  REFORMATION, 
AND  CANCELLATION;  SETTLEMENT  OF  DECED- 
ENTS* ESTATES:  SPECIFIC  PERFORMANCE;  SUM- 
MONS AND  PROCESS;  TRESPASS;  TRESPASS  TO 
TRY  TITLE;  TRUSTS  AND  TRUSTEES;  VENDOR 
AND  PURCHASER;  VENUE. 


REARGUMENT. 

See  article  REHEARING,  post. 


RECEIPT. 

See  article  RELEASE, 
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By  Alfred  Pizey. 

I  Scope  of  Axticls,  68i. 

n.  CKASACTBB  07  BiMSBT,  68 1. 

1.  An  Equitable  Proceedings  68 1. 

2.  Provisional  or  Ancillary  Character y  682. 

3.  Compared  with  Other  Remedies^  682. 

m.  The  PEEDiHa  Sifit,  684. 

1.  General  Rule y  684. 

2.  Exceptions  to  Rule^  684. 

a.  Estates  of  Infants  and  Lunatics^  684. 

b.  Ancillary  Receiver  ships  y  685. 

c.  Pending  Actions  in  Other  Courts^  685. 

{i\  In  Probate  Courts ^  685. 
(2)  Ejectmenty  686. 

3.  Commencement  and  Termination  of  Suit^  686. 

4.  What  Constitutes  a  Pending  Suity  687. 

a.  General  Requisites ^  687. 

b.  In  Equity y  688. 

(i)  Suits  in  General y  688. 

(2)  Suits  Against  CorporationSy  689. 

{a)  For  Dissolutiony  689. 
\b)  Other  Suits,  689. 

(3)  Suits  Between  Partner Sy  691. 

(a)  For  Dissolutiony  691. 

(J>)  For  Accounting  After  Dissolutiony  692. 

4)  In  Foreclosure  Suits y  692. 

5)  On  Bill  for  Injunctiony  693. 

6)  Miscellaneous  Suits y  693. 

c.  At  LaWy  694. 
i\  General  Rule y  694. 
'2)   Under  Statutes y  694. 

j)  ^^^  Warranto  Proceedings  Against  Corpora- 
tions y  695. 

(4)  Supplementary  ProceedingSy  695. 

17.  YEEinE,  696. 

1.  In  General y  696.     . 

2.  Appointments  in  Vacationy  697. 

y.  JUBI8DICTIOH    TO   AFPOIET,  697. 

1.  In  General y  697. 

2.  Cy  Inferior  Courts y  699. 

3.  Cy  Appellate  Courts y  699. 

4.  </!/  Chambers  and  in  Vacationy  700. 
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5.  yurisdictional  Facts ^  702. 

a.  Nonresident  Defendants^  702. 

b.  Property  in  Foreign  Staie^  702. 

VL  The  Applicatioh,  703. 

1.  Parties y  703. 

a.  By  Whom  Application  Made^  703. 

(i)  Plaintiff  in  Pending  Suit^  703. 
{a)  In  General^  703. 
\o)  judgment  Creditors^  703. 
{c)  Stockholders^  704. 
{d)  Simple  Contract  Creditors^  705. 

(2)  Defendant  in  Pending  Suity  707. 

(3)  Various  Other  Parties^  707. 

b.  Against  Whom  Application  Made^  708. 

{i)  In  GenercUy  708. 

(2)  In  Suits  Against  Corporations^  709, 

2.  When  Made  in  Pending  Suit,  709. 

a.  General  Rule ^  709. 

b.  Appointment  Before  Decree,  711. 

c.  Appointment  by  Decree  or  Subsequently  Thereto^  713 

d.  Delay  in  Applying,  714. 

e.  Renewal  of  Application,  714. 

3.  How  Application  Made,  714. 

a.  For  Statutory  Receivers,  7 14. 

b.  For  Receivers  Strictly  Pendente  Ute^  715. 

4.  Notice  of  Application,  717. 

a.  General  Rule,  717. 

b.  Exceptions  to  Rule,  719. 

Ti)  Where  Defendant  Is  Nonresident,  719. 

(2)  Where  Loss  Would  Result,  719. 

(3)  Appointment  on  Final  Hearing,  720. 
'4)  Appointment  After  Default,  720. 

5)  Notice  Waived,  721. 

6)  Adequacy  of  Other  Remedy,  721. 
^.  After  Adjournment  of  Hearing,  121. 
d.  Service  of  Notice,  722. 

5.  Pleadings  of  Applicant  for  Receiver,  723. 
a.  /«  GenercU,  723. 
^.  Relating  to  Property  Involved,  724. 
^.  Allegation  af  Insolvency,  725. 
</.  Allegation  of  Title,  726. 
^.  Inadequacy  of  Other  Remedies^  728. 

/.  /«  5///Vj  Against  Corporations,  729. 
^.  /«  *S'«/Vj  Between  Partners,  730. 
A.    Where  Pending  Suit  Is  in  Probate  Couri^  731. 
I.  /«  Foreclosure  Suits,  731. 
i)  /«  GenercU,  731. 
'2)  Necessary  Allegations,  731. 
y.  Excusing  Failure  to  Give  Notice,  735. 
>t.   Verification,  736. 
••  Demurrers  and  Subsequent  Pleadings,  737. 
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7.  Amending  Application^  737. 

8.  Affidavits^  737. 

a.  In  General^  737. 

b.  Reply  Affidavits,  738. 

c.  Additional  Affidavits y  738. 

^.  Serving  Copies  of  Affidavits,  738. 
e.  Pleadings  as  Affidavits,  738. 
(i)  /«  General,  738. 
(2)  Effect  of  Answer  on  Appointment,  73a. 

(<i)  Answer  Denying  Equities  of  MiU,  735. 
(3)  Admissions  in  Answer,  741. 

9.  Issues  Mcule  by  Application,  741. 

vn  Obdsb  OBAHTnra  ob  BEFiranro  Appuoatiov,  744. 

1.  Findings  of  Fact,  744. 

2.  Requiring  Security  from  Receiver,  744. 

3.  Description  of  Property,  745. 

a.  Necessity  to  Designate  Property,  745. 

3.  Requisites  and  Sufficiency  of  Description,  746. 

4.  Directing  Conveyance  of  Property,  747. 

5.  Injunction  Against  Interference  with  Receiver,  749. 

6.  Instructions  as  to  Distribution,  749. 

7.  Attaching  Conditions  to  Appointment,  749. 

tf.   General  Rule,  740.. 

^.  /«  Receiverships  for  Corporations,  749. 


^i^  Quasi  Public  Corporations,  749. 


Private  CorporcUions,  750. 
8.  Amendments,  751. 

Yin.  COLLATB&AL  AHB  DiBXCT  ATTACK  OH  OBDSB  OF  AFPOnTT- 

KEHT,  752. 

1.  Void  Order,  752. 

2.  Order  Merely  Irregular,  753. 

3.  Motions  to  Modify  or  Vacate,  755. 

a.  /«  GenercU,  755. 
^.  -fijc  /'tfr/^  Orders,  756. 
.  ^.  Notice  of  Motion,  756. 
</.  ^  Whom  Made,  757. 

ri^  Strangers,  757. 

(2)  Objections  Waived,  jjj» 

EL  SSLSCTiov  OP  Beoeiyeb,  758. 

1.  General  Rules,  758. 

«.  Reference  to  Master,  758. 
^.  Appointment  by  Court,  758. 

2.  Exceptions  to  Master* s  Report,  759. 

3.  Confirmation  of  Master's  Report,  759. 

4.  Recommending  Persons  for  Receiver,  759. 

X.  BxTEirsnro  ahb  CoHTnnrnro  BECEiYSBSHiPfl;  76a 
XI  Abatxicsvt  op  Actiovs,  762. 

1.  General  Rule,  762. 

2.  Conduct  of  Proceedings  by  Receiver,  763. 
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3.  Making  Receiver  a  Party ^  764. 

a.  Where  He  Is  a  Necessary  Party^  764. 

b.  Where  He  Is  a  Proper  Party  Only,  765. 

4.  Actions  By  or  Against  Receivers,  765. 

Xn.  COVTBOL  AVB  DI8PO8ITIOV  07  ESTATS,  766. 

1.  In  General y  766. 

2.  jurisdiction  of  Courts^  766. 

a.  In  General,  766. 

b.  Federal  Courts,  766. 
Citizenship  of  Parties,  766. 
Receivers  for  National  Banks,  767. 
Ancillary  jurisdiction,  768. 

{a\  Intervention  Proceedings,  768. 
\b)  Independent  Actions,  769. 
(4)  Ancillary  Receiverships,  769. 

3.  Service  of  Process,  770. 

a.  Actions  Against  Receivers  Generally,  770. 

b.  Actions  Against  FedercU  Receivers,  771. 

4.  Proceedings  to  Obtain  and  Protect  Possession,  771. 
a.  Against  Parties,  771. 
3.  Against  Strangers,  772. 

General  Rule,  772. 
2)  Persons  Contrcu:ting  with  Receiver,  773. 
*3)  Injunction  to  Protect  Possession,  774. 

5.  Proceedings  Against  the  Estate  and  Receiver,  775. 
a.  Z^az'^  ^  Court,  775. 


(i)  /«  General,  775. 

(3) 
(4) 


2)  Attachment  and  Garnishment,  778. 
Z^^j'  ^  Execution,  779. 
Actions  Against  Receivers,  780. 
(«)  General  Rule,  780. 
^)  Injunction  Against  Receii)er,  781. 
r)  ^/A^r  Actions  Included,  783. 
(^)  Actions  Excepted,  783. 
(5)  Granting  or  Refusing  Leave,  785. 


^; 


(«)  Preliminary  Questions,  78 j. 

(^)   Various  Orders  Permissible,  785. 
(6)  Statutory  and  Other  Provisions,  788. 

(fl)  Provision  in  Order  of  Appointment,  788. 

(^)  Statutes,  789. 
^.  Applications  in  Pending  Suit,\ii^\. 
i)  Early  Practice,  791. 
*2)  Modern  Practice,  792. 
j)  ■^•^''^  ^  Application,  793. 

(fl)  Intervention  or  Cross-bill,  793. 

(^)  Petition,  793. 

(r)  Motion  and  Other  Forms,  794. 

(4)  Petition  to  Open  Order  Barring  Clcums,  795. 

(5)  Petition  for  Payment  of  Claims,  796. 

(6)  Parties  to  AppliccUion,  796. 
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(a)  Receiver  and  Persons  Represented  by 

Him^  796. 
{b)  Employee  of  Receiver^  797. 
(7)  Notice  of  Application^  798. 
c.  Owner  and  Receiver  as  Defendants  in  Original  Suits^ 

798. 
(i)  Thetr  Relations  Generally^  798. 

When  Not  a  Question  of  Parties^  799. 
Claims  Against  Owner  Affecting  the  Estate^ 
800. 
{a)  In  General y  800. 
(J?)  Suing  Owner^  800. 
(/)  Suing  Receiver^  801. 
(^)  Actions  Involving  TitlCy  803. 
d*  judgment  Against  Receivers^  804. 
€.  Proceedings  in  Name  of  Receiver ,  805. 

(i)  Applications  in  Receivership  Suit^  805. 

(a)  English  Practice,  805. 

(b)  Practice  in  United  States,  806. 
(2)  Independent  Actions,  807. 

{a)  General  Rule,  807. 
'b)  Exceptions  to  Rule,  808. 
/)  Statutory  and  Other  Changes,  809. 
(d\  Suits  in  Foreign  'jurisdictions,  817. 
(/)  Leave  to  Sue,  818. 
(/)  Actions  in  Name  of  or  by  Owner,  821. 
(^)  yoinder  of  Parties,  823. 
Qi)  The  Remedy  and  Pleadings,  824. 
aa.  Actions  by  Receivers,  824. 
bb.  Actions  Against  Receivers,  828. 
cc.  Alleging  Capacity  to  Sue,  828. 

6.  Receiver's  Certificates,  831. 

7.  Assessment  Calls  in  Corporation  Receiverships,  831. 

8.  Sales  by  Receivers,  832. 

a.  In  General,  832. 

b.  Notice  Before  Ordering  or  Confirming,  833. 

c.  Collateral  and  Direct  Attack  on,  834. 

Zm  COVTXXPT8  OF  COUBT,  834. 

1.  In  General,  834. 

2.  By  Whom  Punishable,  834. 

3.  Attcuhment  Without  Prior  Ordcr^  835. 

4.  Order  of  Commitment,  835. 

XIV.  AOCOVVTB  OF  KXCEIVEBB,  836. 

1.  To  What  Court  Rendered,  836. 

2.  When  Rendered,  837. 

3.  Accounts  of  Deceased  Receivers,  837. 

4.  Reusing  the  Accounts,  837. 

a.  Reference  to  Master,  837. 

b.  Trial  of  Issues  by  yury,  838. 
€,  Notice  of  Hearing,  839. 

d.  Exceptions  to  Master's  Report^  839. 

679  Volume  XVIL 


RECEIVERS. 
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2.  Contf^ensatian  (rf  R^eewr  Md  General  Expenses,  84a 

fl.   JFApw  App^Hhnent  Brr^ne^us  or  Void,  840. 
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(3)  AppHeant  Unsuecessfui  in  Pending  Suit  841. 
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d.  How  and  When  Compensatim  of  Receiver  Allowed, 
^  843. 

(1)  Hm»  Allowed,  843. 
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4«  Ca^j  <jw^  Expenses  Imurrod  dy  Receiver,  845. 
5.   Security  for  Costs,  846. 

XVI  Sem^tal  aip»  BncHABCRB  OF  Bi0Br?BX8,  847. 

1.  In  General,  847. 

2.  Wh^  Disehttrgt  Is  Matter  of  Right,  %^*l. 

3.  J^  AppHeation  Tk&refor,  848. 

tf .  //I  ^i«9/  C^^a^/  Mae^  848. 

^.  ^«»  i¥Vi*  and  By  Whom,  849. 

<f.  Notice  of  AppHcaiion,  350. 

4.  Discharge  or  Removaf  in  Vacation,  851. 

XVn  Aenom  of  BsesirxBi^  Bein>%  S52. 

I..   7>fcf  Remedy,  552. 
^^      2.   Conditions  J^ecedent,  85J. 

xvm  App£a;(  akd  Ketibw,  853. 

I.  Orders  Appointing,    Vacating  Appointment,    Discharging, 
etc.,  853. 
a.  General  Rule  as  to  Appealability,  853. 
d.  Order  Final  in  EjfectyZ^j^^ 

c.  Statutory  Appealaiility,  856. 

d.  Review  on  Appec^from  Final  Decree^  85}. 

e.  Supersedeas  or  Dill  of  Review,  858. 
/.   Certiorari,  858. 

S.  Mandamus^  859. 
.  Drohidition,  859. 
/.  C>r^^rr  Granting  Infkmtion^  ami  App^tnUitg  Remwr, 

860. 
y.  Compliance  with  Stiatutit,  86.1. 
^.  #>w«   €?>n*r  ^<mf«iM|^  Recornw  or  Mefusinr  to 

Vacate  Order,  8«p. 
/.  Discretion,  86t3i- 

(2)  Qualification  cf  MuU-^DisirHiom  Not  Arbi- 
trary, 865, 
m.  Consideration  of  Fltaduigs,  9bfr- 
n.  Who  Ma^  Complam,  86S^. 

U\  In.  General,,  848:. 

(2)  Appeat  fy  Racnsuer  frosts  Order  of  Removal, 
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^.  Record — Exceptions  and  ObjectionSy  870. 
/.  Effect  of  Appeal — Super sedects^  87  2. 
9,  Orders  and  Decrees  in  Pending  Suitj  874. 

a.  By  Receiver^  874. 

b.  By  Other  Parties  Inter ested^  877, 
i^  In  General^  877. 

'2S  Compensation  and  Allowances ^  877. 

3)  Adjudicating     Claims^     Approving    Accounts^ 

Directing  Distribution^  etCy  879. 
|4)  C7r^r  0/  Sale,  881. 

,S)  Directions  and  Orders  Pertaining  to  Manage- 
ment of  Estate^  881. 
(6)  Necessary  Parties^  882. 
r.  Supersedeas^  882. 
3.  Proceedings  By  and  Against  Receivers^  883. 
a.  Z^ozrr  to  Sue  Receiver^  883. 

^.  Order  Allowing  or  Refusing  Intervention  or  Substi^ 
tution  of  Receiver y  884. 

c.  Order  Permitting  Receiver  to  Sue,  884. 
d^  AppecU  by  Receiver  from  FincU  yudgmenty  885. 


CROSS-REFERENCES. 

As  to  Matters  of  Substantive  Law  and  Evidence^  see  A^l,  and  Eng. 
EwcYC.  OF  Law,  title  RECEIVERS. 
Receivers  in  Particular  Suits,  see  such  articles  as  CRED- 
ITORS' BILLS  AND  FRAUDULENT  CONVEY- 
ANCES,  vol.  5,  p.  593;  EJECTMENT,  vol.  7,  pp.  295, 
306;  FORECLOSURE  OF  MORTGAGES,  vol.  9,  p.  342; 
PARTIES  TO  ACTIONS,  vol.  15,  p.  641;  PARTITION, 
vol.  15,  pp.  804,  811;  SUPPLEMENTARY  PROCEED- 
INGS; WINDING  UP  CORPORATIONS ;  and  the 
General  Index  to  this  work. 

I  Scops  of  Abticle.  —  A  receivership  being  a  mere  provisional 
remedy  invoked  in  a  pending  suit,^  it  is  difficult  in  many  instances 
clearly  to  distinguish  those  matters  which  pertain  to  the  receiver- 
ship  alone.  An  effort  has  been  made  in  this  article  to  set  forth 
the  general  principles  applicable  to  all  receiverships  alike,  with 
the  exceptions  thereto  made  by  statute  or  otherwise,  Atten- 
tion  is  also  given  to  receiverships  in  suits  against  corporations, 
between  partners,  and  to  foreclose  mortgages.  For  other  matters 
consult  the  general  and  special  articles  in  this  work  which  treat 
of  the  relief  to  obtain  which  the  particular  suit  has  been 
brought. 

U  OHAU.OTSB  OV  SSMXBT  —  1.  An  Equitable  Prooeeding.  —  The 
power  to  appoint  a  receiver  of  property  is  equitable  in  its  nature 

1«  Sec  infra^  11.  2.  Provisional  or  Ancillary  Character, 
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and  inherent  only  in  a  court  of  chancery  *  or  other  court  exercis- 
ing equitable  jurisdiction.* 

2.  Provinonal  or  Ancillary  Character.  —  The  appointment  of  a 
receiver  is  not  the  ultimate  end  and  object  of  litigation,  but  is 
merely  a  provisional  remedy  to  control  and  pjeserve  property, 
pending  litigation,  that  the  relief  awarded,  if  any,  may  be  effective.* 

3.  Compared  with  Other  Kemedies  —  A  Sort  of  Equitable  EzecutioiL  — 
In  the  exercise  of  its  jurisdiction  to  appoint  a  receiver  the  court 

1.  Bitting  V,  Ten  Eyck,  85  Ind.  357;  Mississippi.  —  Whitehead  v.  Wooten, 
Folsom  V.  Evans,  5  Minn.  419;  Mays  43  Miss.  523,  cited  in  Hardy  v,  McClel- 
t/.  Rose,  Freem.  (Miss.) 718;  Slcinner  V.  Ian,  53  Miss.  507;  Mays  v.  Rose, 
Maxweli,  66  N.  Car.  47, 68  N.  Car.  400;  Freem.  (Miss.)  718. 

Battle  t/.  Davis,  66  N.  Car.  255;  Bar-  Missouri,  —  Greeley  t^.  Missoari  Pac. 

hour  V  National  Exch.  Bank,  45  Ohio  R.  Co..  123  Mo.  157;  Sute  v.  Ross,  123 

St.  133;  Chicago,  etc..  Oil,  etc.,  Co.  v.  Mo.  435. 

U.  S.  Petroleum  Co.,  57  Pa.  St.  91,  6  New  Jersey,  —  Blair  v.  Green,  45  N. 

Phila.  (Pa.)  523,  25  Leg.  Int.  (Pa.)  93;  J.  Eq.  671;  Oakley  r.  Paterson  Bank,  3 

Smith  V.  Butcher.  28  Gratt  (Va.)  144;  N.  J.  Eq.  173. 

Stitwell  V,  Williams,  6  Madd.  49.     See  New   York,  —  Fellows  v.  Heermans, 

also  IV.  I.  In  General.  (Ct.  App.)  13  Abb.  Pr.  N.  S.  (N.  Y.)  5; 

The  power  of  appointing  a  receiver  McCarthy  v.  Peake,  (Supm.  Ct.  Spec, 

has  long  been  considered  of  as  great  T.)  18  How.  Pr.  (N.  Y.)  140,  9  Abb.  Pr. 

utility    as    any   which    belongs    to    a  (N.  Y.)  166. 

court  of  chancer}';  and  it  is  called  into  Ohio,  —  Lafayette  Bank  v.  Bucking- 
action  in  a  variety  of  exigencies,  either  ham,  12  Ohio  St.  419;  Dwellez^.  Hinde, 
to  prevent  fraud,  to  save  the  subject  of  8  Ohio  Cir.  Dec.  177;  Cincinnati  v.  Cin- 
litigation  from  material  injury,  or  to  cinnati  Inclined  Plane  R.  Co.,  7  Ohio 
rescue  it  from  inevitable  destruction.  Dec.  2;  Equitable  Nat.  Bank  v.  Guck- 
Williamson  v,  Wilson,  i  Bland  (Md.)  enberger,  5  Ohio  Dec.  438;  Schone  v, 
420.  Consolidated  Bldg.,  etc.,  Co.,  6  Ohio 

An  Andent  Bemedy.  —  **  That  is  one  Dec.  246;  Jay  v.  Squire,  5  Ohio  Dec. 

of  the  oldest  remedies  in  this  court."  318;  Behrens  t^.  Equality  Bldg.  Assoc.. 

Per^xtG,  M.  Gifiard,  V.  C,  in  Hop-  3  Ohio  Dec.   275;  Cincinnati,  etc.,  R. 

kins  V,  Worcester,  etc..  Canal,  L.  R.  6  Co.  v,  Duckworth,  2  Ohio  Cir.  Ct.  518, 

£Q;  437*  I  Ohio  Cir.  Dec.  618,  21  Cine.  L.  Bui.  96. 

2.  Under  the  Codes.  —  "The  same  Pennsylvania,  —  Chicago,  etc..  Oil, 
power  is  conferred  by  the  code  upon  etc..  Co.  v,  U.  S.  Petroleum  Co.,  57  Pa. 
the  courts  of  this  state,  to  be  exercised  St.  91,  6  Phila.  (Pa.)  523,  25  Leg.  Int. 
for  the  same  purposes,  and  in  the  same  (Pa.)  93. 

emergencies,  as  in  the  courts  of  equity  Texas,  —  Trinity,    etc.,    R.    Co.    v. 

before  the  adoption  of  the  code.'*     Bit-  Brown,  91  Tex.  673. 

ting  V.  Ten  Eyck,  85  Ind.  357.     To  the  United  States, — Hagenbeck  v.  Hagen- 

same  effect  see  Skinner  v.  Maxwell,  66  beck  Zoological    Arena  Co.,   59  Fed. 

N.  Car.  45,  68  N.  Car.  400;  Fellows  v.  Rep.  14. 

Heermans,  (Ct.  App.)  13  Abb.  Pr.  N.  England,  —  Cooke  ».  Gwyn,   3  Atk. 

S.  (N.  Y.)  i;  Loaiza  v.  Superior  Ct.,  85  689;  Skip  v.  Harwood,  3  Atk.  564. 

Cal.  II,  42  Alb.  L.  J.  270;  Cincinnati,  Stetntory  and  Common-law  Beeeiyen. — 

etc.,   R.  Co.  V,   Sloan,  31  Ohio  St.  i.  Some  cases  divide  receivers  into  two 

cited   in  Cincinnati   v,   Cincinnati   In-  classes,  called    respectively  statutory 

dined  Plane  R.  Co.,  7  Ohio  Dec.  2;  and  common-law   receivers.    The  ap- 

Doane  v.  Donough,  5  Ohio  Dec.  166.  pointmentisonly  a  provisional  remedy 

8.  California,  —  Whitney    v.    Buck-  in  either  case,  the  only  difference  being 

man,  26  Cal.  448.  that  the  common-law  receiver  is  ap- 

Georgia.  —  Wolfe  v.  Claflin,  81  Ga.  65.  pointed   pending  a  suit  for  ordinary 

Indiana,  —  State  v.  Union  Nat.  Bank,  equitable  relief,   while   the  action  in 

145   Ind.   537;   Bufkin   v,   Boyce,    104  which    the    statutory    receiver  is  ap- 

Ind.  53  pointed  is  brought  to  obtain  some  new 

Kansas.  —  Hottenstein  v,  Conrad,  9  eauity.  originating  by  statute,  such  as 

Kan.  438.  winding  up  the  business  of  a  corpora- 
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reverses,  in  great  measure,  its  ordinary  course  of  administering 
justice ;  beginning  at  the  end,  and  levying  upon  the  property  a 
kind  of  equitable  execution,  and  afterwards  determining  who  is 
entitled  to  the  benefit  of  its  quasi  process.* 

Compared  with  Attaehment  and  Ii^iuiotion.  —  It  is  analogous  to  an 
attachment  in  an  action  at  law,'  and  partakes  somewhat  of  the 
nature  of  a  writ  of  injunction.' 

tion  and  the  distribution  of  its  assets  Van  Wagenen,   6  Wash.  39;   Davis  v, 

among  those  entitled  thereto.  Gray,   16  Wall.  (U.  S.)  203.    See  also 

In  Miller  v,  Mackenzie,  29  N.  J.  Eq.  State  v,  Jacksonville,   etc.,  R.  Co.,  15 

291,  overruling  Higgins  v,  Gillesheiner,  Fla.  292. 

26  N.  J.   Eq.   308,   the  coart,  in  dis-  8.  Cincinnati,  etc.,  R.  Co.  v.  Sloan, 

tinguishing  these  two  classes  of  receiv-  31  Ohio  St.  i;  Cincinnati  v,  Cincinnati 

ers,  said:  "  There  is,   undoubtedly,  a  Inclined  Plane  R.  Co.,  7  Ohio  Dec.  2; 

certain  analogy  between  this  class  of  Jay  z/.  Squire,  5  Ohio  Dec.  318;  Cincin- 

receivers  and  that  other  class  of  per-  nati,  etc.,  R.  Co.  v.  Duckworth,  2  Ohio 

sons  who  are  appointed  the  custodians  Cir.  Ct.  518,  i  Ohio  Cir.  Dec.  618,  citing 

of  property,  pendente  lite,  by  a  court  of  Jeremy's    Eq.    Juris.    200;    Doane  v. 

equity,   but  such   analogy  cannot  be  Donough,  5  Ohio  Dec.   166.     See  also 

traced  beyond  the  general  characteris-  Huttenstein  v,  Conrad,  9  Kan.  438. 

tics  and  purpose  of  the  two  officers.  Analogous  to  Seqnostratioii.  —  In  Bev- 

Receivers  of  both  classes  are  called  into  erley  v.  Brooke,  4  Gratt.  (Va.)  187,  the 

existence  for  the  purpose  of  holding  order  of  the  appointment  was  said  not 

property  and  turning  it  to  account  for  to  be  in  the  nature  ot  an  attachment, 

the  benefit  of  such  persons  as  it  may  be  in  that  it  gives  no  advantage  over  other 

ultimately  decided  are  entitled  to  it.  claimants  to  the  party  applying  for  the 

In  these  respects  these  two  kinds  of  property,    but  rather    analogous  to  a 

officials  stand  on  the  same  footing;  be-  sequestration,  operating  prospectively 

yond  this  point  anything  like  an  exact  upon  rents  and  profits  as  a  lien  in  favor 

resemblance   ceases,   and   thenceforth  of  those  interested,  according  to  their 

they  cannot  be  regulated  by  precisely  rights  and  priorities  as  they  are  ulti- 

the  same  principle."     To  the    same  mately  determined.    To  the  same  effect 

effect  see    Gaither  v.  Stockbridge,  67  see  Porter  v.  Williams,  (Supm.  Ct.)  5 

Md.  222,  quoted  from  in  Quincy,  etc..  How.  Pr.  (N.  Y.)  441,  affirmed  k^  N.  Y. 

R.  Co.  V.   Humphreys,   145   U.  S.  82;  142,   12   How.    Pr.   (N.  Y.)  107,  citing 

Verplanck   v.   Mercantile   Ins.   Co.,   2  Albany  City  Bank  v.  Schermerhom,  9 

Paige  (N.  Y.)  438;  Woodruff  v,  Jewett,  Paige  (N.  Y.)377;  Shainwald  v,  Lewis, 

115  N.  Y.    276,  distinguishing  Herring  6  Fed.  Rep.  778. 

w.  New  York,  etc.,  R.  Co.,  105  N.  Y.  8.  Kerr  v.  Potter,  6  Gill  (Md.)422; 

340;   Atty.-Gen.  v.  Guardian  Mut.   L.  Ellis  v.  Boston,  etc.,  R.  Co.,  107  Mass. 

Ins.   Co.,   77   N.  Y.  272;   Chautauque  28,  aV^</ in  Bell  c  American  Protective 

County   Bank  v.   White,   6   Barb.  (N.  League,  163  Mass.  558;  Patten  v.  Ac- 

Y.)  589,  reversed  on  other  grounds  in  6  cessory  Transit  Co.,  (Supm.  Ct.   Gen. 

N.    Y.     236:     Matter    of    Atlas    Iron  T.)  4  Abb.  Pr.  (N.  Y.)  235;  Cincinnati, 

Constr.  Co.,  (N .  Y.  Super.  Ct.  Spec,  etc.,   R.  Co.  v,  Sloan,  31  Ohio  St.  i; 

T.)  2  N.  Y.  Annot.  Cas.  124;  Lynn  v,  Cincinnati  zf.  Cincinnati  Inclined  Plane 

M'Gregor  First  Nat.  Bank,  (Tex.  Civ.  R.  Co.,  7  Ohio  Dec.  2;  Schlecht's  Ap- 

App.  1897)  40  S.  W.  Rep.  228.  peal,  60  Pa.  St.  172,  cited  in  Com.  v. 

1.  Briarfield  Iron  Works  Co.  v.  Fos-  Order  of  Vesta,  156  Pa.  St.  531;  Bev- 

ter,  54  Ala.  622;  Kreling  v,  Kreling,  erley  v.  Brooke,  4  Gratt.  (Va.)  187,  r>V^</ 

ii8Cal.  421;  St.  Louis,  etc.,  Coal,  etc.,  in  Smith  v.  Butcher,  28  Gratt.  (Va.) 

Co.  V.  Sandoval,  etc..  Coal,  etc.,  Co.,  iii  144;  Temple  v.  Glasgow,  80  Fed.  Rep. 

111.   32;  Longfellow  v,  Barnard,  (Neb.  441;  Evans  v.  Coventry.  5  De  G.  M.  & 

1899) 79 N.  W.  Rep.  255;  Fosterv.  Town-  G.  911,  31  Eng.  L.  &  Eq.  436;  Baxter 

shend,  (Ct.  App.)2  Abb.  N.  Cas.  (N.  Y.)  v.  West,  28  L.  J.  Ch.  169. 

29,  modifying  (C.  PI.  Spec.  T.)  12  Abb.  It  was  said  in  Mays  v.  Rose,  Freem. 

Pr.  N.  S.  (N.  Y.)  469;  Jay  v.  Squire,  5  (Miss.)  718,  to  be  one  of  the  modes  by 

Ohio  Dec.  318;    Beverley  v,  Brooke,  4  which  the  preventive  justice  of  a  court 

Gratt.  (Va.)  187:  Thornton  v.  Washing-  of  equity  is  administered. 

ton  Sav.  Bank,  76  Va.  432;  Ewing  r.  AnoiUary  to  I^jiinetioii.  —  In  Evans  v. 
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nL  Thb  PznniG  SviT  —  1.  General  Bole.  —  As  a   necessary 

result  of  the  ancillary  character  of  the  remedy,  the  appointment 
can  be  invoked  only  in  a  pending  suit  brought  to  obtain  some 

other  relief  which  the  court  has  jurisdiction  to  grant.* 

2.  EzoeptionA  to  Kule  —  a.  Estates  of  Infants  and  Luna- 
tics. —  An  exception  to  the  general  rule  is  said  to  exist  in  the 
case  of  receiverships  over  the  estates  of  infants  and  lunatics.* 

Coventry,  5  De  G.  M.  &  G.  911,  Knight  pointment  cannot  be  made  in  vacation 

Bruce,  L.  J.,  in  passing  on  an  applica-  any  more  than  in  term  time,  except  in 

tion  for  both  an  injunction  and  a  re-  a  pending  suit.     Harwell  v.  Potts,  80 

ceit^er,  said:  **  The  application  before  Ala.  70;   Crowder  v.  Moone,  52  Ala. 

the  court  is  simply  an   interI6cutory  220;  Presslcy  v,  Harrison,  102  Ind.  14, 

application  for  an  injunction,  accora-  sud  notn.   Pressley  v.  Lamb,  105  Ind. 

panied   by  the  appointment  of  a  re-  171;    State  v.   Union  Nat.  Bank,   145 

ceiver,   without  which   the  injunction  Ind.  537;  Guy  v.  Doak,  47  Kan.  236. 

(if  otherwise  proper)  would  be  unsafe,  Bnit  Commenced  by  Snxnmoai  —  England, 

and  perhaps  unreasonable.     The  appli-  — A  proceeding  commenced  by  origi- 

cation  for  the  appointment  of  a  receiver  nating  summons  instead  of  by  a  writ  is 

is  here  in  a  sense  included  in  the  in-  an  action  in  which  a  receiver  may  be 

junction  sought,  as  an  order  for  injunc-  appointed.     Gee  v.  Bell,  35  Ch.  D.  x6o; 

tion  is  always  more  or  less  included  in  In  re  Francke,  57  L.  J.  Ch.  437,  58  L. 

an  order  for  a  receiver."  T.  N.  S.  305. 

1.  Alabama.  —  Harwell  v.   Potts,  80  Sabetitixting  SeoeiTer  for  Aesigneet.  — 

Ala.  70;   Crowder  v,  Moone,  52  Ala.  Under  How.  Annot.  Stau  Mich.  (1882), 

221.  §§  8744,  874Q,  the  filing  of  an  assign- 

Colorado,  —  Jones  v.  Leadville  Bank,  ment  for  the  benefit  of  creditors  with 

10  Colo.  473.  the  clerk  of  the  Circuit  Court  consii- 

Florida, — State  v.  Jacksonville,  etc.,  tules  a  pending  suit  for  purposes  of 

R.  Co.,  15  Fla.  280.  chancery  supervision,  and  a  receiver 

Indiana.  —  Pressley  v.  Harrison,  102  may  be  substituted  for  the  assignees 

Ind.   14,  sub  notn.  Pressley  v.  Lamb,  on  petition  without  a  bill.     Matter  of 

105  Ind.  171;  Hellebush  v.  Blake,  119  George   T.   Smith   Middlings  Purifier 

Ind.  349;   State  v.  Union  Nat.  Bank,  Co.,  86  Mich.  149. 

145  Ind.  537.  8.  Guardians     Usnally     Appointed.  — 

Michigan.  —  Jones  v.  Schall,  45  Mich.  This   exception  is  of   little    practical 

380;   Merchants',  etc.,   Nat.   Bank  v.  importance,  since  proceedings  for  the 

Kent,  Circuit  Judge,  43  Mich.  292.  preservation  of  such  estates  are  usually 

Mississippi.  —  Hardy   v.    Mc(f lellan,  brought  for  the  appointment  of  guard- 

53  Miss.  511.  lans  rather    than    of    receivers.    The 

New  York.  —  Mabon  v.  Ongley  Elec-  exception  is  stated  to  exist  in  argument 

trie  Co.,   156  N.  Y.   196,  reversing  24  in  the  following  cases:  Jones  v.  Lead« 

N.  Y.  App.  Div.  41;  Clinch  v.  South  ville   Bank,   10  Colo.  464;    Baker   v. 

Side  R.  Co.,  I  Hun  (N.  Y.)  636.  Backus,  32  111.  96?   Pressley  v.  Har- 

Utah.  —  Davis    v.    Flagstaff   Silver  rison,  102  Ind.  14;    Brinkman  v.  Rilz- 

Min.  Co.,  2  Utah  93.  inger,  82  Ind.  358;  State  v.  Union  Nau 

United  States,  —  American  Loan,  etc..  Bank,   145  Ind.  537,  citing  Beach  oo 

Co.  V.  Toledo,  etc.,  R.  Co.,  29  Fed.  Receivers,  §  51;  Leddel  v.  Starr,  19  N. 

Rep.  416;  Robinson  v.  West  Virginia  J.   En.   159;    Webb  v.  Allen,  15  Tex. 

Loan  Co.,  90  Fed.  Rep.  770;  Leary  v.  Civ.  App.  605. 

Columbia  River,  etc.,  Nav.  Co.,  82  Estates  of  lunaties.  —  In  some  cases 
Fed.  Rep.  775;  Beckers.  Hoke,  80  Fed.  receivers  for  estates  of  lunatics  have 
Rep.  973.  Compare  General  Electric  been  appointed  on  petition  without  dis* 
Co.  V.  West  Asheville  Imp.  Co.,  73  cussion,  although  no  bill  for  other  re- 
Fed.  Rep.  386.  lief  was  pending.    £^x  p.  Radclife,  x 

England,  —  Ex  p.   Tupper,    z   Rose  Jac.  &  W.  620;  Ex  p.  Warren,  10  Ves, 

179.  Ir.  622.      See  also  Ex  p.   Pincke,   a 

See  also  the  cases  cited  supra^   II.  Meriv.  452. 

^.  Provisional  or  Ancillary  Chartuter.  North    Carolina,  ^^  Under    Code    N, 

Appointment   in   Vaoatlon.  —  An    ap-  Car.,  g§  1584,  1585, 1676,  and  Acts  18891 
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b.  Ancillary    Receiverships.  —  It  is   an  open  question 

whether  a  receivership  ancillary  to  one  existing  in  another  jurisdic- 
tion can  be  had  on  a  bill  which  asks  no  other  and  further  relief.^ 

c.  Pending  Actions  in  Other  Courts  —  (i)  In  Probate 
Courts,  —  Pending  the  administration  of  an  estate  in  a  probate 
court,  a  court  of  chancery  will,  when  necessary  to  preserve  the 
property,  appoint  a  receiver  until  there  is  a  proper  legal  repre- 
sentative of  the  deceased,  or  other  person,  entitled  to  the  custody 
of  the  property.* 

c.  89,  the  appointment  of  a  receiver  for  gument.    The  same  has  been  done  ex 

an  insane   person's  estate  should  be  parte  on  several  occasions  in  this  court, 

made  on  motion  of  the  solicitor  of  the  We  will  at  present  follow   this  prac- 

judicial  district,  based  on  information  tice,   stating,    however,    that    this    is 

furnished  him    by    the   clerk  of    the  without  prejudice  to  a  full  considera- 

court.    In  re  Hybart,  119  N.  Car.  359.  tion  of  the  question  if  hereafter  a  mo- 

Pennsylvania,  —  A  receiver  may  be  tion  is  made  to  dissolve  or  annul  the 

appointed  to  prevent  the  further  wast-  order.'*      See    also    Rust    v.    United 

ing  of  the  estate  of  an  alleged  lunatic  on  Waterworks  Co.,  70  Fed.  Rep.  129. 
a  petition  for  a  commission  de  lunatico       Hew   York.  —  In   Mabon   v,   Ongley 

inquirendo.     In  re  Missel witz,  177  Pa.  Electric  Co..  156  N.  Y.  196,   reversing 

St.  359.    See  also  Matter  of  Kenton,  5  24  N.  Y.  App.  Div.  41,  it  was  held  that 

Binn.  (Pa.)  613.  an  action  brought  by  a  foreign  receiver 

Estates  of  Infants.  —  In  early  'cases  for  the  purpose  of  obtaining  an  ancil- 

the  court  refused  to  appoint  receivers  lary    receivership,   and    for   no  other 

upon  petition,  without  bill,  where  the  legitimate  equitable    relief,    was    not 

estate  to  be  protected  was  that  of  an  maintainable. 

infant.    Ex  p,  Mountfort,  15  Ves.  Jr.        2.  Randle  z/.  Carter,  62  Ala.  95  [riV- 

445;   Anonymous,   i  Atk.  578;    Ex  p.  ing  -fi^jr  ^.  Walker,  25  Ala.  81];  Briar- 

Whitfield,  2  Atk.  315,  where  it  was  de-  field  Iron  Works  Co.  v,  Foster,  54  Ala. 

clared  that  the  case  of  idiots  and  luna-  622;  Johns  v.  Johns,  23  Ga.  31;  Matter 

tics  is  exceptional  in  this  respect.     See  of  Colvin,  3  Md.  Ch.  278;    Flagler  v, 

also  Rice  v,  Tonnele,  4  Sandf.  Ch.  (N.  Blunt,   32  N.  J.  Eq.   518;    Matter  of 

Y.)  568;  Pitcher  v.  Helliar,  2  Dick.  580.  Hancock,  27  Hun  (N.  Y.)  576;  Harmon 

The  modern  English  practice,  how-  v.  Wagener,  33  S.  Car.  487;  In  re  Par- 

ever,  seems  to  allow  the  appointment  ker,  12  Cb.  D.  293;  Marr  v,  Littlewood, 

of  a  receiver  over  the  estate  of  an  in-  2  Myl.  &  C.  455;  Walkins  c/.  Brent,  i 

fant  on   petition  although   no  suit  is  Myl.  &  C.  97;  X^^tj  v,  Clarke,  i  Sim.  & 

pending.     2  Daniell's  Ch.   PI.   &   Pr.  St.  108;  Ruttierford  7^  Douglass,  i  Sim. 

(6th  Am.  ed.)  1354,  1729:    Kerr  on  Re-  &  St.  iii,  note  d;  Wood  v.  Hitchings, 

ceivers  10;  Seton  on  Decrees  (4th  Eng.  2  Beav.  289;    Blake  v,  Blake,  2  Beav. 

ed.)  723,  referring  to  cases  apparently  293,  note  e;  Day  v.  Croft,  2  Beav.  293. 

unreported  with  the  exception  of  In  re  note  d;  Everett  v,  Prythcrgch,  12  Sim. 

Leeming,   20  L.  J.  Ch.  550,  where  a  363;    Andrews  v,  Powys,  2  Bro.  P.  C. 

receiver  of  the  rents  of  real  estate  de-  (Toml.  ed.)  504;    Morgan  v,  Harris,  2 

scendin|^  on  an  infant  was  appointed  Bro.  C.  C.  124,  noie  b;  Jones  v.  Tones, 

on  petition,  without  bill.  3    Meriv.    161;     Walker    v.     Walker, 

1.  United  States.  — In  Piatt  v.  Phila-  2  Ves.  &  B.  91,  note  b;   Middleton  t/. 

delphia,  etc«,  K.  Co.,  54  Fed.  Rep.  569,  Dodswell,  13  Ves.  Jr.  268;  Grimston  v, 

the  court  said:    '*  In  Mercantile  Trust  Turner,  18  W.  R.  724. 
Co.  v.  Kanawha,  etc.,  R.  Co.,  39  Fed.        Contra,  —  Knight     v,     Duplessis,    i 

Rep.  337,   Justice  Harlan  and  Judge  Ves.  324;    Richards  v,  Chave,  12  Ves. 

Jackson  held  in  a  formal  opinion  that  Jr.  462. 

the  Circuit  Courts  of  the  United  Stales        Statates    Conferring    Juzlsdiction    on 

cannot  take  jurisdiction  of  a  bill  whose  courts  of  probate  to  appoint  receivers 

only  purpose  is  an  ancillary  receiver-  and  administrators/^w^/v»/^  lite  do  not 

ship;    but  in  other  districts  such  bills  oust  this  jurisdiction  of  the  chancery 

have  been  frequently  entertained  and  courts,  in  the  absence  of  express  direc- 

acted  upon  generally,  if  not  always,  on  tion  to  that  efifect.     Parkin  v,  Seddons, 

ex  parte  proceedings,  «ind  without  ar-  L.  R.  16  Eq.  34;    Hitchen  v,  Birks,  L. 
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(2)  Ejectment.  —  It  has  also  been  held  that  pending  an  action 
in  ejectment  in  a  court  of  law,  a  receiver  may  be  appointed  on  a 
bill  showing  that  the  property  is  being  wasted,  although  no  injunc- 
tion or  other  equitable  relief  is  prayed.* 

S.  Commencement  and  Termination  of  Suit  —  Since  the  action 
must  be  pending,  it  is  not  proper  to  appoint  a  receiver  until  an 
action  has  actually  been  commenced  in  accordance  with  the  laws 
of  the  particular  jurisdiction,*  nor  after  it  has  been  finally  termi- 

R.  10  E(|.  471;  Veret  v.  Duprez,  L.  R.  FUingBiU  or  Complaint.  —  At  the  early 
6  Eq.  329;  Rendall  v,  Rendall,  I  Hare  law  a  suit  was  pending  in  equity  upon 
152;  Ball  V,  Oliver,  2  Ves.  &  B.  96;  the  bill  having  been  filed,  and  this  re- 
Atkinson  v.  Henshaw,  2  Yes.  &  B.  85;  mains  true  in  some  jurisdictions. 
King  V.  King,  6  Ves.  Jr.  172.  i  Danlell's  Ch.  PI.  &  Pr.  (6th  Am.  ed.) 
Pnyer  of  BUI.  —  In  Jones  v,  Jones,  3  2,  note  a;  Harwell  v.  Potts,  80  Ala. 
Meriv.  161,  the  prayer  of  a  bill  for  such  70;  Crowder  v.  Moone,  52  Ala.  220; 
relief  was  thus  discussed:  '*  The  only  Barber  v.  Manier,  71  Miss.  725;  Hardy 
remaining  part  of  the  prayer  is  *  that  v,  McClellan,  53  Miss.  507. 
the  executors  may  be  restrained  from  Placing  the  complaint  in  the  hands 
interfering  with  the  personal  estate,  of  the  clerk,  or  leaving  it  in  his  office 
and  that  the  receiver  of  the  real  estate  with  directions  to  file  it,  is  sufficient, 
may  also  be  the  receiver  of  the  per-  Gold  Hunter  Min.,  etc.,  Co,  v,  Holle- 
sonal  estate.'      It  is  observable   that  man.  2  Idaho  839. 

this  prayer  is  wholly  indefinite.     It  is  In    Texas^   under  Rev.    Stat.   (1895), 

not  for  any  particular  period,  or  during  art.  1177,  the  action  is  commenced  in 

the  dependence  of  any  particular  suit.  District  and  County  Courts  by  filing 

that  the  injunction  and  the  receiver-  the  petition  in  the  office  of  the  clerk, 

ship  are  prayed  for.     The  court  has,  in  Webb  v,  Allen,  15  Tex.  Civ.  App.  605. 

several  instances,  appointed  a  receiver  Filing  Petition  and  Issuing  Bmiiinoiit. — 

of  personal  estate  pending  a  suit  in  the  In  other  jurisdictions  it  is  necessary 

ecclesiastical  court,  but  in  every  case  not  only  that  the  petition  be  filed,  but 

in  which  it  has  done  so  it  has  appeared  that  summons  shall  have  issued  on  it 

thatsuchasuit  was  depending,  whereas  before   the  action  is  commenced  and 

there  is  no  such  statement  in  any  part  pending.     Dwelle    v.    Hinde,   8    Ohio 

of  this  bill."  Cir.  Dec.  177;    Alexandria  Gas  Co.  v, 

1.  Frisbee  v.  Timanus.  12  Fla.  300,  Irish,  (Ind.  1899)  53  N.  E.  Rep.  762; 
wherein  it  was  said:  "  This  case,  as  Pressley  v.  Harrison,  102  Ind.  14,  sub 
made  by  the  bill,  is  one  coming  within  nam.  Pressley  v.  Lamb,  105  Ind.  171. 
the  class  in  which  a  court  of  equity  will  See  also  Bacon  v.  Northwestern  Stove 
interpose  for  the  protection  of  parties  Co.,  3  Ohio  Cir.  Dec.  143,  5  Ohio  Cir. 
whose  interests  are  jeopardized,  and  Ct.  289;  Maynard  v.  Railey.  2  Nev.  313; 
should  be,  protected  where  there  is  no  Foot  v.  Ofstie,  70  Minn.  212;  Katten- 
adequate  remedy  at  law.  Thecircum-  strolh  v.  Astor  Bank,  2  Duer  (N.  Y.) 
stances   are  somewhat    peculiar,   and  632. 

perhaps  the  precise  case  is  without  di-        The  filing  by  the  plaintiff  of  an  ao- 

rect  precedent  in  the  reports,  but  the  swer  to   the   bill   purporting  to  have 

principle  may  be   very    properly  ap*  been  made   by  the  defendant  will  not 

plied.     See  Jones  v.  Jones.  3   Meriv.  constitute  the  suit  a  pending  one.     A 

174,  where  the  court  says  it  '  has  in  summons  must  have  been  issued  for 

several  instances  appointed  a  receiver  the  defendant,   or  he  must  have  ap- 

of  personal  estate  pending  a  suit  in  the  peared  either  in  person  or  by  attorney, 

ecclesiastical  court.' "   See  also  Amerl-  Pressley  v,  Harrison.  102  Ind.  14,  xi^ 

can  Freehold  Land  Mortg.  Co.  v.  Tur-  nom.  Pressley  v.  Lamb,  105  Ind.  171; 

ner,  95  Ala.  272;    Walker  v,  Zorn,  50  Mauch  Chunk  First  Nat.  Bank  v,  U.  S. 

Ga.  370,  explained  in  Tufts  v.  Little,  56  Encaustic  Tile  Co.,  105  Ind.  227:  Sute 

Ga.  139.  V.   Union   Nat.   Bank,    145    Ind.    537. 

2.  When  Aetion  Goaunonoed.  —  As  to  See  also  Whelpley  v.  Erie  R.  Co.,  6 
what  constitutes  a  commencement  of  Blatchf.  (U.  S.)  271. 

an  action,  generally,  in  the  different  In  Pressley  v.  Lamb,  105  Ind.  171, 
jurisdictions,  see  the  title  Actions,  sub  nom,  Pressley  v.  Harrison,  102  Ind. 
vol.  I,  p.  119.  14,  Mitchell,  J.,  dissenting^  it  was  held 
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nated  by  dismissal  or  otherwise.^ 

4.  What  Constitutes  a  Pending  Suit — a.  General  Requisites. 
—  To  obtain  the  appointment  of  a  receiver  in  an  action  it  must  be 
a  bona  fide  controversy  between  adverse  parties  and  involve  con- 
flicting and  hostile  claims  to  property  that  is,  in  part  at  least,  the 
subject-matter  of  the  litigation.* 

On  AppUoation  of  Debtor.  —  A  debtor,  whether  a  natural  person,  a 
corporation,  or  a  partnership,  cannot  invoke  the  appointment  of 
a  receiver  and  thus  throw  property  into  the  possession  and  under 
the  control  of  a  court  of  equity.' 

that  a  written  appearance  presented  to  McClellan,  53  Miss.  507,  citing  White- 
a  judge  in  vacation,  where  the  hearing  head  v,  Wooten,  43  Miss.  523. 
was  had,  commenced  the  action  for  Under  the  Code  there  must  be  a  party 
purposes  of  the  appointment  although  plaintiff  and  a  party  defendant,  with  a 
neither  the  bill  nor  the  appearance  petition  filed,  asking  certain  relief, 
had  yet  been  filed  in  court.  Approved  For  the  protection  of  that  relief  a  re- 
in Mauch  Chunk  First  Nat.  Bank  v,  ceiver  may  be  appointed.  Bacon  v, 
U.  S.  Encaustic  Tile  Co.,  105  Ind.  227,  Northwestern  Stove  Co.,  3  Ohio  Cir. 
cited  in  State  v.  Union  Nat.  Bank,  J45  Dec.  143,  5  Ohio  Cir.  Ct.  289. 
Ind.  537.                                            *  Aetton  to  Gonttnie  WUl.  —  A  receiver 

Srronaoiui  Order  Cnrod.  —  Where  an  cannot  be  appointed  in  an  action  to 
order  appointing  a  receiver  is  errone-  construe  a  will,  since  the  issues  do  not 
ous,  because  made  before  the  action  directly  deal  with  or  relate  to  the  prop- 
has  been  commenced,  no  objection  can  erty  of  the  testator.  Johnson  v.  Coch- 
be  taken  thereto  if  it  is  followed  by  a  rane,  91  Hun  (N.  Y.)  163,  wherein 
second  and  proper  order.  Hellebush  the  court  said:  '*A  court  of  equity 
V,  Blake.  119  Ind.  349.  undoubtedly  possesses  the  power  inde- 

FrohateofWUl  —  England.  —  A  caveat  pendent  of  statute,  to  appoint  a  re- 
entered against  the  probate  of  a  will,  ceiver  to  preserve  property  pendente 
upon  which  a  warning  has  been  given,  lite.  But  such  power  can  be  exercised 
followed  by  the  appearance  of  the  only  in  cases  where  the  propertv  is  the 
party  warned,  does  not  constitute  a  lis  direct  subject  of  the  action,  and  where 
pendens  so  that  a  receiver  may  be  ap-  the  judgment  to  be  granted  will  act 
pointed  pendente  lite^  but  a  writ  must  upon  the  specific  property.'* 
first  issue  to  commence  the  suit.  Salter  8.  Debtor  In  Ezeoutioii.  —  In  Mcll« 
V,  Salter,  (1896),  P.  291,  distinguishing  henny  v,  Binz,  80  Tex.  i,  it  was  said: 
In  re  Parker,  54  L.  J.  Ch.  694.  See  "A  natural  person,  because  of  his 
also  In  re  Mallaliew,  91  L.  T.  398.  inability    to    meet    the    demands    of 

1.  Dale  V,  Kent,  58  Ind.  585;   Con-  his  creditors,  has  no  right  to  place  his 

quest  V.  National  Bank,  97  Ga.  500;  property  under  the  control  of  a  court 

Hughes  V,  Dumbell,  i  Russ.  321.  of  equity  for  the   purpose   merely  of 

DiHolution  of  Ii^onetion  —  Yirghiia.  —  preventing  its  sacrifice  by  its  sale  under 
Code  Va.  (1873),  c.  175,  §  14  (Code  execution.  We  see  no  reason  why,  as 
1887,  %  3446),  provides  that  upon  the  a  general  rule,  a  corporation  does  not 
dissolution  of  an  injunction,  the  bill  stand  upon  the  same  footing.*'  • 
therefor  shall  stand  dismissed  as  of  Constmotlon  of  Statute  Forbidding  Sock 
coarse.  This  provision  has  no  appli-  AppUeation.  —  The  statute  of  7>jraj  de- 
cation  to  a  bill  praying  other  relief,  daring  that  '*  no  receiver  shall  ever  be 
and  after  the  dissolution  of  the  injunc-  appointed  of  any  joint-stock  incorpo- 
tion  obtained  therein  a  receiver  may  rated  company,  or  of  any  copartner- 
be  appointed  pending  the  final  decree,  ship  or  private  person  on  the  petition 
Ad  kins  v,  Edwards,  83  Va.  300.  of  such  joint-stock  incorporated  com- 

8.  Jones  v.  Leadville  Bank,  10  Colo,  pany,  partnership,  or  person,**  is  but  a 

464;    Pressley  v.  Lamb,  105  Ind.  171,  legislative  declaration  of  the  rule  recog* 

sub  nom,  Pressley  v,  Harrison,  102  Ind.  nized   by   courts    of    equity.      Texas, 

i^^  per  Mitchell,  J.  etc.,  R.  Co.  v»  Gay,  86  Tex.  605. 

"  There  must  be  a  case  in  court  and  AppUeation  for  Beoeiver  Not  a  <'  Cause.'* 

an  opposite  party  to  warrant  the  ap-  —  An  application  for  a  receiver  made 

pointment  of  a  receiver.**     Hardy  v.  by  a  debtor  is  not  within  Const.  Miss* 
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b.  In  Equity  —  (i)  Suits  in  General. — With  the  foregoing 
qualifications  a  receiver  may  be  appointed  in  any  suit  pending  in 

equity  in  which  the  bill  states  a  case  for  equitable  relief.^ 

Statatorj  EqvitiM.  —  The  remedy  is  not  confined  to  suits  of  ordi'^ 
nary  equitable  cognizance,  but  extends  to  suits  in  equity  brought 
on  causes  of  action  given  by  statute.* 

(1890),  §  147,  prohibiting  reversals  for  preme  Court  of  the  United  States  has 

mistakes    as    to   whether  a    cause   is  ever  said  judicially  that  upon  such  an 

of  lair  or  equity  cognizance,  being  a  application  he  had  power  to  appoint  a 

wholly   unauthorized   proceeding  and  receiver  to  do  so.     In  the  only  cases  to 

not  a  *'  cause  "  within  the  meaning  of  which  we  have  been  cited   by  counsel 

that  section.    Whitney  t^.  Hanover  Nat.  as  supporting  this  assertion  (Quincy« 

Bank,  71  Miss.  1009.  etc.,  R.  Co.  v.  Humphreys,   145  U.  S. 

Applkatioa  by  Corporation  Debtor.  —  A  82,   and  St.  Joseph,   etc.,   R.   Co.    v. 

corporation  cannot  come  into  court  and  Humphreys,  145  U.  S.  105),  the  ques- 

ask  for  a  receiver  for  itself.     Hinckley  tion  of  the  validity  of  the  appointment 

V.  Pfister,  83  Wis.  64;  Matter  of  Atlas  of  the  receiver  was  neither  raised  nor 

Iron  Constr.   Co.,  (N.   Y.  Super.  Ct.  passed  upon    by  the  Supreme  Coait. 

Spec.   T.)  2   N.   Y.  Annot.   Cas.    124;  In  one  of  the  cases  it  was  suggested 

Matter  of  Binghamton  General  Electric  that  the  bill  was  without  precedent; 

Co.,  143  N.  Y.  261;   Mabon  c/.  Ongley  butlthe  court  said:  '  We  are  not  called 

Electric  Co.,  156  N.  Y.   196.  reversing  on  to  inquire  as  to  how  that  may  be,' 

24   N.  Y.  App.    Div.  41;    Kimball  v,  nor  were  they  so  called  by  the  issues 

Goodburn,  32  Mich.  11;  Jones  v.  Lead-  in   the  other  case.     The   fact  is,   the 

ville  Bank,    10  Colo.   464;    Equitable  Wabash  case  is  sui  generis.     There  is 

Nat.    Bank   v,  Guckenberger,   5   Ohio  no  such  source  of  equity  jurisdiction 

Dec.  438;    Hugh  V,  McRae,  Chase  (U.  as  is  supposed  therein  to  have  been 

S.)  466,  12  Fed.  Cas.   No.  6,840,  eiting  discovered.     It  is   without   precedent. 

Southwestern  R.  Bank  v.  Parsons  (not  and  we  have  found  no  published  case 

reported:  see  22  Fed.  Cas.  No.  13,193).  tha(  supports  it.**    See  also  21  Am.  L. 

See  also  Whelpley  v.  Erie  R.  Co.,  6  Rev.  141,  798,  28  Am.  L.  Rev.  925. 

Blatchf.  (U.  S.)  271.  1.  "  The  jurisdiction  of  the  court  to 

IVabash     Railroad     Cases,  —  Several  grant  a    receiver  cannot    be    denied, 

cases  pertaining  to  an  early  receiver-  *    *    *    There  are  few  cases  that  can 

ship   for    the    Wabash    Railroad    and  be  stated  in  which  the  court  has  noC 

known  as  the  Wabash  Railroad  Cases  jurisdiction,  when  it  is  essential  to  the 

departed  from  this  doctrine,  and,  on  justice  of  the  case,  to  interfere  to  pre* 

the  ground  of  importance  of  railroad  serve  the  property  for  the  party  en* 

corporations    as    public    institutions,  titled."     Bainbrigge    v,    Baddeley,    3 

sanctioned  the  appointment  of  receiv-  Macn.  &  G.  419,  quoted  In  Barbour  v, 

ers  over  railroad  property  to  prevent  National  Exch.  Bank,  45  Ohio  St.  133. 

the  operation  of  the  roads  being  tied  Action  to  Collect  Taxes.  —  A  court  of 

up  and  embarrassed  by  extensive  liti-  equity  cannot  appoint  a  receiver  over 

gation  in  courts  of  law.     Wabash,  etc.,  property  in  an  action  brought  to  coU 

R.  Co.  t'.  Central  Trust  Co.,  22  Fed.  lee t  taxes  assessed  upon  such  property, 

Ref>.   269,  23   Fed.   Rep.   513,  865,   29  since  it  has  no  jurisdiction  to  entertain 

Fed.  Rep.  618.     But  these  cases  have  such  a  suit.     Pierce  County  v,  Merrill, 

been  severely  criticised  and  declared  to  19  Wash.  175.     See  also  Jenks  9.  Hor- 

be  without  precedent.    State  v.  Ross,  ton,  96  Mich.  13. 

122  Mo.  435,  in  which  case  the  court  8.  Matter    of  Jackson   Marine    Ins. 

also  ^fj/iM^MtVA^^  Brassey  V.  New  York,  Co.,  4  Sandf.  Ch.  (N.  Y.)  559,  citing 

etc.,  R.  Co.,  19  Fed.  Rep.  663,   relied  Ward  v.  Sea  Ins.  Co.,  7  Paige  (N.  y!) 

upon  to  support  the  same  doctrine.     In  294;    Bangs  v.  Duckinfield,   18  N.  Y. 

the  course  of  a  long  opinion  the  court  592;    Lammon  v,  Giles,  3  Wash.  Ter. 

said:    "However    prudent    and   wise  117;  Ewing  t^.  Van  Wagenen,  6  Wash, 

the  action  of  Judge  Treat,  concurred  39;  Hollis  v.  Bryant,  12  Sim.  492.    See 

in  by  Judge  Brewer,  may  have  been  also  Zieverink  v,  Kemper,  50  Ohio  St* 

from  a  business  standpoint,  in  taking  208. 

charge  of  this  great  railroad  system,  Voredoivre  of  Mechanict*  lieni.  —  The 

we  have  failed  to  discover  that  the  Su-  doctrine  stated  in  the  text  was  applied 
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(2)  Suits  Agatmt  C^rporaiums  — *  (a)  r«r  UMolmtloB.  ««« In  the 
absence  of  statute  equity  has  no  power  to  dissolve  a  corporation, 
and  a  bill  for  that  purpose  does  not  exhibit  any  proper  equitable 
relief  in  aid  of  which  a  receiver  may  be  appointed.^ 

lUtotfrj  Yrorlflitiif.  -i^  In  some  states,  however,  statutes  giving  the 
right  to  bring  such  an  action  in  equity  have  been  enacted.* 

(b)  OUmi  iBlti.  —  The  statement  has  frequently  been  made 
that  no  receiver  can  be  appointed  in  an  action  pending  against  a 

in  IVaskiHgton  in  an  action  under  Code  91  Cine.  L.  Bui.  06:  Cincinnati  v,  C!n« 

1881,  §  1939,  providing  for  the  foreclose  cinnati  Inclined  Plane  R.  Co.,  7  Ohio 

ure  inequity  of  a  mechanics*  lien  upon  Dec.  9;    Robison  v,  Cleveland  City  R. 

steamers,    vessels,    etc.      Washington  Co.,  7  Ohio  Dec.  31a. 

Iron   Works  Co.  v.  Jensen,  3  Wash.  Ttxas,  —  Eapuela  Land,  etc,,  Co.  v, 

584.  Bindle,  5  Tex,  Civ,  App.  18;  People's 

On  the  other  hand,  it  has  been  held  Invest    Co.    v.   Crawford,   (jcx.    Civ. 

that  in  the  absence  of  a  statutory  pro-  App.  1898)  45  S.  W.  Rep.  738. 

vision  giving  the  povrer  to  appoint  a  Utah.  —  Davis    r.    Flagsta£[    Silver 

receiver  none  can  be  had  in  actions  In  Min.  Co.,  s  Utah  74. 

equity  to  foreclose  such  Hens.     Meyer  IVixconsin,  —  Hinckley  i.  Pflster,  $3 

V.  Seebald,  (C.  PI.  Spec,  T.)  11  Abb.  Wis.  64;   Strong  v,  McCagg,  55  Wia, 

Pr.   N.  S.  (N.  Y.)  326,  note;   Stone  v.  624. 

Tyler,   173    III.    147,    reversing  67    111.  United  States, — Walters    ».   Anglo 

App.  17,  Htin^  Pratt  t*.  Tudor,  14  Te^c.  American  Mortg.,  etc.,  Co.,   50  red. 

37,  and  Meyer  v.  Seebald,  supra.  Rep.  316;  McGeorge  v.  Big  Stone  Gap 

I.  California,  —  La  Soci6t6,  etc.,  v.  Imp,  Co.,  57  Fed-  Rep.  262,  citins  Bay- 
District  Ct.,  53  Cal.  495:  Neall  v,  HilU  less  v,  Orne,  Freem.  Ch.  (Missr)  173; 
16  Cal.  146,  76  Am.  Dec.  508.  Republican   Mountain  Silver  Mines  v, 

Cfilorad^,  ^^  Jones  v.  Leadville  Bank,  Brown,  58  Fed.  Rep.  6^4. 

10  Colo.  464.  9.  See  generally  article  Dissolution  of 

District  of   Columbia,  —  Morrow     v^  dy/^^rtf/i^^^j,  9  Am.  andEng,  Encyc.  of 

Edwards,  20  D.  C.  475.  Law  ()d  ed.)  601,  602. 

Illinois,  •'-Coquard  v.  National  Lin-  Ganeral  Provisions.  —  Under  a  statute 

seed  Oil  Co.,  171  111.  480,  af^rming  67  which  provides  for  the  appointment  of 

111.  App.   ao;    People  v.  Weigley,   155  receivers  generally  and  aeclares  that  a 

111.    491,   af/trming    51    111.    App,    31;  receiver  can   be  appointed  "  when  a 

Wheeler  z/.  Pullman  Iron,  etc.,  Co..  143  corporation  has  been  dissolved*  or  is 

111.  197;   Chicago  Steel  Works  v.  Illi-  insolvent,  or  is  in  imminent  danger  of 

Dois  Steel  Co.,  153  111.  9:    Gillespie  v.  insolvency,   or  has  forfeited    its  cor- 

Illinois    Steel  Co.,  62   ill.   App.   594;  porate  rights, *' it  was  doubted,  in  State 

Ward  V  Segar,  60  III.  App.  424.  v.    Union    Nat.   Bank,   145   Ind.   $37. 

Indiana,  —  Supreme  Sitting,  etc.,  v.  whether  a  receiver  might  be  appointed 

Baker.  134  Ind.  293.  on  a  bill  asking  no  other  equitable  re- 

/?w«.  —  Wallace    ».    Pierce- Wallace  lief.     Eailier  cases  in  the  same  state, 

Pub.  Co.,  loi  Iowa  313;    Dickerson  v,  Mauch  Chunk  First  Nat.  Bank  t/,  U.  S, 

Cass    County    Bank,    95    Iowa    392;  Encaustic  Tile  Co.,  105  Ind.  227,  ayd 

French  v.  Gifford,  30  Iowa  153.  S.  S.  O.  Iron  Hall  v.  Baker,  134  Ind. 

Ne7v    York,  —  Waterbury     v,     Mcr-  293,  which  seem  to  hold  the  afBrmativCi 

chants'   Union  Express  Co.,  50  Barb,  are  explained  on  the  theory  that  other 

(N.  Y.)  T57;  Belmont  v.  Erie  R.  Co.,  59  equitable  relief  was  sought. 

Barb.  (N.  Y.)  637;  Howe  v.  Deuel,  43  In  People's  Invest.  Co.  v.  Crawford. 

Barb.  (N.  Y.)  506;   Latimer  v,  Eddy,  (Tex.  Civ.  App.   1898)  45  S.  W.  Rep. 

46  Barb.  (N.  Y.)  64;  U.  S.  Trust  Co.  v,  738,  it  was  decided  that  in  addition  to 

New  York,  etc.,  R.  Co.,  lor  N.  Y.  478;  such    statutory    grounds    a    cause  of 

Matter  of  Binghamton  General  Electric  action    in    equity    must    be    alleged, 

Co.,  143  N.  Y.  261.  Contra^    Securiiv    Sav.,    etc.,    Co.    f, 

Ohio,  —  Goebel  v.  Herancourt  Brew-  Piper,  (Idaho  1895)  do  Pac.  Rep.  144, 

ing  Co.,  2  Ohio  Dec.  377;   Cincinnati,  See  also  San  Antonio,  etc,  R.  Co.  v, 

etc.,  R.  Co.  V,  Duckworth,  2  Ohio  Cir.  Davis,  (Tex.  Civ.  App.  189$)  30  S.  W. 

Ct.  5x8,  I  Ohio  Cir.  Dec.  618,  affirmed  Rep.  693. 
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corporation  in  equity,  on  the  ground  that  a  receivership  would 
amount  in  effect  to  a  dissolution.*  In  very  few,  however,  if  any, 
of  the  cases  in  which  this  doctrine  has  been  put  forth  has  this 
ground  been  the  real  one  upon  which  the  receiver  has  been 
refused.  And  it  is  well  established  that  in  an  action  against  a 
corporation,  brought  to  obtain  legitimate  equitable  relief,  a 
receiver  may  be  appointed  where  necessary,  the  same  as  in  actions 
against  natural  persons.* 

1.  High  on  Receivers  (3d  ed.),  g  288;    v.  Pierce- Wallace  Pub.  Co.,  loi  Iowa 
Smith  on  Receiverships,  §  220;  Beach    313;  French  v,  Gifford,  30  Iowa  153. 


on  Receivers,  ^403;  Mason  z/.  Supreme 
Ct.,  77  Md.  483;  Goodman  v,  Jedidjah 
Lodge  No.  7,  67  Md.  117;  Port  Huron, 
etc.,  R.  Co.  V.  St.  Clair  Circuit  Judge, 
31  Mich.  456;  Matter  of  Binghamton 
General  Electric  Co.,  143  N.  Y.  261, 
cited  \n  Matter  of  Hamilton  Park  Co.,  i 
N.  Y.  App.  Div.  375;  Atty.  Gen.  v, 
Utica  Ins.  Co.,  2  Johns.  Ch.  (N.  Y.)  371; 
Atty. -Gen.  v,  Niagara  Bank,  Hopk.  (N. 
Y.)  354;  U.  S.  Trust  Co.  r.  New  York, 
etc.,  R.  Co.,  loi  N.  Y.  478;  Bayless  v, 
Orne,  Freem.  (Miss.)  161,  discussed  in 
McGeorge  v.  Big  Stone  Gap  Imp.  Co., 
57  Fed.  Rep.  262. 

In  St.  Louis,  etc.,  R.  Co.  v.  Wear, 
135  Mo.  230,  4  Am.  &  Eng.  R.  Cas. 
N.  S.  583,  the  court,  in  dissenting  from 


Louisiana,  —  In  re  Moss  Cigar  Co., 
50  La.  Ann.  789;  State  v.  King,  46  La. 
Ann.  100;  Baker  v.  Louisiana  Portable 
R.  Co.,  34  La.  Ann.  754,  explained  in 
Matter  of  Louisiana  Sav.  Bank,  etc., 
Co.,  35  La.  Ann.  196;  Follelt  v.  Field, 
30  La.  Ann.  161;  Stark  v,  Burke,  5 
La.  Ann.  740;  Brown  v.  Union  Ins. 
Co.,  3  La.  Ann.  177. 

Missouri,  —  Thompson  v.  Greeley, 
107  Mo.  577,  folloived  in  Ford  v.  Kansas 
City,  etc.,  R.  Co.,  52  Mo.  App.  439. 

Montana,  —  State  v.  Second  Judicial 
Dist.  Ct.,  15  Mont.  324. 

New  York,  —  U.  S.  Trust  Co.  v.  New 
York,  etc.,  R.  Co.,  loi  N.  Y.  478; 
Decker  v.  Gardner,  124  N.  Y.  334; 
Lawrence  v,  Greenwich  F.  Ins.  Co.,  I 


this  doctrine,  reviewed  the  cases  to  a    Paige    (N.   Y.)   587;    Conro  v.   Gray, 


considerable  length,  and  said:  **  Some 
decisions  have  gone  so  far  as  to  cor- 
rect, and  even  to  prohibit,  such  pro- 
ceedings, as  entirely  beyond  the 
general  jurisdiction  of  courts  of 
equity." 

Origin   of   Doctrine.  —  The    doctrine 
seems  to  have  originated  in  a  remark 


(Supm.  Ct.  Gen.  T.)  4  How.   Pr.  (N. 
Y.)  166. 

United  States,  —  McGeorge  v.  Big 
Stone  Gap  Imp.  Co.,  57  Fed.  Rep.  262; 
General  Electric  Co.  v.  West  Asheville 
Imp.  Co.,  73  Fed.  Rep.  386.  See  also 
Republican  Mountain  Silver  Mines  v. 
Brown,  58  Fed.  Rep.  644;  Consolidated 


made  by  Chancellor  Walworth  in  sev-  Tank  Line  Co.  v.  Kansas  Cily  Varnish 
eral  of  the  early  New  Vork  cases  that  Co.,  43  Fed.  Rep.  204. 
the  appointment  of  a  receiver  in  an  A  federal  court  may  appoint  a  re- 
action against  a  corporation  would  be  ceiver  of  a  corporation  in  an  equitable 
"  a  virtual  dissolution  of  the  corpora-  cause  pending  against  it  without  regard 
tion."  But  as  is  pointed  out  in  Taylor  to  the  methods  provided  for  the  ap- 
e^.  Columbian  Ins.  Co.,  14  Allen  (Mass.)  pointmtfnt  of  receivers  over  corpora- 
353>  while  that  stateihent  may  be  suffi-  tions  in  the  state  where  it  is  organized, 
ciently  correct  to  remain  unchallenged.  General  Electric  Co.  v.  West  Asheville 
the  appointment  does  not  as  a  matter  Imp.  Co.,  73  Fed.  Rep.  386. 
of  fact  extinguish  the  franchise  of  a  Jorisdiotlon  to  Appoint  SeceiTon  of  Cor* 
corporation,  terminate  its  legal  exist-  porations.  —  Perhaps  the  best  discus- 
ence,  or  render  it  incapable  of  being  sion  on  this  point  is  contained  in  Dick- 
sued  at  law  or  in  equity.  Cited  in  erson  v.  Cass  County  Bank,  95  Iowa 
Jones  V,  Leadville  Bank,  10  Colo.  464.  392,  where  the  court  said  in  part: 
See  also  Fulger  v.  Columbian  Ins.  Co.,  *'  Authorities  are  cited  to  the  effect  that 
99  Mass.  267;  Decker  v,  Gardner,  124  a  receiver  will  not  be  appointed  on  the 
N.  Y.  334,  citing  Kinj:aid  v.  Dwindle,  application  of  the  corporation.     They 


59  N.   Y.    548,  and  Pringle  v.    Wool- 
worth,  90  N.  Y.  502. 

8.  Iowa.  —  Dickerson  v.  Cass  County 
Bank,  9$  Iowa  392.     See  also  Wallace 


are  not  in  point,  as  this  appointment 
was  not  upon  such  application.  Others 
are  cited  to  the  effect  that  a  receiver 
will  not  be  appointed  upon  the  petition 
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(3)  Suits  Between  Partners — (a)  F«r  JMnolntien.  —  Actions  between 

partners  for  the  dissolution  of  the  partnership^   unlike  actions 

against  corporations  to  forfeit  their  franchises,  are  peculiarly 
equitable,  and  a  receiver  may  be  appointed  pendente  lite  where 
the  facts  justify.* 

Beqniiite  AUegationi.  —  The  bill  must  allege  such  facts  as  will,  if 

proved,  entitle  the  plaintiff  to  a  dissolution.  A  mere  disagree- 
ment between  the  partners  as  to  the  conduct  of  the  business  or 

the  like  is  insufficient  to  show  a  cause  of  action.* 

of  an  individual  stockholder.      That  Pennsylvania,  —  Sloan  v.  Moore,  37 

depends  upon  whether  his  relation  as  Pa.  St.  217;  Moir  v.  Emeiick,  3  Montg. 

stockholder   gives    him    a    *  probable  Co.  Rep.  (Pa.)  161. 

right  to  or  interest  in   the  assets  of  Texas.  —  Shulte  t/.  Hoffman,  18  Tex. 

the  corporation.*     Authorities  are  also  678. 

cited  to  the  effect  that  a  receiver  will  Virginia,  —  Jordan  v.  Miller,  75  Va. 

not  be  appointed  because  of  the  in-  442. 

solvency  of  the  corporation.    That  de-  Aetien  Arising  out  of  Joint  Undertak- 

pends  upon  whether,  by  reason  of  the  ing.  —  Wheie  a  joint  undertaking  for 

insolvency,  the  assets  aie  in  danger  of  the  purpose  of  a  single  transaction  has 

being  lost,  injured,  or  impaired.   These  been    entered    into    between    parties, 

inquiries  arise  upon  the  sufficiency  of  their  rights  and  liabilities  may  be  de- 

the  showing,  and  not  upon  the  ques-  termined  in  an  equitable  action  similar 

tion  of  jurisdiction.    *    *    *    We  think  to  an  action  between  partners  for  dis- 

it  is  entirely  clear  that  courts  of  equity  solution,  and  a  receiver   may  be  ap- 

hare  jurisdiction  to  appoint  receivers  ^Initd  pendente  lite,     Wilcox  v.  Pratt, 

of  corporations,  partnerships,  and  in-  52  Hun  (N.  Y.)  340,  125N.  Y.  688.     See 

dividuals,  upon  the  petition  of  any  per-  also  Hayes  v.  Vogel,  14  Daly  (N.  Y.) 

son  showing  himself  entitled  to  such  486. 

relief.*'     Citing  French  v,  Gifford,  30  Other  Aotions. —  In  Const  z/.  Harris,  t 

Iowa  153,  approved  in  Wallace  v.  Pierce  T.  &  R.  4q6,  it  was  held  that  a  receiver 

Wallace  Pub.  Co.,  loi  Iowa  313.  might  be  appointed  as  well  where  the 

1,  California.  — Adams  v.  Woods,  8  action  was  one  to  compel  the  carrying 

Cal.  306.  on  of  the  partnership  according  to  the 

Jowa,  —  Saylor  v,  Mockbie,  9  Iowa  terms  of  some  instrument  as  where  it 

aog.  was  for  a  dissolution  of  the  concern. 

Louisiana.  —  Gridley  v.  Conner,  2  La.  But  see  contra  Hall  v.  Hall,  3  Macn.  & 

Ann.  87.  G.  79. 

Maryland,  —  Whitman  v,  Robinson,  8.  Barnes    v,    Jones,    91    Ind.   161; 

21  Md.  30;   Kerr  V.  Potter,  6  Gill  (Md.)  Loomis  v,   McKenzie,   31    Iowa    425; 

404,  reversed  on  other  grounds  6  Gill  Walker  v.  House,  4  Md.  Ch.  39;  Sieg- 

(Md.)  423.  hortner  v.   Weissenborn,  20  N.  J.  Eq. 

Mississippi. — New  v.  Wright,  44  Miss.  172,   2T   N.    ].  Eq.  483;    Garretson  v, 

202.  Weaver,   3   Edw.   (N.   Y.)  385;    Henn 

Missouri,  —  Cox  v,  Volkert,  86  Mo.  ».  Walsh,  2  Edw.  (N.  Y.)  130;  Waring  z^. 

505.  Robinson,  Hoffm.  (N.  Y.)  524;  Anony- 

AVw   York, — Jackson  v.  De  Forest,  mous,  2  Daly  (N.  Y.)  533;  Waterbury 

(Supni.  Ct.  Spec.  T.)  14  How.  Pr.  (N.  v.  Merchants*  Union  Express  Co.,  50 

Y.)  81;  Smith  V.  Fitchett.  56  Hun  (N.  Barb.  (N.  Y.)  157;  Goodman  v.  Whit- 

Y.)473;  Heatherion  v,  Hastings,  5  Hun  comb,  i  Jac.  &  W.  570;  Smith  v.  Jeyes, 

(N.  Y.)459;  Crane  v.  Ford,  Hopk.  (N.  4  Beav.  503;  Hall  v.  Hall,  3  Macn.  & 

Y.)  114;    Rice  v,  Baggot,  (Supm.  Ct.  G.  79. 

Gen.  T.)  7  N.  Y.  Supp.  518;  Marten  v,  Exelndlng  Fartnor  firom  Ctondnot  of  Bos- 
Van  Schaick,  4  Paige  (N.  Y.)  479;  Wil-  Inoss.  —  Allegations  showing  that  the 
cox  v,  Pratt,  52  Hun  (N.  Y.)  340,  125  plaintiff  is  excluded  from  access  to  the 
N.  Y.  688;  Smith  v.  New  York  Consol.  books  and  papers  of  the  partnership 
Stage  Co.,  (C.  PI.)  18  Abb.  Pr.  (N.  Y.)  and  from  his  full  share  in  the  manage- 
433.  ment  of  the  business  are    sufficient. 

Oregon.  —  Durkheimer  r.  Heilner,  34  Hottenstein   v,   Conrad,   p    Kan.  435; 

Oregon  270,  Katz  v.  Brewington,  71  Md.  79;  Shan- 
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(b)  Vor  Aoeouiting  After  Dinoltttioii.  —  Where  the  partnership  has 
already  been  dissolved  by  the  death  of  one  of  the  partners, 
voluntary  agreement,  or  otherwise,  a  receiver  may  be  appointed 
pending  an  action  for  an  accounting  and  settlement.* 

(4)  In  Foreclosure  Suits.  —  The  power  of  a  court  of  chancery 
to  appoint  a  TcceiveT pendente  lite  in  foreclosure  cases  is  a  part  of 
its  incidental  jurisdiction,  not  depending  on  any  statute.* 

non  r.  Wright,  60  Md.  530;  Haight  v,  McMahon  v,   McClcrnan,   10  W.  Va. 

Burr,  19  Md.  130;  Speights  v.  Peters,  419;  Hoyt  v,  Sprague,  103  U.  S.  613; 

9GiU(Md.)472;  Williamson  f,  Wilson,  Johnston  v.  Straus,  26  Fed.  Rep.  57; 

I  Bland  (Md.)  4id;  Wolbert  v.  Harris,  7  Philips  v.  Atkinson,  3  Bro.  C.  C.  273; 

N.  J.   £q.   605;    Maynard    v,   Railey,  Butchart  v.  Dresser,  4  De  G.  M.  &  G. 


2  Nev.  313;  Geortner  v.  Canajoharie,  2 
Barb.  (N.  Y.)  625;  Go  wan  v,  Jeffries,  2 
Ashm.  (Pa.)  296;  Prentiss  v,  Brennan, 
I  Grant  Ch.  (U.  C.)  371;  Wilson  v. 
Greenwood,  I  Swanst.  471;   Gooiman 


542.     See  also  Estwick  v.  Conaingtbj, 
I  Vern.  118. 

Suit  by  Partner  in  FommmIqil  —  A  part- 
ner  who  is  in  possession  of  all  of  the 
partnership  effects  cannot  apply  for  the 


V.  Whitcomb,  i  Jac.  &  W.  569;  Baring    appointment  of  a   receiver    of    tbem, 


V.  Dix,  I  Cox  Ch.  214. 

Aotlon  by  Special  Partner.  —  Under 
Gen.  Stat.  Mafs.,  c.  55,  §  8  (Pub.  Stat. 
Mass.,  c.  75,  g  8),  a  special  partner 
cannot  maintain  a  bill  for  the  appoint 


since  he  has  full  power  of  disposition 
settling    the    affairs    of    the  firm. 


in 


Smith  V.  Lowe,  1  Edw.  (N.  Y.)  33. 

8.  Merritt  v,  Gibson,  129  Ind.   155; 
Main  v,  Gintherl,  92  Ind.  180:  Decker 


ment  of  a  receiver  against  a  general  v,  Gardner,  124  N.  Y.  334;  U.  S.  Trust 

partner,     without     alleging    that    the  Co.  v.  New  York,  etc.,  R.  Co.,  loi  N. 

assets  of  the  partnership  are   insuffi-  Y.  478;    Sales  v.  Lusk,  60  Wis,  490; 

cient  to  pay  the  debt,  or  else  that  they  Haywood  v.  Lincoln  Lumber  Co.,  64 

are      liable      to     become     insufficient  Wis.   639;    De   Winton  v,   Brecon.  26 

through  the  conduct  of  the  defendant  Bear.  533. 

in  settling  the  affairs  of  the  concern.  BaUroad  Beoeiverahipe.  —  One  of  the 

Snyder  v.  Leland,  127  Mass.  291.  most  common  instances  in  which  this 

Prayer  of  Bill. —  In  Ex  p.  Peillon,  3  power  is  exercised  to>day  10  in  fore- 
Nova  Scotia  405,  it  was  held  that  the  closure  actions  against  corpcrationa 
bill  must  not  only  allege  the  facts,  but  operating  railroads.  In  Wallace  v. 
must  contain  a  prayer  for  the  dissolu-  Loomis,  97  U.  S.  162,  the  court  said: 
tion  of  the  partnership,  or  it  is  not  a  **  The  power  of  a  court  of  equity  to  ap- 
pending suit  in  which  a  receiver  may  point  managing  receivers  of  such  prop- 
be  appointed.  To  the  same  effect  see  erfy  as  a  railroad,  when  taken  under 
Pirtle  V,  Penn,  3  Dana  (Ky.)  247,  28  its  charge  as  a  trust  fund  for  the  pay- 
Am.  Dec.  70.  ment  of  incumbrances,  and  to  authorize 

On  the  other  hand,  in  Smith  v.  Fitch-  such  receivers  to  raise  money  necessary 

ett,  (Supm.  Ct.  Spec.  T.)  15  Civ.  Pro.  for  the  preservation  and  management 

(N.  Y.)  207.  the  sufficiency  of  a  prayer  of  the  property,  and  make  the  same 

for  an  accounting  was  determined  in  chargeable  as  a  lien  thereon  for  its  re- 

the  affirmative  although   the   partner-  payment,  cannot  at  this  day  be  seri- 

ship  had  not  been  dissolved.     But  the  ously  disputed.     It   is  a  part  of  that 

action  seems  to  have  been  considered  jurisdiction   always  exercised  by  the 

as  one   for    dissolution.       See  subse-  court,  by  which  it  is  its  duty  to  protect 

quent   phases  of   the  litigation   in  56  and    preserve  the   trust  funds  in  its 

Hun  (N.  Y.)  473.     See  also  Jordan  v,  hands.     It  is,  undoubtedly,  a  power  to 

Miller,   75   Va.    442;    and    see  article  be  exercised  with  great  caution,  and. 

Partnership,  vol.  15,  pp.  1090,  1091.  if  possible,  with  the  consent  or  acqai^* 

1.  Speights  v.  Peters,  9  Gill  (Md.)  472;  escence  of  the  parties  interested  in  the 

0*Bryan    v.   Gibbons,   2   Md.   Ch.   9;  fund."     ^jv^//^in  Quincy,  etc.,  R.  Co. 

Cory  V.  Clark,  2  K  J.  L.  J.  122;  Smith  v.  Humphreys,  145  U.S.  82, and  Union 

V.  Fitchett.  56  Hun(N.  Y.)473;  Wither-  Trust  Co.  v.  Illinois  Midland  R.  Co., 

bee  V.  Witherbee,  17  N.  Y.  App.  Div.  117  U.  S.  434.     See  also  State  v.  Jack- 

181;    Short  V.  Barry,  3  Lans.  (N.  Y.)  sonville  etc.,  R.  Co.,  isFla.  201;  State 

143;    Allen  V,  Cooley,  53  S.  Car.  414;  v.  Northern  Cent.  R.  Co.,  18  Md.  193, 
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(5j  On  Bill  for  Injunction.  —  A  receiver  may  be  appointed 
penaing  a  bill  for  an  injunction,  even  though  the  injunction  itself 
is  in  aid  of  an  ejectment  or  other  action  pending  in  a  law  court.* 

(6)  Miscellaneous  Suits,  —  A  receiver  may  also  be  appointed 
pending  a  suit  for  a  divorce  in  which  alimony  is  asked,^  pending 

cUinj^  White  Water  Valley  Caaat  Co.  v.  citing  American  Freehold  Land  Mortg. 

Vallette,  3i  How.  (U.  S.)432,  aad  Fripp  Co.  v.  Turner,  95  Ala.  272. 

V.  Chard  R.  Co.,  21  Eng.  L.  &  Eq.  53.  Georgia.  —  Millbank  v.  Penniman,  73 

II  Hare  254;  Delaware,  etc.,  R.  Co.  v.  Ga.  136;  Worrili  v.  Coker,  56  Ga.  666; 

Erie  R.  Co.,   21   N.  J.   Eq.  2q^^  citing  Williams  r.  Stewart,  56  Ga.  663;  Chap- 

Rassell    v.    East    Anglian   R.   Co.,   3  pell  r.    Boyd,   56  Ga.   578;    Tufts  f. 

Macn.  4ft  G.    124,  Midland  R.    Co.  v.  Little,  s^  ^^i*  I39t  expiaining  Walker 

Ambergate,  etc.,  R.  Co.,  10  Hare  359,  v.  Zorn,  50 Ga.  370;  Collier  v.  Sapp,  49 

and  Shrewsbury   R.  Co.  v.  Chester  R.  Ga.  93;  lohnsv.  Johns,  23  Ga.  31.     See 

Co.,  14  L.  T.  M.  S.  433.  also  Jordan  v,  Beal,  51  Ga.  602;  Whit- 

BagUih  B«l6  axUl  SkaUto.  —  In  Gard-  worth  v,  Wofford,  73  Ga.  259. 

iicr  V,  London,  etc.,  R.  C*o.,  L.  R-.  2  Ch.  New  Jtrsty,  —  Flagler  v.  Blunt,   32 

201,  it  was  held  that  a  managing  re-  N.  J.  Eq.  518. 

cciver  for  a  railroad  could  not  be  ap-  Ntw    Yerk.  —  Rogers    r.    Marshall, 

pointed    in    an    action    against    the  (Supm.  Ct.  Gen.  T.)  6  Abb.  Pr.  N.  S. 

corporation,  the  public  being  interested  (N.  Y.)  457,  nV/^^Peoplc  v.  New  York, 

therein,  and    the  management  being  (Supm.  Ci.  Gen.  T.)  10  Abb.  Pr.  (N.  Y.) 

conferred  by  Parliament  upon  a  certain  117. 

designated  body.  Discussed  xvl^Xkxzv,  Virginia. —  Penn  r.  Whiteheads,  12 
Jac4»onville,  etc.,  R.  Co.,  15  Fla.  201,  Gratt.  (Va.)83,  «V<r</in  Cincinnati,  etc., 
distingmiiktd  in  Bartlett  c/.  West  Metro-  R.  Co.  v.  Sloan,  31  Ohio  St.  i ;  Smith 
politan  Tram  ways  Co. ,  (i«93)  3  Ch.  437.  v.  Butcher,  28  Gratt.  <Va.)  144. 
Bat  the  usual  rule  now  obtains  in  England.  —  Woodyatt  v.  Gresley,  8 
actions  against  railway  companies,  by  Sim.  180;  Transatlantic  Co.  v.  Pletroni, 
virtue,  of  the  Railway  Companies  Act,  t  Johns.  604,  6  Jur.  N.  S.  532. 
i4K»7,  so  and  31  Vict.,  c.  127,  §  4.  In  re  Asother  Viaw.  —  In  RoUwagen  v.  Roll- 
Manchester,  etc.,  R.  Co.,  14  th.  D.  645.  wagen,  (Supm.  Ct.  Gen.  T.)  13  N.  Y. 

Suit  Before  Maturity  of  Obligation,  Supp.  635,  59  Hun  (N.  Y.)625,  the  court 

—  It  is   said  th«t  the  action  may  be  said:  *^  The  relief  sought  is  an  injunc- 

brought  against  a  railroad  corporation,  tion  and  a  receiver.     These  are  pro- 

and  a  receiver  appointed.  In  ftdvance  visional  remedies,  incident  to  ends,  but 

of  the  maturity  of  the  lien,  where  such  not  ends  in  themselves.    No  right  of 

course    is    necessary   to  preserve   the  property  is  disputed  or  invaded,  and  I 

property    from    loss    or    destruction,  should  be  inclined  to  the  view  that  the 

Park  V,  Mew  York,  etc.,  R.  Co.,  70  Fed.  action  itself  could  not  be  maintained, 

Rep.  64c:  CentralTrmtCo.v.  Wabash,  were  il  not  that  a  construction  can  be 

etc.,    R.   Co.,   29   Fed.    Rep.  618;    St.  given  to  the  complaint  from  which  it 

Joseph,  etc.,  R.  Co.  v.  Humphreys,  145  may  be  assnmed  that  the  action  is  one 

U.  S.  113;  Brassey  c.  New  York,  etc.,  for  an  accounting,  in  which,  as  inci- 

R.  Co.,  19  Fed.  Rep.  663,  discussed \n  dent  \hereio,  it  is  sought  to  have  a 

Stale  V.  Ro.?s,  122  Mo.  435.  receiver  appointed." 

In  Thompson  V.  Natchez  Water,  etc.,  S.  Exp.  Smith,  23  Ala.  94;  Holmes 

Co.,  68  Miss.  423,  this  doctrine  is  ex-  v.  Holmes,  29  N.  J.  ^q.  9;  Vincent  v. 

tended  to  other  corporations  than  those  ParVer,    7  Paige    <N.   Y.)    65;    Kirby 

operating  railroads,  and  there  is  said  v.  Kirby,  i  Paige  (N.  Y.)  261^  Foster  r. 

to  be  no  rea-sonfot  limiting  it  to  actions  Townshend,  68  N.  Y.  206,  2  Abb.  N. 

against  the  latter.     Citing  Long  Dock  Cas.  (N.   Y.)  29,    reifersing   on  ^other 

Co.  V.   Mallery,   12  N.  J.  Eq.  93,  431.  grounds  6  Daly  <N.  Y.)  136,  12^  Abb, 

See  also  on  the   general    proposition  Pr.   N.   S.  {N.   Y.)  469;    Donnelly   v, 

Clagett  V.  Salmon,   5  Gill  &  J.  (Md  )  West,    17    Han    (N.   Y.)  564;     Caiey 

314,  eited  in   Rose   v.  Bevan,  to  Md.  w.  Carey,  2  Daly  (N.Y.)  424;  Barkers'. 

466.    Compare    centra  State  ^.    Union  Dayton,  28  Wis.  367; Sydney  V.Sydney, 

N«.  Bank,  145  Ind.  557-  W.  N.  (1867)  248. 

1.  Alabama.  —  Hendiiz  ».  Americian  9y  Matulie.  —  In  ^ome  states  It  Is  pro- 
Freehold  Land  Mortg  Co.,  95  Ala.  313,  vided  by  statute  that  a  receiver  may  be 
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a  proceeding  in  equity  to  set  aside  dower,*  in  a  suit  for  partition,* 
and  in  a  suit  to  collect  arrears  of  an  annuity  charged  on  land.' 

c.  At  Law  — (i)  General  Rule.  — As  a  rule  a  receiver  cannot 
be  invoked  in  a  pending  action  at  law,  whether  brought  at  com- 
mon law  or  under  the  code.* 

(2)  Under  Statutes.  —  In  many  states,  however,  jurisdiction  to 
appoint  receivers  in  actions  other  than  suits  in  equity  has  been 
conferred  by  statutes  which  either  expressly  confer  such  power 
or  are  held  impliedly  to  do  so.* 

appointed  to  render  effective  orders  or  v,  Blevens,  is  Tex.  Civ.  App.  410.    See 

decrees  for  alimony.     Anderson  v.  An-  also  anU^  II.  i.  An  Equitable  Proceeding, 

derson,  (Cal.   1899)  56  Pac.  Rep.  630;  6.  Indluia.  —  Under  a  statute  provid- 

Price  z/.  Price,  90  Ga.  244.  ing  that  a  receiver  may  be  appointed 

1.  Chasers  Case,  i  Bland  (Md.)  206,  '*  where,  in  the  discretion  of  the  court, 
17  Am.  Dec.  277,  Baltimore  v.  Chase,  or  the  judge  thereof  in  vacation,  it  may 
2  Gill  &  J.  (Md.)  376;  Knighton  v,  be  necessary  to  secure  ample  justice  to 
Young,  22  Md.  359.  the   parties,**   one  may  be  appointed 

2.  See  article  Partition,  vol.  15,  p.  whether  the  action  is  at  law  or  in 
769.  See  also  Goodale  v.  Fifteenth  equity.  Hellebush  v»  Blake,  119  Ind. 
Disc.   Ct.,   56  Cal.   32;    Shimmins    v.  349. 

Fifteenth  Dist.  Ct.,  57  Cal.  148;  Wood-  Kentneky.  —  Civ.  Code,  §  298,  pro- 
ward  V,  Superior  Ct.,  95  Cal.  272;  vides  that  if  a  party  to  an  action  shows 
Rutherford  v,  Jones,  14  Ga.  521;  Wil-  that  he  has,  or  probably  has,  a  right  to 
liams  7/.  Jenkins,  ii  Ga.  595;  Duncan  a  lien  upon  or  an  interest  in  prop- 
V.  Campau,  15  Mich.  414;  Pignolet  z\  erty  or  a  fund,  the  right  to  which  is 
Bushe,  (Supm.  Ct.  Gen.  T.)  28  How.  involved  in  the  action,  he  may  invoke 
Pr.  (N.  Y.)  9.  the  appointment  of  a  receiver  to  take 

3.  Owing's  Case,  i  Bland  (Md.)  291;  charge  of  the  property  during  its  pend- 
Probasco  v,  Probasco,  30  N.  J.  £q.  108;  ency.  This  allows  the  appointment  of 
White  V,  Smale,  22  Beav.  72;  Smith  v,  a  receiver  in  a  forcible  detainer  suit 
Effingham,  2  Beav.  232;  Buxton  v,  where  the  plaintiff  has  a  lien  upon  the 
Monkhouse,  Coop.  /.  Eld.  41 ;  Dalmer  land  involved  in  the  litigation.  Brom- 
V.  Dash  wood,  2  Cox  Ch.  378;  Taylor  z.  ley  r.  McCall,  (Ky.  1892)  18  S.  W.  Rep. 
Emerson,   4  Dr.   &   War.   117;    Davis  1016. 

I/.  Marlborough,  i  Swanst.  74;  Beam-  Washington.  —  Although     the     code 

ish  V,  Ansten,  9  Ir.  Eq.  361;    Hayden  authorizes  the  appointment  of  receiv- 

V.  Shearman,  2  Ir.  Ch.  137;  Battersby  ers    in    actions    at    law,  it    does    not 

V,  Homan,  2  Ir.  Ch.  N.  S.  232;  Kelly  v,  thereby  take  away  or  limit  the  inherent 

Butler,  I  Ir.  Eq.  435;    Lyne  v.  Lock-  power  of  a  court  of  equity  to  appoint 

wood,     2     Molloy     498;     Sankey    v.  them.     Washington  Iron  Works  Co.  v. 

O'Maley,  2  Molloy  491.  Jensen,  3  Wash.  584. 

4.  Smith  z\  Superior  Ct.,  97  Cal.  348;  Action  fur  Homostead  and  BzompUoBS. 
Bateman  v.  Superior  Ct.,  54  Cal.  285,  —  In  an  action  under  the  Georgia  stat- 
cited  in  Scott  c.  Sierra  Lumber  Co.,  67  ute  brought  by  a  wife  for  a  homestead 
Cal.  71;  San  Jose  Safe  Deposit  Bank  v.  and  exemptions  out  of  the  husband's 
Madera  Bank.  121  Cal.  543;  Myres  v,  property,  a  receiver  may  be  appointed 
Frankenthal,  55  111.  App.  390;  Folsom  on  the  application  of  his  creditors  over 
V.  Evans,  5  Minn.  419;  State  z\  Eighth  the  excess  remaining.  Landrum  v. 
Judicial  Dist.  Ct.,  14  Mont.  577,  Har-  Chamberlin,  etc.,  Co.,  73  Ga.  727. 
wood,  J.,  dissenting;  Oehme  v.  Ruckle-  Attadunont  Proceedings,  —  In  some 
haus,  50  N.  J.  L.  84;  0*Mahoney  ^.  states  a  receiver  may  be  appointed  in 
Belmont,  37  N.  Y.  Super.  Ct.  233,  62  a  pending  action  at  law  to  aid  an 
N.  Y.  133;  Bryan  v,  Moring,  94  N.  Car.  attachment  or  garnishment.  Myres  ?'. 
694;  Callahan  v.  Consumers  Ice,  etc.,  Frankenthal,  55  111.  App.  390;  New 
Co.,  13  Ohio  Cir.  Ct.  479,  7  Ohio  Cir.  York  Rubber  Co.  v»  Gandy  Belting 
Dec.  349;  Emerson's  Appeal,  95  Pa.  Co..  5  Ohio  Cir.  Dec.  286;  Foot  v. 
St.  258;  Carter  v.  High  tower,  79  Tex.  Ofstie,  70  Minn.  212;  State  v.  Superior 
135;    New  Birmingham  Iron,  etc.,  Co.  Ct.,  14  Wash.  314. 
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The  Pending  Snit.  RECEIVERS.  What  Conititntal. 

(3)  Q^^  Warranto  Proceedings  Against  Corporations.  —  A 
receiver  cannot  generally  be  appointed  in  an  action  of  quo  war- 
ranto or  proceedings  of  like  nature  brought  for  the  dissolution  of 
a  corporation,*  but  in  a  few  states  by  statute  it  is  otherwise.* 

(4)  Supplementary  Proceedings,  —  The  remedy  of  a  creditor  who 
hafi  obtained  a  judgment  at  law  which  he  is  unable  to  satisfy  by 
execution  is  primarily  an  action  in  equity,  in  which  he  may  have 
a  receiver  appointed.* 

Bnt  liy  atatute  in  some  jurisdictions  such  equitable  relief  may  be 
obtained  in  the  law  action,  after  execution  has  been  issued  and 

In  Laadlmrd  and  Tenant  Aetion.  —  In  1.  Havemeyer    v,   Superior    Ct.,   84 

an   action   under   the  North    Carolina  Cal.  327:    People's   Home   Sar.    Bank 

Landlord  and  Tenant  Act,  carried  by  v.   Superior   Ct.,    103   Cal.   27;    State 

appeal    to    the  Superior  Court,   it    is  Invest.,  etc.,  Co.  v.  Superior  Ct.,  loi 

within  the  jurisdiction  of  that  court  to  Cal.  135 ;    People   v.   Washington   Ice 

appoint  a   receiver  of  the   rents  and  Co.,  (Supm.  Ct.  Spec.  T.)  18  Abb.  Pr. 

profits  of  the   property    in  litigation.  (N.    Y.)    382;     Murray    v,    American 

Nesbiit  V.  Turrentine,  83  N.  Car.  536.  Surety  Co.,  44  U.  S.  App.  43,  2  Am.  & 

Other  InitanoM.  —  Under  a  code  pro-  Eng.  Corp.  Cas.  N.  S.  350,  affirming  6x 

vision  that  a  receiver  may  be  appointed  Fed.  Rep.  273,  59  Fed.  Rep.  345. 

in  any  action,  on  the  application  of  a  2.  General   ProTliions.  —  A    provision 

party   who    establishes    the    apparent  of  a  statute  regulating  the  appointment 

right  to  the  property  which  is  the  sub-  of  receivers  generally,  which  provides 

ject  of  the  action,  where  it  or  its  rents  for  them  in  cases  where  a  corporation 

and  profits  are  in  danger  of  being  lost  has  been  dissolved,  or  is  insolvent  or 

or  materially  injured  or  impaired,  one  in  imminent  danger  of  insolvency,  or 

may  be  appointed  in  an  action  at  law.  has  forfeited  its  corporate  rights,  has 

Bateman  v,  Superior  Ct.,  54  Cal.  285;  been  held  to  grant  the  power  of  ap- 

Scott  V,  Sierra  Lumber  Co.,  67  Cal.  76;  pointment  in    quo  warranto  proceed- 

Coburn  v,  Ames,  80  Cal.  243;  Rabb  v,  ings.     Texas  Trunk  R.  Co.  v.  State,  83 

Albright,  93  Iowa  50;  Jones  V.  Graves,  Tex.    i;    East  Line,   etc..    R.    Co.    v, 

20  Iowa  59(6;    Stuyvesant  v.  Grissler,  State,  75  Tex.  434;  State  v.  Port  Royal, 

(N.  Y.  Super.  Ct.  Spec.  T.)  12  Abb.  Pr.  etc.,  R.  Co.,  45  S.  Car.  470.  affirming 

N.  S.  (N.  Y.)  6;    Ireland  v,  Nichols,  i  in  part  45  S.  Car.  413. 

Sweeny  (N.  Y.)  208,  (Super.  Ct.   Gen.  Special  Proyisions.  —  Act  Pa.  April  26, 

T.)  37  How.  Pr.  (N.  Y.)  222,  46  N.  Y.  1893  (Laws  1893,  p.  26,  No.  22),  author- 

413.     See   also  Cofer   t/.  Echerson,  6  izes  the  appointment  of  a  receiver  in 

Iowa  503.  quo  warranto  proceedings  after  judg- 

Contra.  —  La  Bau   v,    Huetwohl,  60  ment  has  been  entered  dissolving  the 

Hun  (N.  Y.)  407;    Mitchell  «^.  Barnes,  corporation.     Prior  thereto  no  receiver 

22   Hun    (N.    Y.)   194;    Thompson    v,  could  be  had  in  such  action.     Com.  v. 

Sherrard,  35  Barb.  (N.  Y.)  593;  Burdell  Order  of  Vesta,  156  Pa.  St.  531;  Frater- 

V,    Burdell,   (Supm.   Ct.   Spec.    T.)  54  nal   Guardians*  Assigned   Estate,    159 

How.  Pr.  (N.  Y.)  91.     See  also  People  Pa.  St.  603.     See  also,  under  Code  Pro. 

V.  New  York,  (Supm.  Ct.  Spec.  T.)  17  Wash.,   §  689  (Ball.   Annot.  Codes  & 

How.  Pr.  (N.  Y.)  56,  cited  in  Rogers  v,  Stat.  Wash.,  1897,  §  5790),  State  v.  Su- 

Marshall,  (Supm.  Ct.  Gen.  T.)  6  Abb.  perior  Ct.,  15   Wash.  668,  701,  55  Am. 

Pr.  N.  S.  (N.  V.)  457.     So  also  a  provi-  St.  Rep.  907. 

sion  that  a  receiver  may  be  appointed  3.  Ahlhauser  v,  Doud,  74  Wis.  400 

after  judgment  to  carry  it  into  effect  [citing    Rose   v.   Bevan,    10    Md.  466; 

applies  to  actions  at  law  as  well  as  in  Beam  v.  Bennett,  51  Mich.  148];  Tay- 

equity.     Whitney  v.  Brckman,  26  Cal.  lor  v.  McKinnon,  29  Nova  Scotia  162; 

447;    Bateman  t/.  Sup«:rior  Ct.,  54  Cal.  Imperial   Bank  v.    Motton,    29    Nova 

285*  De  Bemer  v.  Drew,  57  Barb.  (N.  Scotia    368,    reviewing   English  cases; 

Y.)438;  Bates  v.  International  Co.,  84  Smith  v.  Port  Dover,  etc.,   R.  Co.,  12 

Fed.  Rep.  518;  Naumburg  v.  Hyatt,  24  Ont.  App.  288,  25  Am.  &  Eng.  R.  Cas. 

Fed.  Rep.  898,  cited  in   Lowenberg  zr.  640,  affirming  8  Ont.  256.     See  also  ar- 

Jefferies,  74  Fed.  Rep.  385.  tide  Creditors*  Bills,  vol.  5,  p.  593* 

606  Volume  XVH. 


returned  unsatisiied,  and  this  carries  with  it  the  right  to  the  pro- 
visional remedy,* 

Agilttn  OMTHi^^ni*^^  Supplementary  proceedings  applicable  to 
debtors  generally^  in  which  a  receiver  may  be  appointed,  will  lie 

against  a  corporation^*  unless  the  statute  provides  a  special 
method  for  proceeding  against  corporations  which  is  intended-  to 
be  exclusive** 

IV.  Vevite  —  1.  In  General.  —  The  venue  of  an  application  for 

a  receiver  is  geneially  that  of  the  pending  suit  in  which  the 
appointment  is  asked> 

1.  California, — Adams  v,  Hackett,  prior  chattel  mortgage  does  not  take 

t  Cal.   20t;    Hathaway  v.   Bntdy,  26  mway  th«  right  to  ptCKreed  fn  equity, 

cm.  581;  Pacffit  Batik  r.  RoblnSDn,  57  Hirsch,ett.,C<».  9.  Ismel.  ro6Iowa  4^18. 

CuL  52<x  CMtiVkeieiqMnuaotlMltlrMBat 

MinnesHA,  ^  Plittt     if.     Webb,     ft^  ^  I^  Fuggte  «r.  mand,  ti  Q.  B.  D.  711, 

Mlnfi.   ft63^,    TowAc  fer.  Cftmpbell,    55  the  question  Wtts  raised  bttt  iwt  decided 

Mtnn.  i^i.  whether  if  a  separate  action  fs  brought 

AVtv   rark.^PtAmer  ».  Clark,  <C.  i<i  equity  Instead  of  the  relief  being 

Pi.  Spet.  TO  4  Abb.  N.  Cus.<N.  V.)  U<\  asked  in  the  action  wherein  judgment 

De  Bener  v.  Drew,  57  Barb.  (N«  Y.)  wii6  obtaifiedt  the  moiring  ^rty  would 

438;  H^rby  t^.  OibdoU)  to  Bosw.  (N.  Y.)  be  entitled  to  <x>sts.    See  Also  fm  re 

S9t.  Hurtley,  66  L.  T.  N.  S.  588. 

iV^rf A  C^^Alii^  •^ Coattes  V.  Wilkes,  B*  South    Bend    Toy    Mfg.    Co.    9. 

^k  N.  Cttr.  376.  Pierre  F  &  Kf .  Ins.  Co.,  4  S.  Dak.  173; 

^»j^i»/t>i. -- Woodwufd  V.  Hull,  7S  Bullln  tf.  Loeb,  7S  Wis   404;  McBrid^ 

Wis.  406;    Powers  v.  C.  H.  Humiltou  v.  Farmers*  Bft&k,  tt8  Barb.(K.  Y.)476, 

Paper  Co.,  60  Wis.  115;  Clark  v.  Bcr-  7  Abb.  Pr.  ^N.  Y.)  347, <ij^rwt^  without 

genthal,  s&  Wis.  t03;  Kellogg  v.  Colter,  opinion  14  How,  Pr.  (N.  Y.)  6tt;  Moo- 

47  Wis.  649;    Second  Ward    Bank   v.  treal  Bank  v.  J.  E.  Potts  Salt,  etc.,  Co., 

Upmann,  rs  Wis.  49^.  op   Mith.    545;    Hutch    9,    Bancrofts 

[/m4ed  .SM4rf. -^  Bates    v,    Interoa^  Thoihpson  (^o.,  67  Fed.  Rep.  8o9. 

tfonal  Co.,  84  Fed.  R«p.  $t8;   Tomllit-  S.  Conner  c^.  Todd,  46  N«  K  L.  361; 

flOA,  etc.,  Mfg.  Co.  ex*  Shatto,  34  Fed.  Morgan  1?.  New  York,  etc«,  k%  Co.,  10 

Rep.  390.  Piiige(K.  Y.)  ftgo;  Clinch  ».  South  Side 

England, --H^lvA^    f.    Beuuchaoip,  R,  Co.,  1   Hutt  (N.  Y.)636:   Sherwood 

S«94)  t  Q.  B.  601;   Ftegg  tf.  Prentis,  v,  Buffalo,  etc.,  R.Co..(Supm.Ct.  G«n. 

894) «  Ch.  428;  Stnllh  V.  Cow^ll^  b  Q.  T.)  12  How.  Pr.  (N.  Y.)  156;  Hinds  v, 

B.  D.  7S;  Fuggle  t^.  Bland,  l\  Q.  B.  D.  Canandaigua,  etc.,  R.  Co.,  (Supm.  Ct« 

7lt.  Gen.  T.)  10  How.  Pr.  (N.  Y.)  487.    See 

GMKt/t. — Smith  fr.  Pon  Dover,  «tc.,  also  Coming  v.  Mohawk  Valley  Ins. 

R.  Co.,  tt  Ot»t.  App.  b88,  «3  Am.  &  Co..  (Supm.  Ct.  Spec.  T.)  it  How.  Pr. 

Eng.  R.  Gas.  640,  ^firming  8  Ont.  ss6.  <N.  Y.)  t^. 

See  also  generally  article   SorpLfe-  i.  Rteti^wot^rProftttyoCCMrfontlMi. 

I«ENTARY  PR0Cggt>!NOs.  —  !n  the  al>sence  of  statute  a  receiver 

Sqsllhbls  festtaiy  V»l  AhtsMei  by  may  be  appointed  over  the  property  of 

•taikft%S.  —  The  remedy  in  etjutty  Is  not  a  corporation  without  regard  to  whether 

abrogated  by  the  ucts  permlttttig  the  the  action  is  brought,  and  the  applica^ 

proceeding  to  be  tuk^n  in  the  acdon  ut  tlon  is  mad«,  at  the  place  where  the 

law.    Anglo-Italian  Bank  v.  Davtes,  ^  principal   oflice   of    the    company    is 

Ch.  D.  ^3;   West  V.  Rlivy,  fts  ^h*  ^'  located.    King  v.  Barnes,  51  Hun  <N. 

415-  Cadogan  t>.  Lyric  Theatre,  (t^)  Y.)    550.     Compare    People    v.    Great, 

3  Ch.  %5«*.  Jelly  V.  PAtuiso  Reduction  fSupm.  Ct.)  i^  N.  Y.  St.  Rep.  906:  U. 

Co.,  <N.  Y.  Super.  Ct.  Spec.  T.)  1$  Civ.  S.  Tr^st  Co.  tf.  New  York,  etc.,  R.  Co., 

Pro.  (M.  Y.)  »6;   Cutlin  t^.  Doughtv,  101  N.  Y.  478,  nfirming  35  Huu  (N,  Y.) 

(Supm.  Ct.  Spec.  T.)  M  How.  Pr.  {N,  341,  rfversin^  67  How.  Pr.  (N.  Y.)  J90; 

Y.)  458;   H«roy  v.  Gibson,  10  Bosw.  Matter  of  Murmy  Hill  Bunk,  14  N.  Y. 

(N.  Y.)  5^1.  App.  Div.  318. 

A  luw  giving  the  right  to  Itvy  an  Act  Tex.  April  X  1887,  %  ty,  which 
eMOidon  upon  property  subject  to  h  provides  that  the  receiver  for  «  corpo- 
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}«rMf«tlM  to  Appoint.  kECEIVERS.  In  OonomL 

%.  Appobitm«&tft  in  TMAti«XL  —  The  povrer  to  appoint  a  receiver 
in  vacation,  conferred  upon  the  judge  of  a  court  the  jurisdiction 
of  which  extends  over  more  than  one  county,  may  be  exercised 
in  any  county  within  the  circuit,  irrespective  of  the  one  where 
the  cause  is  pending,  * 

T.  JvEifDiCTlOH  TO  Appoivt  — 1.  In  General  —  In  the  absence 
of  statutory  direction,  jurisdiction  to  appoint  receivers  can  be 
exercised  only  by  courts  of  chancery  or  those  courts  which,  under 
the  codes,  have  been  substituted  therefor.^ 

|ation  sfa«U  be  appointed  in  the  county  the   county,  a    receiver    may  be  ap« 

a  which  its  principal  oflkre  is  located,  pointed  in  that  county  over  property 

does  Qot  confer  an  ctbsolttte  right  upon  remaining  there,  mlthough  he  has  stace 

the  defendant  corporation,  but  merely  removed  to  another  part  of  the  state 

a  personal  privilege,  which  is  waivea  and  gone  into  business.     Monroe  Bank 

by  the  failure  of  the  corporation   to  9.  Schermerhorn,  Clarke  (N«  Y«)  216. 
plead  it.    Bonner  v.  Hearne.  75  Tex.        Xscsfvsr  tf  Aroftrtyof  Tompike  Cmi* 

243.     C^ntrn^  Ozmant  v,  Internationai,  psay« — Under  an  early  law  in  Ohio  9k 

etc,  R.  Co.,  (Tex.  DisL  Ct.)  5  R,  &  judgment  creditor  of  a  turnpike  com* 

Corp.  L.  J.  510.  pany  might  institute  a  suit  against  it 

Boosivw    tf    Sidlroad.  ^- An    action  in  any  county  in  which  it  exercised  its 

against  a  corporation  operating  a  raii>  franchise,  and    have    a    receiver    ap- 

load  in  which  m  receiver  is  asked  for  pointed  over  the  tolls  throughout  its 

iiB  mfuia^ement  is  local  in  Us  nature  whole  length  of  the  turnpike.     Miers 

within  the  meaning  of  Rev.  Stat.  U.  S,,  v.  Zanesville,  etc%,  Turnpike  Co.,  11 

§  740-743,  relating  to  the  districts  in  Ohio  973. 


which  diflfefent  actions  may  be  brought.  Xfltat  of  €hMig«  itf  ▼•nas.  --  Where  a 

East  Tennessee,  etc.,  R.  Co.  v,  Atlanta,  cause  has  been    taken  by   change  of 

etc..  R.  Co.,  49  Fed«  Rep.  608.  venae  from  a  county  in  which  it  was 

BMsiTsr  of  iDwlVMt  Baak.  —  Under  properly  commenced,  it  may  still  be 
Acts  N.  Car,  1891,  c  55,  amended  by  treated  as  of  that  county  for  the  pur- 
Acts  1893,  c.  478,  an  action  brought  by  pose  of  appointing  a  receiver  of  the 
the  state  treasurerfor  the  appointment  fund,  although  it  is  in  the  possession 
of  a  receiver  over  the  property  of  a  and  control  of  the  court  from  which 
bank,  banking  institution^  or  banker  the  action  was  removed.  Ahlhauser 
must  be  instituted  in  the  Sapedor  s^.  Doud,  74  Wis^  400. 
Court  of  Wake  county.  Worth  v.  I.  Chicago,  etc,  R.  Co«  v^  St,  Clair, 
Piedmont  Bank,  xtx  N,  Car,  343,  144  Ind.  371;  St.  Louis,  etc.,  R,  Co.  v. 

Affpoiatasnt  by  Fsdoml  Cvarts*  —  In  Wear,  135  Mo.  230,  4  Am.  &  Eng.  R. 

Trinity,  etc.,    R,    Co,    v^    Brown,   91  Cas.  N.  S,  583;  Cincinnati,  etc.,  R.  Co. 

Tex.  673,  in  determining  the  validity  9.  Sloan,  31  Ohio  St.  i. 

of  an  order  appoint! njt  a  receiver,  made  8.  Cox  v.  Volkert,  86  Mo.  505;  Shulte 

by  a  federal  court,  it  was  held  that  by  9.  Hoffman,  18  Tex.  678,  cUedin  Voigt* 

virtue  of  Rev,  Stat.  U.S.,  §  985,  which  lander  9,  Brotze,  59  Tex.  286;   Sayior 

provides  that  executions  upon   judg-  7.  Mockbie,  9  Iowa  209;  State  Bank  v, 

ments  or  decrees  of  the  United  States  Duncan,  52  Miss.  74^;  Loaiza  v.  Supe- 

courts  in  any  state  divided  into  two  or  rior  Ct.,  8$  Cal.  tt,  42  Alb.  L,  J.  270; 

more  districts  may  be  executed  in  any  Bridges    v.    Paige,  13  Cal,  640.    See 

part  of  such  state,  a  receiver  might  be  also  rupra,  H.  x.   An   EquiUtble  Pro- 

appointed     in    a    foreclusnre    action  cttding, 

brought  in  a  district  within  the  state  Grarts  tf  Law.  —  For  statutory  prbvi- 

other  than  that  where  the  property  lay  sioas  conferring  jurisdiction  to  appoint 

or  the  defendant  resided,  the  defend-  receivers  by  courts  of  law  in  a  pending 

ant  having  waived  his  right  ander  sec-  action,  see  supra.  III.  4.  c.  At  Law, 

tion  739  to  be  sued  in  the  district  of  KtwUtcky  Statute,  —  Under   8ullitt*8 

his  residence.  Civ.  Code  Ky.  (1895),  §  218,  the  county 

VkiMgm,  by  CMUtsr's  BilL  — Where  judge,  to  prevent  the  loss  of  property 

a  creditor's  bill  has  been  commenced  held  under  an  attachment,  may,  in  the 

aiRi  jttri«lictioa  obtained  over  ihede-  absence  of  the  judge  of  the  court  in 

lendant  while  he  was  sciU  residing  in  which  It  fs  pending,  appoint  a  ceceiver 
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Seoeiven  Hot  Appointed  liy  Oonrts.  —  By  statute  in  some  jurisdictions 
receivers  over  property  of  corporations  like  banks  and  railroad 
companies  may  be  appointed  by  the   executive    or  legislative 

over  it,  and  order  its  sale.  H.  B.  appointment  of  receivers  may  be  made 
Claflin  Co.  v,  Gibson,  (Ky.  1899)  51  S.  at  the  option  of  the  mover,  before  the 
W.  Rep.  439.  resident  judge  of  the  district  or  one 
Appointment  hy  Conrt  Commlseioner. —  assigned  to  the  district,  or  holding  the 
Under  Code  Civ.  Pro.  Cai.,  §  564,  courts  thereof  by  exchange:  or,  at 
which  provides  that  a  receiver  may  be  most,  in  analogy  to  the  granting  of  re- 
appointed by  the  court  or  the  judge  straining  orders,  if  the  motion  for  a 
thereof,  the  appointment  cannot  be  temporary  receiver  is  granted  by  any 
made  by  a  court  commissioner,  other  judge  than  one  of  those  just 
Quiggle  V.  Trurobo,  56  Cal.  626.  named,  the  order  must  be  made  return- 
Appointment  hy  Jndge  of  Another  Dis-  able  before  one  of  such  judges.  Worth 
triot  or  Chrcoit. —  Where  the  application  v.  Piedmont  Bank,  121  N.  Car.  343; 
for  a  receiver  is  made  after  decree  in  a  Corbin  v.  Berry,  83  N.  Car.  27. 
cause  which  has  been  tried  by  the  Wherethe  judge  assigned  to  hold  the 
judge  of  another  Citcuit  Court  as  a  courts  of  a  district  grants  a  rule  during 
special  judge,  the  regular  trial  judge  the  term  to  show  cause  why  a  receiver 
being  interested,  the  petition  is  in  should  not  be  appointed,  he  may  make 
effect  a  new  suit,  and  a  new  special  it  returnable  before  a  judge  residing  in 
judge  may  be  authorized  to  try  it,  al-  the  district,  although  such  judge  is 
though  the  first  appointment  has  not  then  engaged  in  holding  a  term  in  an- 
been  revoked.  Harris  v,  U.  S.  Savings  other  district,  provided  the  terms  of 
Fund,  etc.,  Co.,  146  Ind.  265.  both  judges  expire  before  the  cxpira- 
It  is  no  objection  to  an  order  appoint-  tion  of  the  twenty  days  allowed  by 
ing  a  receiver  made  by  a  judge  who  law  for  the  return  of  such  an  order, 
has  been  called  in  from  another  circuit,  Stith  v.  Jones,  loi  N.  Car.  360. 
that  it  was  made  before  his  authoriza-  Tennessee.  —  Under  a  statute  which 
tion  for  that  purpose  had  been  entered  gives  to  judges  and  chancellors  inter- 
of  record  and  signed.  Bitting  v.  Ten  changeable  and  concurrent  jurisdiction 
Eyck,  85  Ind.  357.  to  appoint  receivers,  the  jurisdiction  is 
In  Georj^ia,  on  an  application  for  a  not  confined  to  judges  of  the  Circuit 
homestead  and  exemptions,  the  ordi-  Courts,  but  may  legally  be  made  by 
nary  may  appoint  a  receiver  to  take  the  Criminal  Court  of  Knox  county, 
charge  of  any  excess  of  property  which  since  it  has  common*law  as  well  as 
may  remain  after  they  are  allotted,  and  criminal  jurisdiction.  Shields  v.  Cole- 
to  sell  the  same  for  the  benefit  of  cred-  man,  157  U.  S.  168. 
itors.  Landrum  v,  Chamberlin,  etc.,  Beoeiver  of  Corporation  —  New  York. 
Co.,  73  Ga.  727.  —  Under  the  early  laws  of  New  York, 
Mississippi,  —  Under  Code  Miss,  in  supplementary  proceedings  against 
(1880),  §  2272,  which  authorized  the  a  corporation  the  jurisdiction  was 
judge  or  chancellor  of  one  district  to  vested  exclusively  in  the  Supreme 
act  in  the  place  of  a  judge  or  chancellor  Court.  Lehigh  Coal,  etc.,  Co.  v.  Cen- 
in  another  district  who  should  be  ab-  tral  R.  Co.,  43  Hun  (N.  Y.)  547;  Jelly 
sent  or  disqualified,  a  circuit  judge  can  v.  Paraiso  Reduction  Co.,  (N.  Y.  Super, 
act  only  in  the  stead  of  another  circuit  Ct.  Spec.  T.)  15  Civ.  Pro.  (N.  Y.)  86. 
judge,  and  cannot  act  for  a  chancellor  Compare  Kattenstroth  v,  Astor  Bank, 
in  the  appointment  of  a  receiver.  Nor  3  Duer  (N.  Y.)  632,  distinguished  in  Van 
can  circuit  judges  appoint  under  sec-  Pelt  v.  U.  S.  Metallic  Spring  Boot, 
tion  2267,  which  authorized  them  to  etc.,  Co.,  (N.  Y.  Super.  Ct  Gen.  T.)  13 
issue  injunctions  and  all  other  reme-  Abb.  Pr.  N.  S.  (N.  Y.)  3^5.  But  this  is 
dial  writs.  Alexander  r.  Manning,  58  no  longer  true  under  the  present  stat- 
Miss.  634.  But  the  chancellor  of  one  utes.  Jelly  v,  Paraiso  Reduction  Co., 
district  can  appoint  for  the  chancellor  (N.  Y.  Super.  Ct.  Spec.  T.)  15  Civ.  Pro. 
of  another  before  whom  the  action  is  (N.  Y.)  86;  Birds.  Rev.  Stat.  N.  Y. 
pending,  when  the  latter  is  incapacl-  (1896),  p.  672,  §  67;  Code  Civ.  Pro., 
tated  from  any  cause.  Pearson  v.  ^  1784.  The  Jurisdiction  exercised  by 
Kendrick,  74  Miss.  235.  the  Supreme  dourt  under  the  early  law 
North  Carolina^  —  Under  Code  N.  was  a  general  and  not  a  special  or  lim« 
Car.,  §§  336,  379,  applications  for  the  ited    jurisdiction.     Bangs    v,  Duckin 
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branches  of  the  government  without  any  previous  judicial  ascer- 
tainment as  to  their  necessity.^ 

2.  Of  Inferior  Courts^  —  Where  the  jurisdiction  to  entertain  an 
equitable  proceeding  is  conferred  upon  an  inferior  court,  it  may 
appoint  a  receiver,  in  a  proper  case,  as  ancillary  thereto,  as  in  a  suit 
for  an  injunction,*  or  in  proceedings  supplementary  to  execution.* 

3.  Of  Appellate  Conrta.  —  Applications  for  receivers,  though 
made  after  decree  and  while  an  appeal  therefrom  is  pending,  must 
generally  be  made  to  the  trial  court,  appellate  courts  seldom 

field,  i8  N.  Y.   593,  cited  in  Folger  v.  (Tenn.)  44;  Sute  v,  Edgefield,  etc..  R. 

Columbian   Ins.   Co.,    99    Mass.    267;  Co.,    6    Lea    (Tenn.)    353;     Lafayette 

Poiter  V.  Merchants'   Bank,  28  N.  Y.  County  v,   Neely,   3i   Fed.   Rep.  738; 

641;    Whittlesey   v.    Frantz,   74  N.  Y.  State    v.    Claypool,    13   Ohio  St.    14; 

456;  Palmer  v,  Clark,  (C.  PI.  Spec.  T.)  Cherry  y.  North,  etc.,   R.  Co.,  59  Ga. 

4  Abb.  N.  Cas.  (N.  Y.)  25  446;  Matter  of  Globe  Ins.  Co.,  6  Paige 

Pennsylvania,  —  Under  Act  Pa.  April  (N.  Y.)  102. 

4,  1872  (P.  L.  46),  relating  to  the  disso*  BamedyVotlxelnsiTO. — These  statutes 

lution  of  corporations,  a  receiver  may  do  not  preclude  the   courts  from  ap- 

be  appointed   in  actions   therein   pro-  pointing  receivers  over  the  property  of 

vided  for  by  the  Supreme  Court  or  any  such  defendants  in  an  action  pending 

judge   thereof    sitting    at    nisi  pHus,  against     them     for    equitable     relief. 

Com.  V.  Order  of  Vesu,   156  Pa.  St.  Wright  v    Merchants*   Nat.   Bank,    i 

531.  Flipp.  (U.  S.)  568;  Irons  v.  Manufac- 

Courts  of  Bankruptcy  and  Insolvency,  turers'  Nat.  Bank,  6  Biss.  (U.  S.)  301, 

—  An  (7 Af^  insolvency  court  has  juris-  13  Fed.  Cas.  No.  7,068;  Richmond  v. 

diction   to  appoint  a  receiver  for  in-  Irons,   121   U.  S.  27;  Merchants*,  etc., 

solvent  corporations  only  in  statutory  Nat.  Bank  v.  Masonic  Hall,  63  Ga.  54a; 

actions   brought  for  their  dissolution  Elwood  v.  Greenleaf  First  Nat.  Bank, 

and  the  winding  up  of  their  affairs.     An  41  Kan.  475. 

action  for  general   equitable  relief  in  2.  Bridges  v.  Paige,  13  Cat.  640.     See 

which  a  receiver  is  sought  as  ancillary  also  Rehn  v.  North  Fairmount  Bldg., 

thereto  must  be  brought  in  a  court  of  etc.,  Co.,  7  Ohio  Dec.  398,  5  Ohio  N.  P. 

equity.      Rehn    7/.    North    Fairmount  314.     But  in  Virginia,  etc..  Steel,  etc., 

Bldg.,  etc.,  Co.,  7  Ohio  Dec.  398.  Co.  v.  Wilder,  88  Va.  942,  decided  under 

The  United  States  District  Court  sit-  the  Code  Va.,  g  3438,  which  declares 

ting  as  a  court  of  bankruptcy  can  ap-  that  if  a  bill  for  injunction  is  refused 

point  a   temporary   receiver  over  the  by  a  circuit  or  corporation  court  it  may 

property  of  the  bankrupt.     Bankruptcy  be  presented  as  an  original  bill  to  a 

Act,  1898,  c.  2,  g  2,  subdiv.  3;  In  re  judge  of  the  Court  of  Appeals,  who  has 

Cooke,  6  Fed.  Cas.  No.  3,168,  10  Nat.  power  to  grant  it,  the  jurisdiction  to 

Bankr.  Reg.  127.  appoint  a  receiver  as  ancillary  to  the 

For  the  jurisdiction  of  English  bank-  injunction  was  doubted.  Ci /I'lff  Freden- 

ruptcy  courts  in  the  appointment  of  re-  heim  v,  Rohr,  87  Va.  764. 

ceivers,  see  In  re  Goudie,  (1896)  2  Q.  B.  3.  Second  Ward   Bank  v.   Upmann, 

481;    Ex  p,   Anderson,    L.    R.   5   Ch.  12  Wis.  499;    Clark  v,  Bergenthal,  52 

473.  Wis.   103;  Hayner  v,  James,  17  N.  Y. 

Saoeiver  OTsr  Eftate  of  Lnnatio,  —  The  316;     Hoi  brook  v,   Orgler,  40  N.    Y. 

Superior  Court  of  Georgia,  in  the  exer-  Super.  Ct.  33,  49  How.  Pr.  (N.  Y.)  289; 

cise  of  its  general  and  equitable  juris-  Hyatt  v,  Dusenbury,  (City  Ct.  Gen.  T.) 

diction,  and  fv>t  the  ordinary,  can  ap-  5  N.  Y.  Sl.  Rep.  846.     See  also  Weg- 

point    a    receiver    over    the    property  man  v,  Childs,  41  N.  Y.   159.  reversing 

within  the  state  of  a  nonresident  luna-  44  Barb.  (N.  Y.)  403. 

tic.     Beall  v.  Stokes,  95  Ga.  357.  Hew  Jersey.  —  By  statute  in  this  state 

1.  Bushnell  v.  Leland,  164  U.  S.  684;  the  Common  Pleas  and  District  Courts 

Kennedy  f'.  Gibson,  8  Wall.  (U.  S.)  498;  have  jurisdiction    in  actions    at    law 

Casey  v,  Galli,  94  U.  S.  673;  U.  S.  v,  after  judgment  to  entertain  a  discovery 

Knox.  102  U.  S.  422;  Church  r.  Ayer,  in  aid  of  execution  and  to  appoint  a 

80  Fed.  Rep.  543;  Carey  v,  Giles,  9  Ga.  receiver.     Adler  v.  Turnbull,  57  N.  J. 

353;    Erwin   v,   Davenport,   9    Heisk.  L.  62. 
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having  jurisdiction  to  enter  such  orders.* 

4.  At  Chambers  and  in  Vacation* —  A  judge,  as  contradistinguished 
from  a  court,  cannot  appoint  a  receiver  unless  such  course  is 
expressly  authorized ;  but  the  jurisdiction  must  be  exercised  in 
term  time,  in  the  regular  course  of  business.* 

Vttdor  tlM  Sngliflh  Pimottoo,  where  the  application  for  the  appointment 
of  a  receiver  is  made  for  the  first  time  in  the  cause  it  must  usually 
be  heard  in  court ;  but  an  application  to  supply  the  place  of  a 
receiver  whose  office  has  become  vacant  by  death  or  otherwise 
may  be  made  at  chambers.' 

Irregular  AppointmMit  Cored.  —  Where  an  appointment  made  at 
chambers  or  in  vacation  is  irregular  it  may  be  cured  by  being 

I.  Coleman  v,  Fisher,  (Ark.  1898)  48  United  States  Supreme  Court  in   an 

S.  W.   Rep.  807;  Coburn  v,  Ames,  80  action  standing  on  appeal  from  a  decree 

Cal.  243;  Chicago,  etc  ,  R.  Co.  c.  St.  in  an  equity  cause  was  denied  on  the 

Clair,  144  Ind.  yjx\  Br(nkm«ii  v.  Rllz-  facts;  the  question  of  the  jurisdiction 

inger,  82  Ind.  358;  Mitchell  v.  Roland,  of  that  court  to  appoint  in  a  proper 

95   Iowa  314;    Goode  v.   Wiggins,   itt  case  not  being  raised  or  passed  upon. 

Ohio  St«  341;  Adkins  r.  Edwards,  83  8.  See  i^nerally  cases  cited  in  suc- 

Va.  316:  Moran  v.  Johnston,  26  Gratt.  ceeding   note,  and    article    Chambers 

(Va.)  108;  Haiton  p.  Lockridge,  87  W.  ant>  Vacation,  vol.  4,  p.  336.    Sec  also 

Va.   428.    See   also  Albioti    Malleable  Newman  v,   Hammond,  46   Ind.   119; 

Iron  Co.  V.  Albion  First  Nat,  Bank,  Hammocks.  Farmers' L.  &T.  Co.,  105 

(Mich   1898)  74  N.  W.  Rep.  515.  U.  S.  77;  Corey  v.  Long,  (N.  Y.  Super. 

Nebraska. -- The  Supreme  Court,  or  Ct.  Spec.  T.)  tt  Abb.  Pr.  N.  S.  fN.  Y.) 
any  judge  thereof,  has  jurisdiction  to  427,  53  N.  Y.  641;  Bacon  t?.  North- 
appoint  receivers,  generally,  under  western  Stove  Co.,  3  Ohio  Cir.  Dec.  143, 
Code  Civ.  Pro.,  §  266.  Eastman  v,  5  Ohio  Cir.  Ct.  289:  Alexander  ?;.  Man- 
Cain,  45  Neb.  48,  ^teJ  in  Philadelphia  ning,  58  Miss.  634. 
Mortg.,  etc.,  Co.  v.  Goos,  47  Neb.  804.  Ooattu.  —  In  some  cases  it  has  been 
And  by  special  provision.  Laws  1889.  c.  held  that  the  court  has  inherent  power 
37,  §  14,  in  actions  to  take  charge  of  to  appoint  in  v^acation  as  well  as  in 
and  wind  up  the  affairs  of  a  banking  cor-  term  time.  Jones  v.  Dougherty,  10  Ga. 
poration  organized  under  the  laws  of  273;  Greeley  ».  Provident  Sav.  Bank, 
the  state,  a  partnership  or  an  individual,  103  Mo.  it ^,  cifing  Cox  e^.  Vblkert,  86 
dxMng  a  banking  business  therein.  Mo.  511.  In  St.  Louis,  etc..  R.  Co.  t.. 
State  V.  Commercial  State  Bank,  28  Wear,  135  Mo.  ±30,  decided  under  a 
Neb.  677 ;  Stale  r.  Milligan  Exch.  Bunk,  statute  expressly  conferring  the  power 
34  Neb.  198;  State  v.  State  Bank,  to  appoint  in  vacation,  the  court  said: 
40  Neb.  192.  In  neither  case  will  "  We  shall  not  be  obliged  lo  consider 
the  court  exercise  this  jurisdiction,  whether  the  judge  might  not  appoint  a 
however,  unless  some  special  facts  receiver  in  vacation  by  virtue  of  in- 
or  circumstances  are  shown  to  exist  herent  power  in  the  (Circuit  Court  to 
whereby  it  appears  that  the  power  make  such  an  order." 
should  not  be  exercised  by  the  District  3.  Barlow  v.  Gains,  8  Beav.  329; 
Court.  Eastman  v.  Cain,  45  Neb.  48;  Groie  v.  Bing,  9  Hare(App.)  i. 
State  r.  State  Bank,  40  Neb.  192.  Oilier   lutatteM.  —  The  appointment 

TenMMee.  —  The  Supreme  Court  may  of  a  receiver  should  also  be  made  at 

appoint  a  receiver  when  the  property  chambers  when  the  application  is  by 

involved   is  within  its- jurisdiction  by  consent,    Blackborough  v.   Ravenhili, 

virtue  of  an  appeal  or  otherwise  and  a  16  Jur.  1085,  1  W.  R.  56;  when  the  liti- 

case  is  made  therefor.     Kerr  v.  White,  gation  is  connected  with  the  manage- 

7  Baxt.  (Tenn.>394;  West  v.  Weaver,  3  ment  of  the  estate  of  a  deceased  person 

Heisk.  <Tenn.)  589.    See  also  Allen  r.  within   15  and   16  Vict.,  e.  80,  g  26, 

Harris,  4  Lea  (Tenn.)  190.  Booth  v.   Coulion,    16  W.  R.  683;  or 

VBitsd     RatM     Btcpinub   Ooait. —  In  when  the  action  is  in  the  nature  of  an 

Pacific  R.  Co.  V.  Ket<?hnm,  95  U.  S.  i,  equitable  execution,  but  is  commenced 

a  motion  for  a  receiver  made  in  the  by  the  judgment  creditor  In 'the  suit  in 
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confirmed  by  the  court  in  term  time,  after  a  full  hearing  on  the 
merits.* 

atattttoiy  ProTiiioiif.  —  In  many  states,  under  statutes,  a  receiver 
may  be  appointed  in  vacation  ^  or  at  chambers.' 

which    the    judgment  was    rendered,  statute    now  embodied  in   Civ.   Code 

Smith   r.  Cowell,  6  Q.  B.  D.  75.     See  Ala.  (1896),  §  799,  a  receiver  may  be 

also  In  re  Hartley,   66   L.    T.    N.    S.  appointed  by  the  chancellor  either  in 

588.  term  time  or  in  vacation,  but  the  regis- 

1.  Burnham  &.  Dillon,  100  Mich.  359.  ter  may  appoint  in  vacation  only. 
See  also  Kerr  v.  Hill,  27  W.  Va.  576;  Micou  v.  Moses,  72  Ala.  439.  Under 
Hervey  v.  Illinois  Midland  R.  Co.,  28  an  early  law  of  that  state,  which  recited 
Fed.  Rep.  169;  Cox  v,  Volkcrt,  86  Mo.  that  receivers  were  to  be  appointed  by 
511,  cited  in  Greeley  v.  Provident  Sav.  the  chancellor,  it  was  held  that  the  r^^r 
Bank,  103  Mo.  212.  ister  could   not  appoint  even  upon  a 

2.  Alabama,  —  Harwell  v.  Potts,  80  reference  of  the  matter  to  him  by  the 
Ala.  70;  Micou  v.  Moses,  72  Ala.  439.  chancellor.     Ex  p.  Smith,  23  Ala.  94, 

Indiana, — Chicago,  etc.,   R.  Co.   v,  Chilton,  C.  ].,  dissenting, 

St.   Clair,    144   Ind.    371;    Pressley  v.  Under  Spedal  StatntM.  —  Where  stat- 

Lamb,  105  Ind.  171,  sub  nom.  Pressley  utes   regulating    the    appointment    of 

V.    Harrison,    102   Ind.    14.     See   also  receivers  in  particular  instances  confer 

Mauch  Chunk  First  Nat.  Bankz^.  U.  S.  the  power  to  appoint  on  the  court,  it  may 

Encaustic  Tile  Co.,  105  Ind.  235.  nevertheless  be  exercised  by  a  judge 

lorva,  —  French  v,  Gififord,  30  Iowa  in  vacation,  if  such  statutes  also  con- 

148.  tain  a  provision  that  the  appointment 

Missouri.  —  State  f .  Hirzel,  137  Mo.  may  be  made  as  in  other  cases,  and  an 

435;    St.  Louis,  etc..  R.  Co.  p.  Wear,  appointment  may  be  made  in  vacation 

135  Mo.  230,  4  Am.  &  Eng.  R.  Cas.  N.  generally.     Real  Estate  Associates  v. 

S.    583;    Greeley    v.    Provident    Sav.  Superior  Ct.,  60  Cal.  223;  Glover  v.  St. 

Bank,  103  Mo.  212.  Louis  Mut.  Bond  Invest.  Co.,  138  Mo. 

Texas.  —  Lyons-Thomas     Hardware  408.6  Am.  &  Eng.  Corp.  Cas.   N.  S. 

Co.  V,  Perry  Stove  Mfg.  Co.,  88  Tex.  683;  Banking  Law,  (Mich.  Atty.-Gen.) 

468;  Williams z'.  Odell,  (Tex.  Civ.  App.  3  Detroit  Leg.  N.  No.  44. 

1898)47  S.  W.  Rep.  151.  AsAndllary    to    Ixgimotioii.  —  Where 

IVest  Virginia. — Under  Code  W.  Va.,  a  court  has  jurisdiction  to  issue  an  in- 

c-  133.  §  28,  a  receiver  of  any  property  junction  in  vacation  it  may  appoint  a 

of  a  corporation,   firm,  or  person,  ex-  receiver  at  the  hearing  there  as  ancil- 

cept  real  estate,  and  the  rents,  issues,  lary  to  the  injunction  bill.     Smith  v. 

and  profits  thereof,  may  be  appointed  Butcher,  28  Gratt.  (Va.)  144;  Penn  r. 

in  vacation.     Kerr  v.  Hill,  27  W.  Va.  Whitehead,  12  Gratt.  (Va.)  74,  cited  in 

576.  Cincinnati,   etc.,   R.  Co.  v,  Sloan,  31 

Power  Conftfrsd  on  Judge  Instead  of  on  Ohio  St.  i.    See  also  Searles  v.  Jack- 

Conrti —  It  was    decided  in   New   Bir-  sonville,  etc.,   R  Co.,  2  Woods  (U.  S.) 

mingham  Iron,  etc.,  Co.  v.  Blevens,  12  621,  21  Fed.  Cas.  No.  12,586. 

Tex.  Civ.  App.  410,  that  where  the  law  In  Smith  v.  Butcher,  28  Gratt.  (Va.) 

confers  the  power  to  appoint  upon  the  144,  it  was  held  that  a  receiver  might 

"  judge,*'  and  not  upon  the**  court,*'  a  be  appointed  in  vacation,  although  no 

receiver  may  be  appointed  in  vacation  injunction  was  prayed,  on  the  ground 

as  well  as  in  term  time.     On  the  other  that  a  receiver  practically  amounts  to 

hand,  in  Stewart  v,   Beebe,  28  Barb,  an     injunction.       Contra^    Bridges    v, 

(N.  Y.)  34,  it  was  held  that  in  such  a  Paige,  13  Cal.  640. 

case  the  order  should  be  made  **  at  any  XeedTer  for    Lii]iatio*8  Eetate.  —  The 

term  of  the  court,"  in  the  same  manner  appointment  of  a  receiver  for  the  estate 

as  other  orders.      And   in   Delaware  of  an   insane   person   under  Code  N. 

Bay,  etc.,  R.  Co.  v.  Markley,  45  N.  J.  Car.,  §§  1584,  1585,  1676  (AcU  1889,  c. 

Eq.  139,  a  statute  authorizing  a  chan-  89),   may   be   made  either  before  the 

cellor  to  appoint  was  held  to  confer  the  judge  in    term    time  or  in  vacation, 

power  upon  the    Court  of   Chancery,  In  re  Hybart,  119  N.  Car.  359. 

and  not  upon  the  chancellor  in  his  per-  S.  Pelzer  v,  Hughes,  27  S.  Car.  408; 

sonal  capacity.  Kilgore  v.  Hair,  19  S.  Car.  486;  Har- 

AppoiBtBMiit  byBegieter.  —  Under  the  mon  9.  Wageaer,  33  S.  Car.  487. 
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5.  Jurifdiotional   Facte  —  a.  Nonresident    Defendants.  — 

Where  the  property  over  which  a  receiver  is  asked  is  within  the 
jurisdiction  of  the  court,  it  is  an  immaterial  fact  that  personal 
jurisdiction  over  the  defendant  cannot  be  had,  if  the  law  author- 
izes its  disposition  by  a  proceeding  in  rem.^ 

b.  Property  in  Foreign  State. —  On  the  other  hand,  if 
jurisdiction  in  personam  is  acquired  over  the  owner  of  the  prop- 
erty, a  receiver  may  be  appointed,  even  though  its  situs  is  in  a 
foreign  state ;  *  but  to  vitalize  the  appointment  of  a  receiver  as 
against  rights  subsequently  acquired  in  the  property  by  citizens 
of  the  foreign  state,  the  court  must  compel  the  owner  to  bring  it 
within  the  jurisdiction  or  convey  his  title  to  the  receiver.* 

Extent  of  JTnriidietlon  at  Chamben  or  in  82  Fed.   Rep.  391;    Keys  r.  Keys,  i 

▼aoation.  —  A  direction    to  turn   over  Beav.  425;  t^.  Lindsey,  15  Ves.  Jr. 

property  to  a  receiver,  contained  in  an  91;  Coclcburn  v,  Raphael,  2  Sim.  &  St. 

order  of  appointment  made  at  cham-  454;  Houlditch  v.  Wallace,  5  CI.  &  F. 

bers,   may  be  enforced   by  a  sapple«  666;  Bunburyz'.  Bunbury,  i  Beav.  331; 

mentary  order  made  there.     Harmon  Davis  v,   Barrett,   13  L.  J.   Ch.    304; 

V.  Wagener,  33  S.  Car.  487.  Faulkner  v,  Daniel,  3  Hare  204,  note. 

But  a  court  appointing  a  receiver  in  10  L.  J.  Ch.  33;  Hinton  v.  Galli,  24  L. 

vacation  can  exercise  no  other  control  J.  Ch.  121,  2  Eq.   R.  479 .  Langford  v, 

over  the  property  than  what  is  neces-  Langford,  5    L.  J.  Ch.  60;    Neate  v, 

sary  to  make  the  receivership  effective.  Pink,  15  Sim.  450,  3  Macn.  &  G.  476, 

Lyons-Thomas  Hardware  Co.  v.  Perry  cited  xn  Brocklebank  v.  East  London  R. 

Stove  Mfg.  Co.,  88  Tex.  468.  Co..  12  Ch.  D.  839. 

A  summary  hearing  on  an  applica-        Contra, — Amy  z/.  Manning,  14^  Mass. 

tion  for  a  receiver  had  before  the  chan-  487;    Harvey    v.   Varney,    104    Mass. 

cellor  in  vacation  may  be  reopened  for  436, 

the  purpose  of  taking  more  evidence.        3.  Schindelholz  v,  Cullum,  12  U.  S. 

Caswell  V.  Bunch,  (Ga.   1887)  7  S.  E.  App.  242;  Compton  t'.  Wabash  R.  Co., 

Rep.  270.  31   U.  S.  App.  486;  Baltimore  Bldg., 

The  court  has  no  power  on  an  applt-  etc.,  Assoc,  v.  Alderson,  90  Fed.  Rep. 

cation   for  a   receiver  in  vacation   to  142;  Atkins  r.  Wabash,  etc.,  R.  Co.,  29 

order  attachment  proceedings  against  Fed.    Rep.    161,    sub    nam.     Beers    v. 

the  property  to  be  brought  into  the  liti-  Wabash,  etc.,  R.  Co.,  29  Fed.  Rep.  161, 

gation  and  consolidated  with  it.     Nuss-  26  Am.   &   Eng.    R.    Cas.  441,   citing 

baum  V.  Price,  80  Ga.  205.  Booth  v.  Clark,   17  How.  (U.  S.)  322, 

1.  Loaiza  V.  Superior  Ct.,  85  Cal.  11;  and   Muller  v.   Dows,   94   U.   S.  444; 

Hellebush  V.  Blake,  119  Ind.  349;  Wal-  Olney   v.   Tanner,   10  Fed.  Rep.   loi; 

ter  V.  F.  E.  McAllister  Co.,  (Supm.  Ct.  Wilmer  v.  Atlanta,  etc.,  Air  Line  R. 

Spec,  r.)  21  Misc.  (N.  Y.)  747.  Co.,  2  Woods  (U.  S.)  409;  Brigham  v. 

Bocoiver  of  Estates  of  Imolvents  and  Luddington,  12  Blatchf.  (U.  S.)  237,  4 

Deoedenti.  —  Under    the    lihode  Island  Fed.  Cas.  No.  1,874:  Kittel  v.  Augusta, 

statute,  a  receiver  may   be  appointed  etc.,  R.  Co.,  78  Fed.  Rep.  855;  Dillon  v. 

only  over  the  estate  of  a  resident,  and  Oregon  Short  Line,  etc.,  R.  Co.,  66  Fed. 

not  over  that  of  a  nonresident  insolv-  Rep.  622:  Texas,  etc.,  R.  Co.  v.  Gay, 

ent.     Wheelock's  Petition,  18  R.  1. 463,  86  Tex.  571;  Carr  v.  Weld,  19  N.  J.  Eq. 

citing  Phillips  v,  Newton,  12  R.  L  489.  319;  State  v.  Northern  Cent.  R.  Co.,  18 

In  England  B.  receiver  will  not  be  ap-  Md.  215;  Fenner  v.  Sanborn,  37  Barb, 

pointed  over  the  estate  of  a  decedent  (N.  Y.)  610;  Willitts  v,  Waite,  25  N.  Y. 

where  the  persons  representing  it  are  577.     See  also  infra^  VH.  4.  Directing 

GUI    of  the  jurisdiction  and  have  not  Conveyance  of  Property, 
appeared  in  the  suit.    Shaw  v.  Shore,        Jnriidiotlon  over  the  Penon  Veoenazy. 

5  Is.  T.  Ch.  79.  — "  Cases  may  be  found  in  which  the 

8.  Towne  V.  Campbell,  35  Minn.  231;  English  courts  have  appointed  receiv- 

Bailey  v.  Ryder,  10  N.  Y.    363;  Mer-  crs  over    property  or  assets  in  other 

chants'  Nat.  Bank  v.  McLeod,  38  Ohio  jurisdictions  and  foreign  countries,  but 

St.  184;  Bayne  v,  Qrewer  Pottery  Co.,  this  has  been  done  only  when  the  par- 
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VL  The  Appuoation  —  1.  Parties  —  {a)  By  Whom  Applica- 
tion Made  —  (l)  Plaintiff  in  Pending  Suit  —  (a)  In  General.  —  The 
application  is  usually  made  by  the  plaintiff  in  the  pending  suit, 
who  may  be  any  one  having  a  cause  of  action  entitling  him  to 

relief  in  a  court  of  chancery  or  other  court  in  which  a  receiver 
may  be  appointed.* 

(b)  jrndgmont  Oredlton.  —  Thus  a  receiver  of  the  property  of  an 
individual,  a  corporation,  or  a  partnership  may  be  appointed  on 
the  application  of  a  judgment  creditor.* 

ties  interested   in   the   property   were  estate    of    an    insane    person.    In  re 

personally  before  the  court  and  sabject  Hybart,  119  N.  Car.  359. 

to  its  orders.'*    Per  Gresham,  J.,  in  In   Georgia  the  wife  of  a  nonresident 

Atkins  V,    Wabash,   etc.,   R.   Co.,   29  lunatic   may   apply   for  a  receiver  of 

Fed.  Rep.  172.  property  the  situs  of  which  is  within 

Property  in  State  hat  Out  of  Judicial  Cir-  that  state.     Reall  v.  Stokes,  95  Ga.  357. 

onit.  —  In  Stale  v.  Jacksonville,  etc.,  AppUeationbyLienholder.  —  A  creditor 

R.  Co.,  15  Fla.  201,  the  court  held  that  whose  claim  is  a  lien  on  property  by 

a  Circuit  Court  of  one  judicial  circuit  virtue  of  contract  may  bring  a  bill  to 

within  the  state  could  not  appoint  a  re-  enforce  it  and  obtain  the  appointment 

ceiver  over  property  located  in  another  of    a    receiver    as    ancillary    thereto, 

circuit.     Bryson,  J.,  dissented  on  the  Kanawha    Coal  Co.  v,   Ballard,   etc., 

ground  that  the  court,  being  an  equity  Coal  Co.,   43   W.   Va.   721.     See  also 

court  of   general    jurisdiction,    could  Temple  v.  Glasgow,  42  U.  S.  App.  417; 

compel  the  defendant  to  execute  a  con-  Ogden   v.   Chalfant,   32   W.   Va.    559; 

veyance.  Davis  v.   Flagstaff  Silver  Min.  Co.,  2 

A  Court  of  Common  Pleas  has  no  Utah  74;  Wes  v,  Goetter,  72  Ala.  259, 

jurisdiction  to  appoint  a  receiver  over  an  action  against  a  partnership,  where- 

the   property   of  a  corporation  where  in   the   court  laid  down  the  rule  gen> 

personal  service  has  not  been  obtained  erally     applicable     in     the    following 

and   none  of    its  property  is  located  language:    **  A   receiver  may  be   ap- 

within  the  county.     Com.  v.  Order  of  pointed  whenever  the  complainant  has 

Vesta,  156   Pa.   St.   531,  33  W.  N.  C.  a  lien,  or  a  special  right  to  have  the 

(Pa.)  I.  property  or  funds  in  controversy  ap- 

1.  Generally,  as  to  who  may  be  plain-  plied  to  the  payment  of  his  claim.     Of 

tiffs  in  actions,  see  article . Parties  TO  course  this  must  be  taken   with  the 

Actions,    vol.    15,   p.   456.       For  the  qualification,  that  there  must  be  shown 

proper  plaintiffs  in  statutory  proceed-  a  sufficient    necessity   for  taking  the 

ingstowind  up  the  business  of  corpora-  property  into  the  court's  custody." 

tions,  see  article  Winding  Up  Corpora-  Creditors  Interefted  in  Fand.  —  Where 

TIONS.     See   also  title  Receivers^   Am.  in  a  judgment  creditors' action  a  refer- 

and  Eng.  Encyc.  of  Law.  ence  to  a  commissioner  is  had  to  con- 

Applieation   hy   Employoe — Karyland  vene  all  the  lien  creditors  by  publica- 

ttatnte.  —  One     agreeing    to    perform  tion  and  to  ascertain  and  determine  all 

labor  for  manufacturers,  a  settlement  liens  and  their  priority,  any  lien  cred- 

to  be  made  each  month,  a  portion  of  itor  who  has  appeared   and  filed  his 

the  amount  found  due  to  be  retained  claim  becomes  a  party  to  the  suit  in  so 

by  the  latter  as  security  for  the  per-  far  as  that  he  may  apply  for  a  receiver, 

formance  of  the  agreement,  is  a  con-  Ogden  v,  Chalfant,  32  W.  Va.  559. 

tractor,  and  not  entitled  to  apply  for  a  On  the  application  of  a  wife  under 

receiver  under  Code  Pub.  Local  Laws  the  Georgia  Code  for  a  homestead  and 

Md.,  art.  12,  §  145,  giving  that  right  to  exemption  out  of  the  husband's  prop- 

an  unpaid  employee  against  a  person  erty,  a  receiver  may  be  appointed  at 

or  corporation  engaged  in  manufactur-  the  suit  of  creditors  to  receive  any  ex- 

ing.     Clark  v.  Renninger,  (Md.   1899)  cess.     Landrum  v.  Chamberlln,  73  Ga. 

42  Atl.  Rep.  928.  727. 

Booeiver  of  Estate   of  Lnnatio.  —  Un-  2.  See    infra^    (d)    Simple    Contract 

der  Code  N.  Car.,  g  1584,  the  solicitor  Creditors^     and     articles     Creditors' 

of  the  judicial  district  is  the  proper  Bills,  vol.  5,  p.  388;  Supplementary 

party  to  apply  for  a  receiver  of  the  Proceedings.    And  see  the  following 
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(o)  StockhoMan.  —  The  remedy  may  be  invoked  by  the  stock- 
holders of  a  corporation  in  a  suit  against  it  for  equitable  relief.^ 

cases:  Thompson  v,  Frist,  15  Md.  24;  ter  v.  F.  El.  McAllister  Co.,  (SopiD.  Ct. 
Falmouth  Nat.  Bank  v.  Cape  Cod  Ship  Spec.  T.)  21  Misc.  (N.  V.)  747;  Drey- 
Cana)  Co.,  166  Mass.  550;  Turnbull  9.  fuss  v,  Seale,  (Sapm.  Ct.  Spec.  T.)  18 
Prentiss  Lumber  Co..  55  Mich.  387;  Misc.  (N.  Y.)  551;  Hall  w.  HollaiHl 
Thompson  v,  Greeley,  107  Mo.  S77.  House  Co.,  (C,  PI.  Gea.  T.)  12  Misc. 
cited  in  Ford  r.  Kansas  City,  etc.,  R.  (N.  Y.)  55;  Porter  v.  Industrial  In- 
Co.,  52  Mo.  App.  439;  Efird  v.  Pied-  formation  Co.,  (N.  Y.  Super.  Ct.  Spec, 
mont  Land  Imp.,  etc.,  Co.,  (S.  Car.  T.)  5  Misc.  (N.  Y.)263.  See  also  Mabon 
1899)  32  S.  E.  Rep.  758;  Irons  v.  Man-  v.  Ongley  Electric  Co..  156  N.  Y.  ig6, 
ufacturers'  Nat.  Bank,  6  Biss.  (U.  S.)  r#v)^jti^  24  N.  Y.  App.  Dlv.41;  People 
301,  13  Fed.  Cas.  No.  7,068,  sub  n^m.  v.  North  River  Bank,  (Supm.  Ct.)96 
Richmond  v.  Irons,  121  U.  S.  27;  Gov-  Abb.  N.  Cas.  (N.  Y.)  189. 
ington  Drawbridge  Co.  v.  Shepherd,  2i  Ohio.  —  Goebel  w.  Heranconrt  Brew- 
How.  (U.  S.)  113;  Hervrey  v.  Illinois  ing  Co.,  2  Ohio  Dec.  377,  rt/tji^  Cronin 
Midland   R.   Co.,   28   Fed.    Rep.    i6q;  v.  Potters'  Co-operative  Co.,  11  Ohio 


Johnston  v.  Straus,  26  Fed.  Rep.  57; 
Bell  V.  Ohio  L.   Ins.  Co.,  3  Fed.  Cas. 
No.  1,261. 
Aotioiui  Against  Banks.  —  State  stat- 


Dec.  (Reprint)  748,  29  Cine.  L.  Bui.  sn; 
Clocionati,  etc.,  R.  Co.  v,  Duckwoith,  i 
Ohio  Cir.  Dec  618,  2  Ohio  Cir.  Ct.  518, 
afirmed%\  Cine.  L.  Bui.  96:  Stramanc 


utes  giving  an  action  against  insolvent  North  Baltimore  Water- Works  Co..   i 

banks  for  the  appointment  of  a  receiver  Ohio  Dec,   346;    Behrens  t».   Equality 

at  the  suit  of  state  officials  are  not  ex-  Bldg.  Assoc.,  3  Ohio  Dec.  275;  Schone 

elusive,  but  an  action  by  a  judgment  v.  Consolidated  Bldg,,  etc.,  Co.,  6  Ohio 

creditor  will  lie  against  such  corpora-  Dec.   246;    Rehn  v.  North  FairmoDnt 

tions  as  well  as  against  corporations  Bldg.,  etc.,  Co.,  7  Ohio  Dec.  398,  citing 

generally.     Worth  v.  Piedmont  Bank,  Towle  v.  American   Bldg.,  etc.  Soc, 

121  N.  Car.  349;  People  v.  Globe  Sav,  Co  Fed.  Rep.  131.     See  also  Robison  v. 

Bank,  (III.  C.  C.)  14  Nat.  Corp.  Rep.  Cleveland   City   R.  Co.,   7  Ohio  I>ec 
723,  29  Chicago  Leg.  N.  396. 

Attaching  and  Garnishing  Creditors,  — 
Creditors  who  have  attached  and  gar- 
nished    propeity    in    actions    against 


312. 

Penmyivanio,  —  Cowan    v.   Pennsyk 
vanta  Plate  Glass  Co.,  184  Pa.  St.  i. 

Utah,  —  Ogden  City  w.   Bear  Lake, 


debtors   upon   their   claims,   but   who  etc.,  Water- Works,   etc.,  Co.,  16  Utah 

have  not  yet  obtained  judgment,  have  440. 

no  such  lien  upon  property  as  will  en-  Virginia^  —  Stevens  v.  Davison,    18 

title  them  to  file  a  bill  in  equity  and  Gratt.  (Va.)  819. 

ask  for  the  appointment  of  a  receiver.  U**itid  States,  —  Texas  Consol.  Com- 

Bigelow  V,  Andress,  31   III.  322;  Mor-  press,  etc.,  Assoc,  v,  Storrow,  9a  Fed. 

ton  V.    Grafflin,  68   Md.  545;  Cahn  v.  Rep.  5;   Williamson   v.   New  Albany, 

Johnson,  12  Tex.  Civ.  App.  304.     Com-  etc,  R.  Co.,  i  Biss.  (U.  S.)  206;  Earie 

pare  article  Creditors*  Bills.  voL  5,  v.  Seattle,  etc.,  R.  Co.,  56  Fed.  Rep. 

pp.  525  tf/ .j^^.  909;    Towle  V,  American   Bldg.,  etc., 

1.  See  generally  articles  Stock  and  Soc,   60   Fed.  Rep.  131,  7  Nat.  Corp. 

Stockholders;  Winding  Up  Corpora-  Rep.  450;    Aiken  v,    Colorado  River 

TiONS.     And  seethe  following  cases:  Irrigation  Co.,  72  Fed.  Rep.  591,   dis- 

Indiana,  — Wayne  Pike  Co.  v.  Ham-  tingmsking  La  Soci6t6,  etc.,  ».  District 

mons,  129  Ind.  368;  S.  S.  O.  Iron  Hall  Ct.,  53Cal.  495;  Pond  v,  Vermont  Val- 

V,  Baker,  134.  Ind.  293.  ley  R.  Co.,  12  Blatchf.  (U.  S.)  280,  19 

Kansas,  —  El  wood  z'.  Greenleaf  First  Fed.   Cas.   No.    11,265;     Bill    v.   New 

Nat.  Bank,  41  Kan.  475.  Albany,  etc,  R.  Co.,  2  Biss.  (U.  S.) 

New  Jersey,  —  Avery  v.  Blees  Mfg.  390,  3  Fed.  Cas.  No.  1,407. 

Co..  27  N.  }.  Eq.  412.  California  8totate.~  Under  Code  Civ. 

Neiv  York,  —  Woerishoffer  v.  North  Pro.  Cal..  §  565,  a  receiver  of  the  prop- 
River  Constr.  Co.,  (Supm.  Ct.  Spec,  erty  of  a  corporation  may  be  appointed 
T.)  6  Civ.  Pro.  (N.  Y.)  113,  99  N.  Y.  after  it  has  been  dissolved  at  the  suit 
398;  Phoenix  Foundry,  etc,  Co.  v,  of  the  attorney-general,  in  an  action 
North  River  Constr.  Co.,  (Supm.  Ct.  for  that  purpose  brought  by  a  cred<> 
Spec.  T.)6  Civ.  Pro.  (N.  Y.)  106;  Red-  itor,  stockholder,  or  member  thereof, 
mond  z/.  Hoge»  3Hun(N.  Y.)x7i;  Wal-  Havemeyer   v,  Superior  Ct,   84  Cal. 
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(d)  Simplo  GoainMe  trtdlun.  —  A  simple  contract  creditor  cannot, 
as  a  rule,  apply  for  a  receiver,  since  no  suit  in  equity  lies  to  enforce 
his  claim  until  his  legal  remedies  have  been  exhausted  ;  ^  but  this 
disability  may  be  waived  by  failure  to  raise  the  objection  that  the 
creditor  has  not  exhausted  his  legal  remedies.^ 

327;  State  Invest.,  etc..  Co.  f.  Superior  Massachusetts.  —  Pond    v,    Framing- 

Ct.,  loi  Cal.  135.  ham,  etc.,  R.  Co.,  130  Mass.  194,  citing 

Iowa    Statute.  —  Under    Code    Iowa  Tread  well   v.   Salisbury   Mfg.   Co.,    7 

(1873),  §  2903  (Code  1897),  1 3822),  which  Gray  (Mass.)  393.     See  also  Falmouth 

provides  that  on  a  petition  by  either  Nat.  Bank  v.  Cape  Cod  Ship  Canal  Co., 

party    to    a  civil   action,    wherein   he  166  Mass.  550. 

shows  that  he  has  a  proper  right  to  or  New   York,  —  Lehigh  Coal,  etc.,  Co. 

interest  in  any  properly  which  is  the  v.  Central  R.  Co.,  43  Hun  (N.  Y.)  546, 

sutject  of  controversy,  and  that  there  distinguishing    Woerishoffer    v.    North 

is  danger  of  such  property  or  its  rents  River  Constr.  Co.,  99  N.  Y.  398,  affirm- 

and  profits  being  lost  or  materially  in-  ing  (Supm.  Ct.  Spec.  T.)  6  Civ.  Pro. 

jured,  a  receiver  may  be  appointed  at  (N.  Y.)  113;    Adee  v,  Bigler,  81  N.  Y. 

the  suit  of  a  stockholder  against  the  349;   Bayaud  v.  Fellows,  28  Barb.  (N. 

corporation.    Dickerson  v.  Cass  County  Y.)  451. 

Bank,   95    Iowa   392,    citing  French  v.  South  Carolina,  —  Pelzer  v.  Hughes, 

GifTord.  30  Iowa  148;  Peatman  v.  Cen-  27  S.  Car.  409. 

terville  Light,  etc.,  Co.,  100  Iowa  245.  Texas,  —  Cahn  v.  Johnson,   12  Tex. 

Texas  Statute.  —  In  an  action  by  a  Civ.  App.  304;  City  Nat.  Bank  v.  Dun- 
stockholder  of  a  corporation  against  ham,  18  Tex.  Civ.'App.  184;  Waples- 
the  directors  or  officers,  the  plaintiff  Platter  Co.  v,  Mitchell,  12  Tex.  Civ. 
cannot  have  the  appointment  of  a  re-  App.  90. 

ceiver  on  the  ground  that  it  is  a  suit  United  States,  —  Texas  Consol.  Com- 

between    joint    owners    of    property,  press,  etc.,  Assoc,  v,  Storrow,  92  Fed. 

within  Sayles's   Rev.  Civ.  Stat.  Tex.,  Rep.  5;    Williamson  v.  New  Albany, 

art.  1461,  §  I  (Rev.  Civ.  Stat.  1895,  art.  etc.,  R.  Co.,  i  Biss.  (U.  S.)  206. 

1465),  as  sections  3  and  4  of  thai  article.  Compare    Cowan    v.     Pennsvlvania 

providing  when  a  receiver  may  be  ap-  Plate  Glass  Co.,  184  Pa.  St.  I,  citing  St. 

pointed    over  corporate  property,   are  Louis,  etc..  Coal,  etc.,  Co.  v,  Edwards, 

exclusive.       New    Birmingham   Iron,  103  III.  472,  and  Avery  v,  Blees  Mfg. 

etc.,  Co.  V.  Blevens,  12  Tex.  Civ.  App.  Co.,  27    N.  J.  £q.  412;   Consolidated 

410.  Tank-Line  Co.  v,  Kansas  City  Varnish 

Joinder.  — All  the  stockholders  need  Co.,  43  Fed.  Rep.  204. 

not  be  joined  in  an  action  by  some  of  In    Aid   of  Oamiihmont  —  Illinois. — 

ihem  in  which  the  appointment  of  a  re-  The  appointment  of  a  receiver  under 

ceiver    for  the  corporate   property   is  the  statute  since  embodied  in  Starr  & 

asked.     Redmond  v,  Hoge,  3  Hun  (N.  Curt.   Annot.   Stat.    111.   (1896),  c.  62, 

Y.)  171.  par.  24,  cannot  be  had  at  a  suit  of  a 

1.  See  generally  article  Creditors*  simple   contract  creditor,  but  only  at 

Bills  and  Fraudulent  Conveyances,  the  instance  of  one  who  has  obtained 

vol.  5,  p.  460  et  seq.     And  see  the  foU  judgment  for  the  amount  of  his  claim, 

lowing  cases:  My  res  v,  Frankenthal,  55  111.  App.  390. 

Alabama.  —  Weis  v.  Goetter,  72  Ala.  Kinnofota  Banking  ttatntei.  —  Under 

259;  Barrett  r.  Pollak  Co.,  108  Ala.  390;  the  statutes  of  Minnesota  relating  to 

Smith'Dimmick  Lumber  Co.  v,  Teague  the  appointment  of  receivers  for  corpo- 

(Ala.  1898)  24  So.  Rep.  4.  rations  other  than  banking  or  insur- 

Georgia, — Johnson  v,    Farnum,    56  ance  corporations,  a  receiver  cannot  be 

Ga.  144:  Dodge  v.  Pyrolusite  Manga-  appointed  on  the  application  of  a  sim- 

nese  Co.,  69  Ga.  665.  pie  contract  creditor,  but  such  creditor 

Illinois,  —  Bigelow  v,  Andress,  31  111.  must  first  have  exhausted   his    legal 

322.  remedies  by  judgment  and  execution. 

Indiana,  —  May  v,  Greenhill,  80  Ind.  Klee  v,  E.  H.  Steele  Co.,  60  Minn.  355. 

124;    State  V,  Union  Nat.    Bank,    145  8.  Brown  v.  Lake  Superior  Iron  Co., 

Ind.  537.  134  U.  S.    530;    HoUins  v,    Brierfield 

Maryland,  —  Hubbard   v,    Hubbard,  Coal,  etc.,  Co.,  150  U.  S.  371;    Sage  v, 

14  Md.  356;  Rich  V.  Levy,  16  Md.  74.  Memphis,  etc.,  R.  Co.,  135  U.  S.  361; 
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BUtnXarj  Proriiioni.  —  In  some  states  this  rule  has  been  changed 

by  statute,  and  in  others  it  has  been  much  relaxed  by  judicial 
decisions.^ 

Mellen     v,     Mollne     MaUeable     Iron  Texas. —  Under    the    Texas    statute 

Works,  131  U.  S.  352;  Grand  Trunk  R  providing:  that  a  receiver  may  be  a^ 

Co.,   V.  Central  Vermont   R.   Co.,   85  pointed  for  a  corporation  when  it  is 

Fed.    Rep.    87;     Leary    tf»    Columbia  insolvent,  or  in  danger  of  insolvency. 

River,   etc«,   Nav«  Co.,   83   Fed.    Rep.  the  action  may  be  brought  by  a  simple 

775;    Olmstead  v.  Distilling,  etc.,  Co.,  contract  creditor,  and  it  is  unnecessary 

73  Fed.  Rep.  44;    Towle  v.  American  for  him  t?  have  obtained  judgment  for 

Bldg«,  etc.)    Soc,  60  Fed.   Rep.    131 ;  the  amount  or  have  other  Hen  upon  the 

Whitney  v.   Hanover  Nat.    Bank,   71  property.      Lyons-Thomas    Hardware 

Miss.  1009.    See  also  Webb  f.  Osborne,  Co.  v.  Perry  Stove  Mfg.  Co.,  88  Tex. 

15  Daly  (N.  Y.)  406.  468;    San    Antonio,    etc.,    R.    Co.    v. 

h  AeUoos  to  ttt  Aside  Frmudulsnt  Con-  Davis,  (Tex.  Civ.  App.  1895)  30  S.  W. 

▼tyaiioei*  -^  The  right  to  bring  an  action  Rep.  693. 

to  fiet  aside  fraudulent  conveyances  of  Seoeiver  of  Property  of  Corporatioiis  and 

property  in  which  a  receiver  may  be  Part&erBhlpo.  —  That  the  property  of  an 

Appointed  is  frequently  conferred  by  Insolvent  corporation  is    not    a  trust 

statute  on  simple   contract  creditors,  fund  for  the  benefit  of  creditors  any 

Alabama  Iron,  etc.,  Co.  v.  McKeever,  more  than  the  property  of  an  insolvent 

112  Ala.  134;  State  Nat.  Bank  v.  Mary  individual,  and  cannot  be  taken  into 

Lee    Coal,    etc.,    Co.,    108    Ala.    d88;  the  possession  of  a  receiver  as  such,  by 

Morltz  V,  Miller,  87  Ala.  331 ;  Werborn  a  court  of  equity,  on  the  application  of 

V.  Kahn,  93  Ala.  201;  Hirsch  v.  Israel,  a  simple  contract  creditor,  see  Barrett 

106  Iowa  498;    Gable  v.  Williams,  59  t/.  PollakCo.,  108  Ala.  390;  Smith-Dim- 

Md.  46;    Sanderson  v.   Stockdale,   it  mick  Lumber  Co.  e/.  Teague,  (Ala.  i8q8) 

Md.  563;  Pelzer  v.  Hughes,  27  S.  Car.  24  So.  Rep.  4.  citing  0*Bear  Jewelry 

409;  Maddock  v,  Skinker,  93  Va.  479;  Co.  v,  Volfer,  106  Ala.  205;    Hospes  v. 

Mellen     v,     Moline     Malleable     Iron  Northwestern  Mfg.,  etc.,  Co.,  48  Minn. 

Works,    131    U.   S.   352;    Johnston   v,  174,  31  Am.  St.  Rep.  637  (denouncing 

Straus,  26  Fed.  Rep.  57;    Fechheimer  contrary  doctrine  as  invented  by  Mr. 

V,  Baum,  37  Fed.  Rep,  167.     See  also  Justice  Story  in  Wood  v.  Dummer,  3 

article  Creditors'  Bills,  vol.  5,  pp.  Mason  (U.  S.)  308);  Jones  v.  Leadville 

460  ef  teq,,  and  pp.  475,  518,   523,  and  Bank,  10  Colo.  464;  HoUins  v.  Brier- 

525.    See  further  Conro  v.  Port  Henry  field  Coal,  etc.,  Co,,  150  U.  S.  371.    Sec 

iron  Co.,  12  Barb.  (N.  Y.)  27;  Fink  v.  also  Davis  v.  Flagstaff  Silver  Min.  Co., 

Patterson,  21  Fed.  Rep.  602.  2   Utah    74.     Compare    2    Story's    Eq. 

nUaolf.  —  Under  Starr  &  Curt.  Jurisprudence  (13th  ed.),  §  1252;  Perry 
Annot.  Stat.  III.  (1896),  c.  32,  par.  25,  a  on  Trusts  (4th  ed.)  242:  Mellen  v.  Mo- 
simple  contract  creditor  may  file  a  bill  line  Malleable  Iron  Works,  131  U.  S. 
in  equity  against  the  corporation  for  352.  citing  Graham  v.  La  Crosse,  etc., 
the  enforcement  of  his  claim  in  which  R.  Co.,  102  U.  S.  161;  Richmond  v. 
action  a  receiver  may  be  appointed.  Irons,  I2t  U.  S.  27,  affirming  Irons  v. 
First  Nat.  Bank  v.  Peoria  Watch  Co.,  Manufacturers*  Nat.  Bank,  6  Biss.  (U. 
77  111.  App.  663;  Northam  v,  Atherton,  S.)  301,  13  Fed.  Cas.  No.  7.068;  Hand 
67  III.  App.  230,  citing  Butler  Paper  v.  Dexter,  41  Ga.  454;  Goldsmith  v. 
Co.  f/.  Robbins,  151  III.  588,  reversing  Fechheimer,  (Ky  1894)  28  S.  W.  Rep. 
35  III.  App.  512,  37  111.  App.  96;  Buda  21;  Robinson  v.  Smith.  3  Paige  (N.  Y.) 
Foundry,  etc.,  Co.  v.  Columbian  Cele-  222;  Conro  v.  Gray,  (Supm.  Ct.  Gen. 
bratlon  Co.,  55  III.  App.  381,  citing  T.)  4  How.  Pr.  (N.  Y.)  166;  Tcnney  ». 
Woolverton  ».  George  H.  Taylor  Co.,  Ballard,  etc..  Hat  Co..  17  Tex.  Civ. 
43  111.  App.  424.  App.  144. 

Such  statute  must,  however,  be  Partnerships.  —  Under  some  statutes 
strictly  pursued  to  entitle  the  plaintiff  it  has  been  held  that  a  receiver  of  the 
to  the  relief  it  affords  and  the  auxiliary  property  of  insolvent  limited  partner- 
remedy.  Coriuard  v.  National  Linseed  ships  may  be  appointed  on  the  ground 
Oil  Co.,  X71  111.  4S0,  affirming  67  111.  of  its  being  a  trust  fund,  but  tiot  of 
App.  20;  People  V.  Weigley,  155  111.  general  partnerships.  Innes  v,  Lao- 
491,  affirming  5I  111.  App.  51;  Wheeler  sing,  7  Paige  (N.  Y.)  583;  Robb  v,  Ste- 
t/.  Pullman  Iron,  etc.,  Co.,  143  III.  197.  vens,   Clarke    (N.   Y.)    191;    Gray    v. 
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(2)  Defendant  in  Pending  Suit. — The  defendant  In  a  pending 
suit  may  sometimes  apply  for  a  receiver  against  a  plaintiff  and 
codefendants,  but  only  where  the  application  is  based  on  an 
answer  or  cross-bill  alleging  a  cause  for  affirmative  relief.^ 

(3)  Various  Other  Parties.  —  A  receiver  may  be  had  on  the 
application  of  another  receiver,  in  an  action  properly  brought  by 

Levy,   75   Hun  (N.   Y.)  96;    Hardt  v.  Buchanan,  J.,    disseniinp    The  court 

Levy,  72  Hun  (N.  Y.)  225;    Whltcoittb  «aid:    **  In  the  case  of  Finney  v.  Ben- 

V.  Fowle,  (C.   PI.  Spec.  T.)  7  Abb.  N.  nctt,  27  Gratl.  (Va.)  365,  Ihis  court  has 

Cas.  (N.   Y.)  295;    Batchelder   v,  Alt-  very  aptly  likened  an  insolvent  corpo- 

heimer,  10  Mo.  App.  181.  ration  that  has  ceased  to  do  business 

In  Texas  this  doctrine  has  been  ex-  to  an  insolvent  decedent's  estate,  and 

tended  against  the  surviving  partner  or  han  argued  with  much  force  that,  upon 

partners  of  a  dissolved  general  part-  the    same    principle  that    a  court  of 

nership.     Byrne  v.  Lake  Charles  First  equity  administers  a  dead  man's  estate 

Nat.  Bank,  (Tex.  Civ.  App.  1899)49  S.  under  a  bill  filed   by  simple  contract 

W.    Rep.    706,    eiHn^    Thompson    v,  creditors   for  that  purpose,  it  should 

Difitenderfer,  i  Md.  Ch.  489.     Compare  also  administer  the  affairs  of  a  corpo- 

Waples-PIalter  Co.  V.  Mitchell,  12  Tex.  ration  chat  has  ceased  its  life  vrork." 

Civ.  App.  90.  Citing  also  St.   Mary's    Bank    v,    St. 

In  United  States  Courts  —  State  Statntes.  John,  25  Ala.  566. 

—  It  was  held  in  Darragb  v.  H.  Wetter  1.  Indiana,  —  Main   v,   Glnthert,    92 

Mfg.   Co.,   78   Fed.   Rep.  7  {criticising  lad.  i8o,  cited  in  Sellers  r.  Stoffel,  139 

Hollins  V,  BrieHield  Coal,  etc.,  Co.,  150  Ittd.  468. 

U.  S.  371),  and  Fechheimer  v.  Baum,  New  Jersey.  —  Leddel  v,  Starr,  19  N. 

37  Fed.  Rep.  167,  that  a  state  sutute  J.  Eq.  164. 

giving  to  a  simple  contract  creditor  the  North     Carolina,  ^  Lovett     v.    Slo- 

right  to  bring  a  suit  in  equity  against  cumb,   109  N.   Car.   Iio;    McNair    v, 

a  corporation  and  obtain  a  receiver  is  Pope,  96  N.  Car.  502;  Horton  v.  White, 

a  substantial  right  to  which  he  is  en-  84  N.  Car.  297. 

titled  in  a  federal  court  sitting  within  C7^«>. --^  Mathers    v,    Cincinnati    R. 

the    state   wherein    such    statute    ob*  Tunnel   Co.,  I2  Ohio  Cir.  Ct.  136,  5 

tains.  Ohio  CIr.  Dec.  592. 

Suit  by  Creditors  Beprownting  Certain  South  Carolina,  —  Harmon  v.  Wage- 

Amonnt     of     Ijidebtecbiess.  -*-  in    some  ner,  33  S.  Car.  487. 

states  it  has  been  provided  by  statute  Tennessee,  —  Henshaw    V,   Wells,    9 

that  simple  contract  crcditora  repre-  Humph.  (Tenn.)  568. 

sentirtg  a  designated  proportion  of  the  Texas.  —  Rogers  v.    Southern    Pine 

whole  indebtednevs  of  tin  defendant  Lnmbef  Co^,  (Tex.  Civ.  App.  1899)  51 

may  bring  suit  and  obtain  the  appoint-  S.  W.  Rep.  26. 

ment  of   a  receiver.     Lowe  Brothers  United  States,  —  Illinois  Cent.  R.  Co. 

Cracker  Co.,  v.  Brooke,  91  Ga.  243;  v,  Mississippi  Cent.   R.  Co.,  12   Fed. 

Citizens  Nat.  Bank  v.  Minge,  49  Minn.  Cas.    No.    7,008;     Schenck    v,    Peay, 

454;  Pawcatuck  Nat.  Bank's  Petition,  Woolw.  (U.  S.)  175,  21  Fed.  Cas.  No. 

17  R.  I.  567;  Enei  v.  His  Creditors,  4  12,450. 

Mart.  (La.)  309.  England,  —  Sargant  v.  Read,  i  Ch. 

Of  Fropeartj  of  Doeeaiod  Debtor.  ^  In  D.  602;  Robinson  v,  Hadley,  11  Beav. 

some  states,  irrespective  of  statute,  a  615;    Hiles   v,  Moore,    15   Beav.    175; 

simple  contract  creditor  of  a  deceased  Barlow  v.  Gains,  8  Beav.  330;  Grote  v, 

debtor  can  bring  a  suit  in  equity  to  Bury,  i  W.  R.  92. 

subject  to  his  claim  property  frandU'  Sniti  Botfraon  Partners.  —  In  Sargant 

lently  conveyed,  and  can  apply  for  a  v.  Read,  t  Ch.  D.  60D,  It  was  held  in  a 

receiver.    Ex  p.  Walker,  25  Ala.  81;  snit  between  partners  for  the  purposes 

Werborn  v.  Kahn,  93  Ala.  201.  of  taking  accounts  and  winding    up 

Of  Property  of  DaSinot  Corporation. —  partnerships,  where  both  parties  had 

This  rule  has  been  extended  in  Vir~  rightfully  applied  for  a  receiver,  that 

ginia  to  sttits  against  Insolvent  corpo*  the   carriage  of   the    order  would   be 

rations  that  have  ceased  to  do  business,  given  to  the  plaintiffs  In  the  suit  as 

Nunnally    v,    Stranss,    94    Va.    355,  being  the  first  to  institute  proceedings. 
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the  latter,^  and  on  the  application  of  the  state ;  *  but  not  on  the 
application  of  a  party  who  has  no  acknowledged  interest  in  the 
property  or  strong  presumption  of  title  in  himself,'  on  the  court's 
own  motion,*  on  the  application  of  the  debtor,*  or,  at  the  early 
law,  on  the  application  of  a  first  mortgagee  of  real  estate,  since  he 
had  an  adequate  remedy  to  obtain  possession  by  an  action  of 
ejectment.* 

b.  Against  Whom  Application  Made  —  (i)  In  General.  — 

The  person  liable  on  the  cause  of  action  must  be  made  a  party  to 
the  application,  and  any  others  claiming  title  adversely  to  him 
who  are  parties  to  the  pending  suit."^ 

1.  Buswell  V,  S.  S.  O.  Iron  Hall,  150;  Bryan  v.  Cormick,  i  Cox  Ch.  422; 
161  Mass.  224;  Bidlack  v.  Mason,  26  Dalmer  v.  Dashwood.  2  Cox  Ch.  378; 
N.  J.  Eq.  230;  Wright  v,  Nostrand.  94  Berney  v.  Scwcll,  i  Jac.  &  W.  628; 
N.  Y.  31;  Parsons  v.  Charier  Oak  L.  Norway  v.  Rowe,  19  Ves.  Jr.  153;  Bev- 
1ns.  Co.,  31  Fed.  Rep.  305.  erley    v.    Brooke,  4   Gratt.  (Va.)   187; 

2.  Steele  v.  Walker,  115  Ala.  485;  Miltenberger  v.  Logansport,  etc.,  R. 
U.  S.  V.  Church  of  Jesus  Christ,  etc.,  5  Co.,  106  U.  S.  286;  Illinois  Cent.  R. 
Utah  361.  See  also  Reg.  v.  Cruise,  2  Co.  v.  Mississippi  Cent.  R.  Co.,  12 
Ir.  Ch.  65.  Fed.  Cas.  No.  7,008. 

8.  See  infra^  5.  d.  Allegation  of  Title,  7.  Under  strict  legal  principles  it 
4.  Hungerford  v,  Cushing,  8  Wis.  would  seem  that  a  receiver  could  not 
320.     Contra^  O'Mahoney  v,  Belmont,     be  appointed  unless  the  party  in  pos^ 


62  N.  Y.  133  (dictum). 


session  of  the  property  claiming  title 


OeorgU.  —  Under  Code    Ga.    (1882),  is  a  party  to  the  bill  and  application. 

§  2034  (Code  1895,  §  2856),  on  an  appli-  But  under  existing  rules  which  freely 

cation  for  a  homestead  and  exemptions  permit  a  receiver  to  sue  as  the  repre- 

out  of  the  property  of  a  married  man,  sentative  of  both  the  party  over  whose 

if  any  excess  exists  after  their  allow-  property  he  is  appointed  and  of  credit- 

ance  it  is  the  duty  of  a  court  to  appoint  ors,  such  rights  need  not  be  litigated 

a   receiver  over   it  for   the  benefit  of  in    the    receivership    suit,    but     may 

creditors,  although  no  application  has  be  determined    in    a  separate  action 

been   made    therefor.     McWiliiams  v.  brought    by     the    receiver    after    his 


Bones,  84  Ga.  199. 


appointment.      See   infra^   XII.   4.    b. 


6.  See    supra.     III.     4.    a.     General  Against   Strangers,  also   Sea   Ins.    Co. 

Requisites,  v,    Stebbins,    8    Paige    (N.    Y.)    565; 

6.  Brown   v.  Chase,    Walk.   (Mich.)  Bennett  v.  McGuire,  5   Lans.  (N.  Y.) 

43;  Myers  v.  Estell,  48  Miss.  372;  Cor-  183;    Rodman  v.  Henry,  17  N.  Y.  484; 

tleyeu  v.  Hathaway,  11   N.  J.   Eq.  41;  Teller  v.  Randall,  40  Barb.  (N.  Y.)  242; 

Best  V.  Schermier,  6   N.  J.  Eq.    154;  Walker    v.   Gibson,   35    III.  App.    49; 

Beverley  v.  Brooke,  4  Gratt.  (Va.)  187;  Winchester    v.   Davis  Pyrites  Co.,  67 

Schreiber  v.  Carey,  48  Wis.  208;  Mor-  Fed.  Rep.  45:    Central  R.,  etc.,  Co.  v, 

rison  v.  Buckner,  Hempst.  (U.  S.)  442,  Farmers*  Loan,  etc.,  Co.,  56  Fed.  Rep. 

17  Fed.  Cas.  No.  9,844;  Oliver  v,  Deca-  357;  Robinson  v,  Taylor,  42  Fed.  Rep. 

tur,  4  Cranch  (C.  C.)  458,  18  Fed.  Cas.  803;    Union   Mut.   L.  Ins.  Co.  v.  Kel- 

No.  10,494;  Berney  v.  Sewell,  i  Jac.  &  logg,  24  Fed.  Cas.  No.  14.373.  5  W.  N. 

W.  627;  Bryan  v.  Cormick,  i  Cox  Ch.  C.  (Pa.)  477. 


422;  Dalmer  v.  Dashwood,  2  Cox  Ch. 

378. 
On   Applioation   of   SabMqnent   Kort- 


I>eyoliitioii  of  IntarMt.  — Where  the 
owner  of  the  property  is  deceased,  or 
is  a  corporation  that  has  been  dissolved. 


gagees.  —  Subsequent  mortgagees  are  the  persons  upon  whom  the  title  has 
entitled  to  apply  for  receivers,  and  devolved  must  be  parties  to  the  bill 
prior  mortgagees  need  not  be  made  and  application.  In  re  Shephard,  43 
parties  to  the  bill  or  application.  Ch.  D.  131;  Wiggins  v.  Hudson.  80  L. 
Aikins  v.  Blain,  13  Grant  Ch.  (U.  C.)  T.  N.S.296;  Weatherly  v.  Capital  City 
646  [distinguishing  Phipps  v,  Bath,  2  Water  Co.,  115  Ala.  156;  Ford  v,  Kan- 
Dick.  608;  Price  V.  Williams,  Coop,  sas  City,  etc.,  R.  Co.,  52  Mo.  App.  439; 
/.  Eld.  31];  Tanfield  v.  Irvine,  2  Russ.  People  v,  O'Brien,  iii  N.  Y.  i,  revers- 
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(2)  In  Suits  Against  Corporations.  —  On  an  application  for  a 
receiver  of  the  property  of  a  corporation,  it  is  a  necessary  party, 
and  officers  and  stockholders  need  not  be  joined  with  it.* 

2.  When  Made  in  Pending  Snit  —  a.  General  Rule.  —  For- 
merly it  was  thought  that  an  application  for  a  receiver  could  not 
be  made  and  passed  upon  before  process  had  been  served  and  the 

i«^45  Hun  fN.  Y.)  519;  Young  v.  Rol-  438;    Gravenstinc's  Appeal,  49  Pa.  St. 

lins,  85  N.  Car.  488,  12  Am.  &  Eng.  R.  310;    Eichman  v,  Hersker,  170  Pa.  St. 

Cas.  457.  402;  East  Line,  etc.,  R.  Co.  v.  State,  75 

Prior  Lienors.  —  Persons  having  prior  Tex.  434,  40  Am.  &  Eng.  R.  Cas.  574; 

liens  on  the  property  must  of  course  be  Farmers'    Loan,    etc.,    Co.   v.  Kansas 

made  parties,  or  their  liens  cannot  be  City,  etc.,  R.  Co.,   53  Fed.  Rep.   182; 

affected  by  the  proceeding.     Snotv  v.  Heath  v.  Erie  R.  Co.,  8  Blatchf.  (U.  S.) 

Winslow,  54  Iowa  200.  348,  11  Fed.  Cas.  No.  6,306;  Forbes  v. 

Mortgagees,  —  In  Allan  v.  Manitoba,  Memphis,  etc.,  R.  Co.,  2  Woods  (U.  S.) 

etc.,  R.  Co.,  10  Manitoba  123,  it  was  323. 

held  that  undei  General  Order  239,  and  Failuro  of  Corporation  to  Protect  Stoek- 

the  old  chancery  practice,  mortgagees  holders.  —  A  stockholder  may  hoTever 

holding  prior  liens  upon  the  property  be  permitted  to  become  a  party  defend - 

involved  in  an  action  cannot  be  made  ant  to  protect  his  own  interest  and  the 

parties  on  a  bill  brought  by  judgment  interest  of  other  stockholders  choosing 

creditors.  to  join  him,  upon  a  showing  that  the 

Officers  in  Possession.  —  An  officer  of  corporation    fraudulently    refused    to 

another  court  who  has  taken  posses-  protect  its  interests  by  interposing  an 

sion  of  the  property  need  not  be  made  adequate  defense.     Kanawha  Coal  Co. 

a  party  to  the  bill  or  application  if  the  v,  Ballard,  etc.,  Coal  Co.,  43  W.  Va.  721. 

party  for  whom  he  is  acting  is  a  party.  Semedy  in  Action  Against  Officers. — 

Boston  Invest.  Co.  v,  Pacihc  Short  Line  In  actions  merely  against  directors  or 

Bridge   Co.,   104    Iowa  311.      But  see  other  officers    of    the    corporation  for 

National  Park   Bank  v,  Goddard,   131  misconduct  in  the  management  of  its 

N.  Y.  494,  affirming  62  Hun  (N.  Y.)  31;  affairs,  a  receiver  cannot  be  appointed, 

State    V,  Superior   Ct.,  8  Wash.  210;  but    the    remedy     is    an    injunction 

Walker    v.  Gibson,  35    111.  App.    49;  against    further    mismanagement    on 

Lowenberg  v.  Jefferies,  74  Fed.   Rep.  their  part.     Neall  v.  Hill,  16  Cal.  149; 

385.  Empire  Hotel  Co.  v.  Main,  98  Ga.  176, 

Creditors   as  Parties.  —  Creditors  are  5  Am.  &  Eng.  Corp.  Cas.  N.  S.  344; 

neither  necessary  nor  proper  parties  to  Waterbury    v.  Merchants*  Union   Ex- 

the  bill  or  application,  although  they  press  Co.,  50  Barb.  (N.  Y.)  157,  cited  \n 

may  be  interested  in  the  fund  and  be  Belmont  v,  Erie  R.  Co.,  52  Barb.  (N. 

entitled  to  come  into  the  suit  for  the  Y.)  665;    McGeorge  v.  Big  Stone  Gap 

purpose  of  establishing  claims.     Allen  Imp.   Co.,   57    Fed.    Rep.    262,    citing 

V,  Cooley,   53  S.  Car.  414;    Jordan  v.  Mays  v.  Rose,  Freem.  (Miss.)  703.     See 

Miller,  75  Va.  442;  Bell  z/.  Ohio  L.  Ins.  also  Republican  Mountain  Silver  Mines 

Co.,  3  Fed.  Cas.  No.  1,261.  v.  Brown,  58  Fed.  Rep.  644. 

nisfect  of  Parties  —  Objection  Therefor.  In  Federal  Courts.  —  Lien  holders  are 

—  One  who  has  been  made  a  party  to  proper  though  not  necessary  parties  to 

an  application  for  the  appointment  of  the  bill  and  application,  but  if  they  are 

a  receiver  cannot  object  that  other  par-  made  parties  and  are  citizens  of  the 

ties  to  the  pending  suit  are  not  joined  same  state  as  the  plaintiff  the  action 

with  him.     Rapp  v.  Reehling,  122  Ind.  cannot    be    maintained    in    a    federal 

255.  court.     The  bill  may,  however,  be  dis- 

1.  Morrow  v,  Edwards,  20  D.  C.  475;  missed  as  to  all  defendants  except  the 

Baker  v.  Backus,  32  111.  79;  El  wood  v,  corporation,  and  if  diverse  citizenship 

Greenleaf   First    Nat.   Bank,  41   Kan.  then    exists,   the    5uit    may  be  enter- 

475;     Dunston    v,    Hoptonic    Co.,    83  tained  and  a  receiver  appointed.     Bal- 

Mich.  372,  31  Am.  &  Eng.  Corp.  Cas.  timore  Bldg.,  etc.,  Assoc,  v.  Alderson, 

475;    Ponca    Mill  Co.   v,   Mikesell,   55  go  Fed.  Rep.  142;    Grove  v.  Grove,  93 

Neb.   98;    Mickles    v.   Rochester   City  Fed.  Rep.  869.     See  also  Kerp  z^.  Michi- 

Bank,  11  Paige  (N.  Y.)  118;  Verplanck  gan  Lake  Shore  R.  Co.,  14  Fed.  Cas. 

V,  Mercantile  Ins.  Co.,  2  Paige  (N.  Y.)  No.  7,727. 
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time  for  appearance  and  answer  had  elapsed.  But  from  the  very 
character  of  the  remedy  and  the  purposes  for  which  it  may  be 
invoked,  its  efficiency  depends  upon  the  promptness  with  which 
possession  of  the  property  is  taken  by  tfxe  court.  And  from  a 
very  early  day  receivers  have  been  appointed  at  any  stage  of  the 
proceeding  on  a  proper  showing  of  necessity  therefor.* 

Where  the  court  has  jurisdiction  be-  receiver  is  founded  upon  contract  be- 
cause of  adverse  citizenship  against  the  tween  the  parties,  if  the  contract  atates 
debtor,  the  fact  that  creditors  who  are  when  the  receiver  shall  be  appointed  in 
citizens  of  the  same  state  as  the  plaintiff  the  pending  suit,  as  that  the  appoint- 
intervene  for  the  purpose  of  proving  ment  shall  be  made  at  the  commence- 
their  claims  will  not  oust  the  juris-  ment  thereof  Jt  can  be  had  only  at  that 
diction.  Belmont  Nail  Co.  v.  Colum-  time.  Paine  v.  McElroy,  73  Iowa  81. 
bia  Iron,  etc.,  Co,,  46  Fed.  Rep.  336;  Second  Appointment  —  Where  one 
Stewart  v,  Dunham,  115  U.  S.  61;  Bai*  order  appointing  a  receiver  has  been 
timore  Bldg.,  etc.,  Assoc,  v.  Alderson,  set  aside  as  void,  a  second  order  may 
90  Fed.  Rep.  X43,  citing  Heidritter  v.  be  made  before  property  in  the  bands 
Elizabeth  Oil-Cloth  Co.,  113  U.  S.  304,  of  the  receiver  under  the  first  order 
and  Phelps  v.  Oaks,  117  U.  S.  236.  has    been   restored  to  the  defendant. 

1.  See  generally  cases  cited  infra,  b.  Robinson  v.  Dickey,  143  Ind.  214. 

Appointment  Be/ore  Decree,    See  also  Ponding  Motion  for  Chiuif  a  of  Vsnns.^— 

Merrill   v,   Elam,    2    Tenn.    Ch.    513,  An  application  for  a  receiver  may  be 

citing   Henshaw  v.  Wells,  9  Humph,  heard  and  one  appointed  although  a 

(Tenn.)  568;  Sellers  v,  Stoffcl,  130  Ind.  change  of  venue  has  been  moved  in 

468;  Bitting  z/.  Ten  Eyck,  S5  Ind.  360.  the  action  and  is  afterwards  granted. 

On  Day  whan  Action  Conunenoed.  —  It  Bitting  v.  Ten  Eyck,  85  Ind.  357. 
is  no  objection  to  the  appointment  of  a  Aftor  Bemoyal  of  Oanso  to  Fedaral 
receiver  that  it  was  made  on  the  day  Conrt.  —  An  application  for  a  receiver 
on  which  the  action  was  commenced,  mav  be  made  in  a  federal  court  to 
provided  it  was  subsequent  to  such  which  a  cause  has  been  removed,  and 
commencement.  El  wood  v,  Greenleaf  a  hearing  had  thereon,  before  the  re- 
First  Nat.  Bank,  41  Kan.  475.  turn  day.     Ryder  v.  Bateman,  93  Fed. 

In  Prooeedings  for  a  Homestead.  ^-  The  Rep.  16  \citing  Hamilton  v.  Fowler,  83 

proper  time  for  the  appointment  of  a  Fed.    Rep.   321;    Frink  v,   Blackinton 

receiver  at  the  suit  oi  creditors  in  a  Co.,  80  Fed.  Rep.  306];   New  Orleans 

proceeding  brought  by  a  husband  or  Citv  R.  Co.  v.  Crescent  City  R.  Co.,  5 

wife  for  ttie  setting  apart  of  a  home-  Fed.  Rep.  160,  where  the  court  said; 

stead  and  exemptions  under  Code  Ga.  ''An  analysis  of  these  authorities  shows 

(1882),  g  2033  (Code  1895,  §  2855),  is  at  that  receivers  may  be  appointed;  prop. 

the  beginning  of  the  action,  and  not  erty    may    be  sold,  and  its  proceeds 

upon  tinal  adjudication.     Landrum  v,  placed  in  the  registry  of  the  court.*' 

Chamberlin,  etc.,  Co.,  73  Ga.  727.  See  also  generally  article  Removal  of 

In  Bapplomentary  Prooeedings.  —  A  re-  Causes. 
ceiver  in  supplementary  proceedings  In  Proceedings  for  Equitable  £xsention. 
may  be  appomted  after  answer  and  be-  — "According  to  the  practice  [in  pro- 
fore  a  replication  if  the  proof  shows  ceedings  for  obtaining  equitable  eze- 
that  there  is  property  to  come  into  his  cutionj  the  application  for  the  receiver 
hands.  Dutton  v.  Thomas,  97  Mich,  was  made  by  interlocutory  application 
93,  citing  Rankin  v.  Rothschild,  78  before  the  hearing,  and  in  a  proper 
Mich.  10.  case  it  was   granted."    Anglo-Italian 

In   North   Carolina    the    application  Bank  z^.  Da  vies,  9  Ch.  D.  275, /<?//p«^^ 

may   be    heard    and  decided    by    the  in  Smith  v.  Port  Dover,  etc.,  R.  Co., 

judge  at  the  time  when  he  decides  ap-  I2  Ont.  App.  288,  25  Am.  &  Eng.  R. 

peals  from  orders  male  by  the  clerk  of  Cas.  640,  affirming  8  Ont.  256. 

the  court  in  such  proceedings.    Coates  Pending  an  Inquaition for  Lnnasy  a  re- 

V.  Wilkes,  92  N.   Car.  376.     See  also  ceiver  of  the  estate  of  the  party  whose 

generally  article  Supplementary  Pro-  sanity  is  to  be  inquired  into  may  be 

CEEDiNGS.  appomted  before  the  return  of  the  in- 

Where  Contract  Bnod  Upon  ProTldss  for  quisition.     Matter  of  Kenton,  5  Binn. 

a  Seoeiyer.  —  Where  the  right  to  have  a  (Pa.)  613, 
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b.  Appointment  Before  Decree. — Thus  an  application  for 
a  receiver  may  be  made  and  passed  upon  before  the  time  has 
arrived  in  the  pending  suit  for  the  defendant  to  appear  and 
answer,*   and  even  before  service  of  original  process  has  been 

After  Granting  Continnanoe.  —  A  court        Engiamt  —  Metcalfe  v,  Pulvertoft,  i 

may  grant  a  coniinuance  of  the  cause,  Ves.    &    B.    i8o;    Brodie   v,    Barry,  3 

and  at  the  time  of  doing  so  pass  upon  Merivr.  696;  Vann  v,  Barneit,  2  Bro.  C. 

an   application   for  a   receiver.      Lan-  C.  158;  Duckworth  v.  Tralford«  18  Ves. 

drum  z/.  Chamberlin,  73  Ga.  727.  ]r.   283;    Middleton    v.   Dodswell,    13 

1.  Alabama,  —  Weis   v.    Goetter,    72  Ves.  Jr.  269;  Tanfield  v,  Irvine,  2  Russ. 

Ala.  260;  Micou  v.  Moses,  72  Ala.  440.  151;  Maguire  v.  Allen,  I  Ball.  &  B.  75; 

Delaware,  —  Davis  r.  Browne,  2  Del.  Gouthwaite   v.    Rippon,    I    Beav.   5$; 

Ch.  190.  Ramsboitom  v.  Freeman,  4  Beav.  145; 

District  of  Columbia.  —  Phcenix  Mut.  Dowling    v.    Hudson,    14    Beav.    434; 

L.  Ins.  Co.  V,  Grant,  3  MacAnhur  (D.  Hart  v,  Tulk,  6  Hare  612;  Meadea  v. 

C.)  223.  Sealey,  6  Hare  620;    Gibbins  v.  Main- 

Georgia,  —  Johns  v.  Johns.  23  Ga.  36;  waring,  9  Sim.  77;    Woodyatt  v.  Gret- 

Williams  v,  Jenkins,  11  Ga.  597;  Jones  ley,  8  Sim.  180;  Taylor  v,  Eckersley,  3 

V,  Dougherty,  10  Ga.  281.  Ch.  D.    303;    Buxton   v,   Monkbouse, 

Illinois,  —  Baker   v.  Backus,  32  III.  Coop  /.    Eld.  42;    Scott  t'.   Becber,  4 

115.  Price  348;    Anonymous.  12  Ves.  Jr.  5; 

Indiana,  —  Brinkman    v,    Ritzinger,  Jervis  v.  White,  6  Ves,  Jr.  738;  Pitcher 

82  Ind.  363;    Pressley  v,  Harrison,  102  v,    Helliar,  2  Dick.  580;    Compton  v, 

Ind.  i^,sub  nom,  Pressley  v.  Lamb,  105  Bearcroft,  2  Bro.  C.  C.  158,  note;  Cow- 

Ind.  171.  ard  v,  Chadwick,  2  Russ.  150,  note  a\ 

Iowa.  —  French  v,  Gifford,  30  Iowa  Davis  v.  Marlborough,  2  Swanst.  108, 

161.  138,  note  b, 

Maryland,  —  Clark  v.  Ridgely,  1  Md.         Canada.  —  Aikins  v.  Blain,  13  Grant 

Ch.  71;  Williamson  v   Wilson,  i  Bland  Ch.  (U.  C.)  646. 

(Md.)  422-    Brick  Co.  v.  Robinson,  55        Ireland,  —  Barrett  v,  Mitchell,  5  Ir. 

Md.  418;  Blondheim  v,  Moore,  11  Md.  Eq.   501;    Whiielaw  &.  Sandys,   12  Ir. 

374;    Voshell  V.   Hynson,  26   Md.  93;  Eq.  393;  Acheson  v.  Hodges,  3  Ir.  Ea, 

Haight  V,  Burr,  19  Md.  136;  Anderson  520:    Quin  v,  Gunn,  i  Hog.  75;    Nash 

V,  Cecil,  86  Md.  490;  Frostburg  Bldg.  v.  Hughes,  i  Hayes  &  J.  400,  and  note; 

Assoc.  V.  Stark,  47  Md.  345.  Fitzgerald  v.  Quinlan,  12  Ir.  Eq.  393; 

Michigan. — Turnbull     v.     Prentiss  Lynch  t/.  Nolan,  10  Ir.  Eq.  57;  Arthurs 

Lumber  Co.,  55  Mich.  387.  v.  Arthur,  i  Hog.  95. 

Mississippi,  —  Whitehead  v.  Woo  ten,        BelszaUon  of  Early  Bole.  —  In  Weis 

43  Miss.  526.  V.  Goetter,  72  Ala.  259,  it  wae  said: 

New  Hampshire,  —  Ladd  7'.  Harvey,  "  It  is  urged  for  appellant  that  the  ap- 

21    N.    H.    514,    citing    Duckworth    v.  plication  for  a  receiver  was  premature, 

Traflford,  18  Ves.  Jr.  283.  and  should  not  have  been  entertained 

New  Jersey.  —  Probasco  v.  Probasco,  until  after  answer  filed.     Such  is  said 

30  N.  J;  Eq.  109.  to  have  been  the  rule  in  the  earlier 

New  York.  —  Monroe  Bank  v,  Scher-  English  practice.     But  the  rule  there 

merhorn,  Clarke  (N.  Y.)  215;    Blood-  was   relaxed  many    vears  ago."     See 

good  V.  Clark,  4    Paige  (N.   Y.)   576;  also  Bloodgood  v,  Clark,  4  Paige  (N, 

Simmons  v.  Wood,  (Supm.  Ct.  Spec.  Y.)  574. 

T.)  45  How.  Pr.  (N.  Y.)  269;    West  v.       In  Supplementary  Prooeedinge.  —  A  rule 

Swan,  3  Edw.  (N.  Y.)  421;    Osborn  v,  providing  that  the  defendant  toajudg- 

Heyer,  2  Paige  (N.  Y.)  343;  Verplanck  ment  creditor's  bill  shall  not  be  subject 

V,  Mercantile  Ins.  Co.,  2  Paige  (N.  Y.)  to  the  expense  of  putting  in  an  answer 

450;  Sandford  v,  Sinclair,  8  Paige  (N.  thereto,  if  he  shall  cause  his  appear- 

Y.)  374.  ance  to  be  entered  within  twenty  daye 

Pennsylvania. — Gowan  v.  Jeffries,  2  after  the  return  day  of  the  subpcena, 

Ashm.  (Pa.)  296.  and  shall  within  the  time  allowed  for 

Utah,  —  U.    S.   V.   Church  of  Jesus  an  answer  deliver  to  the  complainant 

Christ,  etc.,  5  Utah  361.  or  his  solicitor  a  written  consent  that 

United  States,  —  Latham  v.  Chafer,  7  an  order  may  be  entered  taking  the  bill 

Fed.  Rep.  529;   Beecher  v,  Bininger,  7  as  confessed  and  appointing  a  receiver, 

Blatchf.  (U,  S.)  173.  does  not  relieve  the  debtor  from  the 
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made  on  the  defendant.^ 

c.  Appointment  by  Decree  or  Subsequently  Thereto. 

—  The  appointment  of  a  receiver  may  be  made  at  the  final  hear- 
ing and  incorporated  in  the  decree,*  or  subsequently  thereto, 

appointment  of    a    receiver  until  the  40   III.    App.    385,   reversed  on    other 

time  for  taking  such  action  shall  have  grounds  in    139  III.  538;    Pressley  v. 

expired.     Dutton  v,  Thomas,  97  Mich.  Harrison,  102  Ind.  14,  sub  nom,  Press- 

93.  ley  V.  Lamb,   105  Ind.    171;  Jones  v. 

Pending  Ploa  or  Demurrer.  —  The  fact  Graves,    20    Iowa    596;    Maynard    v. 

that  a  plea  in  abatement  or  demurrer  Railey,  2  Nev.  319:  People  v.  Norton, 

to  the  bill  is  pending  will  not  postpone  i  Paige  (N.  Y.)  17;  McCarthy  v.  Peake, 

the  appointment  until  the  issues  thus  (Supm.  Ct.  Spec.  T.)  18  How.  Pr.  (N. 

raised  have  been  disposed  of.    Turn-  Y.)    138;    Glines    v.    S.    S.    O.    Iron 

bull  V,  Prentiss  Lumber  Co.,.  55  Mich.  Hall,   (Supm.   Ct.   Spec.    T.)    22    Civ. 

396,  8  Am.  &    Eng.  Corp.  Cas.  257;  Pro.  (  N.    Y.)    437,    21    N.    Y.    Supp. 

Howard  z'.  Palmer,  Walk.  (Mich.)  391;  543;    Appleton   Water  Works    Co.   v. 

Thompson  v,  Selby,  12  Sim.  100.  Central  Trust  Co.,  03  Fed.  Rep.  286; 

Plea  to  Jurisdiction,  —  If,  however,  a  In  re  H.'s  Estate,  1  Ch.  D.  276;  Pitcher 

preliminary  plea,  demurrer,  or  motion  v,  Helliar,  2  Dick.    580;    Dowling  v. 

that  raises  an  issue  in  bar  of  the  court's  Hudson,  14  Beav.  423;  Ca'llard  v.  Cail- 

jurisdiction  is  pending,  a  receiver  will  lard,  25  Beav.  512;  London,  etc..  Bank 

not  be  appointed  until  it  has  been  de-  v.  Facey,  19  W.  R.  676,  24  L.  T.  N.  S. 

termined.     Ewing  v.  Blight,  3    Wall.  126;  Barrett  z/.  Mitchell,  5  Ir.  £q.  501. 

r.  (C.  C.)  139;   Cook  V.  Detroit,  etc.,  In    Extreme    Cases. —  In     Appleton 


^ 


.  Co.,  45  Mich.  454,   12  Am.  &  Eng.  Waterworks  Co.  v.  Central  Trust  Co., 

R.   Cas.  459;    Barnard    v.  Darling,  i  93    Fed.    Rep.    286,    the    court    said: 

Barb.  Ch.  (N.  Y.)  76.  •*  Whilst    the    fact    of    such    service. 

Effect  of  Special  Appearance,  —  A  re-  unless  there  is  an  appearance,  is,  of 

ceiver    may    be    appointed    although  course,  indispensable  to  any  final  ac- 

there  is  pending  in  the  case  a  special  tion  or  decree,  it  is  well  settled  that 

appearance  to  quash  the  notice  of  serv-  judicial  cognizance  may  be  taken,  be- 

ice  as  defective.     Hellebush  v.  Blake,  fore  the  defendants  are  served,  to  en- 

119  Ind.  351.  ter  any  preliminary  order  which  may 

In  Administration  of  Deeedent'i  Estate,  appear  necessary  to  preserve  property 

—  In  an  action  concerning  the  admin-  or  the  rights  of  parties,  including  the 

istration  of  a  deceased  person's  estate  appointment  of  a  receiver  in  extreme 

commenced  by  originating  summons  a  cases."     To  the  same  effect  see  Rus- 

receiver  may  be  appointed  immediately  sell  v.  Chicago  Trust,  etc.,  Bank.  40 

after  the  service  of  the  summons  and  111.  App.  385,  r^z;^rj^(/on  other  grounds 

before  any  order  for  administration  has  in  139  111.  538.     Compare  Whitehead  v. 

been  made.     In  re  Francke,  57  L.  J.  Wooten,  43  Miss.  523,  wherein  the  court 

Ch.  437,  58  L.  T.  N.  S.  305.  said:  **  It  cannot  well  be  seen  how  the 

Where  Third  Persons  Claim  Title.  —  It  court  can  take  from  a  defendant  the 
has  been  held  in  Michigan  that  where  possession  of  property  unless  it  has 
the  property  is  in  the  possession  of  a  jurisdiction  by  service  of  process,  and 
person,  made  a  party  to  the  suit,  other  also  by  notice  of  motion."  Cited  in 
than  him  against  whom  the  cause  of  Hardy  v.  McClellan,  53  Miss.  507. 
action  lies,  a  receiver  cannot  be  ap-  Limits  of  Power  of  Conrt.  —  The  power 
pointed  until  such  person's  rights  have  of  the  court  to  appoint  a  receiver  be- 
been  determined  by  the  final  hearing,  fore  service  of  process  is  limited  to  the 
McCombs  V,  Merryhew,  40  Mich.  721;  actual  appointment  and  proceedings 
Arnold  v.  Bright,  41  Mich.  207;  Port  necessary  for  the  preservation  of  the 
Huron,  etc.,  R.  Co.  v,  St.  Clair  Circuit  property,  and  it  cannot  order  the  prop- 
Judge,  31  Mich.  456,  33  Mich.  303.  erty  to  be  sold  or  otherwise  disposed  of 
See  also  Union  Mut.  L.  Ins.  Co.  v,  until  the  defendant  has  been  duly 
Union  Mills  Plaster  Co.,  37  Fed.  Rep.  brought  in.  St.  Louis,  etc.,  Coal,  etc., 
286,  which  case  was  decided  under  a  Co.  v.  Sandoval,  etc.,  Coal,  etc.,  Co., 
Michigan  statute.  iii  111.  32. 

1.  Jones  V.  Dougherty,  10  Ga.  273:  2.  Merrill  v.  Elam,  2  Tenn.  Ch.  515; 

Russell  V,  Chicago  Trust,  etc..  Bank,  Shulte  v,  Hoffman,  18  Tex.  678,  cited 
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when  a  receiver  is  necessary  to  make  the  decree  effective  ^  or  to 
preserve  the  property  pending  an  appeal  or  stay  of  execution.* 
By  Statute.  —  In  some  states,  by  virtue  of  statute,  a  receiver  may 

in  Voigtlander  v,  Brotze,  59  Tex.  288;  Tennessee.  —  MerriU  v,  Elam,  2  Tcnn. 

Davis  V.  Flagstaff  Silver  Min.  Co.,  2  Ch.  515. 

Utah  74;  Osborne  v.  Harvey,  i  Y.  &  C.  Virginia.  —  Moran   v,   Johnston,   26 

Ch.  116;  Bowman  z/.  Bell,  14  Sim.  392;  Gratt.  (Va.)  109. 

Shee  V.  Harris,  i  J.  &  La  T.  91.     Sec  IVisconsin,  —  Schreiber  v,  Carey.  48 

also    Fitzgerald     v,    Fitzgerald,    etc.,  Wis.  219. 

Constr.  Co.,  44  Neb.  463.  England.  — Cooke  v,  Givyn,  3  Atk, 

Seoeiver  "Pending   the  Aetien."  —  A  690;  Atty.Gen.  v.  Gal  way,   i   Molloy 

receiver  10  take  charge  of  the  property  104;    Thomas  v,   Davies,  11  Beav.  30; 

"  pending  the  action'*  cannot  be  ap-  Wright  v,  Vernon,  3  Drew.  112;  In  re 

pointed  by  a  final  decree  of  foreclosure,  By  water's   Estate,    i   Jur.   N.   S.  227; 

since    such   a  receivership   is  a   pro-  Hiles  v,  Moore,  15  Beav.  175;  Shee  v. 

visional  remedy.      If  after  decree  an  Harris,  i  J.  &  La  T.  91 ;  Goodman  v, 

appeal  or  stay  of  execution  is  taken,  Kine,  8  Beav.  379;  Bowman  v.  Bell,  14 

the  action  is  then  pending  so  that  an  Sim.  392. 

application  for  the  appointment  may  Canada,  —  Stark  z*.  Ross,  17  Ont.  Pr. 

be   made.     Chadron    Banking  Co.    v.  237. 

Mahoney,  43  Neb.  214.  Ireland,  —  Hackett  v.  Snow,   10  Ir. 

Action  for  Diiiolation  of  Corporation.  —  Eq.  220.     Compare  Barker  v.  Roe,  i  L. 

Under  Bates's  Annot.  Stat.  Ohio (1897),  T.  655,  which  seems  to  be  reported  on 

§  5651  et  seq,^  providing  for  ihe  appoint-  other  points  as  Barker  r.  Roe,  4lr.  Eq. 

ment  of  a  receiver  in   proceedings   to  692. 

dissolve  a  corporation,  the  appointment  On  Answer  and  Cross-petition  Tiled  Sab- 
cannot  be  made  until  after  the  order  seqnently  to  Decree.  —  A  leceiver  may 
dissolving  the  corporation  has  been  be  appointed  under  an  amended  answer 
granted.  Section  5587,  relating  to  the  and  cross-bill  filed  by  a  lienholder  by 
appointment  of  receivers  generally,  leave  of  court,  although  a  decree  de- 
does  not  apply.  Bacon  v.  Northwest-  termining  the  priority  of  liens  and 
em  Stove  Co.,  5  Ohio  Cir.  Ct.  289,  3  ordering  the  sale  of  the  property  has 
Ohio  Cir.  Dec.  143;  Mercantile  Trust  already  been  entered  in  the  suit. 
Co.  V,  Etna  Iron  Works,  4  Ohio  Cir.  Mathers  v,  Cincinnati  R.  Tunnel  Co., 
Ct.  579,  2  Ohio  Cir.  Dec.  718;  Cincin-  12  Ohio  Cir.  Ct.  136,  5  Ohio  Cir.  Dec. 
nati,  etc.,  R.  Co.  v,  Duckworth,  2  Ohio  592. 

Cir.  Ct.  518,  I  Ohio  Cir.  Dec.  618.     See  8.  Arkansas,  —  Coleman    v,    Fisher, 

also  State  v,  Superior  Ct,   15  Wash.  (Ark.  1898)  48  S.  W.  Rep.  807. 

668,  55  Am.  St.  Rep.  907.  California.  —  Kreling  v.  Kreling,  118 

1.  Illinois, — Joliet  First  Nat.    Bank  Cal.421;  Whitney  e^.  Buckman,  26  Cal. 

V,  Illinois  Steel  Co.,  174  111.  140,  quot-  451. 

in^  from   Haas  r.  Chicago  Bldg.  Soc,  Indiana,  —  Chicago,   etc..  R.  Co.  v, 

89  111.  498;    Oakford  v.  Robinson,  48  St.  Clair,   144  Ind.  371;  Buchanan  v, 

111.  App.  270.  Berkshire   L.    Ins.   Co.,   96   Ind.   510; 

/«^m/w.  —  Chicago,   etc..  R.  Co.  v,  Brinkman   v.    Ritzinger,   82  Ind.  358; 

St.   Clair,    144   Ind.  371;    Connelly  v,  Connelly  v.  Dickson,  76  Ind.  440. 

Dickson,     76     Ind.     440;     Brinkman  Io7oa.  —  Mitchell  v,  Roland,  95  Iowa 

V.  Ritzinger,  82  Ind.  358;  Harris  v,  U.  314. 

S.  Savings  Fund,  etc.,  Co.,   146  Ind.  Minnesota,  —  National  F.  Ins.  Co.  v. 

265;  Sellers  v.  Stoffel,  139  Ind.  468.  Broadbent,  (Minn.  1899)  79  N.  W.  Rep. 

Iowa, — Adair  v,  Wright,  16  Iowa  387.  676. 

Nevada,  —  Hyman  v,   Kelly,   i  Nev.  Nebraska,  —  Home    F.    Ins.    Co.   v, 

182.  Dutcher,   48   Neb.    755;     Philadelphia 

AVw     York. — Smith  7/.  Tiffany,   13  Mortg.,  etc.,  Co.  v,  Goos,  47  Neb.  804; 

Hun  (N.  Y.)  672;  Astor  v.  Turner,  11  Eastman  v.  Cain.  45  Neb.  48. 

Paige  (N.  Y.)  437,  43  Am.   Dec.  766;  New  Jersey,  —  Penn.  Mut.  L.  Ins.  Co. 

Howell  V,  Ripley,  10  Paige  (N.  Y.)  48;  v,  Semple,  38  N.  J.  Eq.  315. 

Syracuse   City   Bank   v,   Tallman,    31  New  York.  —  Lotlimer  v.  Lord,  4  E. 

Barb.  (N.  Y.)  201;  De  Bemer  v.  Drew,  D.  Smith  (N.  Y.)  191;  Fellows  v,  Heer- 

57  Barb.  (N.  Y.)  438.  mans,  (Ct.  App.)  13  Abb.  Pr.  N.  S.  (N. 
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be  appointed  by  or  after  final  judgment,  to  carry  the  judgment 
into  effect.* 

d.  Delay  in  Applying.  —The  suit  for  equitable  relief  should 
be  brought,  and  the  application  for  a  receiver  be  made  therein,  as 
soon  as  the  occasion  arises.  Acquiescence  in  such  a  state  of 
affairs  as  would  support  an  application,  or  delay  in  prosecuting  it 
when  made,  is  fatal  if  not  excused.* 

e.  Renewal  of  Application.  —  That  one  application  for  a 
receiver  has  been  made,  and  refused  for  want  of  sufficient  facts, 
will  not  preclude  a  second  one  based  on  new  grounds  subsequently 
appearing.' 

3.  How  Application  Made  —  a.  For  Statutory  Receivers.  — 

In  suits  for  statutory  receivers,  such  as  those  to  wind  up  the 
business  and  distribute  the  assets  of  an  insolvent  corporation,  the 
application  for  the  receiver  must  often  be  contained  in  the  bill 

Y.)  I;  Johnson  v.  Cochrane,  gi   Hun  PI.  Spec.  T.)  4  N.  Y.  Supp.  5;  King  v. 

(N.  Y.)  163:   Col  well  V.  Garfield  Nat.  Barnes,  51  Hun  (N.  Y.)  550,  113  N.  Y. 

Bank,  119  N.  Y.  408,  reversing  on  other  476;  Fellows  3^.  Heermans,  (Ct.  App.) 

grounds  (C.    Pi.    Spec.   T.)    4  N.   Y.  13  Abb.  Pr.  N.  S.  (N.  Y.)  i;  Zieverink 

Supp.  5.  V.   Kemper,   50  Ohio  St.  208;  Bates  v. 

Tennessee.  —  Merrill  z;.  Elam,  2  Tenn.  International  Co.,  84  Fed.   Rep.  518; 

Ch.  513;  Payne  v,  Baxter,  2  Tenn.  Ch.  Naumburg    v.    Hyatt,   24    Fed.   Rep. 

517-  898. 

Virginia,  —  Adkins  v.  Edwards,   83  8.  Davis  v.  Taylor,  86  Ga.  506;  Gould 

Va.  316;  Moran  v.  Johnston,  26  Gratt.  t*.  Tryon,  Walk.  (Mich.)  354;  Tibbals 

(Va.)  108.  V,  Sargeant,  14   N.  J.  Ea.  449;   Ross< 

West  Virginia.  —  Beard  v.  Arbuckle,  man   v.  Seaver,   41  N.  Y.   App.    Div. 

19W.  Va.  145:  Huttonr.  Lockridge.  27  603.   affirming  22   Misc.   (N.    Y.)  661; 

W.  Va.  433.  National  Mechanics'  Banking  Assoc,  v. 

United    States.  —  Pacific   R.    Co.    v.  Mariposa  Co.,  60  Barb.   (N.  Y.)  423; 

Ketchum.  95  U.  S.  i.  Bowling  v.   Scales,    2  Tenn.   Ch.     3; 

England.  —  Wood     v.    Hitchings,    2  Hood  v.  Tremont  First  Nat.  Bank   29 

Beav.  289;  Wright  v.  Atkyns,  i  Vcs.  &  Fed.  Rep.  55;  Jones  v.  Jones,  3  Mcriv. 

B.  314.  161;  Skinners*  Co.  v.  Irish  Soc.,  i  Myl. 

Petition  to  Seinstate Case.  —  Where  the  &  C.   162;    Young  z>.  Graham,  i  Hog. 

appeal   pending   which  a    receiver    is  178;  Commissioners  v.  Lockhart,  3  Ir. 

asked  is  from  an  interlocutory  and  not  Eq.  515.     See  also  Payne  v.   Hornby, 

from  a  final  decree,  no  formal  petition  25  Beav.  280;  Hoyt  v.  Sprague,  103  U. 

to  reinstate  the  case  on  the  docket  is  S.  613,  citing  Houlditch  v.  Wallace,   5 

necessary  before  the  application  can  be  CI.  &  F.  629,  and  Gray  n.  Chaplin,  2 

made      Adkins  r.  Edwards,  83  Va.  316.  Russ.   126.     Compare  Dawson  r.    Par- 

On  Application  of  Defeated  Party.  —  One  sons,  (Supm.  Ct.  Spec.  T.)  20  N.  Y. 

against  whom  the  final  judgment  has  Supp.  65. 

gone  may  nevertheless  have  an  order  3.  Nash   v.    Meggett,    89    Wis.   486; 

appointing  a  receiver  pending  an  ap-  Jones  v.  Thorne,  80  N.  Car.  72;  Woos- 

peal  taken  by  him,  if  he  can  show  that  ter  Bank  v.  Spencer,  Clarke  (N.  Y.)  389; 

such  action  is  necessary  under  general  Devlin  v.  Hope,  (Supm.  Ct.)  i6  Abb. 

principles  governing  the  appointment.  Pr.  (N.  Y.)  319;  Atty.-Gen.  v.  Galway, 

Fellows   V.    Heermans,   (Ct.  App.)   13  i  Molloy  104. 

Abb.  Pr.  N.  S.  (N.  Y.)  i;  Colwell  v.  Second  Application  on  Same  Facts.  — A 

Garfield  Nat.  Bank,  119  N.  Y.  408,  re-  second  application,  made  pending  an 

versing  on  other  grounds  (C.  PI.  Spec,  appeal,  to   an  appellate  court  having 

T.)  4  N.  Y.  Supp.  5.  jurisdiction   to    appoint     will    not    be 

1.  Bateman  v.  Superior  Ct.,  54  Cal.  granted  where  it  is  based  on  the  same 

285;  Whitney  z^.  Buckman,  26Cal.  447;  facts  on  which  a  receiver  was  refused 

Colwell  V.  Garfield  Nat.  Bank.  119  N.  by  the  court  below.    Allen  tr.  Harris,  4. 

Y.  408,  reversing  on  other  grounds  (C.  Lea  (Tenn.)  190. 
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for  the  statutory  relief,  since  the  facts  which  must  be  alleged  to 
justify  the  appointment  of  a  receiver  are  the  same  as  those  upon 
which  the  main  relief  is  asked ;  and  the  pleadings  will  take  the 
customary  course.* 

b.  For  Receivers  Strictly  Pendente  Lite.  — When,  how- 
ever, the  receiver  is  only  ancillary  to  an  action  for  other  relief,  and 
is  separate  and  distinct  therefrom,  it  would  seem  to  be  the  better 
practice  for  the  bill  to  contain  only  the  allegations  requisite  to  a 
statement  of  an  equitable  cause  of  action,  whether  the  receiver 
is  anticipated  when  the  bill  is  drawn  or  not ;  and  the  application 
for  the  receiver  should  be  by  motion  or  petition.  Any  other 
course  tends  to  confusion  and  uncertainty.* 

1.  Darragh  v,  H.  Wetter  Mfg.  Co.,  held  that  where  the  application  is  made 
78  Fed.  Rep.  7;  State  v.  Commercial  before  the  final  decree  the  bill  in  the 
Stale  Bank,  28  Neb.  677;  (J.  S.  Trust  pending  cause  must  allege  facts  show- 
Co.  V.  New  York,  etc.,  R.  Co.,  loi  N.  ing  the  necessity  for  a  receiver.  Vause 
Y.  478,  35  Hun  (N.  Y.)  341.67  How.  v.  Woods,  46  Miss.  120;  Wilson  r.Mad- 
Pr.  (N.  Y.)390;  Matterof  Santa  Eulalia  dox,  (W.  Va.  1899)  33  S.  E.  Rep.  775. 
Silver  Min.  Co.,  X15  N.  Y.  657,  affirm-  See  also  Tomlinson  t/.  Ward,  2  Conn. 
ing  (Supm.  Ct.  Gen.  T.)  4  N.  Y.  Supp.  396,  which  case  is  cited  as  a  leading 
174;  Hackley  v.  Draper,  60  N.  Y.  88;  case  for  this  view.  In  that  case  Peters, 
Matter  of  laurray  Hill  Bank,  9  N.  Y.  J.,  dissenting^  said:  *'  The  appointment 
App.  Div.  546;  Bangs  v,  Mcintosh,  23  of  a  receiver  is  a  matter  of  discretion. 
Barb.  (N.  Y.)  591.  See  also  article  and  may  be  made  on  motion  as  well  as 
WiNDiNO  Up  Corporations.  for  reasons  stated  in  the  bill." 

2.  Hottenstelnv.  Conrad,  9  Kan.  435;  fi^iseial  Prayer  for  BeosiTer.  —  It  has 
Elwood  V,  Greenleaf  First  Nat.  Bank,  also  been  stated,  generally  arf^uendo^ 
4Z  Kan.  475;  Ladd  v,  Harvey,  21  N.  H.  that  where  the  remedy  is  invoked  be- 
514;  Smith  r.  Fitchett,  (Supm.  Ct.  fore  final  decree  the  bill  must  contain  a 
Spec.  T.)  15  Civ,  Pro.  (N.  Y.)  207;  special  prayer  for  a  receiver.  Story's 
Henshaw  v.  Wells,  9  Humph.  (Tenn.)  Eq.  PI.  (loth  ed.)  42,  §  43,  note  b\  2 
568;  Merrill  v.  Elam,  2  Tenn.  Ch.  513;  Daniell's  Ch.  PI.  &  Pr.  (4th  Am.  ed.) 
Commercial,  etc..  Bank  v.  Corbett,  5  1733.  1734;  Connelly  v,  Dickson,  76 
Sawy.  (U.  S.)  172;  Cooke  v,  Gwyn,  Ind.  440;  Brinkman  v.  Ritzinger,  82 
3  Atk.  690;  Malcolm  v.  Montgomery,  2  Ind.  358;  Chicago,  etc.,  R.  Co.  v.  St. 
MoUoy  500.  Clair,    144  Ind.  371;  Clyburn  v,  Rey- 

In  Foreolosiire  Bait. —  *' All  that  the  nolds,  31  S.  Car.  91;  Shannon  v. 
I)leadings  need  disclose  is  that  the  ac-  Hanks,  88  Va.  338  {contra^  Nunnally  v, 
tion  pending  is  one  of  a  class  in  which  Strauss,  94  Va.  255,  Buchanan,  J.,  dis- 
the  statute  says  a  receiver  may  be  ap-  senting)\  Wilson  v.  Maddox,  (W.  Va. 
pointed.  A  receiver  may  be  appointed  1899)  33  S.  E.  Rep.  775;  Merchants' 
in  an  action  to  foreclose  a  mortgage,  if  Nat.  Bank  v.  Raymond,  27  Wis.  567; 
the  mortgaged  property  be  probably  Schreiber  v.  Carey,  48  Wis.  213;  Bow- 
insufficient  to  discharge  the  mortgage  man  v.  Bell,  14  Sim.  392;  Osborne  :-. 
debt.  In  such  case  all  that  the  petition  Harvey,  i  Y.  &  C.  Ch.  116;  Wright  t/. 
need  contain  are  the  ordinary  aver-  Vernon,  3  Drew.  112;  Wood  v,  Hitch- 
ments  for  the  foreclosure  of  a  mort-  ings,  2  Beav.  289;  Pare  v.  Clegg,  7 
gage.  The  relation  of  the  value  of  the  Jur.  N.  S.  1136;  Fingal  v.  Blake,  i 
mortgaged  property   to  the   mortgage  MoIIoy  113. 

debt  may  be  shown  by  affidavits,  on  a  Baffiolenoy  of  Osnaral  Prayer.  —  In  De 

motion   for  a    receiver.     The    motion  Rustafjaell  t/.  De  Rustafjaell,  (C.  PI.) 

may  succeed  or  fail  and  yet  in  no  wise  43  W.  N.  C.  (Pa.)  56,  it  was  held  that  a 

aSect  the   pending  suit.     It  bears  no  receiver  may  be  appointed  under  a  bill 

closer  relation  to  the  suit  than  attach-  containing   a  prayer  for   further  and 

ment  in  an  action  on  a  promissory  note  general  relief,  and  without  the  remedy 

to  such  action.*'     Per  Brewer,  J.,  in  being  specifically  asked. 

Hottenstein  v,  Conrad,  9  Kan.  436.  Indorsement  on  Writ. —  Under  existing 

Contra,  —  In  several  cases  it  has  been  rules  of  court  in  England,  when  an  in- 
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In  Actual  Praetice  the  application  is  made  indiscriminately  either 
in  the  bill  or  by  motion  or  petition.^ 

Proof  of  Facts.  —  When  the  application  is  made  by  motion  the  facts 
are  contained  in  affidavits  or  given  in  evidence  in  some  other 
appropriate  manner;*  when  made  by  petition,  or  when  the  appli- 
cant grounds  his  right  to  a  receiver  on  his  bill  under  oath,  consid- 
ered as  an  affidavit,  the  facts  must  be  alleged  in  the  petition  or  bill 
itself,  but  it  may  be  supplemented  or  enlarged  by  affidavits.' 

junction  and  a  receiver  are  substantial  Affldaviti    or    Referoneo  to  Fapen. — 

objects  of  the  action,  a  claim  for  the  "  Regularly    a    motion    of    this    kind 

relief  should  be  indorsed  on  the  writ,  should  be  founded  upon  affidavits  or 

Colebourne  v.  Colebourne.    i   Ch.  D.  upon    petitions  of    which    copies    are 

690;    Norton  v.  Grover,  (1877)  W.   N.  served   with  the  notice  of  the  moiion; 

206.  unless  the  papers  on  which  the  party 

1.  For  tho  Distinction  Botwoon  Kotiona  intends  to  move  have  been  filed  with 
and  Potitioni,  the  general  otfice  of  each,  the  clerk,  in  which  case  it  is  sufficient 
and  the  proper  procedure  thereon,  see  if  reference  is  made  to  them  in  the  no- 
articles  Motions,  vol.  14,  p.  70;  Peti-  tice  of  the  motion."  Hungerford  v. 
TIONS.  vol.  16,  p.  500.  Gushing,  8  Wis.  320. 

Alahama.  —  Under    Civ.    Code  Ala.  3.  A&bama,  —  Weatherly  v.   Capital 

(1876),  §  3881  (Code  i80,  §  799),  where  City  Water  Co.,  115  Ala.  156;  Florence 

the  application  is  by  motion  it  must  be  Gas,  etc.,  Co.  v.  Hanby,  loi  Ala.  15; 

in  writing  and  cannot  be  made  orally.  Moritz  v.  Miller,  87  Ala.  331:  Lindsay 

Micou  V.  Moses,  72  Ala.  439;  Harwell  v,  American  Mortg.  Co.,  97  Ala.  411. 

V,  Potts,  80  Ala.  70.  Florida,  —  Jacksonville  Ferry  Co.  v, 

Colorado.  —  Under    Code  Civ.    Pro.,  Stockton,  (Fla.  1898)  23  So.  Rep.  557. 

§  164,  the  application  must  be  made  by  See  also  Fricker  v.  Peters,  etc.,  Co.,  21 

petition  or  contained  in  the  bill,  and  in  Fla.  254. 

either  case  the  facts  showing  the  neces-  Indiana.  —  Alexandria    Gas    Co.    v. 

sity  for  the  receiver  must  be  alleged.  Irish,  (Ind.   1899)  53   N.  E.  Rep.  762: 

See  Jones  v.  Leddville  Bank,  10  Colo.  State  v.  Union  Nat.  Bank,  145  Ind.  537; 

464.  Chicago,  etc.,  R.  Co.  v.  St.  Clair,  144 

Indiana.  — "  The  application  is  prop-  Ind.  371;    Sellers  v.  Stoffel,  139   Ind. 

erly  made  on  written  motion  or  peti-  468;    S.  S.  O.  Iron  Hall  v.  Baker,  134 

tion,  either  as  a  part  of  the  complaint  Ind.     293;     Hutchinson    v.    Michigan 

or    cross-complaint,   or  as  a    distinct  City  First  Nat.   Bank,    ^33    Ind.   271; 

petition.     No  other  pleading  is  neces-  Steele  v,  Aspy,  128  Ind.  367;  Naylor  r. 

sary  than  the  application  itself.'*     Sell-  Sidener,    106    Ind.    179;     Pressley  v. 

ers  V.  Stoflfel,  139  Ind.  468.  Lamb,  105  Ind.  171,  sub  nam,  Pressley 

Ixgnnotion and Beceivor. —  Where  both  v.  Harrison,  102  Ind.  14;  Mauch  Chunk 

an  injunction  and  a  receiver  are  asked.  First  Nat.  Bank  v.  U.  S.  Encaustic  Tile 

they  ought  not  to  be  made  the  subject  Co..  105  Ind.  227;  Bufkinz/.  Boyce,  104 

of  a  single  motion,  but  each  should  be  Ind.  53;  Pouder  f.  Tate,  96  Ind.  330; 

moved  separately.    La wson  r.  Morgan,  Barnes  v.  Jones,  91   Ind.   161;  Brink- 

I  Price  303.  man  v.  Ritzinger,  82  Ind.  358;  Newell 

8.  Bitting  v.  Ten  Eyck,  85  Ind.  357;  v.  SchnuU,  73  Ind.  241. 

Pressley  v,  Harrison,  102  Ind.  14,  sub  Iowa,  —  Peatman     v.     Centerville 

nom.  Pressley  v.  Lamb,   105  Ind.  171;  Light,  etc.,  Co.,  100  Iowa  245;   Clark 

S.  S.O.Iron  Halle/.  Baker,  134  Ind.  315;  v,  Raymond,  84  Iowa  251;  French  tr. 

Hottenstein   v,   Conrad,   9   Kan.   436;  Gifford,  30  Iowa  148;  Jones  v.  Graves, 

Marshall,  etc..   Bank  v.  (Jady,  (Minn.  20  Iowa  596. 

1899)  78  N.   W.   Rep.  978;  Tibbals  v,  Louisiana,  —  Malady  v.    Malady,  26 

Sargeant,  14  N.  J.  Eq.  449;  Quincy  v.  La.  Ann.  438.     See  also  State  v.  New 

Cheeseman,  4  Sandf.  Ch.  (N.  Y.)  406;  Orleans,  43  La.  Ann.  829. 

Jones  V.  Thorne,  80  N.  Car.  72;  T witty  Maryland,  —  Clark  v.  Ridgely,  I  Md. 

V,   Logan,   80  N.  Car.  69;    Rollins  v.  Ch.  70. 

Henry,  77  N.  Car.  467;  Hungerford  v.  Minnesota,  —  National  F.  Ins.  Co.  v. 

Gushing,  8  Wis.  320;  Jones  v.  Pugh,  8  Broadbent,  (Minn.  1899)79  N.  W.  Rep. 

Ves.  Jr.  71 ;  Cooke  v,  G wyn,  3  Atk.  689.  676. 
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4.  Notice  of  Application  —  a.  General  Rule.  —  Notice  of  the 

application  for  a  receiver,  fixing  the  time  when  it  will  be  heard, 
must  usually  be  given  to  the  parties  interested,*  and   in  some 

New  Hampshire,  —  Ladd  v,  Harvey,  sumed  that  the  action  of  the  court  was 

21  N.  H.  514.  sustained   by  it.     As   we  have  before 

New  Jersey.  —  Blair  v.  Green,  45  N,  said,  the  complaint  in  such  a  procced- 

J.  Eq.  676.  ing  will  not  be  judged  by  any  harsh  or 

New  York,  —  Verplanck  v.  Mercan-  technical  rule."     S.    S.    O.    Iron    HaU 

tile  Ins.  Co.,  2  Paige  (N.  Y.)438;  De  v.  Baker,  134  Ind.  314.     See  also  Nay- 

Bemer  v.   Drew,   57  Barb.  (N.  Y.)438;  lor  r.  Sidener,  106  Ind.  179;  Sellers  v. 

Glines  z\  S.  S.  O.  Iron   Hall,  (Supm.  Stoffel,  139  Ind.  468;  Pouder  v,  Tate, 

Ct.  Spec.  T.)  22  Civ.  Pro.  (N.  Y.)437.  96  Ind.  330;  Barnes  v,  Jones,  91  Ind. 

21  N.  Y.  Supp.  543.  161. 

North  Dakota,  —  Grandin  v.  La  Bar,  1.  Applioation  by  Kotion.  —  A  motion 

2  N.  Dak.  206.  for  a  receiver  is  a  special  motion  in 

Ohio, — Jay  v.  Squire,   5  Ohio  Dec.  equity,  of  which  notice  must  be  given. 

318.  Tibbals  v.   Sargeant,  14.  N.  J.  Eq.  449. 

Texas,  —  Webb    v,   Allen,    15    Tex.  See  also  Ashley  &.  Turner,  22  Hun  (N. 

Civ.  App.  605.  Y.)  226. 

IVisconsin,  —  Hinckley  v.  Pfister,  83  Applioation  in  Vaoation.  —  Notice  is  re- 

Wis.  64:  Morris  v,  Branchaud,  52  Wis.  quired  where  the  application  is  made 

187.  to  a  judge  in  vacation  as  well  as  when 

Informal  Letters  as  Applioation. —  Mere  the  appointment  is  asked  for  in  term 
informal  letters  unaccompanied  by  an  time.  Howe  v.  Jones,  57  Iowa  130; 
affidavit  of  the  truth  of  the  facts  set  French  v,  GifTord,  30  Iowa  148;  Bisson 
forth  therein,  and  not  intended  as  an  v,  Curry,  35  Iowa  72. 
application  for  the  appointment  of  a  re-  Snit  Between  Partners. —  Under  Act 
ceiver,  will  not  be  considered  as  such.  Conn.  1867,  notice  of  an  application  for 
Com.  r.  Order  of  Vesta,  156  Pa.  St.  531,  a  receiver  by  one  partner  against  the 
33  W.  N.  C.  (Pa.)  I.  other,  after  the  dissolution  of  the  co- 
in Some  States  it  has  been  held  that  partnership,  must  be  given,  although 
while  affidavits  may  accompany  the  ap-  the  act  declares  that  the  judge  may 
plication  and  be  read  in  support  of  the  "  forthwith  "  upon  the  making  of  the 
allegations  therein  contained,  they  can-  application  appoint  a  receiver.  Bost- 
not  serve  as  pleadings  and  enlarge  the  wick  v.  Isbell,  41  Conn.  305. 
case  made  by  it.  Webb  r.  Allen,  15  BeeeiTer  of  Insane  Person's  Estate.  — 
Tex.  Civ.  App.  605;  Hayes  v,  Heyer,  4  In  North  Carolina  notice  of  an  applica- 
Sandf.  Ch.  (N.  Y.)  485;  Larsen  v.  Win-  tion  for  the  appointment  of  a  receiver 
der,  14  Wash.  109,  of  the  estate  of  an  insane  person  should 

In    Indiana    general   allegations  are  be  given  to  his  wife  and  one  or  more 

sufficient  in  an  application  where   the  adult  children,  if  he  has  such  family, 

facts  are  set  forth  in  detail  in  support-  or,  if  not,  some  near  relative  or  friends 

ing  affidavits.     This  view  of  the  law  should  be  notified.     Casual  mention  of 

has  been  stated  in  a  late  case  as  fol-  the  matter  to  the  wife's  father  is  not 

lows:  **  The  general  averments  of  the  notice  to  her.     In  re  Hybart,    119  N. 

complaint   may   be  supported  by  affi-  Car.  359. 

davits  or  oral  testimony.      The  aver-  Kotioe  of  Lis  Pendens.  —  An  applica- 

raents  of  the  complaint  may  be  general,  tion  for  the  appointment  of  a  receiver 

and  thus  supported  by  evidence  giving  of  a  partnership  is  not  an  action  "  in- 

in  detail  the  facts  in  harmony  with  the  tended  to  affect  real  estate,"  within  the 

averments   of    the   complaint,    all    of  meaning  of   Gen.  Stat.  Conn.  (1888), 

which  will  be  taken  into  consideration  §  947,  and  no  notice  of  the  pendency  of 

by  the  court  in  determining  whether  or  the  suit  is  required  to  be  filed  with  the 

not  such  an  exigency   exists  as  war-  town   clerk.      Longstaff  v,    Hurd,    66 

rants  the   appointment  of  a  receiver.  Conn.  350. 

The  averments  of  the  complaint  in  this  Kotioe  in  the  Altematiye.  —  It  is  no 

case  are  broad  enough  to  authorize  the  objection  to  the  notice  of  the  motion 

introduction  of  evidence   showing  an  for  a  receiver  that  it  is  in  the  alterna- 

emergency   for  the  appointment  of  a  tive,  as  that  the  appointment  will  be 

receiver.     The  evidence  in  this  case  is  asked  if  a  previous  appointment  is  va- 

not  in  the  record,  and  it  will  be  pre-  cated  as  sought  by  the  opposite  party. 
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states,  generally  by  virtue  of  express  statutory  provision,  notice 
is  always  insisted  upon.* 

In  SapplemoAtary  Proceedinc^  and  proceedings  by  way  of  equitable 

execution  notice  must  be  given  according  to  the  general  rule,  in 
the  absence  of  statutes  regulating  the  matter  of  notice  in  such 
actions.* 

Clark  V,  Clark,  (Brooklyn  City  Ct.  Gen.  motion    was  personally  served ;    and 

T.)  II  Abb.  N.  Cav.  (N.  Y.)  335.  leave  would  not  be  (granted  without  a 

Notioato  Oreditort — Simple  Creditors,  satisfactory  showing  that  the  plaintiff 

—  In  suits    against    corporations,  be-  had  used  due  diligence  to  compel  an 

tween  partners,  and  the  like,  notice  of  appearance.    Ramsbottom  v.  Freeman, 

the  application  need  not,  in  the  absence  4  Beav.  145.     See  also  Hart  v.  Tulk,  6 

of  statutory  direction,  be  given  to  slm-  Hare  612;  Meaden  v.  Seatey,  6  Hare 

pie  contract  creditors.       Longstaff  v.  620;  Dresser  v.  Morton,  2  Phil.  285. 

Hurd,  66  Conn.  350:  Breed  v.  Glasgow  On  BUI  fbr  an I^Jiuiction  tad  ft  Beoeiver 

Invest.  Co.,  92  Fed.  Rep.  760.  it  is  very  common  practice  to  give  no- 

Judgment  Creditors.  —  Notice  should,  tice  of  the  application  to  appoint  a  re- 

however,  be  given  judgment  creditors,  ceiver  at  the  time  of  the  service  of  the 

though  they  are  not  made  parties  to  injunction   and   subpoena   on   the  de- 

the  action,  that  they  may  appear  at  the  fendant.     Austin  v,  Figueira,  7  Paige 

hearing  or  move  to  discharge  the  order  (N.  Y.)  56. 

after  it  has  been  made.     De  Winton  v,  1.  Iiidlailft.  —  Under  the  provisions  of 

Brecon,  26  Beav.  533.  early  statutes  a  receiver  could  not  be 

Oontraotuftl  Votico.  —  In  an  action  to  appointed  by  any  court,  in  any  case, 

foreclose  a  mortgage,  if  a  case  is  made  until  an  adverse  party  had  appeared 

for  a  receiver  on  the  merits,  the  giving  and  answered  or  had  reasonable  notice 

of  notice  will  be  governed  by  general  of  the  pendency  of  the  action  and  of 

rules;  a  provision  in  the  mortgage  for  the  application    for  the  appointment 

the  appointment  of  a   receiver    upon  May   z/.    Greenhill,    80  Ind.  124.     But 

breach  of  the  conditions  of  the  mort-  this  has   been  changed  so  that  an  ex 

gage  and  that  only  eight  days'  notice  parte  application  may  be  entertained 

need  be  given  is  inoperative.     Putman  upon    sufficient  cause  shown   by  affi- 

V,  McAllister,  (Supm.  Ct,  Spec.  T.)  57  davit.     See  Burns's  Annot.  Stat.  Ind. 

N.  Y.  Supp.  404.  (1894),  §  1244. 

Appointmont  to  Till  YMftnoy.  —  Notice  Loiimana.  —  Notice       is      necessary 

of  an  appointment  of  a  successor  to  a  although  there  is  no  statute  requiring 

receiver  who  hat  vacated    the    office  it.    State  v.  New  Orleans,  43  La.  Ann. 

seems  not  to  be  an  absolute  require-  829;  Mestier   v,  Chevallier  Pavement 

ment.     Nicoll  1/.   Boyd,  90  N.  Y.  516;  Co.,  51  La.  Ann.  142;  Obert^.  Excelsior 

Fowler  z/.  Jatvis-Conklin  Mortg.  Trust  Planting,  etc.,  Co.,  44  La.  Ann.  570; 

Co.,  66  Fed.  Rep.  14.  Turgeau  v,  Brady,  24  La.  Ann.  348; 

Failure  to  CMvo  Notioo  Onred.  —  An  ob-  Martin    v.    Blanchin,    16    La.     Ann. 

jection  that  the  receiver  was  appointed  237. 

without  notice  will  not  be  considered  Kebraaka.  —  Under   Code  Civ.   Pro., 

if  the  appointment  was  reviewed  and  g  267,  notice  of  an  application  for  the 

sustained  on  a  motion  to  vacate  made  appointment  of  a  receiver  is  required 

by  parties  entitled  to  object.     West  v,  to  be  given  In  all  cases.    Johnson  v. 

Chasten.  12  Fla.  315.  Powers,  21  Neb.  292. 

After  Amendment  to  Bill.  —  In  Gouth-  Watt  Yirginlft.  —  Where  the  appoint- 

waite  V,   Rippon,   I   Beav.   55,   it  was  ment  is  asked  over  real  estate,  or  the 

held  that  if  the  bill  has  been  amended  rents,  issues,  and  profits  thereof,  notice 

after  notice  of  an  application  for  a  re*  must  always  be  given  to  the  owner  or 

ceiver  has  been  given,  a  new  notice  is  tenant,    by    virtue  of   Code   W.   Va., 

necessary.     Compare  Hart  v.  Tulk,  6  c  133,  §28.    Huttonv.  Lockridge,  27W. 

Hare  612.  Va.   428  [distinguishing  Beard  v,   Ar- 

Loftvo  of  Court.  —  Under  the  former  buckle,  19W.  Va.  145];  Kerr  v.  Hill,  27 

English  chancery  practice  a   receiver  W.  Va.  576. 

could  not  be  obtained  after  the  defend-  2.  Prooaodintfi  by  Way   of  Sqnitftblo 

ant  had  been  served,  bat  before  he  had  Exeontion.  —  In  re  Shephard.  43  Ch.  D. 

appeared,  unless  by  leave  of  court  the  131 ;  Lucas  v,  Harris,  iS  Q.  B.  D.  t27; 
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b.  Exceptions  to  Rule  —  (i)  Wkere  Defendant  Is  Nonresi- 
dent, —  A  receiver  may  be  appointed  on  an  ex  parte  application 
where  it  is  impossible  to  serve  a  notice  by  reason  of  the  nonresi- 
dence  of  the  parties  entitled  to  notification,  their  concealment  to 
prevent  service,  or  the  like.^ 

(2)  Where  Loss  Would  Result, — Where  irreparable  injury  will 
probably  ensue  if  the  property  is  not  brought  under  the  control  of 
the  court  without  the  parties*  knowledge,  or  before  notice  can  be 
served  upon  them,  none  need  be  given.' 

In  re  Goudie,  (1896)  2  Q    B.  481 ;  In  re  England,  —  Pitcher     v.     Helliar,     2 

Potts,  (1893)  I  Q.  B.  648.  Dick.  580;    Gibbins  v.   Main  waring,  9 

Bnpplementary    Prooeedlngi.  —Ashley  Sim.  77;  Dowling  v,  Hudson,  14  Beav. 

V.  Turner,  22   Hun  (N.  Y.)  226;    Kemp  424;    Tanfield  i/.   Irvine,  2  Russ.   149; 

r.    Harding,  (Supm.   Ct.    Gen.    T.)   4  Coward  v,  Chadwick,  2  Russ.  150,  note 

How.  Pr.  (N.  Y.)  178;    Dorr  v.  Noxon,  a\    London,  etc..  Bank  v,  Facey,  24  L. 

rSupm.  Ct.)   5    How.  Pr.  (N.  Y.)   29;  T.  N.  S.  126.  19  W.  R.  676.     Sec  also 

Barker  v,  Johnson,  (Supm.   Ct.  Spec.  Holmes  v.  Bell,  2  Beav.  298. 

T.)  4  Abb.  Pr.  (N.  Y.)  435;  Andrews  z/.  Ireland,  —  Maguire  ».  Allen,  i   Ball 

Glenville  Woolen  Co.,  (Supm.  Ct.  Spec.  &  B.  75. 

T.)  iz  Abb.  Pr.  N.  S.  (N.  Y.)  78;  Whit-  Senrioe   of  Prooew  by  PubUoation.— 

ney   v,    Welch,    (Supm.   Ct.)    2    Abb.  By  Code  Civ.  Pro.  N.  Y.,  g  714,  it  ispro- 

N.  Cas.  (N.  Y.)  442.     See  also  on  this  vided  that  in  cases  where  process  is 

proposition  and  for  changes  made  by  properly    served    b^    publication    the 

statute,  article    Supplementary    Pro-  court  may,  in  its  discretion,  appoint  a 

CEBDINGS.  temporary  receiver  without  notice  to 

1.  Alabama,  —  Hendrix  v,  American  the  adverse  party;   and    this  may  be 

Freehold    Land    Mortg.   Co.,  95   Ala.  done  immediately  upon  the  making  of 

313.  the  order  of  publication  and  before  the 

Illinois. — Craver,  etc.,  Mfg.  Co.  v.  service    is    complete.     Citizens'    Sav. 

Whitman,  etc.,   Mfg.  Co.,  62  III.  App.  Bank  v.  Wilder,  11  N.  Y.  App.  Div.  63; 

313;    Hopper  V,  Davies,   70   111.  App.  Fletcher  v,  Krupp,  35  N.  Y.  App.  Div, 

682;  Lindgren-Mahan  Chemical  F.  En-  586.     See  also  Foster  v,  Moore,  68  Hun 

gine  Co.  V,  Revere  Rubber  Co.,  70  111.  (N.  Y.)  526,  73  Hun  (N.  Y.)  244. 

App.  379,  distinguishing   Craver,  etc.,  In  Indiana^  in   order   to  obtain   the 

Mfg.  Co.  V.  Whitman,  etc.,   Mfg.  Co.,  appointment  of  a  receiver  before  the 

62  111.  App.  313.  publication   is  complete,   facts    which 

Indiana.  —  Sullivan    Electric   Light,  show  an  emergency  not  admitting  of 

etc.,  Co.  V,  Blue,  142  Ind.407;  Wabash  delay  must  be  alleged.     Security  Sav., 

R.  Co.  V,  Dykeman,  133  Ind.  56;  Press-  etc.,  Assoc,  v,  Moore,  151  Ind.  174. 

ley  V,  Harrison,  102  Ind.  14,  sub  nom,  ■  2.  Alabama,  —  Hughes    v,   Haichett, 

Pressley  j».^Lamb,  105  Ind.  171.  55  Ala.  631;  Briarfield  Iron  Works  Co. 

Io7va,  —  Maish  :/.  Bird,  59  Iowa  310.  v.   Foster,    54  Ala.   622;     Crowder    r. 

Minnesota,  —  Haugan  v,  Netland,  51  Moone,   52  Ala.  221;    American   Free- 
Minn.  552.  hold    Land   Mortg.   Co.  v.  Turner,  95 

Mississippi.  — Whitehead  v,  Wooten,  Ala.  272;  Maxwell  v,  Peters  Shoe  Co., 

43  Miss.  523.  109  Ala.  371;  Morit2  v.  Miller,  87  Ala. 

N'ew  York,  —  Sandford  v,  Sinclair,  8  331. 

Paige  (N.  Y.)  373,  affirming  3  Ed  w.  (N.  California,  —  Fischer     v,     Superior 

Y.)  393;  People  V,  Norton,  i  Paige  (N.  Ct.,  no  Cal.  129. 

Y.)   17,  cited  in  Gowan    v,  Jeffries,  2  Florida,  —  Stockton   v,    Harmon,  32 

Ashm.  (Pa.)  296;  Verplanck  v,  Mercan-  Fla.  312;  Fricker  v,  Peters,  etc.,  Co.,  21 

tile  Ins.  Co.,  2  Paige  (M.  Y.)  438;  Al-  Fla.  254;  State  v,  Jacksonville,  etc.,  R. 

ford  V,  Berkele,  29  Hun  (N.  Y.)  634;  Co.,  15  Fla.  201;  Moyers  v.  Coiner,  22 

Dayton  v,  Borst.  7  Bosw.  (N.  Y.)  115;  Fla.  422. 

People  V,  Albanjr,  etc.,  R.  Co.,  i  Lans.  Georgia,  — Johns  c/.  Johns,  23  Ga.  36. 
(N.  Y.)  308,  OT^</i;i>// on  other  grounds,  Illinois, -^n,.  A,  Moore  Furniture 
57  N.  Y.  161;  Glines  v,  S.  S.  O.  Iron  Co.  v.  Prussing,  71  lU.  App.  666;  Gil- 
Hall,  (Supm.  Ct.  Spec.  T.)  22  Civ.  Pro.  bert  v.  Block,  51  lU.  App.  516;  Baker 
(N.  Y.)  437,  21  N.  Y.  Supp.  543.  V,  Backus,  32  111.  79. 
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(3)  Appointment  on  Final  Hearing,  —  Where  a  receiver  is  asked 
in  the  bill  merely  as  a  part  of  the  relief  to  be  obtained  at  the  final 
hearing,  and  not  by  interlocutory  application,  no  notice  is  required 
other  than  that  given  by  the  summons  or  other  original  process.^ 

(4)  Appointment  After  Default,  —  Where  the  defendant  has 
been  personally  served  in  the  pending  suit,  but  has  failed  to  appear 
or  answer,  a  receiver  may  be  appointed  without  notice  ;  at  least, 
where  he  is  informed  by  the  process  or  the  bill  that  an  application 
for  a  receiver  will  be  made.* 

Indiana,  —  Chicago,  etc.,   R.  Co.  v,  Va.  764;  Virginia,  etc.,  Steel,  etc.,  Co. 

Cason,  133  Ind.  49.  v.  Wilder,  88  Va.  942. 

Kansas,  —  El  wood  v,  Greenleaf  First  Washington,  —  Larsen  v.  Winder,  14 

Nat.  Bank,  41  Kan.  475.  Wash.  109. 

Maryland.  —  Nusbaum   v.   Stein,   12  West  Virginia,  —  Oil  Run  Petroleum 

Md.  315;  Triebcrt  v.  Burgess,  11  Md.  Co.  v.  Gale.  6  W.  Va.  545;    Ruffner  «r. 

461;  Rosenberg  v,  Moore,  11   Md.  376;  Mairs,  33  W.  Va.  655. 

Blondheim  v,  Moore,  ii  Md.  365.  England,  —  Barlow  v.  Gains,  8  Beav. 

Michigan,  —  Cook  t/.  Detroit,  etc.,  R.  329;    Buxton    v.    Monkhouse,   Coopt. 

Co.,  45   Mich.  454,   12  Am.  &   Eng.  R.  Eld.  42;  Caillard  v.  Caillard,  25  Beav. 

Cas    459;    Jones   v,  Schall,  45   Mich.  512;  In  re  Potts,  (1893)  i  Q.  B.  648;  In 

380.  re  H's   Estate,   i  Ch.   D.  276;   Taylor 

Mississippi,  —  Whitehead  v.  Wooten,  v.  Eckersley,  2  Ch.  D.  302;    Minter  v. 

43  Miss.  523;    Buckley  v,  Baldwin,  69  Kent,   etc..   Land  Soc.,   11    Times    L. 

Miss.  804.     As  to  the  provisions  of  a  Rep.  197. 

statute  of  Mississippi  see  Hardy  v,  Mc-  Canada.  —  Stark  v,  Ross,  17  Ont.  Pr. 

Clellan,  53  Miss.  507;  Vause  v.  Woods,  237. 

46  Miss.  120:  Meridian  News,  etc.,  Co.  Keeping  Secret  Ex  Pane  AppUcation. — 

V.  Diem,  etc.,  Paper  Co.,  70  Miss.  695.  Where  the  application  for  the  appoint- 

Missouri.  —  St.  Louis,  etc.,  R.  Co.  v,  ment  of  a  receiver  is  properly  made 

Wear,  135  Mo    230.  4  Am.  &  Eng.  R.  without    notice    there    is  nothing  im- 

Cas.  N.  S.  583.  proper  in  keeping  secret  the  appoint* 

Nevada,  —  Manard  v,  Railey,  2  Nev.  ment  until  the  papers  in  such  proceed- 

320.  ings    have    been    filed  in   the  proper 

New  Jersey,  —  Tibbals  v,  Sargeant,  oflice.      Olmstead    v.    Distilling,    etc., 

14  N.  J.  Eq.  449.  Co.,  67  Fed.  Rep.  24. 

New  York.  —  Verplanck  v.  Mercan-  1,  Winchester  Electric  Light  Co.  v, 

tile    Ins.   Co.,   2   Paige    (N.   Y.)    438;  Gordon,    143     Ind.     681;     Newell     v. 

Devoe  v.  Ithaca,  etc.,  R.  Co.,  5  Paige  Schnull.  73  Ind.  241 ;  Ashlev  r.  Turner. 

(N.  Y.)  521;  People  v.  O'Brien,  in  N.  22  Hun(N.  Y.)  226;  Ogden  v.  Chalfant. 

Y.  i;  Field  v.  Ripley,  (Supm.  Ct.  Spec.  32  W.  Va.  559. 

T.)  20  How.  Pr.  (N.  Y.)  26;  People  v.  Appointment  at  Chambert. —  In  such 
Albany,  etc..  R.  Co.,  (Supm.  Ct.  Spec,  case,  however,  an  appointtnent  must 
T.)  7  Abb.  Pr.  N.  S.  (N.  Y.)  265,  82  be  made  by  the  court  proceeding  in  the 
Am.  Dec.  295;  Gibson  v.  Martin,  8  way  usual  in  pending  cases.  An  ap- 
Paige  (N.  Y.)  481;  McCarthy  v.  Peake  pointment  made  at  chambers  and  not 
(Supm.  Ct.)  9  Abb.  Pr.  (N.  Y.)  i66,  18  in  open  court,  though  during  term 
How.  Pr.  (N.  Y.)  140;  Glines  v.  S.  time,  without  notice  or  any  reason  for 
S.  O.  Iron  Hall,  (Supm.  Ct.  Spec.  T.)22  dispensing  therewith,  is  invalid.  Win- 
Civ.  Pro.  (N.  Y.)437,  affirmed  \n  21  N.  Chester  Electric  Light  Co.  z\  Gordon, 
Y.  Supp.  543.  143  Ind  681. 

North  Dakota.  —  Grandin  v.  La  Bar.  8.  Austin  v.  Figueira,  7  Paige  (N.  Y.) 

2  N.  Dak.  206.  56;  Armstrong  v.  Douglas  Park  BIdg. 

Ohio, — Cleveland,    etc.,    R.    Co.    v.  Assoc,  60  111.   App.   318,   rezersed  on 

Jewett,  37  Ohio  St.  649:  Bacon  z'.  North-  other  grounds  176  111.  298.     See  also 

western  Stove  Co.,  3  Ohio  Cir.  Dec.  143,  Grandin  v.  La  Bar,   2    N.   Dak.  206; 

5  Ohio  Cir.  Ct.  289.  State  v.  Second  Judicial  Dist.  Ct.,  20 

Texas,  —  Webb    v.    Allen,    15    Tex.  Mont.   284;    Baker  v.  Backus,  32  111. 

Civ.  App.  605.  116;    Sandford  v,  Sinclair.  8  Paige  (N. 

Virginia,  —  Fredenheim  v,  Rohr,  87  Y.)  373,  affirming  3  Edw.  (N.  Y.)  393, 
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(5)  Notice  Waived.  —  The  failure  to  give  notice  may  be  waived 
by  the  parties  entitled  thereto  appearing  without  objection  and 
contesting  the  application.^ 

(6)  Adequacy  of  Oilier  Remedy.  —  No  appointment  of  a  receiver 
will  be  made  ex  parte  if  an  injunction  will  sufficiently  protect  the 
rights  of  the  applicant  until  a  hearing  on  notice  can  be  had.* 

c.  After  Adjournment  of  Hearing.  —  No  new  notice  need 
be  given  after  a  regular  adjournment  of  the  hearing  from  the  day 
fixed  by  the  first  notice.' 

Prooeading  by  Way  of  Eqnitablo  Exaen-  Dallas,  etc.,  R.  Co.,  3  Woods  (U.  S.) 

tion.  —  The  appointment  of  a  receiver  316,  i  Fed.  Cas.  No.  221. 

by  way  of  equitable  execution  cannot  England,  —  Brodie  v.  Barry,  3  Meriv. 

be   made  unless    notice    is  given  the  695;  Vann  v.  Barnett,  2  Bro.  C.  C.  158; 

debtor,  or  facts  are  shown  which  excuse  Fitzpatrick  v.  Hawkshaw,  i  Hog.  82. 

him,  under  general  rules  applicable  to  Aetion     Between     Partners. —  Under 

notice,    even     though    the    judgment  Gen.  Stat.  Conn.  (1888).  §  1313,  relat- 

which  it  is  sought  to  enforce  thereby  ing  to  applications  for  a  receiver  in  ac- 

was  obtained   on  default.     Tilling  v,  tions   between   partners  after  the  dis- 

Blythe,  80  L.  T.  N.  S.  44,  citing  Minter  solution  of  a  firm,  the  court  may  in  a 

V.  Kent,  etc.,  Soc.  72  L.  T.  N.  S.  186.  proper  case  appoint  a  receiver  imme- 

Under  Irish  Praetice.  —  A  motion  for  diately  upon  the  making  of  the  appli- 

a  receiver  may  be  made  as  of  course,  cation,  where  all  the   parties  consent 

under  the  Irish    practice,  on  process  thereto,  although  the  statutes  provide 

against  a  defendant  who  has  not  ap-  that  the  hearing  shall  be  at  least  six 

peared;  but  if  he  has  appeared,  notice  days  from  the  service  of  notice.     Long- 

of  the  motion  will  be  necessary.     Fitz-  staff  v.  Hurd,  66  Conn.  350. 

Patrick  i.  Hawkshaw,  i  Hog.  82.  Waiver  by  Contract. —  In  Michigan^ 

As  to  the  appointment  of  a  receiver  where  it  is  held  that  a  contract  for  the 
under  a  bill  of  revivor,  on  process  en-  appointment  of  a  receiver  upon  breach 
tered  in  the  original  cause,  without  of  the  conditions  contained  in  a  mort- 
further  notice,  see  Ball  v.  Going,  i  gage  is  void,  it  has  been  held  that  an 
Hog.  396.  ex  parte  order  in  a  foreclosure  suit  can- 
It  Connecticut.  —  Longstaff  v.  Hurd,  nol  be  made  unless  a  case  is  presented 
66  Conn.  350.  therefor,   although    the    parties    have 

Georgia,  —  Kimbrough  r.  J.  K.  Orr  consented  to  such  order  in  their  con- 
Shoe  Co.,  98  Ga.  537.  tract.     Hazeltine  v.  Granger,  44  Mich. 

Illinois.  —  Haas    v,    Chicago    Bldg.  503. 

Soc.,  89  111.  498.  8.  Meridian  News,  etc.,  Co.  v.  Diem, 

Indiana.  —  Pressley    v.    Lamb,    105  etc..  Paper  Co.,  70  Miss.  695;  Devoe  v. 

Ind.    171,   sub  nom.    Pressley  v.  Har-  Ithaca,  etc.,  R.  Co.,  5  Paige  (N.  Y.)  521; 

rison,  102  Ind.  14;  Mauch  Chunk  First  Verplanck   v.    Mercantile   Ins.   Co.,   2 

Nat.  Bank  v.  U.  S.  Encaustic  Tile  Co.,  Paige  (N.  Y.)438;  McCarthy  v.  Peake, 

105  Ind.  227.  (Supm.  Ct.  Spec.  T.)  18  How.  Pr.  (N. 

Maryland.  ^-K2Liz  ».  Brewing! on,  71  Y.)  138;    Nusbaum  v.    Locke,    53   Til. 

Md.  79.  App.  242,  in  which  last  case  the  court 

Minnesota.  —  Farmers*  Nat.  Bank  ».  said:    "If    there    was  really   danger 

Backus.  64  Minn.  43.  that  the  property  would  be  wasted  or 

New  York.  —  Moore  v.  Em  pie,  17  N.  removed    from    the    jurisdiction,   and 

Y.   App.    Div.   218,  cited   in    Catholic  that  a  temporary  injunction  would  not 

University  v.  Conrad,  (City  Ct.  Gen.  answer  the  purpose,  then  it  might  have 

T.)  27  Misc.  (N.  Y.)  326;   Atty.-Gen.  v.  been  proper  to  place  the  property  in 

Guardian  Mut.   L.  Ins.  Co.,  77  N.  Y.  the  hands  of  a  receiver  upon  the  ex 

272.  parte  application." 

South  Carolina,  —  Allen  v.  Cooley,  53  3.  Darrow  v.  Riley,  (County  Ct.)  5 

S.  Car.  414.  Misc.  (N.  Y.)  363;    Stephens  v.  Kaga, 

IVest    Virginia,  —  Weigand  v.   Alii-  142    Ind.    523,  where    the   rule  as   to 

ance  Supply  Co.,  44  W.  Va.  133.  pressing  such    an    application   to    an 

C/nited  States,  —  M'Lean  v.  Lafayette  early  hearing  is   thus  stated:    "The 

Bank,  3  McLean  (U.  S.)  503;    Allen  v.  correct  rule,  we  think,  is  that  which 
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d.  Service  of  Notice.  —  The  manner  of  serving  the  notice 

is  usually  left  to  be  governed  by  the  rules  applicable  generally  to 
the  service  of  notices  of  motions  or  petitions  in  pending  suits.  In 
some  jurisdictions,  however,  there  are  special  statutory  rules.^ 

Partiofl  to  Bo  florred.  —  Notice  must  be  served  upon  the  debtor  and 
any  other  parties  to  the  suit  who  are  interested  in  the  property 
adversely  to  the  applicant.* 

requires  the  moving  party  to  proceed  notice  must  be  given  by  publication  or 

within  such  reasonable  time  after  the  personal  service  outside  of  the  state,  as 

time  fixed  in  the  notice,  and  within  the  prescribed  by  law  for  summons  in  civil 

convenience  of  the  judge,  as  will  en-  actions.     Allen  v.  Cooley,  53  S.  Car. 

able  his  adversary  to  be  present  and  be  4T4. 

heard,  without  the  unreasonable  bur-  8,  A.  City  Whioh  Is  in  Chargo  of  tlio 

den  of    attending  through   protracted  Fund  for  the  control  of  which  a  receiver 

periods  of  delays  and  uncertainty.     If  has  been   asked,  and  which  has  been 

he  so  delays  in  presenting  his  applica-  made  a  party  to  the  suit,  is  entitled  to 

tion  as  to  cast  such  burden  upon  his  notice  of  the  application.     State  t/.  New 

adversary,   he    should    be  deemed  to  Orleans.  43  La.  Ann.  829. 

have    waived    his    right    to    proceed  Suits  Againat  Corporations — Service  on 

under  the  notice  given,  and  to  have  Attorney.  —  Notice   of   the  application 

assumed   the  duty  of   giving  another  for  the  appointment  of  a  receiver  pend- 

notice."  ing  a  creditor's  bill  against  a  foreign 

liolay  in  Aoting    upon  Notioe.  —  The  corporation  is  properly  served  on  the 

■existence  of  unexplained  delay  in  act-  attorney  for  the  defendant  of  record  in 

ing  upon  a  notice  may  cause  the  appli-  the  action  in  which  the  judgment  was 

cation  to  be  treated  as  if  none  had  been  obtained.     De  Bemer  v.  i>vevi^  57  Barb, 

given.     Tibbals  t^.  Sargeant,   14  N.J.  (N.  Y.)438;  Bates  z/.  International  Co., 

Ea.  451.  84  Fed.  Rep.  518, 

In  Rhode  Island^  if  the  service  of  no-  Service  on   Managing  Agent,  —  In  a 

tice  is  unnecessarily  delayed,  the  court,  suit    against    a    foreign    corporation, 

upon  motion  of  any  one  injured  by  the  service  of  the  papers  upon  the  corpora* 

delay  and  due  notice  to  other  interested  tion's  managing  agent  in  the  state  will 

parties,  will  order  the  application  to  be  give  jurisdiction  to  the  court  to  appoint 

dismissed  in  default  of  service  within  a  temporary  receiver    of  its  property 

a  specified  time.    Whipple  v.  Babcock,  therein,   although  the  proof  of  such 

18  R.  I.  611.  service  is  defective.     Glines  v.  Supreme 

1.  See   generally    articles    Motions,  Sitting,  etc.,  (Supm.  Ct.  Gen.  T.)  21  N. 

vol.   X4,  p.  70;    Petitions,  vol.  16,  p.  Y.  Supp.   543,  affirming  22  Civ.  Pro. 

500.  (N.  Y.)  437. 

BbodO    Island.  —  Under     Pub.    Stat,  Service  on  Director,  —  An  order  upon 

R.  I.,  c.  237,  §  13,  which  provided  for  a  bank  to  show  cause  why  a  receiver 

notice  to  the  debtor,  but  dia  not  contain  should  not    be  appointed   is   properly 

any  direction  as  to  how  it  should  be  served   upon   its   vice-president,  espe- 

served,  it  was  held  that  the  notice  re-  cially  where  it  appears  that  he  is  also 

quired  was  personal  notice,  and  it  was  a   director.      People    v.    Central   City 

not  sufficient  to  leave  a  copy  at  the  last  Bank,  53  Barb.  (N.  Y.)  416,  35  How. 

and  usual  abode  of  a  debtor  who  had  Pr.  (N.  Y.)  432. 

absconded.     Beck  v.  Ashkettle,  18  R.  I.  Service  on   Trustee  of  Property,  —  A 

374.     This  statute  has  been  superseded  receiver  may   be  appointed  over  the 

by  Gen.  Laws  R.  I.,  c.  274.  property  of  a  corporation  if  notice  of 

Boutli  Carolina.  —  Prior    to  Act  1897  the  application  has  been  served  upon 

(Laws  1897,  p.  510),  if  the  debtor  could  the  corporation  without  making  service 

not   be    found,  but    had    a    residence  upon   a   trustee   who  holds   the   legal 

within     the    jurisdiction,    notice    was  title.     Ettlinger  v.   Persian  Rug.  etc., 

properlv  served  under  Code  Pro.,  §  409,  Co.,  66  Hun  (N.  Y.)  94,  affirmed  142  N. 

bv  leaving  a  copy  at  his  residence  with  Y.  189. 

his  wife  or  some  other  person  of  suit-  Servioo  on  Attorney  of  Bobtor.  —  In  an 

able  age  and  discretion.     Under  that  action  by  a  judgment  creditqr  to  sub- 

att,  if  he  cannot  be  found  in  the  state,  ject    equitable    interests  to  his  debt, 
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Votioe  to  Attornoy-eonoM.  —  Under  the  statutes  of  New  York, 
where  a  receiver  against  a  corporation  is  sought  in  proceedings 
involving  its  dissolution,  notice  of  the  application  must  be  served 
upon  the  attorney-general.^ 

5.  Pleadings  of  Applicant  for  Beoeiver  —  a.  In  General.  — 
General  statements  and  allegations  on  information  and  belief  are 
usually  insufficient,  whether  contained  in  the  bill,  the  petition, 
or  the  affidavits,  but  the  facts  should  be  set  out  in  detail  and  in 
positive  terms.* 

service  of  notice  upon  the  attorney  of  Y.  511,  dismissing  appeal  from  8  N.  V. 

the  debtor  of  record  in   the  cause  in  App.   Div.  617;    Ettlinger  v.   Persian 

which  the  .udgment   was  obtained  is  Rug,  etc.,  Co.,  66  Hun  (N.  Y.)  94,  142 

bad  where  there  is  a  statute  requiring  N.   Y.     189;    People    v.   Seneca   Lake 

personal    or    other    specified    service.  Grape,  etc.,  Co.,  52  Hun  (N.  Y.)  174; 

Catholic  University  t/.  Conrad,   (City  Matter  of  Murray  Hill  Bank.  9  N.  Y. 

Ct.  Gen.  T.)  27  Misc.  (N.  Y.)  326.  App.  Div.  546,  10  N.  Y.  App.  Dir.  328, 


and  Lenee.  —  Where  the  prop-  14   N.   Y.   App.   Div.   318;    Matter  of 

erty  of  a   railroad   company  is   being  Stonebridge,  57  Hun  (N.  Y.)44i. 
operated  by  a  lessee  against  whom  the        Forslgn    Oorporation. '— This    statute 

gravamen  of  the  complaint  is  directed,  does  not  apply  where  the  application 

such  lessee  should  be  served  with  no-  is   merely  for  the  appointment  of   an 

titeof  the  application,  and  the  fact  that  auxiliary  receiver  for  property  within 

the  lessor  is  a  nonresident  of  the  state  the  state  belonging  to  a  foreign  cor- 

and  cannot  be  served  is  no  excuse  for  poration.     Woertshoffer  i/.  North  River 

failure.     Wabash  R.  Co.  z^.  Dykeman;  Constr.  Co  ,  (Supm.  Ct.  Spec.  T.)  6  Civ. 

133  Ind.  56.  Pro.  (N.  Y.)  113,  99  N.  Y.  398. 

Votloe  to  Agent.  —  In  Mays  v.  Rose,        Short  Ifotdee.  —  Service  of  notice  on 

Freem.  (Miss!)  703,  it  was  held  that  no-  the  attorney-general  under  Laws  N.  Y. 

tice  to  an  agent  of  the  defendant  who  1883,  c.  378,  §  8,  where  the  action  ih 

was  authorised  to  possess,  manage,  and  which  the  application  is  made  is  one 

control  the  property  was  good.  seeking  to   dissolve  a  corporation,  is 

BeeeiTor  in   Another  Oatue.  —  A    re.  satisfied  by  that  officer  accepting  short 

ceiver  of  the  property  of  the  defendant  notice,  which  consists  in  his  admitting 

who  has  already  been  appointed  in  an-  in  writing  due  and  timely  service  of  the 

other  cause  should  receive  notice  of  the  proposed  order.     Matter  of  Peftkamose 

application.      Whitney  v.   New  York,  Fishing  Club,  151  N.  Y.  ^11^  dismissing 

etc..  R.  Co.,  32  Hun  (N.  Y.)  164.  appeal  from  8  N.  Y.  App.  Div.  617.     See 

Failnre  to    ITotiiy  —  Objeotion.  —  The  also  Matter  of  Stonebridge,  57  Hun  (N. 

objection  that  no  notice  of  the  applica-  Y.)  441,  opinion  of  Barrett,  J. 
lion    was    served  on  a  parly  entitled        2.  Moritz    v.    Miller,    87    Ala.   331; 

thereto  can   be   raised    only   by  such  Dozier  v.  Logan,  loi  Ga.  173;  Bufkin 

party,  and  not  by  another  upon  whom  t/.    Boyce,    104   Ind.    53;    Heavilon   z/. 

the  notice  was  served.     Rapp  v,  Reeh-  Farmers  Bank,  81  Ind.  249;  French  v, 

lin^,  122  Ind.  255.  Gifford,  30  Iowa  148;  Peatman  t.  Cen- 

Ihfe  appointnientof  a  receiver  to  sue-  terville  Light,  etc.,  Co.,  100  Iowa  245; 
ceed  a  deceased  predecessor,  without  National  F.  Ins.  Co.  v,  Broadbent, 
notice  to  persons  afterwards  made  de-  (Minn.  1899)  79  N.  W.  Rep.  676;  Ponca 
fendants  in  suits  instituted  by  the  new  Mill  Co.  v.  Mikesell,  55  Neb.  98;  Oak- 
receiver,  has  been  sustained  upon  the  ley  v,  Paterson  Bank,  2  N.  J.  Eq.  180; 
ground  that  they  were  not  interested  Blair  v.  Green.  45  N.  J.  Eq.  676;  Ver- 
parties  at  the  time  of  the  appointment,  planck  v.  Mercantile  Ins.  Co.,  2  Paige 
and  so  could  not  complain.  NicoU  v.  (N.  Y.)  438;  Grandin  v.  La  Bar,  2  N. 
Boyd,  90  N.  Y.  520.  Dak.  206;  Webb  v.  Allen,  15  Tex.  Civ. 

1.  Laws  1883,  c.  378,  §  8  (Birds.  Rev*  App.  605;  Wilson  r.  Maddox,  (W.  Va. 

Stat.  N.  Y.  1896,  p.  689,  §  150):  Whit-  1899)  33  S.  E.  Rep.  775;  Brundage  ». 

ney  v.  New  York,  etc.,  R.  Co.,  32  Hun  Home  Sav.,  etc.,  Assoc,  11  Wash.  277; 

(N.    Y.)   164;    Greason   v.   Goodwillte-  Sanders  s^.  Christie,  i  Grant Ch.  (U.  C.) 

Wyman  Co.,  38  Hun  (N.  Y.)  138;  Mat-  137.     And  see  generally  articles  DSFI- 

ter  of  Pfcekamose  Fishing  Club,  151  N.  nitkness  and  Certainty  in  Pleadings, 

728  Volume  XVII. 


The  AppUeation.                          RECEIVERS,  Pleadings  of  A|iplieaiit. 

b.  Relating  to  Property  Involved.  —  A  petition  for  a 

receiver  must  allege  facts  from  which  it  appears  that  the  property 
will  be  lost  or  depleted  to  the  injury  of  the  applicant  if  it  is  not 
taken  from  the  possession  or  control  of  the  adverse  party.* 

voL  6,    p.  246;    Legal  Conclusions,  Ind.  522;    Brinkman  v.   Ritzinger,  82 

voL  12,  p.  1020.  Ind.  358;  Reynolds  v   Quick,  128  Ind. 

Apprehenaions,  Beliefii,  and  Conoloiions  316. 

of  Law.  —  The  apprehensions  or  beliefs  Maryland.  —  Clark  v.  Ridgely,  i  Md. 

of  the  applicant  or  his  conclusions  of  Ch.  70;  Blondheim  v.   Moore,   ri  Md. 

law  not  based  on  any  statement  of  facts  374;  Knighton  v.  Young,  22  Md.  359; 

detailed  in  the  application  are  insuffi-  Voshell  v.  Hynson,  26Md.  S3:  State  v. 

cient.     Hinckley  v.  Pfister,  83  Wis.  64;  Wilmer,  65  Md.   178;  Chase's  Case,  i 

Cleveland,  etc.,   R.  Co.   v,  Jewett,  37  Bland  (Md.)  206;  Anderson  r.  Cecil,  86 

Ohio  St.   649;    Mulqueeney  v,  Shaw,  Md.  490;    Frostburg    Bldg.   Assoc,  v, 

50  La.  Ann.  1060;  Hanna  v.  Hanna,  89  Stark,  47  Md.  345. 

N.  Car.  71:  Hubbard  v.  Hubbard,  14  Michigan,  —  Turnbull     v,     Prentiss 

Md.  356;  Verplanck  v.  Mercantile  Ins.  Lumber  Co.,  55  Mich.  387. 

Co.,    2    Paige  (N.   V.)  438;    National  Afississippi,  —  Vause    v.    Woods,   46 

Union  Bank  v.  Riger,  38  N.  Y.  App.  Miss.    120;     Mays     v.    Rose,    Freem. 

Div.     123.      See    also    St.    Bridget's  (Miss.;  703. 

Asylum  v.  Frenay,  i  Rev.  Crit.  246,  3  New  Hampshire,  —  Ladd  r.  Harvey, 

Rev.  Leg.  32.  21  N.  H.  514. 

Alleging  Imolvene J. —  A  general  all e-  New  Jersey,  —  Hamburgh  Mfg.  Co. 

gation  that  the  adverse  party  is  insolv-  v,    Edsall,   8  N.    J.   Eq.    141;  Kean  v, 

ent    without    averring    the  facts  and  Colt,  5  N.  J.  Eq.  365;  Flagler  v.  Blunt, 

circumstances  showing  that  such  con-  32  N.  J.  Eq.  518. 

dition  exists  is  bad.      Atlantic  Trust  New        York,  —  Buffalo      Chemical 

Co.  V,  Consolidated    Electric   Storage  Works  v.  Bank  of  Commerce,  79  Hun 

Co.,  49  N.  J.  Eq.  402:  New  Foundland  (N.  Y.)93:  Orphan  Asylum  Soc.  v.  Mc- 

R.  Consir.  Co.  v.  Sciiack,  40  N  J.  Eq.  Cartee,  Hopk.  (N.  Y.)  429;  Simmons  v. 

222.  Wood,  (Supm.  Ct.  Spec.  T.)  45  How. 

Averment    of    Facts  Snfflcient.  —  The  Pr.   (N.   Y.)  269;    Goodyear  v.   Betts, 

facts  being  alleged,  it  is  unnecessary  to  (Supm.  Ct.  Spec.   T.)  7   How.  Pr.  (N. 

state  the  legal  conclusion  arising  there-  Y.)  187;  West  v.  Swan,  3  Edw.  (N.  Y.) 

from.       Dickerson    v.     Cass     County  420;  Willis  v.  Corlies,  2  Edw.  (N.  Y.) 

Bank,  95  Iowa  392;  Merritt  v,  Gibson,  286;    Rogers   v.    Marshall,  (Supm.  Ct. 

129  Ind.   155;    Allen  v.  Cooley,   53  S.  Spec.  T.)  6  Abb.  Pr.  N.  S.  (N.  Y.)46i; 

Car.  414;  Whitehousez/.  Point  Defiance,  Osborn  ».  Heycr,  2  Paige  (N.  Y.)  343; 

etc.,  R.  Co.,  9  Wash.  558.     See  also  Bloodgood  v.  Clark,  4   Paige  (N.  Y.) 

Efirdr.  Piedmont  Land-Imp.,  etc.,  Co.,  574;  Burt  v,  Burt,  41  N.  Y.  46. 

(S.  Car.  1899)  32  S.  E.  Rep.  758,  citing  North  Carolina,  —  Rollins  v.  Henry, 

Parker  v,  Carolina  Sav.   Bank,  53  S.  77   N.  Car.  467;  Twitty  v.  Logan,  80 

Car.  583.  N.  Car.  69;  Levenson  v.  Elson,  88  N. 

1.  Alabama,—  Heard  v,  Murray,  93  Car.  182;  Horton  v.  White,  84  N.  Car. 

Ala.  127;    McKinnon  v.   Pike  County  297;  Bryan  v.  Moring,  94  N.  Car.  694; 

Guano  Co.,  94  Ala.  521;  Weis  v.  Goet-  McNair  v.  Pope,  96  N.  Car.  502;  Rhein- 

ter,  72  Ala.  259;  Ashurstz/.  Lehman,  86  stein  v.  Bixby,  92  N.  Car.  307;  Thomp- 

Ala.  370.  son   v,   McNair,     Phil.    Eq.   (N.    Car.) 

Arkansas,  —  Penzel    Grocer    Co.    v.  121. 

Williams,  53  Ark.  81.  South  Carolina,  —  Pelzer  v.  Hughes, 

California,  —  Anderson  v.  Anderson,  27  S.  Car.  408. 

(Cal.  1899)  56  Pac.  Rep.  630.  Utah,  —  U.   S.    v.    Church   of  Jesus 

Florida. — West  v.  Chasten,  12  Fla.  Christ,  etc.,  5  Utah  361. 

315.  Virginia.  —  N orris  v.    Lake,   89  Va. 

Georgia.  —  Poythress    v.    Poythress,  513. 

16  Ga.  409;  Tumlin  2/.  Vanhorn,  77  Ga.  United    States.  —  Vose    v.    Reed,     i 

315.  Woods  (U.  S.)  647;  Parkhurst  V.  Kins- 

/llinois.—Sioiix  City  First  Nat.  Bank  man,  2  Blatchf.(U.  S.)  78,  18  Fed.  Cas. 

V,  Gage,  79  III.  207.  No.    10,760;    Beecher   v.    Bininger,    7 

Indiana,  —  McGoldrick  v,  Slevin,  43  Blatchf.  (U.  S.)  170,  3  Fed.   Cas.  No, 
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c.  Allegation  of  Insolvency.  —  Facts  must  be  alleged 
showing  that  the  adverse  party  is  unable  to  respond  to  a  decree 
against  him  by  reason  of  his  being  insolvent ;  *  but  insolvency 
without  more  is  insufficient,  and   it  must  also  appear  that  the 


1,222;  Lenox  v.  Notrebe,  Hempst.  (U. 
S.)  225,  15  Fed.  Cas.  No.  8,246^. 

England.  —  Evans  v,  Coventry,  5  De 
G.  M.  &G.  qii;  Stitwell  v.  Williams, 
6  Madd.  49;  Bainbridge  t/.  Baddeley, 
3  Macn.  &  G.  419;  Vann  v,  Barnett, 
2  Bro.  C.  C.  158;  Metcalfe  v,  Pul- 
vertoft,  I  Ves.  &  B.  180;  Hugonin  v, 
Baseley,  13  Ves.  Jr.  105;  Lloyd  v. 
Passingham,  16  Ves.  Jr.  69:  Richards 
V,  Chave,  12  Ves.  Jr.  462;  Boehm  ?/. 
Wood,  2  Jac.  &  W.  236,  T.  *  R.  343: 
Connor  v,  Connor,  15  Sim.  598;  Bark- 
ley  ».  Reay,  2  Hare  308;  Broivell  v. 
Reed,  i  Hare  434. 

Statutory  Proyisions.  —  In  not  a  few 
states  statutes  have  been  passed  on  this 
subject  merely  declaratory  of  the  law 
as  it  existed  theretofore.  Dickerson  v. 
Cass  County  Bank,  95  Iowa  392; 
French  v,  Giflford,  30  Iowa  148;  Valley 
Nat.  Bank  v.  H.  B.  Claflin  Co.,  (Iowa 
1899)  79  N.  W.  Rep.  279;  Combs  v. 
Breathitt  County,  (Ky.  1899)  49  S.  W. 
Rep.  2;  O'Mahoney  v.  Belmont,  62  N. 
V.  133;  Hamilton  z/.  Accessory  Transit 
Co.,  (Supm.  Ct.  Spec.  T.)  13  How.  Pr. 
(N.  Y.)  108,  3  Abb.  Pr   (N.  Y.)  255. 


Y.)  259;  Attrill  V.  Rockaway  Beach 
Imp.  Co.,  25  Hun  (N.  Y.)  509. 

North  Carolina. — Fairbairn  v.  Fisher, 
4  Jones  Eq.  ^N.  Car.)  390. 

Ohio, — Jay   v.  Squire,  5  Ohio  Dec. 

318. 

Virginia,  —  Banner  v.  Dingus,  (Va. 
1899)  33  S.  E.  Rep.  530. 

IVashington,  —  Spokane  ».  Amster- 
damsch  Trustees  Kantoor,  18  Wash. 
81;  Brundage  v.  Home  Sav.,  etc., 
Assoc.,  II  Wash.  277,  citing  State  v. 
District  Ct.,  13  Mont.  416. 

IVest  Virginia.  —  Clark  v.  Johnston, 
15  W.  Va.  810. 

United  States,  —  Haines  v.  Carpenter, 
I  Woods  (U.  S.)  262;  Beecher  v,  Binin- 
ger,  7  Blatchf.  (U.  S.)  170;  Hunt  v, 
American  Grocery  Co.,  80  Fed.  Rep.  70. 
England,  —  Newton  v,  Ritketts,  10 
Beav.  525. 

Canada,  —  Sanders  v.  Christie,  i 
Grant  Ch.  (U.  C.)  139. 

Contra.  —  Hotten stein  v,  Conrad,  9 
Kan.  435.  See  also  Rapp  v,  Reehling, 
122  Ind.  255;  West  v.  Chasten,  12  Fla. 

SolTonoy   or    ImoWonoy  ai   Aiboting 


Beeeiver  for  Waterworki.  —  To  obtain  Court's  Diaoretion.  —  "  The  solvency  or 

the  appointment  of  a  receiver  for  water-  insolvency  of  the  party  to  be  affected 

works,   where  the  charter  of  the  cor-  is  an  important  consideration  with  a 

poration    operating     them     has    been  court  of  equity,  in  all  cases  guiding,  if 

adjudged  forfeited,  it  must  be  alleged  it  does  not  govern,  its  discretion  in  the 

that  there  has  been  or  will  be  a  failure  appointment  of  receivers."     Warren  v, 

on  the  part  of  the  present  owners  of  Pitts,  114  Ala.  65,  citing  Thompson  v, 

the  property,  or  the  persons  in  control  Tower  Mfg.  Co.,  87  Ala.  733,  and  Irwin 


115  Ala.  156. 
V,     Word,     90 

V,    Woods,    8 


thereof,  to  carry  on  the  business,  to  the 
injury  of  the  applicant.  Weatherly  v. 
Capital  City  Water  Co 

1.  Alabama, —  Word 
Ala.  81. 

California.  —  Adams 
Cat.  f53. 

Louisiana. — Turgeau  v,  Brady,  24 
La.  Ann.  348. 

Michigan.  —  Comstock  v.  McDonald. 
113  Mich.  626;  Brown  v.  Ring,  77  Mich. 

159- 

Mississippi,  —  Buckley  v,  Baldwin, 
69  Miss.  804. 

New  Jersey. — Coddington  v,  Tappan, 
26  N.  J.  Eq.  141. 

New  York. — O'Mahoney  v.  Belmont, 
62  N.  Y.  133;  Hayes  v.  Heyer.  4  Sandf. 
Ch.  (N.  Y.)  485:  Willis  V.  Corlies.  2 
Edw.  (N.  Y.)  282;  Darcin  v.  Wells. 
(Supm.  Ct.  Gen.  T.)  61   How.  Pr.  (N. 


V,  Everson,  95  Ala.  64. 

On  Ex  Parte  Applioatloii.  —  Facts  show- 
ing that  the  defendant  is  insolvent  are 
necessary  in  an  ex  parte  application  as 
well  as  in  one  of  which  notice  is  given. 
Gilreath  v.  Union  Bank,  etc.,  Co.,  (Ala. 
1899)  25  So.  Rep.  581;  Thompson  v. 
Tower.  Mfg.  Co.,  87  Ala.  733;  Moritz 
V.  Miller,  87  Ala.  331;  Ashursl  v, 
Lehman,  86  Ala.  370;  Sims  v.  Adams. 
78  Ala.  395;  Buckley  v.  Baldwin,  69 
Miss.  804. 

Action  Between  Partnen.  —  In  Smith 
V.  Fitchett,  (Supm.  Ct.  Spec.  T.)  15  Civ. 
Pro.  (N.  Y.)  207,  a  receiver  was  ap- 
pointed to  collect  and  preserve  the  out- 
standing assets  of  the  partnership, 
although  the  application  did  not  allege 
the  insolvency  of  either  partner,  but  it 
was  held  that  in  the  absence  uf  such 
allegation  the  partners  would   not  be 
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property  is  in  danger  from  such  conditioni  or  from  some  other 
cause.* 
d.  Allegation  of  Title*  —  Superadded  to  other  necessary 

required  to  pay  over  money  of  the  firm  United    States.  —  McGeorge    v.    Big 

in  their  hands.  Stone  Gap  Imp.  Co.,  57  Fed.  Rep.  262; 

SeoeiTer  for  Vunidpal  Corporation. —  Lawrence  Iron-Works  Co.  v.  Rock- 
In  Hurlbut  r.  Lookout  Mountain,  bridge  Co.,  47  Fed.  Rep.  755;  Ryder  s^. 
(Tenn.  Ch.  1898)  49  S.  W.  Rep.  301,  an  Bateman,  93  Fed.  Rep.  16;  Hunt  v, 
application  for  a  receiver  of  the  prop-  American  Grocery  Co.,  80  Fed.  Rep. 
erty  of  a    municipal   corporation    was  70. 

dismissed  because  no  facts  were  alleged  England,  —  Middleton   v.   Dodswell, 

showing  that  the  corporation  was  in-  13  Ves.  Jr.  266;  Vann  tf.  Barnett.  2  Bro. 

solvent,   or   that   the  applicant  would  C.  C.  158;  Hall  v.  Jenkinson,  2  Ves.  & 

suffer  irreparable  damage  unless  a  re-  B.    125;    Anonymous,    12   Ves.    Jr.  5; 

ceiver  were  appointed.  Howard     v.     Papera.    I     Madd.    142; 

Suit    to    CoUeot  Debt.  —  Where   it   is  Hathornthwaite  v.  Russel,  2  Atk.  127; 

sought  to  subject  property  to  the  pay-  In  re  H.'s  Estate,  i  Ch.  D.  276;  Owen 

ment  of  a  debt  it  must  appear  that  the  r.  Homan,  4  H.  L.  Cas.  997,  3  Macn.  & 

defendant  is  less  solvent  and  able  to  re-  G.  378;  Everett  v.  Prythcrgch,  12  Sim. 

spond  to  the  decree  than  he  was  when  363. 

the  debt  was  contracted.      Tumlin  r.  Ireland,  —  Commissioners    v,    Lock- 

Vanhorn,  77  Ga.  315;  Jordan  v.  Beal,  hart,  3  Ir.  Eq.  515. 

51  Ga.  602,  cited  in  Tufts  v.  Little,  56  Compare  Watson   v,    McICinnon,    73 

Ga.  139.   •  Ter.    210.     See  also  generally    other 

1.  Alabama.  —  Exp.  Walker,  25  Ala.  cases  cited  in  this  subdivision  of  the 

81;  Warren  v.  Pitts,  114  Ala.  65.  article. 

Indiana,  —  McCaslin  v.  Slate,  44  Ind.  Beleyancy  of  InsolTOnoy.  —  In  Dicker- 

151;  Reynolds  v.  Quick,  128  Ind   316.  son  v,  Cass  County  Bank,  95  Iowa  392, 

Iowa,  —  Dickerson   v,   Cass   County  It  was  said:  *' Authorities  are  also  cited 

Bank,  95  Iowa  392;  Hirsch  v.  Israel,  to  the  effect  that  a  receiver  will  not  be 

106   Iowa  498;    Cofer  v,  Echerson,   6  appointed  because  of  the  insolvency  of 

Iowa  503.  the  corporation.     That  depends   upon 

Maryland.  — O'Bryan  v.  Gibbons,  2  whether,  by  reason  of  the  insolvency, 

Md.  Ch.  9,  citing  Williamson  v.  Wilson,  the  assets  are  in  danger  of  being  lost, 

I    Bland   (Md.)  418;    Chase's   Case,  i  injured,  or  impaired.'* 

Bland  (Md.)  206.     See  also    Drury    v.  Insolvency  Not  Controlling.  —  In  Ryder 

Roberts,  2  Md.  Ch.  157.  v,  Bateman,  93   Fed.   Rep.   28,  it  was 

Michigan.  —  Turnbull      v.     Prentiss  said:  "The  bearing  of  the  fact  of  in- 

Lumber  Co.,   55  Mich.  387,  8  Am.  &  solvency  is  often  misunderstood  on  an 

Eng.  Corp.  Cas.  257.  application   for  a  receiver,  and  often, 

Mississippi.  —  Vause  v.  Woods,  46  erroneously,  it  is  supposed  to  be  con- 
Miss.  120.  trolling.     An  insolvent  party  has  the 

New  Jersey,  —  Cox  v,  Peters,  13  N.  J.  same  right  as  another  to  enjoy  his  own 

Eq.  39.  until  a  better  title  is  displayed.     If  a 

Ne7v  York,  —  West  v.  Swan,  3  Edw.  plaintifiF  sets  up  a  case  where  the  dc- 

(N.  Y.)  420:  Gregory  v.  Gregory,  33  N.  fendaut  is  under  some  sort  of  obliga- 

V.  Super.  Ct.  i;  Bird  v.  Lamphear,  92  tion  to  pay  over  the  rents  to  some  one 

Hun  (N.  Y.)  567.  else,    and   he   be   insolvent,   that   fact 

North  Carolina. — Fairbairn  v.  Fisher,  might  be  controlling,  perhaps;  but  not 

4  Jones  Eq.  (N.  Car.)  390;  Levenson  v.  if  he  claims  as  owner,  and  is  in  posses- 

Elson,  88  N.  Car.  182;  Bryan  v.  Mor-  sion  and  enjovment  an  owner,  abso- 

ing,  94  N.  Car.  694;  Twitty  v.  Logan,  lutely.     Then  if  his  right  of  ownership 

80  N.  Car.  69;  McNair  v.  Pope,  96  N.  be  challenged,  the  plaintiff  must  show 

Car.  502;  Rollins  t/.  Henry,  77  N.  Car.  something  more  than  the  challenge  to 

467.  be  entitled  to  a  receiver  pending  the 

South   Carolina,  —  Stairley  v.   Rabe,  litigation.     He  must  show  a  probably 

McMull.  Eq.  (S.  Car.)  22.  better  right  of  ownership;    otherwise 

Tennessee.  —  Bowling    v     Scales,    2  insolvency  is  quite  immaterial.     If  the 

Tenn.  Ch.  63.  corpus  be  in  danger,  there  might  be  a 

Washington.  —  Clay  v,  Selah  Valley  better  claim  against  an  insolvent  in  pos- 

Irrigation  Co.,  14  Wash.  543.  session  of  disputed  property." 
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allegations,  a  case  must  be  made  involving  property  and  connect- 
ing the  applicant  with  a  valid  interest  therein.* 

Most  Be  Contained  in  Bill.  —  Such  case  must  be  made  by  the  bill  for 
the  final  relief  sought,  as  contradistinguished  from  the  application 

1.  California.  —  Bennallack  :'.  Rich-  tef  Mfg.  Co.,  78  Fed.  Rep.  7;  Leary  v, 

ards,  (CaL  1899)  58  Pac.  Rep.  65.  Columbia    River,   etc.,    Nav.   Co.,   82 

Illinois.  —  Sioux     City     First    Nat.  Fed.   Rep.  775;  Ryder  v.  Bateman,  93 

Bank  v.  Gage,  79  111.  207.  Fed.  Rep.  16. 

Indiana.  —  Davis  v.  Nlswonger,  145  England.  —  Hugonin  v.   Baseley,  13 

Ind.  426;  Steele  v.  Aspy,  128  Ind.  367;  Ves.  Jr.  105;  Lloyd  v.  Passingham,  16 

Slate  V.  Union  Nat.  Bank,  145  Ind.  537;  Ves.  Jr.  69;  Metcalfe  r.  Pulvertoft,   i 

Heavilon   v.  Farmers   Bank,   81    Ind.  Ves   h,  B.  180;  Vann  v.  Barnett,  2  Bro. 

249.  C.  C.  158. 

Kentucky,  —  Kelley   v.  Black,    (Ky.  Veoessity  of  BecelTer  for  PretorratiMi 

1897)  42  S.  W.  Rep.  738.  of  Property.  —  In  Sioux  City  First  Nat. 

Marylatid.  —  Frostburg  Bldg.  Assoc.  Bank  v.  Gage,  70  111.  207,  it  was  said: 

z'.  Stark,  47  Md.  345;  Anderson  v.  Cecil,  "  The  bill  contains  no  clear  and  dis- 

86   Md.   490;    Chase's  Case,   i   Bland  tlnct  charge  that  defendants  have  any 

(Md.)  2o6.  particular  property  or  things  in  action 

Massachusetts. — Falmouth  Nat.  Rank  in  their  possession,  and  there  can  be  oo 

7.  Cape  Cod  Ship  Canal  Co.,  166  Mass.  necessity   for    a   restraining  order  of 

550.  court,  and  still  less  reason  can  there  be 

Michigan,  —  Turnbull     v,     Prentiss  for  the    appointment    of    a    receiver. 

Lumber  Co.,  55  Mich.  387;  Sailing  v.  There  Is  no  necessity  shown  by  this 

Johnson,  25  Mich.  489.  bill  for  the  appointment  of  a  receiver, 

Mississippi.  —  Vause    v.   Woods,   46  for  there  is  no  distinct  charge  of  fraud, 

Miss.    120;     Mays    v.    Rose,    Freem.  nor  does  it  appear,  from  the  affidavits 

(Mts3.)  703.  accompanying  it,  with  clearness  and 

New  Jersey.  —  Flagler   v.  Blunt,    32  distinctness,  that  there  is  any  property 

N.  J.  Eq.  5t8;  Hamburgh  Mfg.  Co.  v.  or  things  in  action  to  be  preserved  for 

Edsall,  8  N.  J.  Eq.  i4i<  the  benefit  of  the  judgment  creditors. 

New     York. — O'Mahoney    v.    Bel-  A  receiver  should  be  appointed  In  no 

mont,  62  N.  Y.   133,  affirming  yj  N.  Y.  case,  unless  It  is  made  to  appear  there 

Saper.    Ct.    233;    Simmons   v.  Wood,  is  an  imperative  necessity  for  the  step, 

(Supm.  Ct.  Spec.  T,)  45  How.  Pr.  (N.  to  preserve  some  particular  property 

Y.)  262;    Smith   V.    Wells,  (Supm.  Ct.  for  such  parties  as  shall  be  entitled  to 

Spec.   T.)   20   How.    Pr.   (N.    Y.)  158;  the  benebt.     No  such  case  is  made  by 

People  V.  New  York,  (Supm.  Ct.  Gen.  this  bill  and  affidavit." 

T.)  to' Abb.  Pr.  (N.  Y.)  iii;  Goodyear  Salt   by  Simple  Contraot  Creditor!. — 

V.  Betts,  (Supm.  Ct.  Spec.  T.)  7  How.  Where  a  simple  contract  creditor  may 

Pr.  (N.  Y.)  187;  Smith  z/.  Lowe,  i  Edw.  bring   a  suit   in  equity  to  enforce  his 

(N.  Y.)  33;  West  v.  Swan,  3  Edw.  (N.  claim,  a  general  allegation  that  he  Is  a 

Y.)  420:  Orphan  Asylum  Soc.  v.  Mc-  creditor  is  sufficient  to  allow  the  ad- 

Cartee,  Hopk.  (N.  Y.)  429;  Bloodgood  mission  of  evidence  showing  the  nature 

V.  Clark,  4  Paige  (N.  Y.)  575.  of  his  interest  in  the  property.     Lyons- 

North   Carolina.  —  Rollins  v.  Henry  Thomas  Hardware  Co.  v.  Perry  Stove 

77  N.  Car.  467;  Twitty  v.  Logan,  80  N.  Mfg.  Co.,  88  Tex.  468. 

Car.  69.  Statutory    Aotion    Againit    Sitndiljig 

Pennsylvania.  —  Pottsvillc    Lumber,  Partner.  —  Under    Burns's    Rev.   Stat, 

etc.,  Co.  V.  Kopitzsch  Soap  Co.,  13  Pa.  Ind.  (1894),  §§8123-8127,  providing  for 

Co.  Ct.  139.  actions    by    creditors    for    a  receiver 

Tennessee.  —  Baird   v.    Cumberland,  against  a  surviving  partner,  a  petition 

etc..  Turnpike  Co.,  i  Lea  (Tenn.)  397.  which    alleges    that    the    partner  has 

West  Virginia.  —  Kanawha  Coal  Co.  turned   all   the  assets  over  to  a  third 

V.   Ballard,    etc..   Coal  Co.,  43  W.  Va.  person  in  trust  for  a  part  of  the  credit- 

721;  Wilson  V.  Maddox,  (W.  Va.  1899)  ^^^^  ^^^  including  the  applicant,  does 

33  S.  E.  Rep.  775.  not  authorize  the  appointment  of  a  re- 

Wisconsin.  —  Hinckley  v.  Pfister,  83  celver,  since  it  shows  that  there  is  no 

Wis.  64.  estate  to  settle.     Havens,  etc.,  Co.  v. 

United  States.  —  Darragh  r.  H.  Wet-  Harris,  140  Ind.  387. 
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for  a  receiver,  and  the  latter  cannot  aid  it  in  this  respect.*  This 
proposition  has  been  emphasized  in  many  cases  where  a  receiver 
of  the  rents  and  profits  of  real  estate  has  been  sought.* 

e.  Inadequacy    of   Other  Remedies.  —  It  must    further 

appear  that  the  applicant  has  no  plain  and  adequate  remedy  at 
law,  nor  any  other  remedy  in  equity  by  which  the  same  end  can 
be  obtained  ; '  and  where  the  application  is  made  before  hearing 

1.  Pasco  V.  Gamble,  15  Fla.  562;  T.)  6  Abb.  Pr.  N.  S.  (N.  Y.)  457;  Mc- 
RoUins  V,  Henry,  77  N.  Car.  467,  Cool  v.  McNamara,  (Supm.  Ct.)  iq 
wherein  it  was  said:  **  This  apparent  Abb.  N.  Cas.  (N.  Y.)  344;  Thompson 
right  of  property  which  will  authorize  v,  Sherrard,  (Supm.  Ct.  Gen.  T.)  12 
the  appointment  of  a  receiver  must,  Abb.  Pr.  (N.  Y.)  427;  Webb  v,  Van- 
we  conceive,  appear  to  the  court  from  Zandt,  (C.  PI.)  16  Abb.  Pr.  (  N.  Y.) 
the  pleadings  or  in  the  progress  of  the  314,  note. 

trial,   and   not  by    separate  affidavits.  Tetinessee,  —  Lockhart     v.     Gee,     3 

It  may  be  that  insolvency  or  the  dan-  Tenn.  Ch.  332;    Morford  v.  Hamner,  3 

ger  of  the  loss  of  rents  and  profits  can  Baxt.  (Tenn.)  391;    Pearson  v.  Gillen- 

be  so  established,  but  not  the  right  of  waters,  99  Tenn.  446. 

properly  —  the    very  matter  in  issue.  West  Virginia.  —  Ogden  v.  Chalfant, 

*    *    •    If    the   plaintifiFs    desired    to  32  W.  Va^  559. 

establish  by  the  pleadings  such  an  ap-  England.  —  Pritchard  v.  Fleetwood, 
parent  good  title  as  would  warrant  the  i  Meriv.  54;  Wiles  v.  Cooper,  9  Beav. 
appointment  of  a  receiver,  it  was  their  294;  Drought  v.  Percival,  2  Molloy  502; 
duty  to  set  forth  in  their  complaint  a  Shee  v.  Harris,  i  J.  &  La  T.  91. 
good  title  in  themselves,  with  such  8.  Alabama.  —  American  Freehold 
particularity  of  statement,  description.  Land  Mortg.  Co.  v.  Turner,  95  Ala. 
and  averment  as  would  compel  the  de-  272;  Hendrix  v.  American  Freehold 
fendants  by  their  sworn  answer  to  the  Land  Mortg.  Co.,  95  Ala.  313;  Briar- 
allegations  toadmit  or  enable  the  court  field  Iron  Works  Co.  v.  Foster,  54  Ala. 
tn  see  2l  prima  facie  or  apparent  title  in  622. 

the  plaintiffs."  Florida.  —  West   v.  Chasten,  12  Fla. 

Ezhibiti.  —  On  a  bill  for  an  injunc-  315;  State  z/.  Jacksonville,  etc.,  R.  Co., 

tion  and  a  receiver  it  is  imperatively  15  Fla.  201;    Stockton  v.  Harmon,  32 

necessary  that  written  documents  upon  Fla.  312. 

which  the  relief  is  prayed  should  ac-  Georgia.  —  Empire      Hotel     Co.     v. 

company  the  bill,  or  a  proper  excuse  Main,  98  Ga.  176;  Clay  v.  Clay,  86  Ga. 

for  their  nonproduction  should  be  con-  359. 

tained    in  it.      Morton  v.  Grafflin,  68  Illinois.  —  E.    A.     Moore    Furniture 

Md.    545.     And    see   generally   article  Co.  v.  Prussing,  71   III.  App.  666;  Dix 

Exhibits,  vol.  8,  p.  736.  v.  Briggs,  9  Paige  (N.  Y.)  595,  cited  in 

2.  Alabama.  —  American       Freehold  Steere  v.  Hoagland,  39  III.  266. 

Land  Mortg.  Co.  v.  Turner,  95  Ala.  Indiana.  —  Prcssley     v.    Lamb,    105 

272.  Ind.  171,  sub  nam.  Pressley  v.  Harri- 

California.  —  Whitney  v.  Buckman,  son,  102  Ind.  14;  May  «/.  Greenhill,  80 

26  Cal.  448.  Ind.  124. 

Kansas.  —  Goodman   v.   Malcolm,   5  Iowa.  —  Clark  v.  Raymond,  86  Iowa 

Kan.  App.  285.  661;    American  Invest.  Co.  v.   Farrar, 

Michigan.  —  Payne      v.     Atterbury,  87  Iowa  437. 

Harr.  (Mich.)  414;  Jenks  v.  Horton,  96  Kentucky.  —  Harmon     v.    Kentucky 

Mich.  13.  Coal,   etc.,   Co.,   (Ky.    1893)  21  S.  W. 

Maryland.  —  Baltimore  v.   Chase,    2  Rep.  1054. 

Gill  &' J.  (Md.)  376.  Maryland.  —  Knighton  7/.  Young.  22 

Montana.  —  State  v.  District  Ct.,  13  Md.    359;    Baltimore,    etc.,    R.   Co.  v. 

Mont.  416.  Cannon,  72  Md.  493. 

AVw    York.  —  Cairns   v.   Chabert,    3  Massachusetts. —  Falmouth  Nat.  Bank 

Edw.   (N.     Y.)    312,     distinguished    in  v.  Cape  Cod  Ship  Canal  Co.,  166  Mass. 

People  V.  New  York,  (Supm.  Ct.  Gen.  550. 

T.)   10  Abb.   Pr    (N.  Y.)  iii,   cited  m  New    York.  —  Gregory    v.   Gregory, 

Rogers  v.  Marshall,  (Supm.  Ct.  Gen.  33   N.    Y.   Super.   Ct.    i;    Congden  v, 
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and  decree,  the  reasons  must  be  given  why  the  receivership  is 
invoked  at  such  an  early  stage  in  the  proceedings.* 

/.  In  Suits  Against  Corporations.  — The  allegations  herein 
before  enumerated  are  required  on  an  application  in  suits  pending 

against  corporations  for  ordinary  equitable  relief,  as  well  as  where 
the  suit  is  against  an  individual.' 

Lee,  3  Edw.  (N.  Y.)  304;  Starr  v.  Rath-  in  actions  against  corporations  are  difr> 

bone,  I  Barb.  (N.  Y.)  70;  Canandaigua  cussed: 

First  Nat.  Bank  v,  Martin,  49  Hun  (N.  Colorado,  — Jones  i\  Pearl  Min.  Co., 

Y.)  571;  Bunn  v,  Daly,  24  Hun  (N.  Y.)  20  Colo.  417. 

526;    Moyer  v,   Moycr,   7  N.   Y.  App.  District     of    Columbia, — Clark     v. 

Div.   523:    Albany  City   Nat.  Bank  v,  Walter  Bradley  Coal,  etc.,  Co.,  6  App. 

Gaynor,  (Supm.  Ct.  Spec.  T.)  67   How.  Cas.  (D.  C.)  437. 

Pr.  (N.  Y.)  421;  Tinkey  z/.  Langdon,  13  Indiana,  —  Chicago,  etc.,   R.  Co.  v. 

N.  Y.  Wkly.  Dig.  384.  Cason,  133  Ind.  49;  Wabash  R.  Co.  v. 

Ohio.  —  North      Fairmount      Bldg.,  Dykeman,   133  Ind.  56;  S.  S.  O.  Iron 

etc.,  Co.  V.  Rehn,  6  Ohio  N.   P.  185;  Hall  v.  Baker,  134  Ind.  293. 

Jay  V,  Squire,  5  Ohio  Dec.  318.  Iowa.  —  Dickerson  v.   Cass  County 

Pennsylvania. — Gormerly     v.     Port  Bank,  95  Iowa  392;  Peatman   v,  Cen- 

Richmond  Bldg.,  etc.,  Assoc,  3  W.  N.  terville  Light,  etc.,  Co.,  100  Iowa  245. 

C.  (Pa.)  II.  Kentucky.  —  M.   V.   Monarch  Co.  v. 

West  Virginia,  —  RufiFner   v,    Mairs,  Hardinsburg  Bank,  (Ky.  1898)  44  S.  W. 

33  W.  Va.  655;    Kanawha  Coal  Co.  v.  Rep.  956. 

Ballard,  etc.,  Coal  Co.,  43  W.  Va.  721,  Maryland, — Steinberger     v,     Indc- 

citin^  High  on  Receivers,  §  403.  pendent   Loan,  etc.,   Assoc.,    84    Md. 

United    States,  —  Overton    v,    Mem-  625;    Davis  v,  U.  S.   Electric  Power, 

phis,  etc.,   R,  Co.,  3  McCrary  (U.  S.)  etc.,  Co.,  77  Md.  35;  State  v.  Northern 

436;    Wanneker  v.  Hitchcock,  38  Fed.  Cent,  R.  Co.,  18  Md.  193. 

Rep.   383;    U.  S.    ».   Masich,  44  Fed.  Massachusetts.  —  Falmouth     Nat. 

Rep.  10;  Jones  v.  Smith,  40  Fed.  Rep.  Bank  v.  Cape  Cod  Ship  Canal  Co.,  166 

314;  Morrison  v.  Bennet,  i  McLean  (U.  Mass.  550. 

S.)  330,  17  Fed.  Cas.  No.  9,843.  Michigan.  —  Ralph    v.    Wisner,    100 

England.  —  Jones  v.  Jones,  3  Meriv.  Mich.   164;    Rumney  v.   Detroit,  etc., 

161:    Knight  V,  Duplessis,  i  Ves.  324;  Cattle  Co.,  (Mich.  1898)  74  N.  W.  Rep. 

Talbot  V.  Scott,  4  Kay  &  J.  96;  Sollory  1043. 

V.  Leaver,  L.  R.  9  Eq.  22;    Hitchen  v.  Mississippi.  —  Thompson  v,  Natchei 

Birks,   L.    R.    10  Eq.  471;    Carrow  r.  Water,  etc.,  Co.,  68  Miss.  423. 

Ferrior,  L.  R.  3  Ch.  719,  distinguishing  Nebraska.  —  Ponca  Mill  Co.  r.  Mike- 

Mordaunt  r.  Hooper,  Ambl.  311.  sell,  55   Neb.  98;  Fitzgerald  v,  Fitzger- 

Ireland.  —  Fingal  r.  Blake,  i  Molioy  aid,  etc.,  Constr.  Co.,  41  Neb.  374. 

158,  2  Molioy  50.  New  York,  —  Mabon  v.  Ongley  Elec- 

1,  Maynard  v,  Railey,  2  Nev.  313;  trie  Co.,  156  N.  Y.  196,  reversing  24  N. 
Union  Mut.  L.  Ins.  Co.  v.  Union  Mills  Y.  App.  Div.  41;  Dreyfuss  v.  Seale, 
Plaster  Co.,  37  Fed.  Rep.  286  \ciiing  (Supm.  Ct.  Spec.  T.)  18  Misc.  (N.  Y.) 
Barry  v.  Briggs,  22  Mich.  201;  Haw-  551;  Redmond  v.  Hoge,  3  Hun  (N.  Y.) 
jcins    V,    Luscombe,    2    Swanst.  375];  171. 

Ranger  V.  Champion  Cotton-Press  Co.,  Ohio.  —  Cincinnati,    etc.,   R.    Co.    v, 

52    Fed.  Rep.  609;    Ogden  v.   Kip,  6  Duckworth,  i  Ohio  Cir.  Dec.  618;  Beh- 

Johns.  Ch.  (N.  Y.)  162.     See  also  State  rens   Equality    Bldg.   Assoc,  3   Ohio 

V,  Second  Judicial   Dist.  Ct.,  20  Mont.  Dec.    275;      Schone     v.    Consolidated 

284;    Ladd  :'.   Harvey,  21  N.   H.  514;  Bldg.,  etc.,  Co.,  6  Ohio  Dec.  246;  Stra- 

Bainbridge  v,  Baddeley,  3  Macn.  &  G.  man  v.  North   Baltimore  Water-Works 

419,  wherein   it   was  said  that  **  juris-  Co.,  i  Ohio  Dec.  346;    Rehn  v.  North 

diction  is  governed  by  circumstances  Fairmount  Bldg.,  etc.,  Co.,  6  Ohio  N. 

applicable   to    the  different    stages  of  P.    185,   7  Ohio    Dec.  398;    France  v, 

proceedings  and  to  different  cases."  Peerless  Refining  Co.,  15  Ohio  Cir.  Ct. 

2.  See  generally  the  following  cases,  232,  8  Ohio  Cir.  Dec.  261;  Goebel  v, 
in  which  the  necessary  allegations  re-  Herancourt  Brewing  Co.,  2  Ohio  Dec. 
quisite  10  an  application  for  a  receiver  377,  citing  Cronin  v.  Potters*  Co-opera- 
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g.  In  Suits  Between  Partners.  —  In  suits  between  partners, 

whether  for  dissolution  or  for  an  accounting  and  settlement  after 
dissolution,  a  receiver  is  not  appointed  as  of  course  ;  but  it  must 
be  made  to  appear,  as  in  other  suits,  that  the  assets  are  in  immi- 
nent danger  of  loss  or  depletion  from  the  mismanagement  or 
wrongful  acts  of  the  defendant  partners.  • 

live  Co.,  II  Ohio  Dec*  (Repriot)  748,  39  Michigan.  —  Barry     cr.     Briggs,    22 

Cine.  L.  Bui.  52.  Mich.   201;    Connor    t^.    Allen,    Harr. 

Texas,  —  New     Birmingham     Iron,  (Mich.)  371;  Perrio  v,  Lepper,  56  Mich. 

etc.,  Co.  V,  Blevens,  12  Tex.  Civ.  App.  351. 

410;  Southwestern  Invest.  Co.  3^.  Craw-  Missouri,  —  Quinlivan     v,    English, 

ford.  16  Tex.  Civ  App.  475;    Houston  44  Mo.  46. 

Cemetery  Co.  v.  Drew,  13  Tex.  Civ.  New  Jersey,  —  Renton  ».  Chaplain,  9 

App.  536.  N.  J.  Eq.  62;    Birdsall  v.  Colle,  10  N. 

Utah.  —  Ogden   City  v.  Bear  Lake.  J.  Eq.  63;  Wilson  v.  Fitchter,  11  N.  J. 

etc.,  Water  Works,  etc.,  Co.,  16  Utah  Eq.  71;  Cox  v.  Peters,  13  N.  j.  Eq.  39, 

440.  cited  in   Low  v.  Holmes,  17  N.  J.  Eq. 

Wisconsin.  —  Haywood     v,    Lincoln  148;    Heathcot  v.  Ravenscroft,  6  N.  J. 

Lumber  Co.,  64  Wis.  639;  Hinckley  v,  Eq.  113. 

Pfister,  83  Wis.  64.  New    York.  —  Evans    v,    Evans,    9 

United  States,  —  Wallace  v.  Loom  is,  Paige  (N.  Y.)  178;  Jacquin  v.  Bufsson, 

97  U.  S.  146;  Quincy,  etc.,  R.  Co.  v.  (N.  Y,  Super.  Ct.)  11   How.  Pr.  (N.  Y.) 

Humphreys,  745  U.S.  82;  Union  Trust  385;  Geortner  v.  Canajoharie,  2  Barb. 

Co.  V.  Illinois  Midland  R.  Co.,  117  U.  (N.Y.)625:  Dawson  v.  Parsons, (Supm. 

S.  434;    Aiken  v.  Colorado  River  Irri-  Ct.  Spec.  T.)  46  N.  Y.  St.  Rep.  721,  ap- 

gation   Co.,    72    Fed.  Rep.    591,  citing  peal  dismissed  137  N    Y.  605;    Anony- 

Hawes    v,   Oakland,    104    U.  S.  460;  mous,   2  Daly  (N.  Y.)  533;  Walker  v, 

Towle  V,  American  Bldg.,  etc.,  Soc,  Trott,  4   Edw.  (N.   Y.)  38;    Henn   v. 

60  Fed.  Rep.  131,  7    Nat.  Corp.  Rep.  Walsh,   2   Edw.   (N.    Y.)    130;    Alcott 

450;   Hunt  V,  American  Grocery  Co.,  v.  Vultee,  33  N.  Y.  App.  Div.  245;  Mac- 

80  Fed.  Rep.  70;  Earle  v.  Seattle,  etc.,  donald  v.  Trojan  Button-Fastener  Co.. 

R.  Co.,  56   Fed.  Rep.  909;    Heath    r.  (Supm.  Ct.  Gen.  T.)  10  N.  Y.  Supp.  91, 

Erie  R.  Co.,  8  Blatchf.  (U.  S.)  348,  ii  affirming  9  N.  Y.  Suop.  383;  Booth  r. 

Fei.   Cas.   No.  6,306;    Williamson    v.  Smith,  79  Hun  (N.  Y.)  384. 

New  Albany,  etc.,  R.  Co.,  i  Biss.  (U.  Pennsylvania,  —  Hoffman    v.    Stein- 

S.)  193.  beisser,  11  W.  N.  C.  (Pa.)  383. 

1.  Alabama,  —  Word     v.     Word,    90  South  Carolina,  — •  Allen  v.  Cooley,  33 

Ala.  81.  S.  Car.  414. 

California,  —  Painter      v.      Painter,  Texas,  —  Webb    v,    Allen,    15    Tex. 

(Cal.  1894)  36  Pac.  Rep.  865.  Civ.  App.  605. 

Connecticut.  —  Tomlinson  v.  Ward,  2  England,  —  Philips    v,    Atkinson,    2 

Conn.  396.  Bro.  C.  C.  272;  Read-z'.  Bowers,  4  Bro. 

Georgia.  —  Adams     v.    Hannah,    97  C.  C.  441;  Carlen  v,  Drury,  i  Ves.  A  B. 

Ga.   515;    Terrell  v.  Goddard,  18  Ga.  154,  rf>^  in  Brown  t/.  Union  Ins.  Co., 

664.  3  La.  Ann.  177:    Hartz  v.  Schrader,  8 

Indiana,  —  Barnes  v,  Jones,  91  Ind.  Ves.  Jr.  317;  Goodman  v.  Whitcomb,  I 

161;  Bufkin  V.  Boyce,  104  Ind.  53.  Jac.  4  W.  569:  Wilson  v.  Greenwood. 

Iowa,  —  Loomis     v,     McKenzie,    31  i  Swanst.  47!;  Crawsha^  v.  Maule,  i 

Iowa  425.  Swanst.  495;  Waters  v.  Taylor,  15  Ves. 

Kansas,  —  Hottenstein  v,  Conrad,  9  Jr.  19;  Glassington  v.  Thwaites,  1  Sim. 

Kan.  435  &  St.  124;  Littlewood  v.  Caldwell,  11 

Maryland.  —  Hamill    v,    Hamill,  27  Price  97;   Lawson  v,  Morgan,  i  Price 

Md.  679;  Haight  v.  Burr,  19  Md.  130;  303;  Harding  t^.  Glover,  18  Ves.  Jr.  281; 

O'Bryan    v.  Gibbons,    2    Md.   Ch.   g:  Pini  v,  Roncoroni,  (1892)  i  Ch.  633. 

Drury    v,    Roberts,    2    Md.    Ch.   157;  Appointmsnt  of  RsosiTtr  ITot  of  Oouns. 

Walker  v.  House,  4  Md.  Ch.  39;    Wil-  —  In  some  New  York  cases  a  general 

liamson  v.  Wilson,  i  Bland  (Md.)4i8;  statement  has  been  made  that  the  ap- 

Heflebowei  v.  Buck,  64  Md.  15.  pointment  of  a  receiver  is  a  matter  of 

Massachusetts,  —  Snyder    v,   Leland,  course  in  suits  between  partners  for  a 

X27  Mass.  291.  dissolution  of  the  firm  or  for  an  ac- 
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h.  Wherp  Pending  Suit  Is  in  Probate  Court.  — Where 
an  application  for  a  receiver  is  made  in  equity  pending  proceed- 
ings in  a  probate  court  for  the  administration  of  a  decedent's 
estate,  the  appointment  is  not  of  right,  but  facts  must  be  alleged 
showing  the  necessity  therefor.* 

I.  In  Foreclosure  Suits  —  (i)  In  General,  —  The  allegations 

necessary  in  an  application  for  a  receiver  made  in  a  foreclosure 
suit  touching  real  estate  are,  in  most  states,  governed  by  statutes 
which  have  changed  the  character  of  the  common-law  mortgage 
contract;  and  they  vary  materially  in  different  jurisdictions.* 

(2)  Necessary  Allegations, — Under  the  Statutes  of  Vest  State*  the 
application  must  show  that  Xh^  corpus  of  the  estate  is  endangered, 
to  the  injury  of  the  applicant,  because  of  the  neglect  or  refusal  of 
the  mortgagor  to  pay  taxes  and  assessments  charged  against  it,  or 
through  other  acts  of  waste ;'  or  the  foreclosure  bill  must  disclose 

counting  and  a  settlement  of  the  busi-  Middleton  v,  Dodswell,  13  Ves.  Jr.  268; 
ness  after  dissolution.  See  Law  v,  Connor  z/.  Connor,  15  Sim.  598;  Anony- 
Ford,  2  Paige  (N.  V.)  310;  Marten  v,  mous,  12  Ves.  Jr.  4;  Tichborne  r*.  Tich- 
Van  Schaick,  4  Paige  (N.  Y.)  479;  WiU  borne,  L.  R.  i  P.  &  D.  730;  HorreU 
cox  V,  Pratt,  S2  Hun  (N.  Y.)  340,  125  v.  Witts,  L.  R.  i  P.  &  D.  103;  Howard  v, 
N.  y.  688;  Smith  v.  New  York  Consol.  Papera.  i  Madd.  142;  Taylorv.  Allen. 2 
Stage  Co.,  (C.  PI.)  18  Abb.  Pr.  (N.  Y.)  Atk.  213;  Mandeville  v.  Mandcville,  8 
433;  Rice  V,  Baggot,  (Supm.  Ct.  Gen.  Paige  (N.  Y.)  475:  Bowling  v.  Scales, 
T.)  7  N.  Y.  Supp.  518.  Such  doctrine  2  Tc-nn.  Ch.  63.  But  see  In  re  Hop- 
has,  however,  been  expressly  disap-  kins,  19  Ch.  D.  61. 
proved  in  so  far  as  it  was  meant  to  2.  Statutory  FroTiiiosB.  —  For  the  his- 
permlt  the  appointment  of  receivers  tory  of  the  relation  at  common  law 
without  -the  application  showing  a  between  the  mortgagor  and  the  mort- 
tiecessity  therefor  under  general  rules,  gagee,  and  the  manner  and  extent  of  the 
See  cases  above  cited,  and  especially  changes  made  by  statutes,  in  its  bear- 
Randall  V,  Morrell,  17  N.  J.  Eq.  343;  ing  upon  actions  to  foreclose,  sec  arti- 
Wilson  V,  Fiichter,  11  N.  J.  Eq.  71;  cle  Foreclosure  of  Mortgages,  vol. 
Gowan  z/.  Jeffries,  2  Ashm.  (Pa.)  296.  9,  p.  84. 

Statute   Authorizing  Appointment    of  S.  Florida,  —  Pasco    v.    Gamble,    15 

Receiver.  —  In  Webb  v,  Allen,  15  Tex.  Fla.  562. 

Civ.  App.  605,  it  was  held  that  a  stat-  Iowa.  —  American     Invest.     Co.    v, 

ute  authorizing  the  app3intment  of  re-  Farrar,  £7  Iowa  437;  Callanan  t/.  Shaw, 

ceivers    in    actions    between   partners  19  Iowa  183. 

does  not  permit  the  appointment  as  of  Minnesota,  —  Marshall,  etc..  Bank  v. 
right,  but  that  it  can  be  made  only  in  Cady,  (Minn.  1899)  78  N.  W.  Rep.  978; 
accordance  with  the  general  practice  Lowell  v.  Doe,  44  Minn.  144;  Farmers* 
and  principles  of  equity,  that  is,  upon  Nat.  Bank  v.  Backus,  64  Minn.  43,  67 
a  showing  of  some  good  reason  or  Minn.  44.  Compare  Haugan  v.  Net- 
necessity  therefor.  land,  51  Minn.  552. 

Where    Partner    Is    Deceased.  —  The  Nevada. — Hyman  v.  Kelly,  i  Nev.  179. 

rule  stated  in  the  text  applies  although  New  Jersey.  —  Cortleyeu   v.   Hatha- 

one  or  more  of  the  partners  are  de-  way,   11   N.  J.    Eq.  41,  64  Am.  Dec. 

ceased,  and  one  or  all  of  the  parties  to  494,  citing  Best  v.  Schermier,  6  N.  J. 

the  suit  are    legal    representatives  of  Eq.   154;   Frisbie   v,   Bateman,   24  N. 

such    deceased     partners.     Adams    v.  j.  Eq.  28;  Mahon  v,  Crothers,  28  N.  J. 

Hannah.  97  Ga.  515;    Dawson  v.  Par-  Eq.  567;   Brasted   v.  Sutton,  30  N.  J. 

sons.  (Supn.  Ct.  Spec.   T.)  20  N.  Y.  Eq.  462. 

Supp.  65;  Booth  V.  Smith,  79  Hun  (N.  New  York.  —  Wall  St.  F.  Ins.  Co.  v, 

Y.)   384:    Perrin   r.  Lepper,  56   Mich.  Loud,  (Supm.   Ct.  Spec.  T.)  20  How. 

351;  Walker  v.  House,  4  Md.  Ch.  39.  Pr.  (N.  Y.)  95. 

1.  Veret  v.  Duprez,  L.  R.  6  Eq.  329;  South  Carolina.  —  Hardin  v.  Hardin, 

Newton    r.   Ricketts,    10    Beav.    525;  34  S.  Car.  77. 
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a  contract  in  which  the  rents  and  profits  are  specifically  pledged 
as  security  for  the  debt,^  and  the  application  must  make  out  a 

Wisconsin,  —  Finch  v   Houghton,  19  South  Carolina,  —  Seignious  v.  Pate, 

Wis.  150;  Schreiber  v.  Carey,  48  Wis.  32  S.  Car.   137;    Hardin  v.  Hardin,  34 

208;  Sales  V.  Lusk,  60  Wis.  490;  Mor-  S.  Car.  77,  explaining   Reeder  v,  Dar- 

ris  V,  Branchaud,  52  Wis.  187:  Nash  v.  gan,  15  S.  Car.  175. 

Meggett,  89  Wis.  486.  Texas,  —  Rogers   v.    Southern    Pine 

United  States,  —  Putnam  v.  Jackson-  Lumber  Co.,  (Tex.  Civ.  App.   1899)  51 

ville,  etc.,   R.  Co.,  61   Fed.   Rep.  440;  S.  W.  Rep.  26. 

Mercantile  Trust  Co.  v,  Chicago,  etc..  Bill  Vot  Aided  by  Application.  —  If  the 

R.  Co,  61   Fed.  Rep.  372;    American  bill  fails  to  disclose  a  right  in  the  mort- 

Nat.  Bank  v.  North- Western  Mut.   L.  gagee  to  the  rents  and  profits  it  cannot 

Ins.  Co.,  89  Fed.   Rep.  610;    Morrison  be  aided  in  this  particular  by  allega- 

V,  Buckner,   Hempst.  (U.  S.)  442,   17  tions  contained  in  the  application  for 

Fed.  Cas.  No.  9,844;  Pullan  v,  Cincin-  the    receiver.     Pasco    v.    Gamble,    15 

nati,  etc.,  Air-Line  R.  Co.,  4  Biss.  (U.  Fla.  562. 

S.)  35,  20  Fed.  Cas.  No.  11,461;  Tysen  Oontraet  Illegal  in  Some  Statei.  —  Some 

V.  Wabash  R.  Co.,  8  Biss.  (U.  S.)  247,  courts  will  not  appoint  a  receiver  pur- 

24  Fed.  Cas.  No.  14,315,  citing  Vose  7'.  suant  to  a  stipulation  in  the  mortgage 

Reed,   i    Woods  (U.  S.)  647,   28    Fed.  that  a  receiver  may  be  appointed  upon 

Cas.  No.  17,011;    Union  Trust  Co.  v,  the  institution   of  a   foreclosure  suit, 

St.  Louis,  etc.,  R.  Co.,  4  Dill.  (U.  S.)  deeming  such   a   contract  contrary  to 

114,  24  Fed.  Cas.  No.  14,402,  4  Cent,  public  policy  and  to  statutes  providing 

L-   J-   5B5;    Lapham  v,   Ives,   14  Fed.  that  a  mortgage  is  not  a  conveyance 

Cas.  No.  8,082;    Central  Trust  Co.  v,  and  that  a  mortgagee  is  not  entitled  to 

Chattanooga,  etc.,  R.  Co.,  94  Fed.  Rep.  possession.     Couper  v,  Shirley,  75  Fed. 

275,  a^rm/»^89  Fed.  Rep.  388;  Robin-  Rep.   168,  decided   under  a  statute  of 

son  z/.  Alabama,  etc.,  Mfg.  Co.,  89  Fed.  Oregon;    Norfor  v.   Busby,   19  Wash. 

Rep.   218;   Kountze  v,   Omaha   Hotel  450;    Beverly  v,  Barnitz,  55  Kan.  466; 

Co.,  107  U.S.  378;  Shepherd  V.  Pepper,  Hazeltine  v.  Granger,  44   Mich.   503: 

133  U.S.  626;  Grant  v.  Phoenix  L.  Ins.  Grand    Rapids    Fifth     Nat.    Bank    v. 

Co.,i2i  U.  S.  105,  3  MacArthur(D.  C.)  Pierce,   (Mich.    1898)   75    N.    W.  Rep. 

220.  1058,    distinguishing    Belding    v.    Me- 

1.  California, —  Treat  v.  Dorman,  100  loche,  113  Mich.  223.     See  also  Wagar 

Cal.  623;    Montgomery  v.  Merrill,  65  v.  Stone,  36  Mich.  364;  Union  Mut.  L. 

Cal.432.   SeealsoSimpsonr.  Ferguson,  Ins.  Co.  v.  Union  Mills  Plaster  Co.,  37 

112  Cal.  180;  Freeman  v,  Campbell,  109  Fed.  Rep.  286. 

Cal.  360;  West  V,  Conan,  100  Cal.  231;  Midiigan.  —  Statutes  of  this  charac- 

Guy  V,  Ide,  6  Cal.  99,  cited  in  McMillan  ter  have  been  more  strictly  construed, 

V,  Richards.  9  Cal.  365,  distinguished  in  probably,  by  the  courts  of  Michigan 

Marshall,  etc..  Bank  v.  Cady,  (Minn,  than  by  those  of  any  other  state,  and 

1899)  78  N.  W.  Rep,  978.  it  seems  doubtful  whether  a  receiver 

Iowa,  —  Hubbell   v.  Avenue  Invest,  can    be    appointed    on    any    showing 

Co.,  97  Iowa  135;  Stetson  v.  Northern  whatever.     Thus  in  Jenks  v,  Horton, 

Invest.  Co.,  loi  Iowa  435;    American  96  Mich.  13,  it  was  held  that  allega- 

Invest.    Co.    v.   Farrar,   87   Iowa  437;  tions  showing  the  refusal  of  a  life  ten- 

Paine  v.   McElroy,  73   Iowa  81.     See  ant  to  pay  taxes  assessed  against  the 

also  White   v,   Griggs,   54   Iowa  650;  property  whereby  it  might  be  lost  to 

Myton  V,  Davenport,  51  Iowa  583;  Des  the   mortgagee   were   insufficient,    the 

Moines  Gas  Co.  v.  West,  44  Iowa  23.  court  saying:    *'  Under  our  method  of 

/Kentucky,  —  Taliaferro  v.  Gay,  78  Ky.  enforcing  the  collection  of  unpaid  taxes 

498;  Woolleyv.  Holt,  14  Bush (Ky.) 788;  upon  real  estate,  and   under  our  sys- 

Collins    r.    Richart,    14    Bush    (Ky.)  tem   of  foreclosing   liens,   we  do  not 

621;  Douglass  c.  Cline,  12  Bush  (Ky.)  think  the  appointment  of  receivers  the 

608.  proper  remedy.*'     But   see  American 

il/iff ff^j^7/a.  ^  Marshall,  etc..  Bank  V.  Nat.    Bank   v.   Northwestern   Mut.   L. 

Cady,  (Minn.  1899)  78  N.  W.  Rep.  978.  Ins.  Co.,  89  Fed.  Rep.  610,  distingtsisA- 

New   York,  —  Shotwell    v.   Smith,   3  ing  Hazeltine  y'.  Granger,  44  Mich.  503, 

Edw.  (N.  Y.)  589,  cited  in  Morrison  v.  and    Marshall,    etc..    Bank    v.    Cady, 

Buckner,  Hempst.  (U.  S.)  442,  17  Fed.  (Minn.  1899)  78  N.  W.  Rep.  978,  distift- 

Cas.  No.  9,844.  guishing  Wagar  v.  Stone,  36  Mich.  365. 
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case  for  their  sequestration,  under  general  principles  governing 
the  appointment  of  receivers.* 

B«qiiiflite  Allagatimui  in  Other  States.  —  In  some  jurisdictions  the  appli- 
cation need  only  allege  the  insolvency  of  the  mortgagor  and  other 

1.  Banger  of  Impairment  of  Seoority.  —  Bryson  v.  James,  55  N.  Y.  Super.  Ct. 

*'  He  can  have  a  receiver  only  of  prop-  374;   Allen  v.  Dallas,  etc.,   R.  Co.,  3 

erty  upon  which  he  has  a  lien,  and  then  Woods  (U.  S.)  316,  i  Fed.  Cas.  No.  221, 

only  when  there  is  danger  of  its  being  citing  Whitehead  v.  Wooten,  43  Miss, 

lost  or  materially  injured  or  impaired."  523,  and  Morrison  v,  Buckner,  Hempst. 

White  V.  Griggs,  54  Iowa  650.     To  the  (U.  S.)  442,  17    Fed.  Cas.   No,  9.844; 

same   effect  see   Stetson   v.    Northern  Tysen  v.  Wabash  R.  Co.,  8  Biss.  (U. 

Invest.    Co.,    101    Iowa  435;    Swan  v,  S.)  247,  24  Fed.  Cas.  No.  14,315.     See 

Mitchell,  82  Iowa  308;  Oldham  v,  Wil-  also  Fletcher  v.  Krupp,  35  N.  Y.  App. 

mington  First  Nat.  Bank,  84  N.  Car.  Div.  586,  citing  C.  B.  Keogh-  Mfg.  Co. 

304,  citing  Reade  v.  Hamlin,  Phil.  Eq.  v.    Whiston.  (Supm.   Ct.  Spec.  T.)  26 

(N.  Car.)  128;    Eidlitz  v,  Lancaster,  40  Abb.  N.  Cas.  (N.  Y.)  358;   Putnam  v. 

N.  Y.  App.   Div.  446;   Jarvis   v.   Mc-  McAllister,  (Supm.  Ct.  Spec.  T.)  57  N. 

Quaide,  (Supm.  Ct.  Spec.  T.)  24  Misc.  Y.  Supp.  404;  Warner  v.  Rising  Fawn 

(N.  Y.)  17,  and  cases  cited;  Ashurst  v.  Iron  Co.,  3  Woods  (U.  S.)  514,  29  Fed. 

Lehman,    86    Ala.    370;     Hendrix    v.  Cas.   No.  17,188;    Davidson  v,  Allis,  7 

American  Freehold   Land   Mortg.  Co.,  Fed.  Cas.  No.  3.600. 

95  Ala.  313.    See  also  Louisville,  etc.,  Beiation  Between  the  Twe  Claisee  of 

R.  Co.  V.  Eakins,  100  Ky.  745;  Kerp  v.  Applications. —  In  American  Nat.  Bank 

Michigan  Lake  Shore  R.  Co.,  14  Fed.  v.  Northwestern  Mut.  L.   Ins.  Co.,  89 

Cas.  No.  7,727.  Fed.  Rep.  610,  the  court  distinguishes 

ITo  Absolnte Bight  Oonferred  by  BeceiTor  those  cases  in  which  it  has  been  held 

Clause.  —  Ii:  Eidlitz  v.  Lancaster,  40  N.  that  a  receiver  of  the  rents  and  profits 

Y.  App.  Div.  446,  it  was  said  by  Van  of  real  estate  as  distinguished  from  the 

Brunt,    P.   J.:    **  It  is   true   that    the  real  property  itself  cannot  be  obtained, 

mortgage  contains  a  receiver  clause;  and  sets  forth  the  allegations  necessary 

but    it  is    well    established    that    the  in   the    different    applications.     It    is 

existence  of  such  a  clause  gives  the  there  said:     "  In  support  of  the  propo- 

mortgagee  no  absolute  right  to  the  ap-  sition    that    the    Circuit    Court    com- 

pointment  of  a  receiver,  the  action  for  mitted  reversible  error  in  appointing  a 

foreclosure    being  a  proceeding  in   a  receiver,  counsel  for  appellant  cite  the 

court  of  equity;  but  that  such  a  clause  cases  of  Teal  v.  Walker,  iii  U.  S.  242; 

is  to  be  considered  among  the  other  Hazeltine  v.  Granger,  44   Mich.    503; 

features  of  the  case  in  determining  the  Union  Mut.  L.  Ins.  Co,  v.  Union  Mills 

propriety  of  granting  a  motion  for  the  Plaster  Co..  37   Fed.    Rep.   286;    and 

appointment  of  a  receiver.'*  Couper  v.  Shirley.  75  Fed.  Rep,  168,  44 

Contra.  —  This  statement  of  the  law  U.  S.  App.  586,  which  hold  the  doctrine 
is  opposed,  however,  by  not  a  few  cases  that  a  mortgagee  has  not  a  legal  right 
which  have  held  that  where  the  mort-  to  the  possession  of  the  mortgaged 
gage  contract  specifically  pledges  the  property  until  a  completed  sale  upon 
rents  and  profits,  and  provides  for  the  foreclosure  has  been  had,  nor  has  he  a 
appointment  of  a  receiver  over  them  right  to  the  rents  and  profits  until  his 
upon  breach  of  condition,  no  allega-  legal  right  to  possession  has  been  estab- 
tions  of  insolvency  or  insufficiency,  or  lished.  If  the  appointment  of  the  re- 
other  equitable  grounds  for  a  receiver  ceiver  had  been  made  solely  on  the 
are  necessary.  Joliet  First  Nat.  Bank  ground  that  the  mortgagee  was  entitled 
V.  Illinois  Steel  Co.,  72  III.  App.  640,  to  the  rents  and  profits,  these  authori- 
affirmed  174  111.  140;  Loughridge  v.  ties  would  be  in  point,  but  this  is  not 
Haugan,  79  III.  App.  644;  Clark  v.  the  fact.  The  petition  asking  the  ap- 
John  A.  Logan  Mut.  Loan,  etc.,  pointment  avers  the  inadequacy  of  the 
Assoc.,  58  111.  App.  311;  Oakford  v.  security,  the  insolvencv  of  the  mort- 
Robinson.  48  III.  App.  270;  Niccolls  v.  gagors,  the  failure  to  pay  the  taxes. 
Peninsular  Stove  Co.,  48  111.  App.  317;  the  failure  to  pay  the  water  rents, 
Butler  V,  Frazer,  (Supm  Ct.  Spec.  T.)  which  would  result  in  a  loss  of  tenants, 
57  N.  Y.  Supp.  900,  citing  MacKellar  the  failure  to  keep  the  property  insured, 
V,  Rogers,  52  N,  Y.  Super.  Ct,  360,  and  the  failure  to  keep  the  premises  in  good 
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parties  personally  liable,  and  the  insufficiency  of  the  security  to 
satisfy  the  debt.* 

PirtieiilAr  StatatM.  —  In  yet  other  states  the  requisites  of  the 
application  are  embodied  in  statutes  dealing  directly  with  the 
matter. » 

repair,  and  the  fact  that  the  appellant  Gouverneur,  i  Barb.  (N.  Y.)  38;  Matter 

was  coUeciing  the  rents,  but  was  not  of  Busch  Brewing  Co.,  41  N.  Y.  App. 

applying  the  same  to  the  protection  of  Div.  204. 

the    property   as   it   was    required    to         Texas,  —  Rogers    v.  Southern    Pine 

do  by  contract.     It  thus  appears  that  Luinber  Co.,  (Tex.  Civ.  App.  1899)  51 

the  appointment  of  the  receiver   was  S.  W.  Rep.  26. 


asked  upon  well-recognized  equitable 
grounds,  and  was  not  based  upon  an 
asserted  iegal  right  to  the  rents  and 
profits  accruing  before  foreclosure. 
Thus  in  Kountze  v.  Omaha  Hotel  Co., 
107  U.  S.  378,  it  is  said:  '  Courts  of 
equity  always  have  the  power,  where 
the  debtor  is  insolvent,  and  the  mort- 
gaged property  is  an  insufficient  secur- 
ity for  the  debt,  and  there  is  good  cause 
to  believe  that  it  will  be  wasted  or  de- 
teriorated  in   the  hands  of  the  mort- 


United  States,  —  Davidson  v,  AUis, 
7  Fed.  Cas.  No.  3,600;  Ruggles  v. 
Southern  Minnesota  R.  Co.,  20  Fed. 
Cas.  No.  12,121;  Morrison  v.  Buckner, 
Hempst.  (U.  S.)  442,  17  Fed.  Cas.  No. 
9,844.  citing  Shotwell  v.  Smith,  3  Edw. 
(N.  Y.)  588. 

In  Dlinois  it  has  been  held  upon  the 
authority  of  Joliet  First  Nat.  Bank  v, 
Illinois  Sieel  Co.,  174  111.  140,  72  111. 
App.  640,  and  Haas  v.  Chicago  Bldg« 
Soc,  89  111.  498,  and  the  New  York  de- 
gagor,  as  by  cutting  of  timber,  sufter*  cisions,  that  such  allegations  are  suffi- 
ing  dilapidation,  etc.,  to  take  charge  cient.  Glos  v.  Roach,  80  111.  App.  283; 
of  the  property  by  means  of  a  receiver,  Fountain  v.  Walther,  66  111.  App.  529; 
and  preserve  not  only  the  corpus,  but  Boruff  v.  Hinkley,  66  111.  App.  274. 
the  rents  and  profits,  for  the  satisfac-  In  both  of  the  Illinois  precedents 
tion  of  the  debt.'  "  To  the  same  effect  other  facts  were  alleged  showing  that 
are    Marshall,    etc..    Bank    v.    Cady,     the  real  estate  was  in  danger  of  being 


(Minn.  1899)  78  N.  W.  Rep.  978;  Na- 
tional F.  Ins.  Co.  V,  Broadbent,  (Minn. 
1899)  79  N.  W.  Rep.  676;  Western 
North  Carolina  R.  Co.  v.  Drew,  3 
Woods  (U.  S.)  691,  29  Fed.  Cas.  No. 

17,434. 

1.  Alabama,  —  Warren   v,  Pitts,    114 
Ala.  65;    Jackson  v.  Hooper,  107  Ala. 


lost  or  injured.  In  the  former  the 
court  said:  **  In  one  or  more  of  the 
states  It  is  held  necessary  [that]  still 
other  elements  should  be  conjoined  to 
these  before  such  procedure  is  justi- 
fied. Tested  even  by  this  requirement, 
if  the  mortgage  did  not  give  a  lien  by 
express  words,  or    authorize   the   ap- 


634;    Scott  v»  Ware,  65  A^a.   174;    Es-    pointment  of  a  receiver,  the  facts  in 


lava  V,  Crampion,6i  Ala.  507;  Hughes 
V,  Hatchett,  55  Ala.  631;  Lindsay  v, 
American  Mortg.  Co.,  97  Ala.  411. 

Mississippi,  —  Pearson  v.  Kendrick, 
74  Miss.  235;  Phillips  v,  Eiland,  52 
Miss.  721;    Whitehead   v,  Wooten,   43 


the   case  at  bar  show  that  the  court 
committed  no  error." 

2«  California  and  Ifebraika,  —  Under 
Code  Civ.  Pro.  Cal.,  §  564,  subdiv.  a, 
and  Code  Civ.  Pro.  Neb.,  §  266,  the 
application  must  show  either  that  the 


Miss.  523;  Hill  V.  Robertson,  24  Mlsd.  property  is  in  danger  of  being  lost,  re- 

373*     Compare  Myers  v,  Estell,  48  Miss,  moved,  or  materially  injured,  or  that  it 

372.  is  probably  insufficient  to  pay  the  mort- 

A^ew    York.  —  Astor    v.    Turner,    11  gage  debt.     Woodland  Bank  v.  Heron, 

Paige  (N.  Y.)  436;  Sea  Ins.  Co.  z/.  Steb-  120  Cal.  6T4:    San  Jose  Safe  Deposit 

bins,  8    Paige   (N.    Y.)   565;    Ogdens-  Bank  v,   Madera  Bank,  121  Cal.  543; 

burgh  Bank  v.  Arnold,  5  Paige  (N.  Y.)  Scott  v.  Hotchkiss,  115  Cal.  89;    Eck- 

38;    Quincy   v,   Cheeseman,  4  Sandf.  lund  v.  Willis,  42  Neb.  737;  Philadel- 

Ch,  (N,  Y.)  406;    Shotwell  v.  Smith,  3  phia  Mortg.,  etc.,  Co.  v.  Goos,  47  Neb. 

Edw.  (N.  Y.)  588;  Smith  v.  Tiffany,  13  804;  Jacobs  v,  Gibson,  9  Neb.  380. 

Hun  (N.  Y.)  671;  Burlingame  v.  Parce,  Kansas  and  Sentnokj.  —  Under  Gen, 

12    Hun   (N.   Y.)   144;    Hollenbeck   v,  Stat.  Kan.,  c.  95,  g  264,  subdiv.  2,  and 

Donell,  29  Hun  (N.  Y.>  94,  affirmed  94  Civ.  Code  Ky.,  §§  298,  299,  an  applica- 

N.  Y.  342:  Syracuse  City  Bank  v.  Tall-  tion  is  sufficient  if  it  shows  either  that 

man,  31   Barb.  (N.  Y.)  2ot;    Warner  v,  the  mortgaged  property  is  in  danger  ol 
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y.  Excusing  Failure  to  Give  Notice  — wiiat  AppUoation  Xnst 

Allege.  —  An  ex  parte  application  for  a  receiver  must,  in  addition 
to  showing  the  necessity  for  the  appointment  generally,  set  out 
the  grounds  which  excuse  failure  to  give  notice;  or  they  must 
at  least  be  contained  in  affidavits  filed  in  support  of  the  request.* 

beibg  lost,  removed,  or  materiaUy  in-  Reade  v,  Hamlin,  Phil.  Eq.  (N.  Car.) 

jured,  or  that  the  condition  of  the  mort-  128. 

>^age  has  not  been  performed,  and  the  SDUth  Carolina.  —  As  to  the  necessity 

properly  is  probably  insufficient  to  pay  of  allegations  showing  that  the  mort- 

the   mortgage  debt.     Beverly    v.  Bar-  gagor  was  not  in  the  actual  occupancy 

nitz,  55  Kan.  466;    Seckler  v.  Delfs,  25  of  the    premises    under    early    South 

Kan.   159;    Louisville,   etc.,   R.  Co.  7/.  Carolina  laws  see  Stoney  v.  Shultz,  i 

Eakins.  100  Ky.  745;  Woolley  w.  Holt,  Hill   Eq.  (S.  Car.)   499;    Matthews   ?'. 

14    Bush    (Ky.)    788;     Ne<vport,    etc.,  Preston.   6    Rich.    Eq.   (S.   Car.)  307; 

Bridge  Co.  v.  Douglass,  12  Bush  (Ky.)  Hardin  -.  Hardin,  34  S.  Car.  77. 

673;  Douglass  v.  Clinc,  12  Bush  (Ky.)  1,  Alabama, — Ashurst    ».   Lehman, 

608;     Collins    V,    Richart,    14    Bush  86  Ala.  370;    Florence  Bank  v,  U.  S. 

(Ky.)62i.    See  also  Hottenstein  r.  Con-  Savings,  etc.,   Co.,  104  Ala.  297;  Pol- 

rad,  9  Kan.  436.  lard  v.  Southern  Fertilizer  Co.,  (Ala. 

Isdiaiia.  —  The    law   relating  to   re-  1899)  25  So.  Rep.  169. 
ceiverships  pending  foreclosure  actions  Florida,  —  Pricker  v.  Peters,  etc.,  Co., 
has  been  frequently  changed  by  stat-  21  Fla.  254;  Moyers  v.  Coiner,  22  Fla. 
ute,  and  it  is  difficult  to  determine  with  422;  Jacksonville  Ferry  Co.  v.  Stockton, 
exactness  what  allegations  are  neces-  (Fla.  1898)  23  So.  Rep.  557,  which  case 
sary   under  existing   laws.     It   seems  was  decided  under  rules  of  court, 
that    an    application    is    good    which  Georgia, — Johns  v.  Johns,  23  Ga.  31. 
shows  that  the  lands  are  inadequate  to  Indiana,  —  Wabash  R.  Co.  v.  Dyke- 
secure  the  debt  and  that  the  debtor  is  man,  133  Ind.  56;  Chicago,  etc.,  R.  Co. 
insolvent,  if,  in  addition  thereto,  it  ap-  v,  Cason,  133  Ind.  49. 
pears  that  the  land  is  not  in  the  actual  Iowa,  —  French  v,  Gifford,  30  Iowa 
occupancy  of   the    mortgagor,   but  of  148.. 

tenants.     Merritt  v,  Gibson,  129  Ind.  Maryland.  —  Anderson   v,   Cecil,    86 

I55f  approved  in  Sellers  v.  Stoffel,   139  Md.   490;    Frostburg   Bldg.  Assoc,  v. 

Ind.  468,  142  Ind.  301;  Sheeks  v,  Klotz,  Stark,  47  Md.  345. 

84   Ind.   471 ;   Buchanan   v,  Berkshire  Mississippi,  —  Buckley   v.    Baldwin, 

L.    Ins,  Co.,  96  Ind.   510;    Travellers  69  Miss.  804. 

Ins.   Co.  V,  Brouse,  83  Ind.   62;    Con-  Montana, — State  v.  Second  Judicial 

nelly  v,  Dickson,  76  Ind.  440,  disHn-  Dist.  Ct.,  20  Mont.  284. 

fuished  in   Favorite    v,    Deardorff,    84  New  York.  —  Verplanck  t/.  Mercantile 

nd.  555.     For  other  cases  discussing  Ins.  Co.,  2  Paige  (N.  Y.)438;  Kemp  v, 

the  requisite  allegations  see  Harris  z/.  Harding,  (Supm.  Ct.  Gen.  T.)  4  How. 

U.  S.  Savings  Fund,  etc.,  Co.,  146  Ind.  Pr.  (N.  Y.)  178;  People  v.  Albany,  etc., 

265;    Hursh    V.    Hursh,   99   Ind.    500;  R.  Co.,  55  Barb.  (N.  Y.)  344,  5  Lans. 

Pouder  v,  Tate,  96  Ind.  330;    Main  v.  (N.  Y.)  25,  reversed  on  other  grounds 

Ginthert,  92  Ind.  180;  Storm  v.  Erman-  57  N.  Y.    i6t;  People  v,  Albany,  etc., 

trout,  89  Ind.  214;    Brinkman  v,  Ritz-  R.  Co.,  i   Lans.  (N.  Y.)  308,  57  N.  Y. 

inger,  62  Ind.  358;    McCaslin  v.  State,  161;    Glines    v.   S.    S.    O.    Iron    Hall, 

44.1nd.  151.  (Supm.  Ct.  Spec.  T.)  22  Ci  v.  Pro.  (N.  Y.) 

ITorth  Carolina.  —  Formerly  all   that  437,  ajffirmedin  21  N.  Y.  Supp.  543. 

the  application  need  allege  was  that  Ohio,  —  Dwellei/.  Hinde,  8  Ohio  Cir. 

the  debtor  was  insolvent  and  the  prop-  Dec.  177. 

crty  insufficient  to  pay  the  mortgage  Virginia, — Virginia,  etc.,  Steel,  etc., 

debt;  but  by  Code  Civ.  Pro.  in  force  m  Co.  v.  Wilder,  88  Va.  942. 

1881,  §  215  (Clark's  Code  Civ.   Pro.,  IVasAington,  —  Larsen  t^.  Winder,  14 

1891,  §  379),  the  application  was  re-  Wash.  109. 

quired  to  show  that  **  the  property,  or  Indiana  Statnta.  —  Rev.  Stat.  (1881), 
its  rents  and  profits,  are  in  danger  of  §  1230  (Rev.  Stat.  1894,  §  1244),  pro- 
being  lost  or  materially  injured  or  Im-  vides  that  no  receiver  shall  be  ap- 
paired."  Oldham  v,  Wilmington  First  pointed  until  the  adverse  party  has 
Nat.    Bank,    84   N.    Car.    304,    citing  appeared,  or  has  had  reasonable  notice, 
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General  Allegationi.  —  General  allegations  or  averments  of  mere 
apprehensions  or  conclusions  of  the  applicant  that  an  emergency 
exists  are  in  every  case  insufficient.* 

k.  Verification.  —  A  petition  for  a  receiver  should  be  verified 
by  affidavit,  and  both  the  petition  and  the  verifying  affidavit  must 
be  positive,  as  must  also  other  affidavits  filed  in  support  of  or  in 
opposition  to  the  application,  but  if  the  petition  or  such  affidavits 
are  insufficient  in  this  respect  they  may  be  aided  by  affidavits 
which  meet  this  requirement.* 

except  upon  sufficient  cause  shown  by  where  the  receiver  is  appointed  with- 

affidavit.     But  this  has  been  construed  out    objection    being    made    on  such 

to  mean  that  cause  may  be  shown  by  ground.     Bass  v,  Wolff,  88  Ga.   427; 

the  bill,  by  affidavit,  or  even  by  oral  Russell  v,  Chicago  Trust,  etc.,  Bank, 

evidence;    in   other  words,  that  it  is  40    111.   App.   385,    reversed   on    other 

sufficient  if  it  appears  from  the  whole  grounds  in  139  III.  538. 

record  that  such  cause   was    shown.  Facts  Within  Defendant'i  Knowledge. — 

Sullivan   Electric   Light,   etc.,   Co.    v.  Under  the  N.  Y.  Code  of  Civ.   Pro., 

Blue,  142  Ind.  407,  cited  iti  Winchester  g  713,  which  provides  for  the  appoint- 

Electric  Light  Co.  v,  Gordon,  143  Ind.  ment  of  a  receiver  on  the  application  of 

681.  any  one  who  establishes  an  apparent 

1.  Alabama.  —  Florence  Bank  v,  U.  right  to  or  interest  in  property,  an  ap- 
S.  Savings,  etc.,  Co.,  104  Ala.  397;  Gil-  plication  made  on  information  and  be- 
reath  v.  Union  Bank,  etc.,  Co.,  (Ala.  lief  as  to  some  allegations  peculiarly 
1899)  25  So.  Rep.  581.  within  the  defendant's  knowledge  will 

Florida, — Jacksonville  Ferry  Co.  v.  suffice  to  authorize  the  appointment  in 

Stockton,  (Fla.  1898)  23  So.  Rep.  557.  an    action    to   foreclose    a    mortgage. 

Illinois.  —  Nusbaum  v.  Locke,  53  111.  Holland    Trust  Co.    v.    Consolidated 

App.  242.  Gas,  etc.,  Co.,  85  Hun  (N.  Y.)  454. 

Indiana.  -^  Wabash  R.  Co.  v.  Dyke-  Faets  Not  Denied  by  Defendant. —  In  an 

man,    133   Ind.    56;    Sullivan   Electric  action  by  the  attorney-general  for  the 

Light,  etc.,  Co.  v.  Blue,  142  Ind.  407.  appointment  of  a  receiver  for  an  in- 

New  Jersey.  —  Oakley    v.    Paterson  solvent  corporation,   a  charge  that  a 

Bank,  2  N.  J.  Eq.  173.  corporation  is  insolvent  is  sufficiently 

New     York.  —  Livingston    v.    State  verified  by  him  on  information  and  be- 

Bank,  26  Barb.  (N.  Y.)  304;  Atty.-Gen.  lief,   where  there  is  no  denial  by  the 

V,  Columbia  Bank,  i  Paige  (N.  Y.)  511;  corporation  of  the  fact.    Atty.-Gen.  v. 

Grace  v.  Curtiss,  (N.  Y.  City  Ct.  Gen.  Columbia  Bank,   i   Paige  (N.  Y.)  511, 

T.)3  Misc.  (N.  Y.)558:  Morgan  v.  Von  affirming   3    Wend.   (N.   Y.)   588.     See 

Kohnstamm,  9  Daly  (N.  Y.)  355.     See  also  Livingston  v.  State  Bank,  26  Barb, 

also  O'Connor  v.  Mechanics'  Bank,  54  (N.  Y.)  304,  5  Abb.  Pr.  (N.  Y.)  338. 

Hun  (N.  Y.)  272.  Sourcet  of  Information  and  BeHef.  —  It 

2.  Lindsay  v.  American  Mortg.  Co.,  has  been  held  in  some  cases  that  aver- 
97  Ala.  411;  Pollard  v.  Southern  Fer-  merits  made  on  information  and  belief 
tilizer  Co.,  (Ala.  1899)25  So.  Rep.  169;  are  insufficient  unless  the  applicant  sets 
Smith- Dimmick  Lumber  Co.  v.  Teague,  out  the  source  from  whence  he  derived 
(Ala.  1898)  24  So.  Rep.  4;  Burgess  v.  theinformation,  its  character,  and  when 
Martin,  III  Ala.  656;  New  South  Bldg.,  it  was  obtained.  Moritz  v.  Miller,  87 
etc.,  Assoc,  z/.  Willingham,  93  Ga.  218;  Ala.  331;  Blondheim  v.  Moore,  11 
Siegmund  v.  Ascher,  37  111.  App.  122:  Md.  365. 

Darcin  v.  Wells.  (Supm.  Ct.  Gen.  T.)  Bill  Used  at  Ai&davit.  — In  Young  v. 

61  How.  Pr.  (N.  Y.)259;  Com.  v.  Order  Rollins,  85  N.  Car.  489,  12  Am.  &  Eng. 

of  Vesta,  156  Pa.  St.  531,  33  W.  N.  C.  R.  Cas.  458,  it  was  held  that  a  bill  veri- 

(Pa.)  i;  Davis  v.  Reaves,  2  Lea(Tenn.)  fied  before  a  commissioner  for  the  state 

649;  Haines  v.  Carpenter,  i  Woods  (U.  of  North  Carolina,  resident  in  another 

S.)  262.     See  contra  Triebert  v.  Bur-  state,  authenticated  by  his  official  sig- 

gess,   II   Md.  452.     And  see  generally  nature  and  seal,  was  sufficient  as  an 

article  Verification.  affidavit,  and  that  it  need  not  be  deter- 

Defeots    Waived.  —  The    fact    that  a  mined  at  the  hearing  of  the  applicatioa 

verification  is  thus  defective  is  waived  for  a  receiver  whether  the  verificatloa 
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6.  Demnrren  and  Subsequent  Pleadings.  —  The  application  is  not 
a  pleading  which  may  be  attacked  by  a  demurrer,  nor  are  any 
subsequent  pleadings  for  the  purpose  of  forming  an  issue  neces- 
sary or  proper.* 

7.  Amending  Application.  —  The  application  can  be  amended 
under  the  laws  governing  amendments  to  pleadings,  whether  the 
facts  are  set  up  in  the  bill  or  by  petition.* 

8.  Affidavits — a.  In  General.  —  Evidence  maybe  given  in 
support  ofy  or  in  opposition  to,  the  application,  and  the  usual 

was  sufficient  to  support  the  bill  con-  and  apprising  the  party  of  all  the  cir- 

sidered  as  a  pleading.  cumstances  on  which  the  application  is 

AmftniHng   Yerlfleation,  —  Where   the  made,  so  as  to  enable  him  to  controvert 

affidavit    is  defective  a  new  affidavit  them  if  he  can,  be  not  regularly  and 

may  be  put  in.     Martin  v,  Burgwyn,  properly  denied  by  a  written  answer  on 

88  6a.  78;  Shannon  v,  Fechheimer,  76  oath,  the  whole  or  so  much  of  it  as  is 

Ga.  86;    Alspaugh  v,  Adams,  80  Ga.  not  denied   must,   by  analogy  to  the 

345.    See  also  Boykin  v.  Epstein,  87  course  of  this  court  in  similar  cases,  be 

Ga.  26.  taken   to  be  true."     Chase's  Case,   i 

1.  S.    S.    O.    Iron    Hall    z\    Baker,  Bland  (Md.)  206.     See  generally  article 

134  Ind.  293;  Steele  tr.  Aspy,  128  Ind.  Petitions,  vol.  16,  p.  500. 
367;   Bufkin  V,   Boyce.   104   Ind.    53;        Colorado  Statute.  —  Under  Code  Civ. 

Pressley  v.  Harrison,  102  Ind.  14,  sui  Pro.  1896,  g  164  (Code  1877   %  145),  the 

fu>m,  Pressley  z^.   Lamb,  105  Ind.  171;  application  for  a  receiver  must  be  by 

Pouder  v,  Tate,  96  Ind.  330;  Bitting  v.  petition  or  by  alleging  the  facts  in  the 

Ten   Eyck,  85    Ind.  357;  Verplank  v,  bill,  and  in  either  case  an  answer  may 

Caines,  i  Johns.  Ch.  (N.   Y.)  57;  Nor-  be  filed  making  an  issue  as  to  the  right 

for  V,  Busby,  19  Wash.  450.  to  have  a  receiver  appointed.     Jones 

Imtancos  of  Ezoeptioiii.  —  InNorfor  v.  v,  Leadville  Bank,  10  Colo.  464. 
Busby,  19  Wash.  450,  the  facts  going  to        2.  McCord    v,    Weil,   29  Neb.    682; 

show  the  right  to  a  receiver  were  con-  Pasco  v.  Gamble,  15  Fla.  562;  Pollard 

tained  in  the  bill  and  a  demurrer  thereto  v.  Southern  Fertilizer  Co.,  (Ala.  1899) 

was  sustained  by  the  court  below.     On  25  So.   Rep.   169;  Ft.    Payne  Furnace 

appeal  it  was  held  that  the  demurrer  Co.  v.  Ft.   Payne  Coal,  etc.,  Co.,  96 

might  be  regarded  as  an  objection  to  Ala.  472;   Stoffel  v    Sellers,   142  Ind. 

the  appointment  upon  the  facts  stated.  301,  139  Ind.  468.    And  see  generally 

See  also  Hurlbut  v.  Lookout  Moun-  article  Amendments,  vol.  i,  p.  458. 
uin,  (Tenn.  Ch.  1898)  49  S.  W.  Rep.        Defeots  Not  Treated  as  Cured.  —  On  the 

301.  hearing  of  the  application  the  court  is 

In  Hutchinson  v.  Michigan  City  First  confined  to  the  averments  and  those  in- 

Nat .  Bank,   133  Ind.  271,  the  bill  also  tendments   that  are  legitimately  and 

contained  the  facts.     An  answer  was  logically  drawn  from  them.     In  other 

filed,  one  count  of  which  alleged  de-  words,  amendable  defects  will  not  be 

fenses  against  the    appointment,   the  treated  as  cured  as  would  be  the  case 

other  defenses  to  the  cause  of  action,  with  a  bill  for  equitable  relief  on  a  mo- 

The  former  count  was  demurred  to  and  tion   to    dismiss  for   want  of  equity, 

the  demurrer  was  sustained.     No  ques-  Pollard  v.  Southern  Fertilizer  Co.,  (Ala. 

tion  was  made  as  to  the  correctness  of  1899)  25  So.  Rep.  169. 
this  method  of  raising  the  issue.  Effeot  of  Boquirement  of  Notice  on  Power 

Answer  May  Be  Filed  to  Petition  for  to  Amend.  —  The  fact  that  notice  must 
BeeeiTer.  —  *' The  defendants  have  not  be  given  of  an  application  for  a  re- 
thought proper  to  put  in  a  formal  an-  celver,  and  that  a  statement  must  be 
swer  in  writing  to  the  plaintiff's  pe-  contained  in  such  notice  showing  the 
tion,  but  have  been  content  with  show-  papers  on  which  it  is  based,  does  not 
ing  cause  verbally.  If  a  petition  of  prevent  the  granting  of  amendments  in 
this  kind,  bringing  before  the  court  a  furtherance  of  justice  upon  the  hearing, 
matter  which  could  not  have  been  made  a  reasonable  opportunity  being  given 
the  subject  of  a  mere  motion,  because  to  the  adverse  party  to  defend  against 
of  the  necessity  of  putting  upon  the  the  application  as  amended.  McCord 
record  the  new  facts  therein  set  forth,  v,  Weil,  29  Neb.  682. 
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practice  is  to  present  it  in  affidavits ;  ^  though  it  is  within  the 
discretion  of  the  court  to  hear  oral  evidence.* 

b.  Reply  Affidavits.  —  Where  new  matter  is  contained  in 
affidavits  opposing  the  application,  the  moving  party  may  file 
affidavits  in  reply  thereto.  • 

c.  Additional  Affidavits.  —  To  grant  or  refuse  a  request 
made  at  the  hearing,  for  leave  to  file  additional  affidavits,  is 
within  the  discretionary  power  of  the  court,*  and  the  court  may 
in  its  discretion  prescribe  limits  within  which  the  parties  must 
keep  in  presenting  the  case  on  affidavit.* 

d.  Serving  Copies  of  Affidavits.  —  In  some  states  it  is 
required  that  copies  of  the  affidavits  intended  to  be  used  at  the 
hearing  shall  be  served  on  the  adverse  party,  or  notice  of  their 
having  been  filed  in  court  given  to  him,  that  he  may  prepare  to 
meet  them ;  otherwise  they  will  not  be  entitled  to  consideration.* 

e.  Pleadings  as  Affidavits  —  (i)  In  General.  —  The  bill  and 
answer  in  the  pending  suit  may  be  treated  as  affidavits  at  the 
hearing  if  they  are  positively  sworn  to  and  contain  essential  alle- 
gations of  fact.'' 

1.  Micou  V.  Moses,  72  Ala.  439;  Againit  Appointmsnt.  —  In  Minnesota  z, 
Bitting  V,  Ten  Eyck,  85  Ind.  360;  Nay-  rule  of  court  that  evidence  on  the 
lor  V.  Sidener,  106  Ind.  179;  S.  S.  6.  hearing  of  orders  to  show  cause  shall 
Iron  Hall  v.  Baker,  134  Ind.  293;  be  by  affidavit  does  not  apply  to  the 
Kean  v,  Colt,  5  N.  J.  Eq.  365;  Schlecbt's  heanng  on  a  i>etition  for  a  receiver,  no 
Appeal,  60  Pa.  St.  175.  matter  how  the  adverse  party  has  been 

Bight  to  Open  and  Close.  —  An  appli-  brought  into  court.  Prouty  v.  Hallo- 
cant  for  a  receiver  is  an  actor  or  party  well,  53  Minn.  488. 
who  submits  a  motion  or  special  mat-  8.  Rankin  v,  Rothschild,  78  Mich.  10; 
ter  springing  out  of  the  cause,  within  Sobernheimer  v.  Wheeler,  45  N.  J.  Eq. 
the  meaning  of  a  rule  of  court,  and  is  614;  Young  v.  Rollins,  85  N.  Car.  485. 
entitled  to  open  and  close.  Allen  v,  4.  Levenson  v,  Elson,  88  N.  Car.  182; 
Cooley,  53  S.  Car.  414.  And  see  gen-  Farmers'  Nat.  Bank  v.  Backus,  64 
erally  article  Open  and  Close,  vol.  15,  Minn.  43. 
p.  181.  Additional  Affidavits  After  Eeaiing.  — 

2.  State  V.  Egan,  62  Minn.  280;  It  is  not  an  abuse  of  discretion  for  the 
Prouty  V.  Hallowell,  53  Minn.  488;  court  to  refuse  to  hear  mere  corrobora^ 
Naylor  v.  Sidener,  106  Ind.  179;  Sulli-  tive  affidavits  after  having  already 
van  Electric  Light,  etc.,  Co.  v.  Blue,  allowed  a  full  bearing.  Farmers*  NaL 
142  Ind.  407;  City  Nat.  Bank  v.  Dun-  Bank  v.  Backus,  64  Minn.  43. 

ham,  18  Tex.  Civ.  App.  184.     See  also  6.  Peacocks/.  Peacock,  i6Ves.  Jr.  49, 

Chase's  Case,  i  Bland  (Md.)  206.  6.  Jacobs  v.  Miller,  10  Hun  (N.  Y.) 

Oral  Evidence  in  Exoeptional  Cases  Only.  230;  Brundage  v.  Home  Sav.,  etc., 
—  In  State  v,  Egan,  62  Minn.  280,  it  Assoc,  11  Wash.  277;  Larsen  v.  Win- 
was  said:  '*  It  is  wholly  discretionary  der,  14  Wash.  109;  Hungerford  v. 
with  the  court  whether  or  not  he  hears  Cushing,  8  Wis.  320. 
such  a  motion  on  oral  evidence,  and  it  The  Olijaotion  that  Affidavits  Were  Hot 
is  only  in  exceptional  cases  that  he  Served  in  nme  should  be  taken  by  re- 
should  do  so.'*    .  quest  to  postpone  the  hearing,  and  not 

Depositioiifl.  —  Filing    a    voluminous  by    objecting    to    their    being    read. 

deposition  containing  much  irrelevant  Sobernheimer  v,  Wheeler,  45  N.  J.  Eq. 

matter  is  not  good  practice  where  an  614. 

affidavit  containing  extracts  pertinent  The  objection  must  be  made  in  dae 

to  the  hearing  could  have  been  taken  course  in  the  court  below,  and  cannot 

therefrom.     Micou  v.   Moses,  72  Ala.  be  raised  for  the  first  time  on  appeal. 

439*  Rankin  v,  Rothschild,  78  Mich.  10. 

Xvld«no6    on   (Mm  to    flhow    Oaue  7.  Katz  v.  Brewington,  71  Md.  79; 
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(2)  Effect  of  Answer  on  Appointment  —  (a)  Aanm  Denying  EqnitiM 
of  BilL  —  Where  the  hearing  takes  place  after  the  answer  has  been 
filed  in  the  pending  suit,  the  general  rule  is  that  no  interlocutory 
order  appointing  a  receiver  will  be  made,  if  the  answer  is  positively 
verified  and  fully  denies  or  explains  away  the  cause  of  action  set 
up  in  the  bill,^  and  at  one  time  the  answer  could  not  be  disproved 
by  the  applicant,*  but  this,  according  to  many  authorities,  may 

Rankin  v.   Rothschild,   78    Mich.    10;  iVest     Virpnia.  —  McCandless     v. 

Ladd  V.  Harvey,  21  N.  H.  514;  Brown-  Warner,  26  W.  Va.  782;  Wilson  v.  Mad- 

ing  V.   Bettis,  8    Paige  (N.  Y.)    568;  dox,  (W.  Va.  1899)  33  S.  E.  Rep.  775, 

Pearce  v.  El  well,  116  N.  Car.  595;  City  which  latter  case  was  decided  under  a 

Nat.  Bank  v.  Bridgers,  114  N.  Car.  381;  statute. 

Rheinstein  v.  Bixby,  92  N.  Car.  307;  England. — Fogarty  v.  Burke,  i  Con. 

Young  V,  Rollins,  85  N.  Car.  485;  Fair-  &  L.  565,  2  Dr.  &  War.  580. 

bairn  v,  Fisher,  4  Jones  Eq.  (N.  Car.)  Analogous  to  Bala  on  BiU  for  Iijiuio- 

390;  Jay  V,  Squire,  5  Ohio  Dec.  318;  tion.  —  This  rule  that  a  receiver  will 

Wilson  v.  Maddox,  (W.  Va.  1899)  33  S.  not  be  appointed  after  answer  where 

E.  Rep.  775;  Ryder  r.  Bateman,  93  Fed.  the  equities  of  the  bill  are  fully  denied 

Rep.  16;  Goodman  f.  Whitcomb,  I  Jac.  is    analogous  to  the   well-established 

&  W.    570;    Kershaw   v.   Mathews,   i  rule  to  the  same  effect  applied  in  pro- 

Russ.  362.     See  also  Allen  v.  Dallas,  ceedings  for  an  injunction.    Simmons 

etc.,  R.  Co.,  3  Woods (U.  S.)3i6,  i  Fed.  v.  Henderson,  Freem.  (Miss.)  493.    Sec 

Cas.  No.  221;  Morris  v.  Branchaud,  52  generally  article  Injunctions,  vol.  10, 

Wis.  187;  O'Donnell  v.  Dam,  10  Ohio  pp.  1000,  1048. 

Dec.  (Reprint)  48,  18  Cine.  L.  Bui.  203.  The  Season  for  the  Bole  is  the  doctrine 

When   Bill  Mot   Considflred.  -^  If  the  of  the  early  equity  practice  that  com- 

case  is  not  tried  on  the  petition  and  pelled  an  answer  on  oath ;  the  plaintiff 

answer  alone,  but  there  is  a  regular  having  addressed  himself  to  the  con- 

hearing  on  evidence  taken  orally  or  science  of  the  defendant  and  made  him 

otherwise,  the  allegations  in  the  peti-  his  witness,  he  could  not  disprove  the 

tion  will  not  be  considered  as  evidence,  evidence  given  by  him.    Thompson  v. 

City  Nat.  Bank  v.  Dunham,  18  Tex.  Diffenderfer.  i  Md.  Ch.  489;  Cameron 

Civ.  App.  184.  V.    Groveland    Imp.    Co.,    20   Wash. 

1.  Alabama.  —  McCuUough  v.  Jones,  169. 

91  Ala.  186.  ConleHionaad  Avoidanoe.  —  An  answer 

California,  —  Williamson  v,  Monroe,  In  confession  and  avoidance,  to  have 

3  Cal.  383.  this  effect,  must  allege  a  complete  de- 
Districl  of  ColumHam  —  PhcenixMut.  fense.    Thus  a  plea  of  infancy  In  an 

L.  Ins.  Co.  V.  Grant,  3  MacArthur  (D.  action  between  partners  for  a  dissolu- 

C.)  220.  don  raises  an  immaterial  issue  and  is 

Georgia,  —  Rhodes  v,  Lee,  32  Ga.  470;  no  bar  to  the  appointment  of  a  re- 
Cohen  V.  Meyers,  4a  Ga.  46.  ceiver.    Bush  v,   Linlhicum,   59  Md. 

Indiana.  —  Barton      v.      Enterprise  344. 

Loan,    etc.,    Assoc.,     114  Ind.    226;  Denial  of  Property.  —  And  the  same 

Hutchinson  v.  Michigan  City  First  Nat.  may  be  said  of  an  answer  denying  that 

Bank,'i33  Ind.  271.  the  defendant  has  any  property,  made 

Maryland,  —  Drury    v.    Roberts,    2  to   a    creditor's    bill.     Bloodgood    v. 

Md.  Ch.  i6i.  Clark,  4  Paige  (N.  Y.)  574;  Browning 

Michigan.  —  yicComhs  v,  Mcrryhew,  v.  Bettis,  8  Paige  (N.  Y.)  568;  Fuller  v. 

40  Mich.  721.  Taylor,  6  N.   J.   Eq.   301;    Dutton  tr. 

New  Jersey. — Parkhurst  v.  Muir,  7  Thomas,  97  Mich.  93;  Rankin  z^.  Roths- 

N.  J.  £q.  307;  Coddington  v.  Tappan,  child,  78  Mich.  10;  Tumbull  v.  Prentiss 

26  N.  J.  Eq.  141.  Lumber  Co.,  55  Mich.  387;  Shainwald 

North  Carolina. — Fairbaim  v.  Fisher,  v.  Lewis,  7  Sawy.  (U.  S.)  148;  Coates 

4  Jones  Eq.  (N.  Car.)  390.  v.  Wilkes,  92  N.  Car.  376. 
Pennsylffania.  —  Crombie  v.  Order  of  2.  Norway  v.  Rowe,  19  Ves.  Jr.  148; 

Solon,  157  Pa.  St.  588.  Peacock  v.  Peacock,    16  Ves.  Jr.  49; 

Virginia,  —  Seay   v,  Schue,  83  Va.  Connor   v.  Allen,  Harr.  (Mich.)  371 ; 

838.  Ladd  V.  Harvey,  2X  N.  H.  514. 
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now  be  done,  and  a  receiver  appointed  or  refused  on  the  merits  ot 
the  whole  case  as  made  at  the  hearing.^ 

In  Snita  Between  Partnen,  if  an  answer  denies  the  existence  of  the 
partnership  relation,  the  issue  under  the  modern  practice  will  be 
determined  on  affidavits.*    An  early  English  practice  was  to  direct 

BeoeiTer  for  Mortgagee  in  PoMeeilon.—  ii8  N.  Car.  6oi;  Lovett  v.  Slocumb, 

This    early    practice   still    obtains,   it  109  N.  Car.  iia 

seems,  on  bills  to  redeem  brought  by  North  Dakota,  —  Grandin  v.  La  Bar, 

mortgagors  against  mortgagees  in  pos-  2  N.  Dak.  206. 

session;  and  a  sworn  answer  or  affi-  Pennsylvania,  —  Crombie  £/.  Order  of 

davit  of  the  latter  that  any  part  of  the  Solon,  157  Pa.  St.  588;  Pottsville  Lum- 

debt  remains   unpaid   cannot  be  con-  ber,  etc.,  Co.  v.  Kopitzsch  Soap  Co.,  13 

tested  for  purposes  of  the  appointment  Pa.  Co.  Ct.  139. 

of  a  receiver  until  the  final  hearing.  Tennessee,  —  Richmond  v,   Yates,   3 

O'Donnell  v.  Dum,  10  Ohio  Dec.  (Re-  Baxt.  (Tenn.)204. 

print)  48,  18  Cine.  L.  Bui.  203;  Quinn  Texas, — San  Antonio,  etc.,  R.  Co.  v. 

V,  Brittain,  3  Edw.  (N.  Y.)  314;  Bolles  Davis,  (Tex.  Civ.  App.  1895)  30  S.  W. 

V.  Duff,  (Supm.  Ct.  Spec.  T.)  35  How.  Rep.  693;  City  Nat.  Bank  v.  Dunham, 

Pr.  (N.  Y.)  481,  citing  Patten  v,  Acces-  18  Tex.  Civ.  App.  184. 

sory  Transit  Co.,  (Supm.  Ct.  Gen.  T.)  Washington,  —  Sengfelder  v.  Hill,  16 

4  Abb.  Pr.  (N.  Y.)  235;    Beverley  v.  Wash.  355. 

Brooke,   4   Gratt.    (Va.)   187;    Berney  JVesi    Virginia, -^WiXwyn    v,    Mad- 

V.   Sewell,    I  Jac  &  W.  628;  Rowe  v,  dox,    (W.    Va.    1899)  33    S.   E.   Rep. 

Wood,   2  Jac.   &  W.  554;  Quarrell  v,  775. 

Beckford,  13  Ves.  Jr.  377;  Codrington  United  States,  —  Allen  v.  Dallas,  etc., 

V,  Parker,  16  Ves.  Jr.  469.  R.  Co.,  3  Woods  (U.  S.)  316.  i  Fed. 

1,  California,  —  Williamson  v,  Mon-  Cas.  No.  221;  St.  Louis,  etc.,  R.  Co.  v, 

roe,  3  Cal.  383.  Dewees,  23  Fed.   Rep.  519.    See  also 

Georgia,  —  Terrell  v.  Gkxldard,  18  Ga.  Union  Mut.  L.  Ins.  Co.  v.  Union  Mills 

664;  Rhodes  v,  Lee,  32  Ga.  470;  Mayo  Plaster  Co.,  37  Fed.  Rep.  286. 

V,  McPhaul,  71  Ga.  758.  England,  —  Goodman  v,   Whitcomb, 

Idaho.  —  Sweeny  v,  Mayhew,  (Idaho  i  Jac.  &  W.  569;  Lloyd  v.  Passingham, 

1899)  56  Pac.  Rep.  85.  16  Ves.  Jr.  69. 

Illinois,  —  Edwards  v,   Rodgers,  41  Ireland,  —  Bell  v,  M'Loghlin,  Flan. 

111.  App.  405.  &  Kel.  272. 

Indiana,  —  Bufkln     v,    Boyce,     T04  Defense  Must  Be  Diftinetly  Stated. — To 

Ind.  53.  resist  successfully  an  application  the 

lotva,  —  Callanan  v,  Shaw,  19  Iowa  defense  must  be  distinctly  stated,  in 

184.  order  that  the  plaintiff  may  meet  it  if 

Maryland,  —  Voshell  v,  Hynson,  26  he  can,  and  that  on  the  whole  evidence 

Md.  83;  Walker  v.  House,  4  Md.  Ch.  the  court  may  form  a  judgment  as  to 

39;  Thompson  v.  Diffenderfer,   i  Md.  its  validity  or  probable  validity.   Alkins 

Ch.  489.  V,  Blain,  13  Grant  Ch.  (U.  C.)  646. 

Michigan,  —  Connor  v,  Allen,  Harr.  8.  Illinois,  —  Leeds  v,  Townsend,  74 

(Mich.)  371;  Rankin  v,  Rothschild,  78  111.  App.  444. 

Mich.  10.  Kansas,  —  Hottenstein  v,  Conrad,  9 

Mississippi,  —  Simmons    v,   Hender-  Kan.  436. 

son,    Freem.    (Miss.)    500;    Vause    v,  Maryland.  —  Heflebower  v.  Buck,  64 

Woods,  46  Miss.  120.  Md.  15;  Kerr  v.  Potter,  6  Gill  (Md.) 

New  Jersey,  —  New   Foundland    R.  404,  reversed  on  other  grounds  6  Gill 

Constr.  Co.  v.  Schack,  40  N.  J.  Eq.  222;  (Md.)  423. 

Long  Dock  Co.  v.  Mallery,  12  N.  J.  Eq.  New  Jersey,  — Guild  v.  Meyer,  56  N. 

431,  cited  in  Brassey  r.  New  York,  etc.,  J.  Eq.  183. 

R.  Co.,  19  Fed.  Rep.  663;  Coddington  New     York,  —  Waterbury    v,    Mer^ 

v,  Tappan,  26  N.  J.  Eq.  141.  chants'  Union  Express  Co.,   50  Barb. 

AVw  K?r>t.  —  Henn  ».  Walsh,  2  Edw.  (N.    Y.)    157:    McCarty    v.    Sunwix, 

(N.  Y.)  129;  Waterbury  v.  Merchants'  (Supm.  Ct.  Spec.  T.)  16  Misc.  (N.  Y.) 

Union  Express  Co.,  50  Barb.  (N.  Y.)  132;  Goulding  v.  Bain,  4  Sandf.  (N.  Y.) 

157.  716;  Buchanan  v.  Comstock,  57  Barb. 

North  Guri^A'iM.— Whitehead  v.  Hale,  (N.  Y.)  568;  Savage  v,  Webber,  5  Knlp 
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the  issue  to  be  tried  by  a  jury  and  determined^  before  passing 
upon  the  application.^ 

Bttdng  Vp  DflfeiiMi  in  AiBdaTlta.  —  Where  the  hearing  is  on  notice, 
but  takes  place  before  the  answer  to  the  bill  has  come  in,  the  affi- 
davits of  the  defendant  in  opposition  to  the  application  may  con- 
tain his  defenses  to  the  cause  of  action,  and  they  will  be  entitled 
to  the  same  effect  as  an  answer  would.' 

(b)  AdadMionf  in  Aniwer.  —  Equities  of  the  bill  which  the  answer 
admits,  in  accordance  with  the  general  rule  of  equity  practice, 
will  be  taken  as  true,  and  need  not  be  supported  by  evidence.* 

9.  Innes  Made  by  Application.  —  The  Prindpal  iBine  made  by  an 
interlocutory  application  for  a  receiver  is,  of  course,  whether  upon 


(Pa.)  91; 
(Pa.)  13, : 


Simms  v.  Brouse,  10  Phila.  1.  Guild  v.  Meyer,  56  N.  J.  £q.  183; 

30  Leg.  Int.  (Pa.)  84.  Goulding  v.  Bain.  4  Sandf.  (N.  Y.)  716; 

Washington,  —  Wales   v,    Dennis,   9  Peacock  v.  Peacock,   16   Ves.  Jr.  49; 

Wash.  308.  Fairburn  v.   Pearson,  2  Macn.   &  G. 

Seesonfl  for  Controverting  Answer. —  144. 
In  Holtenstein  v,  Conrad,  9  Kan.  436,  2.  O'Donnell  v.  Dum,  10  Ohio  Dec. 
which  was  an  action  between  partners  (Reprint)  48,  18  Cine.  L.  Bui.  203; 
for  dissolution,  the  doctrine  that  the  Cameron  v.  Groveland  Imp.  Co.,  20 
answer  cannot  be  disproved  is  thus  Wash.  169,  citing  Whitehouse  v.  Point 
controverted  by  Brewer,  J. :  **  It  would  Defiance,  etc.,  R.  Co.,  9  Wash.  558; 
be  opening  the  door  to  a  great  deal  of  National  Park  Bank  v.  Goddard,  131 
wrong  to  hold  that  by  simply  denying  N.  Y.  ^x^^^affirming  62  Hun  (N.  Y.)  31; 
the  existence  of  a  partnership,  a  party  Jervis  v.  White,  6  Ves  Jr.  738;  Vaun  v. 
in  possession  of  large  amounts  of  part-  Barnett,  2  Bro.  C.  CT.  158;  Grenfell 
nership  property  could  hold  that  posses-  v.  Windsor,  2  Beav.  544.  See  also 
sion  until,  af-ter  the  delay  of  a  suit,  the  Sengfelder  v.  Hill,  16  Wash.  355; 
verdict  of  a  jury  had  established  the  Brinkman  v,  Ritzinger,  82  Ind.  358. 
partnership.  It  would  often  result  in  8.  Gage  tr.  Smith,  79  111.  219;  Runals 
real  victory  to  the  wrongdoer.  A  court  v.  Harding,  83  111.  75,  distinguishing 
having  the  right  to  hear  testimony  as  Sioux  City  First  Nat.  Bank  v.  Gage,  79 
to  a  fact  upon  a  motion  has  a  right  to  111.  207;  Payne  v,  Atterbury,  Harr. 
find  as  to  the  existence  of  that  fact.  (Mich.)  414;  State  v.  New  England 
Wherever  an  application  for  a  receiver  Bank,  55  Minn.  139;  Jay  v.  Squire,  5 
in  a  partnership  case  is  made,  the  court  Ohio  Dec.  318;  Dc  Rustafjaell  t/.  De 
has  to  hear  some  testimony  as  to  the  Rustafjaell,  (C.  PI.)  43  W.  N.  C.  56; 
existence  of  the  partnership.  Or-  Schenck  v.  Pcay,  Woolw.  (U.  S.)  175, 
dinarily  there  is  on  this  point  no  21  Fed.  Cas.  No.  12,450;  Norway  v, 
counter  testimony;  yet  the  court  finds.  Rowe,  19  Ves.  Jr.  144;  Hugonin  v. 
on  the  testimony  presented  on  the  mo-  Baseley,  13  Ves.  Jr.  105;  Jones  v.  Pugh, 
tion,  that  there  was  a  partnership.  8  Ves.  Jr.  71;  Stitwell  v.  Williams,  6 
Without  such  finding  it  could  not  ap-  Madd.  49.  See  also  Jones  v.  Dough- 
point  a  receiver.  Having  power  to  erty,  10  Ga.  282;  Young  t^.  Rollins,  85 
make  such  a  finding,  that  power  is  not  N.  Car.  485;  Union  Mut.  L.  Ins.  Co.  t/. 
taken  away  by  the  introduction  of  Kellogg,  24  Fed.  Cas.  No.  i4,373>  5  W. 
counter  testimony.    It  must  still  find  as  N.  C.  (Pa.)  477. 

to  the  fact.  If  there  be  much  contra-  Bight  of  Complainant  Hot  Denied.  —  In 
diction  in  the  testimony,  it  may  require  Bloodgood  t/.  Clark,  4  Paige  (N.  Y.) 
proof  of  additional  facts,  such  as  the  574,  the  court  said:  "  Where  the  sworn 
insolvency  of  the  defendant,  before  bill  of  the  complainant  shows  that  he 
making  any  appointment.  But  still  its  has  an  equitable  right  to  all  the  funds 
power  to  examine  the  testimony  and  and  property  of  the  defendant,  to  sat- 
determine  as  to  the  fact  remains,  isfy  bis  debt,  if  the  right  of  the  corn- 
Whatever  a  court  may  examine  into  on  plainant  is  not  denied  by  the  defendant, 
motion,  it  may  also  determine.  Its  in  answer  to  the  application  for  a  re- 
determination, for  the  purposes  of  the  ceiver,  there  can  be  no  good  reason 
motion,  establishes  the  fact."  why  the  complainant  should  not  have 
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the  facts  alleged  in  it,  and  the  evidence  given  in  affidavits  or 
otherwise,  a  receiver  should  be  appointed.  The  main  issues 
involved  in  the  pending  suit  are  not  necessarily  then  before  the 
court.* 

A  Gen«nd  View  of  the  8eq^  of  the  Floadlngi  in  the  pending  suit  and 
the  issues  made  therein  should,  however,  be  taken,  and  if  the 
bill  does  not  state  a  cause  of  action,  or  if  it  appears  improbable 
that  the  relief  asked  will  ultimately  be  granted,  the  application 
should  be  refused  without  a  hearing  upon  its  merits.* 

a  receiver  appointed,  to  preserve  the  that  pleading  will  be  considered  in  so 

property  from  waste  or  loss.'*     Quoted  far  as  it  bears  on  the  question  of  the 

with  approval  in  Shainwald  v.  Liewis,  appointment.     Bufkin  v,   Boyce,   104 

6  Fed.  Rep.  753.  Ind.  53.     See  also  Pollard  r.  Southern 

1.  Colorado.  —  Kelley    v,    Boettcher,  Fertilizer  Co.,  (Ala.  1899)  25  So.  Rep. 

89  Fed.  Rep.  125.  169;  sapra^  VI.  8.  e.  Pleadings  as  AJjU 

Georgia.  —  Gardner   v.    Howell,   60  davits, 

Ga.  II.  Titlo  to  BonU  and  ProllU.~On  the 

Indiana^  —  Bufkin    v.     Boyce,     104  hearing  of  an  application,  made  by  a 

Ind.  53.  first  mortgagee,  for  a  receiver  of  prop- 

lowa.  —  Clark  v.  Raymond,  84.  Iowa  erty  already   in   the   possession  of  a 

351.  receiver  appointed  in  an  action  to  fore- 

Kansas,  —  Hottenstein  v.  Conrad,  9  close  a  subsequent  mortgage,  the  title 

Kan.  438.  to  the  rents  and  profits  in  his  custody 

Maryland,  —  Heflebower  v.  Buck,  64  will    not    be    adjudicated.       Holland 

Md.  15;  Everett  v.  Avery,  19  Md.  136.  Trust  Co.  v.  Consolidated  Gas,  etc.. 

New  York,  —  Copous  v.  Kauffman,  8  Co.,  85  Hun  (N.  Y.)  454. 

Paige  (N.Y.)  583;  Orphan  Asylum  Soc.  The  proper  time  for  a  mortgagor  to 

V.  McCartee,  Hopk.  (N.  Y.)  429;  Conro  assert  his  right  to  the  rents  as  exempt 

V,  Gray,  (Supm.  Ct.  Gen.  T.)  4  How.  in  an  action  to  foreclose  a  mortgaged 

Pr.  (N.  Y.)  166;  Hildreth  v.  Burkhalter,  lien  is  upon  the  hearing  of  the  motion 

(Supm.  Cl  Spec.  T.)  21  N.  Y.  Supp.  or    complaint    for    the    appointment. 

549.  Storm    V,    Ermantrout,    89    Ind.  214, 

North  Carolina,  —  Forsaith  Mach.  Co.  citing  Newcome  v.  Wiggins,  78   Ind. 

V,  Hope  Mills  Lumber  Co.,  109  N.  Car.  306. 

576;  Rheinstein  v.  Bixby,  92  N.  Car.  8.  Alabama.  —  Warren  v.  Pitts,   114 

307,  citing  Levenson  v.  Elson,  88  N.  Ala.  65;  Florence  Bank  v.  U.  S.  Sav- 

Car.  182.  ings,  etc.,  Co.,  104  Ala.  297;  Builders', 

North  Dakota, — Grandln  v.  La  Bar,  etc.,  Supply  Co.  v,  Lucas,  (Ala.  1898) 

3  N.  Dak.  206.  24  So.  Rep.  416;  Ashurst  v.  Lehman, 

Ohio,  —  McGrath  r.  Co  wen,  57  Ohio  86  Ala.  370. 

St.  385;  Jay  V.  Squire,  5  Ohio  Dec.  318.  California. —  Copptv   Hill  Min.  Co. 

South  Carolina,  —  Pelzer  v.  Hughes,  v,  Spencer,  25  Cal.  11;  Bennallack  v, 

27  S.  Car.  408.  Richards,    (Cal.   1899)   58    Pac.   Rep. 

Texas,  —  Houston    Cemetery  Co.  v,  65. 

Drew,  13  Tex.  Civ.  App.  536.  Colorado,  —  Kelley  v.   Boettcher,  89 

West  Virginia,  —  Pyles  v.  Riverside  Fed.  Rep.  125. 

Furniture  Co.,  30  W.  Va.  123;  Wagner  Florida, — West  v.  Chasten,  12  Fla. 

V.  Coen,  41  W.  Va.  351.  315;  Walker  v.  Drew,  90  Fla.  918. 

United  States,  —  Lenox  v,  Notrebe,  Georgia,  —  Empire     Hotel     Co.     v, 

HempsL  (U.  S.)  225;  McHenry  v.  New  Main,  98  Ga.  176. 

York,  etc.,  R.  Co.,  25  Fed.  Rep.  114;  Illinois,  —  People  v,  Weigley,  155  111. 

Mercantile  Trust  Co.  v,  Missouri,  etc.,  491,  10  Nat.  Corp.  Rep.  123,  affirming  51 

R.  Co.,  41  Fed.  Rep.  8.  111.  App.  51;  Hopper  v,  Davies,  70  lU. 

England,  —  Blakene^  v,   Dufaur,  15  App.  682;  Gilbert  v.  Block,  51  111.  App. 

Beav.  40;  Skinners'  Co.  v,  Irish  Soc.,  527. 

I  Myl.  &  C.  162;  Hugonin  v,  Baseley,  Indiana,  —  McGoldrick  v.  Slevin,  43 

13  Ves.  Jr.  107.  Ind.  522. 

Av^Ueation  Gontainod  in  BilL  —  Where  Iowa,  —  Gofer  v.  Echerson,  6  Iowa 

the  application  is  made  In  the  bill  itself  503;  Saylor  v.  Mockbie,  9  Iowa  209. 
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TMhaioal  Defaets.  —  Where  the  bill  states  a  cause  of  action  with 

sufficient  accuracy  to  support  a  decree  for  the  relief  asked,  a 
receiver  will  not  be  refused  because  of  technical  inaccuracy,  or 
because  all  the  parties  interested  are  not  before  the  court.* 

Kansas.  —  El  wood  v,  Greenleaf  First  Wisconsin,  —  Ahlhauber  v,  Doad,  74 

NaL  Bank,  41  Kan.  475.  Wis.  400. 

Maine,  —  Hinkley  v,  Blethen,  78  Me.  United     States.  —  Appleton     Water- 

221.  works  Co.  V.  Central  Trust  Co.,  93  Fed. 

Maryland.  —  Condon  v.  Mutual  Re-  Rep.  286;  Ryder  v.  Bateman,  93  Fed. 

serve  Fund  L.  Assoc.,  ^d.   1899)  42  Rep.  16;  Texas,  etc.,  R.  Co.  v.  Rust, 

AU.  Rep.  944;  Chase's  Case,  i  Bland  17  Fed.  Rep.  275;  Wilkinson  v.  Dobbie, 

(Md.)  206.  12  Blatchf.  (U.  S.)  300. 

Massachusetts,  —  Amy    v.   Manning,  England.  —  Bainb ridge  v,  Baddeley, 

149  Mass.  487.  3  Macn.  &  G.  419;  Owen  v.  Homan,  3 

Michigan.  —  Gould  v,  Tryon,  Walk.  Macn.  &  G.  378,  affirmed 4.  H.  L.  Cas. 

(Mich.)  353.  997;  Watkins  v.  Brent,  i  Myl.  &  C.  102; 

N^ew  Jersey.  —  Blair  v.  Green,  45  N.  Jones  v.  Frost,  3  Madd.  9;  In  re  Ivory, 

J.  Eq.  676.  10    Ch.    D.   372;    Lancashire  v.  Lan- 

JVew  York,  —  Hamilton  v.  Accessory  cashire,    9   Beav.    120;     Mordaunt    v. 

Transit  Co.,  (Supm.  Ct.   Spec.  T.)  13  Hooper,  Ambl.  311. 

How.  Pr.(N.  Y.)  108;  Buffalo  Chemical  Ireland.  —  Houlditch     v.     Donegal, 

Works  V,  Bank  of  Commerce,  79  Hun  Beatty  146. 

(N.  Y.)93;  National  Park  Bank  v.  God-  Bight  to  mtimate  BeUef  Domandad.— 
dard,  131  N.  Y.  494,  affirming  62  Hun  '*  After  some  discussion  upon  the  sub- 
(N.  Y.)3i;  Parker  v.  Moore,  3  Edw.  (N.  ject,  it  seems  to  have  been  reasonably 
Y.)  234;  Gregory  v.  Gregory,  33  N.  Y.  well  settled  that,  *  as  a  rule,  a  receiver 
Super.  Ct.  I;  Bangs  v.  Mcintosh,  23  will  not  be  appointed  during  the  prog- 
Barb.  (N.  Y.)  591.  ress  of  a  cause,  unless   there   is   the 

North  Carolina.  —  Forsaith  Mach.  strongest  reason  to  believe  that  the 
Co.  V,  Hope  Mills  Lumber  Co.,  109  N.  plaintiff  is  entitled  to  the  relief  de- 
Car.  576.  manded   in   his   complaint.*     »     »    » 

North  Dakota.  —  Cutter  v.  Pollock,  7  Although  it  would  be  improper,  upon  a 

N.  Dak.  631;  Grandin  v.  La  Bar,  2  N.  preliminary  motion,  to  inquire  into  or 

Dak.  206.  express  any  opinion  as  to  the  merits  of 

Ohio.  —  American  Loan,  etc.,  Co.  v.  the  case,  the  terms  of  the  rule  indicated 

Toledo,  etc.,  R.  Co.,  29  Fed.  Rep.  416;  above  seem  to  make  it  necessary,  upon 

Mitchell  V.  McCuUough,  12  Ohio  Cir.  an  application  for  a  receiver,  to  take  at 

Ct.  763,  4  Ohio  Cir.  Dec.  471.  least  a  general  view  of  the  scope  of 

Pennsylvania.  —  Inskeep  v.  Hook,  8  the  pleadings  and  the  issues  made." 

Pa.  Dist.  241;  Schacht  v.  Eschbacher,  7  Pelzer  v.  Hughes,  27  S.  Car.  408. 

Pa.  Dist.  437.  Bill  Hot  Aided  by  AppUoation,  AuBwer, 

South  Carolina,  —  Pelzer  v.  Hughes,  or  Afftdavits.  —  The  bill  itself  must  state 

27  S.  Car.  408.  the  cause  of  action  for  the  relief  sought. 

Tennessee.  —  Hurlbut      v.     Lookout  Allegations  in  a  petition  for  a  receiver 

Mountain,  (Tenn.   Ch.   1898)  49  S.  W.  cannot  be  considered  as  supplementing 

Rep.  301.  the   bill   in   this  particular.     Pasco  v, 

Texas.  —  Houston  Cemetery  Co.  v.  Gamble,  15  Fla.  562. 

Drew,  13  Tex.  Civ.  App.  536;  Rogers  Neither  affidavits  filed  for  purposes  of 

V.  Southern  Pine  Lumber  Co.,  (Tex.  the  appointment,  nor  the  answer  in  the 

Civ.  App.  1899)  51  S*  ^^  ^^P>  ^'  pending  suit  can  be  considered  to  sup- 

Utah. — Ogden  City  v.  Bear  Lake,  ply  a  failure  in  the  bill  to  set  up  a 

etc.,  Water  Works,  etc.,  Co.,  16  Utah  cause  of  action,  or  to  bring  forward 

440.  new  equities  not  relied   upon  by  the 

Virginia,  —  Norris  v.  Lake,  89  Va,  plaintiff.     Dawson   v.   Yates,    i  neav. 

5x3.  301 ;  Mercantile  Trust  Co.  v.  Etna  Iron 

Washington.  —  Spokane  v.   Amster-  Works,  4  Ohio  Cir.  Ct.  579,  2  Ohio  Cir. 

damsch  Trustees  Kantoor,  18  Wash.  81.  Dec.  718. 

West  Virginia.  —  Pyles  v.  Riverside  1.  Florence  Bank  v.  U.  S.  Savings, 

Furniture  Co.,  30  W.  Va.  123;  Robin-  etc.,  Co.,   104  Ala.   2^^^  citing  Ex  p, 

son  V.  West  Virginia  Loan  Co.,  90  Fed.  Smith,  23  Ala.  94;  Ft.  Payne  Furnace 

Rep.  770,  r^ifx/rsft^^  West  Virginia  law.  Co.  v.  Ft.  Payne   Coal,  etc.,  Co.,  96 
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TIL  Obdxb  OsAHTnre  OB  SEFVBme  Applicatiov — 1.  Vindingsof 
Fact.  —  An  order  appointing  or  refusing  a  receiver  need  not  con- 
tain findings  of  the  facts  upon  which  the  action  of  the  court  is 
basedy  unless  a  request  therefor  is  made  by  the  losing  party.  ^ 

2.  Seqniring  Security  from  Beceiter.  —  The  order  should  direct 
the  receiver  to  give  security  in  an  adequate  amount,  to  faithfully 
discharge  his  duties  and  account  for  all  the  property  that  may 

Ala.  472;  Harwell  e^.  Potts,  80  Ala.  70;  306.    See   generally  article  RsifcvAL 

Briarfield  Iron  Works  Co.  v.  Foster,  54  of  Causes. 

Ala.  622;    Howard  v.  Palmer,  Walk.  1.  City  Nat.  Bank  v,  Bridgers,  1x4 

(Mich.)  391:    State   v.  Ross,   122   Mo.  N.  Car.  381;    Whitehead  v.  Hale,  118 

435;    Probasco  v.  Probasco,  30  N.  J.  N.  Car.  601;    Dwelle  v.  Hinde,  8  Ohio 

Eq.  108;    Matter  of  Santa  Eulalia  Sil-  Cir.  Dec.  177;  Reliance  Lumber  Co.  v, 

ver  Min.  Co.,  115   N.  Y.  657,  affirming  Brown,  4  Ind.  App.  92.     And  see  gen- 

(Supm.  Ct.  Gen.  T.)  4  N.  Y.  Supp.  174;  erally  article  Findings  of  Court,  vol. 

Matter  of  Murray  Hill  Bank,  9  N.  Y.  8,  p.  931. 

App.   Div.  546;    Evans  v.  Coventry,  5  On  Ex  Parte  Appointments. —  In  Bacon 

DeG.  M.  &  G.  911,  31  Eng.  L.  &  Eq.  v.  Northwestern  Stove  Co.,  5  Ohio  Cir. 

436;  Hamp  V.  Robinson,  3  DeG.  J.  &  Ct.  289,  3  Ohio  Cir.  Dec.  143,  it  was 

S.  97;  In  re  Johnson,  L.  R.  i  Ch.  325;  held  that  an  order  appointing  a  receiver 

Fripp  V,  Chard   R.  Co.,  21   Eng.  L.  &  made  on  an  ex  parte  application  should 

Eq.   53;    Gray    v,    Chaplin,    2    Russ.  show  the  reason  why  a  receiver  was  ap- 

126;   Sullivan   v.  Sullivan,  8   Ir.   Eq.  pointed  without  notice. 

72.  Conneotiont      Statute.  —  Under     Act 

Decision  on  Final  Hearing  Kot  Fore-  Conn.  1867,  c.  79,  which  provides  for 
stalled.  —  '*  It  is  true,  as  a  general  rule,  the  appointment  of  a  receiver,  after  the 
that  in  making  or  refusing  the  appoint-  dissolution  of  a  copartnership,  when- 
ment  of  a  receiver,  the  court  will  not  ever,  upon  the  application  of  either 
forestall  or  anticipate  the  decision  partner,  the  judge  shall  deem  the  same 
which  may  be  made  on  final  hearing,  just  and  reasonable,  there  must  be  an 
This  is  true  when  a  case  is  presented  express  finding  that  the  application  is 
upon  which  there  is  a  reasonable  prob-  just  and  reasonable.  Bostwick  v.  Is- 
ability  the  plaintifiF  may  ultimately  bell,  41  Conn.  305. 
obtain  relief.  In  such  cases  the  plead-  Bednoing  Findings  to  Writing.  —  In 
ings  may  not  be  drawn  with  technical  North  Carolina  it  has  been  held  that 
accuracy;  the  bill  may  be  subject  to  the  findings  of  the  court  should  be  re- 
demurrer  for  the  want  of  proper  par-  duced  to  writing  as  promptly  as  prac- 
ties,  or  because  of  defects  of  form,  or  ticable,  but  that  it  is  sufficient  if  this  is 
the  absence  of  substantial  allegations;  done  within  a  reasonable  time,  taking 
insufficiencies  curable  by  amendment,  all  the  circumstances  into  considcra- 
These  insufficiencies,  of  themselves,  do  tion.  Forsaith  Mach.  Co.  v.  Hope 
not  form  an  impediment  to  the  appoint-  Mills  Lumber  Co.,  T09  N.  Car.  576. 
ment  of  a  receiver,  if  a  case  be  made  Finding  Senrioe  of  Kotioe.  —  The  serv- 
by  a  party  having  interests  to  be  pro-  ice  of  notice  of  the  application  need  not 
tected  and  preserved,  entitling  him  to  be  recited  in  the  order  appointing  the 
the  general  relief  which  is  prayed."  receiver.  In  the  absence  of  such  re- 
Florence  Bank  v,  U.  S.  Savings,  etc.,  cital  it  will  be  presumed  that  it  was 
Co.,  104  Ala.  297.  presented  to  the  court.     People  v,  Ccn- 

In  Cause  Bemoved  to  Federal  Conrt.  —  tral  City  Bank,  53  Barb.  (N.  Y.)  416, 

On  an  application  for  a  receiver  made  (Supm.  Ct.  Gen.  T.)  35  How.  Pr.  (N. 

before  the  return  day  in  a  cause  re-  Y.)  432. 

moved  from  a  state  to  a  federal  court.  Reasons  for  Failure  U>  Serve  Notice. — 

the  jurisdiction  to  retain  the  cause  will  Where  a  statute  dispenses  with  notice, 

be   inquired  into:   and  if  none  exists  in  case  the  judge  is  satisfied  that  the 

the  application  will  be  denied  and  the  adverse  party  cannot  with  reasonable 

case    remanded    at   once.     Ryder    v.  diligence   be   found   in  the  state,  the 

Bateman,  93  Fed.  Rep.  16,  cifing  Ham-  order  must  recite  the  fact  that  he  cannot 

ilton  V.  Fowler,  83  Fed.  Rep.  321,  and  be  served  for  that  reason.     O'Connor 

Frink  V,  Blackinton  Co.,  80  Fed.  Rep.  v.  Mechanics'  Bank,  54  Hun  (N.  Y.)272. 
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come  into  his  hands,  unless  the  giving  of  security  is  dispensed 
with  by  statute.* 

Where  Seenrity  Given  Ii  InfloAdent. — If  the  security  proffered  or 
given  by  the  receiver  is  insufficient  he  may  be  compelled  to  make 
it  good,  failing  which  he  will  be  removed.' 

3.  Desoription  of  Property  —  a.  Necessity  to  Designate 
Property.  —  The  order  must  limit  the  possession  and  control  of 

1.  Fischer  v.  Superior  Ct.,  no  Cal.  sureties  when  the  order  was  to  that 
129;  Tomlinson  v.  Ward,  2  Conn.  396;  effect,  but  not  with  the  individual 
Williamson  v,  Wilson,  i  Bland  (Md.)  recognizance  of  the  receiver,  even  by 
418;  Steele  v.  Sturges,  (Supm.  Ct.  consent  of  the  parties.  Banks  v,  Pot- 
Spec.  T.)  5  Abb.  Pr.  (N.  Y.)  442;  Me-  ter.  (C.  PI.  Spec.  T.)  21  How.  Pr.  (N. 
chanics*  F.  Ins.  Co. 's  Case,  (Supm.  Ct.  Y.)  469;  Manners  v.  Furze,  11  Beav. 
Spec.  T.)  5  Abb,  Pr.  (N.  Y.)  444;  30;  Hibbert  v.  Hibbert,  3  Meriv.  681; 
Grantham  v.  Lucas,  15  W.  Va.  425;  Carlisle  z/.  Berkley,  Ambl.  599;  Ridout 
Mead  v.  Orrery,  3  Atk.  235.  See  also  v.  Plymouth,  i  Dick.  68;  Conolly  v. 
Matter  of  Schuyler's  Steam  Tow  Boat  Codd.  Hayes  &  J.  624. 
Co.,  136  N.  Y.  169,  64  Hun  (N,  Y.)  384  Where  no  security  is  to  be  given  by 
[citing  Matter  of  Christian  Jensen  Co.,  a  receiver,  that  fact  should  be  specific- 
128  N.  Y.  550];  Massey  v.  Massey,  i  ally  mentioned  in  the  order  appointing 
Cheves  Eq.  (S.  Car.)  159;  Hawkins  v.  him.  Morrison  v,  Skerne  Ironworks 
Gathercole,  i  Sim.  N.  S.  74,  reversed  Co.,  60  L.  T.  N.  S.  588. 
on  other  grounds,  6  De  G.  M.  &  G.  i.  Bequiring  Seenrity  of  Applioant.  —  No 
TI10  Early  ChuuMry  Praotioe  was  to  re-  security  is  usually  required  by  the 
quire  the  personal  recognizance  of  the  order  to  be  given  by  the  applicant  for 
receiver  and  two  sureties.  Banks  v.  the  receiver.  Moritz  v.  Miller,  87  Ala. 
Potter,  (C.  PI.  Spec.  T.)  21  How.  Pr.  331. 

(N.  Y.)  469;  Johnson  v,  Martin,  i  In  ^/a^ama  by  statute  (Laws  1894-95, 
Thomp.  &  C.  (N.  Y.)  504;  Tomlinson  p.  226)  the  applicant  is  required  to  give 
V.  Ward,  2  Conn.  396;  Mead  v.  Orrery,  security  where  the  application  and 
3  Atk.  235.  See  also  Holmes  v.  Mc-  hearing  thereon  is  ex  parte^  and  an 
Dowell,  15  Hun  (N.  Y.)  585,  affirmed  in  order  which  does  not  contain  such  a 
76  N.  Y.  596.  requirement  is  void.  Capital  City 
Where  a  Temporary  Beoeiver  Is  Con-  Water  Co.  v.  Weatherly,  108  Ala.  412; 
tinned  after  judgment  as  a  permanent  Dreyspring  v,  Loeb,  113  Ala.  263. 
receiver  under  New  York  statutes  re-  To  Whom  Bond  Should  Bon — Virginia 
lating  to  receivers  of  the  property  of  Statute.  —  A  statute  providing  that 
corporations,  he  is  not  required  to  file  every  bond  required  by  law  to  be  taken 
a  new  bond  unless  ordered  to  do  so  by  or  approved  by  or  given  before  any 
the  court.  Jones  v,  Blun,  145  N.  Y.  court,  board,  or  officer,  unless  other- 
333.  wise  provided  for,  shall  be  made  pay- 
Waiving  Seonrity  —  Failure  to  Object,  able  to  the  commonwealth,  includes 
—  The  failure  of  the  order  to  require  the  bond  of  a  receiver.  Davis  v. 
any  security  may  be  waived  by  failure  Snead,  33  Gratt.  (Va.)  705. 
seasonably  to  enter  an  objection  to  it  2.  Shackelford  v.  Shackelford,  32 
on  that  ground.  Johns  v,  Johns,  23  Gratt.  (Va.)  481;  Cagger  v.  Howard,  i 
Ga.  31;  Shulte  V.Hoffman,  18  Tex.  678.  Barb.  Ch.  (N.  Y.)  368.  See  also 
Consent  of  Parties.  —  In  McLean  v.  Holmes  v.  McDowell,  15  Hun  (N.  Y.) 
Allen,  14  Ont.  Pr.  84,  it  was  held  that  585,  affirmed  in  76  N.  Y.  596. 
a  receiver  might  be  appointed  without  Order  to  File  Bond  Kane  Pro  Tunc.  — 
security,  in  an  action  to  subject  prop-  Where,  through  inadvertence,  no  bond 
erty  to  the  payment  of  a  judgment,  to  has  been  filed  by  the  receiver  in  pursu- 
receive  moneys  that  are  the  absolute  ance  of  the  order  appointing  him,  he 
property  of  the  debtor  to  the  amount  may  by  order  be  permitted  to  file  it 
of  the  debt,  where  the  plaintiff  consents  nunc  pro  tunc,  H  an  appeal  from  such 
to  be  responsible  for  him.  order  is  taken,  parties  to  the  suit  ad- 
By  Express  Order  of  Court,  —  Under  verse  to  those  making  the  application 
the  early  practice  the  court  might  in  a  for  leave  to  file,  must  be  made  parties 
proper  case  dispense  with  the  giving  of  to  the  appeal,  although  notice  of  the 
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the  receiver  to  the  property  that  is  the  subject  of  the  litigation.^ 
b.  Requisites  and  Sufficiency  of  Description.  —  u  a 

Beoeiver  of  Spoeifle  Property  Ii  Booght  and  it  is  specifically  described  in 

the  bill  or  application,  it  should  be  specifically  described  in  the 
order  also ;  or  at  least  a  reference  should  be  made  to  the  descrip- 
tion contained  in  the  pleadings.* 

application  was  given  only  to  the  re-  situated  in  a  particular  place,  it  must 

ceiver  and  his  sureties.     Whiteside  v,  distinguish  it  from  the  individual  prop- 

Prendergast,  2  Barb.  Ch.  (N.  Y.)  471.  erty  of  the  partner  who  is  assumed  to 

1.  Kreling  v,  Kreling,  118  Cal.  421;  be  in  possession  and  to  have  property 

People  V.  Grant,  (Supm.  Ct.)  19  N.  Y.  there,   or  it  is   erroneous.     Morey  v, 

St.   Rep.  906;    Whitney  v.  New  York,  Grant,  48  Mich.  326. 
etc.,  R.  Co.,  32  Hun  (N.  Y.)  164;  St.        Oljoetioiis  to  Soopo  of  Order  Waived. — 

Louis,   etc.,   R.   Co.   v.   Whitaker,   68  An  objection  that  the  order  appointing 

Tex.  630;    Scott  V.  Farmers'  L.  &  T.  a  receiver  extends  his  possession  and 

Co.,  32  U.  S.  App.  468;  Ames  v,  Birk-  control  to  property  other  than  that  in- 

enhead  Docks,  20  Reav.  349,  in  which  volved  in  the  litigation,  must  be  made 

case  the  zonxi  cited  Russell  v.  East  An-  promptly  or  it  ^ill  be  deemed  to  have 

glian  R.  Co.,  3  Macn.  &  G.  104;   Ma-  been  waived.     Temple  v.  Glasgow,  4a 

grath  V,  Veitch,  i  Hog.  no.  U.  S.  App.  417. 

Prpteeting  Interests  Hot  Involved   in       As  to  Other  Baodvenhips  —  Inland. — 

Litigation.  —  Where  the  possession  of  a  An  order  appointing  a  receiver  should 

receiver  may  result  in  injury  to  inter-  state  that  the  court  has  been  informed 

ests  not  Involved  in  the  suit,  as  by  dis-  by  the    petitioner's   solicitor    that   an 

closing  secrets  of  manufacturing  pro-  order  for  a  receiver  has  not  been  made 

cesses,  or  Irrelevant  matter  contained  over  any  part  of  the  property  of  the  re- 

3n  books  to  which  he  is  entitled,  the  spondent,  either  in  the  court  making 

order  should  protect  the  parties  likely  the  order  or  in  any  other  court,  unless 

to  be  injured  thereby,   against  such  a  special   cause   is   made   for  the  ap- 

disclosures.     Haught  y,  Irwin,  166  Pa.  pointment     of     a      second     receiver. 

St.  548,  36  W.  N.  C.  (Pa.)  128:  Bradley  Clarke  v,  M'Mahon,  9  Ir.  Eq.  462. 
cf.  Irwin,  166  Pa.  St.  553;  Wilt  v.  Reed        8.  Crow    v.    Wood,    13    Beav.   271; 

Electric  Co.,  187  Pa.  St.  424.  Havemeyer  v.   Superior  Ct.,   84  Cal. 

Seoeiver  of  Partnership  Property.  —  An  327;  St.  Louis,  etc.,  R.  Co.  v.  Whlta^ 
order  appointing  a  receiver  of  the  ker,  68  Tc;x.  630:  O'Mahoney  v,  Bel- 
property  of  a  partnership  should  gen-  mont,  62  N.  Y.  133. 
erally  be  confined  to  the  partnership  Extent  of  Operation  of  Bnlo.  —  In 
property.  Adams  v.  Hannah,  97  Ga.  Steele  v.  Walker,  115  Ala.  485,  it  was 
515;  Perrin  v,  Lepper,  56  Mich.  351,  72  held  that  the  general  rule  that  prop- 
Mich.  532.  erty  which  is  the  subject  of  a  judgment 

Individual  Property  of  Partners,  —  or  decree  must  be  described  with  rea- 
Where  one  partner  has  assumed  liabil-  sonable  certainty,  does  not  apply  in  aU 
ky  of  all  the  debts  of  the  firm,  it  seems  its  strictness  to  interlocutory  orders, 
that  the  application,  and  the  order  such  as  the  appointment  of  a  receiver, 
made  pursuant  thereto,  should  cover  since  they  are  not  the  source  of  the 
not  only  the  partnership  assets  but  the  title  to  property  and  are  subject  to  fur- 
individual  property  of  all  the  partners,  ther  control  by  the  court:  and  that  an 
Henry  ».  Henry,  10  Paige  (N.  Y.)  314.  order   which    gives   the   receiver  data 

Frame  of  Order,  —  In  Arnold  v.  Pro  vi-  from  which  he  can  easily  inform  him- 

dence  Lumber  Co.,  15  R.  I.  15,  it  was  self  as  to  what  property  is  included  is 

held  that  a  petition  which  prayed  for  a  sufficient. 

receiver  of  the  property,  books,  papers,        Where  the  pleadings  do  not  clearly 

debts,  choses  in  action,  and  estate  of  limit  the  application   to  less  than  the 

every  kind  of  said  partners,  both  as  whole  fund,  the  order  may  cover  all  of 

copartners  as  aforesaid,  and  as  indi-  it  if  the  applicant  Is  entitled  to  a  re- 

viduals,  sufficiently  covered  the  indi-  ceiver  over  the  whole.     Showalter  v. 

vidual  property  of  members  of  the  firm.  Laredo  Imp.  Co.,  83  Tex.  162. 

Where  the  order,  instead  of  merely        Seoeiver  Aftor  Judgment.  —  Where  a 

designating  the  partnership  assets  gen-  receiver  is   not  appointed  until  after 

erally,  purports   to  describe  property  the  judgment  has  been  rendered  In  a 
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Ctonsral  DaMription.  —  If  no  specific  description  is  contained  in  the 

pleadings,  and  the  applicant  is  entitled  to  a  receiver  over  the 
whole  of  a  designated  fund,  such  as  all  the  property  of  a  corpora- 
tion or  other  debtor,  or  of  a  partnership,  a  general  description 
of  such  fund  is  sufficient.^ 

4.  Directing  Conveyance  of  Property.  -  Where  the  suit  in  which 
a  receiver  is  applied  for  is  pending  in  a  court  of  equity,  and  per- 
sonal jurisdiction  has  been  acquired  over  the  debtor,  a  direction 
may  be  contained  in  the  order  compelling  him  to  convey  title  to 
his  property  to  the  receiver.* 

caase,  the  order  must  limit  his  func-  and  all  records  of  its  transactions,  past 

tions  to  the   property  described  in  the  as  well  as  present.     American  Constr. 

judgment.     Kreling    v.    Kreling,    ii8  Co.   v.  Jacksonville,  etc.,  R.   Co.,  52 

Cal.  421;  People  v.  Grant,  (Supm.  Ct.)  Fed.  Rep.  937. 

19  N.  Y.  St.  Rep.  906.  An  order  describing  the  property  as 

Order  on  Btipaiation  as  to  l^osaofiion  of  "  ^11  and  every  part  of  the  properties, 
SeoelTer.  —  In  Hooper  v.  Winston,  24  interests,  effects,  moneys,  receipts, 
111*  365,  where  the  parties  had  stipu-  earnings,"  etc.,  embraces  the  seal  of 
lated  as  to  the  extent  of  the  possession  a  corporation  defendant.  American 
and  power  to  be  conferred  upon  the  re-  Constr.  Co.  v,  Jacksonville,  etc.,  R. 
ceiver,  the  following  order  was  made:  Co.,  52  Fed.  Rep.  937. 
'*  It  is  therefore  ordered  by  the  court.  An  order  appointing  a  receiver  over 
that  Ezekiel  R.  Hooper  be  and  he  is  '*  Burrows  Block  and  Mills  **  is  suffi- 
hereby  appointed  receiver,  to  sell  and  ciently  broad  to  include  the  appurte- 
dispose  of  said  property  in  the  proceed-  nances  thereto,  as  a  wharf  constructed 
ings  in  said  cause  mentioned,  and  to  primarily  and  principally  for  the  pur- 
dispose  of  and  appropriate  the  proceeds  pose  of  more  conveniently  carrying 
thereof,  in  the  manner  and  upon  the  on  and  transacting  the  business  of 
terms  prescribed  in  the  said  written  the  mills.  Grant  v,  Davenport,  18 
stipulation.*'     See    also    Hanover    F.  Iowa  179. 

Ins.  Co.  V.  Germania  F.  Ins.  Co.,  33  Order   Goveriikg   Portion   of    Property 

Hun  (N.  Y.)  539.  Only.  —  A  receivership  of  an  insolvent 

1.  Havemeyer  r.  Superior  Ct.,  84  corporation,  obtained  under  New  York 
Cal.  327;  Hale- Berry  Co.  v.  Diamond  statutes  at  the  suit  of  a  judgment 
State  Iron  Co.,  94  Ga.  61;  Showalter  v.  creditor,  should  extend  to  all  the  prop- 
Laredo  Imp.  Co.,  83  Tex.  162;  Morey  erty  of  the  corporation ;  but  the  defend- 
V,  Grant,  48  Mich.  326.  ant  cannot  complain  of  an  order  ap- 

The  Better  Praetioe.  —  In  Hale-Berry  pointing  a  receiver  over  only  as  much 

Co.  V,  Diamond  State  Iron  Co.,  94  Ga.  property  as  is  necessary  to  satisfy  the 

61,  the  court  said:     "  It  would  have  complainant's  debt,  where  it  does  not 

been   better,    however,    to    state    dis-  appear  that  there  are  any  other  credit- 

tinctly  what  the  assets  were  and  where  ors  interested.     Morgan  v.  New  York, 

they  were  located,  as  this  would  have  etc.,  R.  Co.,  10  Paige  (N.  Y.)  294,  40 

enabled  the  receiver  more  readily  and  Am.  Dec.  248,  cited  in  Mann  v,  Pentz, 

intelligently  to  understand  and  carry  2  Sandf.  Ch.  (N.  Y.)  257,  reversed  on 

out  his  duty  in  the  premises."  other  grounds  in  3  N.  Y.  415. 

Instanees.  —  An  order  providing  that  8.  Merchants'  Nat.  Bank  v.  Penns^l- 

the  receiver  shall  have  possession  of  vania  Steel  Co.,  57  N.  J.  L.  336;  Price 

*'  the  books,  notes,  and  accounts  of  all  v,  Forrest,  54  N.  J.  Eq.  669;  Chautau^ 

kinds  of  the  said  defendant  in  the  busi-  que  County  Bank  v,  Risley,  19  N.  Y. 

ness  of  selling  cigars,  snuff,  tobacco,  375,  cited  in  Sf.  Louis,  etc..  Coal,  etc., 

and  other  goods,"  sufficiently  describes  Co.  v.  Sandoval,  etc..  Coal,  etc.,  Co., 

the  property.     Martin  v,  Burgwyn,  88  11 1  III.  32;  Wilson  r.  Wilson,  i  Barb.  Ch. 

Ga.  78.  (N.  Y.)  592;  White's  Bank  sr.  Farthing, 

An  order  that  all  the  books,  vouch-  loi  N.  Y.  344:  Stewart  v.  McMartin,  5 

ers,  and  papers  touching  the  operation  Barb.  (N.  Y).  448;  Fenner  v.  Sanborn, 

of  a  railroad,  shall  be  delivered  to  the  37  Barb.  (N.  Y.)6io;  Chipman  v,  Sabba- 

receiver,  includes  all  books  relating  to  ton,   7   Paige  (N.   Y.)  47;     Bailey    v. 

the  previous  history  of  the  corporation  Ryder,   10   N.    Y.    363;    Chautauque 
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Statutory  Proviiloni.  —  Statutes  authorizing  receivers  to  sue  in  their 
own  names  to  recover  debts,  claims,  or  demands  transferred  to 
them,  or  to  the  possession  and  control  of  which  they  are  entitled 
as  receivers,  have  been  held  to  vest  in  them  title  to  personal  prop- 
erty, and  to  make  unnecessary  a  specific  direction  as  to  the  con- 
veyance of  property  to  the  receiver.* 

County  Bank  v.   White,  6  N,  Y.  236,  Mackenzie,  29  N.  J.  Eq.  291,  reversing 

reversing  6  Barb.  (N,  Y.)  589;  Clark  v.  Higgins  v,  Gillesheiner,   26  N.  J.  Eq. 

Brockway,  3  Keyes  (N.  Y.)  13;  Scouton  308. 

V.  Bender,  (Supm.  Ct.  Gen.  T.)  3  How.  Haw  York.  —  Wilson  v,  Wilson,  i 
Pr.  (N.  Y.)  185;  People  i/.  Hulburt,  Barb.  Ch.  (N.  Y.)  592;  Wilson  v.  Allen, 
(Supm.  Ct.  Gen.  T.)  5  How.  Pr.  (N.  Y.)  6  Barb.  (N.  Y.)  542;  Cooney  v,  Cooney, 
446;  Moak  V.  Coats,  33  Barb.  (N.  Y.)  65  Barb.  (N.  Y.)  524;  Porter  v,  Wil- 
498,  affirmed  33  How.  Pr.  (N.  Y.)  618;  liams,  (Supm.  Ct.)  5  How.  Pr.  (N.  Y.. 
Scott  V,  Elmore,  10  Hun  (N.  Y.)  68.  441,  affirmed  9  N.  Y.  142.  12  How.  Pr. 
See  also  Graham  z/.  Lawyers*  Title  Ins.  (N.  Y.)  107;  Albany  City  Bank  v. 
Co.,  20  N.  Y.  App.  Div.  440;  Shainwald  Schermerhbrn,  Clarke  (N.  Y.)  297,  re- 
V.  Lewis,  6  Fed.  Rep.  779;  Tomlins6n,  versed  on  other  grounds,  9  Paige  (N. 
etc.,  Mfg.  Co.  V.  Shatto,  34  Fed.  Rep.  Y.)  372;  Storm  v.  Waddell,  2  Sandf. 
380.  Ch.  (N.  Y.)  50*5;  Iddings  v.  Bruen,  4 
The  XTtiial  Practice. —  In  Mann  v,  Sandf.  Ch.  (N.  Y.)  253;  Edmonston 
Pentz,  2  Sandf.  Ch.  (N.  Y.)  272,  it  is  v.  McLoud,  16  N.  Y.  544;  Fcssendcn 
said  to  be  the  usual  practice  to  direct  v.  Woods,  3  Bosw.  (N.  Y.)  558;  Levy  v. 
and  enforce  a  conveyance  from  the  Cavanagh,  2  Bosw.  (N.  Y.)  100;  Hig- 
debtor  to  the  receiver.  /Reversed  on  gins  v,  Wright,  43  Barb.  (N.  Y.)  46I; 
other  grounds  in  3  N.  Y.415.  See  also  Moak  v.  Coats,  33  Barb.  (N.  Y.)  498, 
Green  v.  Hicks,  i  Barb.  Ch.  (N.  Y.)  affirmed  33  How.  Pr.  (N.  Y.)6i8;  Peo- 
309;  Shainwald  v.  Lewis,  6  Fed.  Rep.  pie  v.  Hulburt,  (Supm.  Ct.  Gen.  T.)  5 
753-  How.  Pr.  (N.  Y.)  446,  cited  in  Ball  v. 
In  Suit  Between  Fartners.  —  An  order  Goodenough,  (N.  Y.  Super.  Ct.  Spec.  T.) 
appointing  a  receiver  over  partnership  37  How.  Pr.  (N.  Y.)479;  Scott  v.  Elmore, 
property  in  a  suit  between  partners  is  10  Hun  (N.  Y.)  68;  Higgins  v.  Wright, 
an  assignment  to  the  receiver  of  the  in-  43  Barb.  (N.  Y.)  461;  Chautauque 
terest  of  the  partner  making  the  appli-  County  Bank  v.  Risley,  19  N.  Y.  375; 
cation,  without  any  direction  to  him  to  Steele  v,  Sturges.  (Supm.  Ct.  Spec.  T.) 
make  an  assignment  being  contained  5  Abb.  Pr.  (N.  Y.)  442;  Bostwick  v. 
in  it.  Waring  v.  Robinson,  Hoflfm.  Menck,  40  N.  Y.  383;  Becker  v.  Tor- 
(N.  Y.)  524,  cited  in  Tillinghast  v.  ranee,  31  N.  Y.  631. 
Champlin,  4  R.  I.  173.  Bhodelaland.  —  Tillinghast  z'.  Champ- 
In  Supplemental  Proceedings.  —  As  to  1  in,  4  R.  I.  173. 
the  necessity  of  an  order  appointing  a  Wisconfin.  —  Barker  v.  Dayton,  28 
receiver  in  supplemental  proceedings  Wis.  367. 

to  contain  such  a  direction  see  article  Af  to  Eeal  Estate.  —  In  Porter  v.  Wil- 

SUPPLEMENTAL  PROCEEDINGS  liams,  9  N.  Y.  142,  12  How.  Pr.  (N.  Y.) 

In  Massadhnsetts  it  has  been  held  that  107,  affirming  (Supm.  Ct.)  5  How.  Pr. 

it  is  not  within  the  powers  of  a  court  (N.  Y.)  441,  it  was  held,  Denio,  J.,  dis- 

of  equity  to  compel  a  general  assign*  senting,  that  under  general  provisions 

ment  of  all  the  property  or  of  all  the  of  the  Code  the  same  was  true  also  as 

choses  in  action  of  a  debtor,  in  the  ab-  to   real  property.     But  this  has  been 

sence  of  a  statute  conferring  such  au-  held  to  be  a  mere  dictum,  and  has  been 

thority.     Amy  v.  Manning,  149  Mass.  disapproved  in  Scott  v.  Elmore,  lo  Hun 

487;  Harvey  v.  Varney,  104  Mass.  436.  (N.  Y.)  68;  Moak  v.  Coats,  33  Barb.  (N. 

1.  lUinois.  —  Young  v.  Clapp,  147  111.  Y.)  498,  affirmed  33   How.  Pr.   (N.  Y.) 

176.      Compare    Manufacturers    Paper  618;  and  People  ».  Hulburt,  (Supm.  Ct. 

Co.  V.  Lindblom,  80  111.  App.  267.  Gen.  T.)  5  How.  Pr.  (N.  Y.)  446.     But 

Kew  Jersey. —  Harrison  v.  Maxwell,  see  Wing  v.  Disse,  15  Hun  (N.  Y.)  190; 

44  N.  J.  L.  316,  cited  in  Wilkinson  v.  Manning   v.   Evans,    19   Hun   (N.  Y.) 

Rutherford,  49  N.  J.  L.  241,  and  Price  500;    Hayner  v.  James,  17  N.   Y  316; 

V,  Forrest,  54  N.  J.   Eq.  669;    Willison  Cooney   v,   Cooney,   65   Barb.  (N.  Y.^ 

V,  Salmon,  45  N.  J.  Eq.  257;  Miller  v.  524;    Hayes  v,  Buckley,  (County  Ct.) 
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5.  IigoiLOtion  Againit  Interferenoe  with  Beoeiver.  —  The  order 
appointing  a  receiver  may  contain  an  injunction  against  interfer- 
ence with  the  possession  of  the  receiver  or  the  prosecution  of 
suits  involving  the  property,  by  the  debtor  or  other  persons  likely 
to  be  interested  therein.* 

6.  Infftruotions  as  to  Dutribntion. — An  interlocutory  order  should 
not  determine  how  or  when  the  fund  should  be  distributed,  as 
that  is  a  matter  for  determination  at  the  final  hearing  in  the  pendp 
ing  suit.* 

7.  Attaching  Conditions  to  Appointment — a.  General  Rule. — 
Because  of  the  large  discretion  vested  in  the  courts  in  the  matter 
of  appointing  or  refusing  to  appoint  a  receiver,*  the  order  of 
appointment  may  subject  the  applicant  to  any  conditions  that 
will  insure  the  control  and  disposition  of  the  property  to  the  best 
interests  of  all  concerned.* 

b.  In  Receiverships  for  Corporations — (i)  Quasi  Public 

Corporations.  —  An  order  appointing  a  receiver  of  property 
devoted  to  a  public  use  may  designate  certain  debts,  such  as 
operating  expenses,  accrued  or  accruing,  which  shall  have  priority 
of  payment  over  the  liens  of  the  applicant,  that  such  use  may 
not  be  interrupted  or  destroyed.* 

53  How.  Pr.  (N.  Y.)  173;  Clan  Ranald  some  one  in  the  state  on  whom  service 

V,  Wyckoff,  41  N.  Y.  Super.  Ct.  527.  of   process   may   be  made   in   actions 

1.  Collins  V,  Colley,  (N.  J.   1887)  11  brought  against  him.     New  York  Se- 

Atl.   Rep.  118;    Morgan  v.  New  York,  curity,   etc.,  Co.  v.  Equitable  Mortg. 

etc.,  R.  Co.,  10  Paige  (N.  Y.)  290;  Hil-  Co.,  71  Fed.  Rep.  556.    See  also  Cen- 

ton  Bridge  Constr.  Co.  v.  New  York  tral   Trust  Co.   v.  St.  Louis,  etc.,  R. 

Cent.,   etc.,   R.   Co.,    145    N.   Y.   390,  Co.,  40  Fed.  Rep.  426. 

reversing  in  part  84  Hun  (N.  Y.)  225;  BaoiiiTer  at  Salt  of  SnbieqiiMit  Lienor.— 

Temple  v,  Glasgow,  42  U.  S.  App.  417;  In  Beverley  v,  Brooke,  4  Gratt.  (Va.) 

Exp,  Jay,  L.  R.  9  Ch.  133.  187,  it  was  held  that  an  order  appoint- 

8.  West  V,  Chasten,  12  Fla.  315;  ing  a  receiver  of  property  on  the  appH- 
Nussbaum  v.  Price,  80  Ga.  205.  See  cation  of  a  subsequent  lienor  should 
also  Holmes  v.  McDowell,  15  Hun  (N.  contain  a  direction  that  the  appoint- 
Y.)  585,  affirmed  in  76  N.  Y.  596;  Ross  ment  is  not  to  affect  prior  mcum- 
V.  Titsworth,  37  N.  J.  Eq.  333.  brancers,  and  should  usually  order  the 

Hew  Tork  Statute.  —  Under  Code  Civ.  receiver,  out  of  the  rents  and  profits 

Pro.,  §   1789,  relating  to  receivers  of  received  by  him,  to  keep  down  the  in- 

the  property  of  corporations,  a  tempo-  terest  on  payments  due  them,  accord- 

rary  receiver  may   make  distribution  ing  to  their  priorities, 

among  depositors,  creditors,  and  stock-  6.  Kansas,  —  Walker  t^.  Green,  (Kan. 

holders,  when  specially  directed  to  do  1898)  55  Pac.  Rep.  281. 

so  by  the  court.     People  r.  North  River  Kentucky, — Douglass    v,    Cline,    12 

Bank,  (Supm.  Ct.)  26  Abb.  N.  Cas.  (N.  Bush  (Ky.)  644,  Cofer,  J.,  dissenting, 

Y.)  189,  wherein  the  court  said:    "In  New  York.  —  Guarantee  Trust,  etc., 

the  order  therefore  appointing  a  re-  Co.  v.  Philadelphia,  etc.,  R.  Co.,  31  N. 

ceiver,  a  provision  should  be  inserted  Y.  App.  Div.  511.  citing  Farmers*  L.  & 

that  the  receiver  have  leave,  pursuant  T.  Co.  v.  Bankers*,  etc.,  Tel.  Co.,  148 

to  section  1789,  when  he  has  sufficient  N.    Y.     315.       Compare    Metropolitan 

funds,  to  apply  to  the  court  to  make  Trust  Co.  v,  Tonawanda  Valley,  etc., 

distribution  thereof."  R.  Co.,  103  N.  Y.  248.     See  also  Gumev 

9.  Ste  infra,  XVlll.  Appeal  and  ^e-  v.  Atlantic,  etc.,  R.  Co.,  58  N.  Y. 
view,  358. 

4.  Whore  the  BooeiTor  Appointed  Ii  a  Oregon,  —  Farmers'  Loan  Co.  v,  Ore- 
Vomroiidont  the  court  may  incorporate  gon  Pac.  R.  Co.,  31  Oregon  337,  65  Am. 
in  the  order  a  direction  that  he  appoint    St.  Rep.  832. 
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(2)  Private  Corporations.  — Such  conditions  need  not  be  imposed 
in  appointing  a  receiver  for  corporations  whose  property  is  not 
devoted  to  public  uses ;  the  rights  of  the  parties  should  not  thus 

be  interfered  with  in  the  absence  of  statute  or  consent  of  all  lien- 
holders.^ 

Pennsylvania.  —  Cowan  v,  Pennsyl-  tion ;    and   the    chanceUor  should    so 

vania  Plate  Glass  Co.,  184  Pa.  St.  i.  mould  his  order   that  while  favoring 

Tennessee. — Crosby  v.   Morristown,  one,  injustice  is  not  done  to  another, 

etc.,  R.  Co.,  (Tenn.  Ch.  1897)  42  S.  W.  If  this  cannot  be  accomplished,  the  ap- 

Rep.  .507,  citing  Kneeland  v.  American  plication  should  ordinarily  be  denied." 

L.  &  T.  Co.,  136  U.  S.  89.  Waiv«r  of  Olgeotionfl  to  Conditions.— 

Texas,  —  Mcllhenny  v.  Binz,  80  Tex.  Where  one  has  acquiesced  in  the  ap- 

4;   Ellis  V.  Vernon   ice,  etc.,  Co.,  86  pointment  by  an  order  containing  such 

Tex.  109,  affirming  4  Tex.  Civ.  App.  66.  conditions,  he  cannot  afterwards  raise 

Virginia.  —  Addison  v.  Lewis,  75  Va.  any  objections  because  of  them.    Farm- 

701,  9  Am.  &  Eng.  R.  Cas.  702.  ers*    Loan,   etc.,    Co.  v.  Kansas  City, 

Washington.  —  Manhattan  Trust  Co.  etc.,  R.  Co.,  53  Fed.   Rep.  182. 

V,  Seattle  Coal,  etc.,  Co.,  16  Wash.  499.  The  assent  of  the  trustee  by  whom 

United  States.  —  Fosdickt^.  Schall,  99  the  action  has    been  brought  and  the 

U.  S.  235;  Hale  v.  Frost,  99  U.  S.  389;  application  for  a  receiver  made  in  good 

Wallace  v.  Loomis,  97  U.  S.  146;  Mil-  faith  to  such  an  order,  is  binding  on 

tenberger  v.  Logansport,  etc.,  R.  Co.,  the  bondholders  whom  he  represents. 

106  U.   S.   286;    Union  Trust  Co.  v.  Farmers'    Loan,    etc.,   Co.   v,   Kansas 

Souther,  107  U.  S.   591;    Burnham  v.  City,  etc.,  R.  Co.,  53  Fed.  Rep.  182. 

Bowen,  iii  U.  S.  776;  Louisville,  etc.,  Beoeiver  of  Water- Works.  —  In  Ellis  tr. 

R.  Co.  V.  Wilson,   138  U.  S.  501;  St.  Vernon    Ice,   etc.,    Co.,   86  Tex.    109, 

Louis,  etc.,  R.  Co.  v,  Cleveland,  etc.,  afjirming  4  Tex.  Civ.  App.  66,  such  con- 

R.  Co.,  125  U.  S.  673;  Turners.  In-  ditions  were  permitted  in  an  order  ap- 

dianapolis,  etc.,  R.  Co.,  8  Biss.  (U.  S.)  pointing    a    receiver    of    water-works 

315;  Central  Trust  Co.  t'.  Chattanooga,  property,  the  court  denying  that  the 

etc.,  R.  Co.,  94  Fed.  Rep.  275,  affirming  power  to  make  such  an  order  is  con- 

89  Fed.  Rep.  388;  Pennsylvania  Co.  v.  fined  to  the  appointment  of  receivers  of 

Jacksonville,  etc.,  R.  Co.,  93  Fed.  Rep.  railroad  propertv. 

60;  Manhatun  Trust  Co.  v.  Sioux  City  Gonditionfl  by  Order  Subseqiie&t  to  Ap- 

Cable  R.  Co.,  76  Fed.  Rep.  658;  Put-  pointment.  —  While  it  is  said  that  ac- 

nam  v.  Jacksonville,  etc.,  R.  Co.,  61  cording  to    the  better    practice    such 

Fed.  Rep.  440;    Farmers'  Loan,  etc.,  conditions  should  be  contained  in  the 

Co.   V.   Kansas  City,  etc.,  R.  Co.,  53  order  of  appointment,  it  is  not  an  abso- 

Fed.  Rep.  182;  Clyde  v.  Richmond,  etc.,  lute   requirement,   and    they  may  be 

R.  Co.,  56  Fed.  Rep.  539;  Finance  Co.  imposed  at  subsequent  stages  of  the 

V.  Charleston,  etc.,  R.   Co.,   49   Fed.  proceedings.     Central  Trust  Co.  v.  St. 

Rep.  693,  48  Fed.  Rep.  188;  Skiddy  v.  Louis,  etc.,  R.   Co.,  41   Fed.  Rep.  55T, 

Atlantic,  etc.,  R.  Co.,  3  Hughes  (U.  S.)  42  Am.  &  Eng.  R.  Cas.  26;  Morgan's 

320,  22  Fed.  Cas.  No.  12,922.  Louisiana,  etc.,  R.,  etc.,  Co.  v.  Texas 

Discretion  of  Chanoellor.  —  In  Fosdick  Cent.  R.  Co.,  137  U.  S.  171,  45  Am.  & 
V.  Schall,  99  U*  S.  235,  it  was  said:  Eng.  R.  Cas.  631;  Fosdick  v.  Schall,  99 
*'  The  mortgagee  has  his  strict  rights  U.  S.  235;  Blair  v.  St.  Louis, etc.,  R.  Co., 
which  he  may  enforce  in  the  ordinary  22  Fed.  Rep.  471;  Turner  v.  Indian- 
way.  If  he  asks  no  favors,  he  need  apolis,  etc.,  R.  Co.,  8  Biss.  (U.  S.)  315, 
grant  none.  But  if  he  calls  upon  a  24  Fed.  Cas.  No.  14,258. 
court  of  chancery  to  put  forth  its  ex-  1.  In  Wood  v.  Guarantee  Trust,  etc.* 
traordinary  powers  and  grant  him  Co.,  128  U.  S.  416,  the  court  said: 
purely  equitable  relief,  he  may  with  **  The  doctrine  of  Fosdick  v.  Schall,  99 
propriety  be  required  to  submit  to  the  U.  S.  235,  has  never  yet  been  applied 
operation  of  a  rule  which  always  ap-  in  any  case  except  that  of  a  railroad, 
plies  in  such  cases,  and  do  equity  in  The  case  la3rs  great  emphasis  on  the 
order  to  get  equity.  The  appointment  consideration  that  a  railroad  is  a 
of  a  receiver  is  not  a  matter  of  strict  peculiar  property,  of  a  public  nature, 
right.  Such  an  application  always  and  discharging  a  great  public  work, 
calls  for  the  exercise  of  judicial  discre-  There  Is  a  broad  distincuon  between 
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**8ix  Koatlii'  Bole."  —  As  to  the  expenses  incurred  prior  to  the 
appointment  of  the  receiver,  the  order  is  frequently  made  to  apply 
to  those  only  which  have  accrued  within  six  months ;  but  fixing 
such  date  is  merely  provisional,  in  the  absence  of  a  statute  requir- 
ing the  order  to  be  thus  limited,  and  the  length  of  time  to  be 
fixed  depends  largely  upon  the  circumstances  of  each  particular 
case  and  the  discretion  of  the  court.  ^ 

8.  Amendments.  —  Merely  formal  defects  in  an  order  appointing 
a  receiver  may  be  disregarded,  or  cured  by  amendment.* 

such  a  case  and  that  of  a  purely  private  Statute  of  Limitationt.  —  "  Upon  prin- 
concern.  We  do  not  undertake  to  de-  ciple,  it  would  seem  but  just  that  a 
cide  the  question  here,  but  only  point  party  should,  in  the  absence  of  special 
it  out."  Quoted  in  Hanna  v.  State  circumstances  of  controlling  import- 
Trust  Co.,  70  Fed.  Rep.  2  {cited  in  ance,  be  entitled  to  equitable  relief  for 
Grove  v.  Grove,  93  Fed.  Rep.  865),  and  the  full  period  in  which,  according  to 
Farmers'  Loan,  etc.,  Co.  v.  Grape  Creek  the  statute,  an  action  might  be  main- 
Coal  Co.,  50  Fed.  Rep.  481.  See  also  lained  at  law  to  enforce  the  demand. 
Raht  V,  Attrill,  106  N.  Y.  423;  Cowan  If  the  lapse  of  three  years  is  necessary 
V,  Pennsylvania  Plate  Glass  Co  ,  184  under  the  statute,  to  bar  the  debt,  there 
Pa.  St.  I;  Manhattan  Trust  Co.  v.  appears  to  be  no  sufficient  reason, 
Seattle  Coal,  etc.,  Co.,  19  Wash.  493;  generally  speaking,  why  the  equitable 
Baltimore  Bldg.,  etc.,  Assoc,  v.  Alder-  right  should  be  barred  within  a  shorter 
son,  90  Fed.  Rep.  142;  Doe  v.  North-  period.'*  Bellingham  Bay  Imp.  Co.  v, 
western  Coal,  etc.,  Co.,  78  Fed.  Rep.  Fairhaven,  etc.,  R.  Co.,  17  Wash.  371, 
62;  Fidelity  Ins.,  etc.,  Co.  v.  Roanoke  citing  Union  Trust  Co.  v.  Souther,  107 
Iron  Co.,  68  Fed.   Rep.  623.     Contra^  U.  S.  591. 

Jones  V.  Arena  Pub.  Co.,  171  Mass.  22;  8.  Exroneovs  Title.  —  It  is  not  a  sub- 
Field,  C.  J.,  and  two  justices  dissent-  stantial  objection  to  an  order  that  the 
ir^;  Akron  Iron  Co.  v,  William  N.  title  of  the  action  named  "  The  New 
Whitley  Co.,  11  Ohio  Dec.  (Reprint)  York  Superior  Court,"  instead  of  "  The 
192,  25  Cine.  L.  Bui.  203.  See  also  Superior  Court  of  the  City  of  New 
Ellis  V.  Vernon  Ice,  etc.,  Co.,  86  Tex.  York."  Terry  v.  Bange,  57  N.  Y. 
109,  affirming  4  Tex.  Civ.  App.  66.  Super.  Ct.  546,  18  Civ.  Pro.  (N.  Y.)  288. 

Statutory  Provisiosfl  in  many  stales  In  Aetions  Against  Corporations — Kow 
make  such  conditions  proper  in  all  or  York  Btatnto.  —  An  order  appointing  a 
in  certain  specified  receiverships.  St.  receiver  of  the  property  of  a  corpora- 
Paul  Title,  etc.,  Co.  v.  Diagonal  Coal  tion  in  an  action  brought  under  the 
Co.,  95  Iowa  551;  Central  Trust  Co.  v.  New  York  statutes  is  not  a  nullity  bc- 
Sloan,  65  Iowa  655;  Lewis  v,  Fisher,  cause  it  does  not  require  interested 
80  Md.  139;  American  Casualty  Ins.  persons  to  show  cause  why  the  com- 
Co.'s  Case,  82  Md.  566;  Hicks  v.  Con-  pany  should  not  be  dissolved  as  pro- 
solldation  Coal  Co.,  77  Md.  86;  Little  v,  vlded  in  Code  Civ.  Pro.,  §  2423,  but  is 
Dusenberry,  46  N.  J.  L.  614;  Vane  v.  merely  informal.  Matter  of  Christian 
Newcombe,  132  U.  S.  220;  Newgass  Jensen  Co.,  128  N.  Y.  550,  27  Abb.  N. 
V,  Atlantic,  etc.,  R.  Co.,  72  Fed.  Rep.  Cas.  (N.  Y.)  303. 

712.     See  also  Matter  of  Stryker,  158  The  same  may  be  said  of  a  failure  of 

N.  Y.  526.  the  order  to  contain  a  direction  that  it 

1.  Farmers'  Loan,  etc.,  Co.  v.  Kan-  shall  be  published  as  required  by  Code 

sas  City,  etc.,  R.  Co..  53  Fed.  Rep.  182;  Civ.  Pro.,  §  2424.     The  defect  may  be 

Central  Trust  Co.  v,  St.  Louis,  etc.,  R.  corrected   by  a  nunc  pro  tunc  order. 

Co.,  41  Fed.  Rep.  551,  42  Am.  &  Eng.  Matter  of  Christian  Jensen  Co.,  128  N. 

R.  Cas.  26;    Miltenberger  v,  Logans-  Y.  550,  27  Abb.  N.  Cas.  (N.  Y.)  303. 

port,    etc.,    R.   Co.,    106    U.    S.    286;  Order  Hot  Purporting  to  Appoint  Be- 

Rutherford  v,   Pennsylvania  Midland  oeiver.  —  Where  from  the  substance  of 

R.   Co.,    178   Pa.  St.   38,  citing  Union  the  order  it  is  apparent  that  the  powers 

Trust  Co.  V,  Illinois  Midland  R.  Co.,  and  duties  conferred  are  those  apper- 

X17  U.  S.  434,  and  20  Am.  and  Eng.  taining  to  the  office  of  a  receiver,  the 

Encyc.  of  Law  (ist  ed.)  425 ;  Mcllhenny  fact  that  the  person  upon  whom  they 

•V.  Bini,  80  Tex.  4.  arc  conferred  is  designated  as  a  com- 
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ym   COLLATEBAL  AlTD  DiBBGT  AlTAGX  OH  OBDSX  Of  APPOOrT- 

KEVT  —  1.  Void  Order.  —  If  an  order  appointing  a  receiver  is 
wholly  void  because  the  court  had  no  jurisdiction  to  make  it,  it  is 
subject  to  collateral  attack  at  any  time  and  in  any  proceeding 
wherein  its  validity  is  in  issue.* 

Order  in  Suit  AsUng  Ko  Final  Beliel  —  Upon  the  question  whether 

missioner,  or  trustees,  etc.,  will  not  in-  Illinois,  —  People  «/.  Weiglcy,  155  111. 

validate  it.     Kimbrough  v.  J.  K.  Orr  491,  affirming  51  111.  App.  51. 

Shoe  Co.,  98  Ga.  537;  Lyons  Thomas  Indiana,  —  Pressley  v,  Harrison,  103 

Hardware  Co.  v.  Perry  Stove  Mfg.  Co.,  Ind.  14,  sub  nom,  Pressley  v.  Lamb,  105 

88  Tex.  468;  Harrison  v,  Waterberry,  Ind.  171. 

(Tex.     1894)     27    S.     W.     Rep.     109,  Kansas,  —  Guy  ».  Doak,  47  Kan.  236. 
reversing  (Tex.  Civ.  App.  1894)  27  S.  W.  Louisiana,  —  Ober  v.  Excelsior  Plant- 
Rep.  430;  Ex p.  Brown,  15  S.  Car.  518;  ing,  etc.,  Co.,  44  La.  Ann.  570. 
In  re  Fifty-Four  First  Mortg.  Bonds,  15  Mississippi,  —  Whitney   v,    Hanover 
S.  Car.  304.  Nat.  Bank,  71  Miss.  1009. 

Beoeiver  in  AttaohmMit  Suit.  —  Where  Montana,  —  State  v.  District  Ct.,  3i 

it  is  provided  by  statute  that  a  receiver  Mont.  155. 

may   be  appointed  in  an  attachment  Nebraska,  —  Johnson   v.  Powers,  21 

proceeding,  an  order  appointing  a  re-  Neb.    292,    distinguished   in    Edee    v, 

ceiver  at  the  suit  of  the  debtor  in  a  sep-  Strunk,  35  Neb.  307. 

aratc  proceeding,  subsequently  to  the  New  Jersey,  —  Adler  r.  Turnbull,  57 

levy  of  an  attachment,  is  equivalent  to  N.  J.  L.  62. 

the  appointment  of  a  receiver  in  the  at-  New  York,  —  Whitney  v.  New  York, 

tachmentsuit.     New  York  Rubber  Co.  ctc.,*R.  Cq.,  32  Hun  (N.  Y.)  164;  U.  S. 

V.  Gandy  Belting  Co.,  11  Ohio  Cir.  Ct.  Trust  Co.  v.  New  York,  etc.,  R.  Co., 

618,  5  Ohio  Cir.  Dec.  286.  (Supm.  Ct.)  67  How.   Pr.  (N.  Y.)  395; 

Order  Authorising  Colleotion  of  Aisets.  Walker  v.  Pease,  (Supm.  Ct.  Spec.  T.) 

—  A  consent  order  authorizing  a  per-  17  Misc.  (N.  Y.)  415;  Gray  v.  Levy,  75 

son  to  collect  assets  and  postponing  the  Hun  (N.  Y.)  96;  Wilson  v.  Barney,  5 

appointment  of  a  receiver  until  the  sue-  Hun  (N.   Y.)  257,   cited  in   Corbin  v, 

ceeding  term  of  court,  does  not  consti-  Casina  Land  Co.,  26  N.   Y.  App.  Div. 

tute  such  person  a  receiver.     Boyd  v,  408;  Connolly  v,  Kretz,  78  N.  Y.  620; 

Royal  Ins.  Co.,  iii  N.  Car.  372.  Bangs  v,  Mcintosh,  23  Barb.  (N.  Y.) 

Vacating  Prior  Attaohme&U.  —  Under  591. 

the  Minnesota  insolvent  statute  the  ap-  South  Dakota,  —  Thurber   v.  Miller, 

pointment  and  qualification   of   a  re-  (S.  Dak.  1898)  75  N.  W.  Rep.  900. 

ceiver  in  the  proceedings  against  an  Texas,  —  Ozmant    v.    International, 

insolvent   debtor  vacate   prior  attach-  etc.,   R.  Co.,  (Tex.  Dist.  Ct.)  5  R.  & 

ments  or  garnishments  of  the  debtor's  Corp.  L.  J.  510. 

property  per  se^  but  the  order  of  ap-  Washington,  —  State  v,  Superior  Ct., 

pointment  must  not  contain  a  provision  7  Wash.  77. 

vacating  them.     If  it  does  so  it  is  not  Wisconsin,  —  Strong  v,  M'Cogg,  55 

merely  informal  but  erroneous.     Mat-  Wis.  624. 

ter  of  Shakopee  Mfg.  Co.,  37  Minn.  93,  United  States,  — Murray  v,  American 

17  Am.  &  Eng.  Corp.  Cas.  147.  Surety  Co.,  44  U.  S.  App.  43,  2  Am.  & 

Bireotion  to  Demand  and  Beoeive  Prop-  Eng.  Corp.  Cas.  N.  S.  350;  Aiklns  v, 

erty.  —  Where  it  appears  from  the  un-  Wabash,  etc.,  R.  Co.,  29  Fed.  Rep.  161. 

controverted  allegations  in  the  plead-  Order   Disregarded.  —  In    Whitney  v. 

in^s  that  the  fund  over  which  a  re-  Hanover  Nat.  Bank,  71  Miss-  1009,  it 

ceiver  is  asked  has  already  been  legallv  was  said  that  such  an  order  can  be 

received  and  expended  by  the  defend-  assailed  collaterally  and    disregarded 

ant  before  the  application  was  made,  with  impunity  by  anybody, 

the  order  need  not  contain  a  direction  Action  by  BeoeiTer  for  Partnendiip.  — 

to  the  receiver  to  demand  and  receive  In  an  action  brought  by  a  receiver  for 

such  fund.     Domestic  Sewing  Mach.  a  partnership  an  answer  alleging  that 

Co.  V,  Johnson,  83  Ga.  426.  one  of  the  partners  was  not  a  party  to 

1.  California, — Smith  v,  Los  Angeles,  the  suit  in  which  the  receiver  was  ap- 

etc,  R.  Co.,  (Cal.  1893)  34  Pac.  Rep.  pointed,  but  not  that  such  partner  was 

242.  at  the  time  alive  and  within  the  juris- 
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the  appointment  of  a  receiver  can  be  collaterally  attacked  when 
the  pending  suit  in  which  it  is  obtained  is  instituted  by  the  debtor, 
or  another,  solely  for  a  receiver  and  for  no  other  equitable  relief, 
the  decisions  are  few  in  number  and  are  not  uniform.* 

8.  Order  Merely  Irregular.  —  If  it  is  within  the  jurisdiction  of 
the  court  to  make  the  order,  and  it  is  merely  erroneous  on  the 
facts,  or  irregular,  it  can  be  attacked  by  some  direct  proceeding 
only,  as  by  appeal  or  motion  to  vacate.* 

In  AotitosA  by  Sooeiyen  and  in  Frooeedlngs  for  Contempt.  —  The  invalidity 

diction  of  the  court  or  that  he  has  any  the  partnership  into  the  hands  of  the 
substantial  interest  in  the  proceeding  court.  Mitchell,  J.,  in  a  dissenting 
is  not  good.  Stelzer  v.  La  Rose,  79  opinion,  said:  "  As  requisite  to  the  pen- 
Ind.  435.  dency  of  an  action  In  which  a  receiver 
1.  Attaok  on  Order  Made  on  Application  may  be  appointed,  it  is  essential  that  a 
of  Debtor.  —  In  State  v,  Ross,  122  Mo.  written  complaint  or  petition  exhibiting 
435,  three  judges  dissenting,  it  was  de-  something  in  the  nature  of  a  controversy 
elded  that  an  order  appointing  a  re-  or  cause  of  action  of  equitable  cogni- 
ceiver,  made  on  the  application  of  the  zance  shall  have  been  filed.  This  is  re- 
debtor  merely,  is  void;  that  the  re-  quired  by  the  statute,  as  well  as  by  the 
quirement  that  there  must  be  a  pend-  course  of  judicial  procedure  recognized 
ing  adverse  suit  for  other  equitable  everywhere,  to  the  end  that  a  subject- 
relief  is  jurisdictional.  Criticising  matter  shall  be  brought  within  the  juris- 
Wabash,  etc.,  R.  Co.  v.  Central  Trust  diction  of  the  court.  Two  things  are 
Co.,  22  Fed.  Rep.  269,  23  Fed.  Rep.  513,  indispensable  before  the  intervention  of 
865,    29    Fed.     Rep.    618,     explaining  any  court  can  be  invoked  to  pronounce 

8uincy,  etc.,  R.  Co.  v.  Humphreys,  145  judgment   inter  partes:    i.   A    contro* 

.   S.   82;    St.  Joseph,  etc.,   R.  Co.  v.  versy  of  some  Icind  between  parties  in- 

Humphreys,  145  U.  S.  105,  distinguish^  volving  legal  or  equitable  rights.     2. 

ing  Pressley  v.  Lamb,  105  Ind.  171.  That  the  matter  in  controversy  shall  be 

This  case  is  discussed  in  28  Am.  L.  presented  in  such  manner  that  the 
Rev.  929,  where  it  is  said.  "  The  prop-  court  may  act  judicially  in  the  prem- 
osition  that  a  debtor  can  sue  his  cred-  ises.  Without  these,  a  court  cannot 
itor,  when  he  admits  the  entire  justice  proceed  to  give  judgment,  even  with 
of  the  debt,  for  the  sole  purpose  of  pre-  the  consent  of  the  parties.  These  being 
venting  his  creditor  from  suing  him,  is  absent,  nothing  is  pending  before  the 
so  novel,  and  was  so  unheard  of  prior  court."  This  decision  has  been  ap- 
to  the  Wabash  receivership,  that  it  proved  in  Mauch  Chunk  First  Nat.  Banlc 
might  well  be  doubted  whether  such  a  v.  U.  S.  Encaustic  Tile  Co.,  105  Ind.  227, 
proceeding  is  either  a  *  case  '  or  a  and  in  McNary  v.  Bush,  (Oregon  1899) 
'  controversy,'  within  the  meaning  of  56  Pac.  Rep.  646,  which  was  an  action 
the  judiciary  clause  of  the  Federal  solely  for  the  appointment  of  a  receiver 
Constitution.  But,  absurd  as  the  pro-  brought  against  a  corporation  by  a 
ceeding  seems,  it  would  probably  have  stockholder.  See  also  as  bearing  on 
to  be  regarded  as  a  *  controversy  '  in  the  subject,  Dickerson  v.  Cass  County 
such  a  sense  as  to  give  the  court  juris-  Bank,  95  Iowa  392;  Shields  v.  Cole- 
diction;  though  it  is  certain  that  for  a  man,  157  U.  S.  168. 
federal  court  to  go  into  the  general  2.  California.  —  Whitney  v.  Buck- 
business  of  a  common  carrier,  and  con-  man,  26  Cal.  448. 
tinue  in  it  for  years  at  a  time,  as  many  Florida,  —  State  v,  Jacksonville,  etc., 
of  them  have  done,  is  neither  to  decide  R.  Co.,  15  Fla.  201. 
a  *  case  '  nor  to  settle  a  *  controversy.*  **  Illinois,  —  Roby  v.  Title  Guarantee, 

In  Pressley  v.   Lamb,  105  Ind.  171,  etc.,  Co.,  166  111.  336;  Commercial  Nat. 

sub  nom,  Pressley  v.  Harrison,  102  Ind.  Bank  v,  Burch,  141  III.  519,  reversing  in 

14,  an  action  between  partners,  it  was  part  40  111.  App.  505. 

held  that  an  order  for  a  receiver  was  Indiana,  —  Galloway    v,    Campbell, 

not  void  and  subject  to  collateral  attack  142  Ind.  324;  Smith  v.  Harris,  135  Ind. 

though  the  only  apparent  object  of  the  631;    Pressley  v.  Lamb,  105  Ind.  171, 

proceeding  was  to  throw  the  business  of  sud  nom,  Pressley  v,  Harrison,  102  Ind. 
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of  an  order  appointing  a  receiver  cannot  be  made  an  issue  in 
actions  brought  by  the  receiver  pursuant  to  his  authority  as  such 

14;  Mauch  Chunk  First  Nat.  Bank  v.  of  a  receiver  before  answer  and    ex 

U.  S.  Encaustic  Tile  Co.,  105  Ind.  227;  parte^  filed  in  the  receivership  cause,  is 

Storm  V.  Ermantrout,  89  Ind.  214.  not  a  direct  but  a  collateral  attack  00 

Iowa,  —  Dickerson  z/.  Cass    County  the  order  of  appointment,  and  cannot 

Bank,  95  Iowa  392.  be  sustained  where  the  order  is  not  void 

Louisiana.  —  State   v.    Ellis,   45    La.  for  want  of  jurisdiction   to   make  it. 

Ann.  1418;  Metropolitan  Bank  v.  New  Holland  v.   Preston,  (Tex.  Civ.  App. 

Orleans  Brewing  Assoc.,  51  La.  Ann.  1897)  41  S.  W.  Rep.  374. 

1525.  Ordto  Made  in  Yaoation. —  No  collat- 

Michigan,  —  Thomas  v.  Gartner,  97  eral  attack  can  be  made  on  such  an 

Mich.  608;  Howard  v.  Palmer,  Walk,  order  made  in  vacation  any  more  than 

(Mich.)  391.  on  one  entered  in  term  time.     Pressley 

Missouri, —  Block  v.  Estes,92Mo.3i8;  v.  Lamb,  105  Ind.  171,  sub  nom.  Pres&- 

Neun  V.  BlackstoneBldg.,  etc.,  Assoc,  ley  v,   Harrison,   102  Ind.  14;  Mauch 

(Mo.  1899)  50  S.  W.  Rep.  436;  Greeley  Chunk  First  Nat.   Bank  v.   U.  S.  En- 

V.  Provident  Sav.  Bank,  103  Mo.  212.  caustic  Tile  Co.,  105  Ind.  227. 

Montana,  —  State  v.  District  Ct.,  21  Agent  for  National  Bank. —  In  Chet- 

Mont.  155.  wood  V.  California  Nat.  Bank,  113  Cal. 

Nebraska.  —  Edee  v.  Strunk,  35  Neb.  649,  this  rule  was  applied  to  the  elec- 

307.  tion,  under  U.  S.  Slat,  at  L.,  p.  345, 

New  York,  —  De  Bemer  v.  Drew,  57  c.  360,  §  3,  of  an  agent  to  supersede  a 

Barb.  (N.  Y.)438;  Whittlesey  v.  Frantz,  receiver  appointed  over  the  property  of 

74  N.  Y.  460;  Wright  v,  Nostrand,  94  an  insolvent  national  bank. 

N.  Y.  31,  reversing  47  N.  Y.  Super.  Ct.  On  Motion  to  AUow  Beoeiyer  CompenBa- 

441;  Peters  v.  Carr,  2  Dem.  (N.  Y.)  22;  tion.  —  No    direct    proceeding   having 

Jones  V,  Blun,  145  N.  Y.  333;  Fassett  been  taken  to  set  aside  or  have  reversed 

V.  Tallmadge,  (Supm.  Ct.  Spec.  T.)  13  on  appeal  an  illegal  order  appointing 

Abb.    Pr.    (N.  Y.)   12;    Atty.-Gen.   v.  a  receiver,  the  validity  thereof  cannot 

Guardian  Mut.  L.  Ins.  Co.,  77  N.  Y.  be  litigated  on  a  motion  to  allow  the 

275;  Terry  v,  Bange,  57  N.  Y.  Super,  receiver  compensation  out  of  the  funds 

Ct.  546;  Walter  v,  F.  E.  McAlister  Co.,  in  his  hands.     Corey  v.   Long,  (N.  Y. 

(Supm.  Ct.  Spec.  T.)  21  Misc.  (N.  Y.)  Super.  Ct.  Spec.  T.)  12  Abb.  Pr.  N.  S. 

747,  citing  Bagby  v,  Atlantic,  etc.,  R.  (N.  Y.)  427,  affirmed  S3  N.  Y.  641. 

Co.,  86  Pa.  St.  291;  Hyatt  v.  Dusen-  In  Prooeedings  to  Appoint  a  Snoeenor 

bury,  (City  Ct.  Gen.  T.)  5  N.  Y.  St.  to  a  Beceiver  theretofore  appointed  in 

Rep.  846.  the  cause,  irregularities  in  the  original 

Texas,  —  Texas  Pac.  R.  Co.  v,  John-  order  cannot  be  reviewed,  although  the 
son,  76  Tex.  421;  Edrington  v.  Prid-  plaintiff  bases  his  request  for  the  sub- 
ham,  65  Tex.  612;  Holland  v,  Preston,  stitution  upon  the  whole  record  in  the 
(Tex.  Civ.  App.  1897)  41  S.  W.  Rep.  case.  Fassett  v.  Tallmadge,  (Supm. 
374.  Ct.  Spec.  T.)  13  Abb.  Pr.  (N.  Y.)  I2; 

Washington.  — Carroll  r.  Pacific  Nat.  Smith  v.  Harris,  135  Ind.  621. 

Bank,  19  Wash.  639.  Order  Made  Without  Hotioe.  —  That  an 

Wisconsin,  —  Neeves  v.  Boos,  86  Wis.  order  appointing  a  receiver  was  made 

313;  Davis  V.  Shearer,  90  Wis.  250.  ex  parte  where  the  facts  were  not  such 

United  States.  —  Young  v,  Montgom-  as  would  permit  notice  to  be  dispensed 

ery,  etc.,  R.  Co.,  2  Woods  (U.  S.)  606;  with,  is  not  a  jurisdictional  matter  but 

Olmstead   v.   Distilling,   etc.,   Co.,  73  a  mere  irregularity  subject  to  the  rule 

Fed.  Rep.  44;  Quincy,  etc.,  R.  Co.  v,  stated  in  the  text.     Ober  v.  Excelsior 

Humphreys,    145    U.   S.   82;    Sage   v.  Planting,  etc.,  Co.,  44  La.  Ann.  570; 

Memphis,  etc.,  R.  Co.,  125  U.  S.  361;  Dwelle  v.  Hinde,  8  Ohio  Cir.  Dec.  177; 

Brown  v.  Lake  Superior  Iron  Co.,  134  Neeves  v.  Boos,  86  Wis.  313.  citing  Gib- 

U.  S.  530.  son  V,  Martin,  8  Paige  (N.  Y.)  481. 

England,  —  Frowd    v,    Lawrence,    i  Contra    of    notice    to    the   attorney- 

Jac.  &  W.  635;  Russell  v.  East  Anglian  general  required  by  the  New  York  stat- 

R.  Co.,  3  Macn.  &  G.  104.  utes   in   actions   brought  against  cor- 

Flea  in  Becenyention.  —  A  plea  in  re-  porations  for  their  dissolution.    Cole  z'. 

convention   against    the    plaintiff    for  Millerton   Iron    Co.,    133   N.   Y.    164; 

damages  in  causing  the  appointment  Whitney  v.  New  York,  etc.,  R.  Co.,  3a 
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officer,*  or  in  proceedings  to  punish  contempt  of  court  for  dis- 
obedience of  other  orders  made  in  the  pending  suit.' 

8.  Motions  to  ModiQr  or  Vacate — a.  In  General.  — An  inter- 
locutory order  appointing  a  receiver,  like  other  interlocutory 
orders,  is  under  the  control  of  the  court  making  it  until  the  final 
disposition  of  the  pending  suit ;  and  may,  on  motion,  be  amended, 
modified,  or  vacated,  for  cause  shown.* 

Hun(N.  Y.)i64;  People  v.  Seneca  Lake  S.  Einstein  v,  Lee,  89  Ga.  130;  Lutt 

Grape,  etc.,  Co.,  52  Hun  (N.  Y.)  174.  v.  Grimont,  17  111.  App.  308;  Bagley  v. 

1.  Alabama.  —  Florence    Gas,     etc.,  Scudder,  66  Mich.  97;  Russell  v.  East 

Co.  V.  Uanby,   loi  Ala.  15;    Comer  v.  Anglian  R.  Co.,  3  Macn.  &  G.  104. 

Bray,  83  Ala.  217,  82  Ala.  183.  Xodifleation  of  Ordsr.  —  In  a  proceed- 

Illinois,  —  Rand,  etc.,  Co.  v.  Mutual  ing  for  contempt  for  trespasses  upon 

F.  Ins.  Co.,  58  111.  App.  528;  Hanke  v,  real  estate  involved  in  the  receivership 

Blattner,  34  111.  App.  394.  it  is  proper  to  modify  the  order  of  ap- 

Indiana,  —  Hatfield    v,    Cummings,  pointment  so  as  to  make  it  include  such 

(Ind.  1898)  50  N.  E.  Rep.  817;  Hatfield  land  onlv  as  was  properly  within  the 

V,  Cummings,  (Ind.  1899)  53  N.  £.  Rep.  scope  of  the  litigation,  although  the 

761;  Stelzer  v.  La  Rose,  79  Ind.  435.  result  of  such  modification  is  the  ac- 

loTva,  —  Metropolitan  Nat.   Bank  v,  quittal  of  the  parties  charged.     Kron 

Commercial  State  Bank,  104  Iowa  682;  v.  Smith,  96  N.  Car.  386. 

Schoonoveer  v.  Hinckley,  48  Iowa  82;  S.  Copper  Hill  Min.  Co.  v.  Spencer, 

Stewart  v,  Lajr,  45  Iowa  604.  25  Cal.  11;    Crawford  v.  Ross,  39  Ga, 

Kansas,  —  Greenawalt  v.  Wilson,  52  44;  Graham  v.  Fuller  Electrical  Co.,  75 

Kan.  109.  Ga.  878;  Howard  v.  Lowell  Mach.  Co., 

Michigan.  —  Bagley  v.  Scudder,  66  75  Ga.  325;  S.  S.  O.  Iron  Hall  v.  Baker, 

Mich.  97.  134  Ind.  293;  Matter  of  Colvin,  3  Md. 

Minnesota.  —  Basting  v.  Ankeny,  64  Ch.  300;  McCullough  v.  Merchants'  L. 

Minn.  133.  3  Am.  &  Eng.  Corp.  Cas.  &  T.  Co.,  29  N.  J.  Eq.  217;  Atty.-Gen. 

N.  S.  aoo.  V,  Nor(h  America  L.  Ins.  Co.,  82  N.  Y. 

Missouri,  —  Cox  v,  Volkert,  86  Mo.  172;  Attrill  f.  Rockaway  Beach  Imp, 

505;    Thompson  v,  Greeley.    107  Mo.  Co.,  25  Hun  (N.  Y.)  376;   Whitney  v, 

577-                                                             .  New  York,  etc.,  R.  Co.,  32  Hun  (N  Y.) 

Nebraska,  —  Andrews  v.  Steele  City  164;  Ferry  v.  Central  New  York  Bank, 

Bank,  (Neb.  1898)  77  N.  W.  Rep.  342.  (Supm.  Ct.  Spec.  T.)  15  How.  Pr.  (N. 

New  K<7r>.  —  Viburt  v.  Frost,  (N.  Y.  Y.)  446;  Glines  v.  S.  S.  O.  Iron  Hall 

Super.  Ct.  Spec.  T.)  3  Abb.  Pr.  (N.  Y.)  (Supm.  Ct.  Gen.  T.)  50  N.  Y.  St.  Rep. 

119;   Stiefel  V.Berlin,  28  N  .  Y.  App.  281;    Mercantile   Trust   Co.    v,  i£tna 

Div.  103,   16  Nat.  Corp.  Rep.  340,  27  Ifon  Works,  2  Ohio  Cir.  Dec.  718,  4 

Civ.  Pro.  (N.  Y.)  216;  Bangs  v.  Duck-  Ohio  Cir.  Ct.  579;  Cincinnati,  etc.,  R. 

infield,  18  N.  Y.  595;  People  v.  Colum-  Co.   v.  Sloan,  31  Ohio  St.  i;  Sanders 

bia  Car  Spring  Co.,   12  Hun  (N.  Y.)  v.  Christie,   i  Grant  Ch.  (U.  C.)  137; 

585;    Sagory  v,  Dubois,  3  Sandf.  Ch.  Magrath  v.  Veitch,  1  Hog.  no. 

(N.  Y.)  466;  Wright  z\  Nostrand,  94  N.  Motion  for  Bohearing.  —  A  motion  for 

Y.  31,  reversit^  on  other  grounds,  47  a  rehearing  based  on  the  same  facts 

N.  Y.  Super.  Ct.  441;    Powell  v,  Wal-  brought    forward    when  the  appoint- 

dron.  8q  N.  Y.  328;  Palen  v,  Bushnell,  ment  was  made  will  not  usually   be 

51  Hun(N.  Y.)423;  Tyler  v,  Willis,  33  granted.    Sheldon  v.  Weeks,  2  Barb. 

Barb.  (N.  Y.)  327;    Morgan  v.  Potter,  (N.  Y.)  533,  citing  Chapman  v.  Ham- 

17   Hun  (N.   Y.)  403;    Underwood  v.  mersley,  4  Wend.  (N.  Y.)  173.    See  also 

Sutdifife,  10  Hun  (N.  Y.)  453.  Rowley  v.  Van  Benthuysen,  16  Wend. 

Okio,  —  Barbour  v.  National  Exch.  (N.   Y.)  370;    Williamson  v.   Hyer,  4 

Bank,  45  Ohio  St.  133.  Wend.  (N.  Y.)  170. 

Vermont.  —  Vermont,  etc.,  R.  Co.  v.  New    Facts    Must   Be   Relied    upon 

Vermont  Cent.  R.  Co.,  46  Vt.  792.  changing  the  condition  of  things  as  it 

IVaskington,  —  Smith  v,  Hopkins,  lo  existed  on  the  original  hearing.     Bel- 
Wash.  77.  mont  V.  Erie  R.  Co.,  52  Barb.  (N.  Y.) 

Wisconsin,  —  Davis    v.    Shearer,   90  637,  wherein  Cardozo,  J.,  said:    "So 

Wis.  250,  cited  in  Seamans  v.  Millers'  that  mere  litigiousness  should  not  be 

Mut.  Ins.  Co.,  90  Wis.  490.  encouraged  or  permitted,  the  practice 
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b.  Ex  Parte  Orders.  —  A  motion  to  vacate  an  ex  parte  order 
is  eminently  proper  and,  where  no  appeal  lies  from  interlocutory 
orders,  the  only  method  by  which  the  defendant  can  obtain  a 
hearing  upon  the  merits  pending  the  action.* 

Effect  of  Anfwer  at  Hearing.  —  If  an  answer  in  the  pending  suit  has 
come  in,  it  will  on  the  motion  to  vacate  be  given  the  same  effect 
to  which  it  would  have  been  entitled  if  it  had  been  entered  before 
the  original  hearing.* 

c.  Notice  of  Motion.  —  Notice  of  the  motion  to  vacate 

of  the  courts  has  been  established  to  1.  Alabama,  —  Meyer  v,  Johnston,  53 

be  that  after  a  motion  has  once  been  Ala.  237. 

f  uUy  heard  and  decided,  it  should  not  District  of  Columbia,  —  Phoenix  Mut. 

be  revived  again,  except  upon  leave  of  L.  Ins.  Co.  v.  Grant,  3  MacArthur  (D. 

the  court  first  had  and  obtained,  or  un-  C.)  220. 

less  a  different  state  of  facts  arose  sub-  Georgia,  —  Robenson  v,  Ross,  40  Ga. 

sequently   to  the  first  determination.  375;  Crawford  v.  Ross,  39  Ga.  44. 

When   a  different  state   of    facts   has  Maryland,  —  Williamson  v,  Wilson, 

arisen  since   the  first   motion,  a  new  i  Bland  (Md.)  418;  Drury  v.  Roberts,  a 

motion,  based   upon   these  facts,  may  Md.  Ch.   157.;    Voshell  v,  Hynson,  26 

be  made  as  a  matter  of  right.     •    »    *  Md.  83. 

To  sum  it  all  up  briefly,  it  is  well  set-  Minnesota,  —  Haugan  v.  Neiland,  51 

tied  that  whatever  can  be  done  upon  Minn.  552. 

motion  to  the  court,  may  by  the  court,  New  Jersey,  —  Cammack  v,  Johnsoa 

upon  further  motion,  be  altered,  modi-  2  N.  J.  £q.  163. 

fied,  or  wholly  undone.*'  New    York,  —  Gibson    v,   Martin,   8 

After  Removal  of  Cause  to  U,  S,  Court,  Paige  (N.  Y.)  481. 

—  In   Texas,   etc.,  R.   Co.  v.  Rust,  5  Pennsylvania.  —  Go  wan  c/.  Jeffries,  2 

McCrary  (U.  S.)  348,  Caldwell,  J.,  said  Ashm.  (Pa.)  296. 

that  a  motion  to  rehear  an  application  Wisconsin,  —  Neeves     v.     Boos,    86 

for  a  receiver,  on  the  same  grounds  Wis.  313. 

raised  in  the  state  court  by  a  motion  to  United  States,  —  Walters    v,   Anglo- 

vacate  passed  upon  before  the  removal  American   Mortg.,   etc.,   Co.,  50  Fed. 

of  the  cause,  would  not  be  entertained  Rep.  316. 

by  the  federal  court  before  the  trial  term.  Canada,  —  Sanders    v.     Christie,     i 

Citing  Hot  Springs  Cases,  MS.  Op.  Grant  Ch.  (U.  C.)  137. 

Benewal  of  Motions.  —  See  generally  England,  —  Grenfell    c^.   Windsor,  s 

as  to  the  renewal  of  motions,  article  Beav.    544;     Buxton    v,    Monkhouse, 

Motions,  vol.  14,  pp.  176  et  seq.  Coop  t.  Eld.  42. 

Findings  in  Order  Sefoiing  to  Vacate. —  Bnle  to  Show  CanM.  —  Where  the  re- 

The  court  may  enter  an  ordet  refusing  ceiver  is  appointed  by  a  judge  in  vaca- 

generally  to  vacate   the  order  of  ap-  tion  and  on  an  ex  parte  motion,  the 

pointment  without  stating  the  reasons  order  should  appoint  a  very  early  day 

upon  which  its  action  is  based.     Glines  when  the  defendant  may  be  permitted 

V,  S.  S.  O.  Iron  Hall,  (Supm.  Ct.  Gen.  to  show  cause  against  the  receivership. 

T.)  50  N.  Y.  St.  Rep.  281.  St.  Louis,  etc.,  R.  Co.  v.  Wear,  135  Mo. 

Jnriadiotion  to  Hear  Motion  —  District  230,  4    Am.   &  Eng.   R.  Cas.   N.  S. 

of  Columbia,  —  A  motion  to  vacate  the  583. 

appointment  of  a  receiver  by  the  Su-  8.  Phoenix     Mut.     L.     Ins.    Co.    v, 

preme  Court  of  the  District  of  Colum-  Grant,  3  MacArthur  (D.  C.)  220;  Drury 

bia  would  ordinarily  be  heard  before  v,  Roberts,  2  Md.  Ch.  157;    Voshell  v, 

the  judge  holding  the  special  term;  or,  Hynson,  26  Md.  83;    Katz  v.  Brewing- 

in  his  discretion  it  may  be  certified  to  ton,  71  Md.  79;  Cohen  v,  Meyers,  etc., 

and  heard  at  the  general  term  in  the  Co.,  42  Ga.  46.     See  also  Central  Nat. 

first  instance,   when  such  court    will  Bank  v,  Graham,  (Mich.  1898)  76  N. 

make  the  same  order  thereon  as  it  con-  W.  Rep.  1042;  McHenry  v.  New  York, 

siders  such  judge  ought  to  have  made,  etc.,  R.   Co.,  25  Fed.   Rep.   114.     And 

Phoenix   Mut.  L.  Ins.  Co.  v.  Grant,  3  see  supra^  VI.  8.  e,  ('i)  Effect  of  Answer 

MacArthur  (D.  C.)  220.  on  Appointment, 
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should  be  given  to  all  parties  to  the  pending  suit  who  are  in  any 
way  interested  in  the  appointment,* 

d.  By  Whom  Made—  (i)  Strangers.  — A  stranger  to  the  pro- 
ceedings, whatever  may  be  his  rights  in  the  property,  cannot  move 
to  vacate  an  order  appointing  a  receiver,*  unless  he  has  filed  a 
cross-bill  asking  affirmative  relief,  pursuant  to  leave  to  intervene 
and  be  made  a  party.* 

(2)  Objections  Waived.  —  No  one,  whether  a  party  to  the  suit 
or  not,  who  has  recognized  the  authority  of  a  receiver  in  any 
way,  can  attack  the  validity  of  the  order  appointing  him  for  mere 
irregularities.* 

1.  Hotioe  to  Cfroditon.  —  Where  an  ac-  8q  N.  Y.  328;  Baker  v,  Brandage,  79 
tion  broaghl  by  creditors  to  replevin  Hun  (K.  Y.)  382;  Underwood  v.  Sut- 
property  of  the  debtor  attached  by  cliffe,  10  Hun  (N.  Y.)  453,  reversed  on 
other  creditors  is  drawn  into  equity  by  other  grounds  in  77  N.  Y.  58;  Hobart 
injunction  and  interpleader,  and  are-  v.  Frost,  5  Duer  (N.  Y,)  672;  Tyler  v, 
ceiver  appointed,  notice  of  the  motion  Willis,  33  Barb.  (Nf.  Y.)  327;  Darrow  v, 
to  modify  or  vacate  such  order  must  Riley,  (County  Ct.)  5  Misc.  (N.  Y.)  363. 
be  given  all  creditors  who  are  parties  See  generally  article  Supplementary 
to  the  suit.     National   Park   Bank  v.  Proceedings. 

Goddard,  (Supm.  Ct.  Gen.  T.)  20  N.  Y.  Moving  Party  Must  Give  Bond.  — In 

Supp.  499,  65  Hun  (N.  Y.)  626.  South  Carolina  yxndtrA.cl  1897,  to  entitle 

"  Short  Hotioe "  —  Maryland. —InVfiX-  a  party  to  move  to  vacate    an  order 

liamson  v.  Wilson,  i   Bland  (Md.)  418,  appointing  a  receiver  he   must    give 

it  is  said  that  '*  a  motion  10  rescind  an  a  bond  in   double  the  amount  of  the 

appointment    is    always    heard    on  a  property  involved.      An  order  of  the 

short  notice."  trial  judge  fixing  for  the  purposes  of 

2.  Wright  V,  Weisel,  19  N.  Y.  App.  the  bond  the  value  of  the  property  is 
Div.  630;  State  v,  Superior  Ct.,  7  subject  to  amendment  or  correction, 
Wash.  77;  Calder  v.  Their  Creditors,  Allen  v.  Cooley,  53  S.  Car.  414,  citing 
45  La.  Ann.  765.  See  also  Burke  r.  Cha£fee  v.  Rainey,  21  S.  Car.  11. 
Browne,  6  Ir.  Eq.  213.  Compare  Na-  8.  Pittsburgh  Fifth  Nat.  Bank  v, 
tionai  Park  Bank  v.  Goddard.  (Supm.  Pittsburgh,  etc.,  R.  Co.,  i  Fed.  Rep. 
Ct.  Gen.  T.)  20  N.  Y.  Supp.  499,  190,  See  also  Mercantile  Trust  Co.  v, 
affirmed  in  131  N.  Y.  494;  Jacobson  v.  Etna  Iron  Works,  2  Ohio  Cir.  Dec. 
Landolt,  73  Wis.  143.  718,   4    Ohio  Cir.   Ct.   579;    Howe   v. 

Babititnted  Plaintiir.  —  One  who  has  Jone«,  57  Iowa  130;  Whelpley  v,  Erie 

been  substituted  for  the  original  plain-  R.  Co.,  6  Blatchf.  (U.  S.)  271;  Thomas 

tiff  in  an  action  in  which  a  receiver  has  v.  Brigstocke,  4  Russ.  64. 

been  appointed  is  not  estopped  from  4.  Illinois.  —  Russell       v.      Chicago 

coniesting  the  validity  of  the  appoint-  Trust,   etc.,    Bank,   40  111.   App.  385, 

ment    because    the    original    plaintiff  reversed  on  other  grounds,  139  III.  538. 

might  have  been,  if  he  has  not  himself  Indiana.  —  Stelzer    v.    La    Rose,   79 

recognized    its    validity  in    any  way.  Ind.  435. 

Grant  v,  Los  Angeles,  etc.,  R.  Co.,  116  Iowa.  —  Dickerson  v.   Cass  County 

Cal.  71.  Bank,  95  Iowa  392. 

Motion  by  Booeiyer  in  Anothor  Aetion.  —  Michigan.  —  B u  rton    v.    Schildbach, 

A  receiver  of  the  property  of  a  debtor  45   Mich.    504;   Skinner  v,   Lucas,   68 

may  move  to  vacate  a  void  order  of  Mich.  424. 

appointment  made   in   another  action  Missouri. — Greeley     v.     Provident 

against  the  same  defendant  where  it  Sav.  Bank,  103  Mo.  212. 

interferes  with  his  own  duties.  Whitney  Nebraska.  —  Ecklund    v.    Willis,    43 

V.  New  York,   etc.,    R.   Co.,  32   Hun  Neb.  737. 

(N.  Y.)  164.  New    York,  —  South  wick   v.   Moore, 

In  Sapplementary  Prooeedings. —  54  N.  Y.  Super.  Ct.  126;   BattershaU 

Irregularities  in  the  appointment  of  a  v.  Davis,  31  Barb.  (N.  Y.)  327;  Tyler  v, 

receiver  in  supplementary  proceedings  Willis,  33  Barb.  (N.  Y.)  327;  Hobart  v, 

can  be  taken  advantage  of  by  the  judg'  Frost,    5    Duer    (N.    Y.)    672;     Baker 

ment  debtor  only.     Powell  v.  Waldron,  v,  Herkimer,  43  Hun  (N.  Y.)  86;  Baker 
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DL  SsLECTiov  or  Rscsiybb  —  1.  Oenenl  BuIm  —  a.  Refer- 
ence TO  Master.  —  At  the  early  law  the  practice  was  quite  gen- 
eral for  the  court  to  order  a  reference  to  a  master  empowered  to 
nominate  or  appoint  a  suitable  person  as  receiver.* 

b.  Appointment  by  Court.  —  The  almost  invariable  modern 
practice,  however,  is  for  the  court,  or  a  judge  thereof,  to  appoint 
the  receiver,  without  a  reference.* 

r.    Bnindage,    79    Hun  (N.  Y.)  382;  be  refused  after  three  months  daring 

Underwood  r.  Sutcliffe,  10  Hun  (N.  Y.)  which  the  receiver  has  skilfully  con- 

453,  reversed  on  other  grounds  in   77  ducted  affairs,  although  the  propriety 

N.  Y.  58;  Scott  V,  Duncombe,  49  Barb,  of  his  appointment  in  the  first  instance 

(N.   Y.)  73;    Viburt   v.   Frost,   (N.   Y.  is    doubtful.     Gypsum    Plaster,    etc.. 

Super.  Ct.  Spec.  T.)  3  Abb.  Pr.  (N.  Y.)  Co.  v,  Adsit,  105  Mich.  497. 

119;  People  V.  Globe  Mut.  L.  Ins  Co.,  Ofhflrwiis  of  Void  Ord«r.  — The  fact 

(Supm.  Ct.  Spec.  T.)  60  How.   Pr.  (N.  that  a  judgment  creditor  intervened  in 

Y.)  82;    Bolt  V,  Hauser.  (County  Ct.)  the  receivership  cause  and  attempted 

19  Civ.  Pro.  (N.  Y.)  7,  o^rm/^  (Supm.  to  enforce  his  judgment  will  not  pre- 

Ct.  Gen.  T.)  19  Civ.  Pro.  (N.  Y.)  210,  57  vent  him  from  attaclring  the  order  of 

Hun  (N.  Y.)  567.  appointment  where  it  is  wholly  void. 

North  Carolina,  —  Delafield  r.  Lewis  Smith  v.   Los  Angeles,   etc.,  K.  Co., 

Mercer  Constr.  Co.,  118  N.  Car.  105.  (Cal.  1893)  34  Pac.  Rep.  242. 

North     Dakota.  —  Merchants     Nat.  1.  Matter  of  Eagle   Iron   Works,   8 

Bank  v,  Braithwaite.  7  N.  Dak.  358,  66  Paige  (N.  Y.)  385;    Williamson  v.  Wil. 

Am.  St.  Rep.  653.  son,  i  Bland  (Md.)  418;   Beverley  v. 

Ohio,  —  Brockman    v.    Consolidated  Brooke,  4  Gratt.  (Va.)  187.    See  also 

Bldg.,   etc.,  Co.,   7  Ohio  Dec.  291,  5  Code  Civ.  Proc.  N.  Y.    §  827;  Matter 

Ohio  N.  P.  61;  Equitable  Nat.  Bank  v,  of  Franklin  Bank,  1  Paige  (N.  Y.)  85; 

Guckenberger,  5  Ohio  N.  P.  319.  Haggarty  v,  Pittman,  i  Paige  Q^,  Y.) 

United  States.  —  Wallace  v,  Loomls,  298. 

97  U.  S.  146.  Sslnrenoe  to  ▼ies-Ghauoellor.  —  In  New 

In  Aetion  to  ToreeloM  Xortgagt.  —  Fil-  Jersey  it  has  been  held  that  a  statute 

ing  a  stay  of  execution  after  a  decree  conferring    upon    the    chancellor   the 

for  the  plaintiff,  in  an  action  brought  to  power  to  appoint  a  receiver  confers 

foreclose  a  real  estate  mortgage,  waives  such  power  on  the  court  of  chancery 

any  right  which   the  defendant  may  and   not   upon    the  chancellor  as  an 

have  had  to  attack  the  appointment  of  individual,  and  that  he  may  refer  the 

9i  r^ctiwtv  vaKdi^  pendente  lite.     Ek:klund  appointment  of  a  receiver  to  the  vice- 

V,  Willis,  42  Neb.  737.  chancellor  for  his  consideration   and 

Xotioa  by  Corporation  Defendant.  —  A  advice.     Delaware  Bay,  etc.,  R.  Co.  r. 

defendant    corporation    will    be    per-  Markley,  45  N.  J.  Eq.   148,  37  Am.  & 

mitted  to  move  for  the  vacation  of  the  Eng.  R.  Cas.  426. 

appointment  where,  although  notice  of  Botoreneo  to  Bogisttr.  —  In  Alabama 

the  application  for  the  order  was  prop-  an  early  provision  of  the  code  that  the 

erly  served  upon  one  of  its  officers  duly  chancellor  and  not  the  register  shall 

authorized     to     receive     service,     he  appoint  receivers  was  held  to  prevent 

fraudulently  concealed  the  fact  to  Its  a  reference    to  the    register   for   the 

injury.     Allen  v,  Dallas,  etc.,  R.  Co.,  selection  of  a  suitable  person.    Exp, 

3  Woods  (U.  S.)  316.  Smith,  23  Ala.  94. 

Effect  of  Belay  on  XotioB  to  Vaeate.  —  2.  Smith  v.  New  York  Consol.  Suge 

A  motion  to  vacate  the  appointment  of  Co.,  (C.  PI.)  18  Abb.  Pr.  (N.  Y.)  419,  28 

a  receiver    must    be  made    promptly  How.  Pr.  (N.  Y.)  277;  Brush  v.  Blanch- 

upon  knowledge  of  the  facts  affecting  ard,  19  111.  31. 

its  validity  or  it  will  be  denied.     Hardt  In  Gowan  v,  Jeffries,  2  Ashm.  (Pa.) 

V.  Levy,  79  Hun  (N.  Y.)  348;  Matter  of  296,  the  court  said:     "We    will    not 

George  T.   Smith   Middlings    Purifier  adopt  the    expensive  practice  of  the 

Co.,  86  Mich.  149;  Allen  v,  Dallas,  etc.,  English  chancery,   and   refer  the  ap- 

R.  Co.,  3  Woods  (U.  S.)  316.  pointment  of  this  office  to  a  master, 

A  motion  to  vacate  based  on  the  nn-  but  will  receive  directly  the  proposal 

suitability  of  the  person  appointed  will  of  the  parties,  of  suitable  persons  for 
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2.  Exceptions  to  Hatter's  Beport  —  The  report  of  the  master  is  not 
necessarily  final,  but  it  will  not  be  reviewed  by  the  court  unless  a 
strong  case  of  disqualification  is  made  against  the  person  nomi- 
nated or  appointed  by  him.* 

3.  Confinaation  of  Master's  Beport  —  Where  a  reference  is  made 
to  a  master  to  nominate  a  suitable  person,  the  appointment  is  not 
complete  until  his  report  is  confirmed  by  a  special  order  of  the 
court ;  •  but  it  has  been  held  that  where  the  master  is  directed  to 
appoint  a  receiver  and  take  from  him  the  requisite  security,  no 
order  of  confirmation  is  necessary.' 

4.  Beoommending  Persons  for  Beooiyer,  —  Either  party  to  an 
application  for  a  receiver  is  at  liberty  to  recommend  to  the  mas- 
receiver,  and  act  directly  upon  them    proper  course  is  to  present  a  petition 

ourselves."  to  the  court,  upon  due  notice  to  all  the 

Beferenoe  to  Xaater  Hot  Obligatory.  —  other  parties  who  have  appeared  and 

In   Columbia    Bank  v.   Arty.-Gen.,   3  who  are  interested  in  the  appointment^ 

Wend.  (N.   Y.)  589,  ajfirtning  i   Paige  suting  the  grounds  of  objection  to  the 

(N.  Y.)  511,  it  was  said:    *'  The  refer-  receiver,  and  praying  that  the  master 

ence  to  a  master  in  this  and  most  other  may  review  his  report." 

cases  is  for  the   convenience  of   the  In  Creuze  v,  London,  2  Dick.  6S7,  2 

chancellor  and  to  facilitate  and  expe-  Bro.  C.  C.  253,  it  is  held  that  objection 

dite  the   business    of    the    court,   but  may  be  taken  to  the  report  by  merely 

where  there  is  no  statute  regulations  filing  written  exceptions  thereto.    And 

upon  the  subject,  it  cannot  be  aground  see  generally  article  References, /^j/, 

of  appeal  that  the  chancellor  does  him-  p.  978. 

self,  in  the  first  instance,  what  he  has  2.  Matter  of  Eagle   Iron   Works,   8 

an  unquestionable  right  finally  to  con-  Paige  (N.  Y.)  386. 

trol.'*  8.  Matter  of  Eagle  Iron   Works,   8 

On   Ez-parte   Applicationf.  —  In  Wil-  Paige  (N.  Y.)  386;  Lottimer  t/.  Lord,  4 

liamson  t/.  Wilson,  i  Bland  (Md.)  418,  E.   D.  Smith  (N.  Y.)  183;    Wetter  v. 

it  was  held  to  follow  as  the  natural  Schlieper,  (C.  PI.  Spec.  T.)  7  Abb.  Pr. 

consequence  of  appointing  a  receiver  (N.  Y.)  92. 

ex  parte t  that  the  selection  of  the  party  For  the  Nature  and  floope  of  the  order 

to  be  appointed  must  be  made  by  the  of  reference  and  the  hearing  before  the 

chancellor.  master  under  the  early  Michigan  and 

1.  Matter  of  Eagle  Iron  Works,  8  New  York  chancery  practice  in  credit- 
Paige  (N.  Y.)  385;  Thomas  v.  Daw-  ors' bills,  see  Howard  t/.  Palmer,  Walk, 
kin,  3  Bro.  C.  C.  508,  i  Ves.  Jr.  452;  (Mich.)  391;  Green  v.  Hicks,  i  Barb. 
Creuze  v,  London,  2  Bro.  C.  C.  253,  2  Ch.  (N.  Y.)  309;  Hudson  v,  Plets,  11 
Dick.  687;  Wynne  v,  Newborough,  Paige  (N.  Y.)  180;  Cassilear  v,  Simons, 
15  Ves.  Jr.  283;  Tharpe  v,  Tharpe,  12  8  Paige  (N  Y.)273;  Browning  v,  Bet- 
Ves.  Jr.  317;  Wilkins  v,  Williams,  3  tis,  8  Paige  (N.  Y.)  571;  Gihon  v,  Al- 
Ves.  Jr.  588;  Bowersbank  v.  Cotasseau,  bert,  7  Paige  (N.  Y.)  278;  Fitzburgh  v. 
3  Ves.  Jr.  164;  Anonymous,  3  Ves.  Jr.  Everingham,  6  Paige  (N.  Y.)  30;  Aus- 
515;  Garland  v.  Garland,  2  Ves.  Jr.  tin  ».  Dickey,  3  Edw.  (N.  Y.)  378;  Lee 
137;  Atty.-Gen.  v.  Day,  2  Madd.  246;  v,  Huntoon,  Hoffm.  (N,  Y.)  447;  Da- 
In  re  Bangor,  2  Moll.  518.  And  see  vies  v,  Davies,  (Supm.  Ct.)  20  Abb.  N. 
generally  article  References,  post^  p.  Cas.  (N.  Y.)  170. 
978.  Softoenoe  under  the  Code.  —  The  same 

How  Olijeetione  to  Beport  Taken.  —  It  rule  applies  to  a  reference  under  the 

seems  that  objections  to  the  report  of  code  by  which  the  referee,  who  is  a 

the  master  should  be  taken  by  petition  substitute  for  the  former  master,  is  di- 

rather  than  by  motion.     Bowersbank  rected  to   appoint   the    receiver.    The 

V,  Colasseau,  3  Ves.  Jr.  164.  former  practice  is  not  inconsistent  with 

In  Matter  of  Eagle  Iron  Works,  8  any  of  the  provisions  of  the  code,  and 

Paige  (N.  Y.)  385,  the  court  said:    "If  therefore  falls  within  the  category  of 

either  party  is  dissatisfied  with  the  ap-  those  laws  which  it  provides  shall  not 

pointment  made  by  the  master,   the  be  repealed.     Wetter  v.  Schlieper,  (C. 
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ter  or  to  the  court  some  person  or  persons  for  a  receiver ;  *  but 
no  recommendation  is  conclusive,  even  though  unanimous.  The 
court  or  master  may  still  exercise  a  discretion  if  there  is  good 
reason  for  it.* 

Z.   EXTEHDIVe  AHD    COVTHnOHe    BECXIVXBSHIPS  —  Salts  Pending 

in  flame  €k>nrt.  —  Where  two  suits  are  pending  in  the  same  court, 
involving  the  same  property,  a  receiver  should  not  be  appointed 
in  each  suit,  but  the  proper  practice  is  to  extend  the  receivership 
ordered  in  one  to  the  other.* 

PI.  Spec.  T.)  7  Abb.   Pr.  (N.  Y.)  92.  might  perhaps    be  appointed  without 

See  also  Davies  v,  Davies,  (Supm.  Ct.)  regard  to  his  qualificauons. 

20  Abb.  N.  Cas.  (N.  Y.)  170.  So,  also,  the  courts  have  carried  oat 

1.  Williamson  v.  Wilson,  i  Bland  the  agreement  of  the  parties  in  appoint- 
(Md.)  418;  Gowan  v.  Jeffries,  2  Ashm.  ing  a  certain  person  as  evidenced  by 
(Pa.)  296.  the  contract  out  of  which  the  litigation 

Eeoonunendation     by     Stranger.  —  In  arose.     Hanover   F.   Ins.  Co.  v.  Ger- 

Lottimer  v.  Lord,  4  £.  D.  Smith  (N.  Y.)  mania  F.  Ins.  Co.,  33  Hun  (N.  Y.)  542; 

183,  it  was  held  that  where  two  actions  In  re  Pound,  42  Ch.  D.  402.     See  also 

are  pending  against  the  same  debtor  Hooper  v,  Winston,  24  111.  366. 

and  involving  the  same   property,  in  In  Leach  v.  Tisdal,  4  Ir.  Ch.  N.  S.  209, 

each  of  which  the  appointment  of  a  re-  it  was  held   that  appointing  persons 

ceiver    is    asked,    if    in   one   the   pro-  settled    upon    by    consent  of    parties 

ceedings  for  the  appointment  are  sus-  ought  not  to  be  incorporated  into  a  rule 

pended     by     a     stay,     the     applicant  of    court.       To    the    same    effect    see 

therein  should  have  notice  of  a  refer-  Richey  v.  Gleeson,  Flan.  &  Kei.  99. 

ence  to  the  master  in  the  other,  that  he  Disoretion  Kay  Be  Seviewed  on  Appeal. 

may  be  heard  as  to  the  fitness  of  the  —  This  discretion  vested  in  the  court 

person  appointed,  and  that  if  such  no-  or  master  may  be  reviewed  on  appeal, 

tice  is  not  given  the  reference  will  be  but  only  where  it  has  been  manifestly 

opened  for  that  purpose.  abused.      Shannon  v.   Hanks,  88   Va. 

Under  the  Irish  Chancery  Praotioe,  each  338;    Williamson   v.  Wilson,   i   Bland 

party  has  a  right  to  propose  a  person  (Md.)   418;    Perry  v.   Oriental   Hotels 

to  the  master  to  be  appointed  receiver;  Co.,    L.    R.     5   Ch.    420;     Cookes    v, 

but  the  nominee  of  whoever  has  the  Cookes,  2  De  G.  J.  &  S.  526;  Brant  v. 

carriage  of  the  order  will  be  appointed,  Willoughby,  17  Grant  Ch.  (U.  C.)  627, 

in  general,  unless  a  more  eligible  per-  citing  In  re  Tempest,  L.  R.  i  Ch.  485. 

son  is  proposed  by  the  other.     Wilson  An   order  appointing  an  interested 

V.  Poe,  I  Hog.  322.  party  or  one  otherwise  disqualified  will 

2.  Johns  V.  Johns,  23  Ga.  36;  Smith  not  be  reversed  where  he  has  already 
v.  New  York  Consol.  Stage  Co.,  (C.  PL  administered  his  trust  to  the  satisfac- 
Spec.  T.)  28  How.  Pr.  (N.  Y.)  208;  tion  of  the  court  before  the  appeal  is 
Columbia  Bank  r.  Atty.-Gen,  3  Wend,  heard.  Tail  v.  Carey,  ( Indian  Ter. 
(N.  Y.)  588,  affirming  i  Paige  (N.  Y.)  1899)  49  S.  W.  Rep.  50;  Rogers  v.  Rog- 
511;  Richards  v,  Chesapeake,  etc.,  R.  ers,  (Tenn.  Ch.  1896)42  S.  W.  Rep.  70; 
Co.,  I  Hughes  (U.  S.)  28,  20  Fed.  Cas.  Gypsum  Plaster,  etc.,  Co.  v,  Adsit,  105 
No.  11,771;  Gibbs  V,  David,  L.  R.  20  Mich,  497, 

Eq.  378;  Lespinasse  v.  Bell,  2  Jac.  &  8.  Lloyd  v.  Chesapeake,  etc.,  R.  Co., 

W.  436;    Bowersbank  v.  Colasseau,  3  65  Fed.  Rep.  351;  Florida  v.  Jackson- 

Ves.  Jr.  164;  Stone  z/.  Wishart,  2  Madd.  ville,  etc.,  R.  Co.,  15  Fla,  201;  Lolti- 

63;  Watson  V,  Arundel,  8  Ir.  Eq.  324.  mer  v.  Lord,  4  E.  D.  Smith  (N.  Y.)  183; 

See  also  Williamson  v,  Wilson,  i  Bland  Howell  v.  Ripley,  10  Paige  (N.  Y.)  43; 

(Md.)4i8;  Atty.-Gen.  v.  Day,  2  Madd.  Osborn  v.  Heyer,  2  Paige  (N.  Y.)  342; 

246,  23  Am.  L.  Rev.  276.  Putnam  v.  McAllister,  (Supm.  Ct.  Spec. 

Appointment    by    Ck>neent.  —  In    Mer-  T.)  57  N.  Y.  Supp.  404;  Alabama,  etc., 

chants*,  etc.,  Nat.  Bank  v.  Kent  Circuit  Iron  Co.  v,  McKeever,  112  Ala.  134; 

Judge,  43  Mich.  292.  it  was  said  that  if  Alabama  Nat.  Bank  v.  Mary  Lee  Coal, 

every  one  concerned  in  the  results  of  the  etc.,  Co.,   108  Ala.  288,  a'/tit^  Scott  t/. 

receivership  should  consent  to  the  ap-  Ware,  65  Ala.  174;  Valle  v.  O'Reilly,  i 

pointment  of  a  particular  person,  he  Hog.  199;  Downshire  e^.  Tyrrell,  Hayes 
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Salts  Pending  in  DiiBnront  Ck>nrtf.  —  If  the  suits  in  which  applications 
for  receivers  are  made  are  pending  in  different  courts,  no  exten- 
sion of  the  receivership  first  ordered  can  be  had ;  nor  can  a  new 
receiver  be  appointed  until  the  property  has  been  discharged 
from  the  custody  of  the  law.* 

Continning  BMeiyen.  —  No  order  need  be  made  in  or  after  a  final 

judgment  or  decree,  continuing  an  interlocutory  receivership,  if 
proceedings  under  such  judgment  or  decree  have  been  super- 
seded, pending  an  appeal  or  other  action,  but  the  receivership 
continues  by  its  own  force.* 

Exch.  354;  Magrath  v,  Veitch,  i  Hog.  receiver  extended.     Walsh  v,  Walsh, 

no;  Weldon  v.  O'Reilly,  Flan.  &  Kel.  ii  Ir.  Eq.  607. 

320.    See  also  Kelly  v.  Rutledge,  8  Ir.  Although  the  statute  is  silent  on  the 

Eq.  228;  St.  Louis  Car  Co.  v.  StiU  water  subject,  the  same  parties  are  entitled  to 

St.    R.   Co.,    53   Minn.    129.     Compare  notice  and   to  be  heard  on  an  applica- 

State  Bank  v.  Gill,  23  Hun  (N.  Y.)  410.  tion  for  the  extension  of  a  receiver  in 

Extending  Beoeivenhip  to  Additional  supplementary  proceedings  as  in  the 

Property.  —  Where  a  receiver  of  speci-  case  of  an  original  appointment.     Ben- 

fied  property  has  been  appointed,  and  jamin  v.  Myers,  (City  Ct.  Spec,  T.)  3 

it  appears    in   the  course  of  the  pro-  N.  Y.  St.  Rep.  284. 

ceedings  that  other  property  should  be  1.  Lloyd  v.  Chesapeake,  etc.,  R.  Co., 

placed  under  his  charge,  the  receiver-  65  Fed.  Rep.  351;  State  v.  Jacksonville, 

ship  may  be  extended  to  it  on  motion,  etc.,   R.  Co.,  15  Fla.  276;  Biddulph  v. 

Mercantile  Trust  Co.  v.  Missouri,  etc.,  Hickman,  i  Hog.  244.    See  also  Harvey 

R.  Co.,  41  Fed.  Rep.  8;  Lyne  v.  Lock-  v.  Wallace,   11  Ir.   Eq.  339;  Burke  v. 

wood,  2  Molloy  498.    See  also  Parker  v.  Browne,  6  Ir.  Eq.  213;  Cuppage  v,  At- 

Browning,  8  Paige  (N.  Y.)  388,  quoted  kins,  Hayes  &  J.  515.     Compare  Slate 

from  in  Miller  v.  Mackenzie,  29  N.  J.  Bank    v.   Gill,    23   Hun   (N.    Y.)  410; 

E<^.  291,  reversing  Hlggins   v,  Gilles-  O'Mahoney  v.  Belmont,  62  N.  Y.  133; 

heiner,  26  N.J.  Eq.  308;  Green  «».  Hicks,  Bailey  v.  O'Mahony,  33  N.  Y.  Super. 

I  Barb.  Ch.  (N.  Y.)  309.  Ct.  239,  suh  nam.  Bailey   v.  Belmont, 

Babetitating  Beoeiver.  —  On  an  appH-  (N.  Y.  Super.  Ct.  Gen.  T.)  10  Abb.  Pr. 

cation  to  extend  a  receivership,  if  there  N.  S.  (N.  V.)  270. 

exist  valid  objections  to  the  appoint-  "The  Bads  of   the   Decisions  is    the 

mentof  the  same  receiver  in  the  second  well- re  cognized  principle  thai  between 

suit,  he  may  be  removed  and  a  new  re-  courts  of  concurrent    jurisdiction  the 

ceiver  appointed  for  both  suits.     Put-  court  that  first  obtained  possession  of 

nam  v.  McAllister,  (Supm.  Ct.  Spec,  the  controversy  or  of  the  property  in 

T.)  57  N.  Y.  Supp.  404.  dispute  must  be  allowed  to  dispose  of 

Coitt.  —  Where  a  new  receiver  is  im-  it  finally  without  interruption  from  the 

properly  applied  for  instead  of  an  ex-  co-ordinate  court."    State  v.  Jackson, 

tension,  a  defendant  who  appears  and  ville,  etc.,  R.  Co.,  15  Fla.  276. 

objects  to  the  motion  for  that  reason  is  2.  Ex  p.  Hood,  107  Ala.  520;  Goode 

entitled  to  recover  the  costs  of  his  mo-  v.  Wiggins.  12  Ohio  St.  341;  Swing  v, 

tion.     Valle   v.  O'Reilly,  i   Hog.  199;  Townsend,   24  Ohio  St.    i;    Grant  v. 

Weldon  V.  O'Reillv.  Flan.  &  Kel.  320.  Phoenix   L.   Ins.   Co.,    I2i   U.  S.  105, 

Entitling  Application.  —  On  an  appli-  See  alsoAtty.-Gen.  v.  Columbia  Bank, 

cation   to  extend  a  receivership  from  i  Paige  (N.  Y.)  511,  fl^r»i<r^in  3  Wend, 

one  cause  to  another  the  notice  of  mo-  (N.  Y.)  588. 

tion  and  affidavit  should  be  entitled  in  Judgment      Againit     Applicant.  —  It 

both  causes.     Tenant  v,  Watson,  4  Ir.  seems  unsettled  whether  this  rule  ap- 

Eq.  700.  plies  where  the  final  judgment  is  one 

Partiee  to  Application.  —  On  motions  against  the  party  applying  for  the  re- 

to  extend  receiverships  the  only  per-  ceiver.     Ireland    v.    Nichols,    (N.    Y. 

sons  entitled  to  be  heard  are  the  pcti-  Super.  Ct.  Spec.  T.)  9  Abb.  Pr.  N.  S. 

tionerand  the  debtor,  and  not  parties  (N.  Y.)  71:  Fellows  v.  Heermans,  (Ct. 

who    have   obtained  the  original  ap-  App.)  13  Abb.  Pr.  N.  S.  (N.  Y.)  i.     See 

pointment  or  have  previously  had  the  also  Col  well  v,  Garfield  Nat.  Bank,  (C. 
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XL  Abatement  of  Actions  —  1.  Oeneral  Bnle.  —  The  appoint- 
ment of  a  receiver  does  not  usually  abate  actions  pending  by  or 
against  the  person  or  corporation  over  whose  property  he  is 
appointed,  or,  in  the  absence  of  statutory  direction  or  of  an  injunc- 
tion issued  out  of  the  receivership  suit,  bar  further  proceedings 
therein.* 

PI.  Spec.  T.)  4  N.  Y.  Supp.  5,  119  N.  own  motion;  and  a  petition  is  not  nec- 

Y.  408.     But  Fee  contra^  Ex  p.  Hood,  essary  as  it  is  if  the  removal  of  the  re- 

107  Ala.  520.  ceiver  is  aslced.     State  v.  New  Orleans, 

Effoct   of   Statate.  —  Where    the    ap-  43  La.  Ann.  829. 

pointment  of  receivers  is  regulated  by  That  the  decree   continaes  the  re- 

a  statute   which   provides  for  an  ap-  ceiver  cannot  be  assigned  as  error  on 

pointment  by  the  judgment  to  carry  it  the  motion  for  a  new  trial  of  the  cause, 

into  effect,  or  after  judgment  pending  where  no  objection  was  made  or  excep- 

an  appeal,   an  interlocutory  receiver-  tion    taken    to    it   on    that    ground, 

ship  is  terminated  by  final  decree  un-  Buchanan  v.  Berkshire  L.  Ins.  Co.,  96 

less  one  is  appointed  by  it,  or  on  a  new  Ind.  510.                                                                          I 

application  if  an  appeal  is  taken.     No  A  party  to  the  suit,  whose  alleged  in-                       ^ 

order   continuing  such   receiver  after  terest  in  the  property  is  denied  by  the 

decree  can  be  made  before  it  is  ren-  decree,   is  not  injured    by    an    order 

dered.     To  preserve  rights  pending  the  therein   continuing    the    receivership, 

new  application  the  court  can  stay  pro-  and    cannot    take    exception    thereto, 

ceedings   under  the  decree.     Col  well  Ellis  v.  Harris,  (Neb.  1898)  76  N.  W. 

V.  Garfield  Nat.  Bank,  119  N.  Y.  408,  Rep.  898. 

reversing   (C.    PI.   Spec.   T.)  4   N.   Y.  1.  Georgia,  —  Branch     v,    Augusta 

Supp   5.  Glass  Works,  93  Ga.  573. 

In    Sapplemontary    Prooeedingi.  —  In  Indiana,  —  Hasselman    v,    Japanese 

some    states    in    proceedings    supple-  Development  Co.,  2  Ind.  App.  t8o. 

mentary  to  execution,  the  only  remedy  Illinois,  —  Toledo,    etc.,    R.   Co.  v, 

is    to    extend    the    receivership,    it  re-  Beggs,  85  111.  80;  People  v.  Barnett,  91 

spective,  it  seems,  of  whether  the  action  111.  422. 

in  which  the  receiver  was  appointed  is  Iowa,  —  Weigen    v.    Council    Bluffs 

pending  in  the  same  court  or  in  some  Ins.  Co.,  104  Iowa  410. 

other.       Pennsylvania    Glass    Co.    v.  Kansas,  —  Kelley  v.  Union  Pac.  R. 

Foehrenbach,  (City  Ct.  Gen.  T.)  57  N.  Co.,  58  Kan.  161,  distinguishing  Scan- 

Y.   Supp.   396;    Webb  v,  Osborne,  15  nell  v.  Felton,  57  Kan.  468;  Patricks. 

Daly  (N.  Y.)  406;  Garfield  Nat.  Bank  Eells,  30  Kan.  680. 

V,  Bostwick,  (City  Ct.  Gen.  T.)  14  N.  Maine,  —  Hunt    v,    Columbian  Ins. 

Y.  Supp.  919;  Clark  v.  Clark,  (Brook-  Co.,  55  Me.  290. 

lyn  City  Ct.  Gen.  T.)  11  Abb.  N.  Cas.  Massachusetts,  —  Buswell  v,  S.  S.  O. 

(N.   Y.)  333;    Thau  v.   Bankers,  etc.,  Iron    Hall,   161   Mass.  224;    Kittredge 

Tel.   Co.,    56    N.    Y.   Super.   Ct.   588;  v,  Osgood,  161  Mass.  384. 

Hyatt  V.  Dusenbury,  (City  Ct.  Gen.  T.)  Missouri,  —  Heath  v,  Missouri,  etc., 

5  N.  Y.  St.  Rep.  846;    Corbin  v.  Berry,  R.  Co.,  83  Mo.  617;  St.  Louis,  etc.,  R. 

83  N.  Car.  27;  Sparks  v,  Davis,  25  S.  Co.  v,  Holladay,  131  Mo.  440. 

Car.   381;    Kellogg  v,  Coller,  47  Wis.  New  York.  —  Tmcy  v.  Selma  First 

649;  Clark  V.  Bergenthal,  52  Wis.  103.  Nat.  Bank,  37  N.  Y.  523;  Mickles  v. 

Objections     Waived,  —  In     Clark     v,  Rochester  City  Bank,  ii  Paige  (N.  Y.) 

Clark,  (Brooklyn  City  Ct.  Gen.  T.)  11  118,   42  Am.   Dec.    103;    Honegger  v. 

Abb.  N.  Cas.  (N.   Y.)  333,  it  was  held  Wettstein,  94  N.   Y.  252,    13  Abb.  N, 

that  the  regularity  of  a  second  appoint-  Cas.  (N.  Y.)  393,   reversing   47  N.  Y. 

ment  would  be  waived  by  a  failure  to  Super.  Ct.  125;  Glenville  Woolen  Co. 

object  thereto.  v,  Ripley,  43  N.  Y.  206;   Voorhees  v. 

Motion  to  Vacate  Order  Contiiiiiiiig  Be-  Seymour,  26  Barb.  (N.  Y.)  569;  Knauer 

odyership.  —  ^jr/<ir/^  orders  continuing  v.  Globe  Mut.  L.  Ins.  Co.,  46  N.  Y. 

a    receivership    or    giving   a   receiver  Super.  Ct.   370;  Fleischauer  f^.  Ditten- 

greater  powers,  which  the  court  is  with-  hoefer,  49  N.  Y.  Super.  Ct.  311;  U.  S. 

out   jurisdiction    to     make,    may    be  Vinegar  Co.  v,  Spamer,  143  N.  Y.  676; 

vacated  on  the  motion  of  a  party  who  Wilson  v,  Wilson,  i  Barb.  Ch.  (N.  Y.) 

is  aggrieved  thereby,  or  on  the  court's  592;    Del  Valle  v,  Navarro,  (Supm.  Ct. 
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AetioBfl  by  or  Agaiait  CorporatioiiB.  —  The  rule  is  otherwise  where  a 
receiver  of  the  assets  of  a  dissolved  corporation  is  appointed, 
unless  the  corporation's  life  is  prolonged  by  a  statute  authorizing 
it  to  sue  or  be  sued  pending  a  settlement  of  its  affairs.* 

2.  Condnet  of  Proceedings  by  Beceiyer.  —  Until  the  receiver  has 
been  made  a  formal  party  to  actions  or  proceedings  other  than 

the  suit  in  which  he  is  appointed  he  is  not  entitled  to  file  motions, 
prosecute  appeals,  or  take  like  steps  in  his  own  name.* 

Spec.  T.)  21  Abb.  N.  Cas  (N.  Y.)  136;  which  merely  provides  that  upon  the 

Auburn  Button  Co.   v,   Sylvester,   68  dissolution  of  a  corporation  the  court 

Hun  (N.  Y.)40i;  People  v.  Troy  Steel,  may  appoint  a  receiver  to  administer 

etc.,  Co.,  82  Hun  (N.  Y.)  303;  Waverly  its  estates.     Citing  Talmage  v.  Pell,  9 

Co.  V.  Worthington  Co.,  (N.  Y.  Super.  Paige  (N.  Y.)  410. 

Ct.  Gen.  T.)  4  Misc.  (N.  Y.)  447.  New  York,  —  Under  Code  Civ.  Proc. 

Ohio.  —  Mather  V.  Cincinnati  R.  Tun-  N.  Y.,  §  757  (Laws  1832,  c.  295),  if  a 

nel  Co.,  3  Ohio  Cir.  Ct.  284,  2  Ohio  corporation  or  individual,  a  sole  plain- 

Cir.  Dec.  161.  tiff  or  defendant  in  a  pending  action 

Pennsylvania,  — Wagner  v.  Keystone  dies,  and  the  action  survives,  it  may  be 

Mut.  Ben.  Assoc.,  8  Pa.  Dist.  231.  continued  by  or  against  the  receiver; 

Texas,  —  San  Antonio,  etc.,  R.  Co.  v,  but  a  motion  for  leave  to  thus  proceed 

Davis,  (Tex.  Civ.  App.  1895)  30  S.  W.  must  be  made  and  an  order  granting  it 

Rep.  693.  entered  by  the  court.     People  tr.  Knick- 

Uniied  States,  —  Pine  Latce  Iron  Co.  erbocker  L.  Ins.  Co.,  106  N.  Y.  619,  20 

V,  La  Fayette  Car  Works,  53  Fed.  Rep.  Am.  &  Eng.  Corp.  Cas.  571,  reversing 

853;  Wilder  v.  New  Orleans,  87  Fed.  43  Hun(N.  Y.)574;  Rodgers  v.  Adriatic 

Rep.  843;  Paterson  Second  Nat.  Bank  F.  Ins.  Co.,  148  N.  Y.  38,  affirming  ^^ 

V,  New  York  Silk  Mfg.  Co.,  11  Fed.  Hun  (N.  Y.)  384;  People  v.  Troy  Steel, 

Rep.  532,  etc.,  Co.,  82  Hun  (N.  Y.)  303;  McCul- 

1.  Read  v,  Frankfort  Bank,  23  Me.  loch  v,  Norwood,  58  N.  Y.  562,  modify- 
318;  Kittredge  v,  Osgood,  161  Mass.  ing  36  N.  Y.  Super.  Ct.  180,  cited  \n 
384;  Buswell  V,  S.  S.  O.  Iron  Hall,  Wright  v,  Nostrand,  94  N.  Y.  31; 
t6i  Mass.  224;  Thornton  v.  Marginal  Sturges  v,  Vanderbilt,  73  N.  Y.  384; 
Freight  R.  Co.,  123  Mass.  32;  Mer-  Talmage  v.  Pell,  9  Paige  (N.  Y.)  410. 
chant's  L.  &  T.  Co.  v,  Clair,  107  N.  Y.  Ohio,  —  The  Act  of  March  10,  1843, 
663;  Claflin  V,  Farmers,  etc.,  Bank,  54  §  3  (41  Ohio  Laws  52),  provides  that 
Barb.  (N.  Y.)228;  Pickersgtll  v,  Myers,  all  suits  pending  by  or  against  the  cor- 
99  Pa.  St.  602;  Selma  First  Nat.  Bank  poration  at  the  time  of  the  appoint- 
ee. Colby,  21  Wall.  (U.  S.)  609.  ment  of  the  receiver  over  its  property, 

Abfttement  by  Dissolation  of  Corporation,  and  which  had  abated  by  a  judgment 
—  **  The  prolongation  of  the  corporate  of  dissolution,  may  be  revived  and  pro- 
life  for  this  specific  purpose  as  much  ceeded  with  in  the  name  of  the  cor- 
requires  special  legislative  enactment  poration  by  the  receivers  having  the 
as  does  the  original  creation  of  the  cor-  legal  charge  of  the  assets  in  all  respects 
poration.  No  such  enactment  is  found  as  if  no  abatement  had  occurred, 
in  the  act  of  Congress  authorizing  the  Renick  v.  West  Union  Bank,  13  Ohio 
creation  of  national  banks  and  pre-  298,  42  Am.  Dec.  203,  cited  in  Miami 
scribing  their  powers,  nor  is  there  any  Exporting  Co.  v,  Gano,  13  Ohio  270. 
provision  elsewhere  that  we  are  aware  2.  South  Carolina  R.  Co.  v.  People's 
of  which  would  prevent  the  dissolution  Sav.  Inst.,  64  Ga.  18,  12  Am.  &  Eng. 
of  a  corporation  from  working  the  R.  Cas.  432:  Heath  v.  Missouri,  etc., 
abatement  of  a  suit  pending  against  it  R.  Co.,  83  Mo.  617;  St.  Louis,  etc.,  R. 
at  the  time.**  Selma  First  Nat.  Bank  Co.  v.  Holladay,  131  Mo.  440;  Arnold 
v.  Colby,  21  Wall.  (U.  S.)  609.  v,   Weimer,   40  Neb.    2i6;    Arnold  v, 

Statntmry    Provisions  —  Georgia,  —  In  Globe  Invest.  Co.,  40  Neb.  225;  Tracy 

Houston  V.  Red  wine,  85  Ga.  130,  it  was  v,  Selma  First  Nat.  Bank,  37  N.  Y.  523; 

held  that  a  receiver  for  a  dissolved  cor-  Allen    v.     Scandinavian    Nat.    Bank, 

poration  is  entitled  to  be  made  a  party  (Supm.  Ct.  Gen.  T.)46  How  Pr.  (N.  Y.) 

plaintiff  in  an  action  instituted  on  its  71;  Farmers*  L.  &  T.  Co.  v,  Hoffman 

behalf,  by  force  of  Code  Ga.,  §  1688,  House,  (Supm.  Ct.  Spec.  T.)  7  Misc.  (N. 
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8.  Making  Beoeiyer  a  Party  —  a.  Where  He  Is  a  Necessary 
Party.  —  If  the  pending  suit  is  one  to  which  the  receiver  is  a 
necessary  party  he  may  prosecute  or  defend  in  the  name  of  the 
owner,  or  if  he  is  authorized  to  sue  or  be  sued  in  his  own  name, 
he  is  entitled  to  an  order  making  him  a  party,  or  substituting  him 
for  the  owner,  as  his  interest  may  require.* 

Aotion  Against  Owner.  —  If  the  pending  action  is  one  against  the 
owner,  and  the  receiver  is  a  necessary  party  defendant,  he  may 
also  be  substituted  or  joined  as  a  party  on  motion  or  other  proper 
proceeding  by  the  plaintiff.* 

Y.)    358;    Selma   First  Nat.   Bank  v.  U.  S.  Vinegar  Co:  v,  Spamer,  143  N. 

Colby,  21  Wall.(U.  S.)  609.  Y.   676;    Bedell   v.  North  America  L. 

Waiver.  —  Objection  to  his  doing  so,  Ins.  Co.,  7  Daly  (N.  Y.)  273. 

however,  is  waived  unless  made  in  due  Pennsylvania, — Pickersgill  ».  Myers, 

time.     Selma  First  Nat.  Bank  v,  Colby,  99  Pa.  St.  602. 

ai  Wall.  (U.  S.)  609.  Texas,  —  San  Antonio,   etc.,  R.  Co. 

Motion  to  VaoateAttaehmsnt.  —  Under  v.  Da\ris,  (Tex.  Civ.  App.  1895)  30  S. 

Code  Civ.  Pro.  N.  Y.,  §  682,  this  rule  W.  Rep.  693. 

has  been  changed  in  its  application  to  Beceiver  Mado  Party  at  Usee.  —  In  a 
proceedings  to  vacate  an  attachment,  pending  action  brought  by  the  owner 
and  any  person  who  after  the  attach-  in  which  any  amount  recovered  would 
ment  has  acquired  any  interest  in  or  come  into  the  possession  of  the  re- 
lien  upon  the  property  attached  may  ceiver,  he  may  be  made  a  party  plain- 
move  in  his  own  name  for  its  vacation,  tlfif  as  usee.  Branch  v.  Augusta  Glass 
A  receiver  comes  within  the  terms  of  Works,  95  Ga.  573. 
this  section.  National  Shoe,  etc.,  Bank  Hew  York  Statato.  —  Under  Code  Civ. 
V,  Mechanics*  Nat.  Bank,  cited  in  Pro.,  §  756,  if  the  receiver  has  been 
People's  Bank  v.  Mechanics'  Nat  vested  with  title  to  the  property,  ac- 
Bank,  89  N.  Y.  640;  Knorr  v.  New  tions  in  which  he  is  a  necessary  party 
York  State  Mut.  Ben.  Assoc,  79  Hun  can  be  continued  by  him  in  the  name 
(N.  Y.)  83.  of  the  owner,  or  he  may  be  substituted 

A  Beoeiyer  Does  Hot  Beoome  a  Party  by  for  or  joined  with  him  as  the  case  may 

employing  counsel  to  argue  the  case  require.     McCulloch  v.  Norwood,  58 

on  appeal  or  by  otherwise  conducting  N.  Y.  562,  modifying  36  N.  Y.  Super. 

it  in  the  name  of  the  owner.     Pendle-  Ct.   180;  Talmage  v.  Pell,  9  Paige  (N. 

ton  V.  Russell,  144  U.  S.  640  affirming  Y.)  410.     See  also  Owen  v.  Kellogg,  56 

People  V,  Knickerbocker  L.  Ins.  Co.,  Hun  (N.  Y.)  455;  Albany  City  Ins.  Co. 

106  N.  Y.  619,  which  reversed  43  Hun  v.  Van  Vranken,  (Supm.  Ct.  Spec.  T.) 

(N.  Y.)  574-  42   How.   Pr.   (N.  Y.)  281;    Claflin  v. 

Nor  does  the  mere  filing  by  the  re-  Farmers',  etc..  Bank,  54  Barb.  (N.  Y.) 

ceiver  of  an  affidavit  of  his  appoint-  228. 

ment,    without  its  having  been  acted  Waiver.  —  Where  a  receiver  has  been 

upon  by  the  court  and  an  order  entered,  substituted  for  the  owner  as  a  party 

make  him  a  party  10  the  suit.     Thomas  defendant  without  objection,  it  is  not 

V,  Van  Meter,  164  111.  304.  error  to  refuse  to  strike  out  his  name 

1.  Dakota,  —  Sioux  Falls  Nat.  Bank  during  the  trial.    Jackson  v.  Dines,  13 

V.  Sioux  Falls  First  Nat.  Bank,  6  Dak.  Colo.  90. 

113-  Foreign  Beoeiver. —  In  an  action  in 

Indiana.  —  Hasselman    v,    Japanese  which  a  corporation  is  plainti£f,  its  re- 
Development  Co.,  2  Ind.  App.  180.  ceiver  may  be  substituted  if  he  is  a 

Missouri,  —  Seymour  v.  Newman,  77  necessary  party,  on  such  terms  as  may 

Mo.  App.  578.  be  imposed  by  the  court,  for  the  pro- 

New   Jersey.  —  Willink     v.     Morris  tection  of  creditors  who  are  citizens 

Canal,    etc.,    Co.,    4    N.   J.   Eq.   377;  of  the  state.     National  Trust  Co.  r. 

National  Trust  Co.  v.  Murphy,  30  N,  J.  Murphy,  30  N.  J.  Eq.  408. 

Eq.  408.  2.  Matter  of  Jacobson,  23  N.  Y.  App. 

New   York.  —  Phoenix  Warehousing  Div.  75;    Pickersgill  t/.  Myers,  99  Pa, 

Co.  V.  Badger,  67  N.  Y.  294;  Tracy  v,  St.  602;  Hays  v.  Lycoming  F.  Ins.  Ca, 

Selma  First  Nat.  Bank,  37  N.  Y.  523;  99  Pa.  St.  621. 
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b.  Where  He  Is  a  Proper  Party  Only.  —  If  the  receiver  is 
a  proper  but  not  a  necessary  party,  he  cannot  be  brought  into  the 
suit  upon  the  application  of  a  party  thereto,  but  only  on  his  owiv 
application,  the  granting  of  which  is  within  the  discretion  of  the 
court.* 

'4.  Actions  by  or  Against  Beoeivers.  —  The  discharge  of  the  receivet 
pending  an  action  to  which  he  is  a  party  will  not  abate  it,  but  the 
person  succeeding  to  his  rights  may  be  substituted  and  the  com- 
plaint amended  to  state  a  cause  of  action,  if  one  exists,  against 
the  latter.* 

Under  tho  Early  Chancery  Praotioe  it  Wilder  v.  New  Orleans,  87  Fed.  Rep. 

would  have   been    necessary    for  ihe  843. 

plaintiff  to  bring  in  the  receiver  by  Aotion  Againit  Corporation.— In 

a  supplemental   bill   in   the  nature  of  Weigen  v.  Council  Bluffs  Ins.  Co.,  104 

a  bill  of  revivor.     Wilson  v,  Wilson,  i  lovra  410,  it  was  said:     "  No  statute  of 

Barb.   Ch.   (N.   Y.)  592;    Talmage  v.  this  state  limits  the  powers  of  a  corpo- 

Pell,  9  Paige  (N.  Y.)  410.  ration  upon  the  appointment  of  a  re- 

Aiter  IMstrlbation  of  Fund.  —  The  ceiver,  and  those  of  the  defendant  were 
plaintiff  in  a  suit  pending  when  the  re-  restrained  only  by  depriving  it  of  its 
ceiver  was  appointed,  who  had  per-  property.  The  right  to  sue  and  be 
sonal  notice  to  present  his  claim  in  the  sued,  conferred  by  the  statute,  was  re- 
receivership  suit,  cannot  after  final  dis-  tained.  No  relief  was  asked  against 
tribution  of  the  assets  have  the  re-  the  receiver,  and  he  was  not  a  neces- 
ceiver  made  a  party  to  his  action  and  sary  party,  though  he  might  in  the  dis- 
throw  upon  him  the  costs  of  the  litiga-  cretion  of  the  court  be  permitted  by 
tion.  Owen  v,  Kellogg,  56  Hun  (N.  intervening  to  interpose  any  proper  de- 
Y.)455.  fense   to  the  action.     The  authorities 

1.  Illinois,  —  Mercantile  Ins.  Co.  v,  seem  in  entire  harmony  on  these  propo- 

Jaynes,  87  111.  199;  Toledo,  etc.,  R.  Co.  sitions."      Citing    20   Am.    and    Eng. 

V,  Beggs,  85  111.  80.  Encyc.  of  Law  (ist  ed.)  253. 

Kansas,  —  Kelley  v.   Union   Pac.  R.  2.  Erb     v.    Popritz,    59    Kan.    264, 

Co.,  58  Kan.  161;    Patrick  v,  Eells,  30  Bond   x^.  State,  68  Miss.  648;    Texas 

Kan.  680.  etc.,  R.  Co.  v.  Gay,  86  Tex.  571;  Brown 

Missouri,  —  St.  Louis,  etc.,  R.  Co.  v,  v.  Gay,  76  Tex.  444;  Brown  «/.  Melton, 

HoUaday,  131  Mo.  440.  (Tex.   1890)  13  S.   W.    Rep.  473.     See 

Nebraska.  —  Andrews  v,  Steele  City  also  Texas,  etc.,   R.  Co.  v.  Anderson, 

Bank,  (Neb.  1898)  77  N.  W.  Rep.  342.  149  U.  S.  237. 

New  Jersey,  -—  Willink     v,     Morris  Aotion  Against  Beceiver  Who  Haa  Been 

Canal,  etc.,  Co.,  4  N.  J.  Eq.  377.  Superseded  in  Offloe.  —  Where  a  receive: 

New   York,  —  Fitzpatrick   v.   Moses,  against  whom  an  action  has  been  com- 

34  N.  Y.  App.  Div.  242;  Matter  of  Pat-  menced  has  been  superseded  in  office 

terson,  12  N.  Y.  App.  Div.  123;  Shaped  for  more  than  a  year,  without  any  at- 

Seamless  Stocking  Co.  v.  Snow  Church  tempt  being  made  to  revive  the  action 

Co..  (N.  Y.  City  Ct.  Gen,  T.)  19  Misc.  against  his  successor,  it  will  be  abated 

(N.  Y.)  421,  26  Civ.  Pro.  (N.  Y.)  188,  on     motion.     Hutchings    v.    Eddy.    6 

affirmed  in   (Supm.   Ct.    App.    T.)    20  Kan.  App.  490. 

Misc.  (N.  Y.)  319;  Hale  f.  Mason,  «V^</  New  York  Statute.  —  Where  a  re- 
in Ridgway  v.  Symons,  (Supm.  Ct.)  14  ceiver  has  been  succeeded  in  office 
Misc.  (N.  Y.)  78,' 25  Civ.  Pro.  (N.  Y.)  after  the  commencement  of  an  action 
23;  Farmers'  L.  &  T.  Co.  v.  Hoffman  by  him.  Code  Civ.  Pro.  N.  Y.,  §  766, 
House,  (Supm.  Ct.  Spec.  T.)  7  Misc.  relating  to  succession  in  interest,  is  not 
(N.  Y.)  358;  Tracy  v.  Selma  First  Nat.  applicable  unless  he  is  a  permanent 
Bank,  37  N.  Y.  523;  Hart  v,  Kohn,  receiver;  but  the  action  may  be  con- 
(City  Ct.  Gen,  T.)  33  N.  Y.  Supp.  tinned  in  the  name  of  the  original  party 
272.  under  section  756,  unless  the  court  di- 

United    States,  —  Mercantile     Trust  rects  the  person  to  whom  the  interest 

Co.  V.  Pittsburgh,  etc..  R.  Co..  29  Fed.  is    transferred    to    be    substituted    or 

Rep.  732;    Missouri,  etc.,  Trust  Co.  v.  joined.     Hegewisch  v.  Silver,   140  N. 

German  Nat.  Bank,  77  Fed.  Rep.  117;  Y.  414. 
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Xn.  COHTBOL  AKD  DI8POBITIOV  OF  ESTATE  —  1.  In  OeneraL  —  Tho 
Sooroe  of  Xaoh  of  the  Law  regulating  the  possession,  control,  and  final 
disposition  of  property  over  which  a  receiver  is  appointed,  is  the 
equitable  principle  that  when  a  court  has  acquired  jurisdiction 
over  a  cause  it  may  go  on  to  a  complete  adjudication,  even  .to 
establishing  legal  rights  and  granting  legal  remedies,  which  would 
otherwise  be  beyond  the  scope  of  its  authority.' 

2.  Jnrisdictioii  of  CoortB  —  a.  In  General.  —  Where  leave  is 
granted  to  maintain  actions  by  or  against  receivers,  without  any 
restriction  as  to  the  court  in  which  they  shall  be  brought,  they 
may  be  commenced  in  any  court,  federal  or  state,  having  juris- 
diction over  the  parties  and  subject  matter.* 

b.  Federal  Courts  —  (i)  Citizenship  of  Parties.  —  If  the 
jurisdiction  of  a  federal  court  over  actions  by  or  against  a  receiver 
turns  on  the  citizenship  of  the  parties  it  is  the  citizenship  of  the 
receiver,  and  not  that  of  him  over  whose  property  he  has  been 
placed,  which  must  be  considered.* 

Supplemental  Bill,  —  Under  the  early  Missouri,  etc.,  R.  Co.  v.  McFadden, 
chancery  practice  in  such  a  case  a  sup-  (Tex.  Civ.  A  pp.  1895)  32  S.  W.  Rep.  18. 
plemental  bill  bringing  in  the  sue-  In  such  an  action  the  failure  to  enter 
cessor  must  have  been  filed.  Palmer  up  judgment  against  the  receiver, 
V.  Murray,  (Supm.  Ct.  Spec.  T.)  18  judgment  being  entered  against  his  co- 
How.  Pr.  (N.  Y.)  545.  defendant,  is  a  mere  formal  omission 

An  Agent   for  an  Iniolyent  Kational  and  not  prejudicial  error.     Bonner  tr. 

Bank  elected  under  the  provisions  of  Blum,  (Tex.  Civ.  App.  1894)  25  S.  W. 

the  national  banking  act  is  not  a  pur-  Rep.  60. 

chaser  from  the  receiver,  but  only  his  The  fact  that  the  petition  contains 

successor  in  interest  and  office  to  the  no  prayer  for  judgment  against  the  new 

same  right  or  title,  and  may  be  substi-  party  cannot  be  raised  for  the  first  time 

tuted  as  plaintiff  on  motion  in  pending  on  appeal.     International,  etc.,  R.  Co. 

actions  brought  by  the  latter.     McCon-  v.  Cook,  (Tex.  Civ.  App.  1895)  33  S. 

ville   V,  Gilmour,  36   Fed.    Rep.   277.  W.  Rep.  888. 

See  also  In  re  Chetwood,  165  U.  S.  443.  1.  See    generally    articles  Jurisdic- 

Toxai  Statnte.  —  Under  the  Rev.  Stat,  tion,  vol.  12,  pp.  114,  162,  et  seq.;  Re- 

Tex.,  art.  1478,  where  a  receiver  has  ceivers^  Am.  and  Eng.  Encyc.  of  Law. 

been    discharged    pending    an    action  8.  Chambers  v,  McDougal,  42  Fed. 

against  him  the  plaintiff  may  make  the  Rep.  694;  Grant  v.  Buckner,  172  U.  S. 

party  or  corporation  to  whom  the  re-  232;    Rockwell  r.   Merwin,  45   N.   Y. 

ceiver  has  delivered  the  property  a  co-  i66.     See  also  Gowen  v.   Harley,   56 

defendant  with  him;  and  if  any  judg-  Fed.  Rep.  973,  56  Am.  &  Eng.  R.  Cas. 

ment  is  rendered  against  the  receiver  238. 

for  a  cause  of  action  arising  out  of  and  This  Bala  Obtains  nnder  the  Aets  of 

during  the  receivership  judgment  may  Congress  authorizing    receivers    to  be 

also  be  rendered  against  the  new  party,  sued  without  leave,  and  the  action  may 

Howe  V,  St.  Clair,  8  Tex.  Civ.  App.  loi;  be  brought  in  state  as  well  as  in  federad 

Bonner  v.  Blum,  (Tex.  Civ.  App.  1894)  courts.     Texas,  etc.,   R.  Co.  v.  John- 

25  S.  W.  Rep.  60;  International,  etc.,  son,  151  U.  S.  81;  McNulta  v.  Loch- 
R.  Co.  V,  Neff,  (Tex.  Civ.  App.  1894)  ridge,   141  U.  S,  327,  26  Am.  L.  Rev. 

26  S.  W.  Rep.  784;  International,  etc.,  298,  affirming  137  111.  270,  32  III.  App. 
R.  Co.  V.  Sein,  (Tex.  Civ.  App.  1894)  26  86;  Malott  v,  Shimer,  (Ind.  1899)  54  N. 
S.  W.  Rep.  788.  E.  Rep.  loi;  Trumbull  r.  Makeever,  9 

This  statute   is  inapplicable  to  re-  Colo.  App.  350;  Schonberg  v,  Cowen, 

ceivers  appointed  in  other  states,  or  in  7  Ohio  Dec.  522;  Dillingham  v.  Rus- 

the  courts  of  the  United  States.     For-  sell,   73  Tex.  47,  37  Am.  &  Eng.  R. 

dyce  V,  Du  Bose,  87  Tex.  78;  Fordyce  Cas.  i. 

V.  Beecher,  2  Tex.  Civ,  App.  29;  Dill-  8.  Gray  v,  Davis,  i  Woods  (U.  S.) 

ingham  v.  Kelly,  8  Tex.  Civ.  App.  113;  420,  10  Fed.  Cas.  No.  5»7i5«  affirmed  in 
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(2)  Receivers  for  National  Banks.  — A  receiver  appointed  by 

the  comptroller  of  the  currency  is  an  officer  of  the  United  States, 
and  the  circuit  court  has  jurisdiction  over  suits  at  common  law 

brought   by  him  in   pursuance  of   his  duty,  regardless   of   the 
citizenship  of  the  parties  or  the  amount  in  controversy.* 

16  WaU.  (U.  S.)  203;   Chamberlain  v,  diction  in  actions  by  or  against  them 

New  Yorlc,  etc.,  R.  Co.,  71  Fed.   Rep.  shall  be  deemed  to  be  citizens  respect- 

636;  American  Nat.  Bank  v.  National  ively  of  the  states  in  which  they  are 

Ben.,    etc.,    Co.,    70    Fed.    Rep.   420;  located.     Linn    County  Nat.   Bank  v, 

Brigham   v.   Luddington,    12   Blatchf.  Crawford,  69  Fed.   Rep.  532;    Thomp- 

(U.   S.)  237;    Farlow  v.   Lea,   8   Fed.  son  t/.  Pool.  70  Fed.  Rep.  725;  Brown 

Cas.  No.  4,649;    Miller  v.  Sunde,  i  N.  r.  Smith,  88  Fed.  Rep.  565;  Speckart 

Dak.  I.     See  also  Palmer  v,  Scriven,  v.  German  Nat.  Bank,  85  Fed.  Rep.  12; 

21  Fed.  Rep.  354.  Hallam  v.  Tillinghast,  75   Fed.    Rep. 

Bait     by     Beoeiyer    at    AsiignM.—  849;  Fisher  v.  Yoder,  53  Fed.  Rep.  565; 

Whether  a  receiver  suing  upon  a  prom-  Armstrong  v.  Ettlesohn,  36  Fed.  Rep. 

issory  note  or  other  chose  in  action  is  209;  Armstrong  1/.  Trautman,  36  Fed. 

an  assignee  under  Act  Cong.  March  3,  Rep.  275;  Price  v.  Abbott,  17  Fed.  Rep. 

1875.  §  I  (18  Stat,  at  L.,  470,  c.  137)  as  506;  Stephens  v.  Bernays,44  Fed.  Rep. 

amended  by  Acts  Cong.  March  3,  1887  642,  affirmed  41  Fed.  Rep.  401;    Fre- 

(24  Stat,  at  L.  552,  c.  373)  and  August  linghuysen  v.  Baldwin,  12  Fed.  Rep. 

13,  1888  (25  Stat,  at  L.  433,  434,  c.  3:3),  397;  Yardley  v,  Dickson,  47  Fed.  Rep. 

making  jurisdiction  depend  upon  the  835;  Kennedy   v.  Gibson,  8  Wall.  (tJ. 

citizenship  of  the  assignor,  seems  to  be  S.)  498;  Piatt  v.  Beach,  2  Ben.  (U.  S.) 

an  open  question.     In  Sere  v.  Pitot,  6  303;  Stanton  v.  Wilkeson,    8  Ben.  (U. 

Cranch  (U.  S.)  332,  it  was  so  held  in  an  S.)  357.     See   also  U.  S.  v.  Germaine, 

action  by  a  syndic  or  receiver  in  whom  99    U.   S.    508;     U.   S.    v,  Mouat,  124 

title  to    the   property   had   vested   by  U.  S.  303. 

operation     of    law.      See    this    case  Agents  for  National  Banks.  —  United 

doubted   in    Bushnell    v,    Kennedy,   9  States   courts  have  jurisdiction    over 

Wall  (U.  S.)  387.     It  has  been  followed  suits  brought  by  agents  of  a  national 

generally,  however,  in  U.  S.  National  bank,    substituted    for     the     receiver 

Bank  V.  McNair,  56  Fed.  Rep.  323,  and  under  the  provisions  of  the  National 

Bradford  v.  Jenks,  2  McLean  (U.  S.)  Banking  Act  to   the  same   extent  as 

I30f  3  Fed.  Cas.  No,  1,769.  over  suits  by  the  receiver.     McConville 

Actions  nnder  Federal  Bankmptey  Acts.  v.  Gilmour.  36  Fed.  Rep.  277;  Hendee 
—  It  was  held  that  a  federal  district  v.  Connecticut,  etc..  Rivers  R.  Co.,  23 
court  is  a  court  of  record  of  competent  Blatchf.  (U.  S.)  453. 
jurisdiction  under  the  National  Bank-  Extent  of  Operation  of  Statute.  — ^This 
ruptcy  Act  (13  Stat,  at  L.  115),  g  50,  statute  as  to  jurisdiction  relates  only  to 
upon  whose  order  a  receiver  for  the  suits  at  common  law  in  which  the  re- 
bankrupt  may  compromise  doubtful  ceiver  is  plaintiff.  It  does  not  apply 
debts.  Matter  of  Piatt,  i  Ben.  (U.  S.)  to  a  suit  in  equity  or  to  a  case  in  which 
534,  19  Fed.  Cas.  No.  11,211.  the  receiver  is  defendant.     Hallam  v, 

A  proceeding  by  a  receiver  appointed  Tillinghast,  75  Fed.  Rep.  849;  Bird  v. 
at  the  instance  of  a  judgment  creditor,  Cockrem,  2  Woods  (U.  S.)  32.  See 
to  set  aside  a  prior  assignment  by  the  also  Thompson  v.  German  Ins.  Co.,  76 
debtor  claimed  to  have  been  fraudu-  Fed.  Rep.  892,  cited  in  Zimmerman  v, 
lent,  where  the  debtor's  effects  are  Carpenter,  84  Fed.  Rep.  747. 
vested  in  an  assignee  in  bankruptcy,  is  Salt  Against  Legal  BepresentatiTe  of 
an  action  brought  under  Rev.  Stat.  U.  Deoooaed  Stockholder.  —  A  bill  by  a  re- 
S  ,  §  4979i  by  a  person  claiming  an  in-  ceiver  of  a  national  bank  to  collect  from 
terest  adverse  to  the  assignee  and  Is  the  executrix  of  a  deceased  stock- 
cognizable  in  the  federal  district  court  holder  the  latter's  statutory  liability, 
Olney  ».  Tanner,  10  Fed.  Rep.  loi,  may,  under  Rev.  Stat.   U.  S.,  §  5152, 

1.  This  has  been  held  in  cases  de-  be  brought  in  a  federal  court  and  need 

cided   since  as  well   as  prior  to  Act  not  in  the  first  instance  be  filed  as  a 

March  3, 1887  (24  Stat,  at  L.  552,  Supp;  claim  in  a  state  probate  court  having 

Rev.  Stat.  614),  which  provided  that  jurisdiction  of  the  defendant.     Brown 

national  banks  for  purposes  of  juris-  v.  Ellis,  86  Fed.  Rep.  357,  where  it  is 
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(3)  Ancillary  Jurisdiction  —  (a)    IntarreatiiMi  Frooaedingi.  —  The 

presence  of  these  jurisdictional  facts  is  alike   immaterial  in  all 

intervention  proceedings  had  in  a  receivership  suit  pending  in  a 
federal  court,  whether  brought  by  original  bill,  by  cross  bill,  or  by 
intervening  petition.^ 

Furties.  —  Those  who  are  parties  to  the  original  suit,  need  not 
because  of  that  fact  be  made  parties  to  the  intervention  proceed- 
ings.* 

said:    "  This  court  has  jurisdiction  of  4  Biss.  (U.  S.)  195,  6  Fed.  Cas.   No' 

this  matter  on  account  of  its  federal  3.148,  the  court  after  reviewing  Minne' 

nature,  as  well  as  of  the  citizenship  of  sota  Co.  «/.  St.  Paul  Co.,  2  Wall.  (U.  S.) 

the  parties,  and  in  equity,  because  the  609,  and  other  cases,  said:  *'  From  the 

assets  are   held   by   the   executrix    in  decisions  above  referred  to  and  several 

trust."     Citing  Witters  v,   Sowles,  32  others    made    by    the    courts    of   the 

Fed.  Rep.  130.     See  also  Zimmerman  United  States,  we  venture  to  deduce 

V,  Carpenter,  84  Fed.  Rep.  747.  the  following  general  rule:     In  a  cause 

Attorney  for  Seoeiyer. —  Receivers  of  over  which  a  national  court  has  ac- 
national  banks  are  officers  and  agents  quired  jurisdiction  solely  by  reason  of 
of  the  United  States  within  Rev.  Stat,  the  citizenship  of  the  parties,  if  the 
U.  S.,  §  380,  and  suits  by  or  against  rights  and  interests  of  third  persons 
them  must  be  conducted  by  the  United  should  become  complicated  with  the 
States  district  attorneys  of  the  several  litigation,  either  as  to  the  original 
districts,  under  the  direction  and  super-  judgment,  or  any  property  in  the  cus- 
vision  of  the  solicitor  of  the  treasury,  tody  of  the  court,  or  any  abuse  or  mis- 
Gibson  V,  Peters,  150  U.  S.  342,  cited  application  of  its  process;  and  if  no 
in  Brown  v.  Smith,  88  Fed.  Rep.  565;  state  court  has  power  to  guard  and  de- 
Kennedy  V.  Gibson,  8  Wall.  (U.  S.)  termine  those  rights  and  interests  with- 
498;  Frelinghuysen  z'.  Baldwin,  12  Fed.  out  a  conflict  of  authority  with  the 
Rep.  395.  nationalcourt;thelattercourt  will,  from 

1.  Blake  v.  Pine  Mt.  Iron,  etc.,  Co.,  the  necessity  of  the  case,  and  to  pre- 
43  U.  S.  App.  490,  citing  Compton  v.  vent  a  failure  of  justice,  give  such  third 
Wabash  R.  Co.,  31  U.  S.  App.  486;  persons  a  hearing  irrespective  of  their 
Central  Trust  Co.  v.  Bridges,  16  U.  S.  citizenship,  so  far  as  to  protect  their 
App.  115;  Ray  v,  Peirce,  81  Fed.  Rep.  rights  and  interests  relating  to  such 
881;  Park  z/.  New  York,  etc.,  R.  Co.,  judgment  or  property,  and  as  to  correct 
70  Fed.  Rep.  641;  Mercantile  Trust  Co.  any  abuse  or  misapplication  of  its  pro- 
V,  Atlantic,  etc..  R.  Co.,  70  Fed.  Rep.  cess,  and  no  farther." 
518;  tBausman  v,  Denny,  73  Fed.  Rep.  8.  Continental  Trust  Co.  v.  Toledo, 
69;  Lanning  v,  Osborne,  79  Fed.  Rep.  etc.,  R.  Co.,  82  Fed.  Rep.  642,  where 
657;  Baltimore  Bldg.,  etc.,  Assoc,  v.  the  court  held  that  the  receiver  ap- 
Alderson,  90  Fed.  Rep.  142;  Continen-  pointed  on  a  creditor's  bill  was  not  a 
tal  Trust  Co.  v,  Toledo,  etc.,  R.  Co.,  82  proper  party  to  an  intervention  pro- 
Fed.  Rep.  642;  Carey  «/.  Houston,  etc.,  ceeding  brought  to  foreclose  a  mort- 
R.  Co.,  52  Fed.  Rep.  671;  New  York  gage  upon  the  property,  and  said: 
Security,  etc.,  Co.  v.  Equitable  Mortg.  '*  Because  the  res  acquired  under  the 
Co.,  71  Fed.  Rep.  556;  Farlow  v.  Lea,  original  bill  gives  ancillary  jurisdiction 
8  Fed.  Cas.  No.  4,649;  People's  Bank  to  entertain  a  dependent  bill  seeking 
V,  Calhoun,  102  U.  S.  256;  White  v,  relief  in  respect  of  the  res^  parties  to 
Ewing.  159  U.  S.  36,  affirming  66  Fed.  the  original  bill  are  not  thereby  made 
Rep.  2,  citing  Krippendorf  v.  Hyde,  no  parties  to  the  dependent  bill.  The 
U.  S.  276;  Morgan's  Louisiana,  etc.,  R.,  parties  to  the  original  bill  have  no 
etc.,  Co.  V.  Texas  Cent.  R.  Co.,  137  U.  more  right  to  intervene  in  the  depend- 
S.  171;  Rouse  V,  Letcher,  156  U.  S.  47,  ent  cause  than  if  the  court  had  inde- 
dismissing  appeal  from  Eddy  v.  pendent  jurisdiction  thereof.  Hence 
Letcher,  12  U.  S.  App.  506;  In  reTylcr,  the  rule  as  to  who  may  appear  to  a 
149  U.  S.  191;  Texas,  etc.,  R.  Co.  v.  foreclosure  bill  and  file  answers  is  the 
Cox,  145  U.  S.  593.  same  here  as  if  the  bill  had  in  fact  been 

Epitome  of   CKnieral  Bule.  —  In  Con-  an  independent  bill.     In  other  words, 

well  z/.  White  Water  Valley  Canal  Co.,  the  relation  between  the  two  suits  is 
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(b)  ladopondo&t  Aotiou.  —  An  independent  action  at  common 
law  against  a  receiver  appointed  by  a  federal  court,  brought 
without  leave  as  authorized  by  acts  of  Congress,*  is  one  arising 
under  the  constitution  and  laws  of  the  United  States  and  may 
be  commenced  in  a  federal  court  without  regard  to  the  citizenship 
of  the  parties ;  •  but  that  any  such  action  rightfully  brought  by 
or  against  a  federal  receiver  can  ever  be  considered  as  ancillary 
to  the  main  suit  so  as  to  give  a  federal  court  jurisdiction  irre- 
spective of  both  citizenship  and  the  amount  in  controversy  would 
seem  doubtful.* 

(4)  Ancillary  Receiverships.  —  Where  a  federal  court  has 
appointed  a  receiver  ancillary  to  the  original  receivership  pending 

principal  and  ancillary  only  so  far  as  he  is  not  a  proper  party  to  it  and  join- 
that,  without  possession  of  the  res  in  ing  him  as  such  will  not  make  it  one 
the  former  suit,  the  court  would  have  arising  under  the  laws  of  the  United 
no  jurisdiction  of  the  latter;  but,  hav-  States  so  as  to  give  jurisdiction  to 
ing  thus  acq|uired  and  thus  maintaining  a  federal  court.  Coler  v,  Grainger 
its  jurisdiction  in  the  second  suit,  the  County,  43  U.  S.  App.  252. 
court  proceeds  in  it  without  further  re-  Other  Aotions.  —  The  same  rule  ap* 
gard  to  the  pleading  or  course  of  the  plies  10  an  action  which  can  only  be 
principal  action.  In  this  view  of  their  brought  by  leave  of  court,  and  such 
relation  to  each  other,  there  cannot  be  leave  has  been  obtained.  Van  Wert 
the  slightest  objection  to  consolidating  County  v,  Peirce,  90  Fed.  Rep.  764, 
the  two  suits,  if  they  are  otherwise  of  wherein  it  is  said:  **  Whether  the  au- 
such  a  character  as  to  permit  it.  thority  to  bring  the  suit  is  given  by  the 
I  shall  not  stop  to  discuss  the  power  of  court  appointing  the  receiver,  or  is  con- 
the  court  in  this  regard.  It  suffices  to  ferred  by  statute,  in  either  case  it 
say  that  the  duty  of  the  court  to  con-  comes  from  a  federal  source,  and  there- 
solidate  causes,  where  no  one  will  be  fore  the  suit  thus  authorized  arises 
injured  thereby,  is  plainly  suggested  by  under  the  laws  of  the  United  States.*' 
the  federal  statute  on  the  subject  (Rev.  To  the  same  effect  see  Hardwick  v. 
Stat.,  §  921),  and  one  of  the  commonest  Kean,  95  Ky.  563.  And,  it  seems  that 
instances  of  the  exercise  of  this  power  the  rule  applies  to  all  actions  brought 
is  in  the  consolidation  of  a  creditors*  bill  by  receivers  appointed  by  federal 
and  a  foreclosure  bill  against  the  same  courts.  Bausman  v,  Denny,  73  Fed. 
insolvent  railroad  corporation."  Rep.  69,  reversed  on  other  grounds  sub 
Bringing  In  Other  Putiei.  —  Third  nom,  Bausman  v.  Kinnear,  79  Fed. 
persons  necessary  to  a  complete  deter-  Rep.  172,  citing  Texas,  etc.,  R.  Co.  v, 
mination  of  intervention  proceedings  Cox,  145  U.  S.  593,  Union  Pac.  R.  Co. 
asking  affirmative  relief  may  be  brought  v.  Harris,  158  U.  S.  326,  White  t/.  Ew- 
in  for  that  purpose.  Mercantile  Trust  ing,  159  U.  S.  40,  and  Wood  v,  Drake, 
Co.  V.  Atlantic,  etc.,  R.  Co.,  63  Fed.  70  Fed.  Rep.  881. 
Rep.  513.  8.  See  discussion  of  the  effect  of  the 

1.  24  Stat,  at  L.,  c.  373,  p.  554;  25  law  governing    matters    of    auxiliary 
Stat,  at  L.,  c.  866,  p.  436.  jurisdiction,  on  the  removal  of  causes 

2.  Texas,  etc.,  R.  Co.  v.  Cox,  145  U.  from  a  state  to  a  federal  court,  in  article 
S.  593,  </w^«jj^</ in  Tennessee  v.  Union,  Removal  of  Causes. 

etc..   Bank,  152  U.  S.  454;   Rouse  v,  Jorisdiotion Kot  Conferred  by  Permifilon 

Hornsby,  161  U.  S.  588;  Gableman  v,  to  Sue.  —  In  Palmer  er.  Scriven,  21  Fed. 

Peoria,  etc.,  R.  Co.,  82  Fed.  Rep.  790;  Rep.   354,   it  is  said    by    Pardee,  J.: 

Landers  v,  Felton,  73  Fed.  Rep.  311;  *'  Permission  to  sue  must  be  given  by 

Centra]  Trust  Co.  v.  East  Tennessee,  the  equity    court.      Such    permission 

etc.,  R.  Co.,  59  Fed.  Rep.  523;    Evans  cannot  confer  jurisdiction   upon    any 

V,  Dillingham,  43  Fed.  Rep.  177.  other  court,  ratione  maUria  or  ratione 

Where  Beoeiyer  Is  Kot  a  Proper  Party,  persona.    In  this  case,  the  permission 

—  If  the  suit  is  not  one   which   will  being    obtained    from     the    court    of 

affect  the   possession  and  control   by  equity,  this  suit  was  permitted  only  to 

the  receiver  of  the  property  involved,  be  brought  in  that  court.    There  is  no 
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in  another  court,  it  has  jurisdiction  over  property  and  rights  of 
property  within  its  district,  but  for  the  payment  of  claims  allowed 
therein,  application  should  be  made  in  the  court  in  which  the 
original  receivership  is  pending.* 

S.  Service  of  ProoesB  —  a.  Actions  Against  Receivers  Gen- 
erally. —  It  would  seem  that  if  service  cannot  be  made  on  a 
receiver  in  the  usual  manner  in  which  original  process  is  served 
upon  defendants,  an  application  should  be  made  to  the  court 
which  appointed  him,  to  compel  him  to  enter  an  appearance  in 
the  cause.* 

permission  to  sue  in  this  court  on  the  braska.    Citizens  of  one  district  will 

law  side.     This  court,  as  a   court  of  not  be  required  to  go  to  another  district 

law,  is  without  jurisdiction,  so  far  as  to  assert  their  claims  against  receivers 

the  record  shows,  by  reason  of  the  citi-  appointed  by  the  courts  of  both  dis- 

zenship    of    the    parties,    and    conse-  tricts."     Compare  Union  Trust  Co.  v. 

quently    has    no   jurisdiclion    in    the  Atchison,   etc.,   R.  Co.,  87  Fed.  Rep. 

case."  530,  where  it  was  held  that  an  order  or 

1.  New  York  Security,   etc.,  Co.  v,  judgment  for  the  amount  of  a  claim  is 

Equitable  Mortg.    Co.,  71    Fed.   Rep.  payable  only  out  of  property  in  the 

556;    Finance  Co.  t^.  Charleston,  etc.,  hands  of  the  ancillary  receiver  and  can 

R.   Co.,  6x   Fed.   Rep.  369;    Ames  v,  be  given  no  effect  in  another  district. 

Union  Pac.  R.  Co.,  60  Fed.   Rep.  966;  Follcwing    Reynolds  v,   Stockton,   140 

Chattanooga  Terminal  R.  Co.  v,  Fel-  U.  S.  254,  affirming  43  N.  J.   Eq.  211, 

ton,  69  Fed.  Rep.  273 ;    Clyde  v.  Rich-  which,  however,  was  a  case  where  the 

mond,  etc.,  R.  Co.,  56  Fed.  Rep.  539;  primary    and    ancillary    receiverships 

Central  Trust  Co.  v.  East  Tennessee,  were  in  state  and  not  federal  courts, 

etc.,  R.  Co.,  30  Fed.  Rep.  896;  Jen-  8.  Bequiring  Acknowledgment  of  8erv- 

nings  V,  Philadelphia,  etc.,  R.  Co.,  23  loe.  —  Ex  p,    Charles,    zo6    Ala.    203, 

Fed.  Rep.  569.  where  the  court  held  that  Code  Ala. 

Beaions  for  Bulo.  —  In  Ames  v.  Union  1896,  §  3275,  which  provides  for  service 
Pac.  R.  Co.,  60  Fed.  Rep.  966,  Sanborn,  of  process  whenever  a  railroad  is  being 
J.,  said:  "  So  far  as  tlie  general  man-  operated  by  any  other  person  or  cor- 
agement  of  the  trust  imposed  upon  poration  with  the  permission  of  the 
them  [the  receivers],  the  general  opera^  owner,  does  not  apply  in  actions 
tion  of  the  railroad  system  in  their  against  receivers,  their  operation  being 
charge  in  this  circuit,  and  their  general  compulsory,  and  said:  "  The  court  ap- 
accounting,  is  concerned,  they  must  pointing  Uie  receivers  has  plenary 
report  to  and  be  governed  by  this  court  jurisdiction  over  them,  and  upon  a 
sitting  in  Nebraska.  The  impraclica-  proper  application  would  direct  the 
bility  of  properly  administering  this  mode  in  which  service  upon  them 
great  trust  under  any  other  practice,  should  be  effected,  or  would  require 
and  the  intolerable  confusion  which  them  to  acknowledge  service;  or  would 
would  result  from  contradictory  orders  authorize  the  party  applying  to  inter- 
regarding  these  subjects  made  in  the  vene  by  petition  in  the  suit  in  which 
different  districts  in  the  circuit,  will  the  receivers  were  appointed,  and  so 
commend  this  rule  of  practice  to  every  moulding  the  procedure  on  the  inter- 
judge  within  the  jurisdiction,  and  pre-  vention  that  the  full  measure  of  the 
vent  any  interference  or  modification  rights  of  the  parties  would  be  adminis- 
of  the  orders  issued  in  these  matters  by  tered.**  See  also  article  Service  of 
the  circuit  court  for  the  district  of  Ne-  Process. 

braska.  except  by  appeal  or  upon  re-  Contra.  —  In  Wert  v.  Keim,  2  Pa.  Co. 

hearing;  but  the  circuit  courts  in  the  Ct.  405,  however,  the  rule  applied  in 

districts  of  Colorado  and  Wyoming  have  actions  against  federal  receivers  of  rail- 

jurisdiction  to  hear  and  determine  the  roads  (see   infra,   b.    Actions    Against 

claims  of  the  citizens  of  those  districts  Federal  Receivers)  was  followed  m  an 

against  the  insolvent  corporation  and  action  against  a  domestic  receiver  for 

the  receivers  of  it,  and  their  determi-  a  railroad  corporation.     OV^i/ in  Hill  v. 

nation  of  those  matters  will  be  equally  Baltimore,  etc.,  R.  Co.,  7  Pa.  Dist.  473* 

respected  by  the  court  sitting  in  Ne-  See  also  Ball  v,  Mabry,  91  Ga.  781. 
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*.  Actions   Against   Federal   Receivers.  —  Where  an 

action  is  properly  brought  without  leave,  as  authorized  by  acts  o( 
Congress/  against  a  federal  receiver  appointed  for  a  railroad  cor- 
poration, process  may  be  served  on  him  according  to  state  laws 
regulating  the  manner  of  service  on  the  corporation  itself,  in 
actions  against  it.' 

4.  Proceedings  to  Obtain  and  Protect*  PoMesdon  —  a.  Against 
Parties.  —  A  receiver  having  been  appointed,  persons  properly 
made  parties  to  the  suit  are,  of  course,  under  the  control  of  the 
court  and  may  be  proceeded  against  summarily  therein  to  compel 
them  to  deliver  to  the  receiver  property  to  which  he  is  entitled.* 

QpeeiiyiiigBaqiiliitMof  flenrlooinOrdor  R.  Co.,  7  Ohio  Dec.  445,  citing  Cleve- 

of  Appointmont.  —  It  is  proper  for  the  land,  etc.,  R.  Co.  v,  Orme,  i  Ohio  Cir. 

appointing  court  to  specify  what  shall  Dec.  285.     But  see  State  r.  Port  Royal, 

constitute  a  valid  service  upon  the  re-  etc.,  R.  Co.,  84  Fed.  Rep.  67;  Brockert 

ceiver  for  purposes  of  suits,  where  serv-  v.  Central  Iowa  R.  Co.,  82  Iowa  369. 

ice  cannot  be  made  in  the  usual  way.  Ohio  Statute.  —  Under  2  Bates  Annot. 

Central  Trust  Co.  v.  St.  Louis,  etc.,  K.  Stat.  1897,  g  4988,  service  upon  any 

Co.,    40    Fed.    Rep.   426;    New   York  regular  ticket  or  freight  agent  of  the 

Security,  etc.,  Co.  v.  Equitable  Mortg.  receiver  is  good  service  upon  the  com« 

Co.,  71  Fed.  Rep.  556.  pany  if  a  previous  attempt  to  serve  it 

Senrloe  on  BooeiTer  at  IndiTidoal.  —  If  In  the  usual  manner  has  failed  and  the 

the  service  purports  to  be  made  on  one  writ  is  served  within  sixty  days  there- 

in  his  individual  capacity  it  is  not  bind-  after.     Collins   v,  Baltimore,  etc.,  R. 

ing  upon  him  as  receiver.     Fleming  v,  Co.,  7  Ohio  Dec.  445,  citing  Cleveland, 

Gillespie,  7  Okla.  430.  etc.,  R.  Co.  v,  Orme,  i  Ohio  Cir.  Dec. 

Ohio  Statute.  —  Under  2  Bates  Annot.  285. 

Stat.   1897,  g  3416,  service  upon  a  re-  AmmiiHng  Snmmoni.  —  Where  a  com- 

ceiver    operating   a  railroad  may  be  plaint  shows  an  action  brought  by  one 

made  upon  him  in  person,  or  upon  the  as  receiver  if  the  summons  shows  only 

superintendent  of  the   road,    or   any  an   action   personal   to  the  plaintiff  it 

ticket  or  freight  agent  in  his  employ  in  may  be  amended  so  as  to  describe  him 

the  county  where  the  suit  is  brought*  as  suing  as  receiver.     Olney  v,  Good- 

Caldwelt  v,  Harrison  Tp.,  2  Ohio  Cir.  win,  15  N.  Y.  App.  Div.  627,  44  N.  Y. 

Ct.  10,  I  Ohio  Cir.  Dec.  332;   Cleve-  Supp.  41. 

land,  etc.,  R.  Co.  v.  Orme,  z  Ohio  Cir.  1.  24  Stat,  at  L.  552,  c.  373;  25  Stat. 

Ct.  511,  I  Ohio  Cir.  Dec.  285.  at  L.  433,  436,  c.  866. 

Service  in  Another  County,  —  2  Bates  2.  TUi  b  Bated  upon  the  Ground  that 

Annot.  Stat.  1897,  §§  5026,  5027,  which  the  Acts  of  Congress  providing  for  ac- 

designate  the  counties  where  corpora-  tions  against   receivers  without  leave 

tions  must  be  sued,  do  not  apply  to  re-  require  them  to  operate  the  road  con- 

ceivers  appointed  over  their  property,  formably  to  the  laws  of  the  state,  and 

and  they  may  be  served,  under  section  as  the  railroad  company  was  bound  to 

5038,  from  any  county  where  an  action  operate  it.    Agents  of  the  corporation 

has    been    rightfully    commenced,    to  therefore  become  the  receivers  agents, 

which    they    are    proper    defendants,  and  service  on  them  ought  to  be  good 

Rogers  v,  Akron,  etc.,  R.  Co.,  9  Ohio  service    on   the    receivers.      Eddy  v, 

C.  P.  Dec.  107,  6  Ohio  N.  P.  291.  Lafayette,  4  U.   S.   App.  247,  affirmed 

Bervioo  on  Company  While  Bead  It  in  163  U.  S.  456;  Central  Trust  Co.  v,  St. 

roioottlon  of  Beoeiver.  —  On  the  other  Louis,  etc.,  R.  Co.,  40  Fed.  Rep.  426; 

hand,  in  actions  against  the  corpora-  Hill  v,  Baltimore,  etc,,  R.  Co.,  7  Pa. 

tion  while  the  road  is  in  the  hands  of  Dist.  473;  Proctor  9.  Missouri,  etc.,  R. 

a  receiver,  service  upon  the  receiver  or  Co.,  42  Mo.  App.  124,     See  also  Brock* 

his  agents  is  not  good  service  upon  the  ert  v.  Central  Iowa  R.  Co.,  82  Iowa  369. 

company  in  the  absence    of  statute.  8.  Ryan  v,  Kingsbery,  88  Ga.  361; 

Cherry  v.  North,  etc.,  R.  Co.,  59  Ga.  Hamilton    v.     Harris,    72    Mich.    56: 

446;  Heath  v.  Missouri,  etc.,  R.  Co.,  Murphy  v.  Du  Berg,  (C.  PI.  Spec.  T.) 

83  Mo.  617;  Collins  V,  Baltimore,  etc.,  11  Abb.  N.  Cas.  (N.  Y.)  112,  and  gen- 
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b.  Against  Strangers  —  (i)  General  Rule.  —  As  to  those 
in  possession  claiming  adversely,  who  are  not  parties,  the  rule  is 
otherwise;  the  only  remedy  against  them,  unless  they  can  be 
brought  into  the  suit  by  amendment  or  supplemental  bill,  is  an 
independent  action  of  the  character  applicable  to  the  particular 
facts,  brought  by  the  receiver  for  its  recovery.* 

erally  cases  cited  io   the  succeeding  etc.,  R.  Co.,  ix  Wis.  454;  Sharp  r.  Car- 
note,  ter,  3  P.  Wms.  376. 
Who  XneliftdedafFlur^'MTiaf.  — A  Makiiig  BeoeiT«r  Party  to  Soft— la 

party  to  the  suit  against  whom  sum-  Andrews  v,  Paschen,  67  Wis.  413,  it 

marv  proceedings  will  lie  includes  also  was  suggested  that  perhaps    the    re- 

privies  and  those  coming  into  posses-  ceiver  should  be  made  a  formal  party 

sion  pendente  lite.    Comer  v,  Felton,  61  to  the  receivership  suit  before  he  would 

Fed.  Rep.  731.     Citing  Terrell  t/.  Alii-  be  entitled  to  bring  summary  proceed- 

son,  21  Wall.  (U.  S.)  289;  Howard  v,  ings  against  a  party  refusing  to  deliver 

Milwaukee,  etc.,  R.  Co.,  loi  U.  S.  849,  possession. 

X  Post.  Fed.  Pr.  (2d  ed.),  g  348;  Wis  wall  Diitreso  for  Bent.  —  Where  the  owner 
V.  Sampson,  14  How.  (U.  S.)52;  Thorc-  of  real  estate  and  party  to  the  receiver- 
ton  V.  Washington  Sav.  Bank,  76  Va.  ship  suit  refuses  to  give  up  possession, 
432;  Mansony  v,  U.  S.  Bank,  4  Ala.  the  receiver  cannot  distrain  for  rents 
735-  and  profits,  since  the  owner  is  not  his 

Offioen  of  Corporation.  —  In  Brandt  v,  tenant,  but  his  remedy  is  an  applica- 

AUen,  76  Iowa  50,  it  was  held  that  in  tion  to  the  court  to  put  him  in  posses- 

an    action    against  a    corporation    in  sion.     Griffith  v,  Griffith,  2  Ves.  401. 

which  a  receiver  has  been  appointed  Bzaminatlon  in  Aid  of  Baooiverihip. — 

over  its  property,  a  summary  proceed-  A  defendant  who  has  failed   to  turn 

ing  setting  forth  an  equitable  cause  over  his  property  to  a  receiver  as  di- 

against  the  officers  of  the  corporation  rected  may  be  required  by  the  court  to 

may  be  instituted  by  him  to  compel  the  submit  to  an  examination  as  to  the 

surrender  of  the  assets  in  their  posses-  matter,  and  it  is  not  necessary  to  set 

sion.     To  the  same  e£fect  see  Terhune  forth  in  the  moving  affidavits  the  siate- 

V,  Bell,  (N.  J.  1887)  9  Atl.  Rep.  xii.  ments  required  by  the  New  York  Code 

Agents    in     Possession,  —  Courts    of  of    Civil    Procedure   to    obtain    such 

equity  have  power  to  order  receivers  examinations   generally.      Mathushek 

to  take  possession  of  the  property  in  Piano  Mfg.  Co.  v,  Pearce,  79  Hun  (N. 

controversy  whether  in  immediate  pos-  Y.)  417.     See  also  In  re  Stonebridge, 

session  of  the  defendant  or  his  agent,  (Supm.  Ct  Gen.  T.)  13  N.  Y.  Supp.  770, 

and  in  proper  cases  they  can  also  order  affirmed  without  opinion,  128  N.  Y.  6x8. 

the  defendant's  agents  or  employees,  1.  Alabama, — Steele  v.  Walker,  1x5 

although  not  parties  to  the  record,  to  Ala.  485;  Musgrove  v.  Gray,  (Ala.  X899) 

deliver  the  specific  property  to  the  re-  26  So.   Rep.  643,  citing  20  Am.   and 

ceiver.     Matter  of  Cohen,  5  Cal.  494.  Eng.  Encyc.  of  Law  (ist  ed.)  X34. 

Writ  of  Aiditanoe.  —  Of  a    writ    of  California,  —  Stuparich  Mfg.  Co.  v, 

assistance   to  summarily   place    a  re-  Superior  Ct.,  X23  Cal.  290;  Havemeyer 

ceiver  in  the  possession  of  real  estate  it  v,  Superior  Ct.,  84Cal.  327;  Exp,  Hol- 

is  said  by  Lurton,  J.,  in  Comer  v,  Fel-  lis,  59  Cal.  405. 

ton,  61  Fed.  Rep.  731,  quoting  Ixomx  Florida,  —  State  v.  Jacksonville,  etc., 

Foster's  Fed.  Pr.  (2d  ed.),  §  348,  that  it  R.  Co.,  15  Fla.  201. 

"  is  often  used  to  put  into  possession  Georgia,  —  Wikle  v.  Silva,  7oGa.  717, 

receivers  and  sequestrators.     It  is  not  cited  in  Charters  v,  Candler,  94  Ga. 

issued  without  an  order  for  that  pur-  2x0. 

pose.    *    •    *    It  is  a  writ  command-  Maine,  —  Morrill  v,   Noyes,  56  Me. 

ing  the  marshal  to  eject  the  defendant  458,  3  Am.  L.  Reg.  N.  S.  xB. 

from  the  land,  and  put  the  plaintiff  in  Massachusetts,  —  Hills  v.  Parker,  xxi 

possession,  and  is  executed  in  the  same  Mass.  508, 

man ne r  as  a  writ  of  habere  facias  posses-  Michigan,  —  Arnold    v.    Bright,    4X 

aionem  is  executed  in  favor  of  a  sue-  Mich.    2x0;    Reed   v.  Baker,  42  Mich, 

cessful  plaintiff  in  the  action  of  eject-  272;  Prescott  v,  Pfeiffer,  57  Mich.  21, 

ment.*'  See  also  Gel peke  v.  Milwaukee,  cited  in  Lee  v.  Buck,   xox  Mich.  406; 
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(2)  Persons  Contracting  with  Receiver.  —  An  exception  exists 
in  the  case  of  persons  who  have  contracted  with  a  receiver  acting 

as  such  officer.     They  thereby  become  so  far   parties   to   the 

Baldwin  v.  Hosmer,  xoi  Mich.  119,  436.  Wis.  413;  Powers  v,  C.  H.  Hamilton 

Minnesota.  —  Rossman    v.   Mitchell,  Paper  Co.,  60  Wis.  33;  Gelpeke  c^.  Mil- 

(Minn.  1898)75  N.  W.  Rep.  1053.  waukee,  etc.,  R.  Co.,  11  Wis.  454. 

New  Jersey,  —  Miller  1/.  Mackenzie,  United  States,  —  Hyslop  v.  Hoppock, 

29  N.  J.  Eq.  291,  reversed  in  Higgins  5  Ben.  (U.  S.)447;  Searles  v,  Jackson- 
V.  Gillesheiner,  26  N.  J.  Eq.  308;  State  vilie,  etc.,  R.  Co.,  2  Woods  (U.  S.)  621. 
Bank  v,  Plainfield  First  Nat.  Bank,  34  21  Fed.  Cas.  No.  12,586;  Olney  t/.  Tan- 
N.  J.  Eq.  458;  McCarter  v.  Finch,  55  ner,  10 Fed.  Rep.  loi;  Comer  t/.  Felton, 
N.  J.  Eq.  245.  61   Fed.    Rep.   731 ;    Appleton   Water- 

New  York.  —  Ward  v,  Petric,  157  N.  works  Co.  v.  Central  Trust  Co.,  93  Fed. 

Y.  301,  reversing  (Supm.  Ct.  Gen.  T.)  Rep.  286. 

36  N.  Y.  Supp.  940;  Parker  v.  Brown-  England,  —  Defries  v.  Creed,  13  W. 

ing,  8  Paige  (N.  Y.)  388;  Cassilear  v,  R.  632,  11  Jur.  N.  S.  360. 

Simons,  8  Paige  (N.  Y.)273;  Browning  BaoeiTers  and  Afsignoes  In  Possession. 

V.  Bettis,  8  Paige  (N.  Y.)  568;  Albany  — Where     another     receiver,     or    an 

City  Bank  v,  Schermerhorn,  9  Paige  assignee  for  the  debtor,  acting  in  an- 

(N.  Y.)  372;   Chipman  v.  Sabbaton,  7  othercause.  is  the  claimant,  the  remedy 

Paige    (N.    Y.)  47;    Green    v.   Hicks,  is  an  application  made  in  that  cause 

I  Barb.  Ch.  (N.  Y.)  309;  Olmsted  v,  for  the  release  of  the  property  or  leave 
Rochester,  etc.,  R.  Co.,  46  Hun  (N.  Y.)  to  sue.  Comer  v.  Felton,  61  Fed.  Rep. 
552;  Teller  1/.  Randall,  40  Barb.  (N.  Y.)  731;  Com.  v.  Order  of  Vesta,  156  Pa. 
242;  Matter  of  Muehlfeld,  16  N.  Y.  St.  531.  See  also  Gelpeke  v.  Mil- 
App.  Div.  401;  Stewart  v.  Foster,  i  waukee,  etc.,  R.  Co.,  11  Wis.  454. 
Hill.  TN.  Y.)  505;  Hall  v.  McMahon,  New  York  Statute,  —  Code  Civ.  Pro. 
(C.  PI.  Spec.  T.)  10  Abb.  Pr.  (N.  Y.)  N.  Y.,  §  2430,  provides  that  an  assign- 
103;  Crounse  v,  Whipple,  (Supm.  Ct.  ment  of  its  property,  made  by  a  cor- 
Gen.  T.)  34  How.  Pr.  (N.  Y.)  333;  poration  after  a  petition  for  voluntary 
Davies  v,  Davies.  (Supm.  Ct.)  20  Abb.  dissolution  has  been  filed,  shall  be  void 
N.  Cas.  (N.  Y.)  170;  Matter  of  Castle,  as  against  a  receiver  appointed  therein. 
(Supm.  Ct.  Gen.  T.)  2  N.  Y.  St.  Rep.  In  a  case  where  the  assignment  was 
362.  See  also  Ferguson  v.  Bruck-  made  after  the  filing  of  the  petition  but 
man,  23  N.  Y.  App.  Div.  182.  Compare  before  the  receiver  was  appointed,  it 
Foster  v.  Townshend,  (Ct.  App.)  2  Abb.  was  held  that  although  the  assignment 
N.  Cas.  (N.  Y.)  37,  68  N.  Y.  203,  modi-  was  void  under  this  section  the  receiver 
fying  (C.  PI.  Spec.  T.)  12  Abb.  Pr.  N.  could  not  proceed  summarily  against 
S.  (N.  Y.)  469,  41  Hun  (N.  Y.)  637.  the  assignee,  but  must  bring  an  inde- 

North    Carolina,  —  Battle  v,   Davis,  pendent  action.     Matter  of  Muehlfeld, 

66  N.  Car.  252.  16  N.  Y.  App.   Div.  401.  O'Brien,  J., 

Ohio,  —  White  v.  Gates,  42  Ohio  St.  dissenting, 
109;    Union    Bank  v.  Union  Bank,  6  Action  for  Unlawful  IMsoriminatioii. — 
Ohio  St.  254;  Edgarton  v,  Hanna,  11  Proceedings  by  the  receiver  for  a  rail- 
Ohio  St.  323;  Hayes  v,  Moore,  5  Ohio  road  corporation  against  another  such 
Dec.  520.  corporation  not  a  party  to  the  receiver- 

Texas,  —  National  Bank  v,  Goolsby,  ship  suit,  for  unlawful  discrimination 

12  Tex.  Civ.  App.  362.  in  conducting  its  business,  cannot  be 

Virginia,  —  Thornton  v,  Washington  had  in  that  action,  but  must  be  by  in. 

Sav.   Bank,  76  Va.    432;  Thurman  r.  dependent  bill.     Wood  v.  New  York, 

Morgan,  79  Va.  367;  Nulton  v.  Isaacs,  etc.,   R.  Co..  61  Fed.  Rep.   236.     See 

30  Gralt  (Va.)  726.  also  Averill   r.   Southern   R.   Co.,   75 
Washington,  —  Cherry     v.     Western  Fed.  Rep.  736. 

Washington  Industrial  Exposition  Co.,  Wanrant  to  Examino  as  to  Property.  — 

II  Wash.  586;  State  v,  Superior  Ct.,  8  Under  Code  Civ.  Pro.  N.  Y.,  §  1788, 
Wash.  210,  Dunbar,  C.  J.,  dissenting;  which  authorizes  the  temporary  re- 
State  v,  Superior  Ct.,  8  Wash.  659:  ceiver  for  a  corporation  to  maintain 
State  v,  Superior  Ct.,  7  Wash.  77.  But  special  proceedings  for  the  purpose  of 
see  eontra  State  v.  Superior  Ct.,  i£  collecting  and  preserving  the  property. 
Wash.  63,  Hoyt,  C.  J.,  dissenting,  such  a  receiver  may  have  a  warrant  to 

Wisconsin,  —  Andrews  v,  Paschen,  67  examine  persons  as  to  property  alleged 
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receivership  suit  as  to  enable  the  receiver  to  proceed  against  them 
in  a  summary  manner  therein,  upon  causes  of  action  arising  out 
of  such  contracts.* 

(3)  Injunction  to  Protect  Possession.  —  Also   a  receiver  may 

apply  by  a  motion  or  petition  in  the  receivership  suit,  for  an 
injunction  against  the  prosecution  of  actions  against  the  property 
that  can  only  be  brought  by  leave  of  the  court  appointing  him, 
or  against  other  acts  of  interference  with  his  possession.^ 

to    be    in  their   possession.     Rich  v,  Totten,   53  N.  J.  £q.  573,  and  State 

Sargent  Granite  Co.,  (Supm.  Ct.  Spec.  Bank  v,  Plainfield  First  Nat.  Bank,  34 

T.)  23  Civ.  Pro.  (N.  Y.)  359.  N.  J.  Eq.  45a 

Bill  and  Petition  in  Equity.  —  "  The  Contract  to  BeUver  Fund  to  BeoeiTor.  — 

petitioner,  although  an  officer  of  this  Where  a  person  who  has  the  custody 

court,  is  entitled  to  no  privilege  here  of  a  fund  over  which  a  receiver  has 

that  would  not  be  accorded  to  any  other  been  appointed  is  allowed  to  retain  the 

suitor.     In  seeking  relief  here  he  must  fund  on  an  undertaking  in  writing  to 

come  by  the  same  process  that  other  deliver  it  to  the  receiver,  if  a  judgment 

suitors  are  required  to  use,  and  must  which  has  determined  the  right  to  it 

prosecute  his  suit  in  the  same  manner  shall  be  reversed  on  appeal,  after  such 

that    any  other  suitor   would   be   re-  reversal  he  may  be  compelled  to  make 

quired   to  do.     The   rules  of  practice  restitution  by  rule  of  court  either  on 

are  as  much  a  law  unto  him  as  toother  application  to  the  receiver  or  of  the 

suitors,  and  while  the  present  rules  of  party  to  whom  it  is  finally  awarded, 

practice  remain  in  force,  no  suitor  can  Charters  v.  Candler,  94  Ga.  210. 

have  relief,   on  a    case  like  that  on  2.  Illinois,  —  Mulcahey    v,    Strauss, 

which  the  petitioner's  claim  to  relief  151  111.  70. 

rests,   unless   he  seeks  it    by   formal  New  York, — Atty.-Gen.  v.  Guardian 

bill."    State  Bank  v,  Plainfield  First  Mut.  L.  Ins.  Co.,  77  N.  Y.  272;   Atty.- 

Nat.  Bank,  34  N.  J.  Eq.  450.  Gen.  v.  North  American  L.   Ins.  Ca, 

Bommarj  Proooeding  Instead  of  Aotion  (Supm.  Ct.  Spec.  T.)  6  Abb.  N.  Cas. 

—  Waiver.  —  Where    a  summary  pro-  (N.  Y.)  293,  r^v^rjiw^  on  other  grounds 

ceeding    in   the    receivership    suit    is  77  N.  Y.  297;  Wilkinson  v.  North  River 

brought  instead  of  an  action,  if  the  Constr.  Co.,  (Supm.  Ct.  Spec.  T.)  66 

party  against  whom  it  is  directed  vol-  How.  Pr.  (N.  Y.)  423;  Woerishoffer  v. 

untarily   appears,   answers  as    to  his  North  River  Constr.  Co.,  (Supm.   Ct. 

claim,  and  submits  it  for  adjudication.  Spec.    T.)  6    Civ.    Pro.   (N.   Y.)    113, 

he  waives  all  objection  on  that  score,  affirmed q^  N.  Y.  398;  Phcenix  Foundry, 

Ex p,  Davidson,  57  Fed.  Rep.  883.  etc.,  Co.  v.  North  River  Constr.  Co., 

InabiUty  to  Bring  In  Stranger.—  Where  (Supm.  Ct.  Spec.  T.)  6  Civ.  Pro.  (N.  Y.) 

the  action  is  not  such  a  one  as  will  ad-  106.     See  also  Morgan  v.  New  York, 

mit  of  making  the  third  person  a  party  etc.,  R.  Co.,  10  Paige  (N.  Y.)  290. 

and  adjudicating  his  rights,  as,  for  ex-  Vermont.  —  Vermont,  etc.,  R.  Co.  tr. 

ample,  supplementary  proceedings  at  Vermont  Cent.  R.  Co.,  46  Vt.  792. 

law  where  no  one  but  the  judgment  United  States,  —  In  re  Tyler,  149  U. 

debtor  can  be  treated  as  a  party,  the  S.   164;  Virginia,  etc..  Steel,  etc.,  Co. 

only  remedy  of  the  receiver  is  by  ac-  v,  Bristol  Land  Co.,  88  Fed.  Rep.  134; 

tion.     Prescott  v.  Pfeiffer,  57  Mich.  21,  Ledoux  v.  La  Bee,  83  Fed.  Rep.  761; 

explaining   Reed   v.  Baker,   42    Mich.  Burleigh  v.  Chehalls  County,  75  Fed. 

272;  Bennett  v,  McGuire,  5  Lans.  (N.  Rep.  873;  Oakes  v.  Myers,  68  Fed.  Rep. 

Y.)  183;    Teller  v,   Randall,  40  Barb.  807;  Ex  p.  Chamberlain,  55  Fed.  Rep. 

(N.  Y.)  242;  Sherwood  v,  Buffalo,  etc.,  704;    Central    Trust    Co.    v.  Wabash, 

R.  Co.,  (Supm.  Ct.  Gen.  T.)  12  How.  etc.,  R.  Co.,  26  Fed.  Rep.  11;  Stephens 

Pr.  (N.  Y.)  136;  Rodman  v,  Henry,  17  v.  New  York,  etc.,  R.  Co.,  13  Blatchf. 

N.  Y.  484;  Edgarton  v,  Hanna,  11  Ohio  (U.  S.)  104;  Hewitt  v.  New  York,  etc., 

St.  323.  R.  Co.,  12  Blatchf.  (U.  S.)  452. 

1.  McCarter  v.  Finch,   55  N.  J.  Eq.  England,  —  Ames      v,     Birkenhead 

245,   wherein    the    law  is  said   to  be  Docks,  20  Beav.  332;  Tink  v,  Rundle, 

settled  in  this  way  by  a  long  course  of  10  Beav.  318;  Evelyn  v,  Lewis,  3  Hare 

practice.    Distinguishing  Barkalow  v,  472;  Wynne  v.  Newboiough,  I  Ves.  Jr. 
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VeoeiMry  AUogfttloiii.  —  On  such  an  application  the  equitable 
grounds  usually  required  to  support  a  bill  for  an  injunction  need 
not  be  alleged  or  proved.* 

S'edoral  and  8tato  Coorto.  —  Where  the  receivership  suit  is  pending 
in  a  federal  court,  and  the  action  sought  to  be  restrained  in  a 
state  court,  no  injunction  will  be  issued  if  any  other  remedy 
exists  which  will  answer  the  same  purpose.* 

6.  Proceedings  Against  the  Estate  and  Beceiver  —  a.  Leave  of 
Court  —  (i)  In  General,  —  The  property  having  legally  come 
into  the  possession  of  the  receiver,  it  cannot  be  interfered  with 
in  any  way  by  persons  claiming  an  interest  in  it,  whether  such 
interest  accrued  prior  or  subsequent  to  the  appointment,  unless 
leave  of  the  court  by  which  the  receiver  was  appointed  is  first 
obtained.* 

Boope  of  Boetrino. —  It  is  difficult  to  determine  the  exact*limits  of 
the  rule  requiring  leave.  It  seems  to  be  settled,  however,  that 
actions  against  the  debtor  over  whose  property  the  receiver  is 

164,     3    Bro.    C.    C.    88;    Cronin    v,  cation  and  one  asking  leave  may  bt 

McCarthy,  Flan.  &  Kel.  49.  contained  in  a  single  motion.     Wilkla* 

Sx-parta  AppUeation.  —  The  injunction  son  v.  North  River  Constr.  Co.,  (Supm. 

should  not  be  issued  ex  parte  unless  Ct.  Spec.  T.)  66  How.  Pr.  (N.  Y.)  433. 

leave  is  granted  to  those  interested  to  See  also  Collins  v.  CoUey,  (N.  J.  1887) 

move   for    its  discharge.     Morgan   v^  11    Atl.     Rep.    118;     Finance    Co.    v. 

New  York,  etc.,  R.  Co,,  10  Paige  (N.  Charleston,  etc.,  R.  Co.,  46  Fed.  Rep. 

Y.)  290.  508 ;  Temple  v,  Glasgow,  42  U.  S.  App. 

Iigimetion  Bond,  —  The    bond   given  417. 

by  a  receiver  on  his  appointment  as  1.  In  re  Tyler,  149  U.  S.  164;   Vir- 

such  officer  does  not  fulfil  the  statutory  ginia,  etc..  Steel,  etc.,  Co.   v,  Bristol 

requirements  of  a  bond  on  obtaining  Land  Co.,  88  Fed.  Rep.  134;  Ledoux  v. 

an  injunction,  and  the  latter  bond  must  La  Bee,  83  Fed.  Rep.  761. 

be  given  by  him  as  well  as  by  other  8.  In  re  Barnard,  61  Fed.  Rep.  531. 

suitors.      Keeler  v.   White,   10  Wash.  8.  See  generally  on  this  proposition 

420;   Cherry    v.  Western   Washington  cases  cited  infra^  XIL  5.  b»  Applications 

Industrial   Exposition   Co.,    11    Wash,  in  Fending  Suit, 

586.  In  Day  v.  Postal  Tel.  Co.,  66  Md.  354, 

Independent  BUI  —  Leave  of  Court.—  it  was  said:  "  This  strict  rule  forbid- 

If  a  receiver  files  an  independent  bill  ding  the  interference  of  a  third  party 

for  an  injunction  he  may  do  so  without  with   the   possession  of  the   receiver, 

leave   o(  the    court  appointing    him,  without    leave   of    the  court,   applies 

if  otherwise  he  would   be  too  late  to  without   regard    to  the    fact   whether 

prevent    the   threatened    interference,  such  party  claims  paramount  to  or  un- 

Nangle  v,  Fingall,  i  Hog.  142,  cited  in  der  the  right  which  the  receiver  was 

Lansing  v.  Manton,  14  Fed.  Cas.  No.  appointed  to  protect.'*     Citing  Evelyn 

8,077,  14  Nat.  Bank.  Reg   127.  v.   Lewis,  3  Hare  472;  De  Winton  v. 

In  Caidwelt  v.  Harrison  Tp.,  i  Ohio  Brecon,  28  Beav.  200. 

Cir.  Dec.  332,  2  Ohio  Cir.  Ct.  10,  it  was  Snfftcient  Allegation.  —  An  allegation 

held  that  a  receiver  might  bring  an  ac-  that  leave  of  court  having  been  had  and 

tion   in   his   own   name,   and   without  obtained  to  file  this  action,  the  plaintiff 

leave  of  court,  to  restrain  proceedings  complains,  is  sufficient.     Moore  v.  Los 

affecting  the  possession  of  property  in  Angeles  Iron,  etc.,  Co.,  89  Fed.  Rep. 

his  custody.  73. 

Motion  to  Modify  Iiqimotlon.  —  Where  Setting  Aside  Stunmoni.  —  Where  leave 

a  person  has  been  enjoined  from  bring-  to  sue  a  receiver  has  not  been  obtained 

ing  suits  he  must  apply  for  a  modifica-  service  of  summons  on  him  will  be  set 

tion  of  the  injunction  before  he  can  aside  on    rule   and   the   writ  abated, 

obtain  leave  to  sue,  but  such  an  appli-  Melaney  v.  Atkins,  4  Pa.  Dist.  644. 
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appointed,  to  which  the  latter  is  not  a  necessary  party,  and  which, 
though  the  judgment  or  decree  may  afterward  come  into  the 
receivership  suit,  do  not  involve  a  direct  assault  on  the  receiver's 
possession,  may  be  brought  without  leave.^ 

AetionB  Improporly  Brought  Without  Leavo.  —  The  decisions  are  at  vari- 
ance on  the  effect  to  be  given  in  the  action  itself  to  the  law 
requiring  leave.  It  is  a  well-settled  principle  that  a  chancery 
court  cannot  act  directly  on  other  courts,  but  only  on  the  parties 
to  actions  therein;  by  virtue  of  its  jurisdiction  in  personam  pun- 
ishing them  for  contempt  or  restraining  the  enforcement  of  their 
judgments.* 

1.  -4/a^awtf.  —  Gay  f.  Brierfield  Coal,  CI.    &  F.  667;  In  re  Winkle,  (1894)  2 

etc.,  Co.,  94  Ala.  303.  Ch.  519. 

Illinois.  —  Wyatt   v,   Ohio,   etc.,    R.  See    also    supra^   XI.    Abatement  of 

Co.,  10  III.  App.  289.  Actions;  infra^  XII.    5.  r.   Owner  and 

Indiana,  —  Ohio,  etc.,  R.  Co.  v.  Nick*  Receiver  as  Defendants  in  Original  Suits. 

less,  71  Ind.   271.     See  also  American  8.  See  generally  article  Judgments, 

Trust,  etc..  Bank  v.  McGettigan,  (Ind.  vol.  11,  p.  1205  et  seq. 

1899)  52  N.  £.  Rep.  793.  View  that  Leavo  Is  Jnxiidietioiial.  —  It 

Iowa, — Allen  v.  Central  R.  Co.,  42  is  held   by  some  courts,    notably  the 

Iowa  683.  federal  courts,   that    leave    to  sue  is 

Maryland,  —  Ellicott  e^.  U.  S.  Insur-  necessary  to  the  jurisdiction  of  another 

ance  Co.,  7  Gill  (Md.)  307.  court,  in  entertaining  actions  of  the 

New  York,  —  Famsworth  v.  Western  kind   requiring    leave.     The  plaintiff 

Union  Tel.  Co.,  (Supm.  Ct.  Gen.  T.)  must  therefore  allege  that  leave  has 

6  N.  Y.  Supp.  735 ;  Foster  v.  Towns-  been  obtained,  or  his  pleading  is  open 

hend,  68  N.  Y.  203.  to  general  demurrer;   and  a  failure  to 

Pennsylvania,  —  Conshohocken  Tube  obtain  leave  is  pleadable  in  bar. 
Co.   V,    Iron   Car  Equipment  Co.,  167  Alabama,  —  Steele    v.    Walker,    115 
Pa.  St.  589;  Wagner  t/.  Keystone  Mut.  Ala.   485;    Southern    Granite    Co.    v, 
Ben.   Assoc,   8   Pa.    Dist.   231;    Real  Wads  worth,  115  Ala.  570;  Gay  v.  Brier- 
Estate  Title  Ins.,  etc.,  Co.  v,  Mahoning  tield  Coal,  etc.,  Co.,  94  Ala.  303. 
Rolling  Mill  Co.,  6  Pa.  Dist.  409.  Geo  rgia ,  —  Farmers  Co-operative 

Texas,  —  Houston,    etc.,   R.   Co.   v,  Mfg.  Co.  v.  Middle  Georgia  Mfg.,  etc., 

State,  (Tex.  Civ.  App.  1896)  39  S.  W.  Co.,   94  Ga.   673;    De    Graffenried  v. 

Rep.  390;  City  Water  Co.  v.  State,  88  Brunswick,  etc.,  R.  Co.,  57  Ga.  22. 

Tex.  600.  Missouri,  —  Smith  v,  St.  Louis,  etc, 

Wisconsin,  —  Milwaukee,  etc.,  R.  Co.  R.  Co.,  (Mo,  1899)  52  S.  W.  Rep.  378. 

V,  Milwaukee,  etc.,  R.  Co.,  20  Wis.  172.  Virginia,  —  Melendy  v,  Barbour,  78 

See    also    Mechanics'   Nat.    Bank    v,  Va.  544,  25  Am.  &  Eng.  R.  Cas.  622; 

Landauer,  68  Wis.  44.  Reed  v,  Axtell,  84  Va.  231. 

United  States,  —  Mercantile  Trust  Co.  Washington,  —  Brown    v,   Rauch.   I 

V,  Lamoille  Vallev  R.  Co.,  16  Blatchf.  Wash.  497;  Bennett  v.  Northern  Pac. 

(U.  S.)  324,   17  Fed.   Cas.   No.  9,432;  R.  Co.,  17  Wash.  534.     Contra^  Sligh  v, 

Conwell  v.  White  Water  Valley  Canal  Shelton  Southwestern  R.  Co.,  20  Wash. 

Co.,  4  Biss.  (U.  S.)  195,  6  Fed.  Cas.  No.  16,  Gordon,  J.,  dissenting, 

3,148;    Rejall  V,   Greenhood,  60   Fed.  United  States,  —  Barton  v.  Barbour, 

Rep.   784;     Holladay*s   Case,  27  Fed.  104  U.  S.   126,   Miller,  J.,  dissenting; 

Rep.  830,  29  Fed.  Rep.  226;  Brooks  v.  Southern     Express     Co.    v.    Western 

Vermont  Cent.  R.  Co.,  14  Blatchf.  (U.  North  Carolina  R  Co..,  99  17.  S.  191; 

S.)  463,  4  Fed.  Cas.  No.  1,964;  Ameri-  Davis  v.  Gray,   16  Wall.  (U.  S.)  203; 

can  Loan,  etc.,  Co.  v.  Central  Vermont  Peale  v,  Phipps,  14  How.  (U.  S.)  368; 

R.  Co.,  86  Fed.  Rep.  390;  Illinois  Cent.  Wiswall  v,  Sampson,  14  How.  (U.  S.) 

R.  Co.  v,  Mississippi  Cent.  R.  Co.,  12  52;  Thompson  v,  Scott,  4  Dill.  (U.  S.) 

Fed.  Cas.  No.  7,008.     But  see  Blair  v,  508,  23  Fed.  Cas.  No.  13,975;  American 

St.  Louis,  etc.,  R.  Co.,  25  Fed.  Rep.  2,  L.  &  T.  Co.  v.  Central  Vermont  R.  Co., 

26  Fed.  Rep.  73.  84  Fed.  Rep.  917;  American  L.  &.  T. 

England,  —  Houlditch  v,  Wallace,  5  Co.   v.   Central  Vermont    R.   Co.,  86 
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Intaiteonoo  with  Propertj.  —  Some  courts  draw  a  distinction  between 
proceedings  which  involve  a  direct  interference  with  property,  like 

attachment  and  ejectment,  and  those  brought  merely  to  obtain 

Fed.    Rep.  390;    Werner  v.  Murphy,  Lyman  v.  Central  Vermont  R.  Co.,  59 

60    Fed.   Rep.   769;    Rejall   v.  Green-  Vt.  167;  Sprague  v.  Smith,  29  Vt.  421; 

hood,6oFed.  Rep.  784;  Hale  zr.  Duncan,  Paige  v.  Smith,  99  Mass.  395,  constru- 

II  Fed.  Cas.  No.  5,914,  7  Cent.  L.  J.  ing  Vermont  lav^. 

146.    Contra^  Naumburg  v,  Hyatt,  24  England,  —  Angel  v.  Smith,  9  Ves. 

Fed.  Rep.  898.  Jr.   335,  cited  in  Chautauque  County 

In  Colorado   the  contrary  view    has  Bank  v,  Risley,  19  N.  Y.  369;  Russell 

been  taken.     Colorado  Fuel,  etc.,  Co.  v.  East  Anglian  R.  Co.,  3  Macn.  &  G. 

V.  Rio  Grande  Southern  R.  Co.,  8  Colo.  104;  Aston  v.  Heron,  2  Myl.  &  K.  390. 

App.  493,  in  which  case  the  court  said:  See  also  De  Winton  v.  Brecon,  28  Beav. 

'*  We  are  not  prepared  to  say  that  a  200;    Armstrong  v.  Armstrong,  L.  R. 

failure  to  obtsdn  leave  would  in  any  12  Eq.  614. 

event  be  pleadable  in  bar  to  the  action.  U.  8.  Saprome  Gonrt  —  Dissenting  Opin- 

Under  some  circumstances  possibly  the  ion. —  The  doctrine  of  these  cases  is 

receiver  could    restrain    the    plaintiff  strongly  supported  by  Miller,  J.,  in  his 

from  proceeding,   and  there   may  be  dissent   from   the  view   taken   by  the 

cases  which  hold  that  the  action  will  court  in  Barton  v,  Barbour,  104  U.  S. 

be  dismissed  on  the  receiver's  applica-  126,  as  follows:    "  In  England,  in  the 

tion.     It  is  not  an  universal  rule,  and  contests  between  these    courts  it  was 

some  decisions  intimate   the  applica-  never  claimed  that  the  court  of  chan- 

tion  would  be  too  late  if  made  after  the  eery  could  act  directly  upon  the  court 

defendant  had    moved  for  a    change  of  law,  or  that  the  latter  was  bound  in 

of  venue  and  filed  a  demurrer.     The  any  way  to  follow  the  decisions  of  the 

right  to  dismiss  is  treated  as  thereby  former.     Nor  could  the  chancellor  di- 

waived."  rect  his  writ  to  the  common-law  court 

Joint  Domnrrer.  —  The  fact  that  leave  or  its  officers;  but  if  it  was  determined 

has  not  been  obtained  to  sue  the  re-  to  give  any  equitable  relief  in  the  mat- 

ceiver  is  not  ground  for  sustaining  a  ter  pending  before  the  law  court,  the 

joint  demurrer  by  him  and  other  de-  injunction  or  other  chancery  process 

fendants  with  whom  he  has  been  sued,  was  directed  to  the  suitor.     Upon  him 

although  the  receiver  as  a  defendant  alone  was  the  power  of  the  court  exer- 

should  be  stricken  from  the  cause  if  no  cised.     In  such  a  case  as  this,  if  the 

leave  has  been  obtained.    Farmers  Co-  couri  of  chancery  was  of  opinion  that 

operative  Mfg.  Co.  v.  Middle  Georgia  the  plaintiff  was  improperly  interfering 

Mfg.,  etc.,  Co..  94  Ga.  673.  with  the  functions  of  the  receiver,  it 

View  that  Loavo  Is  Kot  Jnrisdiotional.  could  restrain  him  by  injunction  or 
—  On  the  other  hand,  the  courts  of  punish  him  by  attachment  for  con- 
some  states  deny  that  a  failure  to  ob-  tempt.  If,  however,  the  plaintiff  could 
tain  leave  is  jurisdictional,  and  leave  not  be  reached  by  that  court,  it  is  no 
the  parties  to  their  usual  remedies  in  more  than  the  evil  of  many  other  cases 
equity.  where  a  defendant  cannot  be  found 

Indiana.-^ Ohio,    etc.,    R.    Co.    v.  when  he  is  wanted  in  a  court  of  jus- 

N?ckless,  71  Ind.  271.  tice."     Followed  by  Arnold,  J.,  in  Real 

Iowa,  —  Allen  v.  Central  R.  Co.,  42  Estate  Title  Ins.  Co.  v,  Mahoning  Roll- 
Iowa  683.  ing  Mill  Co.,  6  Pa.  Dist.  409. 

New    yi>f>l.  — Chautauque    County  AUoglng    Leave    in    Complaint.  —  In 

Bank  ».  Risley,  19  N.  V.  369;  Read  v,  Indiana,  which  is  one  of  the  states  ad- 

Brayton,  143  N.  Y.  342.     Compare  New  hering  to  this  doctrine,  it  is  neverthe- 

York   cases   cited  infra,   (3)  Levy   of  less  necessary  for  the  plaintiff  to  allege 

Execution,  leave  or  the  complaint  will  be  open  to 

Pennsylvania.  —  Real     Estate     Title  attack  by  general  demurrer,  a  holding 

Ins.  Co.  v.  Mahoning  Rolling  Mill  Co.,  which  would  seem  to  be  inconsistent 

6  Pa.  Dist.  409.     Contra^  Melaney  v,  with  the   view  that   failure   to  obtain 

Atkins,  4  Pa.  Dist.  644.  leave  is  not  a    jurisdictional   defect. 

Vermont,  —  Newell  v.  Smith,  49  Vt.  Keen   v,   Breckenridge,    96    Ind.   69; 

255:    Blumenthal  v,  Brainerd,  38  Vt.  Wayne  Pike  Co.  v.  Stale,  134  Ind.  672. 

402;    Morse  v.  Brainard,  41   Vt.  550;  The  contrary  has  been  held  in  some 
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judgment  on  a  claim  to  be  presented  for  payment  in  the  receiver, 
ship  suit,  and  hold  leave  to  be  jurisdictional  only  in  the  former.' 

Comity  Botween  Courtf.  —  In  those  states  where  leave  is  not  juris* 
dictional,  it  is  yet  proper,  in  the  exercise  of  the  comity  existing 
between  courts,  to  stay  the  proceedings  and  compel  the  plaintiff 
to  make  application  in  the  receivership  suit  for  leave  to  continue 
them.* 

Waiyer.  —  Failure  to  obtain  leave  not  being,  according  to  some 
decisions,  jurisdictional  is  waived  by  the  receiver's  appearing  with- 
out objection  and  answering  to  the  merits.* 

(2)  Attachment  and  Garnishment.  — The  fund  in  the  control  of 
the  court  cannot  be  reached  by  attachment  or  trustee  process, 
nor  can  the  receiver  be  garnished,  without  leave  of  the  court.* 

states.     Leuthold  v.  Young,  32  Minn,  the  possession  or  question  the  title  or 

122;    Hirshfeld  v,  Kalischer,   81  Hun  right  of  the  receiver,  the  claimant  may 

(N.  Y.)  606.  not  prosecute  his  action    in  a   court 

In  Michigan  a  complaint  against  the  other  than  the  one  appointing  the  re- 
receiver  is  open  to  attack  by  general  ceiver,  without  danger  of  punishment 
demurrer  if  it  fails  to  allege  leave,  but  for  contempt  or  restraint  by  injunc- 
whether  leave  is  jurisdictional  and  can-  tion.  But  into  a  discussion  of  that 
not  be  waived  seems  not  to  have  been  question  we  shall  not  enter.*' 
expressly  decided.  Burk  v.  Muskegon  Wisconsin.  —  Blum  v.  Van  Vechten, 
Mach.,  etc.,  Co.,  98  Mich.  614;  Steel  92  Wis.  378,  distinguishing  Kinney  v. 
Brick  Siding  Co.  v,  Muskegon  Mach.,  Crocker,  18  Wis.  74,  and  Wood  v, 
etc.,  Co.,  98  Mich.  616.  See  also  Bald-  Crocker,  18  Wis.  345. 
win  V,  Hosmer,  loi  Mich.  436.  S.  Taylor  v.  Baldwin,  (Supm.  Ct.)  14 

Leave  to  Defend.  —  If  an  action  has  Abb.  Pr.  (N.  Y.)  166;  De  Groot  v.  Jay, 

been  brought  without  leave    the    re-  30  Barb.  (N.   Y.)  483;     Hirshfeld   v, 

ceiver  may   upon   application   to    the  Kalischer,   81   Hun  (K.   Y.)   606;    Le 

court  appointing  him  obtain  leave  to  Fevre  ».  Matthews,  39  N.  Y.  App.  Div. 

appear  and  defend,  while  if  he  defends  232;    James    t/.   James    Cement   Co.. 

without  leave  he  will  not  be  entitled  to  (Supm.  Ct    Spec.  T.)  8  N.  Y.  St.  Rep. 

costs  unless  successful.     Anonymous,  490. 

6  Ves.  Jr.  287;    Swaby    r.  Dickon,  5  8.  Indiana.  —  Elkhart     Car     Works 

Sim.  629;     Bristowe    v.    Needham,   2  Co.  v.  Ellis,  Z13  Ind.  215. 

Phil.  190;  Conyers  v,  Crosbie,  6  Ir.  Eq.  Kansas,  —  St.  Joseph,  etc.,  R.  Co.  v. 

657;    Gardner  v.  Burgess,  13  Ont.  Pr.  Smith,  19  Kan.  225. 

250;  Wallace  v,  Wallace,  11  Ont.  574.  Nebraska.  —  Flentham  v.  Steward,  45 

1.  Illinois.  —  St.   Louis,   etc.,   R.  Co.  Neb.  640. 

V.  Hamilton,  158  111.  366;  Mulcahey  v.  New  Jersey,  —  Little  v.  Dusenberry, 

Strauss,   151   III.  70,  affirming   52  111.  46  N.  J.  L.  614,  50  Am.  Rep.  445. 

App.  252.     Compare  Holbrook  v.  Ford,  New  York.  —  Palen  v.  Bushnell,  51 

153  111-  633,  affirming  50  III.  App.  547,  Hun  (N.  Y.)  425.     Compare  115  N.  Y. 

where  it  was  held  that  the  failure  to  655;  Camp  t/.  Barney,  4  Hun  (N.Y.) 373, 

obtain  leave  before  suing  out  an  attach-  6  Tliomp.  &  C.  (N.  V.)  622;  Hubbell  v, 

ment  against  the    receiver  might  be  Dana,  (Supm.  Ct.)  9  How.  Pr.  (N.  Y.) 

waived.  424;    Crippen  v.  Culver.  13  Barb.  (N. 

Kansas.  —  In   St.    Joseph,    etc.,    R.  Y.)  424.     See  also  Read   v.  Brayton, 

Co.  V.  Smith,  19  Kan.  225.  it  is  said  by  143  N.  Y.  342. 

Brewer,    J.t    **  The    authorities    may  O^w.  —  Tobias  «^.  Tobias,  51  Ohio  Sl 

perhaps  not  be  entirely  unanimous  as  519.     Contra^  Olds  v.  Tucker,  35  Ohio 

to  whether  the  power  of  restraint  by  St.  581,  Johnson,  J.,  dissenting, 

injunction  reaches  to  all  suits  against  Texas.  —  Fordyce  v,  Dixon,  70  Tex. 

a  receiver;    and  it  may  perhaps  be  a  694. 

question   whether,  when  the  object  of  4,  Arkansas.  —  Walker     v.     George 

the  suit  is  merely  the  establishment  of  Taylor  Commission  Co.,  56  Ark.  i. 

a  claim,  and  does  not  seek  to  disturb  California,  —  Adams    v,   Haskell,  6 
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(3)  Levy  of  Execution.  —  The  fact   that  judgment   has  been 

obtained  against  the  debtor  and  a  lien  acquired  thereby  will  not 
obviate  the  necessity  of  obtaining  leave  before  execution  can  be 
levied.* 

Cal.   113;  Yuba  County  v,  Adams,  7  Y.  143;   Thompson  v,  McCleary,  159 

Cal.  35.  Pa.  St.  189;  Robinson  v,  Atlantic,  etc., 

Connecticut  —  Longstaff  v.  Hurd,  66  R.    Co.,    66   Pa.   St.    160;    Russell   v. 

Conn.  350;  Cooke  v.  Orange,  48  Conn.  Texas,  etc.,  R.  Co.,  68  Tex.  646;  Ed- 

401-  Blake  Crusher  Co.  v.  New  Haven,  wards  ».  Norton,  55  Tex.  405;  Cass  v, 

46  Conn.  473;  Pond  V.  Cooke,  45  Conn.  Southerland,  98  Wis.  551;  Wiswall  v. 

126,  29  Am.  Rep.  668.                              .  Sampson,  14  How.  (U.  S.)  52;  Holla- 

Georgia,  —  Farmers    Co-operative  day's  Case,  29  Fed.  Rep.  226,  27  Fed. 

Mfg.    Co.    ».   Middle    Georgia    Mfg.,  Rep.  830;    In  re  Winkle,  (1894)  2  Ch. 

etc.,  Co.,  94  Ga.  673.  519;  Russell  v.  East  Anglian  R.  Co.,  3 

Illinois, — Jackson  1/,  Lahee,  114  111.  Macn.  &  G.  106;  Gooch  v.  Haworth,  3 

287;   Chicago,  etc.,  R.  Co.  </.   Keokuk  Beav.  428. 

Northern  Line  Packet  Co.,  108  111.  317,  Aetions  Between  Partners  and  Against 

48  Am.  Rep.  557.  Ccn^ratioiis.  —  In  New  York,  in  which 

Indiana.  —  Ohio,    etc.,    R.     Co.     v,  state  it  seems  that  in  actions  between 

Fitch,  20  Ind.  498.  partners  for  a  dissolution  a  receiver  is 

Maryland,  — Glenn  p.  Gill,  2  Md.  i.  appointed  almost  as  a  matter  of  course 

Massachusetts,  — Com.  v.  Hide,  etc.,  without  regard  to  whether  a  case  exists 

Ins.  Co.,  119  Mass.  155,  citing  Colum-  for  one  upon  principles  applicable  gen-> 

bian  Book  Co.  v,  De  Golyer,  115  Mass.  e rally,  where   a  receiver  is   thus  ap- 

67.  pointed,   and   the   property    is  amply 

Michigan,  —  Tremper  v.  Brooks,  40  sufficient  to  pay  all  the  debts  against 

Mich.  333;  Citizens'  Commercial,  etc.,  the  partnership,  it  has  been  held  that 

Bank  v.  Bay  Circuit  Judge,  no  Mich,  no  such  leave  need  be  obtained;  but  it 

633.  will  be  sufficient  if  the  application  is 

New     York,  —  Klllmer    v,    Hobart,  made  in  the  action  wherein  the  judg- 

(Supm.  Ct.  Spec.  T.)  58  How.  Pr.  (N.  ment  was  rendered,  upon  notice  to  the 

Y.)  452.  receiver,  that  he  may  go  into  the  court 

Pennsylvania,  —  Lett  v.  Kirkpatrick,  and  oppose  it.     Schloss  v.  Schloss,  14 

15  Pa.  Co.  Ct.  212.  N.  Y.  App.  Div.  333;  Matter  of  Thomp- 

Texas.  —  Texas    Trunk    R.    Co.    v,  son,    10    N.    Y.    App.    Div.    40,    dis 

Lewis,  81  Tex.  i;    Pace  v.  Smith,  57  tinguished  in  Myers  v.  Myers,  15  N.  Y. 

Tex.  558;    Taylor  v,  Gillean,  23  Tex.  App.   Div.  448,  18  Misc.  (N.   Y.)  663. 

508.  And   a  similar  view   has  been   taken 

IViscansin,  —  Blum  v.  Van  Vechten,  where  a  receiver  of  the  property  of  a 

92  Wis.  378.  corporation  has  been  appointed.     Dun- 

United   States,  —  People's    Bank    v,  can  z^.  George C.  Treadwell  Co.,  82  Hun 

Calhoun,  102  U.  S.  256;  In  re  Barnard,  (N.  Y.)  376;  Halpin  v.  Mutual  Brewing 

61  Fed.  Rep.  531.  Co.,  gi  Hun  (N.  Y.)  220,  148  N.  Y.  744. 

England,  —  De  Win  ton  r.  Brecom,  28  See  also  Real  Estate  Title  Ins.,  etc.,  Co. 

Beav.  200.  V,  Mahoning  Rolling  Mill  Co.,  6  Pa. 

A   Beoeiyer   Is   Kot   a  Public  Offleer  Dist.  409. 

within   a  statute  preventing  the  gar-  Eifeet  of  Vacating  Order  Beetraining 

nishment  of  public  officers,  but  leave  Creditors.  —  Where  an  order  has  been 

having    been    obtained   the   writ   will  made  in  the  receivership  suit  restrain- 

lie  against  him.    Citizens*  Commercial,  ing  a  judgment  creditor  from  selling 

etc..  Bank  v.  Bay  Circuit  Judge,  no  real  estate  in  the  hands  of  a  receiver, 

Mich.  633,  citing  Cohnen  v.  Sweenie,  under  execution,  vacating  such  order 

105  Mich.  643,  and  Tremper  v.  Brooks,  impliedly  gives  leave  to  sell.     Pelletier 

40  Mich.  333.  V.  Greenville  Lumber  Co.,  123  N.  Car. 

1.  Jackson    7/.   Lahee,   114   111.   287;  596. 

Knode  v,  Baldridge,  73  Ind.  54;  Martin  After  Performance  of  Seoeiyer's  Ihitiei. 

V,   Davis,   21   Iowa   535;    Wheaton  v,  — Where  the  litigation  is  practically  at 

Spooner,    52   Minn.  417;    Pelletier  v,  an  end,  and  the  duties  to  be  performed 

Greenville  Lumoer  Co.,   123  N.   Car.  by  the  receiver  have  been  performed, 

596;    Skinner  v.  Maxwell,  68  N.  Car.  property  left  by  the  court  in  his  hands 

400;  Rinn  V,  Astor  F.  Ins.  Co.,  59  N.  subject  to  the  order  of  the  party  to 
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Loyy  on  Real  SiUte.  —  In  some  states  where  a  judgment  has  been 
rendered  prior  to  the  appointment  of  the  receiver  a  distinction  is 
made  between  a  levy  on  real  estate  and  one  on  personal  property, 
and  it  is  held  that  an  execution  may  issue  and  be  levied  on  real 
estate  in  the  hands  of  a  receiver  without  leave.* 

(4)  Actions  Against  Receivers — (a)  Oonond  Bnlo.  —  The  rule 
requiring  leave  before  interference  with  the  possession  can  be  had 
is  held  to  make  necessary  the  obtaining  of  leave  to  bring  actions 
against  receivers  in  their  official  capacity,  such  actions  not  being 
against  them  personally,  but  rather  in  rem  against  the  property 
under  their  charge.* 

whom  it  has  been  awarded   may  be  Y.  173,  the  same  court  held  that  where 

levied  apon   without  leave  of   court,  the  sheriff  had  a  levy  upon  personal 

Very  v,    Watkins,    23    How.   (U.   S.)  property,   and   a  receiver  was  subse- 

469.  quently  appointed,  a  sale  by  the  sheriff 

Court  Powerleis  to  Grant  Leavo. —  In  after  the  appointment,  without  leave  of 
Louisiana  it  has  been  held  that  where  the  court,  was  wholly  illegal  and  void, 
the  property  of  a  corporation  has  been  If  these  decisions  can  be  reconciled,  it 
placed  in  the  custody  of  a  receiver,  the  must  be  upon  the  ground  that  under 
court  cannot  give  leave  to  issue  execu-  the  laws  of  that  state  the  receiver  de- 
tion  against  it  and  thus  take  it  from  rives  his  title  to  real  estate  only 
his  possession.  Metropolitan  Bank  v,  through  the  conveyance  of  the  defend- 
New  Orleans  Brewing  Assoc,  51  La.  ant  in  the  action,  and  that  because  such 
Ann.  1525.  conveyance  is  not  necessary  as  to  per- 

1.  Cbautauque  County  Bank  v.  Ris-  sonal  property,  a  different  rule  applies, 

ley,  19  N.  Y.  369,  which  case  was  cited  Matter  of  Loos,  50  Hun  (N.  Y.)  67." 

in  White's  Bank  v.  Farthing,  loi  N.  Y.  2.  Alabama,  —  Talladega  Mercantile 

347,  and  in  Matter  of  Loos,  50  Hun  (N.  Co.  v.  Jenifer  Iron  Co.,  102  Ala.  259; 

Yk)    67.     In    the    last  case  the  court  Alabama  Iron,  etc.,  Co.  v.  McKecrer, 

distinguished  Walling  v.  Miller,  108  M.  112  Ala.   134;    Gay  v.  Brierfield  Coal, 

Y.  173;  Noe  V.  Gibson,  7  Paige  (N.  Y.)  etc.,  Co.,  94  Ala.  303 

513,  and  Albany  City  Bank  z/.  Schermer-  Connecticut.  —  Links  p.   Connecticut 

horn,    10   Paige  (N.  Y.)  263,  cases  in  River  Banking  Co.,  66  Conn.  277. 

which  only  personal  property  was  in-  District    of    Columbia,  —  Glenn     v. 

volved.      See  also  Southern  Bank   v.  Busey,  5  Mackey  (D.  C.)  233. 

Ohio  Ins.  Co.,  22  Ind.  181;  Conley  v.  Georgia,  —  Jones    v.   Cosby,    70  Ga. 

Deere,    ii    Lea.    (Tenn.)    274.       See  726;  DeGraffenriedc  Brunsnrick,  etc., 

contra  Pelletier  v.  Greenville  Lumber  R.  Co.,  57  Ga.  22. 

Co.,  123  N.  Car.  596;  Ellis  v.  Vernon  Idaho,  —  Martin  v.  Atchison,  2  Idaho 

Ice,  etc.,  Co.,  86  Tex.  109,  4  Tex.  Civ.  590. 

App.  66.  Illinois, — Jackson  v,  Lahee,  114  111. 

Beaion     for     tho    Distinction.  —  The  296;  Mulcahey  v,  Strauss,  151  111.  70, 

theory  from  which  this  distinction  has  citing  Richards  v.  People,  81  111.  551; 

resulted  is  that  as  concerns  real  estate  St.  Louis,  etc.,  R.  Co.  v,  Hamilton,  158 

the  judgment  is  a  prior  lien  thereon;  111.  366;  Holbrook  v.  Ford,  153  111.  633, 

but  title  to  personalty  vests  in  the  re-  affirming  50  111.  App.  547. 

ceiver  by  operation  of  law,  and  no  lien  Indiana.  —  Vigo  Real  Estate  Co.  v, 

can  be  obtained   without  further  pro-  Reese,  21  Ind.  App.  20. 

ceedings  necessarily  affecting  his  title.  Kansas,  —  Patrick  v,  Eells,  30  Kan. 

Ellis  V,  Vernon  Ice,  etc.,  Co.,  86  Tex.  680,  4  Am.  &  Eng.  Corp.  Cas.  152;  Sl 

109,   affirming  4  Tex.   Civ.    App.   66,  Joseph    etc.,  R.  Co.  v.  Smith.  19  Kan. 

where  the  court  said :  '*  It  appears  that  225;    Meredith  Village  Sav.  Bank  v, 

the  laws  of  New  York  required  a  con-  Simpson,  22  Kan.  415. 

veyance  to  a  receiver  in  order  to  per-  Kentucky, — Spalding    v.    Com.,  88 

feet  his  control  over  real   estate,  but  Ky.    135;    Hazelrigg  v,  Bronaugh,  78 

that  in  case  of  personal  property  no  Ky.  62. 

such  conveyance  was  necessary.    Sub-  Maine,  —  Morrill  v,   Noyes,  56  Me. 

sequently,  in  Walling  v.  Miller,  108  N.  458,  3  Am.  L.  Reg.  N.  S.  18. 
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(b)  li^uietim  Againik  BaodTw.  —  An  injunction  or  other  adequate 
relief  against  suits  wrongfully  commenced  by  a  receiver,  or  against 

Massachusetts .  —  Porter  v.  Kingman,  17.  S.  473;  Barton  v,  Barbour,  104  U. 

126  Mass.  141.  S.  126,  4  Am.  &  Eng.  R.  Cas.  i,  affirm- 

Michigan.  —  Matter    of    George    T.  it^  3  MacArthur  (D.  C.)  212;  Werner 

Smith  Middlings  Parifier  Co.,  86  Mich.  v.  Murphy,  60  Fed.  Rep.  769;  Matter 

149;  I>etroit  First  Nat.  Bank  v,  E.  T.  of  Clark,  4  Ben.   (U.   S.)  88;    Illinois 

Barnum  Wire,  etc.,  Works,  58  Mich.  Cent.  R.  Co.  v.  Mississippi  Cent.  R. 

315.  Co.,  12  Fed.  Cas.  No.  7»oo8;  Hatch  v, 

Minmsota,  —  Schmidt  v.  Gayner,  59  Bancroft-Thompson  Co.,  67  Fed.  Rep. 

Minn.  303.  802;  Judd  v.  Bankers',  etc.,  Tel.  Co., 

Missouri.  -«  Heath  v.  Missouri,  etc.,  31  Fed.  Rep.  182;  Evans  v.  Dillingham, 

R.  Co.,  83  Mo.  617.  43  Fed.  Rep.  177;  Missouri  Pac.  R.  Co. 

New  Jersey,  —  Little  v.  Dusenberry,  v.  Texas  Pac.  R.  Co.,  41  Fed.  Rep.  311; 

46    N.    J.    L.  614,   50  Am.   Rep.  445;  Comer   v.  Felton,  61  Fed.   Rep.   731; 

Lehigh  Coal,  etc.,  Co.  v.  Central  R.  Davis  v.  Gray,   16  Wall.  (U.  S.)  203; 

Co.,  38  N.  J.  Eq.  175;  Palys  v,  Jewett,  Southern  Express  Co.  t^.  Western  North 

32  N.  J.   Eq.  302,  reversing  on   other  Carolina  R.  Co.,  99  U.  S.  197. 
grounds  30  N.  J.  Eq.  604.  Venne  of  Applioation.  —  A  motion  to 

New  York,  —  Matter  of  Christian  sue  a  receiver  made  in  the  Supreme 
Jensen  Co.,  128  N.  Y.  550;  Fincke  v.  Court  upon  notice  is  within  Code  Civ. 
Funke,  25  Hun  (N.  Y.)  616;  Foster  v.  Proc.  N.  Y.,  §  76^,  and  must  be  made 
Townshend,  68  N.  Y.  203,  2  Abb.  N.  within  the  judicial  district  in  which 
Cas.  (N.  Y.)  29,  modifying  (C.  PI.  the  action  is  triable  or  in  a  county  ad- 
Spec.  T.)  12  Abb.  Pr.  N.  S.  (N.  loining  that  in  which  it  is  triable. 
Y.)  469;  Galster  v.  Syracuse  Sav.  Matter  of  Commercial  Bank,  35  N.  Y. 
Bank,  29  Hun  (N.  Y.)  594;  Donnelly  App.  Div.  224;  Wilkinson  v.  North 
V.  West,  17  Hun  (N.  Y.)  564;  Noe  River  Constr.  Co.,  (Supm.  Ct.  Spec. 
V.  Gibson,  7  Paige  (N.  Y.)  513;  Corey  T.)  66  How.  Pr.  (N.  Y.)  423;  Atty.- 
V,  Long,  (N.  Y.  Super.  Ct.  Spec.  Gen.  v.  North  America  L.  Ins.  Co., 
T.)  12  Abb.  Pr.  N.  S.  (N.  Y.)  427,  (Supm.  Ct.  Spec.  T.)  6  Abb.  N.  Cas. 
affirmed  53  N.  Y.  641 ;  De  Groot  v.  Jay,  (N.  Y.)  293,  56  How.  Pr.  (N.  Y.)  160,  re- 
30  Barb.  (N.  Y.)  483,  9  Abb.  Pr.  (N.  Y.)  versed  on  other  grounds  in  77  N.  Y. 
364;  Taylor  v,  Baldwin,  (Supm.  Ct.)  14  297,  58  How.  Pr.  (N.  Y.)  197;  Rinn  v. 
Abb.  Pr.  (N.  Y.)  166;  Miller  v.  Loeb,  Asior  F.  Ins.  Co.,  59  N.  Y.  143. 
64  Barb.  (N.  Y.)  454;  Higgins  v.  Leave  Orantad  in  Vacation.  —  Anappli- 
Wright,  43  Barb.  (N.  Y.)  461,  cited  in  cation  for  leave  to  sue  made  to  a  judge 
Kent  v.  West,  16  N.  Y.  App.  Div.  496.  in  vacation  and  granted  by  him  is  suffi- 

Fennsylvania, — Robinson  v.  Atlantic,  cient  if  he  afterwards  tries  the  case  in 

etc.,  R.  Co.,  66  Pa.  St.  160;  Anderson  term   time.     Wade  v.   Ringo,  62  Mo. 

v.  Buffalo,  etc.,  R.  Co.,  2  Pa.  Co.  Ct.  App.  414. 

402;    Melaney  v,  Atkins,  4  Pa.  Dist.  Form  of  Ordor.  —  An  order  made  on 

644;   Wray  v,  Hazlett,  6  Phila.  (Pa.)  an  application  for  leave  to  sue  a  re- 

155,  23  Leg.  Int.  (Pa.)  340.  ceiver,  that  '*  the  party  can  sue  if  he 

Tennessee,  —  Rogers  v.  Mobile,  etc.,  chooses,  but  there  is  no  earthly  occa- 

R.  Co.,  (Tenn.)  12  Am.  &  Eng.  R.  Cas.  sion  for  it,  because  the  receiver  has  in- 

442.  structions  to  pay  all  debts,  and  to  sell 

Vermont.  —  Lyman   v.   Central  Ver-  property  to  supply  the  money  demands 

mont  R.  Co.,  59  Vt.  167.  on   him,"   does  not  amount  to  leave. 

Virginia.  —  Thornton    v.    Washing-  Piper  r.  Stratten,  (Tex.  1887)  7  S.  W. 

ton  Sav.  Bank,  76  Va.  432;  Reynold  v.  Rep.  45. 

Pettyjohn,  79  Va.  327;  Davis  z^.  Snead,  Snbftitntion   of  Beoeiyor  After  Leaya 

33  Gratt.  (Va.)  710;  Melendy  v.  Bar-  Given.  —  Permission  to  bring  an  action 
bonr,  78  Va.  544,  25  Am.  &  Eng.  R.  against  a  receiver  applies  to  his  suc- 
Cas.  622;  Reed  v.  Axtell,  84  Va.  231.  cessor  who  is  substituted  as  defendant 

IVest   Virginia.  —  Jones   v.  Browse,  In  the  action.     Fordycc  v.  Dixon,  70 

32  W.  Va.  444.  Tex.  694. 

IVisconsin,  —  Lockwood  v.  Reese,  76  Aotion   by  Beoeiver  —  Oroii- Aetlon  or 

Wis.  404.  Counterclaim.  —  In  an  action  by  a  re- 

United  States.  —  Wis  wall  9.  Sampson,  ceiver,  an  answer  in  the  nature  of  a 

14  How.  (U.S.)  53;  Porter  v.  Sabin,  149  cross-action    or  counterclaim  against 
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the  commission  or  continuance  of  other  illegal  acts  by  him,  may 

be  had  on  motion  or  petition  in  the  receivership  suit,  and  an  orig- 
inal bill  cannot  be  brought  without  leave.  * 

him  cannot  be  filed  without  leave  of  Aotioni  for  Damagef.—  The  rule  that 

court.     Kortjohn  t.  Seimers,  29  Mo.  a  receiver  cannot  be  sued  without  leave 

App.  271;  Sheafe  v,  Larimer,  79  Fed.  of  the  court  which  appointed  him  ap- 

Rep.  921.     See  also  Grant  v,  Buckner,  plies  to  suits  on  a  money  demand  or 

172  U.  S.  232.  for  damages,  as  well  as  for  those  the 

Action  Against  Assignee  for  Benefit  of  object  of  which  is  to  recover  property 
Creditors.  —  Code  Civ.  Pro.  Mont.,  §g  which  he  holds.  Barton  v.  Barbour, 
950  to  956,  relating  to  receivers,  has  104  U.  S.  126,  affirming  3  MacArthur 
no  application,  either  to  an  original  (D.  C.)  212,  cited  in  Melendy  v.  Bar- 
assignee  for  the  benefit  of  creditors  or  hour,  78  Va.  544. 
to  his  successor,  so  as  to  require  leave  Action  on  Contract  of  Beoeiver.  —  The 
of  court  before  bringing  suit  against  fact  that  an  obligation  sued  upon  was 
them.  Babcocic  v.  Maxwell,  21  Mont.  •  incurred  by  a  receiver  in  the  execution 
507.  of  his  trust  does  not  dispense  with  the 

Bemoving   Beoeiver   in    Snit   Against  necessity  for    obtaining  leave  before 

Him.  —  Granting  leave  to  sue  a  receiver  bringing  the  action.     Piper  v.  Stratton, 

or  to  make  him  a  party  to  an  action  (Tex.  1887)  7  S.  W.  Rep.  45.     See  also 

already  commenced    does  not  confer  HoUoway  v.  Turner,  61  Md.  217. 

upon  the  court  entertaining  the  suit  1.  Neun   v.   Blackstone   Bldg.,  etc., 

power  to  remove  the  receiver,  which  Assoc,  (Mo.  1899)  50  S.  W.  Rep.  436: 

power  can  only  be  exercised  ■  by  the  Matter  of  George  Mather's  Sons'  Co., 

court  appointing  him.     Young  z^.  Mont-  52  N.  J.  Eq.  607;  Winfield  v.  Bacon, 

gomery,  etc.,  R.  Co.,  2  Woods  (U.  S.)  24  Barb.  (N.  Y.)i54;  Hubbell  r.  Dana, 

606.  30  Fed.  Cas.  No.  18,166.  (Supm.  Ct.)  9  How,   Pr.  (N.  Y.)424; 

Form  of  Action.  —  Leave  to  sue  neces-  ^an  Rensselaer  v,  Emery,  (Supm.  Cl) 

sariiy  includes  the  right  to  prosecute  9  How.  Pr.  (N.  Y.)  138;  Ross  v.  Heck- 

the  suit  to  judgment  in  any  form  which  man,   84  Fed.    Rep.  6;     Chattanooga 

the  law  warrants.    Colorado  Fuel,  etc..  Terminal   R.   Co.   v.  Felton,   69   Fed. 

Co.  V,  Rio  Grande  Southern  R.  Co.,  8  Rep.  273;  Felton  v.  Ackerman,  61  Fed« 

Colo.  App.  493;  Hamlin  v,  Wright,  23  Rep.  225;  Searle  v,  Choat,  25  Ch.  D. 

Wis.  491.  723;  Aston  V.  Heron,  2  Myl.  k.  K.  390; 

Where   leave   to  sue  a    receiver  is  Smith    v,    Effingham,    2     Beav.    232; 

given  a  party  claiming  title  to  property  Wynn  v.  Newborough,  3  Bro.  C.  C.  88, 

in  possession  of  the  former,  he  can  only  i  Ves.  Jr.  164. 

sue  in  some  form  proper  for  the  deter-  Theory  that  Ko  Iigiuiction  Is  Hecesiaiy. 

mination  of  the  question  of  title  and  — In  Merrittv.  Merritt,  i6Wend.  (N.  Y.) 

possession,  and  not  in  conversion  or  406,  a^rmtn^  5  Paige  (N.  Y.)  126,  which 

like  action  wherein  the  receiver  might  was  an  application  to  enjoin  the  further 

beheld  for  its  value.     Morrill  k^.  Noyes,  ptosecution  of  a  suit  brought  by  a  re- 

56  Me.  458,  3  Am.  L.  Reg.   N.  S.  18,  ceiver,  the  doctrine  of  the  text  was  mp- 

ciiid   in-    Conley    v,    Deere,    11     Lea  held  by  the  court,  but  Bronson,  J.,  dls- 

(Tenn.)  274.  senied  on  the  ground  that  the  matter 

InvaUd  Order.  ~  The  fact  that  the  might  be  pleaded  as  a  defense  in  the 
order  appointing  the  receiver  is  invalid  suit  itself,  and  there  was  therefore  an 
will  not  dispense  i^ith  the  necessity  of  adequate  remedy  at  law. 
applying  for  relief  to  the  court  appoint-  8idt  by  National  Bank  Agent  Against 
ing  him,  where  the  property  has  been  Beoeiver. —  Where  a  receiver  of  an  in- 
reduced  to  possession.  Ames  v.  Birk-  solvent  national  bapk  has  commenced 
enhead  Docks,  20  Beav.  332.  an  action  in  the  course  of  performing 

EfFeot  of  Leave  on  Beceiver's  liability,  his  duties,  an  agent  elected  to  succeed 
—  The  court,  in  granting  leave  to  sue  him  under  the  provisions  of  the  na- 
the  receiver,  is  not  called  upon  to  and  tional  banking  act  cannot  bring  an 
does  not  pass  upon  the  question  of  his  original  bill  to  enjoin  the  further  prose- 
liability,  but  that  is  an  issue  exclusively  cution  of  the  suit,  but  must  apply 
for  the  determination  of  the  court  in  therein  to  have  himself  substituted  as 
which  the  action  is  brought.  Fleisch-  plaintiff.  Ex  p.  Chetwood,  165  U.  S. 
auer  t/.  Dittenhoefer,  49  N.  Y.  Super.  163. 
Ct.  31X.  Abatement  of  Huinnoe  Maintained  I7 
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(o)  Othor  Aotloni  Inoliidod.  —  The  rule  also  includes  suits  against 
receivers  brought  in  foreign  states/  and  even  those  commenced 
in  the  same  court  by  which  they  are  appointed.* 

(d)    AetionB    Excepted  —  Aott    of    Beoeiyer   Ultra   Virei.  —  A    receiver 

may  be  sued  without  leave  for  wrongs  done  or  upon  contracts 

SeeeiYer.  —  Although  a  private  party  Statutory  Remedies  Not  Exclusive.  — 
cannot  sue  for  damages  or  for  an  in-  Remedies  provided  by  law  for  the  col- 
junction  to  abate  a  nuisance  erected  lection  of  taxes  are  not  exclusive  where 
and  continued  by  a  receiver  where  he  the  property  is  in  the  hands  of  the 
has  not  suffered  any  special  injury,  he  court  through  a  receiver,  but  applica- 
may  nevertheless  obtain  an  order  re-  tion  must  be  made  in  the  receivership 
straining  the  receiver  from  continuing  suit  for  their  payment  or  for  leave  to 
it  on  an  application  made  in  the  re-  enforce  the  usual  remedies.  Central 
ceivership  suit.  Felton  v,  Ackerman,  Trust  Co.  v.  New  York  City,  etc.,  R. 
6i  Fed.  Rep.  225.  Co.,   no  N.  Y.  250,  reversing  47  Hun 

1.  Carrey   v.  Spencer,  5   Int.   Com.  (N.    Y.)    587,   distinguishing   Com.    v. 

Rep.  636,  (Supm.  Ct.  Spec.  T.)  36  N.  Lancaster  Sav.  Bank,  123   Mass.  493; 

Y.  Supp.  886;    Lett  v.  Kirkpatrick,  15  Duryee  v,  U.  S.  Credit  System  Co.,  55 

Pa.  Co.  Ct.  212;    Hopkins  v,  Connel,  2  N.  J.  Eq.  31T.     See  also  Baltimore  v, 

Tenn.  Ch.  323;  Reed  v,  Axtell,  84  Va.  Chase,  2  Gill  &  J.  (Md.)  376. 

231;    Brown  v.  Ranch,  i  Wash.  497;  Other  Instanoas.  —  This  rule  applies 

Bennett  v.  Northern  Pac.  R.  Co.,   17  to  condemnation  proceeding's  brought 

Wash.  534;  Barton  v,  Barbour,  104  U.  against  the  property,   Western   Union 

S.  126,  4  Am.  &  Eng.  R   Cas.    i,  cited  Tel.  Co.  v.  Atlantic,  etc..  Tel,  Co.,  7 

in   Little  v,  Dusenberry,  46  N.  J.  L.  Biss.  (U.  S.)  367;  Hayes  v.  Columbus, 

614;    Peale  r.  Phipps,  14  How.  (U.  S.)  etc.,  R.  Co.,  67  Fed.  Rep.  630;  Pacific 

368.  R.  Co.  V,  Wade,  91  Cai.  449,  25  Am. 

Federal  and  State  Covrti.  —  The  fed-  St.  Rep.  201,  50  Am.  &  Eng.  R.  Cas. 

erai  and  state  jurisdictions  are  foreign  362,  citing  Joy  v.  St.  Louis,  138  U.  S.  i; 

to  one  another  in  this  respect.     Porter  to  an  action  by  a  wife  for  dower,  Cole- 

V,  Sabin,  36  Fed.  Rep.  475,  affirmed  149  man  v.  GlanviIIe,  i8  Grant  Ch.  (U.  C.) 

U.   S.   473;    Rejall  v.  Greenhood,  60  42;  to  a  seizure  under  a  liquor  law,  7>fr^ 

Fed.   Rep.  784;    Thompson  v,  Scott,  4  Swan,  150  U.  S.  637;    to  an  effort  to 

Dill.  (U.   S.)  508,   23    red.    Cas.    No.  distrain  for  rent,  Marshall  v,  Lockett, 

13.975;  Farnsworth  v.  Western  Union  76  Ga.  289. 

Tel.  Co.,  (Supm.  Ct.  Gen.  T.)  6  N.  Y.  2.  Links  r.  Connecticut  River  Bank- 

Supp.  735.  ing  Cb.,  66  Conn.  277;  Payne  v.  Bax- 

ProeeediiLgs  to  Sxiforoe  Tax  Lieni. —  ter,  2  Tenn.  Ch.  517;  American  L.  & 

Yuba   County  v,   Adams,   7   Cal.   35;  T.  Co.  v.  Central  Vermont  R.  Co.,  84 

Spalding  v.  Com.,  88  Ky.  135;  Central  Fed.  Rep.  917,  cited  in  American  L.  & 

Trust  Co.  V,  New  York  City,  etc.,  R.  T.  Co.  v.  Central  Vermont  R.  Co.,  86 

Co.,  no  N.  Y.  250,  reversing  47  Hun  Fed.  Rep.  390;  Smith  v,  Effingham,  2 

(N.  Y.)  587;  In  re  Mallery,  (Supm.  Ct.  Beav.  232.     See  also  American  Surety 

Gen.  T.)2  N.  Y.  Supp.437;  In  re  Tyler,  Co.  v.  Worcester  Cycle  Mfg.    Co.,   90 

149  U.  S.  164;  Savannah  v.  Jesup,  106  Fed.  Rep.  773. 

U.S.  563;    Virginia,  etc.,  Steel,  etc.,  Ezoeptiou,  —  It    seems    from     some 

Co.  V.  Bristol  Land  Co.,  88  Fed.  Rep.  cases  that  if  a  suit  has  been  commenced 

134;  Ledoux  V.  La  Bell,  83  Fed.  Rep.  761 ;  in  the  same  court,  without  leave,  any 

Burleigh  v.  Chehalis  County,  75  Fed.  action  of  the  court  therein  recognizing 

Reo.  873;  JSx  p.  Chamberlain,  55  Fed.  its  validity  is  an  implied  leave  to  sue. 

Rep.  704;  Oakes  v,  Myers,  68  Fed.  Rep.  Farwell  v.  Great  Western  Tel.  Co.,  161 

807.  111.  522,  reversing  47  111.  App.  579;  Als- 

Kenttuky  Statute,  —  A  circuit  court  paugh  r.  Adams,  80  Ga.  345;  Ft.  Dodge 

may  direct  its  receiver  to  go  and  list  v,  Minneapolis,  etc.,   R.  Co.,  87  Iowa 

property  In  his  hands  under  Stat.  Ky.  389. 

1S94,  §  4061,  or  it  may  grant  leave  to  In  Sligh  v,  Shelton  Southwestern  R. 

the  county  court  before  which  the  prop-  Co.,  20  Wash.  16,  it  was  held  that  the 

erty  is  to  be  listed,  to  thus  command  application  for  leave  might  be  made  in 

the  receiver.    Spalding  v.  Com.,  88  Ky.  the  action  against  the  receiver  instead 

135.  of  in  the  receivership  suit  where  it  is 
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entered  into  by  him  that  are  outside  the  due  administration  of 
the  trust  and  are  unauthorized  by  the  court.*  But  if  he  has 
acted  under  the  court's  direction,  leave  must  first  be  obtained 
even  in  such  cases.* 

BoeoiYort  Hot  Appolntod  by  Govrti.  —  Statutory  receivers  appointed  by 
the  departments  of  the  government  other  than  the  judicial,  do 
not  come  within  the  rule  requiring  leave,  and  suits  may  usually 
be  commenced  against  them  in  any  court  of  competent  jurisdic- 
tion, if  it  is  not  otherwise  provided  by  statute.' 

brought  in  the  same  court.     Contra,  ing  Co.,  66  Conn.  277;   Citizens'  Say. 

Links  V.  Connecticut  River  Banking  Bank  v.  Person,  98  Mich.   173,  citing 

Co.,  66  Conn.  277.  Bethel  Bank  r.  Pahquioque  Bank,  14 

1.  Safford  v.  People,  85  111.  558;  Wall.  (U.  S.)  383.  and  Kennedy  r. 
Morrill  v.  Noyes,  56  Me.  458,  3  Am.  L.  Gibson,  8  Wall.  (U.  S.)  498. 
Reg.  N.  S.  18;  Hills  r.  Parker,  iii  SaeelTon  of  IiuolYont  Vattosal  Buki. 
Mass.  508;  Paige  v.  Smith,  99  Mass.  — *'  There  is,  however,  an  important 
395;  Porter  v,  Kingman,  126  Mass.  distinction  between  the  national  bank- 
141 ;  Buckley  v,  George,  71  Miss.  580;  ing  act  and  the  state  act  under  consid- 
Read  v.  Bray  ton,  143  N.  Y.  342*  erationhere.  Under  the  national  bank- 
Parker  V.  Browning,  8  Paige  (N.  Y.)  ing  act  the  appointment  of  a  receiver 
388;  Kain  v.  Smith,  80  N.  Y.  458,  re-  is  by  the  comptroller  of  the  currency, 
versing  11  Hun  (N.  Y.)  552;  Lyman  v,  so  that  at  the  outset  no  court  has  ac- 
Central  Vermont  R.  Co.,  59  Vt.  167;  quired  jurisdiction.  Under  the  state 
Mechanics*  Nat.  Bank  v,  Landauer,  68  act  the  receiver  is  appointed  by  the 
Wis.  44;  Barton  v,  Barbour,  104  U.  S.  court  upon  the  petition  of  the  com- 
126;  Black  V,  Black,  93  Fed.  Rep.  346;  missioner  of  bankinfir.*'  Citizens'  Sav. 
Brooks  V.  Vermont  Cent.  R.  Co.,  22  Bank  c^.  Person,  98  Mich.  173.  See  also 
Fed.  Rep.  211;  In  re  Young,  7  Fed.  Case  v,  Terrell,  11  Wall.  (U.  S.)  199, 
Rep.  855;  Dwight  v.  Central  Vermont  which  case  was  cited  in  Price  v,  Abbott, 
R.  Co.,  20  Blatchf.  (U.  S.)  200.    See  17  Fed.  Rep.  506. 

also  Johnson  v.  Powers,  21  Neb.  292,  Mandamus  Against  Receiver  of  No- 

which  case  was  cited  in  State  v.  Dis-  tional  Bank,  —  Mandamus  will  not  lie 

trict  Ct.,  21  Mont.  155.  against  the  receiver  of  a  national  bank 

Stranger's  Property  in  PoMOsrion  of  to  compel  him  to  allow  a  claim,  since 
SaeeiYor.  —  Where  a  receiver  necessar-  he  is  not  appointed  by  a  court  in  a 
iiy  comes  into  possession  of  property  pending  cause  ancillary  to  which  man- 
belonging  to  third  persons,  as  where  damns  might  be  had.  Denton  v. 
he  is  placed  in  charge  of  real  estate  of  Baker,  79  Fed.  Rep.  189. 
which  the  rents  and  profits  are  owned  Rev,  Stat,  U,  -S.,  g  S^4^*  which  pro- 
by  one  other  than  the  debtor,  the  rem-  vides  that  no  attachment,  injunction,  or 
edy  of  claimants  is  by  action,  which  execution  shall  be  issued  against  a  na- 
may  be  brought  without  leave,  and  tional  banking  association  or  its  prop- 
not  by  motion  or  petition  in  the  re-  erty  before  final  judgment  in  any  suit, 
ceivership  suit.  Wastell  v.  Leslie,  action,  or  proceeding,  in  any  state, 
15  Sim.  453,  note  a,  11  Jur.  29;  Lewis  county,  or  municipal  court,  is  appli- 
V,  Zouche,  2  Sim.  388;  orocklebank  v,  cable  In  actions  against  receivers  for 
East  London  R.  Co.,  12  Ch.  D.  839,  such  banks.  Warner  v.  Armstrong,  21 
distinguishing  Neate  v.  Pink,  15  Sim.  Cine.  L.  Bui.  124,  10  Ohio  Dec.  (Re- 
450,  3  Macn.  &  G.  476;  Gurden  r.  Bad-  print)  426,  citing  Pacific  Nat.  Bank  v. 
cock.  6  Beav.  157.  Mister,  124  U.  S.  721. 

S.  Hardt  v.  Levy,  79  Hun  (N.  Y.  If,  however,  the  property  in  question 
351;  Hopfensack  v,  Hopfensack,  (C.  does  not  belong  to  the  bank,  and  Is  on 
Pi.  Gen.  T.)  61  How.  Pr.  (N.  Y.)  498;  that  account  wrongfully  in  the  hands 
Curran  v.  Craig,  22  Fed.  Rep.  loi.  of  the  receiver,  he  is  not  protected  by 
See  also  Scott  v.  Farmers'  L.  &  T.  Co.,  this  provision,  but  the  property  may 
32  U.  S.  App.  468.  Compare  Heise  v.  be  attached,  and  he  can  retain  posses- 
Starr,  44  111.  App.  406.  sion  only  by  giving  the  statutory  bond. 

8.  Denton  v.   Baker,   79  Fed.   Rep.  Com  Exch.  Bank  v,  Blye,  lox  N.  Y. 

X89;  Links  v.  Connecticut  River  Bank-  303. 
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BzolniiTo  Juiidiotloii  ElMwlme.  —  Where  the  cause  of  action  involved 
in  the  claim  is  one  over  which  a  court  other  than  that  where  the 
receivership  suit  is  pending,  has  exclusive  jurisdiction,  no  leave  to 
sue  the  receiver  in  such  court  is  necessary.* 

(5)  Granting  or  Refusing  Leave] —  (a)  FMUmlaAiy  QiMtttom.  —  It  is 
necessary  for  the  court  to  which  the  application  is  made  to  first 
determine  whether  there  is  an  apparent  cause  of  action.* 

(b^  Vuioiit  Ord«rt  Pemilsiible  —  IMiorstioii  to  BeftuwLMYO.  —  If  the  court 
is  of  opinion  that  there  is  an  apparent  cause  of  action,  leave  to  sue 
may  still  be  refused  and  the  issues  retained  for  a  hearing  in  equity, 
as  well  where  they  are  strictly  legal  as  where  they  are  equitable.' 

L  A  Federal   Court  Hai  Jiixiidletioiif  v,  Merritt,  16  Wend.  (N.  y.)  405,  affirm- 

without  leave  of  the  state  court,  to  en*  ing  Matter  of  Merritt,  5  Paige  TN.  Y.^ 

join  a  receiver  appointed  by  the  state  130;  Jordan  v.  Wells,  3  Woods  (U.  S.) 

court  from  infringing  a  patent.     Hup-  527,   13  Fed.  Cas.   No.   7,525,  cited  in 

feld  V,  Automaton  Piano  Co.,  66  Fed.  Davis  v.  Duncan,  19   Fed.  Rep.   481; 

Rep.  788,  where  the  court  said  that  re-  Paxson  v,  Cunningham,  63  Fed.  Rep. 

fusal    to    entertain    the    suit   without  132;  Lane  v.  Capsey,  (1891)  3  Ch.  411; 

leave "  would  be  to  abdicate  functions  Aston    v.   Heron,   2   Myf.   &   K.   390; 

which  under  the  Federal  Constitution  Randfield  v,  Randfield,  3  De  G.  F.  & 

are  confided  to  them,  and  to  them  ex-  J.  766,  reversing  i   Drew.  &  Sm.  310; 

clusively,  by  federal  laws.     Such  a  re-  Angel  v.  Smith,  9  Ves.  Jr.  335;  Dacie 

fusal  would  leave  it  within  the  power  v.  John,  M'Clel.  206,  28  Rev.  Rep.  706; 

of  the    state    courts    to    exclude    the  Nangle  v,  Fingali,  x  Hog.  142;  Ex  p. 

holder  of  rights  granted  to  him  by  the  Corn  walls,  x  Hog.  146. 

United  States  from  the  only  tribunals  Whore  Thero  Aro  Vo  Diiputod  Iwuoi  to 

which  have  jurisdiction  to  vindicate  Bo  Heard  an  order  granting  the  relief 

those  rights.'*  asked  may  be  made  directly   by  the 

A  vessel  engaged  in  business  under  court.     Russell  r.  East  Anglian  R.  Co., 

the  management  of  a  receiver  of  a  state  3  Macn.  &  G.  124;  Gooch  v.  Haworth, 

court  may  be  libeled  in  rem  in  admir-  3  Beav.  428;  Dixon  v.  Smith,  i  Swanst. 

alty  by  virtue  of  the  exclusive  jurisdic-  457-    Eyton  v,  Denbigh,  etc.,  R.  Co., 

tion  vested  in  the  federal  courts.  Moran  L.  K.  6  Eq.  X4;  Prentiss  v.  Brennan,  2 

V,  Sturges,  154  U.  S.  256,  Brewer  and  Grant  Ch.  (U.  C.)  582;  Noe  v.  Gibson, 

While,  JJ.,  dissenting^  reversing  Matter  7  Paige  (N.  Y.)  513;  Palys  v.  Jewett, 

of  Schuyler's  Steam  Tow  Boat  Co.,  136  32  N.  J.   Eq.  302,   reversing    on  other 

N.  Y.  169,  64  Hun  (N.  Y.)  384,  18  N.  Y.  grounds  30  N.  J.  Eq.  604,   where  the 

Supp.  89;  In  re  Sturges,  not  reported,  court  said:    **  The  limits  of  the  practi- 

facts  stated  in  In  re  Fassett,  142  U.  S.  cal  rule  are  here  very  plainly  settled* 

484;    Paxson  v.  Cunningham,  63  Fed.  It  establishes  that  permission  to  sue 

Rep.  132;    The  Willamette  Valley,  66  must  be  asked,  and  that  the  court  will 

Fed.  Rep.  565,  affirming  63  Fed.  Rep.  look  into  the  title,  and  if  the  claim  be 

130,  76  Fed.  Rep.  838.     See  also  The  obviously  frivolous,  permission  to  sue 

Lotta,  65  Fed.  Rep.  319.  will  be  denied.     So,  if  the  title  were 

ProoeedingB  Before  Interitate  Oommereo  incontestably    clear    against    the    re- 

Commiiiioii.  —  A  receiver   operating   a  ceiver,  the  court  certainly  would  have 

railroad  is  a  common  carrier  under  the  the  power  to  relinquish  the  property  to 

Act  of  Congress  passed  to  regulate  com-  the  claimant.*' 

merce,  and  may  be  complained  against  Order  Authorliiiig  Advioo  of  Coumel  to 

before  the  Interstate  Commerce  Com-  Bo  Takon.  —  A  motion  by  a  receiver  for 

mission  without  leave  having  been  first  leave  to  defend  an  action  commenced 

obtained   from    the    court  appointing  against  him  must  be  determined  by  the 

him.     Evans  r.  Union  Pac.  R.  Co.,  6  court,  and  it  is  improper  for  the  court 

Int  Com.  Rep.  520.  to  authorize  him  to  defend  if  he  is  ad- 

S.  Palys  V,  Jewett,  32  N.  J.  Eq.  302,  vised  by  counsel  to  do  so.     Troy  Sav, 

reverting  on  other  grounds   30   N.  J.  Bank  v.  Morrison,  27  N.  Y.  App.  Div. 

Eq.  604;  Lehigh  Coal,  etc.,  Co.  v,  Cen-  423. 

iral  R.  Co.,  38  N.  J.  Eq.  175;  Merritt  8.  CaH/^rma.'^VsicXfiz    R.    Co,    v. 
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Diitinotion  Between  Legal  and  Equitable  Cauies  of  Action.  —  As  a  rule, 
however,  leave  will  be  granted  as  a  matter  of  course  to  bring  an 
action,  or  continue  a  pending  one,  where  only  legal  issues  are 
involved ;  ^  while  an  equitable  cause  will  be  retained  and  deter- 
mined in  the  receivership  suit.* 

Wade,   91   Cal.  449,  25  Am.  St.  Rep.  has  an  apparent  claim  against  property 

201,  50  Am.  &  Eng.  R.  Cas.  362,  citing  in  the  hands  of  a  receiver  as  having 

Joy  V.  St.  Louis,  138  U.  S.  i.  become  a  part  of  the  estate  by  virtue 

New   York.  —  Kain  v.  Smith,  80  N.  of  such  transfer,  he  will  be  permitted 

Y.  458;  Metz  V.  Buffalo,  etc.,  R.  Co.,  to  attach  it  to  enable  him  to  take  ad- 

58  N.  Y.  61;  Parker   v.  Browning,  8  vantage  of  this  defense.      Webster  v, 

Paige  (N.  Y.)  388.  Lawrence,  47  Hun  (N.  Y.)  565. 

Ohio.  —  Murphy    v,    Holbrook,    20  Statntozy     Methods     of    ABcertaanIng 

Ohio  St.  137.  daims.  —  The  method  of  adjudicating 

Virginia.  —  Reed  v.  Axtell,  84  Va.  claims  against  a  corporation  in  an  ac« 

^31;    Melandy  v.  Barbour,  78  Va.  544,  tion  for  a  voluntary   dissolution    pre- 

25  Am.  &  Eng,  R.  Cas.  622;  New  York  scribed  by  the  statute  of  New  York  is 

L.  Ins.  Co.  V.  Davis,  94  Va.  427.  not  exclusive,  but  the  court  may  in  a 

United  States.  —  Barton  v.  Barbour,  proper  case  authorize  an  action  against 

104  U.   S.   126.     See  also  Kennedy  v.  the  receiver  to  be  brought.     Ludington 

Indianapolis,  etc.,  R.  Co.,  2  Flipp.  (U.  v.  Thompson.  153  N.  Y.  499,  affirming 

S.)  704.  4  N.  Y.  App.   Div.  117.     Otherwise  io 

England.  —  Aston  z/.  Heron,  2  Myl.  some  states  where  the  terms  of  pariicu- 
&  K.  390.  lar  statutes  will  not  admit  of  such  con- 
See  also  generally  cases  cited  infra^  struction.      Leathers    v.  Shipbuilders' 
b.  (i)  Early  Practice.  Bank,  40  Me.  386,  cited  in  Hunt  v.  Co- 

1.  Heath  v.  Missouri,  etc.,   R.  Co.,  lumbian  Ins.  Co.,  55  Me.  290;  Read  v, 

83  Mo.  617;  Donnelly  v.  West,  17  Hun  Frankfort  Bank,  23  Me.  318;  American 

(N.  Y.)  564;  Foster  v.  Townshend,  68  Bank  v.  Wall,  56  Me.  167:  Buffum  v, 

N.  Y.  203,  2  Abb.  N.  Cas.  (N.  Y.)  29,  Hale,  71  Minn.  190. 

modifying  (C.   PI.  Spec.   T.)  12  Abb.  Assignment  for  Benefit  of  Creditors.  — 

Pr.  N.  S.  (N.  Y.)  469;  Read  v.  Brayton,  In  Michigan  the  only  remedy  of  one 

143   N.    Y.    342;    Paxson  v.  Cunning-  having  a  claim  against  a  receiver  ap- 

ham,  63  Fed.  Rep.  132;  Bryan  v.  Cor-  pointed  in  the  stead  of  an  assignee  who 

mick,    I    Cox    Ch.   422;    Randfield   v.  has   failed   to   qualify,    which    the  re- 

Randfield,  3  De  G.  F.  &  J-  7^6,  revers-  ceiver  has  refused  to  contest,  is  under 

ing  I   Drew.   &   Sm.   310;    Brooks    v.  How.  Annot.  Stat.  1882,  §  8746,  by  a 

Greathed,  I  Jac.  &  W.  176;    Angel  v.  summary  action  to  compel  the  receiver 

Smith,  9  Ves.  Jr.  335;    Eyton  v.  Den-  to  act  on  the  claim.     Scott  v.  Cham- 

high,  etc.,  R.  Co.,  L.  R.  6  Eq.  14,  cited  bers,  62  Mich.  532. 

io  Russell  t^.  East  Anglian  R.  Co.,  3  2.  Aotions  of  Equitable  Katnre.  —  Mat- 

Macn.    &    G.    151;     Lane  v.   Capsey,  ter  of   Herbst,   63   Hun  (N.   Y.)  247, 

(1891)  3  Ch.  411.  wherein  it  was  said:    '*  Upon  these  ap- 

iKMTe  to  Issue  Ezeoution  is   usually  plications  at  Special  Term,   the  court 

granted  as  of  course  where  the  judg  has  held  that,   even   with    regard    to 

ment  in  question  is  a  prior  lien  upon  claims  of  a  legal  nature  triable  by  right 

property  in  the  hands  of  the  receiver,  by  jury,  it  will,  in  its  discretion,  permit 

Gooch  V,  Haworth,  3  Beav.  428;  Rus-  such  an  action  to  be  brought.     This 

sell  V.  East  Anglian  R.  Co.,  3  Macn.  &  rule  has  not,  however,  been  extended 

G.   104;  Cass  V.  Sutherland,   98  Wis.  to  actions  such  as  this  one,  which  is  of 

551.  an  equitable  nature,  for  the  reason,  as 

Attaohment  by  Creditor  at  Large.  —  A  stated,  that  any  claim  or  lien  can  be 

sheriff  who  has  attached  property  at  disposed  of  In  the  principal  suit  with- 

the  suit  of  a  creditor  at  large  may  de-  out  injury  to  any  of  the  claimant's 

fend    an    action    of    trespass    on    the  legal  or  constitutional  rights,  and  thus 

ground    that    the    property  has  been  secure  the  object  of  the  principal  action 

transferred   by  the  defendants  in  the  by  preventing  a  multiplicity  of  suits, 

attachment  suit  in  fraud  of  their  cred-  The  theory  upon  which  such  action  of 

itors.     Where,  therefore,  a  creditor  of  the  court  is  based  is  that  where  the 

one  not  a  party  to  the  receivership  suit  court  has  taken  possession  of  property 
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But  SzooptioiiB  to  Thii  Covno  are  freely  made,  and  that  mode  of 
redress  directed  which  will  involve  the  least  expense,  consistent 
with  the  proper  regard  to  the  rights  of  all  parties.* 

and  appointed  a  receiver,  it  has  power  455;  Southwestern  Invest.  Co.  v.  Craw 

to  try  all  adverse  claims  in  the  princi-  ford,  16  Tex.  Civ.  App.  475;  Ellis  v. 

pal  suit.     Such  a  disposition  of  adverse  Vernon   Ice,   etc.,   Co.,   86  Tex.    109; 

claims  is  in  accordance  with  the  former  Cushing  v,  B.  C.  Evans  Co.,  (Tex.  Civ. 

equity   practice,  which   has  not  been  App.  1895)  33  S.  W.  Rep.  703. 
taken  away  nor  superseded  by  stat-        Loavo    to    Crontinno   Pending    Suit. — 

ute."     To  the  same  effect  see  National  Where  an  action  involving  the  claim 

Bank  v.  Richmond  Factory,  91  Ga.284;  has  been  commenced,  and  is  pending 

Mercantile  Trust  Co.  v.  Atlantic,  etc.,  at  the  time  of  the  appointment  of  the 

R.  Co.,  70  Fed.  Rep.   518;    Meeker  v.  receiver,  it  is  usually  proper  to  grant 

Sprague,    5     Wash.     242.       See    also  leave  to  continue  it.     Matter  of  Busch 

American    Surety    Co.    v.    Worcester  Brewing  Co.,  41  N.  Y.  App.  Div.  204, 

Cycle  Mfg.  Co.,  90  Fed.  Rep.  773.  Citing  Matter  of  Hamilton  Park  Co.,  i 

For&itare  of  Bights  under  Lease.  —  On  N.  Y.  App.  Div.  375;  Matter  of  Bing- 

an    application    brought    by    a    prior  hamton  General  Electric  Co.,  143  N.  Y. 

lienor  claiming  under  a  lease  contain-  264;    Lyons-Thomas  Hardware  Co.  v, 

ing  a  provision  allowing  him  to  re-  Perry  Stove   Mfg.   Co.,   88   Tex.  468, 

enter  upon   breach  of   condition    the  modifying  on  rehearing  86  Tex.  143. 
court  should  not  grant  him  leave  to  re-        In  Few  Jvrwy,  where  the  cause  of  ac- 

enter,  the  property  being  in  the  hands  tion  is  strictly  legal  the  applicant  must 

of  a   receiver,   but  should   remit   the  usually    be    left  to  his  suit    at   law. 

question  of  the  forfeiture  of  the  lease  Palys  v.  Jewett,  32  N.  J.  Eq.  302,  in 

to    an    independent    action    for   trial,  which  case  the  court,  in  reversing  30 

Matthews  v.  Cooper,  (Supm.  Ct.  Gen.  N.  J.   Eq.  604,  said:  "  And  it  seems 

T.)  21  N.  Y.  Supp.  71,  66  Hun  (N.  V.)  superfluous  to  say  that  if  it  be  abnormal 

26,  Lawrence,  J.,  dissenting,  for  equity  to  pass  upon  so  simple  and 

Inspeotion  of  Books,  ete.  —  Stockhold-  uncircumsiantial  a  question  as  a  claim 

ers  of  the  corporation  over  whose  prop-  to  realty,  because  such  a  subject  be- 

ercy  a  receiver  has  been  appointed  may  longs  to  common-law  cognizance,  the 

obtain  an  order  directing  the  receiver  supposition  that  such  a  tribunal  can 

to  permit  them  to  make  an  inspection  entertain  an  action  for  tort  to  the  per- 

of    the   books,    papers,   writings,   and  son  becomes  unreasonable  in  the  ex* 

other  property  of  the  corporation  upon  treme.     If  a  proposition  to  take  charge 

an  application  made  in  the  cause  and  of  such  a  suit  has  ever  been  made  to 

showing  grounds  therefor.     People  v,  the  English  chancery,  it  has  escaped 

Cataract  Bank,  (Supm.  Ct.  Spec.  T.)  5  my  attention.     Nor  have  I  found  that 

Misc.  (N.  Y.)  14;  Chable  v.  Nicaragua  such  a  course  has  been  taken  by  the 

Canal  Constr.  Co..  59  Fed.  Rep.  846.  courts  of  any  of    the    states  of   this 

Discretion     of     Court.  —  The     order  Union.     My    conclusion    fs,    that    the 

granting  such    an    inspection   is  one  jurisdiction  exercised  in  this  case  has 

resting  in  the  discretion  of  the  court,  no  footing  in  judicial  recognition  or  in 

but  the  court  will  be  liberal  in  granting  any  principle  of  practice.*'      Compare 

it.     Chable  v,  Nicaragua  Canal  Constr.  Klein  r.  Jewett,  26  N.  J.  Eq.  474,  27  N. 

Co.,  59  Fed.  Rep.  846.  J.  Eq.  550. 

1.  De  Groot  v.  Jay,  30  Barb.  (N.  Y.)        Objection     WcwW</.  —  However,     the 

483,  9  Abb.  Pr.  (N.  Y.)364;  Bamberger  fact  that  the  hearing  is  had  in  the  re- 

V.  Fillcbrown,  (N.  Y.  Super.  Ct.  Gen.  ceivership  suit  will  be  waived  if  the  ap- 

T.)   12  Misc.   (N.   Y.)  328;    James  r.  plicant  submits  it  to  the  court  for  its 

James  Cement  Co.,  (Supm.  Ct.   Spec,  determination  and  raises  no  objection 

T.)  8  N.  Y.  St.  Rep.   490;  Combs  v,  to  such  course.     Palys  v,  Jewett,  32  N. 

Smith,  78  Mo.  32;  Proctor  r.  Missouri,  J.  Eq.  302,  reversing  on  other  grounds 

etc.,   R.  Co.,  42  Mo.  App.  128;  Blake  30  N.  J.  Eq.  604;  Potter  v.  Spa  Spring 

V,   State    Sav.    Bank,    I2   Wash.   619;  Brick  Co.,  47  N.  J.  Eq.  442,  32  Am.  & 

Thompson  v.  Scott,  4  Dill.  (U.  S.)  508,  Eng.    Corp.    Cas.    521,    distinguishing 

23  Fed.  Cas.    No.   13,975;    Gresley  v.  Receiver  of  State  Bank   v.    Plainfield 

Adderley,    i   Swanst.    573.      See    also  First  Nat.  Bank,  34  N.  J.  Eq.  450,  and 

Heath  v.  Missouri,  etc.  R.  Co.,  83  Mo.  Palys  v.  Jewett,  32  N.  J.  Eq.  302. 
617;  Owen  V.  Kellogg,  56  Hun  (N.  Y.)        No    Disputed  Issues,  —  The    contro- 
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AFpUoatiou  Hot  EiqvMtiag  Lmt«.  —  Where  the  cause  of  action 
against  the  receiver  or  estate  is  submitted  to  the  court  for  adjudi- 
cation in  the  receivership  suit  and  there  is  no  application  for 
leave  to  sue,  the  intervener  becomes  a  party  to  the  receivership 
suit  and  waives  his  right  to  bring  an  independent  action.* 

Impofing  CouditioiiB  —  SeYoeati(m  of  Loftye.  —  Any  reasonable  condition 
may  be  attached  to  the  granting  of  leave,  and  if  the  course  marked 
out  is  not  strictly  pursued,  or  if  for  any  other  reason  leave  was 
improvidently  granted,  it  may  be  revoked.* 

(is)  Statutory  and  Other  Provisions  —  (a)  ProriiionlnOrdflrof  Appoiat- 
ment.  —  The  rule  requiring  a  person  to  obtain  leave  before  he  can 
bring  an  action  against  a  receiver  having  proved  a  hardship  to 

versy  may  be  settled  io  the  receiver-  Meredith  Village  Sav.  Bank  v.  Simp- 
ship  suit  where  there  are  no  disputed  son,  22  Kan.  415;  Citizens'  Commer 
issues  which  necessitate  a  trial  by  jury,  cial,  etc.,  Bank  v.  Bay  Circuit  Judge, 
Lehigh  Coal,  etc.,  Co.  v.  Central  R.  no  Mich.  633;  Atty.-Gen.  v.  North 
Co.,  38  N.  J.  Eq.  175.  See  also  Kerr  v.  America  L.  Ins.  Co.,  (Supm.  Cc.  Spec. 
Little,  39  N.  J.  Eq.  83,  42  N.  J.  Eq.  528.  T.)  6  Abb.  N.  Cas.  (N.  Y.)293;  Centra] 

1.  Steele  v.   Walker,    115  Ala.  485;  Trust  Co.  v,  Wabash,  etc,  R.  Co.,  26 

Potter  tr.  Spa  Spring  Brick  Co.,  47  N.  Fed.   Rep.   74;    Paxton  v,   Dryden,  6 

J.  Eq.  443,  32  Am.  £  Eng.  Corp.  Cas.  Ont.  Pr.  127. 

521;  Palys  V,  Jewett,  32  N.  J.  Eq.  302,  Serdkad  in  Anotiiar  Distriek.  —  Leave 

reversing  on  other  grounds  30  N.  J.  Eq.  to  sue  improvidently  granted  in  a  case 

604;  Matter  of  City  Bank,  10  Paige  (N.  pending  in  the  Supreme  Court  may  be 

Y.)  378;    Matter  of  Globe  Ins.  Co.,  6  withdrawn  b^  that  court  though,  at  the 

Paige  (N.  Y.)  102.    See  also  Furrer  v.  time,  sitting  in  another  district.     Atiy- 

Ferris,  145  U.  S.  132.  Gen.   v.   North   America  L.   Ins.  Co., 

Exoeptioni.  —  Where    one    who    has  ^Supm.  Ct    Spec.  T.)  6  Abb.  N.  Cas. 

commenced  an  action  to  enforce  his  (N.  Y.)  293. 

claim  afterwards  becomes  a  party  to  Designatiiig  Court  in  WUeh  Bolt  Must 

another  suit  in  which  his  claim  is  in-  Be  Brought.  —  It  is  proper  for  the  court 

volved  and  in  such  other  suit  joins  in  on  granting  leave   to  direct  in  what 

the  prayer  for  a    receiver,   which  is  forum     the    suit    shall     be    brought, 

granted  by  the  court,  he  may  never-  Thompson  v,  Scott,  4  Dill.  (U.  S.)  508, 

theless  be  permitted  to  withdraw  from  23  Fed.  Cas.  No.  13,975. 

the  second  suit  and  continue  his  action.  And  if  the  applicant  fails  to  comply 

Lyons-Thomas  Hardware  Co.  v.  Perry  with  such  condition  it  will  be  ground 

Stove  Mfg.  Co.,  88  Tex.  468,  modifying  for  revoking  the  leave  granted  him. 

on  rehearing  86  Tex.  143.  Meredith  Village  Sav.  Bank  v.  Simp- 

So  if  the  action  is  pending  in  the  son,  22  Kan.  414;  Central  Trust  Co.  v. 

same  court  in  which  the  receiver  is  ap-  Wabash,  etc.,  R.  Co.,  26  Fed.  Rep.  74. 

pointed,  it  may  be  carried  to  judgment  Bettraining    BeoeiYor   from   Ploading 

although  the  plaintiff  has  filed  his  claim  Statute  of  Limitations.  —  Where  a  party 

in   the   receivership  suit  and    had    it  commenced  action  against  a  railroad 

passed  upon  there,  if  he  is  not  satisfied  corporation  after  a  receiver  over  its 

with  that  decision.     San  Antonio,  etc.,  property  had  been  appointed,  on  appli- 

R.  Co.  V.  Ryan,  (Tex,  Civ.  App.  1898)  cation  in  the  receivership  suit  for  leave 

47  S.  W.  Rep.  749.  to  substitute  the  receiver  as  defendant. 

In  Pine  Lake  Iron  Co.  v.  La  Fayette  the  court  may,  on  granting  leave,  re- 
Car  Works,  53  Fed.  Rep.  853,  it  was  strain  the  receiver  from  setting  up  the 
held  that  while  a  pending  suit  to  re-  statute  of  limitations  as  a  defense,  the 
cover  on  a  claim  might  be  prosecuted  action  having  been  commenced  in  time 
to  judgment  if  it  was  also  filed  in  the  against  the  company.  Lehigh  Coal, 
receivership  suit  and  passed  upon  etc.,  Co.  v.  Central  R.  Co.,  42  N.  J.  Eq. 
Aere,  the  claimant  could  recover  only  591. 

the  amount  of  the  judgment  exclusive  Whan  Berooation  BorarsiUo  Bmr.— 

of  costs.  After  a  person  acting  upon  leave  to  sue 

8.  Henderson  v.  Walker,  55  Ga.  481 ;  a  receiver  has  already  brought  the  ac- 
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litigants  in  many  instances,  particularly  in  railroad  receiverships 
where  the  property  included  was  spread  over  a  considerable  terri- 
tory, in  some  courts  it  is  held  proper  to  insert  the  order  of 
appointment  a  general  leave  to  sue.^ 

(b)  StotvtM  —  Ib  GmcnL  —  In  some  jurisdictions  this  hardship  has 
been  more  uniformly  and  effectually  remedied  by  statutes  grant- 
ing leave  to  sue  as  a  matter  of  right.* 

Fadttral  Stotuto.  —  The  most  important  statute  in  this  connection 
is  an  Act  of  Congress  which  provides  that  any  receiver  appointed 
by  a  federal  court  may  be  sued  in  respect  of  any  act  or  transac- 
tion of  his  in  carrying  on  the  business  connected  with  the  prop- 
erty, without  previous  leave  of  court.' 

tion  and  a  considerable  amount  of  costs  a  paramount  lien  on  property  taken 
has  accrued,  it  is  an  abuse  of  discretion  into  the  possession  of  the  court  is  rec- 
to revolce  the  order  granting  leave,  and  ognized  by  statute  or  by  the  order  of 
the  order  of  revocation  will  be  reversed  appointment  and  made  superior  to  the 
on  appeal.  Conwell  v.  Lowrance,  46  receiver's  rights  it  may  be  enforced 
Kan.  83.  without  leave.    Exp,  Till,  L.  R.  16  Eq. 

1.  Dow  V,  Memphis,  etc.,  R.  Co.,  20  97,  distinguished  in  Exp,  Cochrane,  L. 

Fed.  Rep.  260;  Central  Trust  Co.  v.  St.  R.  20  Eq.  282;  Preston  v.  Loughran,  58 

Louis,  etc.,  R.  Co.,  40  Fed.  Rep.  426;  Hun  (N.  Y.)  210. 

Ray  V,  Peirce,  8x  Fed.  Rep.  881;  Malott  State  Laws  Hot  ApipUoablo  to  F«d«nl 

V.  Shimer,  (Ind.    1899)  54  N.  E.  Rep.  BeoetYen.  —  State  statutes  authorizing 

loi ;    Walker    v.    Green,    (Kan.    1898)  receivers  appointed  by  state  courts  to 

55   Pac.  Rep.  281.    See  also  Irwin  v,  sue  or  to  be  sued  without  leave  have  no 

McKechnie,    58  Minn.    145.      Contra^  application  to  suits  against  federal  re- 

Witherbee  V.  Witherbee,  17  N.  Y.  App.  ceivers.     Hale  v.  Duncan,  11  Fed.  Cas. 

Div.  181.  No.  5,914,  7  Cent.  L.  J.  146;  Kennedy 

S.  Ohio    and    Wisiisippi.  —  2    Bates  v,  Indianapolis,  etc.,  R.  Co..  2  Flipp. 

Annot.  Stat.  Ohio  1897,  §  3415,  provides  (U.  S.)  704,  citing  Thompson  v,  Scott,  4 

that  receivers  operating  railroads  may  Dill.  (U.  S.)  508.  ~ 

thus  sue  or  be  sued.     Croy  v,  Marshall,  8.  Act  March  3,  1887,  24  Stat,  at  L., 

3  Ohio  Cir.  Ct.  489,  2  Ohio  Cir.  Dec.  c.  373,  p.  554;  Act  Aug.   18,   1888,  25 

280.    See  also  Le  Fevre  v,  Matthews,  Stat,  at  L.,  c.  866,  p.  436. 

39  N.  Y.  App.  Div.  232;  Kennedy  V.  "  The  Aot  Abrogates  the  Old  Bulo  on  the 

Indianapolis,  etc.,  R.  Co.,  2  Flipp.  (U.  subject  of  suing  receivers.     It  is  no 

S.)  704.  longer  unlawful  to  sue.  a  receiver  ap- 

B^  an  early  ^mi'jji]^' statute  actions  pointed  by  a  United  States  court  with- 

agamst receivers werepermitled.    Hale  out  leave  of  the  court  appointing  the 

V.  Duncan,  II  Fed.  Cas.  No.  5,914,  7  receiver.     The  court  now  has  no  discre- 

Cent.  L.  J.  146.  tion  to  say  when  its  receiver  may  be 

Texas.  —  Under  Rev.  Stat.  Tex.  1895,  sued.     The  act  gives  the  right  without 

§  1483,  the  receivers  appointed  by  the  condition  or  qualification.     It  is  a  right 

courts  of  that  state  may  either  sue  or  not  to  be  nullified,  evaded,  or  abridged, 

be  sued   without  leave.     Harrison  v.  No  conditions  can  be  imposed  on  its 

Waterberry,  (Tex.  1894)  ^7  S.  W.  Rep.  exercise.    The  court  must  give  effect 

109  reversing  (Tex.  Civ.  App.  1894)  27  to  the  act.     It  has  no  discretion  to  do 

S   W.  Rep.  43b;  Lyons-Thomas  Hard-  anything  else.'*    Central  Trust  Co.  v, 

ware  Co.  v.  Perry  Stove  Mfg.  Co.,  88  St.   Louis,  etc.     R.  Co.,  40  Fed.  Rep; 

Tex.  468.  426. 

A  Proceeding  by  Garnishment  is  not  a  BeoeiTor  of  Territorial  Court.  —  The 
suit  within  this  provision,  and  funds  in  statute  includes  receivers  appointed  by 
the  hands  of  a  receiver  cannot  thus  be  a  court  of  a  territory  acting  in  its  fed- 
interfered  with  unless  leave  of  court  is  eral  as  distinct  from  its  local  capacity, 
first  obtained.  Kreisle  z^.  Campbell,  89  Wheeler  v.  Smith,  81  Fed.  Rep.  319. 
Tex.  104.  XffBot   of  Aet  on  Juriidietion   of  Bo- 

Clalm  Baoognind  by  Statute  or  Ordor.  oeivorship  Suit. —  The  right  to  have  the 

—  Where  the  right  of  a  person  having  cause  of  action  determined  in  the  re- 
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''  Aet  or  TnuiMLotioiL*'  —  The  statute  comprehends  actions  for  torts 
by  a  receiver  or  his  employees,  as  well  as  suits  ex  cantractu^^  but 
in  every  case  the  cause  of  action  must  be  due  to  some  act  or 
transaction  of  his  in  administering  the  trust.  Thus  he  cannot  be 
sued  without  leave  upon  claims  against  the  property  which 
accrued  prior  to  his  appointment,*  nor  can  the  fund  in  his  hands 
be  attached  by  writ  of  garnishment  issued  out  of  such  a  suit.' 

ceivership  suit  is  not  abrogated  by  the  tort,  against  a  vessel  operated  by  a 

act,  and  a  complainant  who  intervenes  federal  receiver,  may  be  brought  with- 

therein  and  asks  for  the  determination  out    leave    under  this  act.      The  St 

of  his  claim  thereby  waives  his  right  to  Nicholas.  49  Fed.  Rep.  671. 

bring  an  independent  action.     Furrer  Conntoralaim  or  Set-olL  — In  an  action 

V.  Ferris,  145  U.S.  133;  Ray  z^.  Peirce,  by  a  receiver  a  defendant  having  a 

81  Fed.  Rep.  881.  counterclaim  or  set-off   can  plead  it 

Beoeivsrship  Ponding  Whon  Act  Was  without  leave  by  virtue  of  this  acL 

Panad.  —  By  virtue  of  a  proviso  that  Grant  v,  Buckner,  172  U.  S.  232. 

the  act  *'  shall  not  affect  the  jurisdic-  S.  HoUifield  v,  Wiightsville,  etc.,  R. 

tion  over,  or  disposition  of ,  any  suit  re-  Co.,  99  Ga.  365;  Echols  v.  Smith,  (Ky. 

moved  from  the  court  of  any  state  or  1897)42  S.  W.  Rep.  538;  Hard  wick  r. 

suit  commenced  in  any  court  of  the  Kean,  95  Ky.  563;  Smith  v,  St.  Louis, 

United    States,    before    the    passage  etc.,  R.  Co.,  (Mo.  1899)  52  S.  W.  Rep. 

hereof,  except  as  otherwise  expressly  378;  Bennett  v.  Northern  Pac.  R.  Co., 

provided  in  this  act,"  it  has  been  held  17    Wash.    534;    Brown    v.    Ranch,   i 

not  to  apply  to  an  act  or  transaction  of  Wash.  497;  J.  I.  Case  Plow  Works  9. 

a  receiver  appointed  prior  to  its  pass-  Finks,  52  U.  S.  App.  253;  American 

age.     Missouri  Pac.   R.  Co.  v,  Texas  Loan,  etc.,  Co.  v.  Central  Vermont  R. 

Pac.  R.  Co.,  41  Fed.  Rep.  311.  Co.,  86  Fed.   Rep.  390,  84  Fed.  Rep. 

Aotion   by   Assignee   of  OlainL  —  An  917;   Comer  v,  Felton,  61  Fed.  Rep. 

assignee  of  a  claim  arising  out  of  an  731;  Central  Trust  Co.  v.  East  Tennes- 

act  or  transaction  of  a  federal  receiver  see,  etc.,  R.  Co.,  59  Fed.  Rep.  523. 

has  the  same  right  to  sue  without  leave  Where  a  BeoeiYer  BeAues  to  Commonoo 

as  his   assignor.      Trumbull  v.    Ma-  Aotion  for  Assets.  —  The  refusal  of  a  re- 

keever,  9  Colo.  App.  350.  ceiver  to  bring  suit  on  a  cause  of  action 

1.  Ball  V,  Mabry,  91  Ga.  781;  Erb  v,  accrued  in  favor  of  the  estate  is  not  an 
Popritz,  59  Kan.  264;  FuUerton  v.  For-  act  or  transaction  of  his  in  this  sense, 
dyce,  121  Mo,  i;  Meyer  v,  Harris,  6x  and  one  interested  in  the  property  can- 
N.  J.  L.  83;  Hill  V.  Baltimore,  etc.,  R.  not  sue  to  recover,  and  join  the  re^ 
Co.,  7  Pa.  Dist.  473;  Brown  v.  Gay,  ceiver  as  a  party  defendant,  without 
76  Tex.  444;  Dillingham  v.  Russell,  73  first  obtaining  leave  of  court.  Swope 
Tex.  47,  sub  nom.  Dillingham  r.  v.  Villard,  61  Fed.  Rep.  417;  Werner  9. 
Anthony,  37  Am.  &  Eng.  R.  Cas.  i;  Murphy,  60  Fed.  Rep.  769. 
Houston,  etc.,  R.  Co.  v,  Crawford,  88  Other  Instanoes.  —  Detinue  to  recover 
Tex.  277;  Fordyce  v.  Withers,  i  Tex.  property  taken  into  possession  by  a  re- 
Civ.  App.  540;  Texas,  etc.,  R.  Co.  ».  ceiver  under  the  order  of  court  cannot 
Cox,  145  U.  S.  593;  McNulta  v.  Loch-  be  brought  without  leave,  Southern 
ridge.  141  U.  S.  327,  affirming  137  111.  Granite  Co.  v,  Wadsworth,  115  Ala. 
270,  32  111.  App.  86;  The  St.  Nicholas,  570;  nor  can  forcible  entry  and  de- 
49  Fed.  Rep.  671.  tainer.  Comer  v,  Felton,  61  Fed.  Rep. 

Tort  Committed  by  Another  BeoeiYor.  731 ;  nor  proceedings  to  condemn  prop- 

—  It  has  been  held  that  a  receiver  ap-  erty  for  a  public  use,  Hayes  v.  Colum- 

pointed  for  a  distinct  portion  of  a  rail-  bus,  etc.,  R.  Co.,  67  Fed.  Rep.  630. 

road    system    is    not   a    successor  of  8.  Glover  9.  Thayer,   loi  Ga.  824; 

receivers  appointed  in  a  separate  suit  Central  Trust  Co.  v.  Chattanooga,  etc., 

in  another  district,  and  cannot  be  sued  R.   Co.,  68    Fed.    Rep.  685;    Central 

without  leave  for  a  tort  committed  by  Trust  Co.  9.  East  Tennessee,  etc.,  R. 

them  while  they  were  operating  that  Co.,  59  Fed.  Rep.  523. 

portion.    Jones  v,  Schlapback,  81  Fed.  Contra.  —  It  has  been  held  by  some 

Kep.  274.  state  courts  that  the  fund  may  be  gar- 

Xarine  Tort.  —  A  libel  for  a  marine  nished  and  the  suit  proceeded  with  to 
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b.  Applications  in  Pending  Suit— (i)  Early  Practice.— 
The  early  chancery  practice  followed  that  used  to  obtain  the  set- 
tlement of  claims  against  property  in  control  of  an  equity  court 
through  sequestration  proceedings.     The  claimant  applied  to  the 

court  for  leave  to  assert  his  title  by  suit,  or  else  to  have  it  deter- 
mined in  the  receivership  action  by  examination  pro  interesse  suo.^ 

judgment,  but  that  no  executory  pro-  Tennessee.  —  Brien  r.  Paul,  3  Tenn. 

cess  can  issue  thereon,  or  order  made  Ch.  357;  Payne  v,  Baxter,  2  Tenn.  Ch. 

to    compel  the    receiver    to    pay    the  517;    Conley  v,  Deere,  11  Lea  (Tenn.) 

amount  into  court,  except  upon  leave.  274. 

Irwin  V,   McKechnie,    58   Minn.    145;  FjV^iwa.  *— Beverley    v.   Brooke,  4 

Conshohocken  Tube  Co.   v.  Iron  Car  Gratt.  (Va.)  187. 

Equipment  Co.,   167  Pa.  St.  592,  181  Wisconsin.  —  Blum  t^.  Van  Vechten, 

Pa.  St.  122,  where  the  extent  to  which  92  Wis.  378;    Matter  of  Day,  34  Wis. 

the  court- can  go  is  outlined  as  follows:  638. 

•*  Since  the  Act  of  Congress,  1888,  we  United  States.  —  Wiswall  v.  Samp- 
think  an  attachment  may  issue  against  son,  14  How.  (U.  S.)  52;  Thompson  v. 
a  receiver  as  garnishee,  but  if  it  be-  Scott,  4  Dill.  (U.  S.)  508,  23  Fed.  Cas. 
comes  necessary  for  his  protection  to  No.  13,975;  In  r^  Tyler,  149  U.  S.  164; 
withhold  judgment  until  the  opinion  of  Savannah  v.  Jesup,  106  U.  o.  563. 
the  proper  United  States  court  can  be  Canada,  —  Wallace  v,  Wallace,  11 
taken  on  the  propriety  of  the  payment  Oni.  574. 

to  the  attaching  creditor  this  should  be  England. '^  HMni  v.  Priest,  2   Dick, 

done.**  540;    Gomme  v.   West,   2   Dick.   472; 

1.  Alabama.  —  Scott  v.  Ware,  65  Ala.  Bowles  v.  Parsons,  i  Dick.  142;  Brooks 

174.  V.  Greathed,  i  Jac.  &  W.  176;  Angel  v. 

Arkansas.  —  Ford  v.  Judsonia  Mer-  Smith,  9  Ves.  Jr.  335;  Anonymous,  6 

cantile  Co.,  52  Ark.  426.  Ves.  Jr.  287;  Bryan  v.  Cormick,  i  Cox 

Georgia.  —  Lowe  v.  Stephens,  66  Ga.  Ch.  422;  Gresley  v.  Adderley,  i  Swanst. 

607;  Field  V.Jones.  11  Ga.  418.  573;  Davis  v.  Marlborough,  2  Swanst. 

Illinois.  —  Heise  v.  Starr,  44  111.  App.  108,  138,  note  a  ;  Bird  v.  Littlehales,  3 

406.  Swanst.  299,  note;  Eyton  v,  Denbigh, 

Iowa.  —  Saylor  v.  Mockbie,  9  Iowa  etc.,   R.   Co.,   L.   R,  6  Eq,  14;    Ex  p. 

209.  Cochrane,  L.   R.  20  Eq.  282;  Potts  v. 

Kansas.  —  Howell  z'.  Hough,  46  Kan.  Warwick,  etc.,  Canal  Co.,  i  Kay  142; 

152.  Sutton  V.  Rees,  9  Jur.  N.  S.  456. 

Maine.  —  Morrill   v.   Noyes,  56  Me.  Ireland.  —  Wardle   v.  Lloyd,  2  Mol- 

458,  3  Am.  L.  Reg.  N.  S.  18.  loy  388;  Dunne  v.  Farrell,  i  Ball  &  B. 

Maryland.  —  Williamson   v.  Wilson,  122. 

X  Bland  (Md.)  418;    Glenn   v.  Gill,  2  The  Examination  Pro  IntoreBse  Sao. — 

Md.  I.  This  chancery  practice    to  determine 

Massachusetts.  —  Porter  z\  Kingman,  the  validity  of  an  interest  in  property 

126  Mass.  141;  Columbian  Book  Co.  v.  under  the  control  of  the  court  through 

De  Golyer,  115  Mass.  67;  Atlas  Bank  a  receiver  is  outlined  in  Hunts'.  Priest, 

V.  Nahant  Bank,  23  Pick.  (Mass.)  480.  2  Dick.   540,  in  a  paper  prepared  by 

Michigan.  —  Citizens*   Sav.  Bank  v.  John   Dickens,  register  of   the   court. 

Person,  98  Mich.  173.  at  the  request  of  the  chancellor,  Lord 

New  York. — Matter  of  Christian  Jen-  Bathurst,  as  follows:  '*  A  party  claim- 
sen  Co.,  128  N.  Y.  550;  Foster  v.  ing  an  interest  in  estates  sequestered 
Townshend,  68  N.  Y.  203;  O'Mahoney  or  in  the  hands  of  a  receiver,  an  order 
V.  Belmont,  62  N.  Y.  133;  Howell  v,  is  obtained  upon  notice  of  motion  to 
Ripley,  10  Paige  (N.  Y.)  43;  Noe  v.  come  in  and  be  examined /r^  interesse 
Gibson,  7  Paige  (N.  Y.)  513;  Hopfen-  suo^  wherein  a  time  is  to  be  limited  for 
sack  V.  Hopfensack,  (C.  PI.  Gen.  T.)  61  filing  interrogatories.  After  the  exam- 
How.  Pr.  (N.  Y.)  498.  inaiion,  the  other  side  hath  liberty  to 

North  Carolina.  —  Pelletier  v.  Green-  examine  witnesses,  to  falsify  the  ex- 

ville   Lumber  Co.,    123   N.   Car.   596;  amination,  and  a  commission  of  course 

Wilson  V.  Chichester,  107  N.  Car.  386.  issues,  if  necessary,  wherein  the  claim- 

Pennsylvania. — Robinson  z/.  Atlantic,  ant  may  join  if  he  thinks  fit;  and  the 

etc.,  R.  Co.,  66  Pa.  St.  160.  commission  (if  any)  is  returned.     Pub- 
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(2)  Modem  Practice. — The  practice  in  modem  times  is  similar, 
except  that  in  case  leave  to  sue  the  receiver  is  not  granted,  the 
hearing  may  be  had  in  the  manner  usual  in  equity,  as  by  the  court 
itself,  by  a  jury  upon  issues  framed,  or  by  a  master  or  referee.* 

Hcadon  passeth  by  order.    Then  an  affirming  3  MacArthur  (D.    C.)   ai2; 

order  is  made  to  refer  it  to  the  master,  Winchester  v,  Davis  Pyrites  Co.,  67 

to  look  into  the  examination  and  dep-  Fed.   Rep.    45,  affirming  Wheeler    v. 

ositions,   and   to  certify  whether  the  Walton,  etc.,  Co.,  64  Fed.  Rep.  664; 

claimant  hath  made  out  any,  and  what.  Comer  v,   Felton,   61  Fed.  Rep.  731; 

interest  In  the  premises,  or  in  any  and  Prentiss  v,  Brennan,  2  Grant  Ch.  (U. 

what  part   thereof.      The  report  the  C.)  582. 

master  makes  is  set  down  to  be  heard        VarioiiiHetliodsof  Prooednre.-^"  After 

for   directions;    and    the    court    pro-  the  receiver  has  taken  possession,  any 

nounces  a  final  order."  person  claiming  the  property,  or  any 

Property  Hay  Be  Either  Seal  or  For-  interest  therein,  may  present  his  claim 

sonal.  —  An  application  for  leave  or  for  to  the  court.     He  may  be  made  a  party 

an  examination  pro  interesse  suo  is  the  to  the   suit  in  order  to  establish  his 

proper  remedy  whether  the  property  claim;  or  he  may  petition  to  have  it 

consists  of  goods  and  chattels,  or  per-  heard  before  a  master;  or  he  may,  by 

sonal  ty,  or  of  real  estate.    Wis  wall  v.  express  permission  of  the  court,  bring 

Sampson,  14  How.  (U.  S.)  52.  a  suit  for  the  possession,  care  being 

Applioation  of  Advene  Party  After  Final  taken  to  protect  the  receiver."    Morrill 

Daoroo.  —  An    adverse    party  to  a  re-  r.  Noyes,  56  Me.  458,  3  Am.  L.  Reg.  N. 

ceivership  suit  against  whom  the  final  S.  18. 

decree  has  gone  cannot  in  this  manner        **  The  court  could,  in  Its  discretion, 

raise  any  question  as  to  the  ownership  in  order  to  a  just  discharge    of   its 

of    the   property  and  have  the  issues  duties,  call  in  a  jury,  invoke  the  assist- 

framed  and  submitted  to  a  referee  or  ance  of  a  master,  or  take  such  other 

jury  for  their  determination.    Whitney  steps  for  a  judicial   ascertainment  of 

V.  Buckman,  26  Cal.  448.  the  facts  as  it  might  regard  most  ap- 

Applioation   by  City.  —  Where  a    re-  propriate  in  the  particular  case.    Its 

ceiver  has  been  appointed    over   the  right  to  proceed  in  this  way  has  been 

property  of  a  street-car  company  the  recognized  and  followed  for  an  indefi- 

remedy  of  a  city  entitled  to  have  tracks  nite   period."     Kennedy  v,  Indianap- 

removed  from  a  street  is  by  interven-  olis,  etc.,  R.  Co.,  2  Flipp.  (U,  S.)  704. 
ing  petition  in  the  receivership  suit.         Trial  by  Jury,  —  Whether  the  cause 

Belleville  V.  Citizens*  Horse  R.  Co.,  152  of  action  which  is  thus  submitted  to 

111.  171,  reversing  47  III.  App.  388.  the  court  is  equitable  or  one  which,  if 

1.  Pacific  R.  Co.  V,  Wade,  qi  Cal.  449,  brought  as  an  original  suit,  must  have 
25  Am.  St.  Rep.  201,  50  Am.  &  Eng.  been  at  law  with  trial  by  a  jury,  if  it  is 
R.  Cas.  362;  Field  r.  Jones,  11  Ga.  4T8;  retained  for  hearing  in  the  receivership 
Bellville  v.  Citizens'  Horse  R.  Co.,  152  suit  the  parties  are  not  entitled  to  a 
111.  171,  reversing  47  111.  App.  388;  Cen-  jury  trial;  and  if  issues  are  directed  to 
tral  Trust  Co.  v.  New  York  City,  etc.,  be  thus  tried  the  verdict  has  no  greater 
R.  Co.,  no  N.  Y.  250,  reversing  on  weight  than  a  verdict  in  any  other 
other  grounds  47  Hun  (N.Y.)  587;  New  equity  cause.  Melendy  v,  Barbonr, 
York,  etc.,  Tel.  Co.  v,  Jewett,  115  N.  78  Va.  544;  New  York  L.  Ins.  Co.  v, 
Y.  166,  affirming  43  Hun  (N.  Y.)  566;  Davis,  94  Va.  427;  Pacific  R.  Co.  r. 
People  V,  Dansville  Bank.  39  Hun  (N.  Wade,  91  Cal.  449,  25  Am.  St.  Rep. 
Y.)  187,  citing  Matter  of  Le  Blanc,  14  20T,  50  Am.  &  Eng.  R.  Cas.  362;  Bar- 
Hun  (N.  Y.)  8;  Pelletier  V.  Greenville  ton  t/.  Barbour,  104U.  S.  126;  Kennedy 
Lumber  Co.,  123  N.  Car.  596;  New  v.  Indianapolis,  etc.,  R.  Co.,  2  Flipp. 
York  L.  Ins.  Co.  v,  Davis,  04  Va.  427;  (U.  S.)  704. 

Reed  v,  Axtell,  84  Va.  231;  Melendy  v.        In  Rouse  v,  Hornsby,  67  Fed.  Rep. 

Barbour,  78  Va.  544, 25  Am.  &  Eng.  R.  219,     it    was    said    by    Caldwell,    J.: 

Cas.  622;  Matterof  Merrill,  54  Vt.  200;  *'  While  the  intervening  petition  was 

Jacobson    v.    Landolt,    73    Wis.    142;  filed  in  a  chancery  suit,  it  had  no  rela- 

Biddle  Purchasing  Co.  t/.  Port  Town-  tion  to  any  equitable  issue  in  that  case, 

send  Steel  Wire,  etc.,  Co.,  16  Wash,  and  presented  only  a  cause  of  action  at 

681;  Barton  v.  Barbour,  104  U.  S.  126,  law,  which  the  court  very  properly  im- 
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(3)  Farm  of  Application— {%)  I]it«rvonti(m  er  Cmi-BiU.  —  The  appli- 
cation cannot  generally  be  by  bill  of  intervention  or  cross-bill 
whereby  the  claimant  becomes  a  party  to  the  suit  for  all  purposes,^ 
although  he  may  sometimes  thus  come  in  or  be  ordered  to  be 

brought  in,  where  the  particular  circumstances  of  the  case  make 
it  necessary  or  desirable.* 

(b)  Petition.  —  Applications  of  this  character  are  frequently  made 

by  petition,  and  when  so  made  the  facts  which  constitute  the 

paneled  a  jury  to  try.     For  all  practical  to    counsel    for    the    many    separate 

purposes,  it    was  an    action    at   law  creditors,  would  be  unnecessarily  in- 

against  the  receivers,  and  the  circuit  creased."    Sands  v,  Greeley,  80  Fed. 

court  did  right  in  treating  it  as  such."  Rep.  195. 

Followed  in    Rouse  v,  Cloughley,   67  Loare  to  File  Hotion  or  Petition.  ~  It 

Fed.  Rep.  222.  seems  that  the  applicant  must  obtain 

Beoenyention  by  BeoeiTer.  —  Where  permission  of  the  court,  as  in  interven- 
one  thus  intervenes  in  the  receivership  lion  proceedings,  before  filing  his  mo- 
suit  the  receiver  may  file  an  answer  in  tion  or  petition.  Citizens*  Sav.  Bank 
reconvention  against  him  and  ask  a  v.  Person,  98  Mich.  173;  Stone  v,  Per- 
complete  adjudication  of  all  the  duties  son,  105  Mich.  234;  Blair  v,  St.  Louis, 
and  liabilities  existing  between  the  in-  etc.,  R.  Co.,  25  Fed.  Rep.  2,  26  Fed. 
tervener  and  the  estate,  and  a  plea  in  Rep.  73;  Ross  v.  Titsworth,  37  N.  J. 
abatement  of  such  answer  that  other  Eq.  333,  wherein  the  court  said: 
suits  are  pending  involving  some  of  the  "  The  petitioners  are  not  parties  to  this 
matters  to  which  the  receiver  is  a  party  suit,  and  it  is  settled  practice  that  no 
is  not  good.  Continental  Nat.  Bank  motion  can  be  made  in  a  cause  by  one 
V,  Weems,  69  Tex.  489,  5  Am.  St.  who  is  not  a  party  to  it,  except  that  he 
Rep.  85.  be  made  a  party.** 

1.  Whitney  v.  Hanover  Nat.   Bank,  S.  Atly.-Gen.  r.  Continental  L.  Ins. 

71  Miss.  1009;    People  v.  Globe  Mut.  Co.,  90  N.  Y.  45;   Atty.-Gen.  v.  North 

Ins.  Co.,  27  Hun  (N.  Y.)  539;  Peoples.  America  L.   Ins.   Co.,   77   N.   Y.  297, 

Cataract  Bank,  (Supm.  Ct.  Spec.  T.)  5  distinguisked    in     People    z\    Cataract 

Misc.   (N.    Y.)    14;    People   v.   Grand  Bank,  (Supm.  Ct.   Spec.   T.)  5   Misc. 

Lodge,  etc.,  70  Hun  (N.  Y.)  439;  Atty.-  (N.  Y.)  14;    People  v.  Globe  Mut.  Ins. 

Gen.  V.  Conlinental  L.  Ins.  Co.,  90  N.  Co.,  27  Hun  (N.   Y.)  539;    Matter  of 

Y.  45;  Stretch  v.  Stretch,  2  Tenn.  Ch.  City  Bank,  lo  Paige  (N.  Y.)  378;  Sands 

140;    Biddle   Purchasing  Co.   v.   Port  v.  Greeley,  80  Fed.  Rep.  195;   General 

Townsend    Steel    Wire,   etc.,   Co.,    16  Electric  Co.  v.  West  Asheville   Imp. 

Wash.  681:   Sands  ».  Greeley,  80  Fed.  Co.,  73  Fed.  Rep.  386  [citing  Williams 

Rep.  195;  General  Electric  Co.  v.  West  v,  Morgan,  iii   U.  S.  684];  Fowler  v. 

Asheville  Imp.  Co.,  73  Fed.  Rep.  386;  Jarvis-Conklin  Mortg.   Trust  Co.,   64 

Fowler  v,  Jarvis-Conklin  Mortg.  Trust  Fed.  Rep.  279;  Blake  v.  Pine  Mountain 

Co.,  64  Fed.  Rep.  279;  Farmers*  Loan,  Iron,  etc.,  Co.,  43  U.  S.  App.  490. 

etc.,  Co.  V.  Kansas  City,  etc.,  R.  Co.,  Where  the  Application  Baisee  Few  and 

53  Fed.  Rep.  182;  Forbes  v.  Memphis,  Distinet  Issues,  which  seek  to  nullify  the 

etc.,    R.   Co.,   2    Woods  (U.   S.)  334;  receivership  suit  rather  than  merely  to 

Campbell  v,    Texas,   etc.,   R.   Co.,    i  establish  a  claim  against  the  property 

Woods  (U.  S.)  368.  in  the  custody  of  the  court,  it  can  only 

Undue  InoonTonienee  tad  Szpenie.  —  be  by  a  formal  bill,  brought  with  leave 
"  If  one  creditor  is  allowed  to  inter-  of  court  and  containing  appropriate 
vene,  there  Is  no  reason  why  another  allegations,  as  an  original  bill  in  the 
similarly  situated  should  not  be  ac-  nature  of  a  cross- bill,  or  of  a  supple- 
corded  the  same  privilege;  and  it  mental  bill,  as  the  case  may  be.  Tal- 
would  soon  come  to  pass  that  the  or-  ladega  Mercantile  Co.  v,  Jenifer  Iron 
derly  conduct  of  the  proceedings  would  Co.,  102  Ala.  259,  citing  Ex p,  Printup, 
be  obstructed  by  the  large  number  of  87  Ala.  148;  Alabama  Iron,  etc.,  Co.  v. 
parties  to  be  formally  notified  of  each  McKeever,  1x2  Ala.  134;  State  Nat. 
step,  and  the  expenses  of  administra-  Bank  r.  Mary  Lee  Coal,  etc.,  Co.,  108 
tion,  with  allowances  to  attorneys  and  Ala.  288. 
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applicant's  cause  of  action  must  be  alleged.^ 

(o)  Hotion  tad  Other  Fomu.  —  But  it  is  not  generally  necessary  for 
the  issues  to  be  presented  formally,  especially  where  all  that  is 

sought  is  the  establishment  of  a  claim  in  the  receivership  suit 

against  the  property  and  a  share  in  the  final  distribution,*    Thus 

1.  Talladega  Mercantile  Co.  v.  Jeni-  either  to  the  particalar  relief  demanded 

fer  Iron  Co.,  102  Ala.  259;   Alabama  or  to  some  other  relief,  the  matter  maj 

Iron,  etc.,  Co.  v,  McKeever,  112  Ala.  be  incorporated  into  the   petition  by 

134;    Southern  Granite  Co.  v.   Wads-  amendment.     Empire  Distilling  Co.  r. 

worth,  115  Ala.  570;    Pacific  R.  Co.  v,  McNulta,  77  Fed.  Rep.  700. 

Wade,  91  Cal.  449,  50  Am.  &  Eng.  R.  2.  California  Title  Ins.,  etc.,  Co.  v. 

Cas.  362,  25  Am.  St.  Rep.  201;  Hatch  Consolidated  Piedmont  Cable  Co.,  117 

V.  Van  Dervoort,  54  N.  J.  Eq.  511  [cit-  Cal.  237;  Bird  v.  Sparks,  loo  Ga,  616; 

ins[  Wood  v,  McCardell,  etc..  Carriage  Ryon  v  Thomas,  104  Ind.  59,  cited  in 

Co.,  49  N.  J.  Eq.  433];  Matter  of  Le  Steele  v.  Hanna,  117   Ind.  333;    Ver- 

Blanc,  (Supm.  Ct.  Gen.  T.)  4  Abb.  N.  mont,  etc.,  R.  Co.  v,  Vermont  Cent. 

Cas.  (N.  Y.)  221;    White  v.  White,  169  R.  Co.,  50  Vt.  500;  Biddle  Purchasing 

Mass.  52;    Detroit  First  Nat.  Bank  v,  Co.  v.  Port  Tow nsend  Steel  Wire,  etc., 

E.  T.   Barnum   Wire,  etc..  Works,  58  Co.,    16    Wash.   681;    Blake    ».    Pine 

Mich.  315;  Brien  v.  Paul,  3  Tenn.  Ch.  Mountain   Iron,   etc.,   Co.,   43    U.    S. 

357;  Jacobson  v.  Landolt,  73  Wis.  142;  App.  490;  Empire  Distilling  Co.  p.  Mc- 

Kennedy  v,  Indianapolis,  etc.,  R.  Co.,  Nulta,  77  Fed.  Rep.  700. 

2  Flipp.  (U.   S.)  704;    Winchester  v.  Answers   or   Pleas   of  BeoeiYer.  — la 

Davis   Pyrites  Co.,  67   Fed.  Rep.  45;  Georgia  it  has  been  held  that  a  statute 

Comer  v.  Felton,  61  Fed.  Rep.  731.  (Act  1893)  regulating  the  time  within 

"The  Petition  Most  Bet  Oat  the  Appll-  which  defenses  to  actions  shall  be  filed 

cant's  Title ;    for  an   examination  pro  is  not  applicable  to  answers  or  pleas 

interesse^  from  its  very  nature,  requires  filed  by  a  receiver  in  opposition  to  ap- 

a  statement  of  the  charge  or  case  of  plications  of  this  character.     Bird  v. 

the  party  to  be  examined,  or  otherwise  Sparks,  100  Ga.  616. 

it  would  be  impossible  for  the  adver-  Modification  of  Orders  Made  on  Sneh 

sary  to  know  how  to  point  the  inter-  Applications.  — "  Such  interlocutory  or- 

rogatories."     Brien  v.   Paul,  3  Tenn.  ders,  when   within  the  jurisdiction  of 

Ch.  357.     '  the  court,  are,  as  to  all  matters  prop- 

Prajrer  for  Leave.  —  Leave  to  sue  need  erly  embraced  within  them,  of  binding 

not  be  specially  prayed  for  where  the  authority  so  long  as  they  remain  in 

petition  contains  a  prayer  for  general  force,  but  they  are  within  the  control 

relief,  sets  up  sufficient  facts  to  warrant  of  the  court  making  them  until  the 

its  being  granted,  and  leave  is  asked  proceeding  or  cause  in  which  they  are 

in  the  body  of  the  petition.     Scott  v,  made    is    finally    disposed    of.     Such 

Farmers*  L.  &  T.  Co.,  69  Fed.  Rep.  17.  orders,  when  ascertained  to  be  errone- 

Admission   of   Allegations.  —  If    duly  ous  or  an  impediment  to  further  right 

verified  all  material  allegations  which  ful  proceedings,  may  and  ought  to  be 

are   not  controverted   by  the  adverse  amended,  modified,  or  set  aside,  as  the 

party  stand  admitted,  as  in  other  pro-  right  of  the  case  requires,  either  upon 

ceedings.     California  Title  Ins.,  etc.,  direct  and  summary  proceedings  insti- 

Co.   V.  Consolidated   Piedmont  Cable  tuted  for  that  purpose,  or  by  the  court 

Co.,  117  Cal.  237;    People  v,  Dansville  upon    its    own    motion."       Ryon    r. 

Bank,  39  Hun  (N.  Y.)  187.  Thomas,  104  Ind.  59,  cited  in  Steele  r. 

A  Demtirrer  to  Such  a  Petition  will  not  Hanna,  117  Ind.  333. 

be  sustained  if  it  entitles  the  petitioner  Parties  Who  ffiioold  Be  Impleaded.  —  It 

to  any  relief.     Savannah,  etc.,  R.  Co.  is  unnecessary  for  these  applications  to 

V.  Jacksonville,   etc.,   R.  Co.,  79  Fed.  implead  the  debtor  or  other  parties  to 

Rep.  35;  Bellingham  Bay  Imp.  Co.  v.  the  suit;  the  receiver  only  should  be 

Fairhaven,  etc.,  R.  Co.,  17  Wash.  371.  impleaded.      Citizens'   Sav.    Bank    v. 

Amending  Application.  —  Where,  sub-  Person,  98  Mich.  173. 
sequently  to  the  filing  of  the  petition.  And  even  the  receiver  need  not  tech- 
proceedings  have  been  had  under  the  nically  be  made  a  party  to  every  such 
original   bill  which  would  fortify  the  proceeding,  as  in  their  nature  they  are 
right    of    the    intervening    petitioner,  proceedings  in  rem  rather  than  against 
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the  application  may  be  by  motion  supported  by  affidavits  or  in 
some  other  appropriate  manner ;  ^  while  as  to  claimants  entitled 
to  share  in  the  property  held  by  the  receiver  as  a  trust  fund  for 
them,  they  are  frequently  permitted  to  have  their  claims  proved 
and  allowed  before  a  master  without  technical  pleadings  of  any 
kind.* 

(4)  Petition  to  Open  Order  Barring  Claims.  — Where  the  time 
within  which  claims  may  be  filed  is  fixed  by  statute  or  order  of 
court,  and  has  elapsed,  the  cause  cannot  be  reopened  to  admit  a 
claim  except  upon  a  direct  proceeding  in  which  is  set  up  a  good 
excuse  for  not  presenting  the  application  in  time.' 

an  individual.     Grand  Trunk  R.  Co.  r.  against  the  debtor.     Goddard  v.  Stiles. 

Central  Vermont  R.  Co.,  88  Fed.  Rep.  90  N.  Y.  199. 

622.  Use  of  Motion  and  Petition  Contrasted. 

1.  California  Title  Ins.,  etc.,  Co.  v.  —  In  Grand  Trunk  R.  Co.  v.  Central 

Consolidated  Piedmont  Cable  Co.,  117  Vermont  R.  Co.,  91  Fed.   Rep.  561,  it 

Cal.  237:  Payne  z/.  Baxter,  2  Tenn.  Ch.  was  held  that  where  a  general  order 

517;  Noe  V.  Gibson,  7  Paige (N.  Y.)  513;  has  been  made  authorizing  a  receiver 

De  Groot  v.  Jay,  30  Barb.  (N.  Y.)  483,  to    pay    certain   classes  of    claimants 

9  Abb.  Pr.  (N.  Y.)  364:  Matter  of  Com-  those  falling  within  those  classes  are 

mercial  Bank,  35  N.  Y.  App.  Div.  224.  entitled  to  come  in  by  motion;  but  that 

But  see  contra^  Jacobson  v,  Landolt,  73  others  must  set  forth  their  claims  in  an 

Wis.  142.     See  also  Brien  v.   Paul,  3  orderly  way  in  a  petition  so  as  to  be 

Tenn.  Ch.  357.  subject  to  traverse,  and  merely  refer- 

"  Applications  for    orders    affecting  ring  to  the  order,  reports  of  receiver, 

receivers  are,  in  effect,  motions  in  the  and  books  of  the  debtor  for  the  facts  is 

action  in  which  the  receiver  was  ap-  insufficient. 

pointed."    Matterof  Commercial  Bank,  8.  Presentation  of  Claim  to  Master. — 

35  N.  Y.  App.  Div.  224,  citing  Rinn  v.  In  Blake  v.  Pine  Mountain  Iron,  etc., 

Astor  F.  Ins.  Co.,  59  N.  Y.    143,  and  Co.,  43  U.  S.  App.  490,  the  court  said: 

Matter  of  Thompson,  10  N.  Y.  App.  "  Oftentimes  claims  may   be    proved 

Div.  40.  and  allowed  before  a  master  without 

California  Statute.  —  Such  an  applica-  technical  pleading  of  any  kind,  and 

tion    is    a   motion   within    Code   Civ.  when  once  the  suitor  by  petition  is  in 

Pro.,  g  1003,  whether  in  the  form  of  a  court,  with  proper  parties,   the  court 

complaint,  a  petition  in  the  nature  of  a  may  and  generally  does  grant  what- 

complaint,  or  an  affidavit.     California  ever  right  or  relief  he  may  have,  with- 

Title   Ins.,    etc.,   Co,    v.   Consolidated  out  that  strictness  of  pleading  which  in 

Piedmont  Cable  Co.,  117  Cal.  237.  other  classes  of  litigation  might  be  re- 

Waiyer.  —  An  objection  that  the  rem-  quired.     If  occasion  arise  for  technical 

edy  is  sought  by  motion  instead  of  by  procedure,  the  court  can  order  it,  even 

petition  or  in  some  other  form  must  be  to  the  trial  of  issues  by  a  jury,  if  neces- 

taken  in  the  trial  court  or  it  will  be  sary  or  desirable."     See  also  Kirkpat- 

waived.     Stetson  v.  Northern  Invest,  rick   v,   McElroy,   41   N.   J.    Eq.    539; 

Co.,  104  Iowa  393.  article  Winding'Up  Corporations. 

Entltiing  Application.  —  The  character  Affidavits  to  Claims.  —  In  the  absence 

of  the  application  as  a  motion  is  not  of  statute   mere  statements  of  claims 

changed  by  entitling  the  moving  papers  need   not  be  verified  by  affidavit  and 

**  in   the   matter  of,"  etc.,  instead  of  cannot    be    thus    proved.     Arnold    v. 

giving  it  the  title  of  the  pending  suit.  Penn,  11  Tex.  Civ.  App.  325;    Ballard 

Matter  of  Commercial  Bank,  35  N.  Y.  v.  McMillan.  5  Tex.  Civ.  App.  679. 

App.  Div.  224.  In  New  Jersey  under  the  Corporation 

Motion  by  Person  ITot  Entitled  to  Par-  Act,  1896,  §  76,  a  claim  against  an  in- 
tidpatein  Fnnd.  —  Where  a  creditor  is  solvent  corporation  in  the  hands  of  a 
not  one  of  those  entitled  to  participate  receiver  must  be  presented  to  the  re- 
in the  fund  under  the  control  of  the  ceiver  in  writing  and  under  oath, 
receiver  he  cannot  have  his  claim  adju-  Blake  v.  Domestic  Mfg.  Co.,  (N.  J, 
dicated  in  the  receivership  suit,  but  1898)  41  A tl.  Rep.  376. 
only  in  an  independent  action  brought  3.  Fogg  v.  Supreme  Lodge,  etc.,  159 
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(5)  Petition  for  Payment  of  Claims.  —  One  who  seeks  to  appro- 
priate the  whole  or  a  part  of  the  fund  in  advance  of  the  final 
adjudication  of  the  rights  of  all  parties  must  present  an  issuable 
claim  to  it,  so  that  it  can  be  properly  opposed  by  those  adversely 
interested.* 

(6)  Parties  to  Application  —  (a)  Beoeiyer  and  PenonB  BepreMnted  by 
Him.  —  While  it  is  the  right  and  duty  of  a  receiver  to  examine 
claims,  and  contest  them  when  there  is  any  ground  therefor,*  it 

Mass.   9;    In  re    Minnehaha    Driving  taal  Brewing  Co.,  91  Hun  (N.  Y.)  220, 

Park  Assoc.,  53  Minn.  423;  In  re  Marx,  affirmed  without  opinion  148  N.  Y.  744, 

(N.  J.  1899)  43  Atl.  Rep.  981 ;  Pattberg  it  was  held    that    an  ex  parte  order 

V.  Pattberg,  55  N.  J.  Eq.  604;  Blake  v.  granting  such  an  application  is  cured 

Domestic  Mfg.  Co.,  (N.  J.  1898)  4r  Atl.  by  a  refusal   to   vacate  it  after  fully 

Rep.   376;    Krause    v,   Maliga    Glass,  hearing  all  parties  who  are  entitled  to 

etc.,  Co.,  (N.  J.  1891)  21  Atl.  Rep.  932;  notice. 

Grinnell  v.  Merchants'  Ins.  Co.,  16  N.  NeooMary  AllogationB.  —  A  petition  for 

J.  Eq.  283;  People  v.  Security  L.  Ins.,  an  order  directing  the  receiver  to  pay  a 

etc.,  Co.,  79  N.  Y.  267.    See  also  Abra-  claim  must  show  that  he  has  funds  in 

ham  V.  Mercantile  Trust,  etc.,  Co.,  86  his  hands  which  can  be  thus  applied. 

Md.  254,  82  Md.  535;    Matter  of  Har-  Empire  Distilling  Co.  v,  McNulta,  77 

mony  F.  &  M.  Ins.  Co.,  45  N.  Y.  310,  Fed.  Rep.  700. 

affirmimg  (Supm.  Ct.  Spec.  T.)  9  Abb.  It  is  sufficient,  however,  if  it  shows 

Pr.  N.  S.  (N.  Y.)  347;    Atty.-Gen.  v,  that  such  a  fund  has  accumulated  and 

Continental  L.  Ins.  Co.,  88   N.  Y.  77;  passed  into  the  hands  of  a  receiver;  if 

Smith  v.  Manhattan  Ins.  Co.,  4  Hun  it  has  already  been  disposed  of,  that  is 

(N.  Y.)  127;  Paxton  v,  Vincennes  Mfg.  matter  of  defense.     Veatch  v.  Ameri- 

Co.,  20  Ind.  App.  253.  can  L.  &  T.  Co.,  55  U.  S  App.  191, 

In  Massaohnsetts  such  an  application  affirming  on  rehearing,  49  U.  S.  App. 

made  in  the  Supreme  Judicial  Court  is  191. 

a  special  application  and  should  be  left  In  a  railroad  receivership  a  petition 

to  the  determination  of  a  single  justice,  by  a  mortgagee  having  a  prior  lien,  for 

Fogg    V.    Supreme    Lodge,    etc.,    159  the  payment  of  interest  thereon,  will 

Mass.  9.  not  be  granted  where  the  receiver  in 

Few  Jersey  Statute.  —  The  limit  placed  operating  the  road  has    lawfully  io- 

by  the  Corporation  Act  1896,  §  75,  on  curred  debts  that  must  be  paid,  unless 

the  time  within  which  claims  may  be  it  alleges  that  a  foreclosure  of  the  first 

filed,  is  for  the  benefit  of  diligent  cred-  mortgage  will  dismember  the  system 

itors,  and   if   they  consent   to   claims  and  destroy  the  earning  capacity  of  the 

being  filed  thereon,  no  other  persons,  property.     Cleveland,  etc.,  R.  Co.  v, 

though  interested  in  the  fund,  can  ob-  Knickerbocker  Trust  Co.,  64  Fed.  Rep. 

ject.     In  re  Marx,  (N.  J,  1899)  43  Atl.  623. 

Rep.  981.  Xffset  of  Answer.  —  The  issues  made 

1.  Doane  v,  Corbin,  44  111.  App.  465,  by  such  a  petition  must  be  supported 

where  the  court  said:    *'  To  take  out  by  proof   unless  they  have   been  ad- 

of  the  fund  in   the   receiver's  hands,  mitted  by  the  adverse  party.     Smith  v. 

where  it  is  held  for  the  benefit  of  the  Mason,  54  111.  App.  258. 

oarty  ultimately  entitled,  the  sum  of  S.  Herring  v.   New  York,   etc.,    R. 

$5,614.05  on  a  mere  motion,  and  devote  Co.,  105  N.  Y.  340;  People  v.  Security 

it  to  the  payment  of  the  fees  of  the  solic-  L.  Ins.,  etc.,  Co.,  79  N.  Y.  267;  Atty.- 

itors  of  one  of  the  parties  to  the  litiga-  Gen.  v.   North    America  L.   Ins.  Co., 

tlon,  before  the  right  of  that   party  to  82  N.  Y.  172,  wherein  it  is  said' that  the 

any  portion  of  the  fund  had  become  receiver  "  is  supposed  10  be  impartial 

established,  was  to  anticipate  the  result  between  the  several  claimants  upon  the 

of  the  liligalion,  and  the  order  to  that  funds,  and  yet  he  may  intervene  to  see 

effect  was   premature.      15   Am.   and  that  no  injustice  is  done  to  any  one  and 

Eng.  Encyc.  of  Law  890;  2   Daniell's  that  the  funds  are  properly  protected, 

Ch.    Pr.    1599  and   note  7;   Coates  v.  disposed  of,  and  administered.    Bockes 

Cunningham,  80  111.  467.''  e/.  Hathorn,  78   N.  Y.  222.      In  such 

Bz  Parte  Order.  —  In  Halpin  v,  Mu-  cases  the  claimants  do  not  all  usually 
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does  not  devolve  exclusively  on  him.  A  claimant  is  a  proper 
party  to  the  suit  to  the  extent  that  he  may  contest  other  claims, 
since  their  allowance  will  lessen  his  chances  of  being  paid  in  full.^ 

Ponont  Whom  tho  BoeoiYor  SeproMnts,  however,  cannot  take  the  con- 
trol of  proceedings  out  of  his  hands,  whether  they  are  applications 
in  the  receivership  suit  or  independent  actions.* 

(b)  Xmployoe  of  BoeoiTer.  —  Where  a  business  over  which  a  receiver 
is  appointed  is  to  be  continued  by  him  during  the  progress  of  the 
litigation,  as  is  the  case  in  railroad  receiverships,  his  employees 

appear  before  the  referee  by  counsel,  hereafter,  the  ordinary  proceedings  of 

They  may  choose  to  rely  upon  the  pro-  the  receivers  may  safely  await  the  time 

tection  the  receiver,  as  their  trustee,  when  their  accounts  and  transactions 

will  give  them;  and  that  he  may  afford  are  sent  to  the  master  for  tnvesilga- 

them  such  protection,  he  may  appear  tion.     Under  the  practice  in  this  cir- 

before  the  referee,  file  exceptions  to  his  cuit,  the   master  gives  notice  of   the 

report,  and  appeal  from  any  order  or  opening  of    the  hearing  before  him, 

decree  made  at  any  stage  of  the  pro-  touching  the  receivers*  administration, 

ceedings,  affecting   the   funds  in  his  to  all  who  have  filed  claims,  or  to  their 

charge."  representatives,  and  abundant  oppor- 

Dofonies  of  Beoeiyer.  —  The  receiver,  tunity  is  afforded  to  all  who  are  inter- 
representing  the  estate,  has  a  right  to  ested  either  as  direct*  distributees  of 
the  benefit  of  any  defense  which  he  could  the  New  York  assets  or  as  distributees 
have  made  if  a  bill  had  been  filed  by  of  whatever  surplus  fund  may  be  left 
the  claimant  inequity  or  an  action  had  for  transmission  to  the  court  of  orig- 
been  brought  at  law  to  establish  it.  inal  jurisdiction.  The  ordinary  dis- 
Richmond  v.  Irons,  121  U.  S.  27.  bursements  of  receivers  in  collecting 

1.  Richmond  v.  Irons,  121  U.  S.  27;  and  preserving  a  fund  are  of  such  a 
Biddle  Purchasing  Co.  v.  Port  Town-  character  as  not  to  require  any  special 
send  Steel  Wire,  etc.,  Co.,  16  Wash,  investigation  in  advance  of  this  one  by 
681;  People  V.  Security  L.  Ins.,  etc.,  the  master,  the  bond  in  each  case  being 
Co.,  79  N.  Y.  267;  Matter  of  Globe  Ins.  made  sufficiently  large  to  insure  a  re- 
Co.,  6  Paige  (N.  Y.)  102;  Hawkins  v^  sponse  to  whatever  sums  may  be  sur- 
Dale,  95  Ga.  512;  Morehead  v.  Striker,  charged  upon  the  account.  No  distri- 
82  Fed.  Rep.  1003;  Sands  v,  Greeley,  bution  by  the  receivers  is  made  until 
80  Fed.  Rep.  195;  Voorhees  v.  Indian-  the  master  has  investigated  and  made 
apolis  Car,  etc.,  Co.,  140  Ind.  220;  his  report;  and  thus,  upon  his  invest!- 
Smith  V,  National  Credit  Ins.  Co.,  72  gation,  the  creditor  who  has  filed  a 
Minn.  364.  claim,  whether  it  be  allowed  or  dis- 

Doftoso  by  Forties  Intoreotod.  —  "If  allowed,  may  have  the  opportunity  of 

the  receivers  disallow  the  claim,  and  questioning  the  propriety  of  allowing 

referees  are  appointed,  although   the  any  other  claim  or  claims."    Sands  9. 

receivers  may  permit  those  for  whose  Greeley,  80  Fed.  Rep.  195. 

benefit  the  defense  against  the  claim  is  Costs. —  In  such  opposition  to  claims 

made  to  manage    that    defense,    this  costs   will  not  be  allowed  contesting 

must  be  done  under  the  direction  of  creditors  where  the  receiver  is  also  de- 

the  receivers;    and  there  cannot  be  a  fending  although  the  claim  is  defeated, 

compromise    without   their  consent."  People  v.  Security  L.  Ins.,  etc.,  Co.,  71 

Atty.-Gen.   v.   Life,  etc.,   Ins.   Co.,  4  N.  Y.  222,  where  the  court  said:    "In 

Paige  (N.  Y.)  224.  this  case  we  ought  not  to  grant  but  one 

In  Fedoral  Govrti.  —  "Counsel  for  bill  of  costs,  and  that  belongs  to  the 
nonresident  creditors  further  insists  receiver  in  relief  of  the  fund  in  his 
that,  in  addition  to  the  opportunity  of  hands;  and  as  he  is  the  only  real  con- 
formally  presenting  their  claim  to  testant  and  litigant,  the  only  party 
share  in  the  proceeds,  they  are  entitled  whose  presence  is  enforced  and  is 
to  be  put  in  a  position  where  they  may  necessary,  he  has  a  claim  paramount 
criticise  or  object  to  the  claims  of  to  that  of  volunteers." 
others,  and  may  examine  and  dispute  2.  Driver  v,  Lanier,  (Ark.  1899)  49  S. 
the  propriety  of  the  receivers'  conduct.  W.  Rep.  816;  Castleman  v.  Temple- 
Except  io    one    respect,  to  be  noted  man,  87  Md.  546;  Bryan  v.  Castlemao, 
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are  entitled  to  present  their  grievances  to  the  court ;  *  and  before 
any  order  is  made  affecting  them,  they  should  be  notified  and 
heard.* 

(7)  Notice  of  Application.  —  Notice  of  an  application  for  leave 
to  sue  a  receiver  must  be  given  to  him,  but  parties  to  the  action 
need  not  be  notified.^ 

c.  Owner  and  Receiver  as   Defendants  in  Original 

Suits  —  (i)  Their  Relations  Generally.  —  The  receiver  is  not  the 
agent  of  the  person  over  whose  property  he  is  appointed  or  of 
any  other  party,  but  an  officer  of  the  court,  and  the  rules  regu- 

87   Md.    555;    Scott  V,   Chambers,    62  coarse  of  the  opinion  doubted  whether 

Mich.     532;     Capecci    v,     Alladio,     8  the  proceeding  was  an  adversary  one 

Wash.  637.  in  the  legal  sense  entitling  the  parties 

1.  Guarantee    Trust,    etc.,     Co.     v.  to    recourse    against  whatever    order 

Philadelphia,   etc.,    R.   Co.,  69  Conn,  might  be   made   by  the   court  at  the 

709;    Thomas   v.  Cincinnati,   etc.,    R.  hearing.     The  court  said,  citing  sev- 

Co.,   62   Fed.    Rep.   66q;     Continental  eral  cases  dealing   with   this   matter: 

Trust  Co.   V.  Toledo,  etc.,  R.  Co.,  59  *' If  these  decisions  go  farther  than  the 

Fed.  Rep.  514;  In  re  Higgins,  27  Fed.  recognition  of  the  admitted  power  of  a 

Rep.  443.  court  to   adjudicate  and  enforce  con> 

ifrooednreonBaohApplioations.  —  "The  tracts  its  officer  has  made,  and  to  di- 

persons  employed  by  him  occupy  such  rect  his  conduct  as  to  the   terms  of 

a  relation  to  ihe  court  that  in  a  contro-  those  he  shall  make,  they  would  seem 

versy  between  them  and  the  receiver  to  involve  a  power  in  the  court  over  all 

concerning  any  alleged  wrongs  and  in-  persons  who  may  be  employed  by  the 

juries  committed  by  him,  they  may  be  receiver,  inconsistent  with  that  individ- 

heai(d  by  the  court  upon  a  proper  ap-  ual   freedom  of  action    and    contract 

plication  being  made.     When  such  ap-  deemed  essential  in  all  other  relations, 

plication  is  made,  it  becomes  the  duty  We  express  no  opinion  on  this  ques- 

of  the  court  to  consider  the  same,  and,  tion;  although  apparently  involved,  it 

if  the  allegations  are  of  a  character  to  has  not  been  raised  by  the  parties." 

make    it    proper   to  further    consider  8.  U.  S.  Trust  Co.  v.  Omaha,  etc., 

them,  the  receiver  should  be  required  R.  Co.,  63  Fed.  Rep.  737,  citing  Ames  v. 

to  file  an  answer  thereto.     The  court  Union  Pac.  R.  Co.,  62  Fed.  Rep.  7. 

will  then  be  able  to  determine  from  Report  of  Haster.  —  Where  the  ques- 

such  pleadings  whether  the  issue  be-  tion  of  the  reduction  of  the  wages  of 

tween  the  parties  is  of  such  a  character  employees  has  been  referred  to  a  mas- 

as  to  make  it  proper  to  hear  testimony  ter  to  find  the  facts,  his  report  is  not 

and  make  a  formal  investigation  either  final  as  to  the  justice  or  injustice  of  the 

by  reference  to  a  master  or  by  hearing  reduction,  but  the  court,  while  giving 

witnesses  in  open  court."     Continental  great  weight    to  it,   must  decide  for 

Trust  Co.  V.  Toledo,  etc.,   R.  Co.,  59  itself  and  record  its   own  judgment. 

Fed.  Rep.  514.  U.  S.  Trust  Co.  v.  Omaha,   etc.,   R. 

Not  a  Matter  of  Bight.  —  Such  an  ap-  Co.,  63  Fed.  Rep.  737.    See  generally 

plication  is  one  addressed  purely  to  the  article  References, /^jA 

discretion  of  the  court,  and  the  hearing  8.  Farwell  v.  Great  Western  Tel.  Co., 

thereon  is  not  a  judicial  hearing  which  161  111.  522,  reversing  on  other  grounds 

assumes  any  legal  right  on  the  part  of  47  111.  App.  579;  Noe  v.  Gibson,  7  Paige 

the  employees  to  continue  in  the  em-  (N.   Y.)  513;    Matter    of    Commercial 

ployment  of  the  receiver.     Thomas  v.  Bank,  35  N.  Y.  App.  Div.  224;  Potter 

Cincinnati,  etc.,  R.  Co.,  62  Fed.   Rep.  v.  Bunnell,  20  Ohio  St.  150. 

669.  Application  for  Leave  to  Ime  Ezeea- 

In    Guarantee    Trust,    etc.,    Co.   v,  tion.  —  This  rule  applies  where  the  ap- 

Philadelphia,   etc.,   R.   Co.,  69  Conn,  plication  made  to  the  court  is  one  for 

709,  an  appeal  was  taken  by  the  re-  leave  to  issue  execution  upon  the  prop- 

ceiver  from  an  order  entered  on  such  erty  in  the  hands  of  a  receiver.     Mat- 

an  application    adverse  to    him.     No  ter  of  Thompson,  10  N.  Y.  App.  Div. 

question  was  raised  as  to  the  propriety  40,  cited  in  Schloss  v,  Schloss,  14  N.  Y. 

of  the  appeal,   but  the  court  in  the  App.  Div.  333. 
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lating  the  relations  of  principal  and  agent  as  parties  to  actions 
are  inapplicable.^ 

(2)  When  Not  a  Question  of  Parties.  —  If  the  cause  sued  upon 
arises  out  of  an  act  or  transaction  of  the  receiver,  or  if  it  accrued 
against  the  owner,  but  is  not  one  which  can  be  proved  against 
the  fund  or  which  otherwise  affects  the  property,  the  question  is 

generally  one  of  liability  merely  and  not  of  parties,  and  does  not 
come  within  the  scope  of  this  work.* 

1.  Ohio,  etc.,   R.   Co.   v,   Davis,  23  unless  the  receiver  actually  participated 

Ind.  553:    Matter  of  George  Mather's  in  the  act,  and  where  the  latter  is  sued 

Sons'  Co.,  52   N.  J.  Eq.  607;  Metz  v,  under  the  doctrine  respondeat  superior^ 

Buffalo,  etc.,  R.  Co.,  58  N.  Y.  61;  An-  the  employee  cannot  be  joined   with 

derson   v,  Buffalo,  etc.,  R.  Co.,  2  Pa.  him.     Gableman   r.    Peoria,    etc.,   R. 

Co.  Ct.  402;  Missouri,  etc.,  R.  Co.  v,  Co.,  82  Fed.  Rep.  790;  Landers  v,  Fel- 

McFadden,  8qTex.  145;  Missouri,  etc.,  ton,  73  Fed.  Rep.  311,  citing  "^^xktlv, 

R.  Co.  V,  Wood,  (Tex.  Civ.  App.  1899)  Cincinnati,  etc.,   R.  Co.,  72  Fed.  Rep. 

52  S.  W.  Rep.  93;  Daube  v,  rhiladel-  637.     See  also  generally  articles  Mas- 

phia  Coal,  etc.,  Co.,  46  U.  S.  App.  591;  ter  and  Servant,  vol.  13,  p.  921;  Prin- 

Mercantile  Trust  Co.  v.  Pittsburg,  etc.,  cipal  and  Agent,  vol.  16,  p.  894,  note, 

R.   Co.,   29    Fed.    Rep.   732;    Dow   v,  ^2S2k%X9k^\i  Form  of  Action, 

Memphis,  etc.,  R.   Co.,  20  Fed.   Rep.  Joinder  of  Owner  and  Beoeiven  as  Par- 

260;    Texas,  etc.,   R.  Co.  v.  Rust,  17  ties.  —  Where  a  joint  action  is  brought 

Fed.  Rep.  282:   Burt  v.  Bull,  (1895)  i  against  the  owner  of  the  property  and 

Q.  B.  276,  cited  in  In  re  Flowers,  (1897)  the  receiver,  the  petition  is  not  demur- 

I  Q.  B.  14;  Owen  r.  Cronk,  (1895)  i  Q.  rable  on  the  statutory  ground  that  it 

B.  265;    Gardner  v,  London,  etc.,  R.  shows  a  defect  of  parties,  which  refers 

Co.,  L.  R.  2  Ch.  201;  Bacup  r.  Smith,  only  to  lack  of  parties,  and  not  excess. 

44  Ch.  D.  395.  The  plaintiff  has  a  right  to  prosecute 

Action  for  Poiseesion  of  Baal  Estate  —  his  action  against   both   and   recover 

New  York  Statute,  —  Where  a  receiver  judgment  against  whichever  the  proof 

is  in  possession  of  real  estate  an  action  may  show   is  liable.     Union  Pac.  R. 

under  Code  Civ.  Pro.  N.  Y.,  §§  1638,  Co.  v.  Smith,  59  Kan.  80. 

1639,   to  settle  rights  in  it,  cannot  be  Where  a  General  Verdict  Is  Returned 

brought,  since  the  receiver  is  not  the  in  such  a  case,it  will  be  construed  as  a 

agent  or  tenant  of  the  plaintiff  so  as  to  verdict  against  the  one  on  whom  the 

give  him  the  necessary  possession  re-  proof  affixed  liability;  and  if  judgment 

quired  by  those  sections.     Walker  t/.  has  been  entered  against  both  it  will 

Pease,  (Supm.  Ct.  Spec.  T.)  17   Misc.  be  correspondingly    modified   and  al- 

(N.  Y.)  415.  lowed  to  stand.      Union  Pac.    R.  Co. 

Seoeiven  Purporting  to  Contract   for  v.  Smith,  59  Kan.  80. 

Owner.  —  Where  receivers,   instead  of  Suit  Agidnst  Seoeiver  for  Act  of  Frede- 

contracting  as  such  officers,  enter  into  cesser.  —  An  action  against  a  receiver 

written  contracts  which  purport  to  be  being  in  the  nature  of  an  action  in  rem 

the  contracts  of  the  owner  whom  they  against  the  property  in  his  possession, 

do  not  represent  for  such  purposes,  an  he  maybe  sued  for  a  tort  committed  by 

action  thereon  may  be  brought  against  his  predecessor  in  office.     McNulta  v, 

them  personally,  as  against  an  agent  Lockridge,  137  III.  270,  32  111.  App.  86, 

under  similar  circumstances,  for  breach  affirmed  in  141  U.  S.  327;  Northern  Pac. 

of  warranty  of  authority.     De  Grelle  K.  Co.  v,  Heflin,  83  Fed.  Rep.  93.     See 

V.  Bull,  10  Reports  97,  i  Manson  1(8.  also  Jones  v,  Schlapback,  81  Fed.  Rep. 

See  generally  article   Principal  and  274:  State  v.  Port  Royal,  etc.,  R.  Co., 

Agent,  vol.  16,  p.  906.  84  Fed.  Rep.  67. 

S.  See  generally  title  Receivers^  Am.  On  the  other  hand,  it  seems  that  re- 

and  Eng.  Encyc.  of  Law.  lief  upon  contracts  made  by  a  former 

Action  for  Injury  Caused  by  Employee  of  receiver  can  only  be  had  by  application 

Seoeiver.  —  Where  an  injury  has  been  in  the  receivership  suit,  and  not  by  an 

caused  by  the  negligence  or  wrongful  original  action.     Kerr  v.  Little,  39  N. 

act  of  the  agent  or  employee  of  a  re-  J.  Eq.  83,  42  N.  J.  Eq.  528. 

ceiver,  the  cause  of  action  is  not  joint  Plea  of  General  Inue.  —  In  an  action 
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Bftilroad  BaodTtnliipt.  — An  action  on  a  cause  that  accrued  during 
a  receivership  over  railroad  property  may  be  maintained  against 
the  person  or  corporation  succeeding  at  its  close  to  the  title, 
where  it  is  alleged  and  proved  that  substantial  sums  representing 
earnings  were  expended  by  the  receiver  in  betterments.* 

(3)  Claims  Against  Owner  Affecting  the  Estate  —  (a)  In  eonmO. 
—  On  the  other  hand,  if  the  cause  of  action  accrued  against  the 
owner  and  is  one  affecting  the  estate  in  the  possession  of  the 
receiver,  the  question  resolves  itself  into  one  of  parties  as  well. 

(b)  Boing  Owner. —  In  such  case  the  owner,  whether  a  natural 
person  or  a  corporation,  may  be  sued  in  the  absence  of  a  statute 
or  an  injunction  prohibiting  it,  the  judgment  or  decree  to  be  exe- 
cuted in  the  receivership  suit,  or  upon  leave  of  court,  in  the 
action  where  rendered.* 

against  the  owner  on  a  cause  of  action  Tex.     421;    Texas,    etc.,    R.    Co.    p. 

incurred  by  the   receiver,  evidence  of  Bloom,  60  Fed.  Rep.  979. 

the  receivership  may  be  introduced  un-  See  also  supra,  XI.  4.  Actions  By  or 

der  a  plea  of  the  general  issue.     Day-  Against  Receivers, 

hoff    V,    International,   etc.,    R.    Co.,  Texas  Statato.  —  In  an  action  under 

(Tex.  Civ.  App.   1894)  26  S.  W.  Rep.  Rev.  Stat.  1895,  p.  307,  art.  1478,  which 

517;    Ohio,  etc.,   R.  Co.   v,  Davis,  23  provides   that  if   the  receiver  is  dis- 

Ind.  553.     See  also  Bell   v,  Indianap-  charged  and  the  property  is  returned 

olis,  etc.,  R.  Co.,  53  Ind.  57.     But  the  to  the  owner  without  a  sale,  the  latter 

defense     has     also    been    specifically  shall  be  liable  on  such  causes  of  action, 

alleged.    Ohio,  etc.,  R.  Co.  v.   Fitch,  the  petition  must,  in  addition  to  alleg- 

20  Ind.  498;  Ohio,  etc.,  R.  Co.  v.  An-  ing  these  facts,  allege  those  necessary 

derson,  10  111.  App.  313.  to  constitute  a  cause  of  action  before 

1.  Mississippi,  —  Mobile,  etc.,  R.  Co.  the  law  was  passed.     Missouri,  etc,  R. 

V.  Davis,  62  Miss.  271,  26  Am.  &  Eng.  Co.  v,  McFadden,  89  Tex.  145;  Texas, 

R.  Cas.  425.  etc.,  R.  Co.  v.  Adams,   78  Tex.  372; 

Texas, — San  Antonio,  etc.,  R.   Co.  Missouri,  etc.,  R.  Co.  v.  Wood,  (Tex. 

9.  Bowles,  88  Tex.  634;  Houston,  etc..  Civ.  App.  1899)  52  S.  W.  Rep.  93;  Day- 

R.    Co.    V,    Crawford,    88    Tex.   277;  hot!  c.  International,  etc.,  R.  Co.,  (Tex. 

Texas,   etc.,   R.   Co.    v,    Huffman,  83  Civ.   App.   1894)    26  S.  W.   Rep.   517. 

Tex.  286;  Texas,  etc.,  R.  Co.  v.  Com-  See  also  Howe  v,  St.  Clair,  8  Tex.  Civ. 

stock,  83  Tex.  537;  Texas,  etc.,  R.  Co.  App.  loi.  But  see  r^ii/ra.  International, 

V,  Brick,  83  Tex.  526;  Boggsv.  Brown,  etc.,  R.  Co.  v.  Cook,  16  Tex.  Civ.  App. 

82   Tex.   41;    Texas,    etc.,    R.    Co.    v,  386,   (Tex.  Civ.  App.   iSqs)  33  S.  W. 

Geiger,  79  Tex.  15;  Texas,  etc.,  R.  Co.  Rep.   888;  Yoakum   v.  Kroeger,  (Tex. 

V,  Miller,  79  Tex.  81;  Texas  Pac.  R.  Civ.    App.    1894)  27   S.   W.  Rep.  953; 

Co.  V,  Johnson,  76  Tex.  421,  affirmed  Bonner  v,  Blum,  (Tex.  Civ.  App.  1894) 

151   U.  S.  81;    Texas  Pac.   R.  Co.  v,  25  S.  W.  Rep.  60. 

Overheiser,  76  Tex.  437;    Texas  Pac.  S.  Gay  r.  Brierfield  Coal,  etc.,  Co., 

R.  Co.  V,  Griffin,  76  Tex.  441;  Brown  94  Ala.  303;  Manufacturers  Paper  Co. 

V,  Gay,  76  Tex.  444;  Ryan  v.  Hays,  62  v,  Lindblom,  80  111.  App.  267;  Pringle 

Tex.  42;  Hicks  v.  International,  etc.,  v.    Wool  worth,   90    N.   Y.    502,   citing 

R.  Co.,  62  Tex.  38;  Crawford  v,  Hous-  Kincaid   v,   Dwinelle,    59   N.    Y.   548; 

ton,  etc.,  R.  Co.,  89  Tex.  89;  Ray  v,  Daisy  Roller  Mills  v.  Ward,  6  N.  Dak. 

Dillingham,  (Tex.  Civ.  App.  1897)  41  317;  Allen  z/.  Olympia  Light,  etc.,  Co^ 

S.  W.  Rep.  188;  Holman  v,  Galveston,  13  Wash.  307;  Houston,  etc.,  R.  Co.  v, 

etc.,   R.  Co.,   14  Tex.  Civ.  App.  499;  State,  (Tex.  Civ.  App.  1896)  39  S.  W. 

Eddy  V,  Prentice,  8  Tex.  Civ.  App.  58;  Rep.   390;    Mechanics'   Nat.   Blank  v. 

Howe  V,  St.  Clair,  8  Tex.  Civ.  App.  Landauer,  68  Wis.  44;  Chemical  Nat. 

loi;  Dillingham  v,  Kelly,  8  Tex.  Civ.  Bank  v,  Hartford  Deposit  Co.,  161  U. 

App.    113;    Missouri,   etc.,    R,   Co.  v.  S.  i,  affirming  156  111.  522,  58  III.  App. 

Chilton,  7  Tex.  Civ.  App.  183.  256;    National    Pahquioqne    Bank    v. 

United  States,  —  Texas,  etc.,  R.  Co.  Bethel  First  Nat.  Bank,  36  Conn.  325, 

V,  Johnson,  151  U.  S.  81,  affirming  76  affirmed    14  Wall.  (U.   S.)  383;    Pine 
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(o)  iaing  BeodTtr.  —  The   claimant   may,  however,    upon   leave 
of  court,  sue  the  receiver  directly  with  the  same  result;  and 

he  is  generally  a  proper  though  not  a  necessary  party  where  the 
action  is  brought  against  the  owner.* 

Lake  Iron  Co.  v.  La  Fayette  Car  Woiks,  was  also  a  necessary  party,  as  it  was 
53  Fed.  Rep.  853;  Wichita  Nat.  Bank  through  him  that  the  amount  which 
V.  Smith,  72  Fed.  Rep.  568.  See  also  might  be  adjudged  against  the  direct- 
Wheeler  f.  Clinton  Canal  Bank,  Harr.  ors  was  to  be  collected  and  paid  over; 
(Mich.)  449.  the  presence  of  both  of  these  parties 

Betting  Aside  Judgment  Agaisit  Owner,  was  necessary  to  a  final  determination , 

—  An  application  to  set  aside  a  judg-  of  the  controversy." 

ment  against  a  national  bank  and  00-  Oljeotioa   to    Hoi^oiBder    ef   BeeeJTer 

tained  by  a  default  upon  a  claim  re-  WaiTed.  —  Failure  to  join  the  receiver 

jected    by  the  bank's   receiver,   made  as  a  party  must  be  raised  in  the  proper 

under  Code  Pro.  Wash.,  §  221  (Bal.  time  and  manner  or  it  will  be  waived. 

Code,  g  4953),  comes  too  late  if  brought  Kirkpatrick   v.  Corning,  38  N.  J.  Eq. 

more  than  a  year  after  the  receiver  had  234;  Buda  Foundry,  etc.,  Co.  v,  Colum* 

obtained  knowledge  of  it.     Denton  v.  bian  Celebration  Co.,  55  111.  App.  381. 

Merchants'  Nat.  Bank,  18  Wash.  387.  In  Pennsvlvania  it  has  been  held,  on 

1.  Illinois.  —  Chemical  Nat.  Bank  v,  the  authority  of  McNulta  v.  Loch  ridge, 

Hartford  Deposit  Co.,  156  111.  522,  58  141  U.  S  327,  that  the  proper  way  to 

III.  App.  256,  a/jHrming  x6i   U.  S.  i;  bring  an  action  against  a  corporation 

Heffron  v.  Gage,  149  III.  182.  whose  property  is  in  the  custody  of  a 

Iowa,  —  State  Bank  v.  McElroy,  Z06  receiver  is  to  bring  it  against  the  cor« 

Iowa  258;  Hedrick  v.  McElroy,  (Iowa  porationby  itsname'*  in  thehands  of '* 

1898)  76  N.  W.   Rep.  716;    Weigen  v,  or  **  in  the  possession  of  **  a  receiver. 

Council  Bluffs  Ins.  Co.,  104  Iowa  410;  without  stating  the  name  of  the  indi" 

Allen  V,  Central  R.  Co.,  42  Iowa  683;  vidual  who  happens  to  be  the  receiver. 

Turner  v,  Keokuk  First  Nat.  Bank,  26  as  that  form   would  more  accurately 

Iowa  562.  represent  the  correct  status  of  the  de- 

Missouri,  —  Combs     v.    Smith,     78  fendant,  "  for  the  personnel  of  the  re- 
Mo.  32.  ceiver  is  subject  to  repeated  change  and 

New  York. — Green  v.  WalkiU  Nat.  is  therefore   unimportant."     Real  Et- 

Bank,  7  Hun  (N.  Y.)  63.  tate  Title  Ins..  etc.,  Co.  v.  Mahoning 

Texas,  —  San  Antonio,  etc.,  R.  Co.  v.  Rolling  Mill  Co.,  6  Pa.  Dist.  409;  Mer- 

Ruby,   80  Tex.    172;     Dallas    Consol.  chants'   Nat.   Bank   v.  Binder,   6   Pa. 

Traction   R.   Co.   v.   Hurley,   10  Tex.  Dist.  633. 

Civ.  App.  246;  Howe  v,   Harding,  76  Although  the  action  is  thus  brought 

Tex.  17.  the  writ  should  be  served  on  the  re- 

United  States,  —  Speckart  v.  German  ceiver  because  he  is  the  representative 
Nat.  Bank,  85  Fed.  Kep.  12;  Denton  v,  of  the  corporation  in  dealing  with  its 
Baker,  79  Fed.  Rep.  189  [citing  Case  v,  property.  Merchants  Nat.  Bank  v. 
Citizens'  Bank,  100  U.  S.  446];  Finance  Binder,  6  Pa.  Dist.  633* 
Co.  V,  Charleston,  etc.,  R.  Co.,  46  Fed.  Beceiver  of  National  Bank.  —  In  Den- 
Rep.  508:  Bethel  Bank  v,  Pahquioque  ton  v.  Baker,  79  Fed.  Rep.  189,  which 
Bank,  14  Wall.  (U.  S.)  383,  affirming  36  was  an  action  to  establish  the  validity 
Conn.  325.  See  also  While  v,  Knox,  of  a  claim  against  an  insolvent  bank 
III  U.  S.  784;  Van  Antwerp  v,  Hul-  in  the  hands  of  a  receiver,  the  rule  as 
burd,  8  Blatchf.  (U.  S.)  282,26  Fed.  to  the  proper  parties  defendant  is  given 
Cas.  No.  16,827.  as  follows:  "  It  results,  we  think,  from 

Contra.  —  Some  cases  have  held  that  the  decisions  of  the  Supreme  Court  to 

the  receiver  is  a  necessary  party,  even  which  we  have  referred,  that  an  action 

in  such  actions.     Kirkpatrick  v.  Corn-  to  establish  the   validity   of  a  claim 

ing,  38  N.  J.  Eq.  234;  Kirkpatrick  v,  against    an    insolvent    bank    may  be 

McElroy,  41   N.  J.   Eq.   539;    Burk  v,  brought  in  a  court  of  competent  jurit- 

Muskegon  Mach.,  etc.,  Co.,  98  Mich,  diction  against  both  the  insolvent  bank 

614;  Buda  Foundry,  etc.,  Co.  v,  Colum-  and  the  receiver,  or  against  the  inoolv- 

bian  Celebration  Co.,  55  111.  App.  381;  ent  bank  or  the  receiver;  and  if  against 

Brinckerhoff    v.    Bostwick,   88   N.   Y.  the  receiver  either  Jointly  with  the  in- 

52,  wherein  it  is  said  that  "  the  receiver  solvent  bank  or  against  him  only,  h« 
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Whoro  tho  Booeivor  Is  Only  a  Proper  Party,  he  should  not  be  permitted 

to  come  into  an  action  s^ainst  the  owner  unless  there  is  some- 
thing to  be  gained  thereby,  but  leave  to  do  so  rests  within  the 
discretion  of  the  court.* 

may  be  directed  by  the  judgment  in  papers,  etc.,  its  receiver  is  not  a  neces- 

the  action  to  recognize  the  claim,  and  sary  party,  although  the  property  is  in 

to  provide  for  its  payment  along  with  his  custody.      Com.   v,    Philadelphia, 

the  other  claims  against  the  bank;  and  etc.,  R.  Co.,  3  Pa.  Dist.  115.     But  see 

if  against  the  insolvent  bank  only,  it  is  Maxwell  v.  Manitoba,  etc.,  R.  Co.,  11 

binding  upon  the  receiver,  unless  void  Manitoba  149. 

"by  reason  of  fraud  or  collusion."  Protecting  Constitutional  Rights. —  In 

ComptroUflr   and    Treasurer  of  United  an  original  action  brought  by  the  pres- 

States.  —  In  an  action  by  a  stockholder  ident  of  a  national  bank  against  its  re- 

against  a  receiver  to  recover  back  an  ceiver  to  obtain  possession  of  a  trunk 

assessment  made  by  the   comptroller  of    private   papers  contained    in    the 

and  paid  by  the  plaintiff  because  of  an  vault  of  the  bank,  and  for  an  injunction 

erroneous  belief  as  to  his  liability,  the  to  prevent  the  use  of  the  papers  as  evi- 

comptroller  and  the  treasurer  of  the  dence  in  a  criminal  charge  against  him. 

United  States  are  not  necessary  par-  while  the  plaintiff  is  entitled  to  relief 

ties.     Brown  v,   Tillinghast,   84  Fed.  under  the  Fourth  and   Fifth   Amend- 

Rep.  71.  ments  of  the  Federal  Constitution,  yet. 

Trespass  to  Try  Title.  —  The  receiver  as  he  has  voluntarily  submitted  his 

of  a  railroad  need  not  be  made  a  party  rights  to  a  court  of  equity  and  asked  for 

defendant    in     trespass     to    try    title  affirmative  relief,  a  master  will  be  ap- 

against    the  corporation   under    Rev.  pointed  to  secretly  examine  the  papers, 

Star.  Tex.,  art.  4788-4790.     If  he  is  a  and  such  as  are  the  property  of  the  bank 

proper  party  by  reason  of  his  being  the  will  be  retained,     rotter  v,    Beal,  49 

landlord  of  the  premises,  or  bound  to  Fed.  Rep.  793,  distinguishing  Boyd  v. 

any  of  the  defendants  by  having  war-  U.  S.,  116  U.  S.  616. 

ranted   the  title,  or  because  the  title  1.  National  Park  Bank  v.  Goddard, 

thereto  has  become  vested  in  him,  he  65  Hun  (N.  Y.)626,  20  N.  Y.  Supp.  499, 

can  be  made  a  party  on  motion  of  the  526,  66  Hun  (N.   Y.)  627;  Hedrick  v, 

defendants    or    on    his    own    motion.  McElroy,  (Iowa  1898)  76  N.  W.  Rep. 

Houston,  etc.,  R.  Co.  v.  State,  89  Tex.  716;    Mechanics'    Nat.    Bank   v.   Lan- 

294.  dauer,  68  Wis.  44. 

After  Bisoharge    of  Beceiver.  —  A  re-  *' The  mere  fact  that  A  is  the  assignee 

ceiver  is  neither  a  proper  nor  necessary  or  the  receiver  of  B,  whether  these  be 

party  defendant  to   actions  involving  natural  or  artificial  persons,  will  not 

the   property  after  he  has  been  fully  justify  a  creditor  of  B  in  bringing  A 

discharged,   Bayles  v.  Kansas  Pac.  R.  as  a  party  into  every  suit  against  B, 

Co.,  13  Colo.   iSi,  40  Am.  &  Eng.  R.  or  where  the  rights  and  the  remedies 

Cas.,  42,  2  Int.  Com.  Rep.  643;  San  of  the  plaintiff,  so  far  as  appears,  end 

Antonio,  etc.,  R.  Co.  v,  Barnett,  (Tex.  with  B,  and  the  assignee  or  receiver  is 

Civ.  App.  1898)  44  S.  W.  Rep.  20;  un-  not  to  be  affected  by  the  suit,  nor  to  be 

less  an  accounting  of  funds  received  adjudged  or  compelled  to  do  anything 

by  him  while  receiver  is  necessary  and  for  the  relief  of  the  plaintiff.     I  do  not 

can  be  compelled  in  the  action,  Pondir  see  that  the  plaintiff  here  shows  any 

r.  New  York,  etc.,  R.  Co.,  72  Hun  (N.  right  to  maintain   this  action   against 

Y.)  384,  31  Abb.  N.  Cas.  (N.  Y.)  29.  the  trust  company,  or  that  he  can  be 

Foreign  BeeeiTer.  —  In  Nebraska,,  to  a  permitted  to  sue  that  company  and  put 

suit  on  behalf  of  or  against  a  corpora-  it  to  a  defense,  when  no  claim  what- 

tion  for  which  a  receiver  has  been  ap-  ever  is  made  against  it.'*     Arnold  v, 

pointed   by  a  court  in  another  state,  Su7olk   Bank,   27   Barb.   (N.  Y.)  424, 

such  receiver  is  not  a  necessary  party,  quoted  in  Decker  v.  Gardner,  124  N.  Y. 

Fitzgerald  v.  Fitzgerald,  etc.,  Constr.  334,  r^'z;^'rj77i^''(Supm.  Ct.  Gen.  T.)  11  N. 

Co.,  41  Neb.  374.  Y.  Supp.  388,  58  Hun  (N.  Y.)  602.     See 

IiispeoUon    of    Books    and    Papers. —  also    Fleischauer  v.   Dittenhoefer,  49 

Where   an  original  action  is   brought  N.  Y.  Super.  Ct.  311;  Knauer  r.  Globe 

against    a  corporation  to  compel   the  Mut.  L.  Ins.  Co.,  46  N.  Y.  Super.  Ct 

allowance  of  an  inspection  of  books,  370;  Owen  v,  Kellogg,  56  Hun  (N.  Y.) 
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(d)  Aotioni  XnToMng  Titlo.  —  Where  the  cause  of  action  involves 

the  title,  the  owner  is  always  a  necessary  party,*  unless  the 
receiver  has  been  vested  therewith,  in  which  event  the  action 
should  be  brought  against  him.* 

455;  Honegger  v.  Wettstein.  94  N.  Y.  suit  is  neither  a  necessary  nor  a  proper 

252,  13  Abb.  N.  Cas.  (N.  Y.)  393,  revers-  party,  where  no  interference  with  his 

ing  47  N.  Y.  Super.  Ct.  125.  possession  is  asked.     City  Water  Co.  v. 

Action  to Establifh  Lien  on  Froportj.—  State,  88  Tex.  600;    Palestine  Water, 

Where  a  bill  has  been  brought  against  etc.,   Co.    v.    Palestine,   91    Tex.   540, 

the  owner  seeking  to  establish  a  lien  affirming  (Tex.  Civ.  App.  1897)  41  S. 

on  a  portion  of  the  property  in  the  cus-  W.  Rep.  659. 

tody  of  the  receiver,  he  may  properly  Beeeiyer  Heoeooary Party  —  Intorferenoe 
be  granted  leave  to  intervene  and  con-  with  Possession.  —  Where  the  relief 
test  the  plaintifif's  cause  of  action.  The  sought  involves  a  direct  interference 
intervention  may  contain  a  statement  with  the  possession  of  the  receiver,  he 
of  the  petitioner's  view  of  the  case,  and  is  a  necessary  party  defendant;  as  an 
pray  in  addition  for  the  final  relief  action  for  an  injunction  against  him  01 
which  he  desires;  and  he  is  entitled  to  for  an  attachment  of  the  property, 
rely  on  the  insufficiency  of  the  evidence  Matter  of  George  Mather's  Sons*  Co., 
introduced  by  the  plaintiff  to  sustain  52  N.  J.  Eq.  607  \citing  Vanderbilt  v, 
his  bill  without  introducing  evidence  Central  R.  Co.,  43  N.  J.  Eq.  669];  Mat- 
on  bis  own  part.  Perry  v.  Godoe,  82  ter  of  Vertical  Tube  Boiler  Co.,  59  N. 
Fed.  Rep.  141.  Y.  Super.  Ct.  433. 

Statute  Pennitting  Seoeiyer  to  Inter-  1.  Brandow  t/.  Vroman,29N.  Y.  App. 

yene.  —  Where  an  action  at  law  has  Div.  597,  rc'v^rjiwj^  22  Misc.  (N.Y.)  370; 

been  brought  against  a  national  bank  Turner  v.  Keokuk  First  Nat.  Bank,  26 

to  recover  an  alleged  indebtedness,  the  Iowa  562;  Glover  v.   Thayer,   99  Ga. 

receiver  of  the  bank  appointed  by  the  370;  Hollifield  v,  Wrightsville,  etc.,  R. 

comptroller    is    entitled   to    intervene  Co.,  99  Ga.  365,  which  was  an  action 

under  a  state  statute  which   provides  involving  a  receivership  for  a  corpora- 

that  any  person  may  intervene  who  has  tion,  and  in  which  the  court  said  that 

an  interest  in  the  matter  in  litigation,  ''  a  body  corporate  is  not  extinguished 

in  the  success  of  either  of  the  parties,  by  the  mere  appointment  of  a  receiver, 

or  an  interest  against  both.     Bowen  v.  As  a  legal  entity  it  still  survives,  and  if 

Needles  Nat.   Bank,  76  Fed.  Rep.  176,  its  title  to  any  property  held  by  the  re- 

citing  Turner   f/.    Keokuk    First    Nat.  ceiver  be  called  in  question,  under  a 

Bank,   26   Iowa   562,   i    Thomp.    Nat.  proceeding  so  instituted  as  that  its  title 

Bank.  Cas.  454.  may  be  by  decree  of  the  court  divested. 

Admissions    of   Owner.  —  A    receiver  the  corporation,  it  occurs  to  us,  is  a 

who  intervenes  in  an  action  brought  necessary  party  to  the  determination  of 

against  the  owner  is  bound  by  the  ad-  that  question.     If  only  the  right  of  pos- 

mission  of   facts  alleged  in  the  bill,  session  of  the  receiver  and  his  right  to 

which  the  owner  has  made  by  suffering  vote  the  stock  at  meetings  be  called  in 

default  or  otherwise.     Perry  v.  Godbe,  question,  and  the  title  of  the  corpora- 

82  Fed.  Rep.  141;  Honegger  v.  Welt-  tion  under  which  he  holds  be  only  in- 

stein,  94  N.  Y.  252,   13  Abb.   N.   Cas.  cidentally  involved,  the  receiver  stands 

(N.  Y.)  393,  reversing  47  N.  Y.  Super,  for  and  represents  the  corporation.     If 

Ct.  125.  both  the  title  and  the  right  of  the  re- 

But  if  he  can  litigate  for  creditors  ceiver  be  called  in  question,  then  both 

also,  and  they  are  entitled  to  the  de-  the  corporation  and   the   receiver  are 

fcnse  admitted,   he  may  set  it  up  to  necessary  parties." 

protect    their    interests  in    the    fund.  2.  Scannell  v,  Felton,  57  Kan.  468, 

Honegger  v.  Wettstein,  94  N.  Y.  252.  distinguished  in  Kelley  v.   Union  Pac. 

13  Abb.  N.  Cas.  (N.  Y.)  393,  reversing  R.  Co.,  58  Kan.  161;  Atty.-Gen.  v.  Con- 

47  N.  Y.  Super.  Ct.  125.  tinental  L.   Ins.  Co.,  28  Hun  (N.  Y.) 

Action  to  Forfeit  Charter  of  Corporation.  360,  affirmed  without  opinion  in  93  N. 

—  In  an   action   in  the  nature  of  quo  Y.  630:  Osgood  v.  Maguire,  61  N.  Y. 

warranto  to  forfeit  the  charter  of  a  cor-  524;    Graham   v.   Lawyers'  Title  Ins. 

poration,  a  receiver  who  has  been  ap-  Co.,  20  N.  Y.  App.  Div.  440;  Voigt  w. 

pointed  over  his  property  in  another  Schenck,  54  Hun  (N.  Y.)548;  Moore  v. 
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d.  Judgments  Against  Receivers — in  oaoUI  capadty.  —  In 

actions  against  receivers  in  their  official  capacity,  judgments 
should  not  be  entered  against  them  personally.  Such  suits  are 
in  the  nature  of  suits  in  rem  against  the  property  in  their  pos- 
session. The  judgments  are  conclusive  on  the  merits,  but  the 
method  of  enforcing  them,  or  their  classification  for  payment  in 
the  receivership  suit,  must  be  determined  therein.  They  should 
therefore  be  entered  against  the  receivers  as  such.* 

Los  Angeles  Iron,  etc.,  Co.,  89  Fed.  1.  Illinois,  —  McNulta  v,  Lockridge, 

Rep.  73;  Shainwald  v.  Davids,  69  Fed.  137  111.  270,  affirming  yi  111.  App.  86, 

Rep.  687.  (iffirmed  141    U.   S.    327;    McNulU  v, 

Aotion  nndor  Employers'  Liability  Aot.  Ensch,  134  111.  46. 
—  A  receiver  appointed  for  a  corpora-  Kansas,  —  Erb  v,   Poprltz,  59  Kan. 
tion  and  in  whom  title  to  its  property  264;  Reinhart  v.  Sutton,  58  Kan.  726. 
is  vested,  including  a  policy  of  insur-  Kentucky,  —  Echols    v.  Smith,  (Ky. 
ance  to  indemnify  it  against  loss  occa-  1897)  42  S   W.  Rep.  538.  distinguishing 
sioned  to  its  employees  by  its  negli-  Hardwick  v,  Kean,  95  Ky.  563. 
gent  or  wrongful  acts,  is  a  necessary  Missouri.  —  Proctor  v.  Missouri,  etc, 
party  defendant  in  a  joint  action  under  R.  Co.,  42  Mo.   App.   124;    Combs  v. 
Civ.  Code  Cal.,  g  2777,  brought  by  an  Smith,  78  Mo.  32;  Harding  v.  Nettle- 
employee  against  the  corporation  and  ton,  86  Mo.  658:  Heath  v.   Missouri, 
the  indemnifying  insurance  company,  etc.,  R.  Co.,  83  Mo.  617. 
Moore  v,  Los  Angeles  Iron,  etc.,  Co.,  New  York. — Camp  v.  Barney,  4  Huq 
89  Fed.  Rep.  73.  (N.  Y.)  373;   Cardot  v.  Barney,  63  N. 

Aotion  to  ForooIoM  Equity  of  Bodemp-  Y.   281,   distinguishing  Blumenthal  v, 

tion.  —  Where  an  equity  of  redemption  Brainerd,  38  Vt.  402,  and  Paige  v.  Smith, 

in  property  has  become  vested  in  the  99  Mass.  395;  Woodruff  v.  Jewett,  37 

receiver  before  the  commencement  of  Hun  (N.   Y.)  205,  reversing  on  other 

an  action  to  foreclose  the  mortgage,  he  grounds  115  N.  Y.  267. 

is  not  made  a  party  to  the  action  and  New  Jersey.  —  Kerr  v.   Little,  39  N. 

his  rights  barred  by  a  mere  order  in-  J.   Eq.  83,  42  N.  J.   Eq.  528;  Little  v. 

serting    his    name  in   the    judgment.  Dusenberry,  46  N.  f-  L.  614. 

Voigt  V.  Schenck,  54  Hun  (N.  Y.)  548.  Ohio.  —  Croy  v.  Marshall,  3  Ohio  Cir. 

Aftor     DiMolntion    of    Corporation. —  Ct.  489,  2  Ohio  Cir.  Dec.  280;  Murphy 

After  the  corporation  has  been  actually  v.  Holbrook,  20  Ohio  St.  :37. 

dissolved,  an  action  affecting  its  prop-  Pennsylvania.  —  Hill    v.    Baltimore, 

erty  can   be  brought,    if  at  all.  only  etc.,  R.   Co.,  7  Pa.  Dist,  473;  Com.  v. 

against  the  receiver,  unless  there  is  a  Runk,  26  Pa.  St.  235. 

statutory  provision  authorizing  a  cor-  Texas,  —  Howe  v.  Harding,  76  Tex. 

poration  to  sue  and  be  sued  pending  17;  Arnold  v.  Penn,  11  Tex.  Civ.  App. 

the   settlement    of    its  affairs.     Idaho  325;  Dillingham  v.  Russell,  73  Tex.  47, 

Gold  Reduction  Co.  v,  Croghan,  (Idaho  sub  nam.   Dillingham  v.  Anthony,  37 

1899)  56  Pac.  Rep.  164;  People  v.  Troy  Am.  &  Eng.  R.  Cas.  i;  Eddy  v.  Pren- 

Steel,  etc.,   Co.,  82  Hun  (N.  Y.)  303;  tice,  8  Tex.  Civ.  App.  58;  Harrison  v. 

American  Nat.  Bank  v.  National  Ben.,  Waterberry,  (Tex.  1894)  27  S.  W.  Rep. 

etc.,  Co.,  70  Fed.  Rep.  420.  109,  reversing  (Tex.  Civ.  App.  1894)  27 

Where  a  corporation  which  contracted  S.  W.   Rep.  430;  Brown  v.  Brown,  71 

to  build  a  railroad  has  been  dissolved  Tex.  355;  Brown  v.  Sullivan,  71  Tex. 

and  its  property  placed  in  the  posses-  470. 

sion  of  a  receiver,  the  latter  may  prop-  West  Virginia.  —  Jones  v.  Browse,  33 

erly  be  made  a  party  to  a  suit  brought  W.  Va.  444. 

by    a     sub-contractor    to    enforce    a  United  States,  —  Texas,  etc.,  R.  Ca 

mechanic's  lien,  where  a  question  in-  v.  Cox,    145    U.   S.    593;    McNulta  tf, 

volved  is  whether  payments  had  been  Lochridge,  141  U.  S.  327,  affirming  157 

made  to  the  dissolved  corporation  be*  111.  270,  32  111.  App.  86;   Wiswall  v, 

fore  they   were  due.     Hilton    Bridge  Sampson,  14  How.  (U.  S.)  60;  Feale  v, 

Constr.  Co.  v.  New  York  Cent.,  etc.,  Phipps,  14   How.   (U.  S.)  368;   Pitkin 

R.  Co.,   145   N.    Y.  390,   modifying  84  v.  Cowen,  91  Fed.  Rep.  599;  Temple  9. 

Hun  (N.  Y.)  225.  Glasgow,  80  Fed.  Rep.  441;  New  York 
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Pormftl  OofooU.  —  A  failure  to  thus  enter  judgment  is,  however, 
a  mere  matter  of  form»  and  on  appeal  may  be  corrected  in  the 
reviewing  court,  or  remanded  for  correction,  according  to  the 
practice  in  the  particular  locality.  ^ 

e.  Proceedings  in  Name  of  Receiver  — (i)  Applications  in 

Receivership  Suit  —  (a)  XngUih  Pntetioo.  —  A  receiver,  in  the  original 
conception  of  the  powers  and  duties  of  that  officer  of  the  court, 
was  merely  a  custodian  of  property,  holding  and  keeping  it  intact 
for  the  parties  to  whom  the  decree  in  the  pending  suit  should 
award  it ;  and  therefore  a  receiver  cannot,  under  the  English  and 
Irish  chancery  practice,  present  a  petition  in  the  receivership 
cause,  or  originate  any  proceeding  therein,  but  every  application 
must  be  made  by  those  parties  to  the  suit  who  are  interested  in 
obtaining  the  relief  sought.* 

Secarity,  etc.,  Co>  v.  Equitable  Mortg»  them  only,  If  a  general  verdict  for  the 

Co.,  71  Fed.  Rep.  556;  Misaouri  Pac.  plaintiff  is  rendered  it  will  be  construed 

R.  Co.  V.  Texas  Pac.  R.  Co.,  41  Fed.  as  one  aj^ainst  the  party  affixed  with 

Rep.  31X,  43  Am.  &  Eng.  R.  Cas.  34;  liability;  and  a  judgment  against  both 

Central  Trust  Co.  v.  St.  Louis,  etc.,  R.  will  be  modified  accordingly.     Union 

Co.,  41  Fed.  Rep.  551,  49  Am.  ft  Eng.  Pac.  R.  Co.  v.  Smith,  59  Kan.  80.    See 

R.  Cas.  86;  Davis  v,  Duncan,  iq  Fed.  also  Proctor  v,  Missouri,  etc.,  R.  Co., 

Rep.  477;  Farmers'  L.  &  T.  Co.  v,  Cen*  4s  Mo.  A  pp.  124. 

tral  R.  Co.,  7  Fed.  Rep.  539.  1.  Woodruff  v,  Jewett,  37  Hun  (N. 

Agaiait  BeoelTor  of  National  Bank.  •—  Y.)  205,  reversing  on  other  grounds  115 

Since  the  receiver  of  a  national  bank  N.  Y.  267;   Camp  v.  Barney,  4  Hun 

is  not  appointed  by  any  court,  but  by  (N.  Y.)  373,  6  Thomp.  &  C.  (N.  Y.)622; 

the  comptroller  of  the  currency,  the  McKulta  v.  Ensch,  134  III.  46;  Proctor 

judgment  in  an  action  against  him  may  v.  Missouri,  etc.,  R.  Co.,  42  Mo.  App. 

direct  him  to  recognize  the  claim  of  the  124. 

plaintiff  and  provide  for  its  payment.  ft.  Weeks  v.  Weeks,  106  N.  Y.  626: 

Denton   v.  Baker,  79  Fed.  Rep.  189,  Iddings  cr.  Bruen,  4  Sandf.  Ch.  (N.  Y.) 

aa'm^  Case  c/.  Cltisens' Bank,  100  U.  S»  417;    Ireland    v.    Eade,    7  Beav.   55; 

446.  Parker  p,   Dunn,   8  Beav.  497;  In  re 

AMalUaf  JvdgiDMit.  —  Where  ajudg^  Sacker,  22  Q.  B.  D.  179;   Wrixon  9. 

ment  is  rendered  in  an  action  brought  Vize,    s    Ir.    Eq.    276;    O'Connor   v. 

in  the  same  court  in  which  the  receiver-  Malone,  i  Ir.  Eq.  20;  Comyn  v.  Smith, 

ship  suit  is  pending,  an  attack  made  1  Hog.  81;  Clark  v.  Fisher,  Sausse  9l 

\ipon  it  in  the  latter  cause  where  it  has  Sc.  684;  Callaghan  v.  Reardon,  Sausse 

been  filed  as  a  claim,  Is  a  direct  attack  &  Sc.  682.    See  also  Neale  v,  Bailey, 

within  the  rule  that  a  judgment  can  23  W.  R.  418;  In  re  Montgomery,  i 

only  be  assailed  in  a  direct  proceeding  Molloy  419. 

against  it.    Hammond    v.    Atlee,    15  Sequiring  Party  to  Turn  Over  Property. 

Tex.  Civ.  App.  267.  —  In   a    comparatively    late    case    in 

JdAder    of   Bsoeivsr    and    Own«r. —  England  the  court  said,  speaking  of 

Where  the  owner  and  the  receiver  are  th^  application  to  compel  obedience  to 

sued  jointly  the  judgment  is  properly  an  order  requiring  a  party  to  turn  over 

rendered  against  the  receiver  as  such  property  to  the  receiver:  "  According 

if  he  was  a  necessary  or  proper  party,  to  the  ordinary  practice  such  a  proceed- 

Howe  r.  Harding,  76  Tex.  17;  even  Ing  would    be    taken    not  by  the  re- 

though  he  has  distributed  all  the  funds  cetver,  but  either  by  the  plaintiffs  or  by 

in  his  hands,  if  he  has  not  yet  been  the  codefendants,  that  is,  by  the  person 

granted  a  discharge,  Yoakum  v.  Met*  who  is  interested  in  the  enforcement  of 

usch,  (Tex.  Civ.  App.  1894)  26  S.  W.  the  order."    In  re  Sacker,  22  Q.  B.  D. 

Rep.  129;  Erb  V.  Propritz,  59  Kan.  264.  179. 

General     Verdict    for     Plaintiff,  —  Sxosptiont.  --  As  Is  said  in  Ireland  v. 

Where  the  owner  and  receiver  are  thus  Eade,  7  Beav.  55,  this  "  is  the  general 

joined  and  liability  attaches  to  one  of  rule;  but  there  Is  some  difficulty  in  ad- 
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(b)  Praetioe  in  United  States.  —  In  this  country  a  broader  view  is  now 
taken,  and  it  is  the  common  practice  for  receivers,  on  their  own 
motion,  to  apply  to  the  court  for  instructions  as  to  the  execution 
of  their  duties,  to  act  themselves  and  in  their  own  names  for  the 
persons  whom  they  represent,  and  to  be  parties  to  appeals  taken 
from  orders  made  in  the  course  of  the  receivership.^ 

hering  to  it,  and  many  exceptions  to  it  as  to  the  course  he  shall  pursue   in 

have  been  allowed."  ^fK?/^'^  in  Iddings  executing  his  duties  as  such  may  be 

V.  Bruen,  4  Sandf.  Ch.  (N.  Y.)  417.  made   without    notice    to    parties  in- 

Hefusal of  Party  to  Apply.  ^  \pig\\C2^  teresied.     Weeks  v.  Weeks,  106  N.  Y. 

tions  by  the  receiver  have  been  sus-  626;  Smith  v.  New  York  Consol.  Stage 

tained  where  the  party  in  whose  name  Co.,  (C.  Pi.)  18  Abb.  Pr.  (N.  Y.)  431,  28 

the  application  should  be  made  refused  How.  Pr.  (N.  Y.)277,  where  it  was  held 

to  apply.     Ireland  v.  Eade,  7  Beav.  55.  to  be  a  better  practice  to  give  notice; 

See  also  In  re  Montgomery,  i  Molloy  In  re  Marx,  (N.  J.   Eq.   1899)  43  Atl. 

419.  Rep.  981;  Allen  r.  Cooley,  53  S.  Car. 

Consent  of  Party,  —  Another  excep-  414;    Wardle  v.  Townsend,  75   Mich, 

tion  is  where  such  party  has  consented  385;    Missouri   Pac.   R.  Co.  v,  Texas, 

to  the  application    being  thus  made,  etc.,  R.  Co.,  3T  Fed.  Rep,  862,  where  it 

Callaghan  v,  Reardon,  SauSse  &  Sc.  is  said  by  Pardee,  J.,  that  "  the  value 

682.  of  such  advice  depends;  if  there  are 

1.  Weeks  v.  Weeks,  106  N.  Y.  626;  parties  in  interest,  and  they  have  their 
People  V.  Security  L.  Ins.,  etc.,  Co.,  79  day  in  court,  the  advice  may  be  de- 
N.  Y.  267;  Merritt  v.  Merritt,  16  Wend,  cisive.  But,  if  the  matter  is  ex  parte, 
(M.  Y.)  406,  affirming  sub  nom.  Matter  the  value  of  the  advice  depends  largely 
of  Merritt,  5  Paige  (N.  Y.)  125;  Matter  upon  the  information  and  ability  of  the 
of  Van  Allen,  37  Barb.  (N.  Y.)  225;  judge,  and  is  probably  binding  only  on 
Lotttmer  v.  Lord,  4  E.  D.  Smith  (N.  the  receivers,  for  the  judge  may  change 
Y.)  191;  Curtis  V,  Leavitl,  (Supm.  Ct.  his  mind  on  hearing  full  argument." 
Gen.  T.)  i  Abb.  Pr.  (N.  Y.)  274;  Smith  A^otice  to  Attorn^^GeneraL --  K  stat- 
ic. New  York  Consol.  Stage  Co.,  (C.  PI.)  ute  requiring  notice  to  the  attorney- 
18  Abb.  Pr.  (N.  Y.)  431,  28  How.  Pr.  general  of  all  motions  and  proceedings 
(N.  Y.)  277;  Wardle  v.  Townsend,  75  taken  in  an  action  brought  for  the  dis- 
Mich.  385;  Cammack  v.  Johnson,  2  N.  solution  of  a  corporation  does  not  re- 
J.  Eq.  163;  Missouri  Pac.  R.  Co.  v,  quire  a  receiver  to  serve  the  attorney- 
Texas,  etc.,  R.  Co.,  31  Fed.  Rep.  862.  general  withnoticeof  every  action  corn- 
See  also  XVIII.  Appeal  and  Pevieio,  menced  by  him.     Nealis  v.  American 

Beason  for  Amerioan  Bnle.  — *' Since  Tube,  etc.,  Co.,  76  Hun  (N.  Y.)  220, 
the  receiver  is  an  officer,  or,  as  he  is  affirmed  150  N,  Y.  42. 
sometimes  called,  *  the  hand,'  of  the  Arrest  and  Examination  of  Debtor  or 
court,  it  would  be  singular  if  he  could  Corporation.  —  It  has  'been  held  that 
not  at  any  time  go  to  it  with  his  com-  notice  must  be  given  before  the  issu- 
plaint  or  for  instructions  in  regard  to  ance  of  a  warrant  for  the  arrest  and 
any  matter  touching  the  fund  placed  examination  of  a  debtor  of  a  corpora- 
in  his  custody,  and  more  especially  tion  in  the  hands  of  a  receiver,  and  that 
when,  as  in  the  case  before  us,  it  is  in  unless  it  is  given  the  warrant  will  be 
danger,  through  his  own  error,  of  being  vacated  on  motion.  Matter  of  Stone- 
unfairly  distributed.  He  is  not  to  ad-  bridge,  57  Hun  (N.  Y.)  441. 
vocate  the  cause  of  one  claimant  as  Iiutraotions  as  to  Distribation.  —  It  is 
against  another;  between  them  he  is  a  well-settled  rule  of  equity  that  an  ap- 
indtfferent,  owing  a  like  duty  to  all;  plication  for  instructions  as  to  the  dis- 
and  for  that  very  reason  should,  as  far  tribution  of  funds  in  the  hands  of  a 
as  possible,  see  to  it  thai  each  has  an  receiver  should  not  be  granted  until  the 
equal  opportunity  to  enforce  his  claim,  funds  are  in  court.  Strauss  v.  Caro- 
He  stands  as  their  representative,  and  Una  Inter-State  Bldg.,  etc.,  Assoc.  117 
is  bound  to  give  them  reasonable  aid."  N.  Car.  308. 

People  V.  Security  L.  Ins.,  etc.,  Co.,  79  Second  Application  by  Party  Interested. 

N.  Y.  267.  —  Where  a   motion   of  this  kind  has 

Hotioe  of  Application.  —  Mere  appli-  been  made  by  a  receiver  and  denied, 

cations  by  a  receiver  for  instructions  the  court  will  not  entertain  a  second 
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(2)  Independent.  Actions  —  (a)  Oeneral  SiUe.  —  A  receiver  in  the 

strict  sense  has  no  such  interest  either  legal  or  equitable,  in  the 
property  in  his  custody,  as  entitles  him  to  bring  an  action  in  his 
own  name  concerning  it,  whether  at  common  law,  in  equity,  or 
under  the  codes ;  but  suits  that  he  may  institute  and  conduct  must 
be  brought  in  the  name  of  the  party  in  whom  the  right  of  action 
is  vested.* 

application  on  the  same  facts,  made  by  398,  reversing  \'j  Ont.  Pr.  356;  Stuart 

the  real  party  interested.     Irving  Nat.  z\  Grough,  14  Ont.  255. 

Bank  v.  Kernan,  3  Redf.  (N.  Y.)  i.  England,  —  In  re  Saclcer,  22  Q.  B.  D. 

Writ  of  Asdstanoe. —  In  Stephenson  179;  Pitt  v.  Snowden,  3  Atk.  750;  Tay- 

V.  Giitenau,  5  Ohio  N.   P.  419,  it  was  lor  v.  Allen,  2  Atk.  213;  Dacie  v,  John, 

held  that  an  application  for  a  writ  of  M'Clel.  575;  Utterson  v.  Mair,  2  Ves. 

assistance  to  put  the  receiver  in  pos-  Jr.  98. 

session  of    leased  premises  after  the  Whether  at  Law  or  in  Equity.  —  In  In 

termination  of  the  lease,  to  enable  him  re  Sacker,  22  Q.   B.   D.   179,  Fry,  J., 

to  turn  them  over  to  the  person  entitled  said:  '*  It  has  been  sug;;ested  that  the 

thereto,  must  be  made  by  some  party  receiver  could  have  maintained  an  ac- 

to  the  cause  and  not  by  the  receiver.  tion,  either  at  law  or  in  equity,  against 

1.  Illinois, — Savage      r.     Franklin,  Sacker  to  enforce  the  payment  of  this 

(111.  C.  C.)  29  Chicago  Leg.  N.  180,  13  sum   of   money.      In   my  opinion   he 

Nat,  Corp.  Rep.  558.  could  not.     I  cannot  conceive  how  he 

Indiana,  —  Ingersoll     v.    Cooper,    5  could  frame  an  action  at  law.     There 

Blackf.  (Ind.)427;  Poudert^.  Catterson,  could  be  no  assumpsit,  for  there  is  no 

127  Ind.  434;  Herron  z,  Vance,  17  Ind.  legal  debt  due  to  him.     Nor  do  I  see 

595;  Manlove  v.  Burger,  38  Ind.  211;  how     he     could    have    proceeded    in 

G^rv^r  V,  Kent,  70  Ind.  428.  equity,  for  there  is  no  equitable  debt 

Maryland,  —  State  v,  Wilmer,  65  Md.  due  from  Sacker  to  him. 

178.    See  also  Gaither  v,  Stockbridge,  Tnutee  of  Express  Trust.  —  A  receiver 

67  Md.  222.  in  whom  title  to  the  property  is  not 

Mississippi,  —  Newell  v,  Fisher,    24  vested  is  not  a  trustee  of  an  express 

Miss.  392.  trust  within  code  provisions  permitting 

Missouri,  —  State  c^.  Gambs,  68  Mo.  such    trustees    to    sue    in    their    own 

289.  names.     State  v,  Gambs,  68  Mo.  289; 

New  York,  —  Niagara  Bank  v,  John-  Filkins  r.  Nunnemacher,  81  Wis.  91. 

son,  8  Wend.  (N.  Y.)  645;    Merritt  v.  Eeeeiver  u  Usee.  —  The  action  may 

Merritt,  16  Wend.  (N.  Y.)  405,  affirmed  properly  be  brought  in  the  name  of  the 

sub  nom.  Matter  of  Merritt,  5  Paige  (N.  owner  with  the  statement  that  the  re- 

Y.)  125.  covery  is  for  the  use  of  the  receiver. 

North    Carolina,  —  Curtis    v.    McIU  Ross  ?/.  Firmi nick  Mfg.  Co.,  (111.  Super, 

henny,  sJonesEq.  (N.  Car.)29o;  Battle  Ct.)    17    Nat.    Corp.   Rep.    147;    Mer- 

V,  Davis,  66  N.  Car.  252.  chants*  Nat.    Bank   v.    Binder,   6  Pa. 

Ohio,  —  Ohio,    etc.,    R.    Co.    :'.    In-  Dist.  633;  State  ».  Wilmer,  65  Md.  178; 

dianapolis,  etc.,  R.  Co.,  5  Am.  L.  Reg.  Lycoming  F.   Ins.   Co.  v,  Langley,  62 

N.  S.  733.  Md.  196. 

Pennsylvania,  —  Wisener  v.  Myers,  3  Petitioning  in  Bankmptey  Prooeedingt. 
Pa.  Dist.  687.  citing  20  Am.  and  Eng.  — The  receiver  is  not  a  *'  creditor"  and 
Encyc.  of  Law  (ist  ed.)  231;  Yeager  v,  entitled  to  present  a  petition  in  bank- 
Wallace,  44  Pa.  St.  294.  ruptcy  in  his  own  name  against  one 

Wisconsin,  —  King  v.  Cutts,  24  Wis.  owing  the  estate  in  his  control,  within 

625.  the  meaning  of  section  6  of  the  English 

United  States,  —  Lansing  v,  Manton,  Bankruptcy  Law  of  1883.     In  re  Sacker, 

14  Fed.  Cas.  No.  8,077,  14  Nat.  Bankr.  22  Q.  B.  D.  179. 

Reg,  127;  Dick  v.  Struthers,  25  Fed.  In  England  this  rule  now  goes  to  the 

Rep.  103;  Dick  v.  Oil  Well  Supply  Co.,  extent  of  preventing  the  conduct  of  the 

25  Fed.  Rep.  105.  suit  by  the  receiver,  but  it  must  be 

Canada,  —  Dickey  v.  McCaul,  I4  0nt.  conducted   by  the   parties    interested. 

App.   166;  McGuin  v.  Fretts,   13  Ont.  In  re  Hopkins,  19  Ch.  D.  bi^  per  Jes- 

699;  Mones  v,  McCallum,  17  Ont.  Pr.  sel,  M.  R.,  who  said:  "  The  practice 
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OlQMtioM  WftiTed  —  AaieAAnieiit  —  The  fact  that  the  receiver  has 
brought  the  action  in  his  own  name  seems,  however^  to  be  merely 
a  formal  defect  that  will  be  Waived  by  a  failure  to  object  thereto 
in  the  proper  time  and  manner;^  and  if  objection  is  made  the 
error  is  one  that  may  be  corrected  by  an  amendment  substituting 
as  plaintiff  the  name  of  the  real  party  in  interest.* 

(b)  Ezoeptions  to  Sole.  —  A  receiver  is  sometimes  entitled  to  sue 
in  his  own  name  in  the  country  of  his  appointment  or  else- 
where, not  because  of  his  capacity  as  receivef  but  because 
the  right  of  action  is  in  him  by  virtue  of  his  possession. 
For  instance,  he  may  thus  sue"  on  contracts  entered  into  by  him 
in  the  due  management  of  the  trust  imposed,  or  fof  injuries  to 
the  property  while  in  his  custody  and  under  his  control ;  *  and 

Js  different  no«^  td  What   it    was    in  LoulHana.  —  McAlpln    */.    Tpttes,    to 

former  times.    The  conduct  o!  an  ac-  La.   Ann.  552;   Paradise  v.  Farmers', 

tion  Is  how  nevet  given  to  a  receiver.*'  etc..  Bank,  5  La.  Ann.  ^10. 

See  also  Freeman   v.   Winchester,  10  Minnesota,  —  Nelson  v,   Nugetit,   tl 

Smed.  &  M.  (Miss.)  577,  where  it  is  Minii.  203. 

held,  feviewlng  the  early  English  law,  Pinnsylvania,  —  Singefly  i'.  Fox,  75 

that  ho  case  has  been  foUhd  in  which  Pa.  St.  ti2;  Barl-y  v.  Nelms,  2  Pit.  Co. 

&  receivet  has  been  permitted  to  sue,  Ct.  440. 

fcxctpt  at  law  in   the  actioh  of  eject-  United  States  —  Daube  v,   Philadel- 

meht,  oti  leave  granted  by  the  court.  phia,  etc.,  Coal,  etc.,  Co..  46  U.  S.  App. 

1.  Ewing  i^.  King,  169  Mass.  07 ;  Wil-  591,  13  Nat.  Corp.  Rep.  530,  rtpersing 
Son  V.  Welch.  157  Mass.  77;  Clark  v,  7I  Fed.  Rep.  583. 

Hughes,  73    Mo.  App.  633.     But  see  Canada.  —  Babcock  v.  Brooks,* 9  U. 

contra  Wisenet  v,   Nlyers,  3  Pa.  Dist.  C.  L.  J.  185. 

687.      And  see    the    foilowihg    cases  England,—^ Ex  p.  MafHs,  d  Ch.  D. 

wherein  the  receiver  thus  sued  ahd  no  423,  distinguished  in  In  re  Sacker,  22 

obiectton  to  his  capacity  to  sue  was  Q.  B.  D.  179.    See  also  Daly  v.  Lynch, 

raised:  Sohier  v,  L^mb,  134 Mass.  275;  9  Ir.  Eq.  2. 

Parker  v,  Nickerson,   1:37  Mass.  487;  fteplmh.  —  A  receiver  has  a  Special 

Bagby  v,  Atlantic,  etc.,  K.  Co.,  86  Pa.  property  in  the  fund  which  has  come 

St.  291;  Hayes  v.  Kenyon,  7  R.  L  531 ;  into  his  possession,  ahd  may  maihtain 

Olney  v,  Chadsey,  7  R.  L  1^21.  replevin  therefor  in  his  own  name  for 

2.  Wilson  t>.  Welch,    157   Miss.   77.  a  wrongful  taking  from  htrt.     Pond  if. 
See  also  Tully  v.  Herrin,  44  Miss.  616.  Cooke,  45  Conn.  it(>\  Chicago,  etc.,  R. 

When  Attendment  Hot  Pef mluible.  —  Co.  v.  Keokuk  Northern  Line  Packet 

Where  the  receiver  is  not  entitled  to  Co.,   108  111.  317;  McAlpin  v.  Jones, 

sufe  either  in  the  name  of  the  owner  or  10  L^.  Ann.  552;  Robertson  c^.  staed, 

in  his  own  name,  there  is  no  sUch  re-  135  Mo.  135,  4  Am.  &  Eng.  R.  Cas.  N. 

latlon  between  the  receiver  and  owner  S.  529,  cited  in  Waters- Pierce  Oil  Co.  v, 

as  will  permit  an  amendment  substi-  American  Eitch.  Bahk,  71  Mo»  App. 

tuting  the  latter  as  plaintiff.    Fairbanks  653;  State  v.  Gambs,  68  Mo.  289,  per 

V.  Farwell,  141  III.  354.  Henry,   J.;   CagiU    v,    Wooldrldge,  8 

8.  Atabama,  —  Florence  Gas,  etc.,  Co.  Baxt.  (Tenn.)  580,  cited  in  Conley  v. 

V.  Hanby,  lot  Ala.  15.  Deere,   11  Lea  (Tenn.)  274.     But  see 

California,  —  Daggett  v.  Gray,  (Cat.  contra  Humphreys  v,  Hopkins,  81  Cal. 

1805)  40  Pac.  Rep.  959;  Bishop  v.  Mc-  551,  15  Am.  St.  Rep.  76. 

Killican,  (Cal.  1899)  57  Pac.  Rep.  76.  Distraint  for  Sent.  —  Where  a  receiver 

Colorado.  —  Wason  v,  Frank,  7  Colo,  is    appointed    to   take    possession    of 

App.  541.  leased   real  estate,   if  the  tenant  has 

Connecticut.  — Cooke  v.   Orange,  48  been  ordered  to  attorn  to  him  and  has 

Conn.  401;  Blake-Crusher  Co.  v.  New  done  so,  the  receiver  may  distrain  for 

Haven,  46  Conn.  473;  Pond  v.  Cooke,  rent  in  his  own  name;  otherwise  Only 

45  Conn.  126.  in  the  name  of  the  owner  of  the  legal 

Indiana.  —  Pouder  v.  Catterson,  127  title.     Pouder  v.  Catterson,   1^7  Ind. 

Ind.  434;  iCehr  9.  Mall,  117  Ind.  405.  434;  Merritt  v,  Merritt,  \t  Wend.  (N. 
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he  may  sue  in  hi$  own  Aame  on  negotiable  instruments  indorsed 
in  blank,  as  the  holder  thereof.^ 

(•)  Statutorj  aai  Othtr  Ohaiiftt  -->  SeetlTtr  Bsgirdsd  m  TniBtM.  —  By  vir- 
tue of  statute  and  judicial  decision  the  modern  court  officer 
known  as  a  receiver  is  more  frequently  a  trustee  or  assignee  than 
a  mere  custodian  of  property,  and  thereby  entitled  to  sue  In  his 
own  name  under  modern  law  regulating  parties  to  actions  * 

title  Vetted  la  Beoeiver  bj  Cenveyanoe.  — ^  Where  the  debtor  over 
whose  property  a  receiver  has  been  appointed  conveys  the  title 
to  him  voluntarily,  or  under  compulsion  of  the  court  of  equity 
acting  in  the  proper  exercise  of  its  jurisdiction  in  personam^  the 
receiver  may  bring  all  actions  involving  it  in  his  own  name, 
whether  in  the  same  state  or  elsewhere.' 

fttatutee  Antkorlsiiig  Beoeiver  to  loe.  —  In  many  states  the  receiver  is 
expressly  authorized  by  statute  to  maintain  actions  in  his  own 

Y.)  405,  nMrming  tnb  nom.  Matter  of  euch  aaei^eee.    They  are  th«  onlj  pa^ 

Merritt,  5  Paigv  (N.  Y.)  125;  Hughes  ties  in  iniereei  since  their  appoincmenti 

Vw  Hughes,  3  Bro.  C.  C.  87,  i  Ves.  Jn  and  equity  will  afiford  them   relief  ill 

161;  Raincock  V.  Simpson,  i  Dick.  120,  thisBUiU'^ 

note  a;  Shelly  v,  Peiham,  i  Dick.  120;  Aotlen  en   a\ftdgtiieftt» —>  Where  a  re^ 

Brandon  e\  Brandon,  5  Madd.  473.    See  ceiver  in  an  action  brought  by  him  in 

also  Mitchel  v^   Manchester,   2  Dick%  that  capacity  has  obtained  a  Judgment, 

767V  if  it  becomes  necessary  to  bring  an  ac* 

▲odea  on  Bond.  —  A  receiver  may  su«  tion  thereon  he  may  sue  in  his  own 

in  his  own  name  on  an  injunction  bond,  name,  and  if  he  describes  himself  as 

although  it  runs  to  the  debtor  over  receiver  in  the  complaint  the  descrii^' 

whose  property  he  was  appointed  as  tloti   will  be  rejected  as  surplusage, 

well  as  to  himself.     Wason  r.  Frank,  7  Wilkinson  v.  Culver,  23  Blatchf.  (U.  S.) 

Colo.  App.  541,  wherein  the  court  said:  4t6» 

"  The  cases  in  Which  It  has  been  held  1.  Haxtun  fe^.  Bishop,  \  Wend.  (K.  Y.) 

that  the  receiver  could  not  maintain  an  13,  fitedSn  Niagara  Bank  v.  Johnson,  8 

action  in  his  own  name  were,  for  th«  Wend.  (M.  Y.)  646;  Bradford  v.  Jenks, 

most  part,  cases  where  the  legal  right  2  McLean  (U.  S.)  130,  3  Fed.  Cas.  No. 

existed  in  his  principal  before  his  ap»  1,769.    See  also  In  rt  Sacker,  22  Q.  B. 

pointmentb"  D.  179;  Farmers',  etc..  Bank  v.  Jenks, 

Boooiver  as  Bailee.  —  Where  the  re-  7  Met.  (Mass.)  592;   Barner  v.  More- 

ceivcr  has  a  special  property  as  bailee  head,  22  Ind.  354. 

he  may  sue  in  his  own  name  on  a  cause  B.  See  article  ParUKs  to  Actions, 

of  action  properly  grounded  on  such  aft  voK  15,  p.  707  tt  »e^, 

interest.     Hills  9.    Reeves,   31  W.  R.  S,  Hill  9.  Western,  etc.,  R.  Co.,  86 

209,  rt^^ih  IH  ri» Sacker,  22  Q.  B.  D.  179;  Ga.  284;  Iglehart  v,  Bierce,  36  111.  133; 

Boyle  V.  Townes,  9  Leigh  (Va.)  158.  BusweU  f^.   S.   S«   O.    Itx>n   Hali.    t6i 

Aotion  by  Snootnor  In  OAoo   of  &»•  Mass.  224;  Witters  r.  Globe  Sa v.  Bank, 

ooivsr. --« Where  a  cause  of  action  has  i7t  Mass.  42$;  Gfaydon  p.  Church,  7 

accrued  to  receivers  their  successors  in  Mich.  37;  Seymour  tf.  Newman,  77  Mo. 

office  are  entitled  to  maintain  an  action  Ap{>.  $78;  Gt^en  v,  Bostwick,  t  Sandf. 

in  equity  thereon  in  their  own  names.  Ch.  (N.  Y.)  16$;  Payne  v,  Becker,  87 

Iglehart  v.  Bierce,  36  111.  133,  whef«ln  N.  Y.  154;  Whitman  t^.  Mast,  etc.,  Co., 

the  court  said:  "  Though  at  law  they  tt  Wash.  318;  Swing  v.  White  River 

might  not  be  enabled  to  sue  in  their  Lumber   Co.,  91   Wis.  517;  Parker  t% 

own  names,  yet  in  equity  the  rule  is  StoughlonMillCo.,9t  Wis.  t74;  Gilman 

different.      Whilst  the    former  would  <».  Kttchan,  84  Wis.  60;  Booth  t^.  Clark, 

require  the  proceedings   to  be  in  thft  t7  HOW.  (U.  S.)  32ft. 

name  of  Darst  and  Pag«>  for  their  use,  Btooivw  ia^oeeAing  AlSigms.  •—  Whero 

•    •    ♦    the  equities  of  their  assignees  the     property    has    been    voluntarilif 

Will  be  protected  and  enforced  in  a  transferred    to    an    asislgnee   by    tM 

court  Of  equity>  by  a  Suit  in  the  name  of  owner,  a  receiver  afterwards  appointed 
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name/  or  he  is  impliedly  given  such  authority  by  statutes  which, 
though  they  do  not  expressly  authorize  suits  in  the  name  of  the 

receiver,  make  him  an  assignee  or  trustee  of  the  property  over 

to  supersede  the  assignee  succeeds  to  v,   Williams,  9    N.   Y.   142,  affirming 

his  title  as  well  as  to  his  office  and  may  (Supm.  Ct.)  5  How.  Pr.  (N.  Y.)  441. 

sue  in  his  own  name.     Hill  v.  West-  Suit  to  Seoover  for  lUegal  Interest  Paid 

ern,  etc..  R.  Co.,  86  Ga.  284;  Whitman  nnder  National  Bank  Aet.  —  A  receiver 

V.  Mast,  etc.,  Co.,  11  Wash.  318.  thus  authorized  is  the*' legal  represent- 

1.  Arkansas.  —  Driver     v,    Lanier,  alive"  of  the  corporation  over  whose 

(Ark.  1890)  49  S.  W.  Rep.  816.  property  he  has  been  appointed,  within 

Connecticut,  —  Terry   v.    Bamberger,  the  Rev.  Stat.  U.  S.,  §  5198.  giving  an 

44  Conn.  558.  action  against  a  national  bank  to  rc- 

' Illinois.  —  Hancke  v,  Blattner,  34  111.  cover  for  illegal  interest  paid  it,  and  is 

A  pp.  394.                                                  -  entitled   to  sue  as  such.     Barbour  v. 

Indiana,  —  Hatfield     v.    Curamings,  National  Exch.  Bank,  45  Ohio  St.  133. 

(Ind.  1899)  53  N.  E.  Rep.  231,  denying  In  Missonri certain  property,  when  at- 

rehearing  in  (Ind.  1898)  50  N.  E.  Rep.  tached  or  taken  on  execution,  may  be 

817,   distinguishing    Hatfield    v.   Cum-  placed  in  the  custody  of  a  receiver  who 

mings,     142     Ind.     350;     Manlove    v.  may  commence  and  maintain  actions 

Burger,  38  Ind.  211;  Herron  v.  Vance,  in  bis  own  name  to  settle  and  collect 

17  Ind.  595.  the  same.     The  court  or  a  judge  in 

Maryland.  —  Frank  v,  Morrison,  58  vacation  may,  in  a  proper  case,  on  the 

Md.  429;  Hayes  v.  Brotzman,  46  Md.  application  of  the  plaintiff,  appoint  a 

519.  receiver  over  notes,  bills,  books  of  ac- 

New  Jersey.  —  Minchin   v.  Paterson  count,  accounts,  or  other  evidences  of 

Second  Nat.   Bank,  36  N.  J.  Eq.  436;  debt  that  have  been  attached  (i  Rev. 

Harrison  v.  Maxwell,  44  N.  J.  L.  316;  Stat.  Mo.  1889,  §  55i)»  and  under  the 

Willison  V.  Salmon,  45  N.  J.  Eq.  257;  execution  law  (§  4919)  the   same  dis- 

Miller  v.  Mackenzie,  29  N.  J.  Eq.  291.  position  may  be  made  of  all  account 

Neio    York.  —  Porter  v.  Williams,  9  books,   accounts,   notes,    bills,    bonds, 

N.  Y.  142,  fl[^r///i«§'(Supm.  Ct.)5  How.  certificates  of  deposit,  and  other  evi- 

Pr.  (N.  Y.)  441:  Rankine  v.  Elliott,  16  dence  of  debt  levied  upon  by  exec u- 

N.  Y.  377;  Phoenix  Warehousing  Co.  tion.     Alexander  v.  Relfe,  9  Mo.  App. 

V,  Badger,  67  N.  Y.  294;  Gillet  v.  Fair-  133,   reversed  on  other  grounds  in  74 

child,  4  Den.  (N.  Y.)  80;  Hudson  v.  Mo.  495;  State  v.  Gam bs,  68  Mo.  289. 

Plets,  II  Paige  (N.  Y.)  183;  Wilson  v.  This  enumeration  of  property  does 

Allen,  6  Barb.  (N.  Y.)  542,  a'tedin  Olney  not  include  the  official  bond  of  the  pred- 

V.  Tanner,  10  Fed.  Rep.  loi;  Wilson  v.  ecessor  in  office  of  a  receiver,  State  r. 

Wilson,  I  Barb.  Ch.  (N.Y.)  594;  Peters  Gambs,  68  Mo.  289;  nor  damages  on 

V.  Foster,  56  Hun(N.  "V.)  607.  demands  growing  out  of  the  miscon- 

North  Carolina.  —  Worth  v.  Wharton,  duct  of  directors  of  a  corporation,  under 

122  N.  Car.  376;  Gray  v.  Lewis,  94  N.  Rev.  Stat.   1889,  §  2193,  Thompson  v. 

Ca.r.2g2,distinguisAingB2Liiiezt.DsiViS,  Greeley,  107  Mo.  577.     It  will  include 

66  N.  Car.  252.  unpaid  subscriptions  of  stock  of  a  cor- 

Ohio.  —  Murphy     v.    Holbrook,     20  poration.      Eppright  z'.    Kauffman,  90 

Ohio  St.  137.  Mo.  25,  wherein  it  is  held  that  Hannah 

See  also  article  Parties  to  Actions,  i'.  Moberly  Bank,  67  Mo.  678,  deciding 

vol.  15,  p.  725.  the  contrary,  was  overruled  in  Eppright 

Actions  for  Tort.  —  Under  a  statute  v.  Nickerson,  78  Mo.  482. 

authorizing  receivers  to  sue   in  their  Other  Instanoes  of  Statutory  Constrnc- 

own  names  for  any  debt,  claim,  or  de-  tion.  —  Under  statutes  which    provide 

mand  transferred  to  them,  or  to  the  that  actions  may   be   brought  in  the 

possession  and  control  of  which  they  name  of  the  party  over  whose  property 

are  entitled  as  receivers,  the  receiver  the  receiver  has  been  appointed  **cr 

may  sue  in  his  own  name  for  a  de-  otherwise  "  the  receiver  is  entitled  to 

mand  arising  upon  a  tort  as  well  as  for  sue  in  his  own  name.     Hatfield  v.  Cum- 

one  airising  ex  contractu,     Gillet  ?/.  Fair-  mings,  (Ind.   1899)  53   N.  E.  Rep.  231, 

child,  4  Den.  (N.  Y.)  80,  cited  in  Terry  v.  denying  rehearing  in  (Ind.  1898)  50  N. 

Bamberger,    44    Conn.    558;    Hudson  E.   Rep.  817;  Garver  v.  Kent,  70  Ind. 

v.  Plets,  II  Paige  (N.  Y.)  183;  Porter  428;  Manlove  z;  Burger,  38  Ind.  211; 
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which  he  is  appointed.     Included  in  the  statutes  which  are  held 

to  give  him  authority  to  sue  are  not  only  those  which  specifically 
declare  that  the  title  shall  vest/  but  also  those  containing  general 
provisions  which  empower  the  receiver  to  collect  and  receive  the 
property  described  therein,  bring  suits  concerning  it,  or  the  like.* 

Herron   ».  Vance,  17  Ind.  595;  Frank  N.  J.  Eq.  489,. in  Minchin  v.  Paterson 

V,   Morrison,   58   Md.  423;    Hayes  v.  Second  Nat.   Bank,  36  N.  J.  Eq.  436, 

Brotzman,  46  Md.  519;  De  Wolf  v,  A.  and  in  Wilkinson  v.  Rutherford,  49  N. 

&  W.  Sprague  Mfg.  Co.,  11  R.  I.  380.  J.  L.  242,  the  opposite  view  seems  to 

Reduction  of  Assets  and  Payment  of  have  been  taken.  To  settle  this  ques- 
Debts,  —  A  statute  which  provides  that  tion,  the  Act  of  1896  (P.  L.  of  1896,  p. 
the  receiver  shall  reduce  the  assets  to  299,  §  68)  provided  as  follows:  *  All  the 
possession  and  pay  the  debts  under  the  real  and  personal  property  of  an  in- 
same  rules  prescribed  for  the  govern-  solvent  corporation,  wheresoever  situ- 
ment  of  administrators,  entitles  a  re-  ate,  and  all  its  franchises,  rights, 
ceiver  tosae  in  his  own  name,  since  an  privileges  and  effects,  shall,  npon  the 
administrator  can  thus  sue.  Manloye  appointment  of  a  receiver,  forthwith 
V.  Burger,  38  Ind.  211;  Garverc.  Kent,  vest  in  him,  and  the  corporation  shall 
70  Ind.  428.  be  divested  of  the  title  thereto.'  " 

1.  Ward  V.  Petrie,  157  N.  Y.  301,  re-  2.  Connecticut.  —  Crandall  v.  Lincoln, 
versing  (Supm.  Ct.  Gen.  T.)  36  N.  Y.  52  Conn.  73;  Davenport  r.  Lines, 
Supp.  940;  Mandeville  v.  Avery,  124  (Conn.  1899)  44  Atl.  Rep.  17. 
N.  Y.  37^,  reversing  SI  Hun  (N.  Y.)  78,  Illinois,  —  Chicago  First  Nat.  Bank 
followed  in  Mandeville  v.  Avery,  135  v.  Baker,  62  III.  App.  154,  <x^r»fr</in 
N.  Y.  658;  Powell  V,  Waldron,  89  N.  161  111.  281;  Young  r.  Stevenson,  81 
Y.  328;  Bennett  v.  McGuire,  5  Lans.  III.  App.  40,  nViW  Bouton  v.  Dement, 
(N.  Y.)  183;  Edmonton  v,  McLoud,  19  123  III.  142,  and  Republic  L.  Ins.  Co. 
Barb.  (N.  Y.)  357,fl^rw^^i6N.  Y.  543;  v.  Swigert,  135  111.  150. 
Crounse  v,  Whipple,  (Supm.  Ct.  Gen.  Indiana. — Davis  v.  Ladoga  Creamery 
T.)  34  How.  Pr.  (N.  Y.)  333;  Sherwood  Co.,  128  Ind.  22a;,  Garver  v,  Kent,  70 
v.  Buffalo,  etc.,  R.  Co.,  (Supm.  Ct.  Ind.  428;  Franklin  Nat.  Bank  v.  White- 
Gen.  T.)  12  How.  Pr.  (N.  Y.)  136;  head,  14^  Ind.  560;  Voorhees  v.  In- 
Nathan  v.  Whitlock,  9  Paige  (N.  Y.)  dianapolis  Car,  etc.,  Co.,  140  Ind.  220. 
152;  Verplanck  i\  Mercantile  Ins.  Cc,  Maine,  —  Baker  v.  Cooper,  57  Me. 
2  Paige  (N,  YJ  438;  Mutual  Brewing  388. 

Co.  v.   New  York,  etc..  Ferry  Co.,  16  Maryland,  —  Everett  v.  State,  28  Md. 

N.  Y.  App.  Div.  149;  Eggellingt/.  Allen,  207.     See    also  Stockley  v.    Thomas, 

(Supm.  Ct.  App.  T.)  25  Misc.  (N.  Y.)  (Md.  1899),  43  Atl.  Rep.  766. 

496.  Minnesota,  —  Merchants'  Nat.  Bank 

The  statutes  relating  to  supplemental  v.   Northwestern    Mfg.,   etc.,   Co.,   48 

proceedings  and  the  winding  up  of  cor-  Minn.  349;  Minnesota  Thresher  Mfg. 

porations  are  frequently  of  this  class.  Co.  v,   Langdon,  44   Minn.  37;    In  re 

See  articles  Supplemental   Proceed-  People's     Live     Stock     Ins.    Co.,   56 

iNGs  and  Winding  Up  Corporations.  Minn.    180;   Basting  v,    Ankeny,    64 

New  Jersey  Statute.  —  In  Falk  r.  Whit-  Minn.  133. 

man  Cigar  Co.,  55  N.  J.  Eq.  396,  it  was  Missouri,  —  Gill  v.  Balis,  72  Mo.  425; 

said:  '*  It  was  long  a  question  of  doubt  Glover  v,  St.  Louis  Mut.  Bond  Invest, 

whether,  under  the  former  corporation  Co.,  138  Mo.  408;  Thompson  v,  Greeley, 

act,  a  receiver  of  an  insolvent  corpora-  107  Mo.  577.     See  also  Waters- Pierce 

tion  was  vested  with  the  legal  title  to  Oil  Co.  v.  American   Exch.   Bank,  71 

the  assets  of  the  corporation,  or  was  Mo.  App.  653  {construing  kxV,  statute), 

merely  their  custodian,  with  the  powers  New  Jersey,  —  Merchants*  Nat.  Bank 

mentioned  in  the  statute.     In  Willink  v.  Pennsylvania  Steel  Co.,  57  N.  J.  L. 

V,  Morris  Canal,  etc.,  Co.,  4  N.  J.  Eq.  336;  Wilkinson  v,  Rutherford,  49  N.  J. 

377,  in  State  Bank  v,  Plainfield  First  L.    241;    Williams    v.    McDonald,    42 

Nat.   Bank,  34  N.  J.   Eq.  456,  and  in  N.   J.  Eq.  392;  Young  v.  Consumers* 

Kirkpatrick  v.  Corning,  37  N.  J.  Eq.  Cordage  Co.,  9  Quebec  Super.  Ct.  471 

59,  it  was  held  that  the  title  to  the  prop-  {construing  New  Jersey  law).     See  also 

erty  was  not  changed,  while  in  Corri-  Minchin     v,     Paterson    Second     Nat. 

gan  V.  Trenton  Delaware  Falls  Co.,  7  Bank,  36  N.  J.  Eq.  436. 
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Authoritj  to  Sue  Oontalaad  in  Order  of  Appointmeiit  —  Some  courts  have 
held  that  a  receiver  may  be  given  authority  to  maintain  actions 
in  his  own  name  by  the  insertion  in  the  order  of  appointment  of 
a  clause  which  either  expressly  authorizes  him  to  sue  in  his  own 
name,  or  by  implication  gives  him  such  power.^ 

New    York,  —  Storm .  v.   Waddell,  2  reversed  on  other  groatids  in  4  N.  Y. 

Sandf.  Ch.  (N.  Y.)  494;  Hun  v,  Gary,  82  363. 

N.  Y.  65.  Under  the  Corporation  lot  of  ZUIaeli 

Rkoiie  Island,  —  De  Wolf  v.  A.  &  W.  which  provides  (§  25)  that  a  receiver  of 

Sprague  Mfg.  Co.,  11  R.  I.  380,  cited  in  a  corporation  may  6 ue  in  all  courts  "  as 

Eirans  9.   Pease,  (R.  L  1699)  42  Atl.  commanded    by    the  decree "   of  the 

Rep.  506.  court  appointing  him,  authority  must 

Texas,  —  Showalter  r.   Laredo  Imp.  be  given  him  by  the  decree  before  he 

Co.»  83  Tex,  i6d;  Mathis  tr.  Pndham»  t  is  entitled  to  intervene  in  an  action 

Tex.  Civ.  App.  58.  against  the  corporation  or  commence  a 

IVasAin^ton,  —  Hardin   v.   Siveeney,  suit.     Peabody  tf.  New  England  Water 

14  Wash.    129;    Capecci  v,  Alladio,  8  Works  Co.,  80  111.  App.  458, 

Wash,  637;  Compton  v.  Schwabacher,  1.  Aiadama,^-'Qomtt    p.    Bray,    83 

15  Wash.  306;  Evring  9.  Van  Wagenen,  Ala.   217;    Leonard  v.  Storrs,  31  Ala. 
6  Wash,  39.  488;  Pearce  v.  Gamble,  72  Ala.  341. 

Uhited  States,  —  Kennedy  v,  Gibson,  Georgia,  —  Hardwick  v.  Hook,  8  Ga. 

8  Wall.  (U,  S.)498;  National  Bank  1^,  354. 

Kennedy,  17  Wall.  (U.  S.)  19;  Cockrill  Indiana,  —  Manlove    v.    B|irger,   38 

V,  Abeles,  86  Fed.  Rep,  505:  Cockrill  Ind.  21 1;  Garver  v,  Kent,  70  Ind.  428. 

V,  Cooper,  86  Fed.  Rep.  7;  Jackson  v.  See  also  Hatfield   r.  Cummings,  140 

Fidelity,  etc,  Co.,  75  Fed.   Rep.  359;  Ind,  547,  (Ind,  1898)  50  N.  E.  Rep.  817. 

American  Nat.  Bank  v.  National  Ben.,  Maryland,  —  Frank  v,  Morrison,  58 

e  c,  Co.,  70  Fed.  Rep,  420;  Prescott  v,  Md.  423;  Hayes  v,  Brotzman,  46  Md. 

Haughey,  65    Fed.   Rep.   653;   Failey  519. 

c.  Talbee,  55  Fed.  Rep.  893;  Movius  cr.  Afinnesota,'-^\i9iVAt    V.    Newel,    60 

Lee,  30  Fed.  Rep.  2913;  Daube  v,  Phila-  Minn.  481 ;  Henning  9*  Raymond,  35 

deiphia,  etc.,  Coal,  etc.,  Co.,  46  U.  S,  Minn.  303. 

App.    591,   13   Nat.   Corp.    Rep.   530,  Mississt^,  -—  Freeman      v.     Win- 

reversing  oa  other  grounds  71  Fed.  Rep.  Chester,  10  Smed.  &  M.  (Miss.)  577. 

583;    Relfe  V.  Rundle,   103  U.  S.  222;  Missouri^ '-^TYLompsf^n    v,    Greeley, 

Porter  v,  Sabin,  149  U,  S.473,  ajfirming  107  Mo.  577. 

36  Fed.  Rep.  475.  New      Jersey,  —  Sobernheimer      r. 

Trustee    of    SzpreM    Tmst.  —  Under  Wheeler,  45  N.  J.  Eq.  614. 

such  statutes  a  receiver  is  the  trustee  New  York,  —  Dayton  v,  Borst.  31  N. 

of  an  express  trust  under  the  provision  Y.  435;  Donnelly  v.  West,  17  Hun(N. 

of  the  codes  entitling  such  trustees  to  Y.)  564. 

sue  in  their  own  names.     Neland  v,  iV<?rM  Gir^^/ifffa.  —  Boyd  v.  Royal  Ins. 

Haugan,  70  Minn,  349,  citing  Henning  Co.,  iii  N.  Car.  372. 

f.  Raymond,  35  Minn.  303;  Donnelly  Okio,  —  Zteverink    v.    Kemper,     50 

V.  West,  17   Hun  (N.   Y.)  564,   citing  Ohio  St.  208. 

Porter  w.  Williams,  9  N.  Y.  142;  Alex-  Tennessee.  ^^W my    v,    Jamison,    10 

ander  v,  Relfe,  74  Mo.  49^,  reversing  q  Humph.  (Tenn.)  186. 

Mo.  App.  133;  Bockoverv.  Life  Assoc.,  TVjtoj. -^  Gayoso  Sav.  Inst,  v.  Bun 

77  Va.  85;  Relfe  V.  Rundle,  103  U.  S.  row,    37    Tex.  88,  criticised  on   other 

222,  grounds  in  Moseby  r.  Barrow,  5a  Tex. 

Aotion  to  Beoovor  for  Usury.  —  Such  a  396. 

receiver  is  by  operation  of  law  a  privy  kVisconsin,  —  Lathrup  v,  Knapp,  37 

to  a  transaction  in  which  the  party  over  Wis.  307,  27  Wis.  232. 

whose  property  he  was  appointed  was  United  States,  —  Schulu    v,    Pfaenix 

charged  with   usury,  and  Is  a  "  bor*  Ins.  Co.,  77  Fed.  Rep.  375. 

rower  "  within  the  meaning  of  Act  N.  As  a  Far^  under  Codes.  —  Sach  a  re^ 

V.  1837  enacted  to  prevent  usury,  en-  ceiver  is  entitled  to  sue  in   his  own 

abling  him  to  attack  the  contract  by  name  as  the  real  party  in    interest, 

salt  in  his  own  name.     Leavitt  v,  De  Leonard  v,  Storrs,  31  Ala.  488,  cited  in 

Launay,  4   Sandf*   Ch.  (N.   Y.)  282,  Pearce  v.  Gamble,  72  Ala.  341;  oral 
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The  Thoory  on  Which  the  Courts  Brocoed  in  holding  that  statutes  may 
by  implication  authorize  a  receiver  to  sue  in  his  own  name,  or 
that  he  may  be  given  such  power  in  the  order  appointing  him,  is 
not  that  these  statutes  and  orders  of  court  give  the  receiver  the 
right  to  sue  in  his  own  name  apart  from  the  question  of  title  to 
the  property,  but  that  they  constitute  statutory  or  judicial  assign- 
ments to  the  receiver  of  all  of  the  property  of  the  kind  coming 
within  their  terms.* 

Tho  Contrary  View.  —  In  some  well-considered  cases,  however,  it 
has  been  held  that  an  order  of  the  court  by  which  a  receiver 
is  appointed,  unless  it  is  merely  declaratory  of  some  statute,  can- 
not vest  the  receiver  with  title  to  the  property  or  authorize  him 
in  terms  to  sue  In  his  own  name  and  thus  by  judicial  action  amend 

the  trustee  of  an  express  trust,  Hause  pointed  over  the  property  of  corpora- 
te. Newel,  60  Minn.  481 ;  Henning  v,  tions  to  sue  in  their  own  names.  De 
Raymond,  35  Minn.  303;  under  code  Wolf  v.  A.  &  W.  Sprague  Mfg.  Co.,  11 
provisions  giving  such  persons  the  right  R.  I.  380;  Evans  v.  Pease,  (R.  I.  1899) 
to  thus  sue.  42  All.  Rep.  506. 

Orders  Conitmed  with  Beference  to  Stat-  Irrespective  of  statute  or  order  of 
ites  —  Maryland  —Receivers  of  the  court,  however,  it  seems  to  be  estab- 
property  of  corporations  are  expressly  lished  practice  for  all  receivers  to  thus 
authorized  to  sue  in  their  own  names  sue.  De  Wolf  v.  A.  &  W.  Sprague 
by  the  Act  Md.  1868,  c.  471,  gg  185-195;  Mfg.  Co.,  n  R.  I.  380,  citing  Olney  v, 
but  it  has  been  decided  that,  irrespec-  Chadsey,  7  R.  I.  224;  Hayes  v.  Ken- 
live  of  any  statute,  an  order  of  court  of  yon,  7  R.  I.  531;  Evans  v.  Pease,  (R.  I. 
the  character  herein  treated  confers  1809)  42  Atl.  Rep.  506,  wherein  it  is 
upon  them  such  right.  Hayes  v.  Brotz-  said:  *' The  uniform  practice  in  tl}is 
man,  46  Md.  524;  Frank  v,  Morrison,  state  has  been  for  receivers  to  sue  in 
58  Md.  423,  citing  Morrison  v.  Dorsey,  their  own  names.  While  in  most  of 
48  Md.  461;  Musgrave  v,  Morrison,  54  these  cases,  perhaps  all,  the  receivers 
Md.  161;  Rider  v,  Morrison,  54  Md.  have  been  appointed  under  provisions 
429,  and  Frank  v,  Morrison,  55  Md.  of  our  statutes,  we  see  no  reason  why 
399.  the  rules  of  pleading  should   be  any 

Missouri.  —  The  early  cases  in  this  different  for  those  appointed  under  a 

state  seem  to  confine  the  effect  of  an  statute,  where  the  authority  to  sue  per- 

order  of  court  of  this  character  to  cases  sonally  is  implied  and  expressed,  and 

in  nrhich  the  appointment  was  under  a  those  appointed  under  the  authority  of 

statute  broad  enough  in  its  terms  to  the  court.    This  is  the  opinion  stated 

confer    authority    upon   the  court  to  in  5  Thomp.  Corp.,  §  6977,  although 

make  it.    Gill  v.  Balis,   72   Mo.   425;  no  case  is  cited  in  support  of  it.     Such 

Alexander  V.  Relfe,  74  Mo.  495,  r^v^r J.  a  conclusion  must  rest  upon  the  fact 

ing  9  Mo.  App.  133.     See  also  Glover  that,  for  the  time  being,  the  functions 

V.  St.  Louis  Mut.   Bond   Invest.  Co.,  of  the  corporation  are  suspended,  and 

138  Mo.  408.     In  Thompson  I/.  Greeley,  vested  in  the  receiver.**    See  also  Til- 

107  Mo.  577,  however,  it  was  expressly  linghast  v.   Champlin,    4    R.   I.    173, 

decided  that  even  in  the  absence  of  any  which    held    that    a    receiver    might 

statute  a  receiver  might  be  authorized  sue  in  his  own  name,  on  the  authority 

to  sue  in  his  own  name  by  an  order  of  of  New  York  cases,  which,  however, 

court.  were  decided  under  a  local  statute. 

Rhode  Island.  — G^n.  Stat.  R.   I.,  c.  1.  See  generally  the  cases  cited  in 

140,  §§  46,  47,  provide  that  the  receiver  the  preceding  notes  in  this  subdivision, 

shall  be  clothed  with  all  the  powers  and  And  see  Wilkinson  v.  Rutherford,  49 

authority  in  respect  to  the  collection  of  N.  J.  L.  241,  to  which  particular  refer- 

debts  due  to  such  corporation,  as  the  ence  Is  made  as  containing  a  very  full 

corporation  possesses,  in  virtue  of  its  exposition  of  this  view  of  the    law. 

charter  or  otherwise.     This  has  been  Cited  in  Merchants'  Nat.  Bank  v,  Penn- 

considered  to  authorize  receivers  ap-  sylvania  Steel  Co.,  57  N.  J.  L.  336. 
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the  law  of  parties  to  suits ;  ^  and  cases  are  not  wanting  in  which 
it  has  been  denied  with  great  ability  that  implied  authority  to  sue 
is  found  in  statutes.* 

Boeeiver  as  BeproMntatlve  of  Crodlton.  —  Most  of  the  courts  give  a 
receiver  the  character  of  an  assignee  or  trustee,  and  thus  entitle 
him  to  sue  in  his  own  name,  not  only  as  respects  rights  of  action 
in  favor  of  the  party  of  whose  property  he  is  appointed  receiver, 
but  also  those  which  exist  only  in  favor  of  creditors  interested  in 
the  fund ;  such  as  causes  arising  out  of  transfers  by  the  debtor 
made  prior  to  the  appointment,  in  fraud  of  their  rights.'     And 

1.  Battle  V.  Davis,  66  N.  Car.  252,  tent  of  that  proposition,  that  they  were 

approved  in  Gray  v,  Lewis,  94  N.  Car.  actions  merely  for  the  protection  and 

392;    Wilson  V,  Welch,  157  Mass.  77;  enforcement  of  the  receiver's  possession 

Ewing  V.    King,    i6g   Mass.    97;     Ft.  and  not  suits  involving  the  question  of 

Payne  Coal,  etc.,  Co.  z:  Webster.  163  title,  and  this  is  plainly  brought  out  in 

Mass.  134.     See  also  Tibbets  v,  Cohn,  the  opinions.     The  latter  view  of  their 

116  Cal.  365;    King  v,  Cutts,  24  Wis.  scope  was,  however,  taken  in  Harland 

628.  V,  Bankers',  etc.,  Tel.  Co.,  33  Fed.  Rep. 

8.  In  Wilson  v,  Welch,  157  Mass.  77^  199,  overruling  32  Fed.  Rep.  305. 

it  was  said:  "  Although  the  practice  in  8.  California,  —  Ex p,  HoUis,  59  Cal. 

this  Commonwealth  has  not  been  uni-  405. 

form  (see  Farmers',  etc..  Bank  v.  Jenks,  Connecticut.  —  Greene    v.    A.    &   W. 

7  Met.  (Mass.)  592;   Boot,  etc.,  Manu-  Sprague  Mfg.  Co.,  52  Conn.  330. 

facturers*   Mut.  F.  Ins.  Co.  v.  Melrose  Indiana.  —  Voorhees  v,  Indianapolis 

Orthodox  Cong.  Soc,   117  Mass.  199;  Car,  etc.,  Co.,  140  Ind.  220;  National 

Sohier  v.  Lamb,   134  Mass.  275;  and  State  Bank  v.  Vigo  County  Nat.  Bank, 

Parker  v.  Nickerson,   137  Mass.  487),  141  Ind.  352;  Crawfordsville  First  Nat. 

we  consider  the  law  to  be  that  a  re-  Bknk  r.  Dovetail  Body,  etc.,  Co.,  143 

ceiver  of  a  corporation  appointed  by  a  Ind.    534;     Big    Creek    Stone  Co.   v. 

court  of  equity  cannot  bring  suits  in  Seward,    144  Ind.  205;   Franklin  Nat. 

his  own  name  to  recover  property  of  the  Bank  v.  Whitehead,  149  Ind.  560. 

corporation  which  has  never  been  in  Louisiana,  —  Prevost  v,  Walthcr,  48 

his  possession,  unless  he  is  authorized  La.  Ann.  227,  citing  Chaffe  v.  Scheen, 

to  do  so  by  statute  or  by  the  decree  of  34  La.  Ann.  687. 

a  court  competent  to  give  him  such  Minnesota.  —  Rossman  v.  Mitchell, 
authority,  or  unless  the  title  to  the  (Minn.  1898)  75  N.  W.  Rep.  1053; 
property  has  been  conveyed  to  him.  Chamberlain  r.  O'Brien,  46  Minn.  80; 
Courts  of  equity  cannot  transfer  the  Minnesota  Thresher  Mfg.  Co.  v.  Lang- 
title  to  property  by  decree  unless  don,  44  Minn.  37,  doubting  Patterson  v, 
authorized  by  statute,  although  they  Stewart,  41  Minn.  84. 
can  compel  the  defendant  to  transfer  Michigan.  —  Lee  v.  Buck,  loi  Mich, 
title.  Wilson  v.  Martin- Wilson  Auto-*  406;  Prcscott  v.  Pfeiffer,  57  Mich.  21, 
matic  F.  Alarm  Co.,  151  Mass.  515."  distinguishing  Reed  v.  Baker,  42  Mich. 
See  also  Manlove  v.  Burger,  38  Ind.  272. 

211;    Gaither  v.  Stockbridge,  67  Ind.  Minnesota,  —  Farmers' L.  &  T.  Co. 

222;  Alexander  v,  Relfe,  9  Mo.  App.  v,  Minneapolis  Engine,  etc.,  Works,  35 

I33t  reversed  in  74  Mo.  495;  Dickey  v,  Minn.  543. 

McCaul,  14  Ont.  App.  166.  Missouri,  —  Neun      v.      Blackstone 

United   StatM   Suprame   Court.  —  The  Bldg.,  etc.,  Assoc,  (Mo.  1899)  50  S.  W. 

case  of  Davis  v.  Gray,  16  Wall.  (U.  S.)  Rep.  436  [dictum  based  on  New  York 

203,  affirming  I  Woods  (U.  S.)  420,  10  decisions];  Alexanders.  Relfe,  74  Mo. 

Fed.  Cas.  No.  5,715,  is  frequently  cited  495,  reversing  9   Mo.  App.  133  [citing 

as  the  case  in  support  of  the  proposi-  Gill  v.  Balis,  72  Mo.  424,  which  was  an 

tion  that  a  receiver  may  be  authorized  action  on  a  cause  vested  in  the  debtor 

by  order  of  court  to  maintain  actions  and  not  in  the  creditors], 

in  his  own  name.     See  also  Shields  v.  New  Jersey.  —  Minchin   r .   Paterson 

Coleman,  157  U.  S.  168.  Second  Nat'.  Bank,  36  N.  J.  Eq.  436; 

It  may  be  said,  however,  against  the  Terhune  v.   Bell,  (N.  J.   1887)  9  All. 

a^Uthority  of  these  cases  to  the  full  ex-  Rep.  in;  Nichols  r.  Perry  Patent  Arm 

814  Volume  XVII. 


Control  and                                 RECEIVERS.  IHipodtion  of  SsUto. 
according  to  the  view  entertained  by  most  courts  a  receiver  is 

Co.,  II  N.  J.  Eq.  126;  National  Trust  United  States,  —  Stuart  z^.  Hayden,  36 

Co.  r.   Miller,  33  N.  J.  Eq.  155:  Mer-  U.  S.  App.  462.  3  Am.  &  Eng.  Corp. 

chants'   Nat.    Bank   v,    Pennsylvania  Cas.  N.  S.  591;  Hayden  v,  Thompson, 

Steel  Co.,  57   N.  J.  L.  336;  Miller  v.  36   U.   S.   App.   361.  2   Am.    &    Eng. 

Mackenzie,  29  N.  J.  Eq.  291,  overruling  Corp.  Cas.  N.  S.  511. 

Higgins  V,  Gillesheiner,  26  N.  J.  Eq.  Another  View.  —  Some  cases  have  held 

308;  Graham  Button  Co.  v.  Spielmann,  that  the  receiver  is  entitled  to  sue  in  his 

50  N.  J.  Eq.  120;  Bergen  :.-.  Littell,  41  own  name  upon  such  causes  of  action, 

N.  J.  Eq.  18;  Hopper  v,  Lovejoy,47  N.  merely  because  of  the  fact  that  he  rep- 

J.  Eq.  573;  Werner  v.  Murphy,  60  Fed.  resents  creditors  interested  in  the  fund 

Kep.  769  {construing  New  Jersey  law),  as  well  as  the  party  for  whom  he  has 

New     York.  —  Nealis    v,    American  been  appointed.     Olney  v.  Tanner,  10 

Tube,  etc.,  Co..  150  N.  Y.  42,  affirming  Fed.    Rep.    loi.     See  also  Wright   v. 

76  Hun  (N.  Y.)22o;  Ward  z*.  Petrie.  157  Nostrand,  94  N.  Y.  31:  Porter  v.  Wil- 

N.  Y.  301,  reversing  (Supm.  Ct.  Gen.  Hams,  9  N.  Y.  142;  Sheafe  v.  Larimer, 

T.)  36  N,  Y.  Supp.  940;  Stephens  r.  79  Fed.  Rep.  921. 

Perrine,  143  N.  Y.  476,  reversing  69  Contra.  —  In  some  cases  it  has  been 
Hun  (N.  Y.)578;  Mandeville  v,  Avery,  denied  that  a  receiver  cannot  sue  either 
124  N.  Y.  376,  135  N.  Y.  658,  reversing  in  his  own  name  or  otherwise  for  causes 
57  Hun  (N.  Y.)  78;  Pittsburg  Carbon  of  action  vested  in  a  creditor  or  another 
Co.  V,  McMillin,  119  N.  Y.  46,  affirming  than  the  one  over  whose  property  he 
53  Hun  (N.  Y.) 67;  Wright  V.  Nostrand,  was  appointed.  See  generally  article 
94  N.  Y.  31;  Atty.-Gen.  v.  Guardian  ^^rrtV^rj,  Am.  &  Eng.  Encyc.  of  Law. 
Mut.  L.  Ins.  Co.,  77  N.  Y.  272;  Whittle-  Illinois.  —  Gottlieb  v.  Miller,  154  111. 
sey  V,  Delaney,  73  N.  Y.  571;  Bostwick  44,  reversing  in  part  47  111.  App.  588; 
v.  Menck,  40  N.  Y.  383;  Becker  v.  Tor-  Fairbanks  v.  Farwell,  141  111.  354;  Re- 
rance,  31  N.  Y.  631;  Hayner  v.  James,  public  L.  Ins.  Co.  v,  Swigert,  135  111. 
17  N.  Y.  316;  Porter  v,  Williams,  9  N.  150,  citing  In  re  British,  etc.,  Cork  Co., 
Y.  142,  affirming  (Supm.  Ct.)  5  How.  L.  R.  I  Eq.  231,  and  Waterhouse  v. 
Pr.  (N.  Y.)  441;  Talmage  v.  Pell,  7  N.  Jamison,  2  Pat.  Sc.  App.  1812,  L.  R.  2 
Y.  328;  Gillei  v.  Moody,  3  N.  Y.  479;  H.  L.  Sc.  29;  Wincock  «/.  Turpin,  96 
Leavittv.  Palmer,  3  N.  Y.  19;  Leavitt  v.  III.  135;  Arenz  v.  Weir,  89  111.  25;  Tib- 
Yates,  4  Edw.  (N.  Y.)  134;  Osgood  ball  v,  Libby,  87  111.  142;  Young  v. 
r.  Laytin,  3  Abb.  App.  Dec.  (N.  Y.)  418,  Stevenson,  81  111.  App.  40;  Jacobson  v. 
affirming  \Z  Barb.  (N.  Y.)463;  Osgood  Allen,  20  Blatchf.  (U.  S.)  525,  decided 
v.  Ogden,  3  Abb.  App.  Dec.  (N.  Y.)  under  a  statute  of  Illinois.  Compare 
425;  Brouwer  v.  Hill,  i  Sandf.  (N.  Y.)  Munger  v.  Jacobson,  99  111.  349. 
629;  Passavant  v.  Bowdoin,  60  Hun  (N.  Kansas,  —  In  the  following  cases  it 
Y.)  433;  Hubbell  r.  Merchants*  Nat.  was  held  that  a  suit  to  enforce  the  in- 
Bank..  42  Hun  (N.  Y.)  200;  Berry  v,  dividual  liability  of  stockholders  pro- 
Brett,  6  Bosw.  (N.  Y.)  637;  Van  Cott  ».  vided  by  Gen.  Stat.  Kan.,  par.  1 192, 
Van  Brunt,  (Supm.  Ct.  Spec.  T.)  2  Abb.  must  be  btought  by  the  creditors  and 
N.  Cas.  (N.  Y.)  283,  rifv^rjfwr^  on  other  not  by  the  receiver:  Dexter  v.  Ed- 
grounds  82  N.  Y.  535;  Dollard  z\  Tay-  mands,  89  Fed.  Rep.  467;  Hancock  Nat. 
lor,  33  N.  Y.  Super.  Ct.  496:  Stiefel  v.  Bank  r.  Ellis,  172  Mass.  39,  166  Mass. 
New  York  Novelty  Co.,  14  N.  Y.  App.  414.  Contra,  Gushing  v.  Perot,  175  Pa. 
Div.  371;  Walter  v,   F.   E.   McAllister  St.  66. 

Co..  (Supm.  Ct.  Spec.  T.)  21  Misc.  (N.  Minnesota,  —  This  has  been  so  held 

Y.)  747,  27  Civ.  Pro.  (N.  Y.)  33.  in   Minnesota   under  the  general  cor- 

South  Dakota,  —  South    Bend     Toy  poration  law.    Allen  v.  Walsh,  25  Minn. 

Mfg.  Co.  v,  Pierre  F.  &  M.  Ins.  Co.,  4  543;    Palmer    v,   Zumbrota  Bank,   65 

S.  Dak.  173.  Minn.  90;  Minneapolis  Baseball  Co.  v, 

Utah,  —  U.   S.   V.   Church  of  Jesus  City  Bank,  66  Minn.  441;  McKusick  z'. 

Christ,  etc.,  5  Utah  361.  Seymour,  48  Minn.  158;  Arthur  v,  Wil- 

Washingion.  —  Washington  Mill  Co.  lius,  44  Minn.  409.  Under  Laws  1895, 
t/.  Sprague  Lumber  Co.,  19  Wash.  165;  c.  145,  §  20,  however,  a  proceeding  to 
Titlow  V.  Cascade  Oat  Meal  Co.,  15  enforce  the  statutory  liability  of  stock- 
Wash.  652;  Cole  V,  Satsop  R.  Co.,  9  holders  of  an  insolvent  state  bank  may 
Wash.  4.87.  be  had  at  the  suit  of    the    receiver. 

Wisconsin,  —  Powers  v.  C.  H.  Hamil-  Anderson  v,  Seymour,  70  Minn.  358; 

ton  Paper  Co.,  60  Wis.  23.  Ueland  v,  Haugan,  70  Minn.  349. 
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the  proper  party  to  sue  as  the  representative  of  creditors  where 

J^ew  y^ri&.— This  was  the  early  view  Paige  (N.  Y.)  438;  Matter  of  FrankliD 

held  in  New  York.     Green  v.  Hicks,  i  Bank,  i   Paige  (N.  Y.)  85;  and  Atty.. 

Barb.  Ch.  (N.  Y.)  309;  Hyde  v,  Lynde,  Gen.  v.  Columbia  Bank,   i   Paige  (N. 

4  N.  Y.   387  {dictum,   see  Seymour  v,  Y.)5ii;  </tV/lrit^»V^iif^  Nathan  v.  Whit- 

Wilson,  16  Barb.  (N.  Y.)  294,  rnterstd  lock,  9  Paige  (N.  Y.)  152,  3  Edw.  (N. 

in  14  N.   Y.  567,  15   How.   Pr.  (N.  Y.)  Y.)  215].     To  the  same  effect  see  Passa- 

355);  Hayner  t'.  Fowler,  16  Barb.  (N.  vent  v,  Bowdoin,  60  Hun  (N.  Y.)433; 

Y.)  300;  Olney  v.  Tanner,  10  Fed.  Rep.  Buckley  v,  Harrison,  (C.  PI.  Gen.  T.) 

loi.  10  Misc.  (N.  Y.)  683;  Fincke  v.  Funke, 

Ezoeptloni  to  Bvle.  —  The  receiver  is  25   Hun  (N.   Y.)    616;     Witherbee    v. 

entitled  to  sue  in   his  own   name  or  Witherbee,    17   N.    Y.  A  pp.   Div.   181. 

otherwise  only  on    causes  of    action  Compare  Sagory  v.  Dubois,  3  Sandf .  Ch. 

common  to  the  creditors  whom  he  rep-  (N.  Y.)  466. 

resents,  as  a  body,  and  not  on  special  Baoelver  of  Insolvent  State  Bank  —  Vo- 

causes  of  action  belonging  to  a  single  hraaka.  —  The  receiver  of  an  insolvent 

creditor  or  class  of  creditors.     Amerl-  state  bank  appointed  under  Nebraska 

can  Trust,  etc.,  Bank  t/.  McGetligan,  statutes,  and  not  the  state,  is  the  proper 

(Ind.  1899)  52  N.  £.  Rep.  793;  Millisock  party  to  bring  an  independent  action  to 

V.  Moore,  i  Mo.  App.  Rep.  520:  Farns-  set  aside  conveyances  by  the  bank  in 

worth  E/.  Wood,  91  N.  Y.  308;  Cuyken-  fraud  of  its  creditors.     And  although 

dall  V,  Corning,  88  N.  Y.  129;  Masten  i/.  jurisdiction  to  appoint  such  a  receiver 

Amerman,  51   Hun  (N.  Y.)  244.     See  may  be  entertained  by   the  Supreme 

also  Young  v.  Clapp,  147  111.  176;  Hoi-  Court  such  action  must  be  brought  In 

brook  r.  Ford,  153  III.  633,  affirming  50  the    District    Court.      State    ir.   Sute 

III.  App.  547.  Bank,  40  Neb.  192. 

Temporary  and  Permanent  Beoeiven —  Action  to  Bemove  Assigneo.  —  In  Wis- 
Hew  York.  —  Although  there  is  con-  ^^mjim  the  remedy  given  by  Rev.  Stat., 
siderable  authority  pro  and  con,  it  §  1702,  whereby  an  assignee  for  the 
seems  now  to  be  settled  that  there  is  no  benefit  of  creditors  may  be  removed  in 
difference  between  a  temporary  and  a  the  assignment  proceeding,  is  not  ex- 
permanent  receiver  as  classified  and  elusive,  and  a  receiver  subsequently 
empowered  by  New  York  statutes,  and  appointed  over  the  property  may  main* 
that  each  is  an  assignee  or  trustee  both  tain  an  action  in  equity  to  set  aside  the 
of  rights  of  action  belonging  to  the  assignment.  Morgan  v.  South  Mil- 
debtor  and  of  those  belonging  to  the  waukee  Lake  View  Co.,  100  W^is.  465. 
creditor,  and  entitled  to  sue  in  his  own  See  also  Powers  r.  C.  H.  Hamilton 
name  thereon.  Nealis  v,  American  Paper  Co.,  60  Wis.  23. 
Tube,  etc.,  Co.,  150  N.  Y.  42,  76  Hun  Aotion  to  Sot  Aside  Frandnlent  Convey- 
(N.  Y.)  220,  followed  in  Stiefel  v.  New  anoes  —  New  York  Statute,  —  By  a  stat- 
York  Novelty  Co.,  14  N.  Y.  App.  Div.  ute  enacted  in  1858  receivers  were  ex- 
371.  See  also  Bien  v,  Bixby,  (Supm.  pressly  authorized  to  maintain  an  action 
Ct.  App.  T.)  18  Misc.  (N.  Y.)4i5;  Os-  in  their  own  names  to  set  aside  convey- 
good  V.  Maguire,  61  N.  Y.  524;  Walter  ances  fraudulent  as  against  creditors. 
V,  F.  E.  McAlister  Co.,  (Supm.  Ct.  Laws  1858,  c.  314  (2  Birds.  Rev.  Stat. 
Spec.  T.)  21  Misc.  (N.  Y.)  747.  But  see  (2d  ed.),  p.  1341);  Stiefel  v.  Berlin, 
contra,  Buckley  v,  Harrison,  (C.  PI.  28  N.  Y.  App.  Div.  103;  Rudd  v.  Rob- 
Gen.  T.)  10  Misc.  (N.  Y.)  683,  in  which^  inson,  54  Hun  (N.  Y.)  339,  reversed  on 
case  the  court  cited  Herring  ».  New  other  grounds  126  N.  Y.  113;  Metcalf 
York,  etc.,  R.  Co.,  105  N.  Y.  342,  and  v,  Del  Valle.  64  Hun  (N.  Y.)  245, 
Quincy,  etc.,  R.  Co.  v.  Humphreys,  (U.  a^rm^^/ without  opinion  137  N.  Y.  545; 
S.  Supm.  Ct.)  28  Abb.  N.  Cas.  (N.  Y.)  Ward  v,  Petrie,  157  N.  Y.  301,  reversed 
332.  on  other  grounds  (Supm.  Ct.  Gen.  T.) 

Receiver  Pendente  Lite,  —  An  ordinary  36  N.   Y.    Supp.    940;    Underwood   r. 

receiver  pendente  lite  and  receivers  ap-  Sutcliffe,  77  N.  Y.  58,  reversing  10  Hun 

pointed  on  proceedings  by  a  judgment  (N.  Y.)  453. 

creditor  under  New  York  statutes  to  lisaes  Boforo  the  Conrt.  —  In  an  action 

sequester  the  property  of  a  corporation,  in  equity  by  a  receiver  to  set  aside  a 

seem  not  to  come  within  either  of  these  fraudulent    judgment    against  a  cor- 

classes.    Mann  v,  Pentz,  3  N.  Y.  415  poration  for  which  he  was  appointed, 

\reversing2  Sandf.  Ch.  (N.  Y.)  2S7:  citing  the  court  may  decide  the  merits  of  the 

Verplaack  p.  Merci^ntile  Ins.  Co.,   2  judgment  creditor's  claim  against  the 
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it  is  sought  to  enforce  the  statutory  liability  of  stockholders  for 
the  debts  of  a  corporation.* 

Xqtiitable  fend  Legal  Aetions  by  SaoelTon.  —  According  to  sotne  deci- 
sions, while  it  is  recognized  that  a  receiver  may  sue  as  the  tepre- 
sentative  of  creditors,  or  in  behalf  of  creditors,  he  is  not,  in  the 
absence  of  a  statute  authorizing  him  to  sue  at  law,  the  proper 
party  plaintiff  except  where  an  equitable  cause  of  action  is  stated.* 

(d)  8aiu  in  Voreign  Jarisdlttidni.  —  A  receiver  may  not  generally  sue 
in  his  own  name  in  a  foreign  state,  even  though  authorized  by 
statute  or  order  of  court  where  he  was  appointed,  since  such  laws 
or  orders  relate  to  the  remedy  merely,  and  the  law  of  the  fof  um 
governs.* 

corporation^  under  the  maxim  thai  Fraud  of  Directors,  —  Neither  an  in- 
equity having  obtained  jurisdiction  solvent  banlc  nor  a  receiver  appointed 
will  retain  it  for  all  purposes.  Whittle-  for  it  is  a  necessary  party  to  an  actioii 
sey  V.  Delaney,  73  N.  Y.  571.  against  directors  on  a  cause  in  favor  of 

1.  loTtM,  —  State  e^.  Union  Stockyards  an  individual   depositor  for  inducing 

State  Bank,   103   Iowa  549,  6  Am.  &  him  to  deposit  money  in  the  batik,  by 

Eng.  Corp.  Cas.  N.  S.  716.  false  and  fraudulent  statements  as  to 

Nebraska.  —  State  v,   German    Sav.  its  condition.     Tate   v.  Bates^  ii8  N. 

Bank,  50  Neb.  734;  Farmers'  L.  &  T.  Car.  287,  4  Am.  &  Eng.  Corp.  Cas.  N. 

Co.  V.  Funk,  49  Neb.  353;    Brown  v.  S.  181;  Solomon  v.  Bates,  118  N.  Car. 

Brink,  (Neb.  1899)  78  N.  W.  Rep.  280.  311. 

aV^w  K<?r;6.  — Story  V.  Furman,  25  N.  2.  Ward  v.  Petrie,    157   N.   Y.   301, 

Y.  2I4J    Ruggles  V.  Brock,  6  Hun  (N.  reversing  (Supm.  Ct.  Gen.  T.)  36  N.  Y. 

Y.)  164.  Supp.  940;  Gardner  v.  Smith,  29  Barb. 

Washington,  — "WW^on    v.    Book,    13  (N.    Y.)  68;    Metcalf  v.  Del  Valle,  64 

Wash.  676;  Watterson  V.  Masterson,  15  Hun  (N.  Y.)  245,  137  N.  Y.  545;  Pettl- 

Wash.  511.     See  also,  construing V^^sYi-  bone  v.  Drakeford,  37  Huh  (N.  Y.)  6i8. 

ington  law,  Howarth  v.  Angle,  39  N.  Y.  The  foregoing  cases  wfere  decided  sub- 

App.  Div.  151,  affirming  25  Misc.  (N.  sequently   to  a  statute   changing  the 

Y.)  551 ;    Howarth    v.   Ellwanger,   86  rule.     See  also  Hamlin  v.  Wright,  13 

Fed.   Rep.   54;   Sheaf e  v.  Larimer,  79  Wis.    491.      But    see    contra,  Prescott 

Fed.  Rep.  921.  v.  Pfeiflfer,  57  Mich.  21,  died  in  Lee  ». 

United  States. —  Richmond  v.  Irons,  Buck,    loi    Mch.    406;     Rossman    v. 

121  U.  S.  27;    Kennedy  v.   Gibson,  8  Mitchell,  (Minn.   1898)  75  N.  W.  Rep. 

Wall.  (U.  S.) 498;  Stuart  ».  Hayden,  36  1053;     Chamberlain    v.     O'Brien,     46 

U.  3.  App.  462,  J  Am.  &  Eng.  Corp.  Minn.  80. 

Cas.  N.  S.  591;  Hayden  v,  Thompson,  YarieUB     B^uitable     BemedlM.-— "  It 

36  U.  S.  App.  361,  2  Am.  &  Eng.  Corp.  was  competent  for  the  receiver  to  have 

Cas.  N.  3.  5it;  Bailey  v,   Mosher,  63  instituted  either  one  of  two  actions  !n 

Fed.  Rep.  488;    National  Exch.  Bank  this  case.    He  could  have  brought  his 

z;.  Peters,  44  Fed.  Rep.  13.  action    to    set    aside    and    annul    the 

Contra.  —  See    the    next    preceding  alleged  fraudulent  conveyance  and  de- 
note, manded  as  his  relief  that  the  property 

BMeiver  aa  Party  D«lendatit  —  Action  to  so  fraudulently  conveyed  should  be  re- 

Enforce  Liability  of  Stockholders.  —  In  conveyed  to  him  by  the  alleged  fraud- 

an  action  against  the  stockholders  of  a  ulent  grantees;  or  he  could  bring  the 

corporation  for  their  statutory  liability,  action  which  he  has  as  the  simple  rep- 

which  can  only  be  brought  by  credit-  resentaiive  of  the  judgment  creditors, 

ors,  a  receiver  appointed  for  the  cor-  In  the  former  case  he  would  have  been 

poration,  though  not  a  necessary  party  obliged,  in  order  to  maintain  his  action, 

is  properly  joined  as  a  defendant  where  to  show  such  proceedings  relating  to 

an  accounting  may  be  required  from  his  appointtnent  as  receiver,  as  would 

him,  to  determine  the  amount  for  which  have  vested  in  him  the  title  of  the  judg- 

the  stockholders  are  liable.     Hirshfeld  ment  debtor's  real  estate."     Wright  v. 

V.  Fitzgerald,  157  N.  Y.  166,  707,  revers-  Nostrand,  94  N.  Y.  31. 

ing%^  N.  Y.  App.  Div.  180.  8.  Terry  v.  Bamberger,  44  Conn.  558; 
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When  SeodTor  Ii  Aioignoe  or  Tmttoo.  —  If  the  receiver  is  considered 
an  assignee  or  trustee  he  has  generally  been  permitted  thus  to 
sue  in  foreign  states,  subject,  however,  to  the  rights  of  citizens 
of  those  states,  against  whom  such  assignments  have  no  extra- 
territorial effect.* 

(e)  Leave  to  Sue  —  Common-Law  SeoeivorB.  —  A   strict   common-law 

Stockbridge    v,  Beckwith,  6  Del.  Ch.  Ind.    425,    ciud  in   Catlin   v,    Wilcox 

72;  Amy  V,  Manning,  149  Mass.  487;  Silver-Plate  Co.,  123  Ind.  477. 

Harvey    v,    Varney,     104   Mass.   436;  New  Jersey,  —  Merchants*  Nat.  Bank 

Graydon  v.  Church,  7  Mich.  37;  Farm-  v,  Pennsylvania  Steel  Co.,  57  N.  J.  L. 

ers'.  etc.,  Ins.  Co.  v.  Needles,  52  Mo.  336;  Falk  v,  Janes.  49  N.  j.  Eq.  484; 

17;  Waters- Pierce  Oil  Co.  v,  American  Sobernheimer  v,  Wheeler.  45  N.  J.  Eq. 

Exch.   Bank,  71   Mo.  App.  653;  Hope  614;  Hurd  7/.  Elizabeth,  41   N.  J.  L.  i; 

Mut.  L.  Ins.  Co.  V.  Taylor,  2  Robt.  (N.  Bidlack  v.   Mason,  26  N.  J.  Eq.  230; 

Y.)  278;  Warren  v.  Union  Nat.  Bank,  Young  «/.  Consumers*  Cordage  Co.,  9 

7  Phila.  (Pa.)  156;  Moseby  v.  Burrow,  Quebec  Super.  Ct.  471  (construinjf  Hew 

52   Tex.   396,   criticising    Gayoso   Sav.  Jersey  law). 

Inst.  V.  Burrow,  37  Tex.  88;  Parker  v.  New  York,—  Willitts  v,  Waite,25  N. 

Stoughton  Mill  Co.,9t  Wis.  174;  Swing  Y.    577;    Barclay   v.  Quicksilver  Min. 

V.  White  River  Lumber  Co.,  91   Wis.  Co.,  6  Lans.  (N.  Y.)  25;  Runk  v.  St. 

517;  Gilman  v.  Ketcham,  84  Wis.  60;  John,  29  Barb.  (N.  Y.)  587;  Peters  v. 

Filkins  v,  Nunnemacher,  81  Wis.  91;  Foster,  56  Hun  (N.  Y.)  607,  citing  Plait 

Booth  V,  Clark,  17  How.  (U.  S.)  322,  v,  Beebe,  57  N.  Y.  339;   Piatt  v.  Craw- 

cited  in  Chandler  v,  Siddle,  3  Dill.  (U.  ford,  (Supm.  Ct.  Spec.  T.)  8  Abb.  Pr. 

S.)  477;    Daube  v,   Philadelphia,  etc.,  N.   S.   (N.    Y.)   308:    Pugh  v.    Hunt, 

Coal,  etc.,  Co.,  46  U.  S.  App.  591,  13  (Supm.  Ct.  Spec.   T.)  52   How.  Pr.  (N. 

Nat.  Corp.  Rep.  530,  reversing  on  other  Y.)  22.     See  also  Brinckerhoff  v.  Bosi- 

grounds  71   Fed.   Rep.   583;  Hazard  v,  wick,  88  N.  Y.  6i. 

Durant,  19  Fed.  Rep.  471;  Brigham  v.  Virginia,  —  Bockover  v.  Life  Assoc., 

Luddington,  12  Blatchf.  (U.  S.)  237,  4  77  Va.  85. 

Fed.  Cas.  No.  1,874;  Bradford  r.  Jen ks,  Wisconsin, — Swing  v.  White  River 

2  McLean  (U.  S.)  130,  3  Fed.  Cas.  No,  Lumber  Co.,  91   Wis.    517;  Gilraan  v. 

1,769.     See  also  Barllett  v,  Wilbur,  53  Ketcham,  84  Wis.  60. 

Md.  485;  Kronberg  v.  Elder,  18   Kan.  Uni  ted  States.  —  Re  If  e  v.  Rundlc,  103 

150;  Humphreys  v.  Hopkins,  81  Cal.  U.  S.  222;  Parsons  v.  Charter  Oak  L. 

551,  15  Am.  St.  Rep.  76  (Thornton,  J.,  Ins.  Co.,  31  Fed.  Rep.  305. 

dissenting).  Contra.  —  Tully  v,   Herrin,  44  Miss. 

Applioation  in  Bankruptcy  Proceedings.  626;  Kirkland  v.  Lowe,  33  Miss.  423. 

—  An  exception  is  held  to  exist  in  favor  Inaafloient  Foreign  Statute.  —  A  stat- 

of  foreign  receivers  applying  in  pro-  ute  providing  that  the  receiver  shall  be 

ceedings  under  federal  bankrupt  acts  vested  with  title  so  far  as  it  shall  be 

for  the  payment  of  a  debt  belonging  to  necessary  to  collect  debts  and  preserve 

the  estate  in  their  custody,  and  the  ap-  theassetsand  property  for  the  benefit  of 

plication  may  be  made  by  them  in  their  creditors  and  all  persons  interested,  and 

own  names.     Ex  p,  Norwood,  3  Biss.  may  and  shall  bring  and  prosecute  and 

(U.  S.)  504,   18  Fed.  Cas.  No.  10,364.  defend  all  suits  in  his  own  name  that 

To  the  same  effect  see  dictum  in  Booth  may   be   necessary   for   that  purpose, 

V,  Clark,  17  How.  (U.  S.)  322.  does  not  vest  in  the  receiver  an  abso- 

Aotion      to     Enjoin     Judgment.  —  In  lute  title  so  as  to  enable  him  to  sue  io 

Rogers    v,    Haines,    103   Ala.    198,   96  his    own    name    in   a    foreign  state. 

Ala.  586,  it  was  held  that  a  foreign  re-  Waters- Pierce    Oil    Co.   v.    American 

ceiver  appointed  over  the  property  of  a  Exch.  Bank,  71  Mo.  App.  653  {constru- 

corporation  could  not  maintain  a  bill  ing  Arkansas  law), 

in  his  own  name  to  enjoin  a  judgment  Action  Kaintainable  as  Matter  of  Com- 

against  it  without  alleging  an  excuse  ity.  —  The   following  cases  go  to^  the 

why   it   was  not  brought  by  the  cor-  extent  of  holding  that  any  receiver, 

porate  officers  or  agents,  as  negligence  whether  an  ordinary  common-law  re- 

or  fraud  on  their  part  prior  to  the  filing  ceiver  or  one  vested  with  title  to  prop- 

of  the  bill.  erty,     can     as    a    matter    of   comity 

\^  Indiana,  —  Metzner  v,   Bauer,  98  maintain  actions  in  his  own  name  in  a 
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receiver  cannot  bring  an  action  without  first  obtaining  leave  of 
the  court  appointing  him  on  notice  to  the  party  in  whose  name  he 
must  sue;  and  if  such  party  raises  objection  the  receiver  will 
be  required  to  indemnify  him  against  costs.^ 

Ezoeptioni  to  Bole.  —  Where  a  receiver  is  entitled  to  sue  in  his 
own  name,  the  cause  of  action  having  accrued  to  him  by  virtue 

state  other  than  that  in  which  he  was  17  Ont.  Pr.  356;  McGuin  r.  Fretts,  13 
appointed.  Castleman  v.  Templeman,  Ont.  699:  Thomas  v,  Torrance,  i 
87  Md.  546;  Bryan  v.  Castleman,  87  Ch.  Chamb.  (Ont.)  9. 
Md.  555;  Merchants'  Nat.  Bank  v,  Mc-  England.  —  Taylor  v.  Allen,  2  Atk. 
Leod,  38  Ohio  St.  174;  In  re  Besuden  213;  Pitt  v,  Snowden,  3  Aik.  750; 
Co.,  5  Ohio  Dec.  565;  "Boulware  v,  Wynne  v.  Newborough,  i  Ves.  Jr.  165; 
Davis,  90  Ala.  214;  Lycoming  F.  Ins.  Cainea  v.  Hayward,  M'Clel.  &  Y.  272. 
Co.  V.  Wright,  55  Vt.  526;  Dyer  v,  Ireland,  — Ex  p.  \Atl\e,  ^  MoHoy  67. 
Power,  (Supm.  Ct.  Gen.  T.)  39  N.  Y.  St.  DiBtreti  for  Bent — Kotioe  to  Tenant.  — 
Rep.  136,  Van  Brunt,  P.  J.,  dissenting.  No  notice  of  an  application  for  an  order 
See  also  Weil  v.  Burr  Oak  Bank,  76  J^iving  a  receiver  leave  to  distrain  for 
Mo.  App.  34.  rent  need  be  given  to  the  tenant  in  pos- 
it District  of  Columbia.  —  Glenn  v.  session  of  the  property.  Paxton  v. 
Busey,  (D.  C.  1886)  3  Cent.  Rep.  283,  Dryden.  6  Ont.  Pr.  127,  where  the  court 
note.  said:     *'  Where  it  is  sought  (o  attach  a 

Georgia, — Screven  v.  Clark,  48  Ga.  41.  tenant  for  not  attorning,  or  where  the 

Minnesota.  —  Minneapolis     Western  receiver  wishes  to  distrain  in  his  own 

R.  Co.  V,  Minneapolis,  etc.,  R.  Co.,  61  name,  or  to  obtain  a  persona]  order  to 

Minn.  502.  compel  the  tenant  to  pay  his  rent  in 

Mississippi.  —  Freeman  v.   Winches-  arrear,  such  preliminary  proceedings 

ter,  10  Smed.  &  M.  (Miss.)  577.  are  necessary.     But  where  the  appli- 

Missouri.  —  State  v.  Gambs,  68  Mo.  cation  is  for  leave  to  distrain,  I  do  not 

289  {i>er  Henry,  J.).  think  there  is  any  authority  to  be  found 

New    York,  —  Fincke  v.    Funke,  25  for  requiring  the  tenant  to  be  served 

Hun  (N.  Y.)6i6;  Foster t/.  Townshend,  with  notice  of  the  application,  and  it  is 

68  N.  Y.  203;  Green  v.  Winter,  i  Johns,  quite  obvious  that  if  it  were  necessary 

Ch.   (N.   Y.)  60;  Matter  of  Merritt,  5  to  give  such  notice  the  very  object  of 

Paige  (N.    Y.)   130,  affirmed  sub  nom,  the  application  would  in    ninety-nine 

Merritt  v,  Merritt,  16  Wend.   (N.   Y.)  cases  out  of  a  hundred  be  probably  de- 

405.  feated   by   the    tenant    removing    his 

North  Carolina,  —  Battle  zr.  Davis,  66  goods  before  the  application  could  be 

N.  Car.  252.  heard.      On   the  other  hand  from  the 

Ohio,  —  Ohio  Turnpike  Co.  v.  How-  cases  of  Pitt  v.  Snowden,  3  Atk.  750; 

ard,  I  Ohio  Dec.  (Reprint)  26,  i  West.  Shelly  v.  Pelham,  i  Dick.  120;  Hughes 

L.  J.  216.  V.  Hughes,  i  Ves.  Jr.  161,  it  would  ap- 

Pennsylvania.  —  Wisener  i'.  Myers,  3  pear  that  orders  to  distrain  have  been 

Pa.  Dist.  687,  citing  20  Am.  and  Eng.  made  without  notice  to  the  tenant." 

Encyc.  of  Law  (ist  ed.)  229.  Aotion     by     Foreign     BeceWer.  —  In 

Virginia.  —  Davis  v.  Snead,  33  Gratt.  Castleman  v.  Templeman,  87  Md.  546, 

(Va.)  ^10;  Reynolds  v.    Pettyjohn,    79  /<7//pw<r</ in  Bryan  ».  Castleman,  87  Md, 

Va.  327.  555,  it  was  held  to  be  the  proper  prac- 

Wisconsin.  —  Swing  v.  White  River  tice  for  a  foreign  receiver  to  ask  also 

Lumber  Co.,  91  Wis.  517,  citing  20  Am.  permission  to  sue  from   the  court  into 

and  Eng.  Encyc.  of  Law  (ist  ed.)  229;  which  he  comes,  in  a  petition  setting 

King  V.  Cutts,  24  Wis.  627.  forth  such  facts  as  indicate  his  right  to 

United  States,  —  Booth   v.   Clark,  17  do  so. 

How.   (U.   S.)  331,   cited  in   Davis    v.  In   Supplementary    Prooeedings.  —  An 

Snead,  33  Gratt.  (Va.)  709;  Wiswall  v.  application  for  leave  to  sue  made  in 

Sampson,  14  How.  (U.  S.)  52;  Lansing  supplementary  proceedings  must,  un-f 

V.  Manton,  14  Fed.  Cas.  8,077,  14  Nat.  der  the  Code  Civ.  Pro.  N.  Y.,  §  2471, 

Bankr.  Reg.  127.  be  made  to  the  court  appointing  the  re- 

Canada.  —  Mones   v,    McCallum,    17  ceiver,  and  not  to  a  court  in  which  is 

Ont.  Pr.  3^8,  r^z^^^'»^ on  other  grounds  pending  a  case  to  which  the  receive^ 
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of  his  possession  and  control  of  the  property,  he  Is  not  required 
fifst  to  obtain  leave  of  court.* 

Seoeiter  fiogarded  aa  Ataignoe.  —  On  the  other  hand  a  receiver  who 
is  rather  an  assignee  or  a  trustee  than  a  strict  common-law 
receiverj  need  not  obtain  leave  before  bringing  an  action;* 
though  by  failing  to  do  so  he  will  perhaps  incur  a  personal 
liability  for  costs  in  case  it  should  turn  out  that  the  action  was 
unnecessarily  brought.'  In  Indiana  thid  seems  to  be  the  existing 
law,*  though  in  some  cases  in  that  state,  and  in  a  few  others,  no 
discrimination  has  been  made  between  receivers  authorized  to 
sue  in  their  own  names  and  strict  common-law  receivers.* 

has  been  extended.     Hyatt  v.  Dusen-  of  the  statute  authorizing  the  appoint- 

bury,  (City  Ct.  Gen.  T.)  5  N.  Y.  St.  ment  of  a  receiver  to  act  under  the  dl- 

Rep.    846.    See   also   article    Supple-  rection  of  the  comptroller  means  no 

MENTARY  PROCEEDINGS.  tnore  than  that  the  receiver  shall  be 

1.  Bishop  V.  McKillican,  (dal.  1899)  subject  to  the  direction  of  the  comp- 
57  Pac.  Rep.  76;  Wason  v,  Frank,  7  troller.  It  does  not  mean  that  he  shall 
Colo.  App.  541;  Kehr  v.  Hall,  ii7  Ind.  do  no  act  without  special  instructions. 
405 ;  Pouder  v.  Catierson,  127  Ind.  434;  His  very  appointhfient  makes  it  his  duty 
State  V,  Gambs,  68  Mo.  289;  Lansing  to  collect  tlie  assets  and  debis  of  the 
V,  Manton,  14  Fed.  Cas.  No.  8,077,  H  association.  With  reg^ard  to  ordinary 
Nat.  Bankr.  Reg.  127;  Pitt  v.  Snowden,  assets  and  debts  no  special  direction  is 
3  Atk.  750;  Hughes  e*.  Hughes,  j  Bro.  needed;  no  unusual  exercise  of  judg- 
C.  C.  87,  I  Ves.  Jr.  161 ;  Mitchel  v.  ment  is  required.  They  are  to  be  col- 
Manchester,  2  Dick.  7S7;  Ralncock  v.  lected  of  course;  that  is  what  the 
Simpson,  I  Dick.  120,  note /i;  Shelly  receiver  is  appointed  to  do.'* 

r.   Pelham,   i   Dick.  t2o;   Brandon  v.  S.  Green  v.  Bostwlck,  i  Sandf.  Ch. 

Brandon,  5  Madd.  473;  Cainea  v.  Hay-  (N.  Y.)  185;  Iddings  v,  Bruen,  4  Sandf. 

ward,   M'Clel.    Si    Y.    272;    Dacie    v,  Ch.  (N.  Y.)  417;  Tillinghast  v.  Champ- 

Iohn,  McClel.  575.     See  also  Metritt  v.  llrt.  4  R.  1. 173;  Helmev.  Littlejohn,  12 

lerritt,  16  Wend.  (N.  Y.)  406,  affirming  La.  Anh.  298. 

sub  nom.  Matter  of  Merritt,  5  Paige  (N.  4.  Hatfield  v.  CuMmings,  (Ind.  1899) 

V.)  125.  53  N.  E.  Rep.  231,  denying  rehearing  id 

2.  Illinois,  —  Hanke  v,  Blattner.  34  (Ind.  i8g8)  50  N.  E.  Rep.  817,  dis- 
111.  App.  394.  tinguishing  HdXhtXd.  v,  Cummings,  142 

Louisiana.  —  Helme  v.  Littlejohn,  12  Ifld.  350. 

La.  Ann.  298.  6.  Bishop  v.  McKillican,  (Cal.  1899) 

Missouri, — Alexander   v.   Relfe,  74  57   Pac.    Rep.    76,    citing  Tibbetts  v. 

Mo.  495,  reversing  i)  Mo.  App.  133.  Cohn,  iiO  CaL  365;  Peabody  v,  NeW 

New    York.  —  Iddings    v,    Bruen,   4  England  Water  Works  Co.,  80  111.  App. 

Sandf.  Ch.  ^N.  Y.)  ^17;  Green  v.  Bost-  458  (Sears,  J.,  disienting)\   Vigo  Real 

wick,  I  Sanaf.  Ch.  (N.  Y.)  185.  Estate  Co.  v,  Reese,  21  Ind.  App.  20; 

North  Carolina,  —  Coates  v.  Wilkes,  Hatfield  v,  Cummings,    142  Ind.  350; 

92  N.  Car.  376;  Weill  v,  Wilmington  Wayne  Pike  Co.  v.  State,  134  Ind.  672; 

First  Nat.  Bank,  106  N.  Car.  I.  Davis  v,  Ladoga  Creamery  Co.,    t28 

Rhode  Island, — Tlllinghastz/.  Champ-  Ind.  222;    Keen    v,   Breckenrldge,  96 

lin,  4  R.  I.  173.  Ind.  69,  602;  Moriarty  v,  Kent,  71  Ind. 

Washington.  —  Compton    v.    Schwa-  601;    Harrell   v,    Kent,    71    Ind.   602; 

bacher,     15    Wash.    306;     Hardin    v,  Garver  v,  Kent,  70  Ind.  428;   Herron 

Sweeney,  14  Wash.  129.  v,  Vance,  17  Ind.  595;  Rhodes  v,  Hilli- 

Wisconsin,  —  Gilman  v,  Ketcham,  84  goss,    tt    Ind.   App.   478.       See  also 

Wis.  Go.  Pouder    v,    Catterson,   127  Ind.  ^134; 

Canada,  —  Young      v.     Consumers*  Kehr  v.    Hall,    117   Ind.  405;   Hill  r. 

Cordage  Co.,  9  Quebec  Super.  Ct.  471  Western,  etc.,  R.  Co.,  86  Ga.  284. 

(r<»«j/r<<f«^  New  Jersey  law).  Ifotloe   tff   Applldatlon.  —  In  .Hill    v, 

Beediver     for     National    Bank.  —  In  Western,  etc.,  R.  Co.,  86  Ga.  284,  It 

National  Bank  9.  Kennedy,  17  Wall,  was  held  that  a  receiver  who  might 

(U.  S.)  19,  it  wad  said:  '*  The  language  maintain  a  suit  in  his  own  name  coultl 
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Oite  ^n^a^iag  U»Tt-  —  Leave  to  sqe  should  not  b^  given  by  an 
order  applicable  generally  during  the  course  of  the  receivership, 
but  an  applic^Uon  should  be  made  and  passed  upon  in  each 
instance.  ^ 

INoMMity  to  AUBffe  t)Mt  !«&▼•  Hm  B6«i  Obtaiaea,  —  A  receiver  who  must 
obtain  leave  before  bringing  an  action  should  allege  compliance 
with  this  requirement  in  his  declaration  or  complaint,  and  in 
direct  or  positive  terms,  otherwise  it  is  open  to  general  demurrer.' 

(f)  Aotioni  in  Vast  of  «r  t^  pwnw,  —  A«  a  0«B«Pal  B^  a  receiver  may 
sue  in  the  name  of  the  real  party  in  interest  even  though  author- 
ized to  sue  in  his  own  name ;  •  and  the  rule  has  thus  been  stated 

be  granled  leave  without  an  examina-  Waivtr. —  It  seems  that  a  failure  to 

tion  of  the  papers  or  record  in  the  case  allege  leave  in  any  case  is  not  a  juris- 

by  the  court,  and  without  notice  of  the  dictional  but  a  formal  defect,  and  must 

application  to  any  one.  be  taken  advantage  of  as  such.     Elliot 

1.  Glenn   v.    Busey,   (D.    C.    1886)  3  z*.  Trabern.  35  W.  Va.  634;  Howard  v. 

Cent.    Rep.   283,   note:   Witherbee   v,  Stephenson,   33   W.   Va.    116;    Conley 

Witberbee,    17   N.   Y.  App.  Div.    181.  v,  Deere,  11    Lea  (Tenn.)  274;   Durch 

See   also   Lathrop  v,  Knapp,  37   Wis.  v.  West,  33  111.  App.  360,  cited  \ii   VtSi- 

yn\  Fogg  V.  Supreme  Lodge,  etc.,  159  body  v.    New  England  Water  Works 

Mass.  9.  Co.,  80  111.  App.  458:  Griesel  v.  Schmal, 

tpseial  Applicatiom  —  Maisachiiattti. —  55  Ind.  475,  cikd  in  Carver  v.  Kent,  70 

An  application  for  leave  to  sue  after  the  Ind.  428:  Scott  v.  Duncombe,  49  Barb, 

coming  in  of  a  receiver's  report,  based  (N.  Y.)  73.     Contra,  Wisener  r.  Myers, 

upon  facis  and  circumstances  not  suffi-  3  Pa.  Dist.  687;  Rhodes  r.   Hllligoss, 

ciently  presented  therein,  should  be  by  16  Ind.  App.  478. 

special  application  to  be  determined  by  Vet   a  liefease  in  Law  Aetiom.  —  In 

a    single    justice.     Fogg  v.   Supreme  Lansing  v,  Manton,  14  Fed.  Cas.  No. 

Lodge,  etc.,  159  Mass.  9.  8,077,  '4  ^^X,  Bankr.  Reg.  127,  it  was 

Isstanoes  «f  Leave.  —  A  decree  direct-  said  that  if  a  receiver  brings  suit  with- 

ing  parlies   to   pay  a  certain   sum  of  out  leave  of  court,    that   fact  cannot 

money   to  a  general   receiver  of  the  avail  the  defendant  by  way  of  defense, 

court,  in  default  of  which  the  receiver  but  the  action  may  be  stayed  by  the 

shall  enforce  the  same  against  them,  is  court,  and  will  be  if  brought   unjus- 

snfficient  authority  for  the  commence-  tiiiably. 

ment  by  the  receiver  of  a  suit.     Elliot  8.  Castleman  t*.  Tern  pieman,  87  Md. 

V,  Trahern,  35  W.  Va.  634.  546;  Bryan  v.  Caslleman,  87  Md.  555; 

The  prosecution  of  a  suit  by  the  re-  Lycoming  F.  Ins.  Co.  v,  Langiey,  6a 

ceiver  in  the  same  court  in  which  he  was  Md.    196;    State    v.   Wilmer,   65    Md. 

appointed  without  objection  is  sufficient  178. 

to  constitute  leave,  and  no  express  au-  EffMt  of  Iqjvaotioii  Against  dwiMr.  — 

thority  need  be  obtained.     Cox  v.  Vol-  An  injunction  by  the  court  appointing 

kert,  86  Mo.    505;    Metropolitan   Nat.  a  receiver,  restraining  the  owner  from 

Bank  v.  Commercial   State  Bank,  104  suing,  does  not  have  the  effect  of  pre- 

lowa  682.  venting  the  receiver  from  conducting 

B.  See  Imiiana  cases  cited  in  preced-  an  action  in  the  owner's  name.     Ameri- 

ing  note;  Buckley  v,  Harrison,  (C.  PI.  can  Bank  v.  Cooper,  54  Me.  438.     See 

Gen.  T.)  10  Misc.  (N.  Y.)  683;  Screven  also  Albany  City  Ins.  Co.  v.  Van  Vran- 

V,  Clark,  48  Ga.  41.  ken,  (Supm.  Ct.  Spec.  T.  )  42  How.  Pr. 

BaoeiTtr  Segardad  as  AasignM.  —  In  (N.  Y.)  281. 

an  action  by  a  receiver  who  is  regarded  Judgment  im  laTwr  «f  Party  Whom  lU- 

as  a  mere  assignee  no  leave  of  court  otiver  Bowasenti.  ~  Where  an  action  is 

need  be  alleged  or  proved.     Hardin  v,  brought  in  the  name  of  a  party  whom 

Sweeney,    14  Wash.  129;  Compton  v,  the   receiver   reprefents,    judgment  is 

Schwabacher,  15  Wash.  306;    Hatfield  properly  entered   for  the  plaintiff  and 

zr.  Cummings.  Hnd.  1899)  53  N.  £.  Rep.  need  not  run  in  favor  of  the  receiver 

231,  denying  rehearing  in  (Ind.  1898)  although  he  Is  entitled  to  possession 

50  N.  E.  Rep.  817,  distinguishing  Hat-  and  control  of  the  amount  recovered, 

field  V.  Cummings,  14a  Ind.  350.  Chicago  Fipe  Proofing  Co.  v.  Park  ^t. 
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in  cases  discussing  the  rights  of  receivers  who  are  regarded  rather 
as  assignees  or  trustees.* 

After  DlBsolution  of  Corporation.  —  A  receiver  of  the  property  of  a  dis- 
solved corporation  may  bring  actions  in  its  name  if  it  can  still  sue 
by  virtue  of  statute ;  *  otherwise  he  can  perhaps  sue  in  his  own 
name  even  though  he  is  a  mere  common-law  receiver.' 

Actions  by  Owner.  —  If  the  receiver  has  no  title  it  seems  that  the 
owner,  unless  enjoined,  may  bring  and  conduct  the  action  as  if  no 

receiver  had  been  appointed;*  and  even  where  the  receiver  is 

Bank,    145   111.    481,   affirming  44  III.  poratton.  so  far  as  the  statutes  and  the 

App.  150.  courts  can  make  him  such.    If  he  were 

But  in  such  a  case  it  seems  that  it  a  mere  receiver,  in  the  ordinary  sense 

would  be  proper  for  the  judgment  to  be  of  the  word,  the  corporation  would  sar- 

entered  against  the  defendant  in  favor  vive,  and  he  could  sue  in  a  commoa- 

of  the   receiver  although  he  is  not  a  law  court  only  in  its  name.    This  dis- 

party.    Spooner  v.  Bay  St.  Louis  Syn-  tinction  must  be  kept  in  view,  and  was 

dicate,  47  Minn.  464.  elaborately    expounded    in    Booth  v. 

1.  Chicago  Fire  Proofing  Co.  v.  Park  Clark,  17  How.  (U.  S.)322.  The  plain- 
Nat.  Bank,  44  III.  App.  150,  affirmed  tiff  resembles,  in  some  respects,  a  new 
145  III.  481;  Wright  V,  Nostrand,  94  N.  corporation  into  which  an  old  one  has 
Y.  31;  Brinckerhoff  v.  Bostwick,  88  N.  been  merged.  In  Relfe  v,  Rundle,  103 
V.  52:  Green  v,  Walkili  Nat.  Bank,  U.  S.  225,  a  receiver  of  the  same  char- 
7  Hun  (N.  Y.)  63;  National  Bank  v,  acter  was  described  as  the  successor  of 
Kennedy,  17  Wall.  (U.S.)  19;  Kennedy  the  corporation,  and  it  was  there  said 
V,  Gibson,  8  Wall.  (U.  S.)498;  Jackson  that  he  was  the  corporation  itself  for 
t\  Fidelity,  etc.,  Co.,  75  Fed.  Rep.  359;  all  the  purposes  of  winding  up  its 
Movius  V.  Lee,  30  Fed.  Rep.  208;  Stan-  affairs."  CV/^'m^  also  Pendleton  f.  Rus- 
ton  ^.  Wilkeson,  8  Ben.  (U.  S.)  357.  sell,  144  U.  S.  t^.     To  the  same  effect 

Amending  Sommons.  —  Where  the  ac-  see   Walter  v.   F.    E.    McAlister  Co., 

tion  should  have  been  brought  by  the  (Supm.  Ct.  Spec.  T.)  21  Misc.  (N.  Y.) 

receiver,  if  by  mistake  the  summons  747,  27  Civ.  Pro.  (N.  Y.)  33. 

and  complaint  are  entitled  in  the  name  Other  Baoetren.  —  Where  the  receiver 

of  the  person  over  whose  property  he  does  not  ha^e  tiile  to  the  property,  if 

is  appointed,  it  is  within  the  power  of  there  is  no  person  in  existence  in  whose 

the  court  to  grant  an  amendment  mak-  name  the  action  can  be   brought  the 

ing  the  receiver  plaintiff.     Hulbertz^.  court  will  perhaps  have  j u risdiction  to 

Hohman,  (Supm.  Ct.  Spec.  T.)22  Misc.  direct  him  to  bring  it  in  his  own  name. 

(N.  Y.)  248,  citing  Dean  v,  Gilbert,  92  McGuin  v.  Fretts,  13  Ont.  699;  Stuart 

Hun  (N.  Y.)  427.  V,  Grough,  14  Ont.  255;  Hills  v.  Reeves, 

8.  Lycoming  F.  Ins.  Co.  v,  Langley,  31  W.  R.  209;  Acheson  v.  Hodges,  3 

62  Md.  196;   Miami  Exporting  Co.  v,  Ir.  Eq.  522. 

Gano,   13    Ohio  270,  citing  Renick  v,  4L  St.  Louis,  etc.,  Coal,  etc.,  Co.  p. 

West  Union  Bank,  13  Ohio  298.     See  Sandoval  Coal,  etc.,  Co.,  1 11  III.  32[a/i«^ 

also  cases  cited  in  preceding  note.  Life  Assoc,  of  America  v.  Fassett,  102 

8.  Beceivers  as  Anignees.  —  If  the  re-  III.  315];  Mutual  Brewing  Co.  v.  New 

ceiver  is  vested  with  title  he  can  of  York,  etc..  Ferry  Co.,  16  N.  Y.  App. 

course  sue  in  his  own  name  whether  Div.  149;  Ohio,  etc.,  R.  Co.  v,  Indian- 

the  corporation  is  dead  for  all  purposes  apolis,  etc.,  R.  Co.,  5  Am.  L.  Reg.  N. 

or  not.     Avery  v.  Boston  Safe  Deposit,  S.  733.    See  also  Bennett  r.  McGuire, 

etc.,  Co.,  72  Fed.  Rep.  700,  where  it  is  5   Lans.   (N.  Y.)  183;  Gere  v.  Dibble, 

said:  **  Tiie  result  is  that  no  one  can  (Supm.  Ct.   Gen.  T.)  17  How.  Pr.  (N. 

maintain  a  suit  at  common  law  for  this  Y.)  31. 

indebtedness,  unless  the  plaintiff  can  Action  by  Corporation  after  IMssolntioii' 
do  it.  He  is  styled  a  receiver;  but  he  —  In  Wisconsin^  under  a  statute  pro- 
is  in  substance  a  trustee,  appointed  by  viding  that  suits  may  be  prosecuted  by 
the  statutes  and  the  courts  to  collect  a  corporation  for  three  years  after  dis- 
and  distribute  the  assets  of  the  cor-  solution,  subject  to  the  power  of  any 
poralion,  and  vested  with  the  title  to  courtof  competent  jurisdiction  to  make 
them.     He  is  the  successor  of  the  cor-  in  any  case  a  different  provision,  it  has 
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regarded  as  an  assignee  or  trustee,  many  cases  have  held  that  the 

action  may  be  brought  by  the  party  whom  he  represents,  the 

complaint  alleging  leave  of  the  appointing  court,  and  inability 
or  wrongful  failure  and  refusal  of  the  receiver  to  sue.* 

(g)  Joinder  of  Parties  —  BecelTor  Suing  in  Hie  Own  Kame.  —  A  receiver 
regarded  as  an  assignee  who  sues  in  his  own  name  need  not  make 
those  whom  he  represents  parties  to  the  suit.* 

been  held  that  the  appointment  of  a  re-  equivalent  to  basing  such    an  equity 

ceiver  is  such  different  provision,  and  upon  the  indifference  of  the  court  to 

the  action  can  be  brought  by  the  re-  the    cestui   que  trusfs  rights,   and  its 

ceiver  only  if  at  all.     Milwaukee  Mut.  willingness  to  compel  ]ust  activity  on 

F.  Ins.  Co.  V,  Sentinel  Co.,  8i  Wis.  207.  the  part  of  its  representative." 

Beoeivenhip   for   Bank.  —  The    bank  By  a  Statute  of  Hew  Jersey  an  appeal 

comptroller  and  not  the  receiver  of  the  lies  to  the  chancellor  from  a  refusal  by 

bank  appointed  under  Rev.  Stat.  Wis.,  a  receiver  of  a  corporation  to  institute 

c.   71,  ^  40,   is  the  proper  person  to  necessary  proceedings,  and  this  remedy 

bring  suit  upon  the  stockholder's  bond  excludes  the  right  of  the  party  inter- 

provided  for  in  section  33  of  that  chap-  ested  to  sue  under  such  circumstances, 

ter.     Rusk  v.  Van  Norstrand,  21  Wis.  Moore  v,  Mercer  Wire  Co.,  (N.  J.  1888) 

160,     overruling    Van     Steenwyck    r.  15  All.   Rep.  305;  Werner  v.  Murphy, 

Sackett,  17  Wis.  645.  60  Fed.  Rep.  769. 

\,  Connecticut. — Links  z/.  Connecticut  Beoeiver  as  Party  Defendant. —  It  is 

River  Banking  Co.,  66  Conn.  277.  held,  however,  that  the  receiver  should 

Georgia,  —  Hightower  v,  Thornton,  8  be  made  a  party  defendant  in  such  an 

Ga.  486.  action,  probably  for  the  reason  that  the 

Illinois,  —  Farwell  v.  Great  Western  holderof  title  must  be  before  the  court. 

Tel.  Co.,  161   111.*  522,   reversing  ^^   III.  Smith  v.  Trenton  Delaware  Falls  Co.. 

App.  579-  4  N.  J.  Eq.  505;  Chester  :f.  Halliard,  34 

Indiana.  —  Crawfordsville  First  Nat.  N.  J.  Eq.  341;  Hightower  v.  Thornton, 

Bank  v.  Dovetail  Body,  etc.,  Co.,   143  8  Ga.  486;  Farwell  v.  Great  Western 

Ind.  534.  Tel.  Co.,  161  111.  522,  reversing  47  111. 

Kentucky.  —  H.  B.  Claflln  Co.  v.  Gib-  App.  579;  Real  Estate  Title  Ins.,  etc., 

son,  (Ky.  1899)  51  S.  W.  Rep.  439.  Co.  v.  Mahoning  Rolling   Mill  Co.,  6 

Maryland.  —  Castleman    v.  Temple-  Pa.  Dist.  409;    liolton  z^.  Wallace,  66 

man,  87  Md.  546;  Bryan  v.  Castelman,  Fed.  Rep.  409;  Porter  v.  Sabin,  149  U. 

87  Md.  555.  S.  473.  affirming  36  Fed.  Rep.  475. 

Minnesota.  —  Anderson  v.  Seymour,  Leave  to  Sne.  —  Where  the  receiver  is 

70  Minn.  358.  appointed  by  the  legislature  or  execu- 

Nebraska.  —  Brown   v.  Brink,  (Neb.  tive  and    not  by  a  court,  no  leave  to 

1899)  78   N.   W.   Rep.   280;    Farmer's  make  him  a  party  defendant  to  such 

Loan,  etc.,  Co  v.  Funk,  49  Neb.  353.  suit  need  be  obtained.     Porter  r.  Sabin, 

New  Jersey.  —  Halsey  v.  Ackerman,  149  U.  S.  473.  affirming  36  Fed.  Rep. 

38  N.  J.  Eq.  501,  reversing  yj  N.  J.  Eq.  475,  distinguis/ting  Br'inckcrhoff  v.  Bost- 

356;  Minchin  v.  Paterson  Second  Nat.  wick,  88  N,  Y.  52,  and  Ackerman  v. 

Bank,  36  N.  J.  Eq.  436.  Halsey,  37  N.  J.  Eq.  356;  Links  v.  Con- 

AV?/'    Vorl\  —  Brinckerhoff    r.   Bost-  neclicut  River  Banking  Co.,  66  Conn, 

wick,  88  N.  Y.  52.  277. 

OAio.  —  Miesse  v.  Loren,  5  Ohio  N.  P.  Leave  to  bring  such  a  suit  extends 

307;  Monitor  Furnace  Co.  f.  Peters,  40  only  to  bringing  an  action  on  the  cause 

Ohio  St.  575.  itself,  and  an  order  cannot  be  obtained 

United  States.  —  Holton   v.  Wallace,  compelling  the    receivers  to  do  their 

66  Fed.  Rep.  409.  duty  in  the  premises.     Compulsion  can 

Contra.  —  Mills    v.   Ross,   39    N.   Y.  only  be  exerted  against  them  on  appli- 

App.  Div.   563,  where  the  court  said:  cation  in  the  receivership  suit.     French 

*•  Here  the  legal  right  is  in  the  receiver,  v.  Union  Pac.  R.  Co.,  92  Fed.  Rep.  26. 

and  there  can  be  no  equity  in  a  cestui  See    also    Conley    v.    Deere,    11    Lea 

que  trust  to   support   an   independent  (Tenn.)274. 

action  based  upon  the  refusal  of  such  2.  Prevost  v.  Walther,  48  La.  Ann. 

an  officer  to  proceed.     That  would  be  227;  Bidlack  v.  Mason,  26  N.  J.  Eq. 
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Booeiyer  Sirfng  in  Vame  of  Qwnor*  —  On  the  other  hand,  where  the 
suit  though  conducted  by  the  receiver  must  be  in  the  name  of 
the  owner  of  the  cause  of  action,  the  receiver  need  not  join  as  a 
party  plaintiff,  but  his  doing  so  is  not  a  fatal  objection,* 

(li)  The  Eeme4y  aiuL  ipioadiags  —  aa.  Actions  by  Receivers  —  Ohar^ettr  of 
Aemedj.  —  The  fact  that  the  receiver  is  an  officer  of  the  court 
gives  him  neither  greater  nor  less  rights  than  those  which 
are  accorded  other  suitors.  According  as  the  relief  sought  is 
lega}  or  equitable,  actions  by  him  must  be  brought  either  at  law  • 

230;  Mann  f.  Bruce,  5  N.  J.  Eq.  413;  names.      WisweU    v,    Starr,    48    Me. 

Kealis  v,  American  Tube,  etc.,  Co.,  150  401. 

N.  Y.  42,  Q firmed  lb  Hun  (N.  Y.)  2ao,  The  Misjoinder  Is  Not  Fatal  to  tlie 

Vann,  j.,  dissentiug\    HubbeU  v.  Mer-  8uit,  honrever,  but  the  declaration  may 

chants  Nat.  Bank,  42  Hun  (N.  Y.)  200;  be  amended  by  dropping  such  receiver 

Bien  V,  Bjxby,  (Supm.  Ct.  App.  T.)  18  in  his  capacity  as  plaintiff  and  adding 

Misc.  (N.  Y.)4i5;  Boyd  v.  Royal  Ins.  him  as  a  defendant.    Hewettv.  Adams, 

Co.,  HI  N.  Car.  372;  Kennedy  v.  Gib-  50  Me.  274. 

son,  8  Wall.  (U.  S.)  498;  Doggett  v,  Aetion  by  Reedv«r  Hot  Vettadl  vitii 

Florida  R.  Co.,  90  U.  S.  72;  Gray  v.  Title.  —  Where  a   receiver  is  properly 

Pavis,  I  Woods  (U.  S.)  420,  10  Fed,  authorized  to  sue  in  his  own  name,  but 

Cas.  No.  5,715,  affirmed  it  y^Si\\A\J.  S.)  has  not  been  vested  with  title  to  the 

203.  property,  if  such  title  is  involved  the 

8ait   Against   Party   Whom   Beosiysr  owner  mast  be  before  the  court,  and 

fteprosonts. —  The   fact  that  the  party  should  be  joined  either  as  a  codefendaot 

sued  is  also  interested  in  the  fund  over  with  the  receiver  or  made  a  defendant, 

which  the  receiver  was  appointed,  and  as  the  case  may  be.     Comer  v.  Bray, 

therefore  is  in  a  measure  represented  83  Ala.  217,  82  Ala.  183;  Tyson  v.  Ap- 

by  him,  does  not  make  the  receiver  in  plegate,  40  N.  J,  Eq.  305,  reversing  39 

effect  both  plaintiff  and  defendant,  and  K.J.  Eq.  365:  Brigham  t^.  Luddington, 

thereby  prevent  him  from  maintaining  12  Blatchf.  (U.  S.)  237,  4  Fed.  Cas.  No. 

the  action.     Lathrop  v.  Knapp,  37  Wis.  1,874. 

?o7,  where  it  is  said  by  the  court,  per  Motion  to  ▼aoate  AttMhrnoBl.  —  Under 

)ixon,  C.  J. :  *'  The  obiection  that  he  Act  Miss.  1884,  c.  44,  §§  2,  3,  which  per 

has  no  capacity  to  sue,  because,  as  re-  mits  creditors  of  a  debtor  to  intervene 

ceiver,  he  represents  all  the  parties  to  and  move  to  discharge  an  attachment 

the  subscription,  of  whom  the  defend-  of  the  debtor's  property,  a  receiver  of 

ant  Knapp  is  one,  and,  therefore,  that  a  corporation  may  exercise  the  right  as 

knapp  is  both  plaintiff  and  defendant  the  representative  of  creditors.     Paine 

in  the  action,  which  it  is  said  he  cannot  v.  Holliday,  68  Miss.  298. 

be,   is  untenable.      It  often    happens  1.  Metzner  v.   Bauer,   98   Ind.  425; 

;hat  receivers  of  partnerships  and  of  Holmes  c.  Sherwood,  3  McCrary(U.  S.) 

corporations  are  so  situated  that  they  405;    McGuin   v,  Fretts,   13  Ont.  699; 

must  bring  such  suits  against  a  part-  Stuart  v,  Grough,  14  Ont.  255;  Hills  v. 

ner  or  a  stockholder  who  may   ulti-  Reeves,    31    W.    R.    209.       See  also 

mately   be    entitled    to    share  in    the  Tyson  v.  Applegate,  40  N.  J.  Eq.  305, 

proceeds.     There  would   be  a  lack  of  reversing  39  N.  J.  Eq.  365. 

justice  in  such  cases  —  a  wrong  with-  Joinder  of  Owner  by  Ainimdinwit.  —  In 

out  a  remedy,  if  the  receiver  could  not  McGuin  v,  Fretts,  13  Ont.  699,  it  was 

sue.     My  views  of  these  questions  are  held  that  where  a  receiver  has  wrong- 

the  same  as  expressed  on  the  former  fully  commenced  an  action  in  his  own 

appeal.      Lathrop  v.  Knapp,  27  Wis.  name  he  may  be  permitted  to  remain  as 

232.''  plaintiff  and  the  owner  joined  with  him 

On^  of  Sovoral  Beooivon   Cannot    fie  by  amendment. 

Joisod  as  Plaintiff  in  an  action  to  recover  9.  Minnesota,  —  Hause  v.  Newel,  60 

the  statutory  liability  of  stockholders  Minn.  481. 

of  an  insolvent  bank,  where  he  is  also  Mississippi,  —  Freeman       v.       Win- 

a  stockholder  and  a  necessary  defend-  Chester,  10  Smed  &  M.  (Miss.)  577. 

ant,  although  the  statute  gives  the  re-  Missouri,  —  Thompson    v,  Greeley, 

seivers  a  right  to  sue  in  their  own  107  Mo.  577. 

884  Volume  XVIL 


Oontrtl  mA                                receivers.  IMspoiitiom  nf  |BfM«b 

or  in  equity.* 

Bill,  l^eolar^tion,  «r  CoppUUit.  —  When  suing  in  his  own  name  the 
receiver  acts  in  a  representative  capacity,  unless  the  cause  of  action 
is  one  accruing  directly  to  him  as  such  officer;  and  the  bill,  dec- 
laration, or  like  pleading  must  allege  a  valid  cause  in  favor  of  the 
person  whose  interest  he  represents  in  the  suit.* 

New  Jersey.  —  Barkalow  v,  Totten,  son,  36  U.  S.  App.  361,  2  Am.  &  Eng. 

53  N.J.  Eq.  573;  Hopd  V.  McNaughtOQ,  Corp.  Cas.  N.  S.  511;  Zimmerman  v. 

54  N.  J.  L.  425.  Carpenter,  84  Fed.  Rep.  747;  Cockrill 
New  York,  —  Hun  tf.  Gary,  82  N.  Y.  v.  Cooper,  86  Fed.  Rep.  7;   Cockrill  v, 

70,  59  How.  Pr.  (N.  Y.)  439,  37  Am.  Abeles,  86  Fed.  Rep.  505;    Bausman 

Rep.  546;  Dykman  v.  Keeney,  154  N.  v,  Denny,  73  Fed.  Rep.  69;    WeUes  v, 

Y.  483.  reversing  21  N.  Y.  App.  Div.  Graves,  41  Fed.  Rep.  459[ri/i>|^  Hornor 

114;  O'Brien  v.  Fitzgerald,  150  N.  Y.  v.  Henning,  93  U.  S.   228];  Stone  v. 

572.  143  N.  Y.  377,  reversing  6  N.  Y.  Chisolm,    113  U.   S.   302;    Stanton   w. 

App.  Div.  509;  Higgins  v,  Tefft,  4  N.  Wilkeson,  8  Ben.  (U.  S.)  357;  Holmes 

Y.  App.  Div.  62.  V.  Sherwood,  3  McCrary  (U.  S.)  405. 

Ohio,  —  Smith  v.  Johnson,  57  Ohio  W^ver.  —  That  the  action  has  been 

St.  486.  brought  at  law  instead  of  in  equity,  or 

United  States.  —  Pollard  v,  Bailey,  20  vice  versa ^^  will  be  waived  unless  the 

Wall.  (U.  S.)  520;   Casey  v,  Galli,  94  objection  is  taken  in  the  trial  court  in 

U.  S.  673;  Bailey  f.  Sawyer,  4  Dill.  (U.  the  proper  time  and  manner.     Munger 

S.)463,  i  Fed.  Cas.  No.  744;  Stephens  v.  Jacobson.  09III.  349;  Parker  t/.  Kick- 

v.  Overstolz,  43  Fed.  Rep.  771;  Robin-  erson,  137   Mass.  487;  StJefel  v.  New 

son  V,  Turrentine,  59  Fed.  Rep,  554;  York  Novelty  Co.,  14  N.  Y.  App.  Div, 

Young  v.  Wempe,  46  Fed.  Rep.  354.  371. 

Action  for  TTnpaid  Subscriptions  to  Stock  Action  to  Forocloie  Kortgage.  —  A  re- 
in Corporation.  —  "The  mere  appoint-  ceiver  cannot  exercise  a  power  of  sale 
ment  of  a  receiver  to  stand,  in  this  be-  contained  in  a  mortgage  given  to  one 
half,  in  place  of  the  company,  therefore,  over  whose  property  he  has  been  ^p- 
could  not,  in  the  nature  of  the  case,  pointed,  but  his  remedy  is  an  ordinary 
authorize  him  to  recover  in  equity  a  equitable  proceeding  to  foreclose, 
debt  which,  as  between  the   original  Strauss  v.  Carolina  Inter-State  Bldg., 

Sarties,  was  recoverable  only  at  law.  etc.,  Assoc,  117  N.  Car.  308. 

for  could  an  averment  in  the  petition  2.  California,  —  Daggett    v.    Gray, 

that  his  action  was  brought  on  behalf  (Cal.  1895)  40  Pac.  Rep.  959;  Wheat  u. 

of  all  the  creditors  turn  the  action  into  State  Bank,  119  Cal.  4. 

onp  by  creditors,  so  long  as  it  was,  in  Illinois,  —  Chicago  First  Nat.   Bank 

fact,   a  suit   by   the   receiver  alone.'*  t/.  Baker,  62  III.  App.  154,  ^i^rmn^  161 

Smith  v.  Johnson,  57  Ohio  St.  486.  111.  281. 

1.  Michigan,  —  Prescott  v.    Pfeiffer,  Indiana.  —  La    Follett    v.   Akin,   36 

57  Mich.  21.  Ind.  i;  American  Trust,  etc.,  Bank  v, 

Missouri,  —  Alexander   v,  Relfe,  74  McGettigan,  (Ind.  1899)  52  N.  E.  Rep. 

Mo.  495,  reversing  <^  Mo.  App.  133.  793. 

Nebraska,  —  Farmers*  L.  &  T.  Co.  v.  Minnesota,  —  Walsh     v,    St.     Paul 

Funk,  49  Neb.  353.  School  Furniture  Co.,  60  Minn.  397; 

New  Jersey,  —  Cumberland  Lumber  Berlin  Mach.  Works  v.  Security  Trust 

Co.  V,  Clinton  Hill  Lumber  Mfg.  Co.,  Co.,  60  Minn.  161. 

(N.  J.  1899)  42  Atl.  Rep.  585.  Missouri,  —  Cox  r,  Volkert,  86  Mo. 

New  York.  —  Ward  v.  Petrie,  157  N.  505. 

Y.  301;  Armstrong  v.  McLean,  153  N.  New  York.  —  Coope    v.    Bowles,  42 

Y.  490,  reversing  ^2  Hun  (N.  Y.)  3Q7;  Barb.  (N.  Y-.)  87,  28  How.  Pr.  (N.  Y.) 

Mason  v,  Henry,  152  N.  Y.  529;  Kel-  lo;  Berry  «>.  Brett,  6  Bosw.(N.  YJ*  627; 

logg  v.  Siple,  II  N.  Y.  App.  Div.  458;  Forker  v.  Brown,  (C.  PI.  Gen.  T.)  to 

Hyatt  V.  Dusenbury,   (City  Ct.   Gen.  Misc.    (N.    Y.)    i6i,   affirmed  without 

T.)  5  N.  Y.  St.  Rep.  846.  opinion  in  (N.  Y.  1899)  53  N.  E.  Rep. 

Pennsylvania,  —  Bailey  z'.  Pittsburgh  425;    Ward   v.    Petrie,  157  N.  Y.  301; 

Coal  R.  Co.,  139  Pa.  St.  213.  Billings  v.   Robinson,   94  N.   Y.  415; 

United  States.  —  Kennedy  v.  Gibson,  Kennedy  v.  Thorp.  51  N.  Y.  176*  Hyd^ 

8  WaU.  (U.  S.)  498;  Hayden  v,  Thomp-  v,  Lynde,  4  N.  Y.  387 ;  Matter  of  Middle 
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Plea  or  Aniwer.  —  In  an  action  by  a  receiver  all  defenses,  but  only 
those,  may  be  pleaded,  which  could  have  been  raised  if  the  suit 
had  been  brought  by  the  real  party  in  interest.* 

Dist.  Bank,  9  Cow.  (N.  Y.)  414,  note,  i  817.  rehearing  denied  in  (Ind.  iSgg)  53 

Paige  (N.Y.)  585;  Buckley  v.  Harrison,  N.  E.  Rep.  231. 

C.  PI.  Gen.  T.)  10  Misc.  (N.  Y.)  683  1.  Garrigue  r.  Arnolt,  80  III.  App.24 

citing  Graff  v,  BonneU.  31  N.  Y.  9];  [rt/*WGreat  Western  Tel.  Co.  v.  Purdy, 

ughes  V,  McKenzie,  (Sapm.  Ct.  Gen.  162  U.  S.  329];  Chicago  First  Nat.  Bank 

T.)  14  N.  Y.  Supp.  352.  V,  Baker.  62  111.  App.  154,  affirmed  i6i 

North     Carolina, —^  Cmxxxs     v.     Mc-  111.  281;  Pittsburg  Carbon  Co.  v.  Mc- 

Ilhenny,  5  Jones  Eq.   (N.   Car.)  290;  Millin,  119  N.  Y.  46;  Hatch  r.  Johnson 

Davis  V,  Industrial  Mfg.  Co.,  114  N.  L.  &  T.  Co.,  79  Fed.  Rep.  828. 

Car.  321.  Denial  of  SeoelTer'i  Ownenhip.  — An 

Ohio,  —  Hade  v,  McVay,  31  Ohio  St.  answer  in  an  action  properly  brought 

231 ;  Andrews,  etc.,  Iron  Co.  v,  Isaac  by  the  receiver  in  his  own  name,  de- 

D.  Smead  Heating,  etc.,  Co.,  5  Ohio  nying  the  receiver's  ownership  of  the 

Dec.  292;  Falkenbach  v,  Patterson,  43  chose  in  action  sued  upon,  unconnected 

Ohio  St.  359.  with  any  defense  necessitating  an  in- 

Wisconsin,  —  McLaren  v.  Milwaukee  quiry  into  the  ownership,  raises  an  im- 

First  Nat.  Bank,  76  Wis.  259.  material  issue  and  is  properly  stricken. 

United  States.  —  Hatch  v,  Johnson  L.  Mayer  v,  Thomas,  97  Ga.  772. 

&  T.  Co.,  79  Fed.   Rep.  828;  Casey  v.  Pleading  Discharge  of  SeoeiTer.  —  The 

La  Soci6t6  de  Credit  Mobilier,  2  Woods  defense  that  the  receiver  has  been  dis- 

(U.  S.)  77,  5  Fed.  Cas.  2.496;  Fisher  v.  charged  and  therefore  cannot  prosecute 

Simons,  28  U.  S.  App.  95;  Louis  Sny-  the  action  must  be  taken  as  soon  as  it 

ders'  Sons  Co.  v,  Armstrong,  37  Fed.  arises,   and   will   be  deemed   to  ha?e 

Rep.  18;  Yardley  v.  Clothier,  3  U.  S.  been   waived   if  not  taken  until  after 

App.   207,  affirming /^q  Fed.  Rep.  337;  rights  have  been  determined  in  the  ac- 

Cockrill  V.  Abeles,  86  Fed.  Rep.  505.  tion  adversely  to  the  receiver,  and  he 

Actions  by  Beceiver  of  Katioxial  Bank,  has  appealed.     Driver  v,  Lanier,  (Ark. 

—  The  assessment  levied  by  the  comp-  1899)  49  S.  W.  Rep.  816. 

troller  of  the  currency  against  stock-  Action  by  BeoeiTcr  on  CauMs  Aoendng 

holders  under  their  statutory  liability,  is  to  Him  as  Such. — In  an  action  brought 

conclusive  as  to  the  necessity  for  the  by  a  receiver  for  rents  due  him  as  the 

assessment  and  its  amount;    and  the  custodian  of  the  property,  the  defendant 

receiver's    pleading     therefore     need  may  plead  in  compensation  and  recoo- 

allege  only  the  making  of  the  assess-  vention  sums  already  collected   from 

mentand  a  direction  by  the  comptroller  him  by  the  receiver  in  excess  of  what 

that  he  bring  the  suit.     O'Connor  v,  he  was  entitled  to  receive.     Grant  v, 

Wiiherby,   iii  Cal.   523;    Kennedy  v,  Buckner,  49  La.  Ann.  668,  (i^rm^// 172 

Gibson,    8   Wall.  (U.  S.)  498;    Casey  U.  S.  232. 

V,  Gain,  94  U.  S.  673;  National  Bank  To  an  action  by  a  receiver  for  a  part- 
is. Case,  99  U.S.  628;  Young  7/.  Wempe,  nershlp,  for  goods  sold  and  delivered 
46  Fed.  Rep.  354;  Welles  v.  Stout,  38  by  him,  an  affidavit  of  defense  is  suffi- 
Fed.  Rep.  67;  Bailey  i/.  Sawyer,  4  Dill,  clcnt  which  alleges  a  special  contract 
(U.  S.)  463,  2  Fed.  Cas.  No.  744.  under  which  the  purchase  price  was  to 

In  other  actions  brought  by  such  re-  be  credited  by  the  receiver  on  a  debt 

ceiver   it   is   unnecessary   for  the   bill  due    the     defendant    from    the    firm, 

or  declaration  to  allege  that  the  comp-  Barry  v.  Nelms,  2  Pa.  Co.  Ct.  440. 

troller  directed  the  action  to  be  brought.  Pleadhig  Statute  of  Limitationf.  —  The 

Hayden  v,  Thompson,  36  U.  S.  App.  cause  of  action  against  stockholders  of 

361,  2  Am.  &  Eng  Corp.  Cas.  N.  S.  511.  an   insolvent   national   bank   for  their 

Alleging  Keoessity  to  Colftct  Assets.  —  statutory  liability  accrues    upon    the 

A  complaint  in  an  action  by  the  re-  making  of  the  assessment  by  the  comp- 

ceiver    for    a    corporation    to  recover  troller  of  the  currency,  and  in  an  ac- 

assets  need  not  allege   facts  showing  tion  by  the  receiver  to  recover  such 

that  the  assets  sued  for  are  necessary  assessment,   it  is  a  good  answer  that 

to  pay  debts,  as  is  frequently  required  the  general  statute  of  limitations  has 

in  suiis  against  stockholders  to  recover  run  against  it.     Thompson  v,  German 

their  statutory   liability.      Hatfield   v.  Ins.  Co..  76  Fed.  Rep.  892,  77  Fed.  Rep. 

Cummings,  (Ind.  1898)  50  N.  £.  Rep.  258,  distinguishing  Richmond  zf.  Irons, 
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Pleading  8ot-Oit  —  In  an  action  by  a  receiver  who  is  regarded  as  an 
assignee,  in  which  he  sues  as  the  representative  of  the  person  over 
whose  property  he  is  appointed,  a  set-off  that  had  accrued  against 
the  latter  at  the  time  of  the  appointment  may  be  pleaded,  but  not 
one  accruing  thereafter,* 

Where  the  SeoeiTer  Saee  aa  the  Sepreeentatire  of  Creditors,  a  counterclaim, 
set-off,  or  other  defense,  existing  only  against  other  persons  whom 
he  represents,  cannot  be  pleaded.* 

121  U.  S.  27.  The  court  said:  "In  Aetion  on  Contract  Kade  with  Beoeiver. 
cases  of  this  character  the  receiver  is  —  In  an  action  by  a  receiver  on  a  con- 
acting  as  the  trustee  and  representative  tract  entered  into  with  him  as  such 
of  the  creditors  of  the  bank,  and  as  officer,  a  set-off  cannot  be  pleaded  by 
against  the  creditors  the  statute  is  the  defendant  based  on  causes  of  action 
available."  that  accrued  against  the  person  over 

Under  Rev.  Stat.  U.  S.,§  5152,  which  whose  property  he  was  appointed, 
provides  that  executors  and  adminis-  Daube  v,  Philadelphia,  etc.,  Coal,  etc., 
trators  as  such  shall  be  liable  in  like  Co.,  77  Fed.  Rep.  713,  reversing  71  Fed. 
manner  and  to  the  same  extent  as  the    Rep.  583. 

testator  or  intestate  would  have  been,  Failure  to  File  Set-OfT  as  Claim.  —  To 
a  statute  of  limitations  relating  to  en-  an  answer  of  set-ofif  the  fact  that  the 
forcing  claims  against  a  decedent's  claim  constituting  it  had  never  been 
estate  is  inapplicable  and  cannot  be  filed  with  the  receiver  in  pursuance  of 
pleaded.      Zimmerman   v.   Carpenter,     a  general  notice  to  creditors  out  of  the 

receivership  suit  is  not  matter  that  can 
be  replied  by  him  in  abatement  or  in 
bar.  Paxton  v.  Vincennes  Mfg.  Co., 
20  Ind.  App.  253.  See  also  In  re  Marx, 
(N.  J.  1899)43  Atl.  Rep.  981. 

8.  Massachusetts,  —  Farmers,     etc., 
Bank  v.  Jenks,  7  Met.  (Mass.)  592. 
,    Nebraska,  —  Harrington    v,  Connor, 
51  Neb.  214. 

New  York,  —  Palmer  v.  Lawrence,  3 
Sandf.  (N.  Y.)  161,  affirmed  5  N.  Y. 
389;  Ruggles  V,  Brock,  6  Hun  (N.  Y.) 
164;    Leavitt  v.   Pell,  27  Barb.  (N.  Y.) 


84  Fed.  Rep.  747. 

1.  New  Jersey.  —  Van  Wagoner  v, 
Paterson  Gas  Light  Co.,  23  N.  J.  L. 
283  [criticising  Haxtun  v.  Bishop,  3 
Wend.  (N.  Y-)  13];  Stale  Bank  v,  New- 
Brunswick  Bank,  3  N.  J.  Eq.  266,  cited 
in  Crisp  v.  Dunn,  56  N.  J.  L.  355. 

New  York.  —  Matter  of  Middle  Dist. 
Bank,  i  Paige  (N.  Y.)  585.  9  Cow.  (N. 
Y.)  414,  note;  Miller  t^.  Franklin  Bank, 
I  Paige  (N.  Y.)  444. 

OAio,  —  Hade  v.  McVay,  31  Ohio  St. 
231;  Barbour  v.  National  Exch.  Bank, 
50  Ohio  St.  90;  Armstrong  z\  Warner, 
49  Ohio  St.  376,  affirming  10  Ohio  Dec. 
(Reprint)  434,  21  Cine.  L.  Bui.  136; 
Armstrong  v.  Law,  11  Ohio  Dec.  (Re- 
print) 461,  27  Cine.  L.  Bui.  100. 

Rhode  Island,  —  Clarke  v  Hawkins, 
5  R.  I.  219. 

United  States,  —  Scott  v.  Armstrong, 
146  U.  S.  499,  reversing '^(y  Fed.  Rep.  63; 
Yardley  v.  Philler,  167  U.  S.  344,  re- 
versing  17  U.  S.  App.  647,  58  Fed  Rep. 
746;  National  Security  Bank  v,  Butler, 


322;  Osgood  V.  Lay  tin,  3  Abb.  App. 
Dec.  (N.  Y.)  418,  425,  4  Keycs  (N.  Y.) 
88,  3  Keyes  (N.  Y.)  521,  affirming  48 
Barb.  (N.  Y.)  463;  U.  S.  Trust  Co.  v. 
U.  S.  Fire  Ins.  Co.,  18  N.  Y.  199,  revers- 
ing 6  Abb.  Pr.  (N.  Y.)  406. 

Washington,  —  Barto  v.  Nix,  15 
Wash.  563. 

United  States.  —  Bausman  v.  Kin- 
near,  79  Fed.  Rep.  172,  reversing  Baus- 
man V,  Denny,  73  Fed.  Rep.  69;  Sheafe 
V.  Larimer,  79  Fed.  Rep.  921;  Hatch  v. 


129  U.  S.  223;  Yardley  v.  Clothier,  3  Johnson  L.  &T.  Co.,  79  Fed.  Rep.  828; 
U.  S.  App.  207,  affirming  ^q  Fed.  Rep.  Wingate  v.  Orchard,  75  Fed.  Rep.  241; 
337,  disapproving  Stephens  v,  Schuch-    Williams    v,    Hintermeister,   26   Fed. 


mann,  32  Mo.  App.  333;  Adams  v. 
Spokane  Drug  Co.,  57  Fed.  Rep.  888; 
Louis  Snyders*  Sons  Co.  v.  Armstrong, 
37  Fed.  Rep.  18;  Balbach  v,  Frelinghuy- 
sen,  15  Fed.  Rep.  675;  Hobart  v, 
Gould,  8  Fed.  Rep.  57,  citing  Stockton 
V.  Mechanics,  etc.,  Sav.  Bank,  32  N.  J. 
Eq.  163,  and  Osborn  v,  Byrne,  43 
Conn.  155. 


Rep.  889;  Witters  v.  Soivles,  32  Fed. 
Rep.  130;  Hobart  T'.  Gould,  8  Fed.  Rep, 
57;  Yardley  v.  Clothier,  3  U.  S.  App. 
207,  reversing  ^f)  Fed.  Rep.  337;  Casey 
V.  La  Soci6t6  de  Credit  Mobilier,  2 
Woods  (U.  S.)77,  5  Fed.  Cas.  No.  2.496. 
Where  the  Complaint  Contaim  Ko  Suffi- 
cient Facts  showing  that  the  receiver 
sues  as  the  representative  of  creditors, 


837 


Volume  XVII. 


Control  mid  JiECEIVERS,  DUpositioi  4  im«^ 

hi.  Actions  Against  Rbcpivsrs —  |teooiTor*i  M^oaoo  Ooiiov»Uj. —  Prima- 
rily, in  actions  against  a  receiver  he  represents  th«  person  over 
whose  property  he  is  appointed.  He  may  interpose  any  defenses 
which  such  party  might  have  pleaded,  but  no  others  are  available.^ 

cc.  Alleging  Capacity  to  Sue.  —  When  a  receiver  maintains  or 
defends  actions  in  a  representative  capacity,  as  he  usually  does, 
(he  billy  declaration,  or  other  pleading  in  actions  by  or  against 
him  must  allege  such  capacity  in  traversable  form,  and  the  alle- 
gations must  be  supported  by  proof.  But  his  appointment  and 
powers  need  not  be  shown  by  a  detailed  statement  of  the  facts; 
a  general  allegation  that  he  was  duly  appointed  the  receiver  of 
the  property  of  a  person  named,  giving  the  date,  the  place,  and 
the  court,  is  sufficient.*     Some  cases,  however,  hold  that  in  addi- 

the  action  can  only  be  considered  as  Senring  Oopy  of  Answer — |(ew  ToA 
one  brought  in  favor  of  the  person  over  Statute.  —  A  copy  of  an  answer  by  a  re- 
whose  property  he  is  appointed.  Shuey  ceiver  acting  for  creditors  attacking 
V.  Holmes,  20  Wash.  13,  distinguishing  transfers  made  in  fraud  of  their  rights 
Barto  V.  Nix,  15  Wash.  563,  and  Hor-  must  be  served  on  the  grantee,  under 
ton  V.  Donohoe  Kelly  Banl^ing^  Co.,  15  Code  Civ,  Pro.  N.  Y.,  §  521,  and  con- 
Wash.  399;  Sawyer  v.  Harrison,  ±%  tain  allegations  showing  the  fraud,  to 
Minn.  297,  citidm  Tvedl  f.  Mackel,  67  entitle  the  receiver  to  relief.  Metcalf 
Minn.  24.  v.  Moses,  35  N.  Y.  A  pp.  Div.  596,  nufdi- 

1.  Ryan  v,  Anglesea  R.  Co.,  (N.  J.  fyinF   (Supm.  Ct.  Spec.  T.)  22  Misc 

i888)  12  All.   Rep.   539;    Honegger  v,  (N.  Y.)  664. 

Wettsiein.    94    N.    Y.    252;    Voigt  v,  2.  Colorado,  —  Wason    v,    Frank,  7 

Schenck,  54  Hun  (N.  Y.)  548;  McLaren  Colo.  App.  541. 

V.  Milwaukee  First  Nat.  Bank,  76  Wis.  Georgia.— ^ct^v^n  v.  Clark, 48 Ga. 41. 

259;    Davis  V,  Duncan,   19  Fed.  Rep.  Iowa, — Allc*n  </.  Central  R.  Co.,  42 

477;  Jordan  v.  Wells,  3  Woods  (U.  S.)  Iowa  683. 

527.     And  see  generally  title  Receivers^  Minnesota.  —  Rossman    v.  Mitchell, 

Am.  and  Eng.  Encyc.  of  Law.  (Minn.  1898)  75  N.  W.  Rep.  1053. 

Joinder  of  CaiueB  —  New  York  Statute.  New  Jersey.  —  Hurd  v.  Elizabeth,  41 

—  A   cause   of    action   for  conversion  N.  J.  L.  i. 

against  a  person  as  receiver  cannot  be  New    York.  —  Rockwell  v.  Merwin, 

joined    With    a    cause  for  conversion  45  N.  Y.   166;  Dubois  v.  Cassidy,  75 

against  him  personally,  they  not  being  N.  Y.  298;  White  v.  Joy,  13  N.  Y.  83, 

consistent  with  each  other  under  Code  explained  in  Piatt  v.  Crawford,  (Supm. 

Civ.   Pro.  N.  Y.,  §  484.      Perkins  ».  Ct.  Spec.  T.)  8  Abb.  Pr.  N.  S.  (N.  Y.) 

Slocum,  82  Hun  (N.  Y.)  366.     See  also  297;  Gillet  v.  Fairchild,  4  Den.  (N.  Y.) 

Van  Antwerp  v,   Hulburd,   8  Blatchf.  80;  Springs  v.  Bowery  Nat.  Bank,  63 

(U.  S.)  282,  28  Fed.  Cas.  No.  16,827.  Hun  (N.  Y.)  505;  Manley  v.  Rassiga. 

Teohnioal  Befenses.  —  A  receiver  can-  13  Hun  (N.  Y.)  288;  Stewart  v.  Bcebe. 

not  either  expressly  or  by  implication  28  Barb.  (N.  Y.) 34;  Bangs  r.  Mcintosh, 

waiveanytechnical  defense  which  may  23  Barb.  (N.  Y.)  591-    White  v.  Low,  7 

be  available  to  him.     McEvers  v.  Law-  Barb.  (N.  Y.)  204;    Piatt  v.  Crawford, 

rence,  Hoflfm.   (N.  Y.)   173.     See  also  (Supm.  Ct.  Spec.  T.)  8  Abb.  Pr.  N.  S. 

Ryan  7/.  Anglesea  R.  Co.,  (N.  J.  1888)  (N.    Y.)    297;     Matter    of    O'Connor, 

12  Atl.  Rep.  539.  (Supm.  Ct.  Gen.  T.)  47  N.  Y.  Sl  Rep. 

Entitling Caoie.  —  Where  the  receiver  415;    Dayton  v.   Connah,   (Supm.  Ct. 

is  a  strict  common-law   receiver,  it  is  Spec.  T.)  18  How.  Pr.  (N.  Y.)326;  In 

better  practice   for  him  to  answer  or  re  Beecher,  (Supm.  Ct.  Gen.  T.)  19  N. 

demur  in  the  name  of  the  person  over  Y.    Supp.    971.      See    also    Donnelly 

whose  properly  he  is  appointed  rather  v.  West,  17  Hun  (N.  Y.)  564;  Nealis  r. 

than  in  his  own  name,  but  the  defect  is  American  Tube,  etc.,  Co.,  76  Hun  (N. 

merely  formal  if  he  purports  to  act  in  Y.)  220,  affirmed  \n  150  N.  Y.42;  Buck- 

his  official  capacity.     Gilbert  v.  Wash-  ley  v.   Harrison,  (C.   PI.  Gen.  T.)  10 

ington  Beneficial  Endowment  Assoc,  Misc.  (N.  Y.)  683. 

10  App.  Cas.  (D.  C.)  316.  C?i«w.  —  Schrock  v.  Cleveland,  29 Ohio 
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tion  to  these  general  allegations,  authority  to  the   receiver  to 
conduct  litigation  in  his  own  name  must  affirmatively  appear 

from  the  bill  or  declaration,  and  is  not  matter  in  defense  merely,* 

St.  499;  Gutridge  v,  Vanatta,  27  Ohio  with  him  as  receiver  might  be  met  by 

St.    366;    Murphy    v,     Holbrook,     20  a  reply  admitting  and  explaining  such 

Ohio  St.  137.  new  matter  Without  there  being  a  de- 

UniUd  States,  —  Werner  v.  Murphy,  parture  from  the  cause  of  action  con- 

Oo  Fed.  Rep.  769;  Falley  r.  Talbee,  55  tained   in   the  complaint*  Marvin,  J.. 

Fed.  R«p.  892.  dissenting^  and  holding  tnat  the  com- 

StiAdenoy  of  Beply.  —  To  an  answer  plaint  should  have  been  amended  be- 
in  an  action  by  a  receiver  for  a  dis-  fore  the  issue  could  be  tried  as  one  iti 
solved  corporation  that  the  appoint-  favor  of  the  plaintiff  as  receiver.  Dis- 
ment  was  not  made  within  the  time  tinguished  in  Piatt  v,  Ctawford,  (Supm. 
permitted  by  law  after  dissolution,  a  Ci.  Spec.  T.)  8  Abb.  Pr.  N.  S.  (N.  Y.) 
reply  by  the  receiver  that  he  was  ap-  297. 

pointed  in  an  action  by  a  stockholder  WaiTttr.  —  If  the  complaint  does  hot 

and  creditor  brought  before  the  expi-  show  that  one  of  the  adverse  parties 

ration  of  the  statutory   time  is  suffi-  sues  or  is  being  sued  in  his  representa- 

cient.     Hatfield   v,    Cummings,    (Ind.  tive  capacity  as   receiver,   yet  if  the 

1S99)  53  ^*  ^*  ^^P*  ^3^«  (Ind.  1898)  50  cause  is  contested  on  that   theory  no 

N.  E.  Rep.  817.  objection    can     thereafter     be    taken. 

Haming  Gorpoiration  for  Whom  Beoaivsr  Graham  v.  Lawyers'  Title  Ins.  Co..  20 
Appointed.  —  In  an  action  against  a  N.  Y.  App.  Div.  440;  Cheney  v,  Fisk, 
receiver  for  a  corporation,  if  the  name  (Supm.  Ct.  Geo.  T.)  22  How.  Pr.  (N. 
of  the  corporation  is  incorrectly  given  Y.)  236;  Gricsel  v.  Schmal,  55  Ind.  475. 
in  the  plaintiff's  pleading  the  defect  is  Kotion  to  Kake  Kore  Befinito  and  Oer 
merely  formal  and  must  be  taken  ad-  tain.  —  Even  if  more  definite  and  spe- 
▼antage  of  as  such  by  the  receiver  cific  allegations  are  required,  the 
or  it  will  be  waived.  Whitcomb  v.  remedy  is  by  motion  to  make  the  corn- 
Hooper,  dt  Fed.  Rep.  946;  Perry  v,  plaint  more  definite  and  specific,  and 
Godbe,  82  Fed.  Rep.  141.  not    by  demurrer  for   want  of  facts. 

Words  Besoriptio  Potbohib. —  If  the  Wason  t/.  Frank,  7  Colo.  App.  541; 
addition  of  the  word  **  receiver"  after     Hurd  v,  Elizabeth,  41  N.  J.  L.  i;  Piatt 

the   name  of  a  party  constitutes  the  v.  Crawford.  (Supm.  Ct.   Spec.  T.)  8 

only  showing  that  such  party  is  sued  Abb.  Pr.  N.  S.  (N.  Y.)  297;  Schrock  v, 

in  a  representative  capacity,  the  suit  Cleveland,  29  Ohio  St.  499:  Murphy  v, 

will  be  considered  as  against  him  indi-  Holbrook,  20  Ohio  St.  137. 

vidaally,  the  word  ''receiver*'  being  Alloging  Oronnds  of  Appointment.  —  In 

only  descriptive  of  the  person  under  Piatt  v,  Crawford,  (Supm.  Ct.  Spec, 

general  principles.     Vaselet^.  Grant  St.  T.)  8  Abb.  Pr.  N.  S.  (N.  Y.)  297,  which 

Electric  R.  Co..  16  Wash.  602,  9  Am.  &  involved  a  receivership  for  a  national 

Eng.  R.  Cas.  K.  S.  75,  citing  Bennett  bank,  the  court  said  that  the  complaint 

V.  Whitney,  94  N.  Y.  302.  would  be  more  artistic  and  complete  if 

Exceptions.  —  Where  a  receiver  sues  it  contained  direct  averments  showing 

on  a  contract  made  with  him  as  re-  the    precise    statutory    ground   under 

cciver,  as  a  promissory  note,  the  action  which  the  comptroller  of  the  currency 

of  the  defendant  in  entering  into  the  acted  in  making  the  appointment. 

contract  is  a  sufliclent  admission  of  the  Instiffloient  Allagation.  —  A  complaint 

receiver's  character  and  capacity,  and  against   a   receiver  which   after    duly 

it   is  unnecessary   either  to  allege  or  alleging  his  appointment  states  that  he 

to  prove  a  legal  and  suflicient  appoint-  is  in  charge  and   had  control  of  the 

ment  of  qualification.     Nelson  v.  Nu-  property  at  all  times  in  the  complaint 

gent,  62  Minn.  203.  mentioned,  but  does  not  aver  that  he 

In  White  v.  Joy,  13  N.  Y.  83,  (Supm.  had   such   charge  and   control  as   re- 

Ct.  Gen.  T.)  11  How.  Pr.  (N.  Y.)  36,  the  ceiver,  is  insufficient.     Vaselc  v.  Grand 

contract  involved  was  of  this  character,  St.   Electric  R.  Co.,  16  Wash.  602,  9 

but  was  made  with  the  receiver  as  an  Am.  &  Eng.  R.  Cas.  N.  S.  75.     Com- 

individual.     In  the  complaint  thereon  pare  Proctor  v.  Missouri,  etc.,  R.  Co.,  42 

the  receiver  described  himself  as  such  Mo.  App.  124. 

officer.     It   was  held   that  an  answer  1.  Herron    v,    Vance,    17   Ind.    595; 

alleging  that  the  contract  was  made  Barner    v,    Morehead,    22    Ind.    354; 
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unless  given  by  statute  when  it  will  be  judicially  noticed.* 

Demnrrers  and  Answer.  —  If  these  or  other  sufficient  allegations  are 
not  contained  in  the  pleading,  and  the  want  of  capacity  is  appar- 
ent on  its  face,  an  objection  may  be  taken  by  demurrer  specifying 
such  ground,  but  not  by  general  demurrer;  and  if  the  want  of 
capacity  to  sue  does  not  so  appear,  by  answer.* 

Lever  v.  Bailey,  56  N.  J.  L.  54;  Dubois  court  some  matter  or  subject  in  the 

V,  Cassidy,  75   N.  Y.  298;    Wright  v,  progress  of  the  cause  which  cauDotbe' 

Nostrand,   98   N.   Y.   669;     Forker    v,  raised  by  plea  or  demurrer.    Tully ». 

Brown,  (C.   PI.  Gen.  T.)  10  Misc.  (N.  Herrin,  44  Miss.  626. 

Y.)  161;    Coope  V,  Bowies,  (Supm.  Ct.  In  Indiana  a  demurrer  on  the  ground 

Gen.  T.)  28   How.   Pr.  (N.  Y.)  10,  42  of  want  of  capacity  can  be  used  only 

Barb.  (N.  Y.)  87.     See  also  Hatfield  v.  where  some  legal  disability  exists,  such 

Cummings,  140  Ind.  547;    Daggett  v,  as  infancy,  idiocy,  or  coverture,  not  to 

Gray,    (Cal.    1895)  40   Pac.   Rep.  959;  raise  the  question  of  title,  which  is  a 

Rhorer  v,  Middlesboro  Town,  etc.,  Co.,  defect  demurrable  on  the  ground  that 

(Ky.   1898)  44  S.   W.    Rep.  448,  citing  facts  sufficient  to  constitute  a  cause  of 

Newm.  Pi.  &  Pr.,§§  305,  306,  and  Bliss  action     are     not    stated.      Americaa 

Code     PL,    §§     262,    263;     Walsh    v.  Trust,  etc..  Bank  7/.  McGettigan.  (Ind. 

Byrnes,  39  Minn.  527;  Sawyer  v,  Har  1899)  52  N.  E.  Rep.  793.     See  generally 

rison,  43  Minn.  297;  Tvedt  v.  Mackel,  on  this  distinction   Bliss  Code  Pi.,  3d 

67  Minn.  24.  ed.,  §  407. 

Foreign  Beoaiver.  —  In  Wisconsin  this  Flea  of  General  Issne.  —  A  plea  of  the 
view  of  the  law^  was  applied  in  an  ac-  general  issue  does  not  raise  any  ques- 
tion brought  by  a  receiver  appointed  tion  as  to  the  character  or  capacity  in 
by  a  court  of  another  state.  Swing  v.  which  a  plaintiff  sues  or  a  defendant  is 
White  River  Lumber  Co.,  91  Wis.  517,  sued.  Thus  in  an  action  against  a  re- 
where  the  court  said:  "  The  com-  ceiver  for  a  tort  of  his  predecessor, 
plaint  does  not  allege  that  by  the  laws  plaintiff's  allegation  that  the  injury 
of  the  state  of  Ohio,  or  by  the  judg-  was  done  by  the  predecessor  of  the  de- 
ment or  order  of  the  supreme  court  of  fendant  while  acting  as  receiver,  and 
that  state,  the  plaintiff  as  trustee  has  that  the  defendant  has  succeeded  to 
any  title,  right,  or  authority  whatever  his  office  and  duties,  are  admitted  by  a 
to  sue  for  and  recover  the  assets  of  the  plea  of  not  guilty.  McNulta  v.  Lock- 
Union  Mutual  Fire  Insurance  Co.,  or  ridge,  137  III.  270,  affirming  32  III. 
that  any  assignment  of  such  assets  had  App.  86,  affirmed  141  U.  S.  327. 
been  made  to  him,  and  it  therefore  fails  (Hher  Ways  in  Which  Objection 


to  show  facts  sufficient  to  entitle  plaintiff  — Advantage  of  a  void  appointment 
to  sue  for  and  recover  the  assessment  may  be  taken  by  demurrer  to  (he  re- 
in question."  ceiver's   evidence    given  in  an  action 

1,  Manlove  v.  Burger,  38  Ind.  211.  brought  by  him,  where  the  character  of 

2.  Walsh  V,   Byrnes,  39  Minn.  527;  the   appointment   appears    therefrom. 
TuUy  V.  Herrin,  44  Miss.  626;  Ward  v,  Guy  v.  Doak,  47  Kan.  236. 

Petrie,    157    N.    Y.    301;     Barclay    v.  In  an  action  brought   by  a  receiver 

Quicksilver  Min.  Co.,  6  Lans.  (M.  Y.)  whose  appointment  depends  upon  spe- 

25;    Hobart  v.   Frost,   5  Duer  (N.  Y.)  cial  facts  alleged  in  his  complaint  to 

672;  White  t/.  Low,  7  Barb.  (N.  Y.)  204;  exist,    the    defendant    may    raise  the 

Viburt  V,  Frost,  (N.  Y.  Super.  Ct.  Spec,  issue  by  a  denial.     Gray  7/.  Levy,  75 

T.)  3  Abb.  Pr.  (N.  Y.)  119;    Cheney  v.  Hun  (N.  Y.)  96. 

Fisic,  (Supm.  Ct.  Gen.  T.)  22  How.  Pr.  Since  it  is  necessary  for  the  receiver 

(N.   Y.)  236;    Hardin    v,  Sweeney,   14  in  an  action  brought  by  him  not  only 

Wash.  129;  Swing  v.  White  River  Lum-  to  aver  but  to  prove  the  validity  of  his 

ber  Co.,  91  Wis.  517.     Contra,  Rossman  appointment,    it   would    seem    that  a 

V.  Mitchell,  (Minn.  1898)  76  N.  W.  Rep.  general  allegation  that  the  appointing 

48,  denying  rehearing  of  (Minn.  1898)  court  had  no  jurisdiction,  contained  in 

75  N.  W.  Rep.  1053.  the    answer,    will    raise    this    issue. 

Hot  Baised  by  Motion.  —  An  objection  Springs  v.  Bowery  Nat.  Bank,  63  Hun 

of  this  character  should  be  by  demur-  (N.  Y.)  505.     But  see  Walker  v.  Pease, 

rer  and  not  by  motion,  the  office  of  (Supm.  Ct.  Spec.  T.)  17  Misc.  (N.  Y.) 

which  is  to  bring  to  the  notice  of  the  415. 
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6.  Beoeiver's  Certifloates.  —  The  issuing  of  receiver's  certificates 
in  railroad  and  other  quasi-^MhWc  receiverships,  the  amount  thus 
raised  to  have  priority  over  other  liens  against  the  property,  can 
only  be  ordered  after  notice  to  lienholders  and  a  full  hearing  and 
investigation  on  the  merits.* 

7.  Assessment  Calls  in  Corporation  Beoeiverships.  —  In  statutory 
receiverships  for  corporations,  assessment  calls  on  stockholders 
may  be  made  either  by  the  court  or  by  the  receiver  at  the  court's 
direction.* 

1.  Meyer  v.  Johnston,  53  Ala.  237;  Sheffield,  etc.,  Coal,  etc.  Co.,  44  Fed. 

Raht  V,  Attrill,  106  N.  Y.  423;   Cort's  Rep.  526;  and  the  consenting  of  a  trus- 

Application.  7  Pa.  Disi.  536;    State  v.  tec   for  bondholders  is  equivalent  to 

Port  Royal,  etc.,  R.  Co.,  45  S.  Car.  464,  notice  to  them  or  their  individual  con- 

reversing    in    part    45     S.    Car.    413;  sent,    Hilton    Bridge    Constr.   Co.    v, 

Mitchell  V,  Savannah,  etc.,  R.  Co.,  12  Foster,  (Supm.  Ct.  Tr.  T.)  26  Misc.  (N. 

S.  Car.  83;    Osborne  v.  Big  Stone  Gap  Y.)  338. 

Colliery  Co.,  96  Va.  58;  Union  Trust  In   Crosby  v,   Morristown,  etc.,  R. 

Co.  V.  Illinois  Midland  R.  Co.,  117  U.  Co.,  (Tenn.  Ch.   1897)  42  S.  W.  Rep. 

S.  434.     Compare  Clarke  v.  Central  R.,  507,   it  was  held   that  if    lienholders 

etc.,  Co.,  54  Fed.  Rep.  556.  have  actual  knowledge  of  the  applica- 

"  The  bsue  of  Negotiable  Certifloatat  of  tion,  they  are  bound  to  appear  and 
Indebtediiess  is  a  matter  of  hardly  any  make  their  objections  if  they  so  desire 
less  importance  than  the  appointment  and  cannot  await  formal  notice, 
of  receivers,  and  should  not  be  author-  Intervention  by  Certiiloate  Holders. — 
ized  by  the  court,  except  after  full  no-  On  intervention  in  the  receivership 
tice  to  the  parties  interesied,  when  this  suit  by  holders  of  such  certificates  the 
can  be  given,  and  ample  opportunity  receiver  is  a  necessary  party  where  he 
for  them  to  be  heard.  The  urgency  is  alleged  to  have  issued  them  and  to 
for  the  issue  of  such  certificates  can  have  money  in  his  possession  for  their 
rarely  be  so  great  as  is  sometimes  that  payment,  which  the  petition  prays  he 
for  a  receiver.  A  detailed  statement  may  be  compelled  to  use  for  that  pur- 
ought  also  to  be  made  out  specifying  pose.  The  plaintiff  in  the  original 
the  sums  needed,  and  for  what  they  cause  is  not,  however,  if  no  relief  is 
are  needed,  and  clear  proof  be  adduced  asked  against  him,  and  he  has  no  fur- 
of  the  correctness  of  this  statement,  ther  interest  in  the  matter.  Central 
and  of  the  necessity  that  the  money  be  Trust  Co.  </.  Sheffield,  etc..  Coal,  etc., 
raised.  A  receiver  is  required,  in  pre-  Co.,  44  Fed.  Rep.  526. 
senting  his  accounts  to  be  passed,  to  Where  a  receiver  has  obtained  an  ex 
state  clearly  the  items.  And  in  like  parte  order,  refusing  to  recognize  the 
manner,  when  he  asks  authority  to  validity  of  certain  certificates,  but  the 
create  in  advance  a  large  debt  against  order  is  taken  without  prejudice  to  an 
the  property  by  which  money  is  to  be  intervention  by  the  holders  for  the  de- 
put  into  his  hands,  he  ought  to  show  termination  of  the  question,  a  reference 
the  particulars  constituting  the  sum  in  such  petition  to  the  order  as  author- 
before  be  is  allowed  to  raise  it,  as  well  ity  for  the  proceeding  does  not  admit 
as  be  held  to  account  for  the  proper  the  invalidity  of  the  certificates.  Mer- 
application  of  it.  A  disregard  of  these  cantile  Trust  Co.  v.  Kanawha,  etc.,  R. 
rules  might  lead  to  intolerable  abuse."  Co.,  50  Fed.  Rep.  874;  Swann  v. 
Meyer  v.  Johnston,  53  Ala.  237.  Clark,  iioU.  S.  602. 

Belief   Against    Ex    Parte     Order. —  An  Issue  as  to  the  Priority  of  the  Cer- 

Where   the   issuance  of  certificates  is  tificates  as  a  Lien  is  not  a  question  to 

authorized  by  an  order  made  without  be  determined  on  a  general  demurrer 

notice,  the  proper  mode  of  objecting  is  10  a  petition  of  intervention  seeking  to 

by  an   application   to  vacate  and  set  establish  their  priority,  but  one  to  be 

aside.     Meyer  v.  Johnston,  53  Ala.  237.  decided  at  the  hearing.     Hilton  Bridge 

Formal  Votioe  Waived.  —  Parties  who  Constr.  Co.  v.  Foster,  (Supm.  Ct.  Tr. 

have  consented  to  the  issuance  of  such  T.)  26  Misc.  (N.  Y.)  338. 

certificates  cannot  afterwards  question  2.  New  Orleans    Gas  Light  Co.   r. 

their  validity.   Central  Trust    Co.    v.  Bennett,  6  La.  Ann.  456,  citing  Stark 

831  Volume  XVII. 


Control  and                              ItECEIVERS,  DiBpodtion  of  Siteto; 

8.  Sale*  by  Reoeivers  —  a.  In  General.  —  Courts  having  power 
to  appoint  receivers  have  jurisdiction  to  order  the  sale  of  the 
property  placed  under  their  control,*  and  such  sales  are  for  the 
most  part  ordered,  conducted,  and  confirmed,  according  to  the  laws 
applicable  to  judicial  sales  generally.* 

V.   blirke,   5   La.   Ann.  740J    Falk    v.  v.  Wilson,  4  9andf;  Ch.  (N.  Y.)  380; 

Whitman  Cigar  C0.4  55  N.  J.  Eq.  396.  National  Parle   Bank  v,   Goddiird,  62 

See  also  article  Winding  Up  Corpora-  Hun  (N.  Y.)  31,  affirmed  131  N.  Y.  494; 

TiONS.  Smith  V,  Burton,  67  Vt.  514;   Cleve- 

Beeeiver  —  Assiffnee.  —  In     Fsilk     v,  land  First  Nat.  Bank  s^.  Shedd«  X2i  U. 

Whitman  Cigar  Co.,  55  N.  J.  Eq.  396,  S.  74. 

it  was  held  that  where  the  receiver  was  2.  See     generally    article    Judicial 

vested  by  statute  with  title  to  the  prop-  Sales,  vol.  12,  p.  2. 

erty  of  the  corporation,  the  better  prac-  Application  by  Eeceiver.  —  A  receiver 

tice  was  for  him  rather  than  the  court  is  a  party  in  interest  within  a  statute 

to    make    the  call.      The    court  said:  which  provides  that  the  property  in  his 

*' The  question  here  raised  is  one  of  hands  may  be  sold  "  on  application  of 

practice  merely.     It  relates  to  the  man-  any  party  in  interest'*  and  may  make 

ner  in  which    calls    should    be  made  the  application.     Metropolitan  Bank  v, 

upon  the  stockholders  of  insolvent  cor*  New  Orleans  Brewing  Assoc,  5 1  Uu 

porations  which  are  being  wound   up  Ann.  1525. 

under  the  provisions  of  the  Corporation  How  Application  Xade. '—  The  appli- 

Actofi8Q6.     In  looking  at  the  cases,  it  cation  for  the  sale  of  the  property  is 

appears  tnat  in  sonfie  instances  the  court  usually  made  by  petition,  but  no  peii- 

itself  has  made  the  call  (Hood  v,  Mc-  tion  is  necessary  where  the  bill  in  the 

Naughton,  54  N.  J.  L.  426;  Sanger  v.  pending  suit  prays  for  its  sale.    Smith 

Upton,  91  U.  S.  58;  Hawkins  v,  Glenn,  v.  Burton,  67  Vt.  514* 

131  U.  S.  334),  on  the  ground  that  the  Where  the  decree  directs  the  sale  of 

court  will  do  what  it  is  the  duty  of  the  the  property  to  be  by  public  auction,  a 

company  to  do;  and  in  others  the  court  private  sale  cannot  be  had  except  on 

has  directed   the   receiver  to  make  it  petition  followed  by  an  order  to  show 

(Scovill  V.  Thayer«  105  U.  S.  146;  Bar-  cause  why  it  should  not  be  authorized, 

kalow    V.  Totten,   53    N.  J.   Eq.   573).  South    Baltimore    Brick,    etc.,  Co.  v. 

While  I   think  the  stockholders  would  Kirby,  (Md.  1899)  42  Atl.  Rep.  913. 

be  bound  whether  it  was  made  in  the  At  What  Stage  of  the  Pl-ooeedings  Ordtf 

one  way  or  the  other,  the  latter  method  Xade.  —  An  order  for  the  sale  of  assets 

of  assessment  would  seem  to  be  the  by  a  receiver,  which  the  answer  denies 

better,  under  the  Act  of  1896."  as  being  subject  to  the  litigation,  can- 

Procedure.  —  In     Falk     v.    Whitman  not  be  made,  except  where  an  absolute 

Cigar  Co.,   55  N.  J.   Eq.   397,  it  was  necessity  exists  therefor,  until  the  issue 

said:    '*  In  the  case  in  hand  the  re-  thus  raised  has  been  tried  on  its  merits 

ceiver  has  followed  the  practice  pur-  and  determined.     Brush  p.  Jay,  113  N. 

sued  in  Scovill  v.  Thayer,  105   U.   S.  Y.  482,  r^•^'^rJl/«^  in  part  50  Hun  (N.  Y.) 

146.     He  presented  a  petition  to  this  446. 

court,  setting  forth  the  facts  showing  Order   Should    Designate    Property.— 

the  necessity  for  an  assessment.     On  The  order  for  the  sale  should  specifi- 

this  petition  the  court  ordered  the  stock-  cally  designate  the  property  which  will 

holders  to  show  cause  why  it  should  be  sold.     Dixon  r.  Rutherford,  26  Ga. 

not   be    made.     The    order  was  duly  149. 

served,  and  on  the  day  fixed  for  the  ,    An    order    to   sell  all  the  '*  assets, 

hearing,  many  of  the  stockholders  ap-  property,  and  business  ''  of  an  insolv- 

peared  by  counsel."  ent  includes  only  demands  belonging 

1.  Wulff  V,  Superior    Ct.,   110   Cal.  to  him  and  not  causes  of  action  which 

215;    Gaither  v.  Stockbridge,   67   Md.  the  receiver  can  sue  upon  only  as  the 

225;    Dunlap  V.  Byers,  no  Mich.  109;  representative  of  creditors.     Minnesota 

Matter  of  Denison,  114  N.  Y.  621,  22  Tliresher    Mfg.    Co.    v,    Langdon,  44 

N.  Y.   St.   Rep.    964;    Crane  r.   Ford,  Minn.  37. 

Hopk.  (M.  Y.)  114;    Hoyt  v,  Thomp-  Order  Hay  Prescribe  Kannet  and  Tenttt. 

son,   5    N.    Y.    320;    Marten    v.   Van  — The  court  in  authorizing   the  Sale 

Schaick,  4  Paige  (K.  Y.)  479;  Williams  may  contain  in  the  order  regulations 
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b.  Notice  Before  Ordering  or  Confirming.  —  All  parties 

interested  should  receive  notice  of  the  application  for,  and  of  the 
motion  to  confirm,  a  sale  of  property  in  the  hands  of  a  receiver.* 

concerning  the  time,  manner,  and  terms  creditors  or  others  interested,  as  the 

of  the  sale.    See  //*  re  Newark  Sav.  court  shall  direct,  relieve  a  receiver 

Inst.  (N.  J.  1887)9  Atl.  Rep.  375;  Met-  from  any  omission,  defect,  or  default 

ropolitan  Bank  v.  New  Orleans  Brew-  in  any  proceeding  or  act  required  to  be 

ing  Assoc,,  51  La.  Ann.  1525;  Case  v,  done.    Johnson   v.   Rayner*  25  N.  Y. 

Fish,  63  Wis.  497;  Hooper  v,  Winston,  App.  Div.  598,  27  Civ.  Pro.  (N.  Y.)  102. 

24.  III.  353.  In  Louisiana  no  notice  of  an  applica- 

Signing  the  Order.  —  Where  an  order  tion  to  sell  assets  of  a  corporation  is 
for  th'e  sale  is  actually  made  before  the  required,  other  than  the  ten  days' no- 
sale  takes  place,  the  fact  that  the  order  tice  on  the  order  book  provided  by  Acts 
is  not  signed  by  the  judcs^e  until  after-  1898,  No.  159.  After  such  notification, 
ward  is  immaterial,  H.  B.  Claflin  Co.  persons  entitled  to  be  heard  must  pro- 
V.  Gibson,  (Ky.  1899)  51  S.  W.  Rep.  439.  tect  themselves  by  filing  such  plea  to 

Correcting  Mistakes  in  Computation. —  that  end  as  they  think  proper.    The 

The  court  may  correct  mistakes  made  hearing,  however,  will    be  considered 

by  the  receiver  in  computing  the  sum  as  having  been   contradictorily  made 

for  which  the  property  was  sold,  where  for  purposes  of  an  appeal  bv  parties 

the    record     itself    furnishes    all    the  aggrieved,  although  the  appellants  did 

necessary    facts.     Bryan-Brown    Shoe  not  appear  and  contest.     Metropolitan 

Co.  V.  Block,  52  Ark.  458.  Bank  v.  New  Orleans  Brewing  Assoc, 

By  Whom  Condncted.  —  The  person  51  La.  Ann.  1525. 
pointed  out  by  general  laws  relating  to  Creditor's  Bill —  Votice  to  Creditors. — 
judicial  sales  as  the  one  who  shall  be  In  an  action  by  a  creditor  against  a 
the  agent  of  the  court  in  making  the  corporation  brought  as  well  in  behalf  of 
sale  need  not  be  appointed  in  receiver-  other  creditors  as  in  his  own  behalf,  no- 
ship  cases,  but  the  court  may  order  the  tice  to  him  of  a  motion  to  confirm  a  re- 
receiver  to  act  in  that  capacity.  Farm-  ceiver's  sale  is  notice  to  all  creditors, 
ers*,  etc.,  Nat.  Bank  v.  Waco  Electric,  Parker  v.  BIu£fton  Car  Wheel  Co.,  108 
R.,etc.,  Co.,  89 Tex.  331;  Rome,  etc.,  R.  Ala.  140. 
Co.  V,  Sibert,  97  Ala.  393.  Kotioe  Vot  According  to  Oeneral  Bnlef 

Costs.  —  Where  a  sale  by  a  receiver  is  of  Court.  —  An  objection  that  notices  of 

illegal  and  is  set  aside  by  the  court,  applications  to  confirm  sales  by  receiv- 

the  costs  may  nevertheless  be  paid  out  ers  are  given   in  a  different  manner 

of  the  fund  where  all  the  parties  to  the  from  that  ordered  by  the  general  rules 

illegal  sale  acted  in  good  faith.     South  of  court  on  the  subject  of  notice  cannot 

Baltimore   Brick,  etc.,  Co.  v.   Kirby,  be   raised   after    confirmation    of    the 

(Md.  1899)42  All.  Rep.  913,  sales.     Roby  v.  Title  Guarantee,  etc., 

1.  Under  a  Bole  to  Show  Cause  why  Co.,  166  III.  336. 

such    an    application    should    not    be  In  Action  to  ForeoloBeXortgage — Penn- 

granted,  the   regular  course    in   New  lylvania.  —  Under  Acts  Pa.   April   11, 

Jersey  is  to  show  cause  '*  by  affidavits  1862,  May  i,  1876,  and  March  23,  1877, 

taken   on  two  days'   notice,   or  taken  the  jurisdiction  to  foreclose  mortgages 

^jr/r7r/4f  and  served  four  days  before  the  is  in  equity,  and  the  equity  rule  that 

day  of  argument."     Philadelphia,  etc,,  lienors   must  be  parties  to  the  action 

R.  Co.  V.  Little,  41  N.  J.   Eq.  519,  5  and  have  notice  of  sales  therein  pre- 

Cent.   Rep.   57,  citing  Crane  v.   Brig-  vails  and  applies  to  sales  made  by  re- 

ha.a,  II  ^}.  J.  Eq.  29.  ceivers.      Fidelity  Title,   etc.,   Co.   v. 

In   Action   Against    Corporation.  —  A  Schenley  Park,  etc.,  R.  Co.,   189  Pa. 

failure  to  give  notice  to  the  attorney-  St.  363,  where  the  court  said:  '*  It  thus 

general  of  an  application  by  receivers  appears  that  the  general   practice  in 

appointed  in  proceedings  for  the  vol-  equity  in  cases  of  foreclosure  is  that 

untary  dissolution  of  a  corporation,  for  liens  are  not  barred  unless  the  holder 

the  sale  of  its  property,  is  cured  by  has  notice    of    the  proceeding.    This 

confirmation  of  the  sale  on  due  notice  proposition  is  also  true  in  cases  of  sales 

to  him,  under  New  York  Code  Civil  by   receivers,  and   this  appears  to  be 

Procedure,  §  2429,  which  provides  that  the  law  in  the  federal  courts,  and,  gen- 

the   court    may,    upon    notice    to  the  erally,    in    the    courts    of    the    other 

attorney-general  and   upon   notice   to  states."    See  also  McCulloch  %/.  Good, 
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c.  Collateral  and  Direct  Attack  on.  —  A  sale  by  a 
receiver  cannot  be  collaterally  attacked  for  mere  irregularity  in 
the  proceedings,  but  the  remedy  is  by  a  motion  to  vacate  or  by 
an  appeal  from  the  order  of  confirmation.* 

Xni  COHTEMPTS  OF  COUBT  —  1.  In  General  —  Proceedings 
against  the  receiver  or  other  person  to  punish  disobedience  of 
orders  of  court  made  in  a  receivership  action  are,  for  the  most 
part,  governed  by  the  general  rules  relating  to  contempts.* 

2.  'Sj  Whom  Punishable.  —  Contempts  can  only  be  punished  in 
the  court  which  appointed  the  receiver,  and  by  the  court  itself.' 

63  Ga.  519;    Blair  v.  Walker,  26  Fed.  statutory  grounds  showing  that  an  ap- 

Rep.  73;  article  Foreclosure  OF  MoRT'  peal  from  the  order  of  confirmation 

GAGES,  vol.  9,  pp.  84,  300,  was    unavoidably    prevented.       State 

1.  Anderson  v.  Chicago  Titl^,  etc.,  Nat.  Bank  v.  Neel,  53  Ark.  no. 

Co.,  loi  Wis.  385;    Bradly  v.  Marine,  Semedy  Whoro  Order  It  ObtaliMd  by 

etc..  Phosphate  Min.,  etc.,  Co.,  3  Fed.  Fraud.  —  Where  an  order  has  been  oh- 

Cas.  No.  1,789,  affirmed  105  U.  S.  175.  tained    by    fraud,    a    party    affected 

Who  Kay  Attaiut  Sale.  —  In  an  Action  thereby  may  bring  an  independent  ac- 

Against  a  National  Bank  the  defendant  tion  in  equity  to  have  it  set  aside,  and 

is  not  estopped  from  attacking  a  sale  is  not  confined  to  his  remedy  by  mo- 

of  the  assets  made  by  a  receiver  by  tion  in  the  receivership  suit.     Hackley 

consenting  to  the  appointment,  where  v.   Draper,  60  N.  Y.   88,  approved  in 

the  order  of  appointment  did  not  pro-  Warren  z/.  Union  Bank,  T57  N.  Y.  359, 

vide  for  a  sale.     State  v.  Fawcett,  (Neb.  reversing  28  N.  Y.  App.  Div.  7. 

1899)  78  N.  W.  Rep.  636,  distinguishing  2.  See   generally  article  Contempt, 

Home  F.  Ins.  Co.  v.  Dutcher,  48  Neb,  vol.  4,  p.  764, 

755.  Aeoording    to   Forms   of  Praotioe  is 

Both  the  Corporation  Defendant  and  a  Chancery.  —  In  People  v,  Wciglcy,  155 
Stockholder  are  entitled  to  attack  a  pri-  111.  491,  10  Nat.  Corp.  Rep.  123,  the 
vate  sale  of  the  assets  made  by  a  re-  court  said :"  The  contempt  proceeding, 
ceiver  in  a  manner  contrary  to  the  de-  being  for  the  benefit  of  the  complainant 
cree  of  the  court,  and  for  an  inadequate  in  the  chancery  suit,  partakes  of  that 
price,  and  the  latter  is  entitled  to  be  cause,  and  is  according  to  the  forms  of 
made  a  party  to  the  cause  for  that  pur-  practice  in  chancery." 
pose.  So  held  on  the  ground  that  it  3.  Fosterz'.  Townshend,  68N.  Y.  203; 
was  not  matter  relating  merely  to  the  Geisse  v.  Beall,  5  Wis.  224,  wherein 
collection  of  the  assets  that  was  at  the  court  said:  *' The  court  itself  is  the 
issue,  but  the  conduct  of  the  receiver  in  only  proper  judge  of  the  fact  of  com- 
dealing  with  the  property  of  the  corpo-  pliance.  There  are  other  objections  to 
ration  and  of  the  stockholders.  South  the  order,  but  it  is  not  necessary  to  no- 
Baltimore  Brick,  etc.,  Co.  v,  Kirby,  tice  them.  An  attachment  for  con- 
(Md.  1899)  42  Atl.  Rep.  913.  tempt  should  be  issued  or  withheld, 

One  Having  a  Prior  Title  to  the  prop-  sustained,  modified,  or  set  aside,  by  the 

erty  can  move  to  vacate  an  order  to  direct  order  of  the  court." 

sell  it  although  not  a  party  to  the  ac-  Where  Cause  Has  Been  .Transferred. — 

tion    in    which   the  receiver  was  ap-  Where  an  action  in  which  a  receiver 

pointed.     Faneuil    Hall  Nat.  Bank  v,  has   been   appointed   has    been  taken 

Bussing,  147  N.  Y.  665.  from  the  county  wherein  it  was  com- 

Consent  to  Order  of  Sale,  — One  who  menced  to  another  county,  by  a  change 

has  consented   that  an   order  of  sale  of  venue,  the  receiver  is  an  officer  of 

might  be    entered  cannot  afterwards  the  court  to  which  the  cause  has  been 

Question   its   validity.     Battershall    t/.  thus  transferred,  and  for  disobedience 

lavis,  31  Barb.  (N.  Y.)  327.  of    orders    must   be  punished    by  IL 

Vaoating  Sale  after  Term.  —  The  trial  Ex  p,  Haley,  99  Mo.  150,  37  Mo.  App. 

court  has  no  power  to  set  aside  a  re-  562. 

ceiver's  sale  at  a  term  subsequent  to  Punishing    Contempt    at  Chamhen.— 

that  during  which  it  was  made  unless  Where  a  receiver  has  been  lawfully  ap- 

a  case  is  made  by  petition  based  upon  pointed  by  a  judge  sitting  at  chambers 
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3.  Attaehment  Without  Prior  Order.  —  In  some  instances  a  person 
may  be  committed  without  an  order  nisi  being  first  obtained.* 

4.  Order  of  Commitment  — An  order  committing  the  guilty  party 
to  prison  until  he  shall  have  purged  himself  of  the  contempt  is 
sufficiently  definite  as  to  the  term.^ 

or  in  vacation,  he  has  jurisdiction  to  the  money  to  the  receiver.  But  no 
g^rant  an  order  of  attachment,  while  such  order  was  made.  Defendant  was 
thus  sitting,  against  one  who  has  dit-  required  to  pay  the  receiver  the  money 
obeyed  the  order  of  the  court  requiring  in  question  or  stand  committed.  After 
him  to  turn  over  property  to  the  re-  the  making  of  the  order  he  should  have 
ceiver.  Harmon  v.  Wagener,  33  S.  had  an  opportunity  to  make  said  pay- 
Car.  487;  Cohb  V.  Black,  34  Ga.  162.  ment;  and  if  not  made,  another  order 

B7  Whom   Prtoeediagi   iBttltntad.  —  was  required." 

Where  a  receiver  is  in  contempt  for  not  Contempt    of   BoeeiTer. —  Under    the 

having  turned  over  to  his  successor  the  early  English  practice  no  attachment 

amount  adjudged  to  be  in  his  hands,  for  contempt  would  lie  against  a  re- 

a  surety  on  his  bond,  having  paid  such  ceiver,  but  the  proper  procedure  was 

amount  and  been  vested  by  the  court  for  an  order  of  committal  to  be  entered 

with  all  remedies  against  the  receiver,  after  notice  to  him.    In  re  Bell,  L.  R.  9 

may  institute  the  contempt  proceedings  Eq.  172;    Da  vies  v.  Cracraft,   14  Ves. 

against  him.     People  v,  Anthony,  7  N.  Jr.  143. 

Y.  App.  Div.  132.  25  Civ.  Pro.  (N.  Y.)  Otherwise  in  this  country  and  under 

410,  affirmed  without  opinion  151  N.  Y.  the  existing  rules  of  the  English  courts. 

62a  Ryan  v.  Kingsbcry,  88  Ga.  361,  89  Ga. 

1.  CoBtompt  of  Ponon  (Khor  than  Be-  228,  92  Ga.  108;  Cobb  v.  Black,  34  Ga. 

ooiver.  —  Where  the  contempt  is  due  to  162;  Ex  p,  Haley,  99  Mo.  150,  37  Mo. 

an  interference  with  the  possession  of  App.  562;  Exp.  Walker,  25  Ala.  81; 

the  receiver  an  order  m'jt  is  unnecessary  Williamson  v.  Wilson,  i  Bland  (Md.) 

if  the  interference  was  forcible.     Broad  418;  In  re  Gent,  40  Ch.  D.  190;  Fawkes 

V.  Wickham,  4  Sim.  511.     Compare  Fitz-  v.  Griffin,  18  Ont.  Pr.  49.    See  also  In  re 

Patrick  V.  Eyre,  i  Hog.  171.  Bell,  L.  R.  9  Eq.  172,  citing  Consoli- 

But  where  the  offense  consists  in  a  dated  Orders,  Rule  3  of  Order  XXIX., 

refusal  to  comply  with  a  demand  of  the  p.  89. 

receiver  for  the  possession  of  property  Rule  to  Show  Cause, — A  receiver 
to  which  he  is  entitled,  such  an  order  being  an  officer  of  the  court,  no  prelim- 
must  first  be  obtained.  Leslie  v,  inary  citation  to  show  cause  is  neces- 
Mahoning  R.  Co.,  22  Pa.  Co.  Ct.  300,  sary  before  attaching  him  for  con- 
where  the  court  said:  "  On  this  report  tempt.  *£xp.  Haley,  37  Mo.  App.  562. 
of  the  receiver,  if  he  desired  the  pro-  In  Ex p.  Walker,  25  Ala.  81,  the  cases 
cess  of  the  court  to  obtain  the  books»  in  which  notice  to  show  cause  can  be 
papers,  and  so  forth,  of  the  corporation,  dispensed  with  are  confined  to  those 
he  should  have  applied  for  a  rule  to  where  the  order  upon  the  receiver  is 
show  cause  why  such  order  should  not  made  when  he  is  present  in  court, 
be  made;  if  the  court  granted  such  Citing'?C\Atx  v,  Kidder,  12  Ves.  Jr.  202; 
order,  then  a  certified  copy  thereof  De  Manneville  v.  De  Manneville,  Z2 
should    have    been  served    upon  the  Ves.  Jr.  203. 

officers  and  directors  within  a  reason-  In  New  York  notice  to  the  receiver  is 

able  time  before  the  return  day  of  such  compulsory  under    2  Rev.   Stat.   534, 

rule.     In    default    of   producing    the  section   1,   subsections   1-3.     Clark  r. 

books  and  papers  after  the  service  of  Bininger,  75  N.  Y.  344,  affirming  ^'^  N. 

such  rule,  doubtless  the  court  would  Y.  Super.  Ct.  126,  344. 

gram  an  attachment."  8.  Ex  p.  Walker,  25  Ala.  81;  Kings- 

Ciwi/ar^  Plattsburgh  First  Nat.  Bank  bery  v,  Ryan,  92  Ga.  io8,  89  Ga.  228,  88 
V.  Fitzpatrick,  8oHun(N.  Y.)75,  where  Ga.  361;  ToUeson  v.  Greene,  83  Ga. 
the  proper  procedure  is  thus  outlined:  499,  sub  nom,  ToUeson  v.  People's  Sav, 
•*  It  is  true  that  the  court  on  February  Bank,  85  Ga.  171;  Robinson  r.  Wood- 
thirteenth  could  have  made  an  abso-  mansee,  76Ga.  830;  Williams  v.  Lamp- 
lute  order,  if  properly  drawn,  commit-  kin,  53  Ga.  200;  Cobb  v.  Black,  34  Ga. 
ting  the  defendant  for  contempt  on  162;  People  v.  Anthony,  7  N,  Y.  App. 
account  of  his  previous  refusal  to  pay  Div,   132,   25  Civ.  Pro.   (N.   Y.)  410, 
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ZIV.  AccomrTS  of  Beceiyebs  —  1.  To  What  Court  Bendered.  — 

A  receiver  cannot  generally  be  compelled  to  account  to  any  court 

except  to  that  by  which  he  was  appointed.* 

a ffirmfd ViiihoMl  opinion  151  N.  Y.  620;  order  fixing  his  punishment  is  neces- 

Noe  V.  Gibson,  7   Paige  (N.   Y.)  513;  sary.     Crane    t.   Jewett,  72   111.   App. 

Helmore  v.  Smith,  35  Ch.  D.  449.  158. 

Findings  of  Court.  —  In  order  to  inflict  The  record  made  in  passing  on  the 

a  punishment  of  fine  or  imprisonment,  right  to  an  attachment  to  compel  the 

or  both,  on  one  who  is  in  contempt  for  delivery    of    property    to    a    receiver 

suing  a  receiver  without  leave,  there  should  contain  a   finding  of   the  facts 

must,  under  How.  Annot.  Stat.  Mich.,  together   with  the   conclusions  drawn 

§  7276,  be  an  express  finding  that  such  therefrom  to  enable  the  order  to  be  re- 

misconduct     was     calculated     to,     or  viewed   and   disposed   of    on    appeal, 

actually  did,  defeat,  impair,  impede,  or  Wilt  v.  Reed  Electric  Co.,  187  Pa.  Sl 

prejudice  the  rights  or  remedies  of  a  424. 

party  to  the  cause.     Matter  of  George  1.  Conkling  v.  Butler,  4  Biss.  (U.  S.) 

T.    Smith   Middlings   Purifier  Co.,  86  22,  6  Fed.  Cas.  No.  3,100;  Hackensack 

Mich.  149.  Sav.    Bank   v.  Terhune,  50  N.  J.  Eq. 

Judgment  for  Value  of  Property.  —  The  297;    Winfield  v.  Bacon,  24  Barb.  (N. 

order  finding  the  party  guilty  of  the  Y.)i54.     See  also  De  Winton  «/.  Brecon, 

contempt  may  not  be  in  the  form  of  a  28  Beav.  200;  Mills  v.  Ross,  39  N.  Y. 

money  judgment  for  the  value  of  the  App.  Div.  563. 

property,  but  can  only  adjudge  a  fine  Ezoeptioni.  —  Where  there  were  two 

for  the  offense.     Edrington  v,   Prind-  suits  in  the  same  court  concerning  the 

ham,  65  Tex.  612.  same  trust  fund,  a  receiver  appointed 

Contra,   under  Code  Civ.    Pro.   New  in  one  will  inure  to  the  benefit  of  the 

York,  §  2284,  in  cases   where  the  de-  plaintiff  in  the  other,  upon  his  estab- 

fendant  may  be  fined  for  the  use  of  the  lishing  a  superior  right  to  the  fund, 

party  injured,  to  the   amount  of  the  and  he  may  have  an  order  in  his  own 

damages  which  he  has  sustained  by  suit  for  the  settlement  of  the  receiver's 

reason  of  the  contempt,  the  fact  of  its  account.     Beverley  v.  Brooke,  4  Gratt. 

not  being  imposed  in  the  form  of  a  fine  (Va.)  187.     See  also  Hackensack  Sav. 

being  a  mere  irregularity.     People  v.  Bank  v.  Terhune.  50  N.J.  Eq.  297. 

Anthony,  7  N.   Y.  App.   Div.   132,  25  Where  an  action  in  a  state  court  in 

Civ.  Pro.  (N.  Y.)  410,  151  N.  Y.  620.  which  a  receiver  has  been  appointed  is 

Appeals  firom  Order.  —  Where  the  iile-  afterwards  removed  to  a  federal  court, 
gal  appointment  of  a  receiver  has  been  if  the  receiver  has  recognized  the  con- 
set  aside  and  an  order  made  for  him  to  trol  of  that  court  over  him  he  cannot 
restore  to  the  owners  the  property  object  to  its  authority  to  require  him  to 
which  he  has  taken  into  possession,  an  account.  Hinckley  z^.  Gilman,  etc.,  R. 
order  adjudging  him  in  contempt  for  Co.,  100  U.  S.  153. 
failing  to  obey  is  a  final  order  and  ap-  Beeeivera  Not  'Appointed  by  Courts. — 
pealable.  People  v,  Jones,  33  Mich.  Where  a  receiver  is  appointed  by  the 
303,  citing- 'Peoplt  v,  Simonson,  10  Mich,  executive  or  legislative  department  of 
335.  a  government,  and  not  by  the  judicial. 

Otherwise  where  the  order  for  dis-  he   may  be  called  upon  to  account  in 

obedience    of    which   the    receiver    is  any  court  of  chancery  having  jurisdic- 

alleged  to  be  in  contempt  merely  di-  tion  in  the  premises,  in  the  absence  of 

rected  the  property  to  be  turned  into  statute    to    the    contrary.       Lafayette 

court,  without  prejudice  to  an  order  of  County  v.    Neely,   21   Fed.    Rep.   738. 

reference  to  pass  on  his  accounts  and  See  also  Hitz  v.  Jenks,  123  U.  S.  297. 

determine   whether  he   is  entitled  to  Aooounting  to  a  Party.  —  A  receiver 

compensation  and  expenses-therefrom.  cannot  be  compelled  to  account  to  a 

Crane  v.  Jewett,  72  111.  App.  158.  party  to  the  suit.     Musgrove  v.  Nash, 

An  order  directing  that  a  receiver  turn  3  Edw.  (N.  Y.)  172. 
over  money  in  his  hands  by  a  certain  To  Saooessor  in  Office.  —  Nor  can  a  re- 
day  or  he  will  be  treated  as  being  in  ceiver  be  compelled  to  account  to  a  sue- 
contempt  of  court  is  not  a  final  order  cessor  to  whom  he  has  been  ordered  to 
adjudginghimguilty  of  contempt  from  turn  over  the  property  in  his  hands, 
which  an  appeal  will  lie,  but  a  further  Mabry  v,  Harrison,  44  Tex.  286. 
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2.  When  Bendered.  — A  common  practice  is  to  require  receivers* 
accounts  to  be  rendered  yearly ;  *  but  the  court  may  require  an 
account  at  any  time,  for  cause,  upon  the  application  of  a  party 
in  interest,  or  upon  its  own  motion.* 

3.  Accounts  of  Deceased  Beceivers.  —  The  legal  representatives  of 
a  deceased  receiver  cannot  be  compelled  to  bring  in  and  pass  the 
decedent's  accounts  summarily,  by  a  motion  or  petition  in  the 
pending  suit,^  unless  they  consent  to  such  course;*  but  a  bill  in 
equity  for  an  accounting  must  be  brought.* 

4.  Passing  the  Accounts  —  a.  Reference  to  Master.  —  When 
objections  are  made  to  a  receiver's  accounts  it  is  proper  to  order 
a  reference  to  a  master  to  hear  evidence  and  report  on  their  cor- 
rectness.® 

1.  Lowe  V.  Lowe,  i  Tenn.  Ch.  515;  decrees  made.  Matter  of  Columbian 
Ludgater  v,  Channell,  3  Macn.  &  G.  Ins.  Co.,  30  Hun  (N.  Y.)  342,  affirmed 
175;   Fletcher  v,  Dodd,  i  Ves.  Jr.  85;     without  opinion  in  94  N.  Y.  636. 

Day  V.  Croft,  6   Eng.    L.   &   Eq.   62;  4.  2  Danl.  Ch.  PI.  &  Pr.  (6th  Am.  ed.) 

Ames  V,  Birkenhead  Docks.  20  Beav.  1757;    Ludgater  v.  Channell,  15  Sim. 

349.     See  also  Stretch   v,   Gowdey,   3  479,  explaining  Mead  v.  Orrery,  3  Atk. 

Tenn.  Ch.  565;  Potts  v.  Leighton,   15  235;  Gurden  v,  Badcock,  6  Beav.  157; 

Ves.  Jr.  273:    Bertie   v.    Abingdon,  8  Magan  v.  Fallon,   5  Ir.  Eq.  490.     See 

Beav.  53;  Dawson  v,  Raynes,  2  Russ.  also  Ludgater  v.  Channell,  3  Macn.  & 

466;  Trapaud  v.  Comick,  i  Hog.  245.  G.  175. 

2.  Adams  r.  Woods,  8  Cal.  306;  Lowe  6.  Ludgater  v.  Channell,  15  Sim. 
V,  Lowe,  I  Tenn.  Ch.  515;  Stretch  479.  See  also  Cowper  r.  Cowper,  2  P. 
tf.  Gowdey,  3  Tenn.  Ch.  565:  Mabry  v,  Wms.  720;  Foster  v,  Foster,  2  Bro.  C. 
Harrison,  44  Tex.  286;  McBride  v,  C.  617;  Hovey  z'.  Blakeman.  4  Ves.  Jr. 
Clake,  t  Molloy  233.  See  also  Ver-  606;  Williams  v.  Newman,  93  Va,  719; 
mont,  etc.,  R.  Co.  t;.  Vermont  Cent.  R.  Walton  v.  Williams,  ro  Va.  L.  J.  280. 
Co.,  50  Vt.  500.  Legal  Sepretentatives  of  Oeneral  Be- 

Who  May  Apply.  —  A  person  having  ceiver.  —  Where  an  accounting  is  asked 

no  interest  in  the  matter  is  not  entitled  against  the  representatives  of  a  general 

to  make  application  to  compel  the  re-  receiver  of  a  court    appointed   under 

ceiver  to  pass  his  accounts.     Colburn  Code  Va.  1887,  §  3405,  the  accounts  in 

V.  Cooper,  8  Ir.  Eq.  510.  the  several  cases  in  which  the  receiver 

By  Creditor  or  Sncceuor.  —  The  appli-  has  acted  may  be  settled  on  the  hear- 

cation  may  generally  be   made   by   a  ing,  or  the   parties  may  go  into  such 

creditor    who    has   proved    his    debt,  cases  and  settle   them,   bringing   the 

Locke  V.  Ashe,  i  Hog.  143.    But  not  to  amount  found  due  into  the  new  cause 

compel  a  receiver  who  has  been  super-  for  collection.     Williams  v.  Newman, 

seded,  to  account,  as  he  is  liable  to  ac-  93  Va.  719,  wherein  it  is  said:  "The 

count  only  upon  the  application  of  his  claims  should  be  preferred  in  this  suit 

successor.      Clapp  v.   Clapp,   (Supm.  either  in  the  name  of  those  beneficially 

Ct.   Gen.   T.)  7   N.   Y.    Supp.  495,  49  entitled  to  the  fund,  or,  if  the  parties 

Hun  (N.  Y.)  195,  125  N.  Y.  693.  prefer,  it  would  be  entirely  proper  to 

Applioation  How  Made.  —  The  appHca*  go  into  the  several  chancery  causes  in 

lion  to  compel  a  receiver  to  account  which  S.  C.  Williams  was  receiver,  and 

may  be  in  form  either  a  motion  or  a  have  his  accounts  as  such    properly 

petition.     Lowe  v.  Lowe,  i  Tenn.  Ch.  settled,  and  then  direct  a  receiver  to 

515;  /«  r^  Burke,  i  Ball  &  B.  74.  come   into  this    cause   to  collect    the 

8.  Jenkins  v.  Briant,  7  Sim.  171.  balances  thus  ascertained  to  be  due  from 

Death  Fending  Accounting  —  Seyiyal.  Williams  and  his  sureties.'* 

—  Where  the  receiver  dies  pending  pro-  6.  i  Foster's  Fed.  Pr.  (2ded.),  p.  447, 

ceedings  for  an  accounting  the  court  S257;  Heflfron  z;.  Rice.  40  111.  A  pp.  244; 

may  order  them  revived  and  continued  Hayden  v.  Chicago  Title,  etc.,  Co.,  55 

against  his  legal  representatives,  and  111.  App.  241;    American  Trust,   etc., 

compel   them   to  come   into  such   ac-  Bank  v,  Frankenthal,  55  III.  App.  400; 

counting  and  stand  by  the  orders  and  Lammon  v,  Giles,  3  Wash.  Ter.  117* 
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*.  Trial  of  Issues  by  Jury. —  A  receiver  is  an  officer  of  the 
court  and  cannot,  as  a  rule,  demand  that  issues  raised  with  refer- 
ence to  his  accounts  shall  be  tried  by  jury,^ 

Cowdrey  v,  Galveston,  etc.,  R.  Co.,  z  count,  and  for  such  items  as  there  are 

Woods  (U.  S.)  331,   6  Fed.  Cas.  No.  no  voachers  the  receiver  should  file  a 

3,293.   And  see  generally  article  Refer*  verified  statement,  showing  to  whom, 

SNCES.  for  what,  and  when  such  items  were 

England.  —  For  the  method  of  pass-  paid,  and  this  verification  should  be 

ing  on  receivers'  accounts  in  the  Eng-  positive,   not  merely  upon  belief;  in 

lish  courts  of  chancery,  see  2  DanteTl  such  Instances  as  the   receiver,   from 

Chancery  Pleading  and  Practice,  (6th  not  having  himself  personally  made  or 

Am.  ed.),  p.  i^t^  ft  sfq,  witnessed  the  payment,  is  unable  to 

Bevlew  of  Aooounts  on  AppUoatlon  of  swear  positively  to  the  disbursement,  it 

lafuit.  —  The   accounts  of  a  receiver  would  seem   the  positive    affirmation 

over  the  property  of  a  minor  may  be  under  oath  of  the  person  who  did  make 

reviewed  on  his  application  made  af-  the  payment  should  be  filed,  and  this 

ter  his  coming  of  age.    Wildidge  v.  should  be  supplemented  by  the  sworn 

M'Kane,  2  Molloy  545.     See  also  Hicks  statement  of  the  receiver  as  to  his  in- 

V,  Hicks,  3  Atk.  274.  formation  and  belief  in  the  matter." 

Otherwise,  if  he  had  a  guardian  to  In  Leniiiana  it  is  held   that  the  ac- 

look  after  his  interests  when  the  ac-  count  should  at  least  receive  the  swora 

counts  were  passed.      Clavy*s  Case,  approval  and  support  of  an  expert  ac- 

Prec.  Ch.  535.  countant  as  a  basis  for  the  judgment 

Beferonoo  to  Be&roe  —  Washington  of  approval.  Matter  of  Pelican  Saw- 
Btatnte. —  In  Lammon  v.  Giles,  3  Wash.  Mill,  etc.,  Co.,  48  La.  Ann.  711. 
Ter.  117,  It  was  held  that  where  issue  I.  Akers  v.  Veal,  66  Ga.  302. 
was  taken  on  the  receiver's  accounts,  Ooorgia  Statnto.  —  H  the  court,  la- 
the better  practice  was  to  refer  the  mat-  stead  of  trying  the  issues  raised  by  ex- 
ter  to  a  referee  to  take  testimony  and  ceptions  to  a  receiver's  account,  refers 
refer  the  same  to  the  court  as  provided  them  to  an  auditor  for  his  detenninsp 
by  Code  Wash.  Ter.,  §  249,  rather  than  tion,  as  it  may  do  under  Code  Ga., 
have  the  court  hear  and  decide  the  §  3139,  any  party  to  the  auditor's  re- 
matter  upon  affidavits.  port  is  entitled  to  have  a  final  decision 

SefeniBg  Aooonnts  Alroady  Passed.—  upon  the  facts  by  a  special  jury  under 

An  order  of  court  that  receivers  shall  sections  3940,  3097.     Akeni  v.  Veal,  66 

pass  their  accounts  before  the  master  Ga.  302. 

applies  only  to  accounts  that  have  not  Tozas  Statato. —  By  statute,  in  pn>- 
already  been  passed.  As  to  those,  they  ceedings  for  an  accounting  by  a  re- 
can  only  be  reviewed  upon  a  direct  pro-  ceiver  instituted  in  the  action  In  which 
ceeding  in  court  in  the  nature  of  a  he  was  appointed,  the  receiver  is  en- 
petition,  calling  attention  to  some  titled  to  have  tried  by  jury  all  issues  of 
error,  fraud,  or  mistake,  or  the  like,  fact  arising  on  exceptions  to  the  mas> 
Farmers'  L.  &  T.  Co.  r.  Central  R.  ter's  report.  Hamm  v,  J.  Stone,  etc., 
Co.,  I  McCrary  (U.  S.)  352.  Live  Stock  Co.,  13  Tex.  Civ.  App.  414. 

Whoro  ^No    O^ootionf    Aro    FUod.  —  An  Answer  of  the  receiver  in  such 

Where  no  objections  are  made  to  the  proceeding  which  alleges  diligence  and 

correctness  of  the  accounts  necessttat-  inability  to  get  possession  of  certain 

ing  a  reference,  the  court  should  super-  personal  property  raises  the  issue  of 

vise  and  closely  examine  them,  Olson  diligence,  although  the  motion  to  com- 

V,    State   Bank,    72    Minn.    320;   and  pel   the  account   did  not  cover  sncb 

should  see  that  they  are  full  and  com-  property,  the  answer  being  traversed 

plete,  accompanied  by  vouchers,  and  without  a  replication  by  virtue  of  stat- 

positively  verified  by  the  oath  of  the  ute.    Hamm  r.  J.Stone, etc.  Livestock 

receiver.      Hayden   v.   Chicago  Title,  Co.,  13  Tex.  Civ.  App.  414. 

etc.,  Co.,  55  111.  App.  241;  People  v.  An  JnstructUn  to  the  jury  that  the 

Columbia  Car  Spring  Co.,  12  Hun  (N.  receiver  should  account  for  all  property 

Y.)  585;  Lafayette  County  tr.  Neely,  21  embraced  in  the  order  appointing  htm 

Fed.  Rep.  739;  Bertie  v.  Abingdon,  8  which  came  into  his  possession  or  could 

Beav.  53;  Heffron  v.  Rice,  40  111.  App.  have   been   reduced   to  possession  by 

244,   wherein   the    court  said:    '*  The  him,    was    not  erroneous    because  it 

vouchers  should  be  filed  with  the  ac^  failed  to  limit  to  any  particular  time 
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c.  Notice  of  Hearing. — All  persons  interested  in  the 
account  must  be  notified  of  the  time  and  place  of  hearing,  whether 
it  be  on  a  reference  or  by  the  court.* 

d.  ExcEPTiOxVs  TO  Master's  Report— What  Excq^tiom  Aitowed. 
—  In  some  jurisdictions  the  report  will  only  be  examined  with 
reference  to  the  principles  and  rules  followed  by  the  master  in 
passing  the  accounts,  the  items  never  being  reviewed  in  detail.* 

ihe  value  of  property  for  which  the  re-  eral  principle  which  cannot  be  sup- 
ceiver  might  be  held  liable.  If  such  ported,  the  party  complaining  is  en- 
limitation  was  required,  an  instruction  titled  to  bring  that  point  before  the 
should  have  been  reauested  by  the  re-  court;  and  petitions  of  this  nature  are 
ceiver  covering  the  point.  Hammz/.  J.  not  infrequent  in  practice.'*  Shewell 
Stone,  etc..  Live  Stock  Co.,  13  Tex.  v.  Jones,  2  Sim.  &  St.  170,  affirming  3 
Civ.  App.  414.  Russ.  523.     To    the    same   effect    see 

1.  Haydent/.  Chicago  Title,  etc.,  Co.,  Cowdrey  v.  Galveston,  etc.,  R.  Co.,  X 

55  111.  App.  241;  American  Trust,  etc..  Woods  (U.  S.)  331,  6  Fed.  Cas.  No. 

Bank  v,  Frankenthal,  55  III.  App.  400;  3,293, /^r  Bradley,  J. 

Heffron  v.  Rice,  40  111.  App.  244.     See  Of  this  doctrine  it  is  said  by  Miller, 

also  Morehead  v.  Striker,  82  Fed.  Rep.  J.,  in  Farmers'  L.  &  T.  Co.  v.  Central 

1003;  Black  V.  Black,  93  Fed.  Rep.  346.  R.  Co.,  i  McCrary  (U.  S.)  352:    "  Pos- 

In  Action  Against  Corporation.  —  An  sibly  it  may  be  my  duty,  after  the  ar- 
order  of  reference  to  determine  the  cor-  gument  made  here  yesterday  as  to 
rectness  of  the  items  relating  to  at-  the  proper  mode  of  proceeding,  to  say 
torney  and  counsel  fees  contained  in  that  the  mode  of  revising:  the  report  of 
the  report  of  a  receiver  made  pursuant  the  master  on  the  receiver's  account 
to  Laws  N.  Y.  1883,  c.  378,  §  4,  may  be  may  be  different  from  revising  his  re- 
made on  notice  to  the  receiver  and  port  on  any  other  subject.  It  is  uo- 
attorney-general,  and  any  party  in-  necessary  to  decide  this." 
te  rested  in  the  funds  of  the  receivership  In  Kow  Jersoy,  the  courts  have  ex- 
may  be  heard.  Atty.-Gen.  v.  Conti-  pressly  refused  to  follow  the  rule  that 
nental  L.  Ins.  Co.,  31  Hun  (N.  Y.)  623.  no  confirmation  is  necessary.      Rich- 

Hotioo    by  PnbUcation  —  Louisiana. —  ards  r.  Morris  Canal,  etc.,  Co.,  4  N.  J. 

Where  notice  is  required  to  be  given  Eq.   428;    Mechanics'    Bank    v.    New 

to  creditors  by  publication,  a  judgment  Brunswick  Bank,  3  N.  J.  Eo.  437.     See 

approving  a   receiver's  account,   ren-  also  Woolsey  z^.  CummingsCar  Works, 

dered  ten  days  after  the  first  insertion,  33  N.  J.  Eq.  432. 

is  not  premature.  Matter  of  Pelican  *'  The  first  objection  is,  that  the  re- 
Saw-Mill,  etc.,  Co.,  48  La.  Ann.  711,  ceivers  being  officers  of  the  court,  the 
citing  Font  v.  Gulf  State  Land,  etc.,  report  of  the  master  upon  their  account 
Co.,  47  La.  Ann.  272.  cannot  be  excepted  to,  nor  the  items  of 

%,  Brower  c/.  Brower,  2  Edw.  (N.  Y.)  the  accounts  considered;  but  that  upon 

621;    Cowdrey  v.  Galveston,  etc.,   R.  «uggestion  of    parties  aggrieved,  the 

Co.,  I  Woods  (U.S.)  331,  6  Fed.  Cas,  court  will  call  upon  the  master  to  cer- 

No.  3,293;  Shewell  v,  Jones,  2  Sim.  &  tify  the  principle  upon  which  he  acted. 

St.  170,  affirming  3  Russ.  522;    Day  v.  Such  is  the  practice  in  England.  ♦  ♦  • 

Croft,  2  Beav.  488.     And  see  generally  But  I  cannot  learn  that  such  has  been 

article  Refbrences.  the  practice  in  New  Jersey."      Rich- 

**The  Xaster's  Beport  of  a  Seooiver's  ards  v.  Morris  Canal,  etc.,  Co,,  4  N.  J. 

Aooonnt  Does  Not  Boqniro  Confirmation,  Eq.  428. 

and  does  not  admit  therefore  of  excep-  In     Action     Against     Corporation. — 

tions.     In  this  respect  h  resembles  the  Under  Laws  1883,  c.  378,  §  4,  which 

master's  report  upon  the  taxation  of  required  receivers  of   corporations  to 

costs  and  the  proceeding  with  respect  account  every  six  months,  the  court 

to  costs  affords,  by   analogy,   a   safe  was  not  called  upon  to  pass  on  their 

rule  to  be  applied  to  this  subject.     In  correctness,  or  to  determine  whether 

ordinary  cases,    the    master's    report  or  not  they  should  be  approved,  except 

upon    the    subject    of    costs    is  final,  as   to  items  relating  to  attorney  and 

But  if  it  be  thought  that  the  master  counsel  fees  incurred  by  the  receiver; 

has  in  the  taxation  adopted  some  gen-  as  to  those  it  was  held  that  the  account 
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XV.  CoxFEVSATiOH,  EXPENSES,  AND  CosTS  —  1.  General  Bule  as 
to  Taxation. — All  costs,  which  includes  both  those  usually  inci- 
dent to  litigation,  and  the  compensation  of  the  receiver  and  other 
expenses  incurred  by  reason  of  the  receivership,  are,  as  a  rule, 
taxed  according  to  the  common  principle  governing  costs,  namely, 
against  the  unsuccessful  party.* 

2.  Compensation  of  Keoeiver  and  General  Expenses  —  a.  When 
Appointment  Erroneous  or  Void. — If  the  appointment  of 

the  receiver  is  erroneous  or  void,  and  the  adverse  party  does  not 
acquiesce  therein  but  continues  to  contest  it  to  a  successful  termi- 
nation by  whatever  means  the  law  affords,  any  compensation 
which  may  have  accrued  to  the  receiver  in  the  meantime,  and 
expenses  incurred  in  the  administration  of  the  estate,  should  be 
taxed  to  the  applicant.* 

should  be  approved  by  the  court  and  verse  party  acquiesces  in  the  appoint- 

an  order  to  that  effect  duly  entered,  ment  he  cannot  thereafter  object  to  the 

People  V.  Knickerbocker  L.  Ins.  Co.,  payment  of  expenses  out  of  the  fand 

31  Hiin  (N.  Y.)  622.  on  the  ground  of  its  invalidity.    Cutter 

XzoeptlonM   by    Ono    Not    a   Party. —  v.  Pollock,  7  N.  Dak.  631;  State  Jour- 

Those  who  are  entitled  to  object  to  the  nal   Co.    v.    Commonwealth    Co.,   43 

master's  report,  and  who  are  not  par-  Kan.  93,  28  Am.  &   Eng.  Corp.  Cas. 

ties  to  the  suit,  are  entitled  to  file  their  433.     Bui  see  contra^  Cassidy  v.  Har- 

objections  without  being  made  parties  relson,  i  Colo.  A  pp.  458. 

for  that  purpose.     Richards  v.  Morris  Compensation  0/ keceiver,  —  In  Cutter 

Canal,    etc.,    Co.,  4    N.   J.    Eq.    428;  v.  Pollock,  7  N.  Dak.  631,  it  was  said: 

Mechanics'     Bank   v,  New-Brunswick  "  While   there  are  cases   which    hold 

Bank,  3  N.  J.  Eq.  437;    Morehead  v,  that  he   [the   receiver]   must  look  for 

Striker,  82  Fed.  Rep.  1003;  Greason  v.  pay  and  reimbursement  to  the  party  at 

Good  Willie- Wyman  .Co.,   38   Hun  (N.  whose  instance  he  was  appointed,  when 

y.)   138.     Compare  Schenck  v.    Ingra-  his  appointment  is  illegal,  yet  even  in 

ham,  4  Hun  (N.  Y.)  67,  5  Hun  (N.  Y.)  such  a  case  the  defendant  should  not 

397.  be  allowed  to  defeat  the  receiver's  right 

1.  See  cases  cited  infra^  2.  Compen-  to  look  to  the  fund  unless  such  defend- 

sation  of  Receiver  and  General  Expenses,  ant  attacks  the  receivership  itself  by 

8.  Grant  t'.  Los  Angeles,  etc.,  R.  Co.,  every  remedy  which  the  law  affords. 

116  Cal.  71;    Cassidy  v.   Harrelson,  i  If  he   acquiesces  therein,    he    should 

Colo.  App.  458;  Moyers  v.  Coiner,  22  not,  as  against  the   receiver,  be  per- 

Fla.  422;  Myres  v.  Frankenthal,  55  III.  mitted  to  claim  that  the  fund  should 

App.  390,  citing  Einstein  v,  Lewis,  54  be  turned  back  to  him   undiminished 

111.  App.  520;    French   v,   Gifford,   31  by  the  receiver's  charges,  when,  after 

Iowa  428;    People  clones,  33  Mich;  a  trial  on  the  merits,  he  has  established 

303;   St.  Louis,  etc.,   R.  Co.  v.  Wear,  his   title  to  such  fund  as  against  the 

135  Mo.  230,  4  Am.  &  Eng.  R.  Cas.  N.  plaintiff." 

S.  583;  Pittsfield  Nat.  Bank  v,  Bayne,  Where  Appointment  Xerely  Irregnlar. 

140  N.  Y.  321;  Verplanck  v.  Mercantile  —  In  some  cases  it  has  been  held  that 

Ins.  Co.,  2  Paige  (N.  Y.)  438;    Weston  where  the  appointment  is  not  void  but 

V,  Watts,  45   Hun  (N.  Y.)  219,  distin-  merely  irregular,  the  expenses  of  ad- 

^uishing    Galster     v.    Syracuse     Sav.  ministration  are  properly  taxed  against 

Bank,  29  Hun  (N.  Y.)  594;  O'Mahoney  the  fund,  even  though  the  appointment 

V,  Belmont,  37  N.  Y.   Super.   Ct.  233,  is  contested  and  eventually  reversed. 

affirmed b2  N.  Y.  133;  Lockharl  p.  Gee.  McCarthy  v.  Peake,  (Supm.  Ct.  Spec. 

3  Tenn.  Ch.  332;  Couper  v.  Shirley.  75  T.)  18  How.  Pr.  (N.  Y.)  138,  9  Abb.  Pr. 

Fed.  Rep.  168.     But  sec  contra^  Adams  (N.  Y.)  165;  Espuela  Land,  etc.,  Co.  v. 

V,    Haskell,    6     Cal.    476;     Fraternal  Bindle,   11  Tex.  Civ.  App.  262;   New 

Guardians*  Assigned  Estate,   159  Pa.  Birmingham  Iron,  etc.,  Co.  v.  Blevens, 

St.  603.  12  Tex.   Civ.  App.    410;    Crumlish  v. 

Aoqnieeoence  in  Appointment — Payment  Shenandoah  Valley  R.  Co.,  40  W.  Va. 

cf  Expenses  Out  of  Fund.  —  If  the  ad-  627. 
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b.  When  Appointment  Valid  —  (i)  Applicant  Successful  in 
Pending  Suit.  —  If  the  appointment  of  a  receiver  is  sustained  and 
the  applicant  also  obtains  the  relief  sought  by  him  in  the  pending 
suit,  the  items  of  expense  growing  out  of  the  receivership,  though 
not  taxed  directly  against  the  adverse  party,  are  chargeable  to 
and  payable  from  his  property  in  the  possession  of  the  court.* 

(2)  Applicant  Unsuccessful  in  Pejiding  Suit.  — The  courts  are 
not  agreed  as  to  how  expenses  of  the  receivership  shall  be  taxed 
when  the  appointment  was  valid  but  the  applicant  fails  to  sustain 
his  cause  of  action.  Some  cases  hold  that  neither  the  successful 
party  nor  his  property  in  court  should  be  taxed  with  the  cost  of 

1.  Saulsbury  r.   Lady  Ensley  Coal,  may  be  (axed  against  the  applicant  for 

etc.,    Co.,    no    Ala.    585;     Henry    v,  the    receiver.      Bassick    Min.    Co.    v. 

Henry,  103  Ala.  582;  Beckwith  v.  Car-  Schoolfield,  15C0I0.  376;  Knickerbocker 

roll,  56  Ala.  12;    Hamilton  v.  Du  Pre,  v.  McKindley  Coal,  etc.,  Co.,  67III.  App. 

103  Ga.  795;  Farwell  v.  Great  Western  2(^1^  a  firmed  i-j2  III.  535;  Farmers' Nat. 

Tel.  Co.,  161   111.  522,  affirming  47  III.  Bank  v.  Backus,  (Minn.  1898)  77  N.  W. 

App.  579;  Radford  v.  Folsom,  55  Iowa  Rep.   142;    Hutchinson  v.  Hampton,  i 

276;  Grainger  v.  Old  Kentucky  Paper  Mont.  39. 

Co.,  (Ky.  1899)  49  S.  W.  Rep.  477;  Jos-  Contra,  —  In   Farmers'   Loan  Co.  v, 

lyn  V.  AihensCoach,  etc.,  Co.,43  Minn.  Oregon  Pac.  R.  Co.,  31  Oregon  237,  65 

534;  Hutchinson  v.  Hampton,  i  Mont.  Am.  St.  Rep.  822,  it  was  held  that  this 

39;  Payne  v,  McNamara,  2  Ohio  Dec.  cannot  be  done  unless  the  liability  was 

139;    Stretch  v,  Gowdey,  3  Tenn.  Ch.  imposed   as  a  condition    precedent  to 

565;  Pennsylvania  Co.  v.  Jacksonville,  making  the  appointment, 

etc.,  R.  Co.,  93  Fed.  Rep.  60;  Ex  /.  Notice    of   Application    for    Allowance 

Warren,  L.  R.  10  Ch.  222.  Against  the  Fund.  —  On  an  application 

Property  Kot    Taxable.  —  Where    the  by  a  party  for  an  allowance  against  the 

receiver  has  in  his  possession  property  fund,  as   by  an  attorney  for  services 

on  which  there  are  prior  liens  belong-  rendered  to  a  receiver,  notice  should 

ing    to    persons    not    parties    to    the  be  served  on  all  parties  in  interest  or 

suit,  or  property  not  belonging  to  the  their  attorneys  of  record.     Merchants' 

debtor,  such  property  cannot  be  taxed  Bank  v.  Crysler,  67  Fed.  Rep.  388. 

with  the  expenses  of  the  receivership.  Entering  Judgment  for  Compensation. — 

Bradford   r.   Cooledge,    103    Ga.   753;  No  judgment  can   be  entered  against 

Tome  V.  King,  64  Md,  166;    Lammon  the  parties  to  the  suit  for  the  compen- 

V,  Giles,  3  Wash.  Ter.  117;  Brown  v.  salion  of  the  receiver,  but  the  amount 

Toledo,  etc.,  R.  Co.,  35  Fed.  Rep.  444.  can   only   be    taxed   as   costs   against 

Contra,  —  Heise  «/.  Starr,  44  III,  App.  the  fund.     Hutchinson  v.  Hampton,! 

406,  citing  Hopfcnsack  v.  Hopfensack,  Mont.  39;  Morse  v,  Hannibal,  etc.,  R. 

(C.    PI.  Gen.  T.)  61  How.  Pr.  (N.  Y.)  Co.,  72  Mo.  585. 

498;  Galster  z/.  Syracuse  Sav.  Bank,  29  An  Order  Adjudging  Expense  against 

Hun  (N.  Y.)  594.  the  funds  in  the  hands  of  the  receiver 

If    the    expenses  have   been    taxed  should  run  against  the  receiver  in  his 

against  such  property,  the  court   will  representative  capacity  and  not  against 

not  on  appeal  by  the  party  aggrieved  the    property    for    which   he   was   ap- 

relieve  him  of  them,  where  his  motion  pointed.     Farwell    v.    Great    Western 

to  relax  was  directed  to  the  costs  as  a  Tel.   Co.,    161    III.    522,   47    111.    App. 

whole,   and  did   not  specify   such   as  579. 

were    wrongfully    taxed.       Byrne    v.  Compensation  of  Master.  —  InPennsyl- 

Lake  Charles  First  Nat.   Bank,  (Tex.  vania  Co.  v.  Jacksonville,  etc.,  R.  Co., 

Civ.  App.  1899)  49  S.  W.  Rep.  706.  93  Fed.  Rep.  60,  it  was  held  that  the 

Where  Fund  Insufficient  to  Fay  £z-  compensation  to  which  the  master  was 

penses.  —  Where  the  property  that  came  entitled  for  passing  on  the  accounts  of 

into  the  possession  of  the  court  was  in-  a   receiver  of   a   railroad   corporation 

sufficient  to  pay  the  expenses  nccessar-  was  properly  taxed   against  the   fund 

\\y  incurred  by  the  receiver  in  its  man-  under  the    former    practice    of    those 

agement,   the  balance  remaining  due  courts  sitting  as  courts  of  equity. 
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the  unsuccessful  litigation.*     In  other  cases,  however,  it  has  been 

held  that  the  expense  of  the  receivership  should  be  charged 
against  the  fund.* 

c.  Discretion  of  Court.  —  The  courts  in  most  jurisdictions 

may  always  exercise  a  discretion  where  equitable  considerations 
exist,  and  tax  the  expenses  of  the  receivership  against  the  fund, 
or  against  the  applicant,  or  apportion  them  among  the  parties.' 

1.  Cassidy  v.  Harrelson,  i  Colo.  App.  Ferguson  v.  Dent,  46  Fed.  Rep.  88, 
458;  Highley  v.  Deane,  64  111.  App.  where  th«  court  said:  **  No  case  to 
389,  affirmed  168  111.  266;  Cutter  v.  Pol*  the  contrary  has  been  cited  by  counsel, 
lock,  7  N.  Dak.  631,  4  N.  Dak.  205;  nor  any  in  support  of  their  position, 
Richmond  v.  Irons,  121  U.  S.  27.  except  those  heretofore  noticed;  and  it 

In  Cutter  v.  Pollock,  7  N.  Dak.  631,  is  believed  that  not  one  decision  can  be 

it  was  said:     **  We  do  not  believe  that  found  holding  that  the  proper  expenses 

any  case  can   be  found  to  uphold  the  of  a  receiver  or  his  compensation  shall 

palpably   unjust    rule    that   one  who  be   taxed  as  costs  against  the  losing 

IS  shown  to  have  had  no  right  to  main-  party    where     his    appointment  was 

tain  the  action,  and  no  interest  what-  proper  and  legal,  and  made  by  a  court 

ever  in  the  property  which  he  claims,  in  the  exercise  of  its  undoubted  juris- 

can  require  that  the  defendant,  who  diction,   and   where   the   fund  in  his 

has  paid  out  of  his  own  pocket  the  ex-  hands  is  sufficient  to  pay  same.    Nor 

penses  of  a  receivership,  shall  not  call  does  the  legality  or  propriety  of  his 

upon  him  (the  plaintiff  in  the  action)  appointment  depend   at  all  upon  the 

for  reimbursement."  event  of  the  suit;    because  it  is  ulti- 

In  Highley  v.  Deane,  64  III.  App.  mately  determined  that  plaintiff  in  an 
389,  168  III.  266,  the  entire  expense  of  action  is  not  entitled  to  recover  or  to 
the  receivership  was  taxed  against  one  the  relief  he  seeks,  tion  constat  that  the 
who  by  suing  on  an  unfounded  cause  action  of  the  court  or  the  conduct  of 
of  action  compelled  a  mortgagee  of  the  the  parties  in  the  appointment  of  a  re- 
property  to  intervene  and  have  a  re-  ceiver  has  been  irregular.  Improper, 
ceiver  appointed  for  its  protection.  erroneous,   or    unnecessary."      Citing 

Under  the  MlBtoiiri  Statntat  the  com-  Beckwith  v.  Carroll,  56  Ala.  12. 

pensaiion  of  the  receiver  is  taxable  as  3.  French   v.  Giflord,  31   Iowa  428; 

costs  against  the  losing  party  in  the  Simmons  v.  Allison,  119  N.  Car.  556; 

pending  suit.     St.   Louis  v.  St.  Louis  Cutter  v.  Pollock,  7  N.  Dak.  631,  4  N. 

Gas-Light     Co.,    ii     Mo.    App.    237,  Dak.  205;   Espuela  Land,  etc.,  Co.  r. 

a  firmed  on  opinion  below  in  87  Mo.  223.  Bindle,  11  Tex.  Civ.  App.  262. 

But  the  other  expenses  of  the  re-  Abuse  of  Discretion.  —  Although  Cir. 
celvership  must  be  taxed  against  the  Code  Ga.,  §  4850,  allows  costs  to  be 
fund  or  otherwise  as  equitable  consid-  taxed  within  the  discretion  of  the 
erations  may  require.  St.  Louis  v.  St.  court,  where  the  receivership  Is  right- 
Louis  Gas-Light  Co.,  11  Mo.  App.  243,  ful  and  the  plaintiff  sustains  his  cause 
affirmed  on  opinion  below  in  87  Mo.  of  action,  It  is  an  abuse  of  discretion 
224.  to  tax  the  expenses  of  the  receivership 

Protection  of  Beooiver.  —  In  a  leading  against     the     applicant     instead    of 

case   in   North   Dakota    in   which   this  against   the    fund.     Hamilton    v.   Da 

subject  and  the  cases  bearing  upon  it  Pre,  103  Ga.  795. 

are  reviewed  at  length,  the  court  held  Proper   Ezeroise   of   Diseretion.  —  Hx- 

that  while  the  adverse  party  if  success-  penses    incurred    which    the   adverse 

ful  in  the  pending  suit  was  entitled  to  party   would  have  had    lo  pay 'if  the 

look  to  the  party  who  obtained  the  ap-  property  had  remained  in  his  posses- 

pointment  df  the  receiver,  the  receiver  sion  and  control,  are  properly  charged 

was  entitled  for  his  own  protection  to  against  the  fund.     Cassidy  v,  Harrel- 

be  paid  out  of  the  fund  in  the  first  in-  son,  i  Colo.  App.  458;  People  v.  Jones, 

stance.    Cutter  v.  Pollock,  7  N.  Dak.  33  Mich.  303;  Kerr  v.  Hill.  27  W.  Va. 

631.  576:    Beckwith  v.  Carroll,   56  Ala.  12; 

2.  Hopfensack  v.  Hopfensack,  (C.  Weston  r.  Watts,  45  Hun  (N.  Y.)  219; 
PI.  Gen.  T.)  61  How.  Pr.  (N.  Y.)  498;  How  v,  Jones,  60  Iowa  70;  Jaffray  r. 
Hembree  v,  Dawson,  18  Oregon  474;  Raab,  72  Iowa  335. 
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d.  How  AND  When  Compensation  of  Receiver  Allowed 

—  (i)  Haw  Allowed.  —  The  compensation  of  a  receiver  is  an  item 
of  expense  pertaining  to  his  accounts,  and  is  passed  on  as  are  other 
such  items.*  There  are  usually  no  rules  by  which  the  court  is 
governed  in  making  the  allowance,*  but  statutes  relating  to  the 
compensation  of  executors,  administrators,  trustees,  and  the  like 
are  frequently  followed  by  analogy.* 

ETidenoe/r^?  and  con  should  be  heard  when  issue  is  taken  on  the 
allowance,*  but  the  court  may  also  take  into  consideration  its  per- 
sonal knowledge  concerning  the  services  rendered  by  the  receiver.* 

Where  the  action  is  between  partners  Eq.  (S.  Car.)  241;    Rule  of  Court,   3 

or  other  joint  owners  of  property  it  is  Rich.    Eq.   (S.   Car.)    361;    Stretch   v, 

proper    to  tax    the  expenses   against  Gowdey,  3  Tenn.  Ch.  565;  Cnimlish  v. 

them  equally,  and  not  charge  it  to  a  Shenandoah  Valley  R.  Co.»  40  W.  Va. 

fund  belonging  to  one  only.    Johnson  627;  Hinckley  v.  Oilman,  etc.,  R.  Co., 

V.   Garrett,  23  Minn.    56s;    New   Bir-  100  U.   S.  153;    Central  Trust  Co.  v, 

mingham  Iron,  etc.,  Co.  t/.  Blevens,  12  Wabash,   etc.,   R.   Co.,   32   Fed.    Rep. 

Tex.  Civ.  App,  410.  187;  Cowdrey  v,  Galveston,  etc.,  Co., 

1.  See  supra t  XIV,  Accounts  o//^fceiV'  I  Woods  (U.  S.)  331,  6  Fed.  Cas.  No. 
^rs/  Magee  v.  Cowperthwaite,  10  Ala.  3,293;  Day  v.  Croft,  2  Beav.  488. 
966;  American  Trust,  etc..  Bank  v.  V«w  Tork  Statute.  —  Laws  N.  Y. 
Frankenthal,  55  111.  App.  400;  Gardi-  1883,  c.  378,  g  2,  which  regulates  the 
ner  v,  Tyler,  (Ct.  App.)  4  Abb.  Pr.  N.  allowance  of  compensation,  applies 
S.  (N.  Y.)  463;  Cowdrey  v.  Galveston,  only  to  receivers  appointed  in  actions 
etc.,  R.  Co.,  z  Woods  (U.  S.)  331,  6  to  wind  up  corporations.  Rules  which 
Fed.  Cas.  No.  3,293.  Apply   to  other  receivers  are  provided 

Hotioa  of  Ai^cation.  —  An  applica-  in  Code  Civ.  Pro.,  §3320.     U.  S.  Trust 

tion  to  have  the  amount  of  the  receiv-  Co.  v.  New  York,  etc.,  R.  Co.,  loi  N. 

er's  compensation  determined,   made  Y.  478,  a  firming  ^s  Hun  (N.  Y.)  341, 

by  a  party  to  the  suit,  is  a  proceeding  r^vfrsingty  How.  Pr.  (N.  Y.)  390. 

in  the  original  action,  and  while  ad-  8.  Magee  v,  Cowperthwaite,  10  Ala. 

verse  parties  must  be  served  with  no-  966;     Tome    v.     King,    64    Md.    166; 

tice  thereof  none  need  be  served  on  the  Massey  v.  Massey,  Cheves  Eq.  (S.  Car.) 

receiver.    Tompson  v,  Huron  Lumber  159. 

Co.,  5  Wash.  527.  Exceptioii.  —  Where   by    statute    the 

Itemiiiag    Aoootmt.  —  In    Greeley  v.  compensation   of  certain   receivers  is 

Provident  Sav.  Bank,  103  Mo.  212,  it  fixed  by  a  reference  to  statutes  relating 

is  held  never  to  have  been  the  practice  to  the  compensation  of  executors  and 

to  require    itemized  accounts  of    the  guardians,  such  statutes  cannot  be  ap- 

services  of  attorneys  in  partition  and  plied  to  other  receivers  as  well,  since 

other  like  cases,  and   that  no  reason  the  implication  is  that  it  was  not  so  in- 

exists  why  a  different  rule  should  pre-  tended  by  the  legislature.     Gardiner  v. 

vail  for  receivers.  Tyler,  (Ct.  App.)  4  Abb.  Pr.  N.  S.  (N. 

Allowaaoa   by  Cl«rk  of  Court.  — The  Y.)463. 

compensation  of  a  receiver  cannot  be  4.  Heffron  v.  Rice,  40  111.  App.  244; 

passed  upon  and  apportioned  by  the  Lich  ten  stein    v.    Dial,    68    Miss.    54; 

clerk  of  the  court.     Cutter  v.  Pollock,  Stretch  v.  Gowdey,  3  Tenn.  Ch.  565. 

4  N.  Dak.  205  Ordorof  Proof.  —  Where  the  allowance 

2.  Magee  v.  Cowperthwaite,  10  Ala.  asked  is  excepted  to  because  greater 
966;  Cake  V.  Woodbury,  3  App.  Cas.  than  that  allowed  by  law  to  an  executor 
(D.  C.)6o;  Heflron  v.  Rice,  40  HI.  App.  or  administrator,  it  is  not  error  to  per- 
244.  149  111.  216;  Tomew.  King,  64  Md.  mit  the  exceptor  to  introduce  his  evi- 
166;  Abbott  V.  Baltimore,  etc..  Steam  dence  first.  Greeley  v.  Provident  Sav. 
Packet  Co.,  4  Md.  Ch.  311 ;  Lichten-  Bank,  103  Mo.  212. 

stein  V.  Dial,  68  Miss.  54:  Perry-Mason  6.  Personal  Knowledge  of  Judge.  —  In 
Shoe  Co.  V.  Sykes,  72  Miss.  390;  Gard-  Olson  v.  State  Bank,  72  Minn.  320,  it 
iner  v.  Tyler,  (Ct.  App.)  4  Abb.  Pr.  N.  was  said:  **  The  correctness  of  such  an 
S.  (N.  Y.)  463;  Price  v.  White,  Bailey    account  is  not  to  be  determined,  as  in 
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(2)  When  Allowed, — The  amount  of  compensation  allowed 
during  the  course  of  the  litigation  should  be  small,  full  compen- 
sation being  made  only  at  its  close.* 

3.  Ordinary  Costs  of  Litigation.  —  The  ordinary  costs  that  accrue 
in  the  course  of  litigation  should  not  generally  be  taxed  against 
the  fund,  but  as  in  other  actions.* 

ordinary  cases,  exclusively  upon  the  paying  ihe  compensation  of  the  receiver 
evidence  introduced  on  the  hearing,  is  owed  only  to  him  and  parties  in- 
for  the  judges  have  personal  knowl-  terested  in  the  suit,  and  a  judgment 
edge  of  the  proceedings,  of  what  has  creditor  of  the  receiver  cannot  inter- 
been  done,  and  of  the  general  nature  vene  and  ask  that  the  allowance  be 
and  extent  of  the  services  alleged  to  made  and  applied  on  his  debt.  Ham- 
have  been  rendered,  and  this  knowl-  burger  v.  Durasmont,  3  Ohio  N.  P. 
edge  may  properly  be  used."  222,  4  Ohio  Dec.  234. 

1.  Delafield  v,  Lewis  Mercer  Constr.        Objecting  to  AUowanoe.  —One  who  is 

Co.,  118  N.  Car.  105;  Maxwell  v,  Wil-  entitled  to  move  for  the  discharge  of  a 

mington  Dental  Mfg.  Co.,  82  Fed.  Rep.  receiver,  but  has  not  done  so,  cannot 

214;  Bound  V.  South  Carolina  R.  Co.,  object  to  his  being  allowed  compensa- 

43  Fed.  Rep.  404;  Central  Trust  Co.  ^^  tion   for  all  the  time  he  continaed  to 

Wabash,  etc.,  R.  Co.,  23  Fed.  Rep.  675.  act.      Dillingham  v.   Moran,  81  Fed. 

Be/ore  Action  Dismissed,  —  The  order  Rep.  759. 
gran  ting  compensation  should  be  made  2.  Costs  Oooasioiied  by  Creditors.  —  The 
before  the  action  is  dismissed,  whether  fees  and  disbursements  of  areferecand 
upon  the  stipulation  of  the  parties  or  other  costs  occasioned  by  creditors  in- 
otherwise.  Hoffman  v,  Minot  Bank,  terested  in  the  fund  who  unsuccessfollr 
4  N.  Dak.  473,  citing  Fay  v,  Erie,  etc.,  petition  the  court  must  be  borne  by 
R.  Bank,  Harr.  (Mich.)  195,  and  Crook  them.  Guarantee  Trust,  etc.,  Co.  r. 
V,  Findley,  (Supm.  Ct.  Spec.  T.)  60  Philadelphia,  etc.,  R.  Co.,  31  N.  Y. 
How.  Pr.  (N.  Y.)  375.  App.  Div.  511. 

After  Discharge  of  Receiver.  —  Com-  On  Bevenal  of  Order  Appointing.— 
pensation  of  the  receiver  should  be  pro-  Under  Rev.  Stat.  Ind.  1881,  §  664,  on 
vided  for  before  an  order  is  entered  the  reversal  of  an  order  appointing  a 
discharging  him.  But  it  may  be  made  receiver  the  appellant  is  entitled  to 
afterward  if  the  action  is  still  pending,  costs  in  both  courts  to  the  time  of  the 
Joslyn  r.  Athens  Coach,  etc.,  Co.,  43  first  error  for  which  the  order  is  re- 
Minn.  534.  See  also  infra^  XVI.  Re^  versed.  Shoemaker  r.  Smith,  100 
moval  and  Discharge  of  Receivers,  Ind.  40. 

Discharge  Before  Termination  of  Re-        On  Application  for  a  Beoeiver.  —  At- 

cei^ership,  —  Where  a  receiver  is  dis-  torney's  fees  incurred  by  the  applicant 

charged  or  removed  before  the  termina-  in  petitioning  the  appointment  of  a  re- 

tion  of  the  receivership,  if  his  compen-  ceiver  are  not  a  proper  charge  against 

sation    and    expenses  have   not   been  the  fund  in  court,  unless  the  appoint- 

paid,   he   may  apply  to  the  court,  by  ment   was    beneficial    to    all    pariies^ 

petition,  for  their  payment  by  his  sue-  Henry  v,  Henry,  103  Ala.  582;  Payne 

cessors.      Saulsbury  v.    Lady   Ensley  tf.  McNamara,  90hioCir.  Ct.  i32,60hio 

Coal,   etc.,   Co.,    no  Ala.    585,   citing  Cir.  Dec.  62,  2  Ohio  Dec.  139;  Bound 

/lenry  v,  Henry,  103  Ala.  582.  v.  South  Carolina  R.  Co..  43  Fed.  Rep. 

Recovery  in  Original  Suit  Only,  —  The  404.     But   see   contra   Byrne   v.   Lake 

expenses  of  a  receivership  cannot  be  Charles    First   Nat.    Bank,  (Tex.  Civ. 

taxed  as  costs  upon  the  dismissal,  or  App.  1899)  49  S.  W.  Rep,  706;  Read  r. 

other  termination,  of  the  receivership  Corcoran,  i  Ir.  Ch.  235. 
action,  but  can  be  recovered,  if  at  all,        The  expense  incurred  by  the  appli- 

only  in  the  original  suit.     Walton   v,  cation  and  in  opposing  it  will  not  be 

Williams,   5  Okla.  642;  Bassick  Min.  taxed  at  the  time  of  its  disposition,  but 

Co.  V.  Schoolfield,  15  Colo.  376.     Com-  the  question   reserved  until  the  hear- 

fare  Morse  v,  Hannibal,  etc.,  R.  Co.,  ing.     Martin  v.  Cole,  63  111.  App.  452; 

72  Mo.  585.     See  infra^  XVI.  Removal  Parker  v,  Moore,  3  Edw.  (N.  Y.)  234; 

and  Disc fuirge  of  Receivers,  Gibbs   v,    David,    L.    R.   20  Eq.   3731 

Who  Kay  Apply  for  Compensation. —  Boehm  v.  Wood,  i  Jac.  &  W.  419. 
The  duty  of  the  court  in   fixing  and        Where  the  opposition  to  the  applica- 
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4.  Costs  and  Expenses  Inonrred  by  Seoeiver.  —  The  costs  incurred 
by  the  receiver,  whether  on  proceedings  in  a  receivership  suit,  or 
in  original  actions,  are  as  a  rule  taxed  against  the  fund  and  not 

against  him  personally.*     As  a  rule,  however,  a  receiver  cannot 

.tion  is  made  by  the  defendant  in  per-  cable,  and  the  receiver  is  entitled  lore- 
son  so  that  the  court  does  not  receive  cover  costs  if  he  obtained  judgment  for 
the  assistance  of  an  attorney  in  arriv-  any  amount.  Wardle  v.  Townsend,  75 
inj?  at  the  right  conclusion  it  has  been  Mich.  385;  Bacon  v.  Clyne,  70  Micli. 
held  that  he  will  not  be  allowed  his  183,  distinguishing  Tolford  v.  Church, 
costs,  although  the  application  is  dis-  '66  Mich.  431;  Russell  v.  Berry,  51 
missed.     Hall  t\  Hall,  3  Macn.  &  G.  93.  Mich.  287. 

Ex  Parte  Application,  —  Costs  should  Discretion  of  Court. —  An  application 
not  be  awarded  the  applicant  where  the  in  a  receivership  suit  to  compel  the  re- 
order appointing  the  receiver  is  ex  ceiver  to  apply  money  alleged  to  be 
parte.     McLean  v,  Allen,  14  Oni.  Pr.  84.  held  in  trust  for  the  petitioner  is  not  a 

Where  the  order  has  been  thus  en-  motion  under  Code  Civ.  Pro.,  §  768, 
tered,  however,  it  can  only  be  reviewed  but  a  special  proceeding  under  section 
upon  a  direct  proceeding  for  that  pur-  3334,  and  costs  may  be  awarded  there- 
pose,  and  not  upon  a  motion  to  con-  on  within  the  discretion  of  the  court, 
linue  the  receiver.  Stark  v,  Ross,  17  People  v.  City  Bank,  96  N.  Y.  32,  criti- 
Ont.  Pr.  237.  cised  in  People  v,  American  L.  &  T. 

Costs  of  Intemrening  Creditor!.  —  Cred-  Co.,  150  N.  Y.  117,  dismissing  appeal 
itors  who  are  interested  in  the  fund  from  2  N.  Y.  App.  Div.  193. 
and  parties  to  the  suit  for  the  purpose  Where  a  submission  to  the  New  York 
of  establishing  claims  cannot  be  Appellate  Division  of  the  Supreme 
allowed  costs  and  attorney's  fees  out  Court  is  silent  as  to  the  matter  of  costs  it 
of  the  fund,  although  successful  in  is  discretionary  with  the  court  as  to  how 
contesting  items  of  expense  claimed  to  they  shall  be  apportioned.  Gray  v, 
be  a  fund  thereon.  Atty.  Gen.  v.  North  Daniels,  18  N.  Y.  App.  Div.  465. 
American  L.  Ins.  Co.,  91  N.  Y.  57;  On  Passing  Seceiver's  Aocoonti. — 
contra^  Richards  r.  Morris  Canal,  etc.,  Where  the  same  solicitor  appears  for 
Co.,  4  N.  J.  Eq.  428.  both  plaintifif  and  receiver  on  the  pass- 
In  New  Jersey  creditors  appealing  ing  of  his  accounts  the  expense  of  only 
from  the  allowance  of  a  claim  by  a  re-  one  copy  of  them  will  be  allowed  as 
ceiver  are  entitled  to  a  full  disclosure  costs.  Sharp  v,  Wright,  L.  R.  z  Eq. 
of  the  facts  on  which  the  claim  is  based  634. 

and  costs  accruing  thereby,  where  such  Objecting  to  Items  Taxed  Against  Fund, 

facts   were    not    brought    out    below.  —  Where  items  of  expense  included  by 

Dimmick  v.  W.  Fred  Quimby  Co.,  (N.  the   receiver  in  his  accounts  are   not 

J.  1898)  41  Atl.  Rep.  loi.  proper  to  be  paid  out  of  the  fund  in  his 

Insolvency   of   Petitioner.  —  Where  a  possession  objection  must  be  made  at 

party  who  unnecessarily  seeks  to  estab-  the  time;  and  no  action  will  lie  for  sub- 

lish  a  claim  by  petition  in  the  receiver-  sequent    recovery    of    such   amounts, 

ship  suit  is  insolvent  and  cannot  be  Terry  v.  Dubois,  32  W.  R.  415. 

compelled  to  pay  the  costs  incurred  by  Unnecessary  Expense.  —  Where     ex- 

the  receiver  he  is  entitled  to  have  them  pense  has  been  incurred  by  the  receiver 

taxed  against  the  fund.     Courand  t/.  unnecessarily,  as  through  mismanage- 

Hanmer,  9  Beav.  3.  ment,  wrongful  litigation,  and  the  like, 

1.  Radford  v,  Folsom,  55  Iowa  276;  it  will  be  charged  against  him  pcrson- 

Devendorf  v,    Dickinson,   (Supm.   Ct.  ally.     Henry  v.  Henry,   103  Ala.  582; 

Spec.   T.)  21    How.    Pr.   (N.   Y.)  275;  Saulsbury  v.  Lady  Ensley  Coal,  etc.. 

Hynes  v,  McDermott,  14  Daly  (N.  Y.)  •  Co..  no  Ala.  585;  Canton    First  Nat. 

104.     See  also  Louisville,  etc.,  R.  Co.  Bank  v,  Washburn.  20  N.  Y.  App.  Div. 

V.  Southworth,  38  111.  App.  225.  518;  Bourdons.  Martin,  74  Hun (N.  Y.) 

Statutory    BegnlationB.  —  Where     by  246;    Hamm    v,  J.   Stone,   etc..   Live 

statute  a  receiver  is  authorized  to  sue  Stock  Co.,  13  Tex.  Civ.  App.  414;  In  re 

for  certain  debts,  another  statute  pro-  Silver  Valley  Mines,    21    Ch.  D.  381; 

viding  that  a  defendant  shall  recover  Herman    v.    Dunbar,    23    Beav.   312, 

costs  if  the  judgment  against  him  is  for  distinguished   in   Gardner   v.  Burgess, 

less  than  a  certain  amount,  is  inappli-  13  Ont.  Pr.  250. 
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carry  on  litigation,  or  otherwise  incur  expense^  without  first 
obtaining  leave  of  the  court,  and  if  he  does  so  he  will  be  sur- 
charged with  the  resulting  costs,  or  liability,^  unless  he  can  show 
that  the  property  will  be  benefited  thereby.* 

6.  Security  for  Coflti  —  The  receiver,  in  an  action  brought  by  him 
in  pursuance  of  his  duties,  will  not  usually  be  required  to  give 
security  for  costs.* 

Where  a  coart  has  permitted  a  re-  fund.     Matter  of  Castle,  (Sapm.  Cl 

ceiver  to  be  heard  on  a  motion  which  Gen.  T.)  2  N.  Y.  St.  Rep.  362;  In  n 

he  had  no  right  to  contest,  no  objection  Montgomery,   1   MoUoy  419.     Omira 

having    been    made    by  the    adverse  Tillinghast  v,  Champiin,  4  R.  I.  173. 

party,  he  will  be  allowed  his  costs  and  Coiti  of  AppUeation  fur  Leave.  —  Uq- 

expenses.     Hardt  v.  Levy,   20  N.   Y.  less  an  application  for  leave  is  merely 

App.  Div.  400.  frivolous  the  costs  incurred  by  it  will 

Pkyment  of  Coots.  —  Where  a  proceed-  be  allowed  the  receiver.    In  re  Silver 

ing  brought  by  a  receiver  has  been  dis-  Valley  Mines,  21  Ch.  D.  381. 

missed,  because  of  irregularity  in  his  When  Tazod.  —  Costs  incurred  by  the 

appointment,  a  second  action  brought  receiver    for  which    he  is  personally 

after  the  action  has  been  perfected  will  liable  may  be  taxed  by  the  court  at  the 

be  stayed  until  the  costs  adjudged  in  time  they  are  made,  and  a  separate 

the  first  have  been  paid.     Bates  v,  Dick-  motion  for  which  relief  is  unnecessary, 

erson,  (Supm.  Ct.  Gen.  T.)  12  N.  Y.  Matter  of  Castle,  (Supm.Ct.  Gen.  T.)  2 

Supp.  773.  58  Hun  (N.  Y.)  6ii.  N.  Y.  St.  Rep.  362.     Contra,  Chapoton 

1.  Akers  v.  Veal,  66  Ga.  302;  Hooper  v.  Her  Creditors,  46  La.  Ann.  412. 

V,  Winston,  24  111.  363;  Heffron  v.  Mil-  Where,    however,    such    motion  is 

ligan,  40  111.  App.  291;  Patrick  v,  Eells,  made  the  receiver  is  entitled  to  notice 

30  Kan.  680;  Helme  v,  Littlejohn.  12  thereof.    Canton  First  Nat.   Bank  v. 

La.  Ann.  298;  Brown  z/.  Hazlehurst,  54  Washburn,  20  N.   Y.  App.   Div.  518, 

Md.  26;  Green  v.  Bostwick,  i   Sandf.  citing  StXocvim  v,  Barry,  38  N.  Y.  46. 

Ch.  (N.  Y.)  185;  Iddtngs  v,  Bruen,  4  Such    motion    may   be    made  at  a 

Sandf.    Ch.    (N.   Y.)  417;    Matter   of  subsequent  special  term  of  the  court, 

Castle,  (Supm.  Ct.  Gen.  T.)  2  N.  Y.  Sl  instead  of  in  term  and  to  the  judge  be- 

Rep.  362;  Tillinghast  v.  Champiin,  4  fore  whom  the  trial  was  had.    Bonrdon 

R.  I.  173;  Cowdrey  v.  Galveston,  etc.,  v.  Martin,  74  Hun  (N.  Y.)  246. 

R.   Co.,    I   Woods  (U.  S.)  331,  6  Fed.  2.  Henry  i/.   Henry,   103  Ala.  582; 

Cas.   No.  3,293:    Gardner  z/.  Burgess,  Heffron  v.  Milligan,  40  lU.  App.  291: 

13  Ont.  Pr.  250;  Wallace  v.  Wallace,  Brown  v.  Hazlehurst.  54Md.26;  Perry- 

II  Ont.  574;    Jn  re  City,  etc..  Invest.  Mason  Shoe  Co.  v.  Sykes,  72  Miss.  390; 

Co..  13  Ch.  D.  475;  In  re  Silver  Valley  Bucks  County  R.  Co.'s  Case,  22  Pa. 

Mines,  21  Ch.  D.  381:  Waters  v.  Tay-  Co.  Ct.  357;  Chatunooga  Terminal  R. 

lor,  15  Ves.  Jr.  26;  Anonymous,  6  Ves.  Co.  v.  Felton,  69  Fed.  Rep.  273;  Mal- 

Jr.  287;  Fletcher  v,  Dodd,  i  Ves.  Jr.  85;  colm  v.  O'Callaghan,  3  Myl.  &  C.  52; 

Swaby  v,  Dickon,  5  Sim.  629;  Matter  Atty.-Gen.  v.  Vigor,   11  Ves.  Jr.  563; 

of  Ormsby,   i  Ball  &  B.  189,  12  Rev.  Tempest  v,  Ord,  2  Meriv.  55;  Brislowe 

Rep.  13;  Conyers  v.  Crosbie,  6  Ir.  Eq.  v.  Needham,  2  Phil.  19a 

657.  8.  Hale  v.  Mason.  86  Hun  (N.  Y.) 

Bailroad   Boeoiverihipo.  —  A  receiver  499;  Cahn  r.  Sugenheimer,  (Sapm.  Ct 

appointed  to  operate  and  manage  a  rail-  Spec.  T.)  57  N.  Y.  Supp.  406;  Ridgway 

road,  or  other  business,  is  invested  with  v,  Symons,  (Supm.  Ct.)  14  Misc.(N.  Yi) 

a  larger  discretion  in  such  matters  than  78,  25  Civ.  Pro.  (N.  Y.)23;  Provincial 

one  who  is  appointed  merely  to  collect  Ins.  Co.  v,  Gooderham,  14  U.  C.  L.  J. 

and  have  custody  of  property.     Cow-  >f.  S.  121. 

drey    v,  Galveston,    etc.,    R.   Co.,    i  Boooiver  finr  Vattonal  Bank. —  A  re- 

WoDds  (U.   S.)  331,  6  Fed.  Cas.  No.  ceiver  appointed  over  the  property  of 

3*293.  an  insolvent  national   bank  does  not 

Wron^  Form  of  Aetion.  —  Where  a  re-  necessarily  sue  only  by  direction  of  a 

ceiver  m   bringing    suit    proceeds  by  department  of  ihe  corporation  in  the 

wrong  form  of  action,  which  he  is  com-  sense    meant   by    Rev.    Stat.  U.  S., 

polled  to  abandon,   the  costs  thus  in-  §  looi,  and  in  the  absence  of  express 

curred  cannot  be   taxed    against  the  direction  of  the  Treasury  Department 
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ZVI  BXMOTAL  AVB  DiscHABes  OF  RE0BITSB8  —  1.  In  General  — 
It  is  uniformly  held  that  the  power  to  remove  and  discharge  a 
receiver  is  a  necessary  incident  or  consequence  of  the  power  to 
appoint,  and  may  be  exercised  at  any  stage  in  the  proceedings.* 

2.  When  Discharge  Is  Matter  of  Sight — After  final  disposition 
of  the  pending  suit  the  dischai^e  of  the  receiver  is  usually  a 
matter  of  right;*  but  where  other  interests  than  those  of  the 

that  he  bring  the  suit  he  may  be  re-  ing  a  receiver,  which  properly  ex- 
quired  to  give  security  for  costs  like  pressed  the  decision  of  the  court  when 
other  plaintiffs.  Piatt  v,  Adriance,  90  it  was  granted.  People  t^.  Murray  Hill 
Fed.  Rep.  772.  Bank,  15  N.  Y.  App.  Div.  623. 

1.  See  generally  cases  cited  supra,  Qrd«r  BeiiMYing  Baoelver.  —  Thejudg- 

VIII.  3.  a.  In  General,  roent  removing  the  receiver,  whether 

In  Cincinnati,  etc,  R.  Co.  v,  Sloan,  given   by  the  court  or  by  a  judge  at 

31  Ohio  St.  I,  the  court,  by  White,  J.,  chambers,  may  be  general,  not  setting 

said:  *'  Although  there  is   no  express  forth  any  findings  of  fact  to  support  it. 

provision  authorizing  the  discharge  of  In  re  Premier  Cycle  Mfg.  Co.,  70  Conn, 

a  receiver  either  by  the  court  or  a  judge,  473. 

yet  we  think  the  power  to  vacate  the  %  Milwaukee,  etc.,  R.  Co.  v.  Sout- 
appointment  is  clearly  implied  in  the  ter,  2  Wall.  (U.  S.)5io;  People  9.  Bush- 
power  to  appoint."  Ci/jii^  High,  Rec,  wick  Chemical  Co.,  (Supm.  Ct.  Gen. 
^  826,  and  Pcnn  v.  Whitehead,  12  Gratt.  T.)  45  N.  Y.  St.  Rep.  329,  ajirmed  with- 
(Va.)  83.  And  see  in  general  Am.  and  out  opinion  133  N.  Y.  694. 
£ng.  Encyc.  of  Law,  tit.  /Receivers,  IMsoiuurgo   on  Court's  (hFB  Xotton.  — 

Under  Connecticut  Gen.  Stat.,  §  1319.  Where  the  parties  interested  fail  to  ap- 

a  receiver  may  be  removed  at  any  time  ply  for  a  discharge  within  a  reasonable 

at  the  pleasure  of  the  court.     In  re  time  the  court  may,  on  its  own  motion. 

Premier  Cycle  Blfg.  Co.,  70  Conn.  473.  take  up  the  matter.     Piatt  v,  Philadel- 

Posdiag  XotUm  for  Vow  Trial  or  an  phia,  etc.,  R.  Co.,  65  Fed.  Rep.  872. 

AppoaL  —  An   application   for  the  dis-  See  also  Langdon  9.  Vermont,  etc.,  R. 

charge  or  removal  of  a  receiver  may  Co.,  53  Vt.  228,  4  Am.  &  Eng.  R.  Cas. 

be  made  after  the  judgment,  notwith-  33;  Vermont,  etc.,  R.  Co.  v,  Vermont 

standing  the  pendency  of  a  motion  f£>r  Cent.  R.  Co.,  50  Vt.  500. 

a  new  trial  or  of  an  appeal.    Copper  OompoUing  Booeivar  to  Aoeoont.  —  A 

Hill  Min.  Co.  v,  Spencer,  25  Cal.  11;  final  disposition  of  the  case  by  a  dis- 

Baughman    v.   Superior   Ct.,   72  Cal.  missal  of  the  bill  or  otherwise  should 

572;  Ireland  v.  Nichols,  (N.  Y.  Super,  not  be  had  until  the  receiver  has  been 

Ct.  Spec.  T.)  40  How.  Pr.  (N.  Y.)  85,  9  required  to  file  complete  accounts  and 

Abb.  Pr.  N.  S.  (N.  Y.)  71.  his  accounts  have  been  passed.    Sim- 

njdng  TIaiefor  Hoariiig.  —  The  relief  mens  v,  Shelton,  112  Ala.  284;  Teaver 

asked  by  a  petition  for  the  removal  of  v.   Akin,   47    Ark.    528;     Hoffman    v, 

a  receiver  is  merely  ancillary  to  the  Minot  Bank,  4  N.  Dak.  473;  Morehead 

main  suit,  and  it  is  within  the  discre-  v.  Striker,  82  Fed.  Rep.  1003;  White  v. 

tion  of  the  court  to  fix  the  time  for  the  Westmeath,  2  Hog.  33. 

hearing  thereon.    Barkers.  Lillibridge,  But  if  such  action  has  been  taken, 

(Mich.  1898)  75  N.  W.  Rep.  886.  and  even  if  the  receiver  has  also  been 

SttbftitiUing  BoedTsrs.  —  Where  are-  discharged,  he  may  still  be  compelled 

ceiver  is  removed  before  the  conditions  to  account.     State  v,  Gibson,  21  Ark. 

which  necessitated  his  appointment  are  140;    Pacific   Bank  v.   Madera    Fruit, 

fulfilled,  some  person  qualified  to  act  in  etc.,  Co.,  (Cal.  1899)  57  Pac.  Rep.  462; 

that  capacity  should  always  be  substi*  Garniss  v,  Superior  Ct.,  88  Cal.  415; 

tuted.    Terry  ».  Bange,  57 N.  Y.  Super.  Field  v.  Jones,  11  Ga.  415;   Joslyn  v, 

Ct.   546,  appeal  dismissed  121    N.  Y.  Athens  Coach,  etc.,  Co.,  43  Minn.  534, 

695;  Smith  V,  Harris,  135  Ind.  621.     A  32  Am.  &  Eng.  Corp.  Cas.  530;    State 

new  receiver  can  be  substituted  for  one  Bank  v.  Duncan,  52  Miss.  740;    Col- 

originally  appointed,  only  upon  direct  well  v.  Garfield  Nat.  Bank,  119  N.  Y. 

application.     Such  a  substitution  can-  408,  reversing  (C.  PI.  Spec.  T.)  4  N.  Y. 

not  be  made  on  a  motion  for  the  re-  Sopp.  5*.   Whiteside  v.  Prendergast,  2 

settlement  of  an  original  order  appoint-  Barb.  Ch.  (N,  Y.)47i ;  Ireland  v.  Nichols, 
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parties  to  the  suit,  such  as  interests  of  lienholders  or  other  credit- 
ors, have  come  into  the  litigation,  a  dismissal  or  other  final  deter- 
mination of  the  cause  will  not  preclude  the  court  from  taking  any 
action,  even  to  continuing  the  receivership,  if  necessary  to  protect 
such  interests.^ 

3.  The  Application  Therefor  —  a.    In  What  Court  Made  - 
General  Snle.  —  The  application  for  the  removal  or  discharge  of  a 

receiver  must  generally  be  made  to  the  court  by  which  the  receiver 
was  appointed.* 

(N.  Y.  Super.   Cl.  Spec.  T.)  40  How.  ued.     That  is  to  say,  he  was  stiU  ao 

Pr.  (N.  Y.)  85;  Lang  z/.  Louisiana  Tan-  officer  of  the  court.     His  possession  of 

ning  Co.,  56  Fed.  Rep.  675;  Robinson  the   fund    was  the  possession  of  the 

V,  West  Virginia  Loan   Co.,   90  Fed.  court.     Both  he  and  it  were  subject  10 

Rep.  770;  Pitt  V.  Bonner,  5  Sim.  577;  the    order    of    the    court."    Field  r. 

In  re  Edwards,  31  L.  R.  Ir.  242.  Jones,  11  Ga.  415. 

1.  MassachusetU.  —  Atlas     Bank    v,  2.  Attrill  v.  Rockaway  Beach  Imp. 

Nahant  Bank,  23  Pick.  (Mass.)  480.  Co.,  25  Hun  (NT.  Y.)  377;   Mechanics' 

Michigan,  —  People     v.     Jones,     33  Nat.  Bank  v,  Landauer,  68  Wis.  44: 

Mich.  303;  Fay  v.  Erie,  etc.,  R.  Bank,  Young  v.  Montgomery,  etc.,  R.  Co.,  2 

Harr.  (Mich.)  194.  Woods  (U.  S.)  619,  30  Fed.  Cas.  No. 

Mississippi. — State  Bank  v.  Duncan,  18,166;    Daube  v.    Philadelphia,  etc., 

52  Miss.  740.  Coal,  etc.,  Co.,  77  Fed.  Rep.  713;  Dil- 

New  York,  —  Matter  of  City  Bank,  Ion   v,  Oregon,  etc.,    R.  Co.,  66  Fed. 

10  Paige  (N.  Y.)  378;  Waring  v,  Robin-  Rep.  622. 

son,    Hoffm.    (N.   Y.)    524.    See    also  Two  Actions  Pending  in  tliA  Sum  Ooort 

Matter  of  Murray  Hill  Bank,  14  K.  Y.  — An  exception  to  the  rule  sutedia 

App.  Div.  318,  629,  affirmed  in  153  N.  the  text  seems  to  obtain  where  twoac- 

Y.  199.  tions  are  pending  in  the  same  court  in* 

North  Carolina,  —  Lenoir  v,  Linville  Tolving  the  same  property;  a  receiver 

Imp.  Co.,  117  N.  Car.  471.  appointed  in  one  may  be  removed  in 

Texas,  —  Bonner  v.  Hearne,  75  Tex.  the  other  and  a  new  receiver  appointed 

242,  39  Am.  &  Eng.  R.  Cas.  580.  for  both  on  an  application  to  extend 

United  States,  —  Electrical  Supply  the  receiver  to  the  second,  which  dis- 
Co.  V,  Put-in-Bay  Waterworks,  etc.,  closes  valid  objections  against  his  act- 
Co.,  84  Fed.  Rep.  740;  Belmont  Nail  Co.  ing  therein.  Putnam  v,  McAllister, 
V,  Columbian  Iron,  etc.,  Co.,  46  Fed.  (Supm.  Ct.  Spec.  T.)  57  N.  Y.  Supp. 
Rep.  336,  404;  State  v,  Jacksonville,  etc.,  R.  Co., 

England,  — Davis  v.  Marlborough,  2  15  Fla.  276,  wherein  it  is  said:    "The 

Swanst.   118:    Bainbrigge    v,   Blair,  3  proposition  that  the  order  displacing 

Beav.  421;  Ex  p.  Jay,  L.  R.  9  Ch.  133.  Greeley  and  appointing  Baker  receiver 

Ireland.  —  Murrough    v.    French,    2  is  void,  because  not  made  in  the  same 

Molloy  497;    Largan  v,  Bowen,  i  Sch.  suit  in  which  Greeley  was  appointed, 

&   Lef.    296;    White  v.  Westmeath,  2  cannot  be  sustained.     If  the  court  had 

Molloy  131,  I  Beatty  180.  jurisdiction  of  each  of  the  cases  and  of 

**  The  bill,  by  virtue  of  which  Mr.  both   of    the   receivers,   then  the  rc- 

Schley    was    appointed    receiver    and  m oval  of  the  one  and  the  appointment 

came  into  the  possession  of  this  fund,  of  the  other  in  either  case  cannot  be 

was  dismissed   upon    demurrer —  the  void,  for  the  reason  that  it  is  not  made 

legal  consequence  of  which  was,  to  dis-  in  either  particular  case.     If  the  court 

pense  with  the  functions  of  the  receiver  had  jurisdiction  to  appoint  one,  it  had 

as  a  depository  of  the  parties  litigant,  jurisdiction  to  remove  him  and  appoint 

His  duties  ceased  with  the  termination  the  other,   and    the   order  appointing 

of  the  litigation  between  the  parties  to  Baker   is  not  here  for   review.     The 

the  bill,  and  that  ceased  when  it  went  cases  cited  by  the  respondents  are  cases 

out  of  court  upon  the  demurrer.     But  in  different  courts,  and  the  basis  of  the 

his  relations  to  the  Court  of  Chancery  decisions  is  the  well-recognized  princi- 

from   which  he  received  his  appoint-  pie  that  between  courts  of  concurrent 

ment  did  not  determine;    his  amena-  jurisdiction,   the    court    that  first  ob- 

bility  to  that  court  ?is  receiver  contin-  tained  possession  of  the  controversy, 
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« 

Where  Order  Is  Void  or  of  Ho  Effect.  —  Where  the  appointment  is  with- 
out effect  by  reason  of  the  property  involved  not  being  within 
the  jurisdiction  of  the  court,  or  because  void  from  collusion  and 
fraud,  or  otherwise,  while  another  court  cannot  remove  the 
receiver,  the  appointment  may  be  ignoredr* 

In  CauM  Semoved  to  Federal  Conrt.  — :  In  the  United  States y  however, 
owing  to  the  constitutional  relations  existing  between  the  federal 
and  state  governments,  a  receiver  appointed  in  the  state  court  in 
an  action  afterwards  removed  to  a  federal  court  becomes  an  officer 
of  the  latter  and  may  be  discharged  or  removed  by  it.* 

b.  How  Made  and  by  Whom.  —The  removal  or  discharge  of 
receivers  is  usually  made  upon  a  motion  or  petition  of  a  party  to 
the  suit,  and  it  must  be  applied  for  even  after  the  final  disposition 

or  of  the  property  in  dispute,  must  be  the  action  is  brought,  or  bj^  the  judge  of 

allowed  to  dispose  of  it  finally  with-  the  superior  court  when  that  court  is 

out  interruption  from   the  co-ordinate  not  in  actual  session.    In  re  Premier 

court.*'      See  also  Code  Civ.  Pro.  N.  Cycle  Mfg.  Co.,  70  Conn.  473. 
Y..  §  2466,  relating  to  supplementary        1.  Matter  of  Murray  Hill  Bank,  153 

proceedings.  N.   Y.    199,   criticising  14  N.  Y.   App. 

In  Action  Against  Corporation  —  Hew  Div.  318,  9  N.  Y.  App.  Div.  546,  and 
Tork.  —  Under  New  York  Laws  1883,  People  v,  Seneca  Lake  Grape,  etc., 
c.  378,  §  7,  re-enacting  Laws  1882.  Co.,  52  Hun  (N.  Y.)  174;  Wilson  v, 
c.  33i»  §  3,  and  amending  Laws  1880.  Barney,  5  Hun  (N.  Y.)  257.  cited  in 
C'  537»  9  3f  (see  i  Birds.  Rev.  Slat.  Corbin  v.  Casina  Land  Co.,  26  N.  Y. 
(2d  ed.),  p.  687,  §  40,  p.  688,  §  149),  a  App.  Div.  408;  Connolly  v,  Krctz,  78 
receiver  appointed  in  an  action  brought  N.  Y.  620;  Ozmant  v.  International, 
for  the  dissolution  of  a  corporation  may  etc.,  R.  Co.,  (Tex.  Dist.  Ct.)  5  R.  & 
be  removed  upon  application  to  the  at-  Corp.  L.  J.  510;  Atkins  v,  Wabash, 
torney  general  made  in  any  judicial  etc.,  R.  Co.,  29  Fed.  Rep.  161;  Dillon 
district  in  the  state,  regardless  of  that  v.  Oregon,  etc.,  R.  Co.,  66  Fed.  Rep. 
in  which  the  action  is  pending.  These  622.  See  also  Matter  of  Thompson,  10 
sections,  however,  apply  only  in  statu-  N.  Y.  App.  Div.  40,  distinguished  in 
tory  actions  against  corporations  and  Myers  v.  Myers,  15  N.  Y.  App.  Div. 
nut  in  actions  pending  against  them  448;  Schloss  v.  Schloss,  14  N.  Y.  App. 
for  ordinary  equitable  relief.  See  At-  Div.  333;  Duncan  v.  George  C.  Tread- 
trill  V.  Rockaway  Beach  Imp.  Co.,  25  well  Co.,  82  Hun  (N.  Y.)  376:  Halpin 
Hun  (N.  Y.)  376,  where  it  i?  also  said  v.  Mutual  Brewing  Co.,  91  Hun  (N.  Y.) 
that  while  the  removal  may  be  had  in  220,  affirmed  without  opinion,  148  N. 
any  district,  for  the  appointment  of  a  Y.  744;  Central  Trust  Co.  v.  Wabash, 
successor  to  the  receiver  removed  the  etc.,  R.  Co.,  29  Fed.  Rep.  621,  approved 
proceedings  must  be  remitted  to  the  in  Chattanooga  Terminal  R.  Co.  v, 
district  in  which  the  action  is  pend-  Felton,  69  Fed.  Rep.  273. 
infi:.  2.  In  uiost  of  the  authorities  where 

^charge  by  Vice-chancellor.  —  Under  this  holding  has  been  made,  the  motion 

Act  Ky.  March  26,  1872,  §  2  (Session  was  to  vacate  an  ex  parte  order  made 

Act  1871-72,  vol.  I,  p.  66),  a  motion  by  the  state  court  before  the  removal, 

to  annul  or   modify  an   interlocutory  but  the  principle  would  apply  as  well 

order  appointing  a  receiver,  made  by  to  motions  for  discharge  or  removal, 

the  chancellor,  may  be  heard  and  de-  See  article  Removal  of  Causes.     And 

termined  by  the  vice-chancellor  if  it  see  Texas,  etc.,  R.  Co.  v.  Rust,  5  Mc- 

has  been  assigned  to  him  or  comes  to  Crary  (U.  S.)  348;    McHenry  v.  New 

him    under    that    law.      Douglass    v.  York,  etc.,  R.  Co.,  25  Fed.  Rep.  114; 

Cline,  12  Bush  (Ky.)  608.  Kansas  City,  etc.,  R.  Co.  v.  Interstate 

Connecticat. —  Under     Public     Acts  Lumber  Co.,  36  Fed.  Rep.  9;  Mahoney 

1895,  p.  499.  c.  108,  a  receiver  may  be  Min.  Co.  v.  Bennett.  4  Sawy.  (U.  S.) 

removed   by  either  the  judge  of   the  280;  Hinckley  v,  Gilman,  eic,  R.  Co., 

court  of  equitable  jurisdiction  in  which  100  U.  S.  153. 
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of  the  pending  cause ;  for  while  that  has  the  effect  of  ending  the 
functions  of  the  receiver  he  is  not  per  se  discharged  thereby.* 

c.  Notice  of  Application  —  To  Parties. —  Notice  of  a  motion 

or  petition  for  the  discharge  or  removal  of  a  receiver  should  be 
served  on  all  the  partiej  to  the  pending  suit.* 

1*  3  Daniell  Ch.  PI.  &  Pr.  (6th  Am.  Light  Co.  v,  Bennett,  6  La.  Ann.  456, 
ed.)  1765;  Baughman  v.  Superior  Ct.,  n/i*M^  Stark  v.  Burke,  5  La.  Ann.  740. 
72  Cal.  572;  Broder  v.  Conklin,  121  IMBOOTory  of  Eyidence  on  Petition  for 
Cal.  289;  Coburn  v.  Ames,  57  Cal.  201;  Bemoyal.  —  On  a  pelition  for  the  re- 
Visage  V.  Schofield,  60  Ga.  680;  Ireland  moval  of  a  recei\^er  brought  by  a  bond- 
V.  Nichols,  (M.  Y.  Super.  Ct.  Spec.  T.)  holder  and  stockholder  of  a  mining 
40  How.  Pr.  (N.  Y.)  85,  9  Abb.  Pr.  N.  corporation  on  the  ground  of  misman- 
S.  (N.  Y.)  71;  Beverley  v,  Brooke,  4  agement  and  waste  in  subterranean 
Gratt.  (Va.)  187.  See  also  Copper  Hill  mining,  he  may  be  granted  permission 
Min.  Co.  V,  Spencer,  25  Cal.  11.  to  examine  the  mines  to  discover  evi- 

Who  Kay  Apply.  —  For  a  discussion  dence    to    substantiate    the    charges 

of  the  right  of  strangers  to  obtain  a  va-  made.     Henszey  v.  Langdon-Henszey 

cation  of  the  order  appointing  a  re-  Coal  Min.  Co.,  80  Fed.  Rep.  178.    See 

cciver,   see   supra^    VIII.      3.    </.    By  generally  article  Mines  and  Mining, 

Whom  Made.  vol.  14,  pp.  16,  23. 

A  debtor  of  the  person  whose  prop-  2.  2  Daniell  Ch.  PI.  &  Pr.  (6th  Am. 

erty  has  been  taken  into  the  possession  ed.)  1765;  Attrill  v,   Rockaway  Beach 

of  a  receiver,  against  whom  the  latter  Imp.  Co.,   25   Hun   (N.   Y.)  376,  509; 

has  begun  suit,  has  no  such  interest  as  Beverley  v,  Brooke,  4  Gratt.  (Va.)  187. 

is    required    by   the    Wisconsin    inter-  See  also   supra^  VIII.     3.  r.  Notice  of 

pleader  statute  to  sustain  an  interven-  Motion,     And  see  in  general  as  to  notice 

tion  by  him  in  the  receivership  suit  to  of  motions  article  Motions,  vol.  14,  p. 

obtain  the  discharge  of  the    receiver.  121  ct  seq. 

His  only  remedy  is  to  defend  the  action  In    Conneotiont.  —  Due  notice  of  an 

brought  against  him.     Barih  v,  Enger-  application   for  the   removal  of  a  re- 

Kress  Co.,  92  Wis.  225.  ceiver  under  Public  Acts  1895,  p.  499, 

A  prior  mortgagee  may  apply  for  the  c.  108,  is  satisfied  by  five  days'  notice, 

discharge  of  a  receiver  appointed  in  an  In  re  Premier  Cycle  Mfg.  Co.,  70  Conn, 

action   by  a  subsequent  lienor.     Cod-  473. 

dington  v,  Bispham,  36  N.  J.  Eq.  574,  Waiver  of  Hotice.  —  Notice    may  be 

citing  2  Jones  Mort.,  §  1524;  Thomas  waived  by  parties  entitled  thereto  ap 

V,  Brigstocke,  4  Russ.  64.  pearingand  contesting  the  application. 

Application  by  Receiver  Himself,  —  A  In  re  Premier  Cycle  Mfg.  Co.,  70 Coon. 

receiver  may   be   discharged  or    sup-  473;  Attrill  v.  Rockaway  Beach  Imp. 

planted  in  a  proper  case  upon  his  own  Co.,  25  Hun  (N.  Y.)  383. 

application.     Merchants'  Nat.  Bank  z^.  In  Aotioii  Against  Corporation.  —  Laws 

Braithwaite,  7  N.  Dak.  358,  66  Am.  St.  New   York   118.   c.    537,    as  amended 

Rep.   653;     Purdy    v.   Rapalye,   Edw.  by    Laws    1881,   c.   639,   provided  for 

Rec.    661;     Richardson     r.     Ward,    6  the  removal  of  such  receivers  only,  as 

Madd.  266,  where  a  receiver  was  also  are  by  statute  required   to  make  and 

allowed  costs  of  his  application.     See  file  reports  of  their  proceedings  at  ccr- 

also  Whiteside  v.  Prendergast,  2  Barb,  tain    prescribed   times.      Such  moiion 

Ch,    (N.    Y.)   471;    Joslyn    v,    Athens  cannot   be  made  by  the  attorney-gen- 

Coach,  etc.,  Co.,  43  Minn.  534.  cral  in  other  actions  against  corpora- 

Application  by  Creditor,  —  For  a  dis-  tions,  and  must  be  upon  notice  to  all 

obedience  of  orders  obtained  by  credit-  the  parties  who  have  appeared.   Attrill 

ora   for  the    purpose  of   proving  their  v.  Rockaway  Beach  Imp.  Co.,  25  Hun 

claims,  such  creditors  may  apply  for  (N.  Y.)  509. 

the  removal  of  the  receiver.     Voo'rhees  In  California  it  is  held  that  the  fact 

V,  Indianapolis  Car,  etc.,  Co.,  140  Ind.  that  no  notice  is  given  of  the  applica- 

220.     Citing  Am.  and  Eng.  Encyc.  of  tion   for  the  discharge   of  a  receiver 

Law   (ist  ed.)    198,    207;    High   Rec,  after  the  final  disposition  of  the  case 

§§  824-828;  and  Beach  Rec,   g§  783,  and  in  accordance  with  the  final  decree 

787.     See  also  Castleman  v.  Temple-  is    not    reversible    error.     Coburn   v. 

man,  87   Md.  554;    New  Orleans  Gas  Ames,  57  Cal.  201. 
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To  Creditpn.  —  Creditors  who  are  not  parties  to  the  suit  except 
for  the  purpose  of  proving  their  claims  are  not  entitled  to  notice.* 

To  tlie  Booeiyer.  —  The  receiver  is  entitled  to  notice  when  the 
application  involves  his  efficiency  or  integrity,  or  seeks  to  charge 
him  with  personal  liability ;  *  but  not  when  the  only  question  is 
whether  the  necessity  for  the  receiver  is  ended  and  the  hand  of 
the  court  should  be  released.^ 

4.  Discharge  or  Bemoval  in  Vacation.  —  In  states  where  the 
appointment  of  a  receiver  may  be  made  in  vacation  the  discharge 
or  removal  may  be  had  as  well  in  vacation  as  in  term  time.'* 

1.  New  York,  etc.,  Tel,  Co.  v,  Jew-  because  of  the  generality  or  indirect- 
ett,  115  N.  Y.  166,  28  Am.  &  Eng.  Corp.  ness  of  the  charges  set  up  therein,  all 
Cas.  465,  citing  Herring  v.  New  York,  such  objections  are  waived.  Farmers* 
etc..  K.  Co.,  105  N.  Y.  376;  In  re  Pre-  L.  &  T.  Co.  v.  Northern  Pac.  R.  Co., 
micr  Cycle   Mfg.  Co.,  70  Conn.  473;  61  Fed.  Rep.  546. 

Rockwell  V.  Portland  Sav.  Bank,  31  Where  the  receiver  in  his  answer 
Oregon  431.  sets  forth  the  whole  history  of  his  man- 
Advene  Claimants  of  Title. —  In  Miller  agement  of  the  property  and  denies 
V.  Loeb,  64  Barb.  (N.  Y.)  454,  it  is  held  that  he  has  ever  knowingly  done  any 
that  a  discharge  of  a  receiver  obtained  indiscreet  or  prejudicial  act,  and  the 
without  notice  to  persons  not  parties  applicant  replies  by  a  general  denial, 
to  the  suit,  but  who  are  known  by  him  the  court  is  not  confined  to  the  charges 
to  claim  title  to  the  property  adversely  against  the  receiver  made  in  the  peti- 
to  the  estate,  is  void  as  to  them.  tion   for  his  removal.     In  re  Premier 

Judgment  Creditors. —  One  who  has  Cycle  Mfg.  Co.,  70  Conn.  473. 
obtained  a  judgment  in  an  action  Coone  of  Frooednre  Generally.  —  The 
brought  against  a  receiver,  upon  leave,  petition  should  present  specific  charges 
which  has  not  yet  been  paid,  must  be  which  must  be  substantiated  by  evi- 
notified  of  an  application  for  a  receiv-  dence.  The  application  being  a  mat- 
er's discharge.  Woodruff  v,  Jewett,  ter  addressed  to  the  sound  discretion 
115  N.  Y.  267,  reversing  on  other  of  the  court,  it  must  first  determine 
grounds  37  Hun  (N.  Y.)  205,  distin-  whether  a  cause  of  action  is  stated 
guished  New  York,  etc.,  Tel.  Co.  v.  which  the  receiver  should  be  required 
Jewett,  115  N.  Y.  166;  Herring  v.  New  to  answer.  After  the  answer  has  come 
York,  etc.,  R.  Co.,  105  N,  Y.  340.  in,  if  the  charges  are  not  sufficiently 

2.  Dougherty  v.  Jones,  37  Ga.  348;  overcome  by  it  the  trial  may  be  by 
Smith  V,  Trenton  Delaware  Falls  Co.,  reference  either  generally  or  as  to 
4  N.  J.  Eq.  505;  Bruns  v.  Stewart  Mfg.  such  matters  as  the  court  desires  infor- 
Co.,  31  Hun  (N.  Y.)  195;  Campbell  v,  mation  about.  Farmers'  L.  &  T.  Co, 
Spratt,  5  N.  Y.  Wkly.  Drg.  25;  In  re  v.  Northern  Pac.  R.  Co.,  61  Fed.  Rep. 
Premier  Cycle  Mfg.  Co.,  70  Conn.  473;  546. 

Fowler  t/.  J arvis-Conklin  Mortg.  Trust  Written     Statement     of     Oroonds. — 

Co.,  64  Fed.  Rep.  279;    Farmers'  L.  A  Where  a  removal  is  sought  on  these 

T.   Co.  V,  Northern  Pac.   R.   Co.,  61  grounds  the  receiver  should  not  only 

Fed.   Rep.  546;    Atty.-Gen.  v,  Haber-  have  reasonable  notice  in  writing  of 

dasher?'  Co.,  2  Jur.  915.  the  petition,  but  should  also  be  served 

Ai&dayits  Filed  i|i  Support  of  Charges  at  the  same  time  with  a  written  state- 

against  the  receiver,  made  in  a  petition  ment  specifying  the  charges.     Dough- 

for  his  removal,  must  be  served  upon  erty  v.  Jones,  37  Ga.   348;    Smith  v, 

him  and    prepared  according    to  the  Trenton  Delaware   Falls  Co.,  4  N.  J. 

instructions  of  the  court  if  any  such  Eq.  505. 

are  given.     Fowler  v.  Jarvis-Conklin  8.  Howard  v.  Lowell  Mach.  Co.,  75 

Mortg.  Co.,  63  Fed.  Rep.  888.  66  Fed.  Ga.  325;    L'Engle  v.  Florida  Cent.  R. 

Rep.  14.  Co.,  14  Fla.  266. 

Aniwer  to  Application.  —  Where  a  pe-  4.  Crawford  v,  Ross,  39  Ga.  44;  Cin- 

tltion  for  removal  is  answered  at  great  cinnati,  etc.,  R.  Co.  v,  Sloan,  31  Ohio 

length  by  the  receiver  without  his  hav-  St.    i,  citing  Penn    v.   Whitehead,   12 

ing  made  any  objection  to  the  petition  Gratt.    (Va.)   83;    Walters    v,   Anglo- 
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XVn.  ACTI0K8  ON  Beceive&s'  B0VD8  —  1.  The  Bemedy. — 
Recourse  against  the  sureties  of  a  receiver  can  only  be  had  by  an 
independent  action  at  law  unless  they  have  a  part  of  the  trust  fund 
in  their  hands,*  or,  as  is  sometimes  provided  by  statute,  a  pro- 
ceeding in  the  receivership  suit  may  be  initiated.* 

American    Mortg.,  etc.,  Co.,  50  Fed.  against  them,  that  its  prosecution  may 

Rep.  318.  be  enjoined.     Kerr  on  Rec.  (Bispham's 

The  Mississippi  Code  contains  an  ex-  ed.)  276;  Walker  v.  Wild,  i  Madd.  528; 

press    provision    permitting    the    dis-  Dawson  v.  Raynes.  2  Russ.  466. 

charge  of  receivers  in  vacation.     Code  From  Walker  v.  Wild,  i  Madd.  528, 

Miss.  1892,  §  576.  it  seems  that  the  court  may,  upon  an 

Venue    of    Application.  —  Where    the  application    of  this   kind,    indulge  a 

jurisdiction   of   the   court  having   the  surety   by  allowing  him   to  pay   the 

power  to  appoint  in  vacation  includes  amount  in   instalments,  the  costs  on 

two  or  more  counties  of  the  state,  the  the  application  being  charged  against 

removal  in  vacation  may  be  had  in  any  him.     Where  a  surety   has  paid  the 

county  within  the   district,   regardless  amount  which  the  receiver  has  not  ac- 

of  that  in  which  the  action  is  pending,  counted  for,  he  may  make  application 

and  although  the  probate  judge  is  au-  in   the   receivership   aciion    to  be  in- 

thorized  to  act  whenever  no  judge  is  demnified  out  of  any  balance  due  the 

present  in  a  county.     Cincinnati,  etc.,  receiver.     Glossop  zf.  Harrison,  Coop.  / 

k.  Co.  V.  Sloan,  31  Ohio  St.  i.  Eld.  62. 

In  an  Action  Pending  Before  a  Federal  IftheBnretiesHaveTliemBelvMBeceiTed 
BiBtrict  Jndgd,  if  he  is  not  to  be  found  the  Tmst  Fnnds,  or  a  portion  thereof, 
in  his  district,  a  judge  of  the  circuit  they  are  to  that  extent  amenable  to  the 
court  has  jurisdiction  at  chambers  court  before  which  the  receivership 
to  hear  the  application  for  removal,  action  is  pending  and  may  be  sum- 
Walters  V.  Anglo-American  Mortg.,  manly  proceeded  against  therein, 
etc.,  Co.,  50  Fed.  Rep.  316.  Thurmanz;.  Morgan,  79Va.  367;  Wash- 

1.  Black  ?/.  Gentery,  119  N.  Car.  502;  ington  Bank  v.  Creditors,  86  N.  Car. 

Atkinson    v.    Smith,    89    N.    Car.    72;  323,  cited  in  Atkinson  v.  Smith,  89  N. 

Washington  Bank  v.  Creditors,  86  N.  Car.  72. 

Car.  326;  Thurman  v.  Morgan,  79  Va.  In  Black  v.  Gentery,  119  N.  Car.  502, 

367.     But  see  Williamson  v,  Wilson,  i  the   proper  procedure   is  thus  stated: 

Bland  (Md.)  418,   where  the  court  in  "  Sureties  upon  the  bond  of  a  receiver 

discussing  the  various  remedies  for  ob-  do  not  become  parties  to  the  suitor 

taining  money  wrongfully  withheld  by  officers  of  the  court  by  reason  thereof. 

a  receiver  said  that  the  party  aggrieved  Their  liability  can  only  be  maintained 

has  the  choice  of  three  remedies.     He  and  enforced  by  an  independent  action 

may  proceed  against  the  receiver  in  a  in  which  they  have  the  constitutional 

summary  way  by  attachment  for  con-  right  of  trial  by  jury.     They  cannot  be 

tempt,  or  he  may  put  his  bond  in  suit  summarily   proceeded    against  by  an 

by  a    scire    facias    in    the     court    of  order  to  show  cause,  or  motion  in  the 

chancery  having  charge  of  the  receiver-  cause,  unless  they  have  a  part  of  the 

ship  cause,  or  he  may  bring  an  action  trust  funds  in  their  hands,  and  then 

at  law  to  charge  the  receiver  and  his  only  to  the  extent  of  such  funds." 

sureties.  Vacating  the  Seoognizance.  —  Sureties 

Beoeiver  as  Party.  —  Judgment  for  the  for  a  receiver  cannot  be  discharged  on 

amount  due  may  be  had  against  the  re-  their  own  request,  but  only  on  applica- 

ceiyer  by  a  proceeding  in  the  pending  tion  of    the  parties  whose  rights  the 

suit,  and  if  such  action  has  been  taken  bond  was  given  to  protect.     Griffith  v. 

he  is  not  a  necessary  party  to  the  action  Griffith,  2  Ves.  401. 

at  law  against  the  sureties.     Black  v.  A  receiver  being  appointed  for  the 

Gentery,  119  N.  Car.  502.  benefit    of    all    parties    to    the   cause 

Application  by  Surety  in  Pending  Bait,  should,  on  moving  to  vacate  his  recog* 

—  Where   the   amount   due    has  been  nizance,  give  notice  to  all.     Browns', 

ascertained  the  sureties  may  file  a  peti-  Perry,  i  Ch.  Chamb.  COnt.)  253. 

tion  in  the  pending  suit  asking  permis-  2,  .State   Bank   v.  Duncan,  52  Miss 

sion  to  pay  it  into  court,   and   if  an  740,   overruling   Smith    v,    Everit,    50 

action    at  law   has   been   commenced  Miss.  575,  wherein  such  legislation  was 
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2.  Conditions  Precedent.  —  Leave  to  sue  on  the  receiver's  bond 
must  be  obtained  from  the  court  by  which  the  receiver  was 
appointed/  and  before  leave  is  granted  the  receiver  will  be  com- 
pelled to  account,  if  practicable,  that  the  amount  for  which  the 
sureties  are  liable  may  be  thus  ascertained.* 

XVni  Appeal  akb  Beyiew  —  1.  Orders  Appointing,  Vacating 
Appointment,  Discharging,  etc,  —  a.  General  Rule  as  to 
Appealability.  —  In  the  United  States,  either  upon  the  ground 
that  the  appointment  of  a  receiver  neither  settles  nor  prejudices 
rights  but  is  resorted  to  merely  for  the  purpose  of  preserving  the 
property  in  controversy  pending  the  litigation,  or  because  appeals 
lie  only  from  final  judgments,  an  order  appointing  a  receiver, 
refusing  to  appoint,  or  upon  a  motion  to  vacate  an  appointment, 
being  merely  interlocutory  and  usually  discretionary,  is  not 
appealable  or  reviewable  on  error.^ 

held   unconstltulionaL        Approved  in  Indiana.  —  Wood   r.  Brewer,  9  Ind. 

Walker  v.   State,    53   Miss.    532,    and  86;     Fuller  v.    Adams,    12    Ind.   559; 

Brunini  v.  Pera,  54  Miss.  649.  Brinkman  v,  Ritzinger,  82  Ind.  358. 

1.  Atkinson  v.  Smith,  89  N.  Car.  72;  Kansas,  — Boyd  z.  Cook,  40  Kan. 
Ludgater  v.  Channell,  3  Macn.  &  G.  -675;  Hottenstein  v.  Conrad,  5  Kan.  252; 
175.  See  also  Davis  v.  Snead,  33  Kansas  Rowing  Mill  Co.  v.  Atchison, 
Gratt.  (Va.)705.  etc.,  R.  Co.,  31  Kan.  91. 

**  The  regular  course  of  procedure,  ac-  Keyitucky,  —  Maysville,  etc.,  R.  Co. 

cording  to  well-settled  practice  ia  cases  t/.  Punnett,  15  B.  Mon.  (Ky.)  48. 

like  this,  is  lo  proceed  against  the  re-  Maryland.  —  Hull  ».  Caughy,  66  Md. 

ceiver  in  the  first  instance,  and  if  he  104. 

shall  fail  in  the  proper  discharge  of  his  Missouri.  —  Greeley  v.  Missouri  Pac. 

duty  within  the  scope  of  his  bond,  then  R.  Co.,   123  Mo.  157;  Merriam  v.  St. 

to  obtain  leave  of  the  court  to  sue  upon  Louis,  etc.,  R.  Co.,  126  Mo.  445, 

his  bond."     Atkinson  v.  Smith,  89  N.  Montana,  —  Cotter      v.     Cotter,     16 

Car.  72.  Mont.  63;  Stebbins  v.  Savage,  5  Mont. 

Clerk  of  Court  as  Receiver.  —  Where  253;  Wilson  v.  Davis,  i  Mont.  98. 

the  clerk  of  the   court   has  been    ap-  Nevada,  —  Meadow  Valley  Min.  Co. 

pointed  receiver  over  the  estate  of  a  v,  Dodds,  6  Nev.  263. 

minor  under  Code  Civil  Procedure  of  New  York.  —  McKelsey  t/.  Lewis,  (N. 

North  Carolina,  §  1585,  his  official  bond  Y.  Super.  Ct.)  3  Abb.  N.  Cas.  (N.  Y.) 

becomes  liable  for  any  neglect,  miscon-  64;  Sheldon  v.  Weeks,  2  Barb.  (N.  Y.) 

duct,  and  misbehavior  on  his  part,  and  533;  Connolly  v.  Kretz,  78  N.  Y.  620; 

may  be  sued  upon  as  in  other  cases.  Dawson  v.    Parsons,    137   N.    Y.    605, 

under  section    1883,    without  leave  of  (Supm.  Ct.  Gen.  T.)  51  N.  Y.  St.  Rep. 

court  being  first  obtained.     Boothe  v.  930;  Siney  v.  New  York  Consol.  Stage 

Upchurch,     no    N.     Car.     62.    citing  Co.,  (Supm.  Ct.  Gen.  T.)  18  Abb.  Pr. 

Board  of  Education  v.Baieman,  102  N.  (N.   Y.)  435;    National   Park   Bank  v. 

Car.  52.  Goddard,    131   N.   Y.  494.  affirming  62 

2.  French  v.  Dauchey,  134  N.  Y.  543,  Hun  (N.  Y.)  31:  Fellows  v.  Heermans, 
affirming  57  Hun(N.  Y.)  100;  Washing-  (Ct.  App.)  13  Abb.  Pr.  N.  S.  (N.  Y.)  i. 
ton  Bank  v.  Creditors,  86  N.  Car.  323;  O^/V?.  —  Eaton,  etc.,  R.  Co.  v,  Var- 
Ludgater  v.  Channell,   15  Sim.  479»  3  "un^.  10  C>hio  St.  623. 

Macn.  &  G.  175.     See  also  Dawson  v.        Pennsylvania,  —  Holden  v.  M'Makin, 

Raynes,  2  Russ.  466.  i  Pars.  Eq.  Cas.  (Pa.)  287. 

8.  Gz//>rmfl.  —  Emeric  r.  Alvarado,         TV^jj.  —  East,    etc.,  Texas  Lumber 

64  Cal.  529.  Co.  V.  Williams,  71  Tex.  444.     ' 

District  oj   Columbia,  —  Emmons   v.         United  States.  —  Milwaukee,  etc.,  R. 

Garnett,  18  D.  C.  52.  Co.  v.  Soulier,  154  U.   S.  540;  Forgay 

///i«wj.—Coatesr.  Cunningham,  80  v.  Conrad,  6  How.  (U.  S.)  201;  Grant 

111.  468;  Martin  v.  Cole,  63  111.    App.  v.  Phoenix  Mut.  L.  Ins.  Co..  106  U.  S. 

452;  Farson  v,  Gorham,  117  111.  137.  429;  American  Constr.  Co.  v.  Jackson- 
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From  Orden  Eemoying  and  Diichairging  Baoeiver.  —  This  rule  is  also 
applicable  to  interlocutory  orders  touching  the  removal  or  dis. 
charge  of  receivers,  which  orders  being  usually  of  a  discretionary 
character  are  not  appealable.* 

b.  Order  Final  in  Effect.  —  In  other  cases,  while  the  general 
rule  as  to  the  interlocutory  nature  of  the  order  and  the  discretion 
of  the  court  in  making  it  is  recognized,  yet  the  courts  proceed 
upon  the  ground  that  the  effect  produced  by  an  order  in  a  chancery 
suit  upon  the  rights  and  interests  of  the  parties  is  a  better  test  as 
to  whether  it  constitutes  an  interlocutory  order  or  a  final  decree 
than  the  mere  stage  of  the  cause  at  which  the  order  is  made,  and 
hold  that  whenever  a  legal  right  is  divested  by  such  an  order  an 
appeal  lies  to  determine  whether  it  is  legal  or  unauthorized,  and 
that  an  order  appointing  a  receiver  which  takes  from  a  party  a 
possession  to  which  he  is  entitled  is,  under  this  principle,  final  as 
to  him  and  appealable.*     A  decree  to  be  final  must  leave  the  case 

ville.  etc.,  R.  Co.,  148  U.  S.  372;  High-  of  an  account  by  him,  for  the  passing 

land*  Ave.,  etc.,  R.  Co.  v.  Columbian  of  his  account  when  rendered,  or  the 

Equipment  Co.,  168  U.  S.  627;  Eastern  canceling  of  his  bond,  and  for  the  pay- 

Bldg.,  etc.,  Assoc,  v,  Denton,  31  U.  S.  ment  into  court  of  any  surplus  remain- 

App.  187.  ing  in  his  hands,  etc.,  is  not  a  final  and 

Appointment  by  Comptroller  of  Cnrrenoy.  appealable  order;  New  York,  etc.,  Tel. 

—  The  power  vested  in  the  comptroller  Co.  v,  Jewett,  115  N.  Y.  166;  Farson  ». 
of  the  currency  to  determine  the  ques-  Gorham,  117  111.  137;  Washington  City, 
tion  of  the  insolvency  of  a  national  etc.,  R.  Co.  v.  Southern  Maryland  R. 
bank  and  to  appoint  a  receiver  therefor  Co.,  55  Md.  153;  Cain  i\  Warford,  7 
is  a  discretionary  one  and  not  review-  Md.  282.  See  also  R.  Frank  Williams 
able  by  the  courts.  Washington  Nat.  Co.  v.  U.  S.  Baking  Co.,  86  Md.  475; 
Bank  ».  Eckels,  57  Fed.  Rep.  870.  Hull  v,  Caughy,  66  Md.  104. 

Federal  Question  —  Error  to  State  Court.  Maryland  Statute.  —  Where  the  order 

—  The  appointment  of  a  receiver  in  a  appealed  from  does  more  than  dis* 
foreclosure  suit  does  not  deprive  a  de-  charge  the  receiver  and  directs  per- 
fendantof  its  property  within  the  mean-  sonal  property  to  be  delivered  to 
ing  of  the  Constitution  of  the  United  another  as  administrator  pendente  lite^ 
States,  and  does  not  raise  a  real  as  dis-  necessarily  determining  the  right  of 
tincL  from  a  fictitious  federal  question  the  administrator  to  receive  and  hold 
so  as  to  justify  a  writ  of  error  to  the  the  estate,  and  is  an  adjudication  on 
state  court.  St.  Louis,  etc.,  R.  Co.  v,  the  point  litigated  in  the  court  below, 
Missouri.  156  U.  S.  478:  Missouri  Pac.  it  is  properly  reviewable  under  an 
R.  Co   V,  Fitzgerald,  160  V,  S.  556.  act   which    provides  an   appeal    from 

English  Practice  —  Appeal  from  Inter-  orders  directing  the  (layment  of  money 

lootttory  Orders. —  Under    the   English  or    the    delivery  of    property    except 

practice  an  order  appointing  a  receiver  where  such  payment  or  delivery  is  to 

is  appealable  without  the  aid  of  such  a   receiver.     Cain  v.    Warford,   7  Md. 

considerations  as  often  control  the  de-  282.     See  also  France  v.  Peerless  Refin- 

cision  in   the   United   States,   because  ing  Co.,  15  Ohio  Cir.  Cl   232,  8  Ohio 

there  interlocutory  orders  are  appeal-  Cir.  Dec.  261. 

able.     Forgay  v.  Conrad,  6  How.  (U.        2.  The  Doetrino  of  these  cases  is  that 

S.)  201;  Sanders  v,  Christie,   z  Grant  though  the  order  appointing  the  re- 

Ch.    (U.    C.)    137,    citing    Fogarty    v,  ceiver  is  not  final  in  the  proceeding  it 

Burke,  2  Dr.  &  War.  580,  2  Dan.  Ch.  is  final  in  its  consequences,  as  where 

Pi.  &  Pr.  (9th  ed.)  1492.     See  also  Evans  it  decides  upon  the  title  to  the  right  and 

r.  Coventry,  5  De  G.  M.  &  G.  911.  possession  of  property  involved  in  the 

1«  Colgate   V.  Michigan  Lake  Shore  litigation,  and  under  it  the  party  is  en- 

R.  Co.,  28  Mich.  288,  holding  that  an  titled  to  immediate  execution  thereof. 
order  directing  the  discharge  of  the  re-        Louisiana.  —  In  re  Moss  Cigar  Co., 

ceiver  and  providing  for  the  rendering  50  La.  Ann.  789. 
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in  such  a  condition  that  if  there  can  be  an  affirmance  the  court 
below  will  have  nothing  to  do  but  to  execute  the  decree  it  has 

Michigan,  ^^htvfi^    v,  Campau,    14  v.  Bear  Lake,  etc.,  Water- Works,  etc., 

Mich.  458;  Barry  v.  Brlggs,  22  Mich.  Co..   16  Uuh  440.     See   also  Baird  v. 

201;    Taylor  v.  Sweet,  40  Mich.   736;  Cumberland,  etc.,  Turnpike  Co.,  i  Lea 

McCombs  V.  Merryhew,  40  Mich.  721;  (Tenn.)    397,    wherein,    after  holding 

Webber  z'.  Randall,  86  Mich.  58;  Hallt/.  that  an  interlocutory  order  appointing 

Wayne  Circuit  Judge,  iii  Mich.  395;  a  receiver  could  not  be  superseded,  it 

Perrin  v.  Lepper,  56  Mich.  352;  Simon  was  said  that  it  would  be  otherwise  if 

V.  Schloss,  48  Mich.  233.  the  action  of  the  court  results  in  the 

New  York,  —  Verplanck  v,  Mercan-  execution    of    a    decree    adjudicating 

tile  Ins.  Co.,  2  Paige  (N.  Y.)438,  which  rights  in  advance  of  a  final  hearing, 

was  an  appeal  to  the  chancellor.  A  Leading  Case,  which  throws  much 

Tennessee, — To  the  same  effect,  Rich-  light  upon  the  principle   involved,  is 

mond  V,  Yates,  3  Baxt.  (Tenn.)  205;  Barry  v,  Briggs,  22  Mich.  201,  wherein 

Morford  v,  Hamner,  3  Baxt.  (Tenn.)  the  court  says:  "There  is  no  analogy 

391;    Downing  v,  Dunlap  Coal,   etc.,  between  receiverships  in  ordinary  part* 

Co.,  93  Tenn.  221.  nership  cases,  or  in  tenancies  in  com* 

I7tah.  —  Ogden  City  v.  Bear  Lake,  mon,   as  in   Duncan    v,  Campau,   15 

etc.,  Water-Works,  etc.,  Co.,  16  Utah  Mich.  415,  and  receiverships  in  cases 

440.     See  also  U.  S.  zr.  Church  of  Jesus  like   the    present.      In   both  of  those 

Christ,  etc.,  5  Utah  361.  classes  of  cases  there  is  no  one  who  has 

f^irginia,  —  Shannon  v.  Hanks,  88  any  exclusive  right  to  control  or  man- 
Va.  338,  under  code  provision  allowing  age  the  property,  and  when  the  parties 
an  appeal  in  any  case  in  chancery  cannot  agree  to  act  together,  the  inter- 
wherein  there  is  a  decree  or  order  re-  position  of  some  other  agency  is  neces- 
quiring  the  possession  of  the  property  sary  to  secure  any  care  of  the  property 
10  be  changed;  Smith  v.  Butcher,  28  whatever.  Between  tenants  in  com- 
Gratt.  (Va.)  144.  mon  there  is  no  divestiture  of  any  title, 

IVest  Virginia,  —  Under  statutory  and  none  of  any  lawful  exclusive  pos- 
provision  similar  to  that  in  Virginia  session.  As  between  quarreling  part- 
permitting  an  appeal  from  an  order  ners,  the  interference  is  one  of  absolute 
changing  the  title  or  possession  of  prop-  necessity  to  preserve  and  manage  the 
erty.  Hutton  v.  Lock  ridge,  27  W.  Va.  fund  for  any  purpose.  But  a  sole 
435;  Ruffner  v,  Mairs,  33  W.  Va.  655;  surviving  partner  has  all  the  right  at 
Wagner  v,  Coem,  41  W.  Va.  351;  law  which  exists  anywhere,  and  he 
Grantham  v,  Lucas,  15  W.  Va.  431;  cannot  be  at  variance  with  himself.  If 
Beard  v.  Arbuckle,  19  W.  Va.  142;  Har-  any  occasion  arises  for  interfering  with 
ris  V,  Hauser,  26W.  Va.  601.  Whether  him,  it  can  only  be  from  his  gnevous 
the  property  Involved  is  real  or  per-  misconduct  or  incapacity,  and  not  from 
sonal  estate.  Ruffner  v,  Mairs,  33  W.  any  ordinary  necessity  to  provide  a 
Va.  655,  which  was  doubted,  however,  custodian  of  property  remaining  mas- 
in  Wagner  v,  Coen,  41  W.  Va.  351,  un-  terless.  Whether  even  in  partnership 
der  the  terms  of  the  statute  in  question,  cases  and  tenancies  in  common  there 

Wlien  the  Order  Is    Interlooutory    in  may  not  be  cases  where  an  appeal  will 

Effect  as  well  as  in  fact,  however,  as  lie  from  the  appointment  of  a  receiver, 

where  the    appointment  is  sought  as  may  be  a  question  to  be  considered  when 

ancillary     to     other    equitable    relief  there  is  occasion   for  it.     In  Kirby  v, 

merely,    and    does    not    divest    legal  IngersoU,  i   Dougl.  (Mich.)  477,  where 

rights,  or  does  not  change  the  title  or  an  assignment  by  one  partner  against 

possession  of  property  under  a  statute  the  rights  of  the  other  was  assailed, 

permitting  an  appeal  in  such  a  case,  it  and  the  court  of  chancery,  by  an  inter- 

is  not  appealable.     Duncan  t/.  Campau,  locutory  order,   required  the  assignee 

15  Mich.  415;  Webber  v,  Randall,  86  to  transfer  the  assets  to  a  partnership 

Mich.  58;  Brown  v.  Vandermeulen,  41  receiver,   the    cause    was    entertained 

Mich.  418,  holding  that  where  property  on  appeal  by  the  Supreme  Court,  and 

is  already  out  of  the  hands  of  the  de-  decided  on   the  merits.     It   does   not 

fendant  and  in  those  of  a  trustee,  an  appear   from   the  report   whether  the 

order  superseding  the  trustee  by  a  re-  question   of  jurisdiction  was   mooted, 

ceiver  is  merely  interlocutory;  Harris  but  the  order  was  one  which  divested 

If.  Hauser,  26  W.  Va.  601;  Ogden  City  the  assignee  of  his  title  and  avoided  the 
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already  made,^  and  when  the  decree  appointing  a  receiver  is  of 
such  a  character  it  is  appealable  though  something  is  left  to  be 
done  in  executing  the  decree.' 

c.  Statutory  Appealability.  —  In  many  cases  such  orders 
are  appealable  under  statutes  which  create  an  exception  to  the 
general  rule  that  appeals  lie  only  from  final  judgments,  and  give 
an  appeal  from  an  order  appointing  or  refusing  to  appoint  a 
receiver  without  awaiting  the  final  determination  of  the  cause  in 
which  such  order  is  made.' 

Ordero  Affecting  Sabstaatial  Bights.  —  In  other  cases  orders  appoint- 
ing, refusing  to  appoint,  or  vacating  the  appointment  of  receivers 

assignment,  and  in  that  respect   op-  Where  a  Beceiver  Is  Appointed  on  the 

erated  directly  on  a  vested  interest."  Hearing  of  the  pending  cause  it  is  a  final 

In   the    Federal  Courts  the  doctrine  order,    and    appealable,  even  though 

stated  in  the  text  is  recognized  and  ap-  the  record  shows   no  ad j  udication  of 

plied,  and  the  appealable  character  of  the  matter  in  litigation  such  as  should 

an  order  appointing  a  receiver  depends  follow  such  hearing.     Morcy  v.  Grant, 

upon  the  ef!ectof  the  order  upon  rights  48  Mich.  326. 

involved  rather  than  upon  the  particu-  8.  See  the  codes  and  statutes  of  the 

lar  stage  of  the  cause  at  which  the  various  states,  and  for  application  of 

order  was  made.     See  generally  Win-  such  statutes  see  Mathis  v.  Weaver.  94 

throp  Iron  Co.  v.  Meeker,   109  U.  S.  Ga.   730;    Nusbaum   v.  Locke,  53  111. 

180;  Grant  v.  Phoenix  Mut.  L.  Ins.  Co.,  App.  242;  Wabash  R.  Co.  v.  Dykeman, 

106  U.  S.  429;  St.  Louis,  etc..  R.  Co.  z\  133  Ind.  56;  Dale  v,  Kent.  58  Ind.  5S4; 

Missouri,  156  U.  S.  478.  Goldsmith  :.  Fechheimer,  (Ky.  1894)  28 

1.  Dainese  v,  Kendall,  119  U.  S.  53.  S.  W.  Rep.  21;  R.  Frank  Williams  Co. 

2.  Arnold  v.  Sinclair,  11  Mont.  556;  v,  U.  S.  Baking  Co.,  86  Md.  475;  Kerr 
Forgay  r.  Conrad,  6  How.  (\J.  S.)  201,  r.  Potter,  6  Gill  (Md.)  404;  Buckley  r. 
wherein  it  is  held  a  decree  must  be  re-  George,  71  Miss.  580;  Coates  r.  Wilkes, 
garded  as  final  to  a  certain  extent,  and  92  N.  Car.  376;  Stone  v.  Stone,  18  Te.\. 
to  authorize  an  appeal  therefrom,  when  Civ.  App.  80;  Carter  v.  Carter.  (Tex. 
it  decides  the  right  to  property  in  con-  Civ.  App.  1897)  40  S.  W.  Rep.  1030. 
test,  and  directs  it  to  be  delivered  by  Xotion  to  Vacate.  —  Although  an  ap* 
the  defendant  to  the  complainant,  and  peal  is  allowed  from  an  order  appoint- 
the  latter  is  to  have  the  decree  carried  ing  a  receiver,  by  statute,  this  gives 
into  execution,  and  that  it  is  imma-  no  appeal  from  an  order  refusing  10 
terial  that  the  accounts  between  the  rescind  the  appointment.  R.  Frank 
parties  remain  to  be  adjusted  by  further  Williams  Co.  v.  U.  S.  Baking  Co.,  86 
decree;  that  this  rule,  however,  does  Md.  475;  Hull  v.  Caujhy,  66  Md.  104: 
not  extend  to  the  cases  of  orders  such  Stockley  v,  Thomas,  (Md.  1899)  43  All. 
as  are  frequently  and  necessarily  made  Rep.  766. 

in  the  progress  of  a  cause,  whereby  (hrder  of  Semoyal.  —  The  statute  per- 

money  is  directed  to  be  paid  into  court  mitting  an  appeal  from  an  interlocutory 

or  property  to  be  delivered   to  a  re-  order  appointing  a  receiver  does  nor 

ceiver,  etc.,  for  such  orders  are  inter-  justify  an  appeal  from  an  order  remov- 

locutory  only,  and  intended  to  preserve  ing  one   as   receiver    and    appointing 

the  subject-matter  in  dispute  and  keep  another  in  his  place.       International 

it  within  the  control  of  the  court  until  Bldg.,  etc.,   Union  v.   McGonigle,  72 

the  rights  of  the  parties  can  be  adjudi-  111.  App.  399.     See  also  Siney  r.  New 

cated.  York  Consol.   Stage   Co.,  (Supm.  Cl 

So  an  order  refusing  to  appoint  a  re-  Gen.  T.)  28  How.  Pr.  (N.  Y.)  481. 

ceiver  of  the  rents  of  mortgaged  prop-  And  such  an  appeal  will  not  lie,  even 

erty,   after  decree  of  foreclosure  and  under  a  statute  permitting  an   appeal 

sale    thereunder,    and   approval   of  a  from  an  order  appointing,  removing, 

master's  report  showing  a  deficiency,  refusing  to  appoint,  or  to  remove  a 

is  appealable.     Wright  r.  Case,  69  111.  receiver.      State    r.    Superior    Ct.,    7 

App.  535.  Wash.  74. 
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are  held  to  be  appealable  as  orders  affecting  substantial  rights.^ 
Froritio&al  Eemedy  —  Special  Prooeeding.  —  An  order  appointing  or 
refusing  to  appoint  a  receiver  is  held  to  be  appealable  under  a 
statute  providing  an  appeal  from  an  order  granting  or  refusing  a 
provisional  remedy  or  from  an  order  affecting  a  substantial  right 
made  in  a  special  proceeding.* 
d.  Review  on  Appeal  from  Final  Decree.  —  From  what 

has  been  said  it  sufficiently  appears  that  where  the  order  is  inter- 
locutory and  as  such  is  not  appealable,  it  may  be  reviewed  when 
properly  brought  before  the  court  on  appeal  from  the  final  decree,* 
subject  however  as  in  other  cases  to  the  rule  stated  infra^  as  to 

1.  Callanan  v.  Shaw,   19  Iowa  183;  ute,   and    if    the    order    is    final    the 

Brown  v.  Harper,  54  Iowa  546;  Rich-  Supreme  Court  cannot  review  it  unless 

ards  V,  Burden,  31  Iowa  305;  Adair  v.  a  franchise  is  involved.     Chicago  Steel 

Wright.  x6  Iowa  385;  Knight  v,  Nash,  Works  v.  Illinois  Steel  Co.,  153  111.  9; 

22  Minn.  453;  Dollard  v.  Taylor,  33  N.  Chicago  L.  Ins.  Co.  r.  Auditor,  100  111. 

Y.  Super.  Ct.  496;  Heroy  v.  Gibson,  10  478;    American    Bldg,,    etc.,    Soc.    v. 

Bosw.  (N.  Y.)  591.  People,  161  111.  412, 

In  Afississippi,  while  it  was  held  that  2.  State  v.  Egan,  62  Minn.  280; 
an  appeal  would  not  lie  from  an  order  Folsom  v,  E\ans,  5  Minn.  418;  Grant 
vacating  the  appointment  of  a  receiver  v.  Webb,  21  Minn.  39;  In  re  Graeflf,  30 
(Hanon  v.  Weil.  69  Miss.  476),  under  Minn.  359;  /«  r^  Jones,  33  Minn.  405; 
a  later  provision  of  the  code  requiring  McCord  v.  Weil,  33  Neb.  869,  overruling 
the  execution  of  a  bond  by  the  party  the  same  case  in  29  Neb.  682;  Mercantile 
applying  for  the  appointment,  where  Trust  Co.  v.  Etna  Iron  Works,  4  Ohio 
the  appointment  is  sought  without  Cir.  Ct.  579,  2  Ohio  Cir.  Dec.  718;  Cin- 
notice  to  the  opposite  party,  it  is  held  cinnaii,  etc.,  R.  Co.  v.  Sloan,  31  Ohio 
that  a  revocation  of  the  appointment  is  St.  i;  Cinci^nnati,  etc.,  R.  Co.  v.  Duck- 
equivalent  to  a  judgment  that  the  worth,  2  Ohio  Cir.  Ct.  518,  i  Ohio  Cir. 
obligor  and  sureties  on  such  a  bond  are  Dec.  618. 

Mable  for  some  amount  of  damage,  and  In  Emeric  v.  Alvarado,  64  Ca^.  529. 

therefore  affects  their  rights  and  is  ap-  it  was  pointed  out  that  while  in  the 

pealable.       Pearson    v,    Kendrick,   74  early  case  of  Williamson  t;.  Monroe,  3 

Miss.  235.  Cal.  385,  it  did  not  appear  from  what 

In  New  York  an  appeal  is  held  to  lie  the  appeal  was  taken,    it  might  still 

from  the  special  term  to   tb'^   general  have  been   taken  from   the  order  ap- 

term,  even    in    discretionary    orders,  pointing  the  receiver,  as  the  practice  act 

though  in  such  orders  the  judgment  of  in   force   when  that  case  was  decided 

the    general    term    is    final.      Turner  allowed    an    appeal    from    any   order 

V.  Crichton,    53  N.  Y.  641;  Ostrander  made  affecting  a  substantial  right  in  an 

V.  Weber,  114  N.  Y.  95;    Connolly  v.  action  or  special  proceeding. 

Kretz,  78  N.  Y.  620.     See  also  Wither-  3.  See  article  Appeals,  vol.  2,  p.  90, 

bee  f.  Witherbce,  17  N.  Y.  App.  Div.  as   to  review   of  interlocutory   orders 

181.  generally  on  appeal   from   final  judg- 

But  the  discretion  of  the  court  at  the  ment.  And  see  also  Tomlinson  v.  Ward, 

special  term  in  appointing  a  receiver  2  Conn.  396;  Parson  2/.  Gorham.  117  111. 

is  held  to  be  reviewable  by  the  general  137;  Coates  r.  Cunningham,  80  111.  467; 

term  and  the  Cuurt  of  Appeals  where  Boyd  v.  Cook,  40  Kan.  675:  Goldsmith 

the  order  involves  the  deprivation  of  v,   Fechhcimer.    (Ky.   1894)  28   S.    W. 

the  corporation  of  its  corporate  fran-  Rep.  21;  McCord  v.  Weil,  29  Neb.  682; 

chises.     People  r.  Atlantic  Mut.  L.  Ins.  Zieverink  v.  Kemper,  50  Ohio  St.  208; 

Co.,  74  N.  Y.  177;  Atty.-Gen.  v.  North  Carter  r.  Carter,  (Tex.  Civ.  App.  1897) 

America  L.  Ins.  Co.,  82  N.  Y.  172.  40  S.  W.  Rep,  1030. 

In  Illinois  an  interlocutory  order  ap-  Upon  BismisBing  an  Action  on  the  mo- 
pointing  a  receiver  can  only  be  taken  tion  of  the  plaintiff,  a  motion  by  the 
to  the  Appellate  Court,  and  by  appeal  defendant  to  dismiss  the  receiver  and 
ia  the  manner  prescribed  by  the  stat-  restore  the  property  taken  out  of  his 
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the  extent  to  which  discretionary  orders  will  be  subjected  to 
review.* 

Failura  to  Appeal  from  Final  Jndgmant.  —  Parties  who  have  not  pros- 
ecuted  an  appeal  from  the  final  judgment  in  which  a  receiver  is 
appointed  for  the  purpose  of  carrying  the  judgment  into  execu- 
tion cannot  complain  of  the  appointment  thereafter.* 

e.  Supersedeas  or  Bill  of  Review.  —  Where  the  appoint- 
ment of  a  receiver  is  within  the  power  of  the  court  its  order  will 
not  be  revised  by  a  supersedeas,^  at  least  where  the  order  is  inter- 
locutory in  effect  and  does  not  divest  rights  or  dispose  of  posses- 
sion in  advance  of  the  final  decree.*  And  it  is  held  that  that 
which  cannot  be  done  directly  by  appeal  or  supersedeas  cannot 
be  accomplished  indirectly  by  the  circuitous  mode  of  a  bill  of 
review.* 

/.  Certiorari.  —  It  has  been  held  in  a  few  jurisdictions  that 
where  no  appeal  is  given  by  statute  from  an  interlocutory  order 
appointing  a  receiver  such  order  may  be  reviewed  by  certiorari, 
the  inquiry  in  such  a  case  however  being  confined  to  a  consider 
ation  of  the  mere  power  of  the  court  to  make  the  appointment* 

hands  must  be  granted  as  a  necessary  receiver.     Baird  v.  Cumberland,  etc., 

consequence.      CampbeU  v,  Eversole,  Turnpike    Co.,    i     Lea    (Tenn.)   395; 

(Ky.  1896)  38  S.  W.  Rep.  486.  Bramley  v.  Tyree,  i  Lea  (Tenn.)  533; 

Where  Appeal  from  Order  Is  Permissible.  Roberson  v.  Roberson,  3  Lea  (Tenn.)  51. 

—  An  interlocutory  order  appointing  a  4.  See  Baird  v.  Cumberland,  etc., 
receiver  is  held  to  be  reviewable  on  ap-  Turnpike  Co.,  i  Lea  (Tenn.)  397; 
peal  from  the  final  judgment,  although  Richmond  v,  Yates,  3  Baxt.  (Tenn.) 
by  statute  an  appeal  might  have  been  205;  Morford  v.  Hamner,  3  Baxt. 
taken    from   the    interlocutory  order.  (Tenn.)  391. 

Buchanan  v.  Berkshire  L.  Ins.  Co.,  96  But  where  upon  the  issues  a  receiver 

Ind.  510;  Hutchison  v.  Michigan  City  could  not  have  been  appointed  at  all, 

First   Nat.    Bank,    133   Ind.   271.     See  or  until  the  issues  were  settled  which 

also  Byrne  v.  Lake  Charles  First  Nat.  justified  it,  or  other  adjudications  were 

Bank,  (Tex.  Civ.  App.  1899)  49  S.  W.  made  which  affirmatively  settled  rights. 

Rep.  706.  and  which  orders  were  being,  or  about 

From  Order  Made  After  Final  Jadgment.  to  be,   executed,  to  the   prejudice  of 

—  On  an  appeal  from  an  order  made  parties  still  litigating  these  issaes, 
after  final  judgment  directing  a  re-  then  the  order  appointing  a  receiver 
ceiver  to  pay  moneys  in  his  hands  over  may  be  superseded.  Downing  v.  Dun- 
to  the  prevailing  party,  it  is  held  that  lap  Coal,  etc.,  Co.,  93  Tenn.  221;  Rich- 
the  appellate  court  cannot  review  the  mond  v,  Yates,  3  Baxt.  (Tenn.)  204. 
order  appointing  the  receiver.  Whit-  6.  Johnston  2'.  Manner,  2  Lea  (Tenn.) 
ney  v.  Buck  man,  26  Cal.  454.  it,  referring  also  to  the  general  priod- 

1.  See  infra,  I,  Discretion,  pie  that  a  bill  of   review  will   not  lie 

2.  Zieverink  v,  Kemper,  50  Ohio  St.     from  an  interlocutory  order. 

208.     See   supra^    VIII.    Collateral  and  6.  La  Soci6t6  Francaise,  etc.,  v.  Dis- 

Direct  Attack  on  Order  of  Appointment,  trict    Ct.,    53    Cal.   495;    Bateman   r. 

3.  In  Tennessee  under  a  statute  per-  Superior  Ct.,  54  Cal.  286;  Smiths.  Supc- 
mitting  the  issuance  of  a  writ  of  super-  rior  Ct.,  97  Cal.  348;  State  v.  Second 
sedeas  to  an  interlocutory  order  or  Judicial  Dist.,  15  Mont.  324;  State  v. 
decree,  which  is  for  the  purpose  of  Eighth  Judicial  Dist.  Ct.,  14  Mont 
staying  execution  of  such  order  or  de-  577;  Maynard  v.  Railey,  2  Nev.  313. 
cree  until  the  final  hearing  without  The  Jurisdiction  of  the  Clronit  Orart  of 
bringing  up  the  entire  cause  (Blake  v.  Appeals  to  entertain  an  appeal  from  an 
Dodge,  8  Lea  (Tenn.)  465),  it  was  held  order  appointing  a  receiver  may  be 
that  a  supersedeas  will  not  be  granted  certified  to  the  Supreme  Court  of  the 
to  an  interlocutory  order  appointing  a  United  States  for  decision.     Highland 
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g.  Mandamus.  —  In  one  state  it  has  been  held  that  mandamus 
may  be  resorted  to  for  the  purpose  of  requiring  the  court  to 
vacate  an  order  appointing  a  receiver  if  the  order  is  absolutely 
void  because  it  is  altogether  beyond  the  jurisdiction  of  the  court,^ 
though  this  writ  cannot  be  used  to  perform  the  office  of  an  appeal 
or  writ  of  error  and  cannot  be  resorted  to  where  the  order  of 
appointment  is  appealable.^ 

h.  Prohibition.  —  When  a  court  in  attempting  to  exercise  a 
power  to  appoint  a  receiver  acts  wholly  without  jurisdiction  or 
exceeds  its  lawful  power  in  this  regard  the  writ  of  prohibition  is 
a  proper  remedy.* 

Ave.,  etc.,  R.  Co.  v.  Columbian  Equip-  for  the  delay.     Smith  v,  Superior  Ct., 

ment  Co.,  i68  U.  S.  627.  97  Cal.  348. 

Baview  <rf  Evidence.  —  The  court  will  1.  Port  Huron,  etc^R.  Co.  v.  Judge, 

not  on  certiorari  reverse  an  order  ap-  31  Mich.  456. 

pointing  a  receiver  if  there  is  any  evi-  2.  Hall  v.  Wayne  Circuit  Judge,  11 1 
dence  in  support  of  the  allegations  Mich.  395;  Thomas  v,  Gartner.  97 
which  the  statute  requires  to  be  stated  Mich.  60S.  See  also  Scott  v.  Speed, 
in  the  petition;  the  reviewing  court  58  Mich.  311,  wherein  it  is  said: 
will  not  weigh  the  evidence,  but  will  "  Whether  the  appointment  of  the 
only  look  to  it  to  see  if  there  is  any  receiver  can  be  complained  of  by  re- 
presented to  give  the  judge  making  the  lators.  and  if  so,  under  what  circum- 
appointment  the  power  to  make  it.  stances,  is  a  question  which  cannot 
Journeay  v.  Brown,  26  N.  ].  L.  116.  conveniently  be  disposed  of  on  man- 

Wliere  an  Appeal  Is  Provided  by  Statute  damns.  There  are  certainly  cases 
an  error  in  the  exercise  of  jurisdiction  where  a  trust  of  this  kind  may  be 
in  appointing  a  receiver  cannot  be  re-  placed  in  the  custody  of  the  court,  and 
viewed  on  certiorari,  but  the  remedy  is  where,  unless  done  in  advance  of  the 
by  appeal  only,  and  upon  certiorari  final  hearing,  it  would  be  of  no  use. 
the  court  can  only  inquire  as  to  the  But  this  does  not  necessarily  preclude 
jurisdiction  to  make  the  appointment,  inquiry  how  far  it  may  have  been  done 
Loaiza  v,  Superior  Ct.,  85  Cal.  11;  in  violation  or  disturbance 'of  legal 
Woodward  v.  Superior  Ct.,  95  Cal.  272.  right.  If  such  an  order  can  be  inter- 
See  also  Goodale  v.  Fifteenth  Dist.  Ct.,  fered  with  by  an  appellate  court,  it 
56  Cal.  32.  And  see  generally  article  must  be  appealable,  and  an  appeal  if  it 
Certiorari,  vol.  4,  p.  51  et  seq.  lies  (which  we  do  not  now  determine) 

Order  Granting  Injunction    and  Ap-  will  bring  up,  as  a  return  to  a  man- 

pointing  Receiver,  —  So  certiorari  to  a  damns    cannot,    the    whole    facts    on 

United  States  Circuit  Court  to  bring  which  the  court  below  acted,  for  re- 

up  to  the  Supreme  Court  an  order  ap-  view." 

pointing  a  receiver  was  denied  upon  In  American  Constr.  Co.  v.  Jackson- 

the    ground    that    an   injunction   was  ville,  etc.,  R.  Co.,   148  U.  S.  372,  the 

granted  in  connection  with  the  order  Supreme   Court  of  the  United   States 

appointing  the  receiver  and  that  an  ap-  held    that    it  would    not    exercise  its 

peal  from  the  order  granting  the  in-  power  under  the  Act  of  March  3,  1891, 

junction   lay  to  the  Circuit  Court  of  establishing  the  Circuit  Court  of  Ap- 

Appeals  where  the  merits  of  the  whole  peals,  to  bring  up  a  case  by  certiorari 

ordercould  be  reviewed.     /»r^  Tampa  to  determine  whether  such  court  had 

Suburban  R.  Co.,  168  U.  S.  583.     See  erred  on    an    appeal    from  an    order 

also  Highland  Ave.,   etc.,   R.  Co.   v,  granting  an  injunction  in  connection 

Columbian  Equipment  Co.,  168  U.  S.  with  an  order  appointing  a  receiver  in 

627.  reversing  the  validitv  of  the  appoint- 

Time. —  In  California  it  is  held  that  ment  of  the  receiver  and  that  in  such  a 

an  order  appointing  a  receiver  will  not  case  mandamus  would  not  lie  to  per- 

be  reviewed    by    certiorari  after    the  form  the  office  of  an  appeal  or  writ  of 

lapse  of    that    length  of   time  which  error  though  no  appeal  or  writ  of  error 

would  bar  an  appeal  from  a  final  judg-  would  lie. 

ment  in  the  absence  of  a  good  excuse  8.  People's  Home  Sav.  Bank  v,  Su- 
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I.  Order  Granting  Injunction  and  Appointing  Receiver. 

—  Where  an  order  granting  an  injunction  is  appealable  by  statute, 
if  in  addition  to  the  order  granting  the  injunction  a  receiver  is 
appointed^an  appeal  from  such  order  will  bring  the  whole  thereof 
before  the  appellate  tribunal  for  review,  and  it  may  reverse  the 
order  in  toto  and  is  not  restricted  to  a  revision  of  that  part  of  the 
order  granting  an  injunction.^  But  unless  the  order  granting 
the  injunction  is  appealable  the  general  rule  applies  that  an  order 
which  is  a  step  strictly  ancillary  to  the  main  proceeding  and 

perior  Ct.,  103  Cal.  27;  Fischer  v.  Sa-  627.  See  also  State  f.  Johnson,  13  Fla. 
perior  Ct.,  no  Cal.  129,  which  was  a  44;  Weissenborn  v.  Sieghortner,  21  S. 
petition  for  a  writ  of  prohibition  to  the  J.  Eq.  483;  Texas  Consol.  Compress, 
Superior  Court  of  San  Francisco,  the  etc.,  Assoc,  v.  Storrow,  92  Fed.  Rep.  5. 
judges  thereof,  and  a  receiver  ap-  In  Hull  v.  Caughy,  66  Md.  104,  ii 
pointed  by  one  of  such  judges  in  said  was  said  that  while  there  had  occarred 
court,  in  a  certain  action  therein  pend-  cases  in  which  appeals  had  been  taken 
in^  commanding  the  said  court  and  and  maintained  from  orders  appointing 
judges  as  well  as  the  receiver  to  desist  receivers,  orders  granting  injunctions 
from  taking  any  further  proceedings,  and  appointing  receivers,  and  orders 
etc.,  under  the  order  appointing  said  refusing  to  dissolve  injunctions  and 
receiver,  etc.,  by  which  it  was  pro-  discharge  receivers,  in  all  of  which 
posed  to  punish  the  petitioner  for  con-  cases  appeals  were  authorized  by  the 
tempt  in  refusing  to  deliver  certain  statute,  yet  in  all  such  cases  there  was 
property  to  the  said  receiver;  State  a  proper  subject-matter  of  appeal  in  the 
Invest.,  etc.,  Co.  v,  Superior  Ct.,  loi  order  appointing  the  receiver,  or  grant* 
Cal.  135;  Havemeyer  v,  Superior  Ct.,  ing  or  refusing  to  dissolve  an  injanc- 
84  Cal.  327;  St.  Louis,  etc.,  R.  Co.  v.  tion,  and  that  it  was  only  in  connection 
Wear,  135  Mo.  230;  State  v,  Ross,  122  with  such  matter  as  being  necessarily 
Mo.  435;  Exp,  Walker,  25  Ala.  81;  Exp,  involved  that  the  question  of  the  pro- 
Smith,  23  Ala.  94;  State  fr.  Superior  Ct.,  priety  of  retaining  or  discharging  the 
15  Wash.  701.  See  generally  article  receiver  was  presented  or  could  be  con- 
pRoiirmTiON,  vol.  16,  pp.  iiii,  1112.  sidered  by  the  appellate  court,  and  that 

PartiM  —  Kotice.  —  Where    corporate  there   were  no  cases  in  which  it  had 

rights  have  been  forfeited  at  the  suit  been  held  by  the  appellate  court  that 

of  the  state,  the  state  or  its  attorneys  an  appeal  would  lie  from  an  order  sim- 

should  have  notice  of  an  application  for  ply  refusing  to  rescind  the  appointment 

a  writ  of  prohibition  though  they  need  of  or  discharge  a  receiver, 

not  be  made  parties  to  the  application.  Convenelji   under    a    statute   which 

Havemeyer  v,   Superior  Ct ,   84  Cal.  authorized   an   appeal   from  an  order 

327.     See  article  Prohibition,  vol.  i6,  appointing  a   receiver,  it  was  held  in 

p.  II34.  7Vx/7Jthat  upon  an  appeal  from  an  order 

1.  Schlecht's  Appeal,  60  Pa.  St.  176;  granting  an  injunction  and  appointing 

Haught  V.  Irwin,  166  Pa.  St.  548,  hold-  a  receiver  the  court  could  only  consider 

ing  that  an  appeal  from  such  an  order  the  order  appointing  the  receiver  and 

docs  not  operate  as  a  supersedeas  and  could  not  review  the  order  granting  the 

that  the  proper  remedy  for  any  threat-  injunction.  Webbt^.  Allen,  15  Tex. Civ. 

ened  injury  pending  the  appeal  is  to  App.  605. 

apply  to  the  appellate  court  for  a  spe-  A  Writ  of  Error  was  held  in  Ohio  to 

cial  order  of  supersedeas.     U.  S.  Rub-  be  the  proper  remedy  from  an  order 

her  Co.  v,  American  Oak  Leather  Co.,  annulling  an  order,  which  vacated  or- 

82  Fed.  Rep.  248,  53  U.   S.  App.  444;  ders  granting  an   injunction  and  ap- 

Andrcws    v.    National   Foundry,   etc.,  pointing  a    receiver,   as    such  a  writ 

Works,  18  U.  S.  App.  458,  affirmed  on  brings   up  the   matter  not  for  retrial 

rehearing.  24  U.  S.  App.  81;  Richmond  like  an  appeal  but  merely  for  review 

V.   Atwood,  5    U.  S.  App.   151;    In  re  on  questions  of  law.     Cincinnati,  etc, 

Tampa  Suburban   R.   Co.,   168   U.  S.  R.  Co.   v.   Sloan,  31  Ohio  St.  i.    But 

j83;    Highland   Ave.,   etc.,  R.  Co.    v,  see  Mansony   v,  U.  S.    Bank,  4  Ala. 

Columbian  Equipment  Co.,  168  U.  S.  735. 
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intended  to  preserve  the  property  in  dispute  pending  the  litiga- 
tion is  not  appealable.* 

y.  Compliance  with  Statute.  —  Where  the  subject  of  the 
review  of  orders  appointing  or  refusing  the  appointment  of 
receivers  or  vacating  such  orders  is  regulated  by  statute,  the  pro- 
visions of  the  statute  must  be  observed  in  order  properly  to 
remove  the  orders  to  the  appellate  court  for  review,  and  the 
appeal  must  be  perfected  in  the  manner  and  within  the  time  so 
prescribed.* 

k.  From  Order  Appointing  Receiver  or  Refusing  to 
Vacate  Order.  —  Where  the  course  of  appeal  authorized  by  the 
statute  is  by  appeal  directly  from  the  order  making  the  appoint- 
ment and  not  from  a  motion  to  vacate  such  order,  the  appeal 
must  be  taken  from  the  order  making  the  appointment  and  can- 

1.  East,  etc.,  Texas  Lumber  Co.  v  In  Vacation.  —  It  is  held  that  where 
Williams,  71  Tex.  444.  the  orders  are  made  in  vacation  the 

Order  Appointing  Beooiver  in  ITatnre  of  necessary  steps  to  perfect  the  appeal 

Xandatory  Iigonction.  —  Where  there  is  may  betaken  in  vacation,  though  there 

no  order  granting  an  injunction  an  ap-  is  no  provision  as  to  exceptions  in  such 

peal  will  not  lie  from  a  mere  interlocu-  cases.     Wabash   R.  Co.  v,   Dykeman, 

lory  order  appointing  a  receiver,  not-  133  Ind.  56;  Pressley  v.  Harrison,  102 

withstanding  the  order  appointing  the  Ind.   14;    Pressley  v.  Lamb,  105  Ind. 

receiver  is  something  in  the  nature  of  171;    Clark  v.  Raymond,  84  Iowa  251; 

a  mandatory  injunction,  as  such  com-  St.    Louis,  etc.,   R.  Co.  v.  Wear,  135 

mands  do    not  constitute   technicaUy  Mo.  230;  State  v,  Hirzet,  137  Mo.  435. 

and  strictly  an  order  for  an  injunction.  See   also  infra^  o.  Record — Exceptions 

Emeric  v.  Alvarado,  64  Cal.  529;  Steb-  and  Objections, 

bins  V.  Savage,  5  Mont.  253;  Highland        Under  a  statute  giving  the  right  of 

Ave.,  etc.,  R.  Co.  r.  Columbian  Equip-  appeal   within    a    certain    time    upon 

ment  Co.,    16S   U.   S.   627.     See    also  filing  a  bond  it  was  held  that  an  ap- 

Meadow  Valley  Min.  Co.  v.  Dodds,  6  peal  without  notice  is  not  authorized 

Nev.  261.  where  the  order  appealed  from  is  made 

2.  Miller  v.  Lehman,  87  Ala.  517;  in  vacation  and  the  appeal  is  attempted 
Bayor  v.  Evvart,  37  111.  App.  318;  John  to  be  perfected  in  vacation  unless  the 
F.  AUes  Plumbing  Co.  v.  Alles,  67  111.  adverse  party  is  present  in  court  when 
App.  252;  Sid  way  v.  American  Mortg.  the  appeal  is  taken.  Cole  v.  Franks, 
Co.,  67  111.  App,  24;  Wabash  R.  Co.  z',  147  Ind.  281,  citing  Miller  v.  Burket, 
Dykeman,     133     Ind.    56;     Hursh    v.  132  Ind.  469. 

Hursh,  99  Ind.  500;  Saunders  z'.  Kemp-  Prohibition.  —  It  is  no  objection   to 

ner,   (Tex.  Civ.  App.   1895)  32  S.  W.  the  issuc^nce  of  a  writ  of  prohibition 

Rep.  585.  to   restrain  the  court  from  exceeding 

Time  from  Entry  of  Order.  —  Where  its  jurisdiction  in  the  matter  of  the  ap- 

the    statute    provides    for    an    appeal  pointment  of  a  receiver  in  vacation  ex 

within  a  certain  time  from  the  entry  of  parte ^  that  no  exception  was  taken.     St. 

an  order  overruling  a  motion  to  vacate  Louis,  etc.,   R.   Co.  %\  Wear,  135  Mo. 

the  appointment    of    a    receiver,    the  230. 

right  to  appeal  is  not  lost  by  a  failure  Appeal  After  Answer  Filed. —  In  Mary- 

to  perfect  the  appeal  within  that  time  land  it  is  held   that  a  statute   which 

from   the  day  on  which  the  motion  to  authorizes  an  appeal   from    an   order 

vacate  was  overruled,  but  the  appeal  appointing  a  receiver  but  requires  the 

may  be  perfected  within  the  time  pre-  filing  of  an  answer  before  such  appeal, 

scribed   after  the  entry  of  the  order  is  mandatory  as  to  the  latter  require 

overruling  the  motion  on  the  minutes  ment,  and  no  appeal  lies  unless  a  suffi 

of  the  court.     New  Birmingham  Iron,  cient  answer  is  filed.     R.  Frank  Wil 

etc.,  Co.  V.  Blevens,  12  Tex.  Civ.  App.  liams  Co.  v.  U.  S.  Baking  Co.,  86  Md 

410.  475;  Blondheim  r.  Moore,  11  Md.  365 
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not  be  taken  from  the  order  denying  the  motion  to  vacate ;  *  and 
when  the  order  is  held  to  be  appealable  because  final  in  its  nature 

though  interlocutory  as  to  the  stage  of  the  cause,  it  seems  that 
the  appeal  is  directly  from  the  order.'  In  other  cases  it  seems 
that  the  proper  course  is  to  move  to  vacate  the  order  of  appoint- 
ment and  to  appeal  from  the  order  of  the  court  upon  such  motion,' 

\.  Miller   v.    Lehman,   87  Ala.  517;  Harrod  r.  Kcw  Oilcans  Sewera^  Ca* 

Wabasb  R.  Cf>.  v.  Dykemao,  133  lad.  49  La.  Ann.  IS95«  wherein  direct  apr 

56;  Gray  v.  Oaghtoa,  146  Ind.  285;  R.  peals  were  denied,   in   tliat  in  tbose 

Frank  Williams  Co,  v,  U.  S.   Baking  cases  qnestioas  of  fact  existed  neccs- 

Co.,  86  Md.  475.     And  see  to  the  same  sary  to  the  detenniaatioa  of  the  issoc, 

eflfect,    Hull   v,   Caaghy,  66  Md.  104;  and  the  appeals  direct  from  the  order 

Voshell  V.  Hy  nson,  26  Md.  83;  Speights  of  appointment  conld  not  bring  op  soch 

V.  Peters,  9  Gill  (Md,)  472.  facts;  bat  where  this  condition  does  not 

Kation  bj   Interreniag  Ptftj.  —  But  exist  it  is  now  held  that  the  appeal  will 

where  after  the  appointment  of  a  re-  lie  direct  from  the  order  of  appoiot- 

ceiver  a  party  is  allonred  to  intervene  ment,  and  that  a  motion  to  vacate  is 

it  seems  that  it  is  proper  to  permit  him  required   only   where  it    is  necessary 

to  move  to  vacate  the  order  appointing  to  bring  up  facts  for  the  determinaiioo 

the  receiver,  as  this  is  the  first  legal  of    the  issue  as  in    the  cases  above 

opportunity  that  he  has  to  object  and  referred  to.     In  re  Moss  Cigar  Co.,  50 

except  to  the  action  of  the  court,  and  La.  Ann.  789. 

to  deny  the  right  of  appeal  from  an  Appeal  to  Chawiwllitr  —  Bz  Piute  Oris. 

order  overruling  his  motion  would  be  —  It    was    held    under  the    chancery 

in  effect  to  deny  an^  appeal.     In  such  practice  in  Nrw  York  that  the  proper 

a  case  the  appeal  is  practically  from  remedy  of  a  party  against  whom  an 

the  action  of  the  court  in  the  appoint-  ex  parte  order  for  the  appointment  of 

ment  of  the  receiver.     State  v.  Union  a  receiver  has  been  had  is  to  apply  to 

Nat.  Bank,  145  Ind.  537.  the  vice-chancellor  who  made  the  order 

2.  Lewis  V.  Campau,   14  Mich,  458;  to  vacate  or  modify  it,  and  that  upon  a 

Barry   v.    Briggs,   22  Mich.  204;   Mc-  proper  application  the  refusal  of  the 

Combs   V,    Merryhew,   40    Mich.   721;  vice-chancellor  to    vacate    or   modify 

Simon  v.  Schloss,  48  Mich.  233;  Ogden  such  order  would  form  a  proper  sab- 

Clty  f.  Bear  Lake,  etc.,  Water-Works,  ject  of  appeal.    Gibson   v.   Martin.  8 

etc.,   Co.,    16   Utah   440;    Shannon   v,  Paige  (N.  Y.)  481.     See  also  Neves  r. 

Hanks,  88  Va  338;  Smith  v.  Butcher,  Boos,  86  Wis.  313;  Howard  r.  Palmer, 

28  Gratt.  (Va.)  144;    Hutton   v.  Lock-  Walk.  (Mich.)  392. 

ridge,  27   W.  Va.  432;    Winthrop  Iron  Where    the   Order    Was  in  Effect  a 

Co.  r/.  Meeker,  109  U.  S.  181.  Final  Decree  it  seems  that  the  appeal 

In  some  cases,  however,  a  motion  to  could  be  taken  directly  to  the  chancel- 
vacate  the  appointment  before  the  ap-  lor  from  the  order  appointing  the  re- 
peal and  an  appeal  from  the  order  ap-  ceiver.  Verplanck  v.  Mercantile  Ins. 
pointing  and  refusing  to  vacate  seems  Co.,  2  Paige  (N.  Y.)  438. 
to  be  proper.  Wagner  v.  Coen,  41  W.  Motion  to  Betettle  Order  Denying  Ko- 
Va,  352;  Ruffner  v.  Mairs,  33  W.  Va.  tion  to  Vacate.  —  Where  the  court  re- 
658.  See  also  Voshell  v,  Hynson,  26  fuses  to  vacate  an  order  appointing  a 
Md.  83,  receiver,  the  order  denying  such  mo- 

8.  Whitney   v.    N'^w    York,   etc.,   R,  tion  can  be  corrected  only  by  an  appeal 

Co.,   32    Hun   (N.   Y.)   164;   Glines  v.  and   not  by   a   motion  to  resettle  the 

S.  S.  O.  Iron  Hall,  (Supm.  Ct.  Gen.  T.)  order.     Lippincott  v,  Westrft.y,  (Supm. 

50  N.  Y.  St.  Rep.  281.  Ct.  Gen.  T.)  6  Civ.  Pro.  (N.  Y.)  74. 

Motion  to  Vaoate  When  Facte  Mnet  Be  Order  of  Discharge  —  Motion  to  Vacate. 

Brought  Up.  —  In  Louisiana  upon  a  mo-  —  Where  the  rights  of  creditors  are  in- 

tion    to  dismiss   an   appeal    upon    the  juriously    affected    by    an    order  dis< 

ground  that  an  appeal  would  not  lie  charging  the  receiver  it  is  held  that  the 

from   an   order  appointing  a  receiver  creditor's  sole  remedy  is  by  motion  to 

the  court  receded  from  its  former  posi-  vacate  the  order  discharging  the  re- 

llon  that  a  direct  appeal  from  such  an  ceiver.     New   York,  etc.,  Tel.   Co.   p. 

order    would     not     lie,    distinguishing  Jewelt,  115  N.  Y.  166,  fl^r»»f»^43  Hun 

State  r.   King,  46  La.  Ann.   100,  and  (N.  Y.)  565. 
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and  this  is,  of  course,  proper  when  by  statute  an  appeal  is  allowed 
from  an  order  on  a  motion  to  vacate  an  order  of  appointment.* 
/.  Discretion  — (i)  In  General.  —What  has  been  said  as  to 
the  appealability  of  orders  touching  the  appointment  of  receivers 
should  be  considered  in  connection  with  the  general  principle  as 
to  the  discretion  over  such  orders,  usually  residing  in  the  appoint- 
ing court.  It  is  the  general  rule  that  in  the  appointment  of  a 
receiver  under  particular  circumstances  and  where  vested  rights 
are  not  disturbed  or  adjudicated,  or  in  acting  upon  a  motion  to 
vacate  or  revoke  the  appointment,  or  in  discharging  or  removing 
a  receiver,*  the  court  exercises  a  sound  discretion  which  will  not 

petition  to  Vacate  Interlooatory  Order.  Heard  v.  Murray,  93  Ala.  127;    Wer- 

—  In    Ft.    Wayne    Electric    Corp.    v,  born   v.   Kahn,  93   Ala.   201;    Etowah 

Franklin   Electric    Light    Co.,   (N.    J.  Min.  Co.  v.  Wills  Valley  Min..  etc., 

1899)  43  ^^1*  ^^P*  ^50*  ^^^  defendant  Co.,  106  Ala.  492. 

filed  a  petition   setting  up  new  facts  2.  IHicretion  in  Appointin|f  and  Die- 

and  prajring  that  the  appointment  of  ohargin|f  EeoeiTen — Alabama.  —  Miller 

the  receiver  be  vacated,  and  appealed  v,  Lehman,  87  Ala.  517;  Builders',  etc., 

from  the  order  refusing  to  vacate  the  Co.  v,  Lucas,  (Ala.  1898)  24  So.  Rep. 

appointment.     It  was    held    that    the  416. 

chancellor  properly  refused  to  vacate  California,  —  Copper  Hill  Min.  Co. 
the  appointment  upon  the  facts  set  v.  Spencer,  25  Cal.  11. 
forth  in  the  petition,  but  that  his  hold-  Georgia.  —  Steele  Lumber  Co.  v, 
ing  that  the  relief  prayed  for  could  not  Laurens  Lumber  Co.,  92  Ga.  446;  Pat- 
be  granted  except  upon  a  bill  in  the  terson  v.  Clark,  89  Ga.  700;  Gardner  v. 
nature  of  a  bill  of  review  was  errone-  Howell,  60  Ga.  20;  Graham  v.  Fuller 
ous,  as  the  order  entered  was  not  a  final  Electrical  Co.,  75  Ga.  878;  Howard  v. 
decree  but  a  mere  interlocutory  order,  Lowell  Mach.  Co.,  75  Ga.  325;  Gunby 
and  a  bill  of  review  is  necessary  after  v.  Thompson,  56  Ga.  316;  Robenson  v. 
final  decree  only.  Ross.  40  Ga.  375;  Hatcher  v.  Massey, 

Ground  of  Denial  of  Motion  to  Vacate. —  66  Ga.  66;  Stewart  z^.  Stewart,  89  Ga. 
Where  a  motion  to  vacate  is  denied,  it  138;  Ross  v,  Cornell,  97  Ga.  340; 
is  not  necessary,  on  appeal  from  the  Wolfe  v.  Claflln,  81  Ga.  64;  Armstrong 
order  for  the  court,  to  specify  in  the  z,  Alabama  Fertilizer  Co.,  105  Ga.  515; 
order  the  ground  upon  which  the  de-  Atwater  v.  Equitable  Mortg.  Co.,  86 
nial  is  based,  and  if  it  does  specify  Ga.  581;  Bliley  v.  Taylor,  86  Ga.  163; 
the  particular  ground  it  need  not  be  Conner  v.  Cherry,  60  Ga.  596;  Doug- 
considered  whether  such  ground  is  lass  v,  Fitzgerald,  56  Ga.  526;  Jones  v. 
sufficient  or  not.  Glines  v.  S.  S.  O.  Johnson,  60  Ga.  262;  Esterlund  v. 
Iron  Hall,  (Supm.  Ct.  Gen.  T.)  50  N.  Y.  Dye,  56  Ga.  285;  Sanders  v.  Slaughter, 
St.  Rep.  281.  89  Ga.  34;  Metropolitan  Rubber  Co.  v. 

1.  Folsom    V.    Evans,    5   Minn.  418,  Atlanta  Rubber  Co..  89  Ga.  28;  Buena 

holding  that  the  statutes  then  in  force  Vista  Mfg.  Co.  v.  Chattanooga  Door, 

gave  the  right  to  appeal  from  an  order  etc.,  Co.,  87  Ga.  689;    Allen  v.  Nuss- 

vacating  the  appointment  of  a  receiver,  baum,  87  Ga.  470;  Cosby  v.  Weaver,  99 

and  that  their  right  to  appeal  in  such  a  Ga.  143;  Cohen  v.  Meyers,  42  Ga.  49. 

case  was  not  derived  from  the  statute  Illinois.  —  Edwards    v.    Rodgers,   41 

granting  appeals  from  an  order  grant-  III.  App.  405;  Schroetter  r.  Brown,  59 

ing  or  refusing  a  provisional  remedy;  III.  App.  24;    Lutt  c.  Grimont,  17  III. 

State   V.   Hirzel,    137   Mo.   435;    New  App.  308;    St.  Louis,  etc..  Coal,  etc., 

Birmingham  Iron,  elc,  Co.  z/.  Blevens,  Co.    v.   Sandoval   Coal,  etc.,  Co.,  iii 

12  Tex.  Civ.  App.  410.  III.  32. 

Appeal  to    Chanoellor.  —  In   Alabama  Indiana.  —  Naylor    v.    Sidener,    106 

when  an  ex  parte  order  appointing  a  Ind.    179;    McElwaine  v.    Hosey,    135 

receiver  is  made  by  the  register  it  is  Ind.  481. 

subject  to  appeal  to  the  chancellor,  and  Iowa.  —  Valley  Nat.  Bank  v.  H.  B. 

the  appeal  may  be  heard  in  term  time  Claflin  Co.,  (Iowa  1899)  79  N.  W.  Rep. 

or  vacation  and  the  hearing  is  de  novo.  279. 
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be  disturbed  unless  there  is  a  manifest  abuse  thereof,  as  in  other 

cases  involving  the  exercise  of  discretion.     But  no  positive  or 
unvarying  rule  can  be  laid  down  as  applicable  in  all  cases.     Th 

Kansas.  —  Watkins       v.       National        South  Dakota.  —  Simmoas  Hardware 

Bank,  51  Kan.  254.  Co.  v.  Waibel,  i  S.  Dak.  488. 

Kentucky.  —  Wood  ward     v.     Wood-         Texas,  —  Houston   Cemetery  Co.  p. 

ward,  (Kr.  1895)  31  S.   W.  Rep.  734;  Drew,  13  Tex.  Civ.  App.  536;    Byroe 

Harmon  v.  Kentucky  Coal,  etc.,  Co.,  v.  Lake  Ciiarles  First  Nat.  Bank,  (Tex. 

(Ky.  1893)  21  S.  W.  Rep.  1054;  Doug-  Civ.  App.  1899)  49  S.  W.  Rep.  706. 
lass  V.  Cline,  12  Bush  (Ky.)  644.  Virginia.  —  Shannon  v.  Hanks,  88 

Michigan.  —  Dulton    v.  Thomas,  97  Va.  338;  Norris  v.  Lake,  89  Va.  513;  Lyle 

Mich.  93;  Turnbull  v.  Prentiss  Lumber  Commercial  Nat.  Bank,  93  Va.  4S7. 
Co.,  55   Mich.  387;  Rolfe  r.  Burnham,         Washington.  —  Cameron     v.    Grove- 

iio  Mich.  660;    Bagley  v.  Scudder,  66  land  Imp.  Co.,  20  Wash.  169;  Roberts 

Mich.   97;    Rankin    v,    Rothschild,   78  v.  Washington  Nat.  Bank,  9  Wash.  12. 
Mich.  10.  West    Virginia,  —  Smith   v.    Brown, 

Minnesota.  —  Flint  v.  Zimmerman,  70  44  W.  Va,  342. 
Minn.  346;  Bean  v.  Heron,  65  Minn.  64.  Wisconsin,  —  Nash    v.    Meggett,  89 

Mississippi.  —  Mays  v.  Rose,  Freem.  Wis.  486. 
(Miss.)  703;    Vause  c'.  Woods,  46  Miss.         United  States.  —  Sage    v.    Memphis, 

127.  etc.,  R.  Co.,  125  U.  S.  361;  Beecher  v. 

New  Hampshire.  —  Ladd  v.  Harvey,  Bininger,  7  Blatchf.  (U.  S.)  170;  Tyscn 

21  N.  H.  514.  V.  Wabash  R.  Co.,  8  Biss.  (U.  S.)  247; 

New  Jersey.  —  New    Foundland    R.  PuUan  v.  Cincinnati,  etc.,  Air-Line  R- 

Constr.  Co.  z/.  Schack,  40  N.  J.  Eq.  222;  Co.,  4  Biss.   (U.    S.)  35:    Morrison  r. 

Rawnsley  v.  Trenton  Mut.  L.  Ins.  Co.,  Buckner,  Hempst.  (U.  S.)  442;   Crane 

9  N.  J.  Eq.  95;  Nichols  v.  Perry  Patent  v.  McCoy,  i  Bond  (U.  S.)  422;  Vose  v. 

Arm  Co.,  11  N.  J.  Eq.  126;  Oakley  v.  Reed,  i  Woods  (U.  S.)  650;  American 

Paterson  Bank,  2  N.  J.  Eq.  173.  Biscuit,   etc.,    Co.    v.    Kloiz,  44   Fed. 

Neio     York. — Valentine     v.     Juch,  Rep.  721;    Pennsylvania    Co.  r.  Jack- 

(Supm.  Ct.  Gen.  T.)  46  N.  Y.  St.  Rep.  sonville,  etc.,    R.   Co.,    55   Fed.    Rep. 

64:    Rider   v.    Bagley,   84  N.   Y.   461;  136;    Hunt  v.  American  Grocery  Co., 

Matler  of  Busch   Brewing  Co.,  41  N.  80  Fed.   Rep.    70;    Central   Trust  Co. 

Y.  App.  Div.  204;  Brick  v.  Hornbeck,  v.  Chattanooga,  etc.,   R.  Co.,  94  Fed. 

(Supm.  Ct.  Spec.  T.)  19  Misc.  (N.  Y.)  Rep.  275;  Robinson  v.  Taylor,  42  Fed. 

218;     Degener    v.    Stiles,   (Supm.   Ct.  Rep.    803;     Ryder    v.     Bateman,    93 

Gen.  T.)  6  N.  Y.  Supp.  474;  Jarvis  v.  Fed.  Rep.  16;  Farmers'  L.  &  T.  Co.  v. 

McQuaide,   (Supm.    Ct.    Spec.    T.)    24  Kansas  City,  etc,  R.  Co.,  53  Fed.  Rep. 

Misc.  (N.  Y.)  17;  Sickles  v.  Canary,  8  183. 
N.  Y.  App.  Div.  308.  England.  — Skip  v.  Harwood.  3  Atk. 

North       Carolina. — Whitehead      v.  564;    Owen  v.   Homan,  4  H.  L.  Cas. 

Hale,  118  N.  Car.  601.  9<)7;  Foxwell  r.  Van  Grutten,  (1897)  i 

North  Dakota.  —  Hoffman   v.  Minst  Ch.  64. 
Bank,  4  N.  Dak.  473.  Appointment  Pending  Suit  or  upon  Final 

Ohio.  —  Ohio  Turnpike  Co.  «/.  How-  Hearing  —  Distinotion. —  In     Clark    v. 

ard,  I  Ohio  Dec.  (Reprint)  26;  Baker  v.  Waller  T.   Bradley  Coal,  etc.,  Co.,  6 

Fraternal  Mystic  Circle,  (Ohio  C.  PI.)  App.  Cas.  (D.  C.)  437,  it  is  said  thai 

32  Ohio  L.  J.  84;  Cincinnati  v.  Cincin-  **  the  appointment  of  a  receiver  pend- 

nati    Inclined    Plane    R.    Co.,    7   Ohio  ing  a  suit   is    a    purely  conservative 

Dec.  2.  measure,    very  different    in    its  effect 

Oregon.  —  Hembree    v.    Dawson,    18  from  such  an  appointment  upon  final 

Oregon  474.  hearing.     In  the  latter  case  it  is  a  pro- 

Pennsylvania,  —  Fox   v.   Curtis,    176  ceeding  practically  for  the  purpose  of 

Pa.  St.  52;  Chicago,  etc..  Oil,  etc.,  Co.  execution  after  ultimate  adjudication 

V.  U.  S.   Petroleum  Co.,  57  Pa.  St.  gi;  of  right  in  the  party  for  whose  benefit 

Pottsville   Lumber,    etc..   Co.    v.    Ko-  the  appointment  is  made;  but  the  pur- 

pitzsch  Soap  Co.,  '3  Pa.  Co.  Ct.  139;  pose  of  the  appointment  of  a  receiver 

Rutherford  v.   Pennsylvania  Midland  pending  a  suit  is  merely  to  preserve  a 

R.  Co.,   178  Pa.  St.  41;    Beaumont  v.  fund,  which  is  in  danger  of  being  lost 

Beaumont,  166  Pa.  St.  615;  In  re  Mis-  or  wasted,  for  the  benefit  of  the  persons 

•clwitz,  177  Pa.  St.  359.  to  whom  it  maybe  ultimately  adjudged 
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discretion  should  be  a  reasonable  one,  governed  by  the  facts  as 
they  are  presented  in  each  particular  case.* 

(2)  Qualification  of  Rule  —  Discretion  Not  Arbitrary,  —  While 
it  is  true  as  a  general  proposition  that  the  appointment  or  dis- 
charge of  a  receiver  is  a  matter  resting  in  the  discretion  of  the 

to  belong.    Greater  discretion,  there-  Ridgely,   i   Md.    Ch.   70;    Whitehead 

fore,  is  allowed  to  the  court  in  the  one  v.  Hale,  118  N.  Car.  601;  Beaumont  v. 

case  than  in  the  other,"  Beaumont,   166  Pa.   St.  615;    Fox  tr. 

The  Sdnotion  of  a  Proper  Person  is  very  Curtis,  176  Pa.  Si.  52;  Byrne  v.  Lake 

much  a  matter  within  the  discretion  of  Charles   First   Nat.   Bank,  (Tex.   Civ. 

the  court  and  will  rarely  be  interfered  App.  1899)  49  S.  W.  Rep.  706;  Shannon 

with  by  an  appellate  court.    Shannon  v.  Hanks,  88  Va.  338;  Pulian  v,  Cin- 

V.  Hanks,  88  Va.  338,  citing  Cookes  v,  cinnati,  etc.,  Air-Line  R.  Co.,  4  Bias. 

Cookes,  2  De  G.  J.  &  S.  526,  wherein  (U.  S.)  47;  Sa^c  v,  Memphis,  etc.,  R. 

Lord  Justice   Knight  Bruce  observed  Co.,  125  U.  S.  361;  Farmers'  L.  ft  T. 

that  to  induce  an  appellate  court  to  act  Co.  v.   Kansas  City,  etc.,  R.  Co.,  53 

against  the  decision  of  the  lower  judge  Fed.  Rep.  182. 

In  the   selection   of  a  receiver,   it    is  Such  an  appointment  is    a    strong 

necessary  to  find  some  overwhelming  measure,   and  is   not  to  be  exercised 

objection    in    point    of    propriety    of  doubtingly.      Chicago,  etc..  Oil,  etc., 

choice,  or  some  objection  fatal  in  prin-  Co.  v.  U.  S.  Petroleum  Co.,  57  Pa.  St. 

ciple.     See  also  Pennsylvania  Co.   v.  91;    Pottsville    Lumber,   etc.,   Co.   tr. 

American  Constr.  Co.,  2  U.  S.  App.  606.  Kopitzsch  Soap  Co.,  13  Pa.  Co.  Ct.  130. 

Qrdor  fna  Bemoral.  —  The  removal  of  Befnsing  to  Terminate  a  BoodTonh^ 
a  receiver  rests  in  the  discretion  of  the  Ponding  an  Appeal  on  a  suretyship  for 
court  appointing  him,  and  an  order  of  costs  and  not  on  supersedeas  is  within 
removal  and  appointing  another  will  the  discretion  of  the  court.  Ex  /. 
not  be  reviewed  unless  the  discretion  Hood,  107  Ala.  520. 
has  been  abused.  Miller  v.  Lehman.  Appeal  under  Statutory  Praetioo.  —  It 
87  Ala.  517;  Siney  v.  New  YorkConsoI.  may  be  added  that  where  appeals  from 
Stage  Co.,  (Supm.  Cu  Gen.  T.)  28  such  orders  are  permissible  the  grant- 
How.  Pr.  (N.  Y.)  481;  Parson  v.  ing  or  refusing  the  appointment  of  a 
Gorham,  117  III.  137;  Detroit  First  receiver  is  not  discretionary,  in  the 
Nat,  Bank  v,  E.  T.  Barnum  Wire,  etc.,  sense  that  the  order  cannot  be  re- 
Works,  60  Mich.  487;  Brockman  v.  viewed.  Jones  v.  Thorne,  80  N.  Car. 
Consolidated  Bldg.,  etc.,  Co.,  7  Ohio  72;  Coates  v,  Wilkes,  92  N.  Car.  376. 
Dec.  291;  Milwaukee,  etc.,  R.  Co.  v.  But  the  court  may  pass  upon  the  facts. 
Howard,  131  U.  S.,  Appendix  Ixxxi;  City  Nat.  Bank  v,  Bridgers,  114  N. 
Matter  of  Colvin,  3  Md.  Ch.  302;  Car.  381;  Forsaith  Mach.  Co.  v.  Hope 
Bayly  v,  Gaines,  (Va.  1887)  2  S.  £.  Rep.  Mills  Lumber  Co.,  109  N.  Car.  576.  So 
739;  In  re  Stubbs,  (1891)  I  Ch.  475.  in  Missouri  it  was  said;  "  As  our  jnris- 

1.  See  in  general  article  Discretion,  diction  is  appellate,  we  are  necessarily 

vol.  6,  p.  810.  restricted  to  the  record  brought  up  for 

ThisDiferetionXtiflt  BoExereisod  with  review.  With  that  limitation  onljr  it 
Great  Caution,  though  when  exercised  is  not  only  our  prerogative  but  obvious 
courts  are  slow  to  interfere  with  it.  In  duty  to  review  the  action  of  the  circuit 
Orphan  Asylum  Soc.  v.  McCartee,  court  and  determine  from  the  law  and 
Hopk  (N.  Y.)  429,  it  is  said  that  the  the  facts  of  the  case  whether  the  circuit 
statement  of  the  general  proposition  court  exercised  a  sound  judicial  discre- 
that  the  appointment  of  a  receiver  rests  tion  in  refusing  to  revoke  the  appoint- 
in  discretion  does  not  teach  much,  ment  of  the  receiver."  Merriam  v.  St. 
The  court  added  that  a  receiver  is  Louis,  etc.,  R.  Co.,  136  Mo.  145,  fol^ 
proper  if  the  fund  is  in  danger,  and  lowed  in  Grover  v.  St.  Louis  Mut.  Bond 
that  this  principle  reconciles  the  cases  Invest.  Co.,  138  Mo.  408,  and  State  v, 
found  in  the  books.  See  also  Builders',  Hirzel,  137  Mo.  435. 
etc..  Supply  Co.  v.  Lucas,  (Ala.  1808)  In  New  York  it  was  held  that  the  ap- 
24  So.  Rep.  416;  Brinkman  v.  Ritzin-  pointment   of   a  receiver  pendente  Itte 

Ser,  82  Ind.  358;    Wabash  R.  Co.  v,  was  largely  in  the  discretion  of  the 

(ykeman,   133    Ind.   56;    Watkins  v,  special  term,  and  that  while  the  appel- 

National  Bank,  51  Kan.  254;  Clark  v,  late  division  had  the  right  to  review 
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court,  yet  judicial  action  cannot  be  justified  upon  the  ground  of 

discretion  unless  the  case  is  one  calling  for  the  exercise  of  discre- 
tion. The  power  to  appoint  or  discharge  a  receiver  is  not  an 
arbitrary  or  capricious  one,  but  the  cases  in  which  it  may  be 
exercised  are  prescribed  by  law,  and  in  such  cases  only  can  the 
court  be  said  to  have  exercised  a  discretion.^     In  other  words, 

the  exercise  of  that  discretion  it  would  Co.  v,  Sloan,  31  Ohio  St.  i.    And  see, 

not  interfere  with  it  unless  it  appeared  to  the  same  point,  Ashurst  v.  Lehman, 

that   the  special   term   had    mistaken  86  Ala.   370;    Tomlinson  v.  Ward,  2 

the  exercise  or  abused  the  discretion  Conn.  396;  Gibson  v.  Martin,  8  Paige 

vested  in  it.     Witherbee  v,  Witherbee,  (N.  Y.)  4S2;  Cincinnati,  etc.,  R.  Co.  v. 

17   N.   Y.   App.   Div.   181.      See  also  Duckworth,  2  Ohio  Cir.  Ct.  518,  i  Ohio 

Turners.  Crichton,  53  N.  Y.  641;  Con-  Cir.  Dec.  618;  Fox  v.  Curtis,  176  Pa. 

nolly  V,  Kretz,  78  N.  Y.  620;  Ostrander  St.  52;    Pelzer  v,  Hughes,  27  S.  Car. 

V.  Weber.  114  N.  Y.  95.  408;  Kilgore  v.  Hair,  19  S.  Car.  486; 

So  in  Clark  v.  Walter  T.  Bradley  Lenox  v.  Notrebe,  Hempst.  (U.  S.)  226. 
Coal,  etc.,  Co.,  6  App.  Cas.  (D.  C.)  437,  Two  Things  WiU  Be  Considarsd  in  re- 
it  was  said  that  "  while  under  the  Act  viewing  the  action  of  the  lower  court 
of  Congress  which  created  this  court,  in  appointing  a  receiver:  first,  whether 
appeal  is  now  allowed  from  such  inter-  the  discretion  vested  in  him  has  been 
locutory  orders,  we  do  not  understand  abused;  and  second,  whether  a  right 
that  this  right  of  appeal  modifies  in  any  has  been  impaired  by  such  appoint- 
manner  the  discretionary  power  of  the  ment.  TurnbuU  v.  Prentiss  Lumber 
justice  holding  the  equity  court  to  pass  Co.,  55  Mich.  387. 
such  orders  upon  probable  cause  and  Disoharge.-^  If  the  petition  makes  no 
prima  facie  proof  of  right  in  a  com-  case  for  the  appointment  of  a  receiver, 
plainant."  or  if  the  appointment  was  originally 

Finding  of  Fact  by  Appellate  Court, —  proper,  yet  under  changed  condidons 

Where  the  application  is  heard  upon  it   is  clear  from  the  undisputed  facts 

plaintiff's  complaint  used  as  affidavit  that  he  ought  not  to  be  continued,  are- 

and  other  affidavits,  and  the  judge  does  fusal  of  the  court  on  proper  application 

not  find  the  facts,  but  simply  renders  to    discharge    him    is   judicial   error, 

his  judgment  appointing  a  receiver  as  Cincinnati,   etc.,   R.   Co.  v.  Sloan,  31 

to  one  party  and  refusing  to  appoint  Ohio  St.  i. 

for  the  other,  the  appellate  court  has  a  When  the  Duties  of  the  Receiver  Have 

right  to  find  the  facts.     Pearce  v.  El-  Been  Fully  Performed^   the    party  at 

well,  116  N.  Car.  595.  whose  instance  he  was  appointed  has  a 

Mere  Conflioting  EvidenM,  it  is  often  right  to  have  him  discharged.  Lang- 
held,  will  not  be  sufficient  to  cause  a  don  «/.  Vermont,  etc.,  R.  Co.,  53  Vt.  228. 
reversal  of  the  order.  Cameron  v.  This  principle  is  further  forcibly 
Groveland  Imp.  Co.,  20  Wash.  169;  illustrated  in  the  leading  case  of  Mil- 
Naylor  v,  Sidener,  106  Ind.  179;  Allen  waukee,  etc.,  R.  Co.  v.  Soutter,  2  Wall. 
V,  Nussbaum,  87  Ga.  470;  Hatcher  v,  (U.  S.)  510,  wherein  the  primary  object 
Massey,  66  Ga.  66;  Graham  v.  Fuller  of  the  action  was  to  foreclose  a  mort- 
Electrical  Co.,  75  Ga.  878;  Howard  v,  gage,  the  amount  of  which,  together 
Lowell  Mach.  Co.,  75  Ga.  325;  Houston  wiUi  interest,  had  been  fixed  by  the 
Cemetery  Co.  v.  Drew,  13  Tex.  Civ.  court;  and  the  mortgagor  being  ready 
App.  536.  and  willing  to  pay  the  same,  it  was  held 

The  determination  of  the  facts  by  the  that  he  had  an  absolute  right  to  make 

lower  court  will  be  treated  as  the  ver-  the  payment  and  have  the  receiver  dis- 

dict  of  a  jury  or  the  finding  of  a  court  charged  and  his  property  restored  to 

In  a  law  case.     Roberts  v,  Washington  him,   the    court    saying:    "  The  only 

Nat.  Bank,  9  Wash.  12.  doubt  which  the  court  could  have  on 

On   Befusal   to  Appoint  When  Ample  the  question  arises  from  the  principle 

Bamedy  is  available  to  the  party  either  that  the  appointment  and  discharge  of 

by  attachment  or  injunction,  the  court  a  receiver  are  ordinarily  matters  of  dis- 

will  not  review    the  discretion  exer-  cretion  in  the  Circuit  Court,  with  which 

cised.      Harmon    v,   Kentucky  Coal,  this  court  will  not  interfere.    As  a  gen- 

ctc,  Co.,  (Ky.  1893)  21 S.  W.  Rep.  1054.  eral  rule,  this  proposition  is  not  de- 

L  White,  J.,  io  Cincinnati,  etc.,  R.  nied.     But  we  do  not  think  it  applicable 
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while  the  authorities  are  uniform  that  the  appointment  of  a 
receiver  is  very  much  in  the  discretion  of  the  court,  many  princi- 
ples of  law  governing  such  appointments  are  well  settled,  and 
where  the  facts  come  within  their  operation  discretion  ceases  and 
the  rule  applies.^ 

m.  Consideration  of  Pleadings.  —  As  hereinbefore  stated, 
upon  an  interlocutory  application  for  the  appointment  of  a 
receiver  the  issues  involved  upon  the  merits  of  the  pending  suit 
are  not  before  the  court,'  and  on  appeal  from  an  order  upon  such 
application  the  court  will  not  examine  the  question  whether  upon 
final  hearing  the  relief  prayed  should  be  granted,  but  only  whether 
the  bill  or  complaint  is  sufficient  to  call  into  action  the  power  of 
the  court  to  make  the  order.* 

to  the  case  before  us.    While  the  par-  land  Bank    v.    Heron,    I30  Cal.  614; 

ties  to  this  suit  were  fiercely  litigating  Goshen  Woolen  Mills  Co.  v.  City  Nat. 

the  amount  of  the  mortgage  debt,  and  Bank,  150  Ind.  279;  Naylor  v.  Sidener, 

auestions  of  fraud  in  the  origin  of  that  106  Ind.  183;  National  Park  Bank   v, 

aebt,  the  appointment  or  the  discharge  Goddard,   131  N.  Y.  494,  affirming  62 

of  a  receiver  for  the  mortgaged  prop-  Hun  (N.  Y.)  31. 

erty  very  properly  belonged  to  the  dis-  As  Part  of  Applioation  for  Booeivor.  — 

cretion    of    the    court   in    which    the  The  sufficiency  of  the  pleadings  In  the 

litigation    was    pending.     But    when  pending  suit  will  not  be  considered  ex- 

those  questions  had  been  passed  upon  cept  so  far  as  they  are  a  part-  of  the  ap> 

bv  the  Circuit  Court,  and  by  this  court  plication  for  the  appointment  of  the 

also  on  appeal,  and  the  amount  of  the  receiver  or  evidence  in  support  thereof 

debt  definitely  fixed  by  this  court,  the  or  in   opposition  thereto.     Naylor    v, 

right  of  the  defendant  to  pay  that  sum,  Sidener,  106  Ind.  183;  Hursh  v,  Hursh, 

and  have  a  restoration  of  his  property  99  Ind.  500;  Main  v,  Ginthert,  92  Ind. 

by  discharge  of  the  receiver,  is  clear,  180. 

and  does  not  depend  on  the  discretion  And  where  the  application  is  submit- 
of  the  Circuit  Court.  It  is  a  right  ted  to  the  judge  upon  affidavits  filed  in 
which  the  party  can  claim;  and  if  he  addition  to  the  verified  complaint,  such 
shows  himself  entitled  to  it  on  the  facts  affidavits  should  be  considered  in  con- 
in  the  record,  there  is  no  discretion  in  nection  with  the  complaint.  Chicago, 
the  court  to  withhold  it.  A  refusal  is  etc.,  R.  Co.  v.  McBeth,  149  Ind.  78. 
error  —  judicial  error  —  which  this  For  Oljeots  Other  than  Appointmsnt 
court  is  bound  to  correct  when  the  Bait  Ttomalns  in  Trial  Ckrart  —  If  the  suit 
matter,  as  in  this  instance,  is  fairly  be-  has  other  object  than  that  of  the  ap- 
fore  it."  pointment  of  a  receiver,  in  so  far  as  the 

I.Myers  v.  Estell,  48  Miss.  372;  other  branch  of  the  case  is  concerned  it 
Pearson  v,  Kendrick,  74  Miss.  235;  remains  in  the  court  below,  and  the 
Falmouth  Nat.  Bank  v.  Cape  Cod  Ship  sufficiency  of  the  complaint  in  that  re- 
Canal  Co.,  166  Mass.  550:  National  F.  spect  cannot  be  questioned  on  appeal 
Ins.  Co.  V,  Broadbent,  (Minn.  1899)  79  from  an  order  touching  the  appoint- 
N.  W.  Rep.  676;  State  v.  New  England  ment  of  the  receiver.  S.  S.  O.  Iron 
Bank,  55  Minn.  139;  Harris  v.  Beau-  Hall  v.  Baker,  134  Ind.  293;  Gray  v. 
champ,  (1894)  I  Q.  B.  801,  9  Reports  Oughton,  146  Ind.  285. 
653.  See  also  in  this  connection  the  An  Amonded  or  Bapplomental  Bill  filed 
cases  cited  generally  in  the  last  preced-  after  the  appointment  of  the  receiver 
ing  section  as  to  the  rule  of  discretion,  will  not  be  considered  on  appeal  from 

i.  See  supra^  VI.   Tht  Application,  the  order  of  appointment.     Martin  v. 

S.  Stewart  v.  Stewart,   89  Ga.   138;  Sexton,  72  111.  App.  395. 

Northam  v,  Atherton,  67  111.  App.  230;  Appeal  to  Chanodlor —  Trial  do  Koto. 

SuIlivanElectricLight,  etc.,Co.  V.  Blue,  — A  hearing  before  a  chancellor  on 

142  Ind.  407;  Gray  V.  Oughton,  146  Ind.  appeal  from  the  order  of  the  register 

285;    Hursh   V,   Hursh,   99  Ind.   500;  appointing  a  receiver  in  ^/n^ama  is  ^ 

Main  v,  Ginthert,  92  Ind.  180;  Wabash  novo,  and  the  bill  as  amended  and  the 

R.  Co.  V,  Dykeman,  133  lad.  56;  Wood-  affidavits  filed  are  properly  considered 
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XiEMt  «r  Draiftl  in  Aniww.  —  It  is  held  that  though  the  answer,  in 
terms,  denies  the  charges  in  the  bill,  the  judge  is  not  required  by 
law  to  revoke  his  order  granted  ex  parte^  but  he  is  to  take  the 
whole  case,  consider  the  credibility  of  the  answer,  the  nature  of 
the  case,  etc.,  and  if  upon  the  whole  it  appears  that  justice  requires 
things  to  remain  in  statu  quo  until  a  jury  can  pass  upon  the  case 
the  order  ought  to  stand.  ^ 

n.  Who  May  Complain  —  (ij  In  General.  —  Orders  touching 
the  appointment  of  receivers  will  not  be  reviewed  at  the  instance 
of  persons  who  are  not  parties  to  the  suit  in  which  the  receiver  is 
appointed,'  or  of  persons  who,  although  parties,  have  no  such 
interest  affected  by  the  order  as  entitles  them,  to  complain,*  or 

on  the  questions  presented  by  the  ap>  after  the  appointment  and  appeal  from 

peal.     Smith-Dimmick  Lumber  Co.  c.  the  order  appointing.     But  in  Voshell 

Teague,    (Ala.    1898)    24  So.    Rep.  4;  v.  Hynson,  26  Md.  83,  it  was  held  that 

Heard  cr.  Murray,  93  Ala.  127;  Etowah  on  appeal  from  an  order  appointing  a 

Min.  Co.  If.   Wilis  Valley  Min.,  etc.,  receiver  and   granting  an  injunction, 

Co.,  106  Ala.  492;  Werborn  v,  Kahn,  93  and  also  from  an  order  refusing  to  dis- 

Ala.  201.  charge  the  receiver  and  dissolve  the  in- 

In  New  York  it  was  held  that  an  ap>  junction  upon  motion  after  answer  filed 
peal  from  the  vice-chancellor  to  the  on  oath  and  testimony,  the  court  can- 
chancellor  must  be  decided  upon  the  not  take  the  allegations  of  the  bill  to  be 
same  papers  and  facts  which  were  be-  true,  but  where  the  material  allega- 
fore  the  vice-chancellor.  Bloodgood  v.  tions  of  the  bill  are  denied  by  the  ao- 
Clark  4  Paige  (N.  Y.)  574.  swer  and  are  not  overcome    by    the 

1.  Cohen  p.  Meyers,  42  Ga.  46.  testimony,  the  orders  will  be  reversed. 

In  New  York^  where  no  answer  had  And  in  Katz  v.  Brewington,  71  Md.  79. 

been  served  when  the  motion  was  made,  it  is  said  that  if  the  answer  had  been 

and  the  equities  of  the  complaint,  if  filed  before  the  hearing  on  the  motion 

such  existed,  were  questioned  only  by  for  the  appointment  of  the  receiver,  the 

affidavits  used  to  resist  the  motion,  it  answer  would  have  been  considered  in 

was  held  that  the  court  should  take  the  appellate  court, 
such  affidavits  into  account,  remember-        8.  Gold   Hunter  Min.,   etc.,   Co.   r. 

ing,  however,  that  they  constituted  de-  Hollemao,  2  Idaho  839,  holding  that 

fensive  allegations  and  raised  to  some  only  one  who  is  a  party  to  the  suit  or 

extent  issues  of  fact  which  the  court  matter  in  controversy  is  entitled  to  a 

only  can  determine.      "  The   inquiry  writ  of   review  (certiorari).     See  also 

here  is  whether   upon   the   plaintiff's  Sherwood  v.   Prussing,   (III.   App.)  i 

complaint,  read  in  the  light  of  the  de-  Chicago  L.  J.  179;  Underwood  v,  Sut* 

fendants'  affidavits,  there  was  jurisdic-  cliffe,  10  Hun  (N.  Y.)  457. 
tion  in  equity  over  the  subject-matter       8.  A  Mare  Agent  of  uid  Custodiaa  ftr 

involved.        National   Park    Bank  v,  a  Cktrporatioii,  with  no  interest  above 

Goddard,  131  N.  Y.  494.  that  of  a  servant  and  making  no  claim 

Allegations  of  Bill  Taken  as  True,  —  of  possession  in  his  own  right,  and 
In  Shannon  v,  Wright,  60  Md.  521,  it  ^very  interest  which  he  has  in  posses- 
was  held  that-  upon  an  appeal  from  an  -  sibn  being  merged  in  that  of  the  cor- 
order  appointing  a  receiver  and  grant-  poration,  has  no  appealable  interest  in 
ing  an  injunction  with  leave  to  the  de-  the  matter  of  the  appointment  of  a  re- 
fendants  after  filing  answers  and  upon  ceiver  for  the  corporation.  Such  a 
notice  to  move  for  the  rescinding  of  the  party  is  not  the  party  aggrieved  under 
order  and  the  dissolution  of  the  in-  a  statute  giving  the  right  of  appeal 
junction,  under  the  construction  given  from  the  appointment  of  a  receiver  only 
to  the  statute  in  Maryland  the  court  is  to  "  the  psirty  aggrieved."  McFariand 
confined  on  such  an  appeal  to  the  case  tr.  Pierce,  T51  Ind.  546. 
made  by  the  bill  and  will  not  examine  Sheriff  under  Levy  of  Attaehment.  —  In 
the  answer.  See  also  Haight  v.  Burr,  Pease  v.  Waters,  66  111.  App.  361,  it  is 
19  Md.  130,  and  Ross  v,  Bevan,  10  Md.  held  that  the  plaintifif  may  control  his 
466,  in  which  cases  the  answer  was  filed  own  process,  and  that  therefore  one 
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who  by  their  own  conduct  or  acquiescence  in  the  appointment 
have  estopped  themselves,  as  where  creditors  acquiesce  by  seeking 
enforcement  of  their  claims  in  the  receivership  proceedings,*  or 
where  a  defendant  disclaims  any  interest  in  the  property  involved,* 

or  fails  to  resist  the  appointment  after  notice  of  the  application,* 
or  consents  to  the  appointment.*    So  where  one  opposes  the 

who  has  no  interest  in  the  matter  in  rectly  from  the  order  appointing  the 

controversy  except    as   sheriff    under  receiver. 

levies  made   by   him  of  attachments  But  it  is  also  held  that  an  inlerven- 

upon  the  property  cannot  complain  of  ing  creditor  cannot  move  to  set  aside 

the  appointment  of  a  receiver  which  the  appointment  of  the  receiver  with 

was  made   with   the    consent    of    the  out  submitting  his  claim  to  the  court 

plaintiffs  in  the  attachments.  for  adjudication.      Remington   Paper 

Joint  Appeal  —  One  Purty  Kot    "Ag-  Co.  v,  Watson,  49  La.  Ann.  1296. 

grieved." — In  Indiana  ii  is  held  that  So  a  creditor,  after  esiablishing  his 

where  two  parties  appeal  from  an  order  claim  by  intervening  in   the  suit  in 

appointing  a  receiver  and  jointly  assign  which  a  receiver  is  appointed,  acquires 

error,  such  assignment  is  not  good  as  sufficient  standing  to  ask  for  orders  and 

to  either  if  one  of  the  parlies  is  not  directions  against  the  receiver,  and  he 

*'  the  party  aggrieved  "  within  the  stat-  may  ask  for  the  removal  of  the  receiver 

ute  permitting  an  appeal  only  to  the  for  disobedience  of  such  orders,  and  the 

party  aggrieved.     McFarlandt/.  Pierce,  refusal  of  the  court  to  pass  such  orders 

151  Ind.  546.     But  see  Walker  v,  Gib-  upon  the   motion  of  such  creditor  as 

son,  35  111.  App.  49.  will   protect  all   parties  involved  is  a 

Intervention.  •— Under    the  chancery  ground  for  complaint  in  the  appellate 

practice  a  person  as  a  general  rule  can-  tribunal.    Voorhees    v.     Indianapolis 

not  intervene  over  the  complainant's  Car,  etc.,  Co.,  140  Ind.  220. 

objection.     See  Whitney   v,    Hanover  In    Washington  it   was  held   that  a 

Nat.  Bank,  71  Miss.   1016;  Stretch  v,  judgment  creditor  of  the  corporation 

Stretch,  2  Tenn.  Ch.   140.    And  it  is  could  not  appeal  from  an  order  refus- 

held  that  a  creditor  who  has  been  per-  ing  to  vacate  the  appointment  of  the 

mitted  to  intervene  after  the  appoint-  receiver  of  the  corporation,  where  the 

ment  of  a  receiver  cannot  appeal  from  creditor  is  not  a  party  to  the  suit  and 

the  appointment.     Holmes   v.  Knapp  does  not  become  one   by  setting   up 

Electrical  Works,  59  111.  App.  58;  Cen-  his  claim  in  intervention  as  permitted 

tral  Trust  Co.  v.  Worcester  Cycle  Mfg.  by  the  code.    Wooding  v.  Wooding,  10 

Co.,  86  Fed.  Rep.  35.    See  also  Grand  Wash.  531. 

Trunk  R.  Co.  v.  Central  Vermont  R.  But  in  State  v.  Superior  Ct.,  8  Wash. 

Co.,  85  Fed.  Rep.  87.  210,  it  was  held  that  prohibition  would 

When     Intervention     Is     Proper » —  lie  to  prevent  a  receiver  from   taking 

Where,  however,  under  the  statutory  possession  of  property  claimed  under 

practice    prevailing  in  various  states  attachment  prior  to  the  appointment  of 

intervention  is  proper,  an    attaching  the  receiver,  because  no  appeal  would 

creditor  may  intervene  in  an  action  in  lie  from  an  order  refusing  leave  to  a 

which  a  receiver  has  been  appointed  to  creditor  to  intervene, 

take    possession    of  the  property   at-  1.  Manhattan   Trust  Co.   v,  Seattle 

tached,  and  move  to  modify  the  order  Coal  etc.,  Co.,  16  Wash.  499;  Ellis  v. 

as    to    such    property,   and    from    an  Vernon   Ice,   etc..   Co.,   86  Tex.    109; 

order  refusing  his    motion    may  ap-  Rouge  v.  Laf argue  Bros.  Co.,  49  La. 

peal.     National    Park   Bank    v,   God-  Ann.  998,  47  La.  Ann.  1646. 

dard,   (Supm.   Ct.   Gen.  T.)  20  N.  Y.  2.  Clark  v,  Johnston,  15  W.  Va.  804. 

Supp.  499.  S.  New  York  L.  Ins.  Co.  v.  Davis,  94 

So  such  intervening  creditor  may  re-  Va.  427.    See  also   Bolt    v.    Hauser, 

sist  the  order  appointing  a  receiver  by  (County  Ct.)  19  Civ.  Pro.  (N.  Y.)  7,  and 

moving  to  vacate  same  and  by  appeal-  Underwood  v,  Sutcliffe,  10  Hun  (N.  Y.) 

ing  from  an  order  refusing  such  mo-  454,  holding  that  an  appearance  upon 

tion.    In  re  Moss  Cigar  Co.,  50  La.  the  hearing  of  the  application  without 

Ann.  789,  holding,  however,  that  it  is  objecting  operates  to  waive  irregular!- 

not  proper  practice  in  such  a  case  for  ties. 

the  intervening  creditor  to  appeal  di-  4.  Little  Rock  Water- Works  Co.   r. 

869  Volume  XVIL 


Appiftl  and  Btvlew.  RECEIVERS.  Ordm  ABpdatli«,  ata. 

appointment  of  a  receiver  he  cannot  afterwards  assign  as  error  the 
failure  of  the  court  to  make  the  appointment.^ 

(2)  Appeal  by  Receiver  from  Order  of  RefnovaL  —  A  receiver 
has  no  right  to  intermeddle  in  questions  affecting  the  rights  of 
the  parties  or  the  disposition  of  the  property  in  his  hands ;  he 
must  retire  from  his  office  and  give  up  the  property  committed 
to  his  custody  whenever  required  by  the  court  to  do  so,  for  being 
an  officer  of  the  court  he  has  no  more  authority  to  ask  for  a 
revision  of  the  order  directing  his  removal  or  discharge,  or  the 
vacation  of  the  order  appointing  him,  than  a  mere  stranger  to  the 
cause.* 

o.  Record  —  Exceptions  and  Objections — jmisdietioiiAi  yu^ 

—  The  record,  where  it  is  sought  to  have  an  order  appointing  a 
receiver  reviewed,  should  show  the  jurisdictional  facts  or  a  proper 
case  for  such  appointment.* 

Barret,  103  U.  S.  516;  Bell  v.  Ohio  L.  evidential  facts  and  conclusions  have 

Ins.  Co.,  3  Fed.  Cas.  No.  i,a6i.  spent  ciieir  force   when  the   ultimate 

1.  Emmons  v.  Keller,  39  Ind.  179.  conclusion  is  reached  that  there  ought 

2.  In  re  Premier  Cycle  Mfg.  Co.,  70  to  be  a  change  of  receivers,  and  could 
Conn.  473;  L'Engle  v.  Florida  Cent.  R.  not  be  used  against  the  person  removed 
Co.,  14  Fla.  267;  State  v,  Richtor,  45  on  any  subsequent  accounting  or  in 
La.  Ann.  235 ;  Matter  of  Colvin,  3  Md,  any  other  suit.  In  re  Premier  Cycle 
Ch.  302,  affirmed  sub  nam,  Eilicott  v,  Mfg.  Co.,  70  Conn.  473. 

Warford,  4  Md.  80;    Bosworth  v,  Ter-  S.  Terry  v,  Bange,  57  N.  Y.  Super, 

minal  R.  Assoc.,  80  Fed.  Rep.  969.  Ct.   547;    Crowder  v,  Moone,  52  Ala. 

Nor  can  he  be  heard  on  appeal  in  220,  holding  that  it  will  be  a  fatal  ob- 

support  of  the  validity  of  his  appoint-  jection  to  an  order  appointing  a  re- 

ment.     Saulsbury  v.  Lady  Ensley  Coal,  ceiver  that  it  was  made  without  notice, 

etc.,  Co.,  no  Ala.  585.  where  the  necessity  for  dispensing  with 

But  Whara  the  Beoeiver  Is  a  Party  to  the  notice  is  not  shown.    See  stifra^ 

the  Aotion  it  is  held  that  he  may  appeal  XVIII.   t.  m.  Consideration  of  Pleadings. 

from  an  order  removing  him.    Conner  PresumptiOB.  —  But  it  has  been  held 

V,  Belden,  8  Daly  (N.  Y.)  257.     See  also  that  where  the  record  is  silent  it  will 

Wilson  V,  Barney,  5  Hun  (N.  Y.)  257.  be    presumed    that    notice    has    been 

"When  Hii  Aooounts  Ooiaa  Vpfinr  Ad-  given.     Miller  v,  Shriner,  86  Ind.  493. 

Jvstment  his  relations  will  be  different;  And  anything  short  of  jurisdictional 

he  will  then  be  a  party  in  interest,  and  matter  may  be  aided  by  presumption 

may  be  heard,  and  it  will  be  the  duty  where  the  record  is  silent.     Dilling  v, 

of  the  court  to  see  that  his  rights  are  Foster,  21  S.  Car.  334. 

fully  protected."    L'Engle  v.  Florida  Want  of  KotiM  Cured  \rf  SabiaqiiMit 

Cent.  R.  Co.,  14  Fla.  267.  Appoiiitinant.  —  Where     the      record 

So  where  the  order  discharging  the  showed  the  appointment  of  a  receiver 

receiver  determines  that  after  his  dis-  ex  parte ^   and    this   was    one    of    the 

charge  from  office  he  will  be  personally  grounds  upon  which  a  reversal  of  the 

liable   for  obligations   which   he  con-  decree  was  sought,  it  was  held  that  by 

tracted  officially,  he  may  appeal  in  his  subsequently    appointing  another  re- 

individual  capacity  from  such  order,  ceiver  upon  notice  and  argument  and 

but  a  judgment  of  removal  which  sets  vacating  the  first  order,  the  objection 

forth  no  findings  of  fact  in  its  support  was  overcome.     West  v.   Chasten,    12 

will    not  be    reversed    because    of    a  Fla.  331. 

special   finding  of  fact  made  by  the  Violation  of  Xandatoiy  Statato  —  Bond. 

court  after  the  judgment  of  removal  — The  violation  of  a  mandatory  stat- 

and  at  the    receiver's  request,    upon  ute  in  the  appointment  of  a  receiver 

which  to  predicate  an  appeal,  in  which  renders  the  appointment  invalid,  and 

there  are  expressions  which  may  be  the  record  need  not  show  affirmatively 

construed  to  import  a  personal  liability  that  the  defendant  objected  upon  that 

cm  the  part  of  the  receiver,  as  such  particular  ground.    This  principle  will 
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XsaeptloiiB  —  OldMttom  Fint  Bailed  on  AppaaL  —  Objections  to  the 

appointment  of  a  receiver  which  are  not  made  in  the  court  below 
will  not  be  considered  when  raised  for  the  first  time  on  appeal.^ 
Such  objections  must  be  raised,  exceptions  properly  taken,  and 
errors  assigned,  in  order  that  the  objectionable  matter  may  be 
made  a  part  of  the  record.*    A  bill  of  exceptions,  however,  is  not 

apply  to  the  appointment  of  a  receiver  Motion  for  an  interlocutory  order  ap- 

without  notice  and  without  requiring  pointingareceivermust  be  madea  part 

bond  provided  by  statute  for  such  a  of  the  record  by  a  bill  of  exceptions  or 

case.     Dreyspring  v,   Loeb,   113   Ala.  proper  order  of  the  court.     Barnes  v. 

263.    See  also  Capital  City  Water  Co.  Jones,  91  Ind.   161;  Chicago,  etc.,  R. 

V.  Weatherly,  108  Ala.  412.  Co.  v,  McBeth,  149  Ind.  78. 

But  where  upon  due  notice  a  receiver  Affidavits  used  on  the  appointment 

was  appointed   under  a  petition  in  a  of  a  receiver  are  not  a  part  of  the  record 

suit  for  the  foreclosure  of  a  mortgage  unless  certified  by  the  court  in  some 

praying  therefor,  it  was  held  that  the  manner  to  show  that  they  were  consid- 

fact  that  the  receiver  did  not  give  a  ered  by  it.     Clay  v.  Selah  Valley  Irri- 

snflicient  bond  could  not  De  raised  in  gation  Co.,   14  Wash.  543;  Morris  v, 

the  appellate  court  where  the  question  Branchaud,  52  Wis.  191. 

had  not  been    presented   in   the  trial  But  in  Georgia  it  was  held  that  affi- 

court.     Ecklund  v.  Willis,  42  Neb.  738.  davits  used  on  the  hearing  of  an  equity 

See  also  Shulte  v,  Hoffman,  id  Tex.  cause  are  a  part  of  the  record  and  need 

681.  not  be  copied  in  a  bill  of  exceptions. 

1.  Jackson  v.  Hooper,  107  Ala.  637;  Cohen  v.  Meyers,  42  Ga.  46. 
Chicago,  etc.,  R*  Co.  v,  McBeth,  149  Appeal  from  Pinal  Decree.  —  On  appeal 
Ind.  78;  Lime  City  Bldg.,  etc.,  Assoc,  from  final  decree  it  is  held  that  error 
V.  Black,  136  Ind.  544;  Gray  v,  Oughton,  must  be  assigned  on  the  making  of  the 
146  Ind.  285;  Rankin  v,  Rothschild,  78  order  appointing  a  receiver,  and  that 
Mich.  10;  Dreyfuss  v.  Seale  (Supm.  affidavits  used  at  the  hearing  must  be 
Ct.  Spec.  T.)  18  Misc.  (N.  Y.)  551;  embraced  in  the  bill  of  exceptions. 
Ecklund  v.  Willis,  42  Neb.  737:  Corbin  Painter  v.  Painter,  (Cal.  1894)  36  Pac. 
V.  Berry,  83  N.  Car.  27;  Shulte  v,  Hoff-  Rep,  865. 

man,  18  Tex.  682;  Shannon  v.  Hanks,  Ovemiliiig  Motion  foralTew  TriaL  — 

88  Va.   338;    Bliley  v,  Taylor,  86  Ga.  Where  a  receiver  is  appointed  upon 

163.     And  see   in  general  article  Ex-  final  judgment  it  is  held  that  the  valid- 

CEPTIONS  AND  Objections,  vol.  8,  p.  153.  ity  of  the  appointment  alone  is  not  a 

Where  the  Appointment  Is  Without  Ko-  ground  for  a  new  trial,  but  the  remedy 

tioe  an  exception  taken  at  the  earliest  is  by  motion  to  set  aside  or  modify  the 

opportunity  is  sufficient.     Wabash  R.  judgment.     Emmons  v.  Keller,  39  Ind. 

Co.  V,  Dykeman,  133  Ind.  56.  178.     But  where  exception  was  taken 

Vacation.  —  See  XVIII.     I.  j,   Cont'  to  the  appointment  at  the  time  it  was 

pliance  with  Statute.  made,  and  after  the  trial  of  the  cause  a 

Olijeotions  Kot  Baited  on  Motion  to  motion  for  a  new  trial  was  made 
Yaoate.  —  Where  a  motion  to  vacate  assigning,  inter  alia^  the  appointment 
was  made  below,  it  was  held  that  ob-  of  the  receiver  as  a  ground  for  the  new 
jections'  not  raised  on  such  motion  trial,  and  the  order  appointing  the  re- 
would  not  be  considered  in  the  appel-  ceiver  and  that  overruling  his  motion 
late  court.  Ecklund  v.  Willis,  42  Neb.  for  the  new  trial  were  separately 
737.  assigned  as  error,  it  was  held  that  the 

2.  BUI  of  Exceptions  —  Evidenoe.  —  assignment  on  the  overruling  of  the 
Objections  to  evidence  upon  a  petition  motion  for  a  new  trial  did  not  present 
for  the  appointment  of  a  receiver  will  the  ruling  of  the  court  in  the  appoint- 
not  be  considered  unless  embodied  in  ment  of  the  receiver,  but  that  the 
a  bill  of  exceptions  properly  made  a  assignment  of  error  upon  the  order  ap> 
part  of  the  record.  Prouty  v.  Hallo-  pointing  the  receiver  did  present  the 
well,  53  Minn.  488.  See  also  Byrne  v.  question  properly.  Buchanan  9.  Berk- 
Lake  Charles  First  Nat.  Bank,   (Tex.  shire  L.  Ins.  Co.,  96  Ind.  510. 

Civ.  App.  1899)  49  S.  W.  Rep.  706.  Speoiflo  Asiignment  of  Error.  —  Upon 

Affidavits  Read  on  the  Hearing  of  a  appeal  from  an  order  appointing  a  re- 
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always  necessary  for  the  purpose  of  presenting  to  the  appellate 
court  the  consideration  of  error  in  the  appointment  of  a  receiver.* 
/.  Effect  of  Appeal  —  Supersedeas.  —  An  appeal  does 
not  of  itself  operate  as  a  supersedeas  of  an  order  appointing  a 
receiver,*  except  when  by  statute  or  rule  of  court  it  is  made  to 
have  this  effect,  or  when  an  order  is  made  either  in  the  court  from 
which  the  appeal  is  taken  or  in  the  appellate  court  to  operate  as 
a  supersedeas.*     This  is  now  usually  the  case,  and  the  legal  effect 

ceiver,  it  was  held  that  an  assignment  no  assignment  of  error  is  necessary, 

that  tiie  appointment  was  irregular  and  Clark  v,  Raymond,  84  Iowa  251. 

erroneous,    and    that  the    order    was  8.  Swing  v,  Townsend,  24  Ohio  St. 

granted  contrary   to  the   statute,   was  i ;  Matter  of  Real  Estate  Associates,  58 

too  general,  indefinite,  and  uncertain  to  Cal.  356.     And  see  in  vreneral  article 

suggest  error.    Chicago,  etc.,  R.  Co.  v.  Supersedeas  and  Stay   of   Proceed- 

St.  Clair,  144  Ind.  371.  ings. 

Appeal      from     Vlce-ChaaMUor.  —  In  Stay  of  Ezeoution  upon  a  writ  of  error 

Bloodgood  r.   Clark,  4  Paige  (N.   Y.)  and   under  a  bond  executed  for  that 

574,   it  was  held  that  an  appeal  from  purpose  is  held  not  to  supersede  an 

the   vice-chancellor   to  the   chancellor  order  appointing  a  receiver,  as  only 

must  be  decided  upon  the  same  papers  that  part  of  the  judgment  is  before  the 

and  facts  which  were  before  the  vice-  court  which  is  complained  of.     Goode 

chancellor  when  the  order  was  made,  v.  Wiggins,  12  Ohio  St.  341. 

and  that  if  the  question  should  arise  as  8.  Clark  r.  Pittsburgh  Natural  Gas 

to  what  papers  were  before  the  vice-  Co.,  6  Pa.  Dist.  173. 

chancellor,  and   they  are  not  particu-  In  Atty.-Gen.  v,  Columbia  Bank,  i 

larly  specified  in  the  order,  resort  must  Paige  (N.   Y.)  511,   it  was  held  that 

be  had  to  the  minutes  of  the  clerk  and  upon  an  appeal  to  the  chancellor  from 

to    the    papers    marked    by    him    as  an    order    of    appointment  the  coua 

read   to  ascertain   what   papers  were  would   not,   pending  the    appeal,  ap- 

used.  point  a  receiver  where  there  was  no 

1.  Thus  in  Minneeota  it  was  held  that  ground   to  apprehend  danger    to  the 

an  order  appointing  a  receiver  is  ap-  fund   before  a  final  determination  in 

pealable  as  an  order  granting  a  provi-  the  court  of  last  resort, 

sional  remedy,  but  that  it  did  not  fol-  In  England  until  the  year  1772  an  ap- 

low   that  the   party   who  desired   the  peal  from  a  decree  or  order  in  chancery 

appeal  was  entitled  to  have  allowed  a  suspended  all  proceedings,  but  since 

bill  of  exceptions  properly  so  called,  that  time  the  contrary   rule  has  pre- 

for  the  hearing  of  a  mere  motion   is  vailed    there.     The    subject    was   re- 

not  such  a  trial  as  entitles  one  to  a  bill  viewed  by  the  House  of  Lords  in  1807, 

of  exceptions  to  bring  up  for  review  and  an  order  was  made  establishing 

the  rulings  of  a  court  on  the  trial  of  the  the  right  of  the  chancellor  to  determine 

merits.     The    lower    court,    however,  whether  and  how  far  an  appeal  should 

should  certify  a  true  statement  of  what  be  suspensive  of  proceedings,  subject 

occurred  before  it,  and  for  this  purpose  to  the  order  of  the  House   upon  the 

a  mandamus  may  issue  to  compel  the  same  subject.     Hovey  v,   McDonald, 

certifying  of  such  proceedings.     State  109  U.  S.  150;  Hart  v,  Albany,  3  Paige 

V.  Egan,  62  Minn.  280.  (N.  Y.)  381. 

In  Pennsylvania,  on  appeal  from  an  Inherent  Power  to  Order.  —  It  is  also 
interlocutory  order  granting  an  injunc-  held  that  the  stay  of  such  proceedings 
tion  and  appointing  a  receiver,  copies  upon  an  appeal  is  really  a  matter  of 
of  the  affidavits  and  testimony  heard  right,  and  that  the  Supreme  Court  io 
on  the  motion  should  be  filed  and  ac-  the  exercise  of  its  appellate  jarisdictioo 
company  the  record  in  order  that  the  may  grant  such  stay,  Janesviile  r. 
Supreme  Court  may  rehear  and  decide  Janesviile  Water  Co.,  89  Wis.  159; 
the  case  on  its  merits.  Schlecht's  Ap-  Hudson  v.  Smith,  9  Wis.  122;  and 
peal,  60  Pa.  St.  175.  may  compel  the  lower  court  by  man- 
In  Iowa  it  is  held  that  upon  an  ap-  damns  to  make  an  order  for  this  por- 
peal  from  an  order  appointing  a  re-  pose,  Northwestern  Mut.  L.  Ins.  Ca 
ceiver,  made  upon  a  petition  in  equity,  v.  Park  Hotel  Co.,  37  Wis.  125. 
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of  a  supersedeas  granted  upon  an  order  appointing  a  receiver  is 
to  suspend  the  operation  of  the  order  pending  the  appeal,^  and 
to  withdraw  from  the  receiver  the  right  to  the  possession  of  the 

1.  Florida.  —  State    v.    Johnson,    13  under  the  laws  relating  to  appeals  gen- 

Fla.  43.  erally  may  have  a  stay  of  proceedings. 

Illinois.  —  Upon  perfecting  an  appeal  State  v.  Superior  Ct.,   12  Wash.  677. 

from  a  final  decree  in  chancery  ap-  See  also  Brandage  v.  Home  Sav.,  etc., 

pointing  a  receiver  and  directing  him  Assoc,  11  Wash.  288. 

to  collect  debts,  etc.,  that  part  of  the  Appeal   from   Order   Yaoating   Where 

decree  is  suspended  under  the  consti-  Bill  Is  Dismiiaed.  —  Where  the  decree 

tution  and  statutes  of  Illinois  regulat-  dismisses  the  bill  and  vacates  an  order 

ing  appeals.     Harris  v.  People,  66  111.  previously  entered  granting  an  injunc- 

App.   306;    Continental    Invest.,   etc.,  tion  appointing  a  receiver,  and  an  ap- 

Soc.  V.  McKay.  69  111.  App.  72.  peal  is  not  taken  from  that  part  of  the 

Indiana.  —  Upon  an  appeal  from  an  decree   which   dismisses    the  bill  but 

order  appointing  a  receiver  and  the  giv-  from  that  part  which  vacates  said  order, 

ing  of  the  proper  bond  the  authority  of  a  direction   that  such  appeal  should 

the  receiver  is  suspended  until  the  final  operate  as  a  supersedeas  will  be  set 

determination  of  the  appeal.    Wabash  aside    as    unauthorized.     Stockton    v. 

R.  Co.  V,  Dykeman,  133  Ind.  56.  Harmon,  32  Fla.  312. 

Louisiana.  —  Metropolitan    Bank    r.  From  Appointment  After  Judgment.  — 

Commercial  Soap,   etc..  Manufactory,  ''According  to  the  plain  and  unambig- 

48  La.  Ann.  1383.  uous  terms  of  the  statute,  proceedings 

Maryland.  —  Everett     v.    State,     28  upon  any  appealable  judgment  or  order 

Md.  190.  may  be  stayed  by  the  filing  of  a  suffi- 

Minnesota.  —  Farmers'  Nat.  Bank  v.  cient   undertaking,    except    in   a   few 

Backus,  63  Minn.  115.  enumerated      cases.      ♦     ♦     ♦     Un- 

Mississippi.  —  Buckley  v.  George,  71  doubtedly  it  has  often  been  held  that 

Miss.  580.  the  appointment  of  a  receiver  is  merely 

Missouri.  —  State  v.  Hirzel,  137  Mo.  ancillary,  and  undoubtedly  his  appoint- 

435.  ment  often  is  merely  ancillary;  that  is 

Nebraska.  —  Home  F.  Ins.  Co.  v,  to  say,  he  is  appointed  before  judgment 
Dutcher,  48  Neb.  755,  holding  that  for  the  purpose  of  protecting,  pending 
upon  an  appeal  from  an  order  appoint-  the  litigation,  property  which  is  the 
ing  a  receiver  a  supersedeas  was  not  a  subject  of  the  litigation.  But  some- 
matter  of  right,  but  whether  or  not  it  times  he  is  appointed  after  judgment 
should  be  ordered  was  a  matter  within  for  the  purpose  of  carrying  the  judg- 
the  discretion  of  the  court,  which  might  ment  into  effect;  in  which  case  his  ap- 
be  exercised  by  the  appellate  court  and  pointment  and  his  proceedings  there- 
may  be  upon  conditions.  under  are  not  merely  ancillary.     In  the 

Pennsylvania. — The  statute  in  this  former  case  his  functions  are  not 
state  specially  provides  that  upon  ap-  necessarily  suspended  during  the  ap- 
peal from  an  interlocutory  order  ap-  peal,  and  neither  is  the  power  of  the 
pointing  a  receiver,  as  an  adjunct  to  court  to  remove  him  or  control  him 
the  preliminary  injunction,  the  order  suspended  by  the  appeal.  But  in  the 
should  not  be  superseded.  Haught  v.  latter  case  —  as,  for  instance,  where  a 
Irwin,  166  Pa.  St.  548.  receiver  has  been   appointed    to    sell 

South   Carolina.  —  Unless  the    bond  mortgaged  premises   under  decree  of 

required  by  the  court  has  been  exe-  foreclosure  —  his  proceedings  are  sus- 

cuted  in  such  sum  as  has  been  directed  pended  by  the  appeal."     Havemeyer 

by  the  court,  a  notice  of  appeal  will  v,  Superior  Ct.,  84  Cal.  327. 

not  operate  as  a  supersedeas.    Allen  Where   the  complainants  were   not 

V.  Cooley,  53  S.  Car.  414;    Harmon  v.  entitled   to  a  receiver  until  after  the 

Wagener,  33  S.  Car.  487.  recovery  of   the  judgment,  and   after 

Texas.  —  Carter  v.  Carter,  (Tex.  Civ.  such  judgment  but  before  the  defend- 

App.  1897)  40  S.  W.  Rep.  1030,  on  ap-  ant  perfected  an  appeal  a  receiver  was 

peal  from  an  interlocutory  order  ap-  appointed,  it  was  held  that  as  the  judg- 

pointing  a  receiver.  ment   was   vacated   by  the  appeal  an 

Washington.  —  On   appeal    from   an  order  appointing  the  receiver  ceased  to 

Interlocutory  order  appointing  a    re-  have  any  force.    Allen  v.  Chadburn,  3 

ceiver  the  appellant  by  filing  a  bond  Baxt.  (Tenn.)  226. 
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property  acquired  under  the  appointment  and  to  vest  that  right 
in  the  party  from  whom  the  property  was  taken,  and  the  court 
may  make  an  order  compelling  an  immediate  restoration  pending 
the  appeal.* 

Canie  lUmaina  in  Lowtr  Court  —  For  Parttciilar  PurpoMO.  —  But  upon  an 
appeal  from  an  order  appointing  a  receiver  the  cause  remains 
pending  in  the  lower  court,  notwithstanding  such  appeal,  for  such 
further  proceedings  as  may  be  necessary  in  other  respects,  as  for 
amendments  to  or  changes  in  the  pleadings.' 

2.  Orders  and  Decrees  in  Pending  Suit  —  a.  By  Receiver.— 
The  right  of  a  receiver  to  appeal  from  orders  and  decrees  made 
in  the  suit  in  which  he  was  appointed  depends  upon  the  nature 
and  efifect  of  such  order  or  decree.* 

Eifoot  of  AfflnnitTice  or  Bovenal  of  Order  other  defendants  in  the  blU.    Howard 

Appointing.  —  An  affirmance  of  the  in-  v,  Lowell  Mach.  Co.,  75  Ga.  325. 
terlocutory  order  appointing  a  receiver        Where  a  receiver  is  appointed  before 

is  nothing  more  than  an  adjudication  judgment    as    a    provisional  remedy, 

that  the  action  of  the  district  judge  upon  judgment  for  the  defendant  and 

was  not  erroneous.     It  does  not  render  appeal   with  security  the  court  may 

the  judgment  final,  in  the  sense  that  nevertheless    discharge    the  receiver, 

the  district  court  cannot    under  any  Ireland  v.  Nichols,  (N.  Y.  Super.  Ci. 

circumstances  modify  or    vacate   the  Spec.  T.)  9  Abb.   Pr.  N.  S.  (N.  Y.)  71; 

order  after  the  mandate  is  filed.  The  Baughman  v.  Superior  Ct.,  72  Gal.  572. 
order  is  none  the  less  an  interlocutory        8.  Tho  Tme   line  of  Demiurkatiott  is 

one,  and  the  jurisdiction  of  the  district  this:  The  receiver  has  the  right  of  ap- 

court  over  the  matter,  after  the  suspen-  peal  with  respect  to  any  claim  asserted 

sion  caused  by  the  appeal,  revests,  and  by  or  against  the  estate,  for  therein  be 

the  subject  is  as  much  under  its  con-  is    the    representative    of    the  entire 

trol  as   though   no  appeal    had   been  estate.     He   has    the   right  of  appeal 

taken.     San  Antonio,   etc.,   R.  Co.  v.  from  any  decree  which  adSects  his  per- 

Davis,  (Tex.  Civ.  App.  1895)  30  S.  W.  sonal    right,    for    therein   he  has  an 

Rep.  693.  interest.     But  he  has  not  the  right  of 

And  upon  a  reversal  of  an  order  of  appeal  from  a  decree  declaring  the  re- 
appointment the  office  ceases.  Crum-  spective  equities  of  parties  to  the  suit 
lish  V.  Shenandoah  Valley  R.  Co.,  40  He  should  therein  be  indifferent,  and 
W.  Va.  627.  not   a  partisan.      His  duty  is  to  all 

1.  Farmers'  Nat.  Bank  v.  Backus,  63  parties  in  common.  He  should  not 
Minn.  115;  Buckley  v,  George,  71  become  the  advocate  of  one  against 
Miss.  580.  See  also  Everett  ».  State,  another.  Bosworth  r.  Terminal  R. 
28  Md.  190;  Blondheim  v.  Moore,  11  Assoc,  80  Fed.  Rep.  969;  Felton  p. 
Md.  365;  State  v,  Johnson,  13  Fla.  33.  Ackerman,  61  Fed.  Rep.  225,  22  U.S. 

Prohibition  has  been   held   to   be  a  App.  154. 
proper  remedy  to  compel   restitution.        ExoepUon  to  Beport  of  Boftne.  — lo 

State  V,  Hirzel,  137  Mo.  435;  State  v.  Atty.-Gen.  v.  North  America  L.  Ins. 

Superior  Ct.,  12  Wash.  677.  Co.,  82  N.  Y.  172,  it  was  objected  that 

2.  Nay  lor  v,  Sidener,  106  Ind.  179;  the  receiver  had  no  right  to  file  ezcep- 
Wabash  R.  Co.  v.  Dykeman,  133  Ind.  tions  to  the  report  of  a  referee,  as  the 
56;  S.  S.  O.  Iron  Hall  v.  Baker,  134  controversies  before  the  referee  were 
Ind.  293;  Shoemaker  z'.  Smith,  100  Ind.  solely  between  the  several  claimants 
40;  Gray  v.  Oughton,  146  Ind.  285.  upon  the  assets  of  the  company.  The 
See  also  Carter  r.  Carter,  (Tex.  Civ.  court  said:  "The  receiver  represents 
App.  1897)  40  S.  W.  Rep.  1030.  the  company  not  only,  but  he  stands 

Diiohargo  of  Reoeiver.  —  Where  an  ap-  as  a  trustee  of  its  funds  for  all  its  cred- 

peal  is  taken  from  an  order  discharg-  itors.     He  is  supposed  to  be  impartial 

ing  a  receiver  as  to  one  defendant  the  between   the   several  claimants   upon 

court  is  not  precluded  by  such  appeal  the  funds,  and  yet  he  may  intervene  to 

from   discharging  the   receiver  as    to  see   that  no  injustice  is  done  to  any 
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Pwioiua  Bighti  InTelyed.  —  Thus  he  may  appeal  from  any  decree 
which  affects  his  personal  rights,  for  therein  he  has  an  interest,  as 
from  a  decree  refusing  him  proper  compensation,*  or  disallowing 
his  accounts,  or  declaring  a  personal  liability  upon  settling  his 
accounts.* 

Betebliihing  or  Denying  daime.  —  So  he  may  appeal  from  a  decree 
establishing  a  claim  against  the  estate  or  denying  a  claim  asserted 
by  the  estate,  even  in  a  case  where  the  parties  to  the  suit  who  are 
interested  in  the  matter  might  have  appealed.* 

one,  and  that  the  funds  are  properly  a  receiver  was  appointed  cannot  object 

protected,  disposed   of,  and  adminis-  to  the  action  of  the  court  in  disallow- 

tered.    (Bockes  v.  Hathorn,  78  N.  Y.  ing  some  of  the  receiver's  charges  for 

222.)    In  such  cases,  the  claimants  do  fees  and   disbursements,  as  this  is  a 

not  all  usually  appear  before  the  ref-  matter  which  is  personal  to  the  receiver 

eree  by  counsel.     They  may  choose  to  and  does  not  prejudice  the  plaintiff's 

rely  upon  the  protection  the  receiver,  rights.     Marshall,  etc..  Bank  v.  Cady, 

as  their  trustee,  will  give  them;   and  (Minn.  1899)  78  N.  W.  Rep.  978. 
that  he  may  afford  them  such  protec-        By  Surety.  —  Matter  of  Guardian  Sav. 

tion,  he  may  appear  before  the  referee,  Inst.,  78  N.  Y.  410,  the  appeal  to  the 

file  exceptions  to  his  report,  and  ap-  general  term  was  by  the  surety  of  the 

peal  from  any  order  or  decree,  made  receiver.    The  right  to  the  appeal  was 

at  any  stage  of  the  proceedings,  affect-  not  questioned,  and  the  surety's  stipu- 

ing  the  funds  in  his  charge."  lation  to  be  bound  by  any  decision  that 

1.  Bosworth  V.  Terminal  R.  Assoc.,  might  be  rendered  against  him  was  ac- 
80  Fed.  Rep.  969;  Herndon  v,  Hurter,  cepted  by  the  opposite  party.  It  was 
19  Fla.  4iqJS;  Thornton  v.  Highland  held  that  upon  judgment  by  the  Gen- 
Ave.,  etc.,  R.  Co.,  94  Ala.  353;  State  eral  Term  affirming  the  order  appealed 
V.  Greene  County  Bank,  69  Mo.  App.  from  and  that  the  surety  pay  the 
536.  See  also  Magee  V.  Cowperthwaite,  amount  of  the  bond,  the  surety  was 
10  Ala.  966.  the  party  aggrieved  and  might  appeal 

But  the  AUowanoe  Is  Katter  of  Blsere-  to  the  court  of  appeals, 

tion,  and  will  not  be  disturbed  unless  it  3.  Bosworth  v.  Terminal  R.  Assoc, 

appears  from  the  record  that  the  dis-  80  Fed.  Rep.  969;  Girod  v.  Creditors,  2 

cretion  has  been  abused.     Sherley  v.  La.  Ann.  546;    People  v.  St.  Nicholas 

Mattingly,  (Ky.   1899)  51  S.  W.   Rep.  Bank,  77  Hun  (N.  Y.)  159. 

189;    Olson  Tf,  State  Bank,  72  Minn.  Where  Peraons  Intervene  to  obtain  re- 

320.  lief  against  him  because  they  cannot 

If  thf  Discretion  Is  Abused  \\i^  A^pe\-  obtain  full  relief  in  any  other  forum, 

late    Court    will    reverse.      State    v.  the  issue  raised  by  his  answer  to  the 

Greene  County  Bank.  69  Mo.  App.  536.  petition  makes  the  proceeding  an  ad- 

Betention  of  Part  of  Allowance.  —  An  versary  one  in  which  the  receiver  rep- 
order  whereby  a  part  of  the  allowance  resents  the  interests  of  the  owners  of 
of  a  receiver  is  directed  to  be  retained  the  property  of  which  he  is  temporarily 
by  the  master  commissioner  until  fur-  in  charge.  If,  as  such  representative, 
ther  order  of  the  court  is  not  a  final  he  feels  aggrieved  by  an  order  of  the 
order  or  judgment  from  which  an  ap-  court  made  in  an  adversary  proceeding 
peal  will  lie.  O'Mara  v,  Covington  of  this  character,  it  is  difficult  to  see 
First  Nat.  Bank,  (Ky.  1896)  37  S.  W.  why  he  should  not  be  permitted  to 
Rep.  266.  have  the  order  of  the  court  reviewed  by 

2.  L'Engle  v,  Florida  Cent.  R.  Co.,  the  appellate  tribunal  to  which  any 
14  Fla.  267;  Chicago  Title,  etc.,  Co.  r.  other  litigant  may  resort.  Certainly 
Caldwell.  58  111.  App.  219;  How  v,  the  owners  of  the  property,  if  ag- 
Jones,  60  Iowa  70;  Corey  v.  Long,  35  grieved  by  the  order  against  the  re- 
N.  Y.  Super.  Ct.  569;  Bosworth  v,  Ter-  ceiver,  might  appeal,  and  there  would 
minal  R.  Assoc.  80  Fed.  Rep.  969;  seem  to  be  no  justice  in  preventing  the 
Hinckley  r.  Gilman,  etc.,  R.  Co.,  94  temporary  custodian  of  their  property 
U.  S.  467;  Hovey  v.  McDonald,  109  U.  from  doing  so.  Felton  v,  Ackerman, 
S.  150.  22  U.  S.  App.  154.    To  the  contrary 

Tbo  Plaintiif  upon  whose  application    see    Dorsey    v,    Sibert,  93    Ala.  31a, 
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Where  Beeeiver  ITot  Intereeted.  —  But  in  Other  cases,  where  the 
receiver  is  interested  neither  personally  nor  as  representative  of 
the  whole  estate,*  he  has  no  right  to  appeal,  as  from  a  decree 
removing  him  from  office,  for  that  is  a  matter  of  discretion  with 
the  court  appointing  him,  and  he  holds  his  position  by  the  suffer- 
ance of  the  court.*  Nor  has  he  the  right  to  appeal  from  orders 
directing  the  particular  management  of  the  trust  property,*  such 
as  authorizing  the  issuance  of  receiver's  certificates  or  directing 
the  sale  of  mortgaged  property  or  the  confirmation  of  such  sale  or 
directing  the  turning  over  of  property  in  his  hands."* 

Where  an  Order  Is  Made  that  a  Beoeiver  Pay  Ont  of  the  Fundi  a  certain  sum 
which  is  in  excess  of  the  amount  which  he  has  in  his  hands,  it  is 
essential  to  the  protection  of  his  rights  that  he  be  allowed  to  have 
such  order  reviewed,  for  as  to  such  excess  the  order  or  decree 

under  a  code  provision  allowing  ap-  Ann.  412;    Chicago  Title,  etc.»  Co.  v. 

peals  as  of  right  only  to  parties  or  their  Caldwell,  58  111.   App.   219;    Ross  v. 

personal  representatives.  Wigg,  100  N.  Y.  243. 

Penonal  Iignriee.  —  A  receiver  may  2.  See  supra,  i.  n.  {2)  Appeal  by  Re- 

appeal  from  the  judgment  for  personal  ceiver  from  Order  of  Removal, 

injuries  to  an    employee  rendered  in  8.  Bosworth  v.  Terminal  R.  Assoc., 

the   receivership   suit.     Thorn   v.   Pit-  80  Fed.   Rep.  969;    Steel  v.  Halladay, 

tard,  62  Fed.  Rep.  232.  18  Oregon  157.     But  where  the  receiver 

Permission  of  (Sonrt.  —  It  was  held  in  was  the  party  defendant,  see  Matter  of 

Wisconsin   that  a  receiver    being   the  Duff,  (Ct.  App.)  41   How.  Pr.  (N.  Y.) 

mere  servant  of  the  court  to  do  its  bid-  351. 

ding  cannot  be  heard  to  question  by  Directing  Payment  of  Certain  Bate  of 

appeal  the  propriety  of  its  orders  un-  Wages.  —  In  Guarantee  Trust,  etc.,  Co. 

less  the  court  first  authorizes  him  to  v.  Philadelphia,  etc.,  R.  Co.,  69  Conn, 

do   so.     McKinnon   v,  Wolfenden,  78  709,  upon  an  appeal  by  a  receiver  from 

Wis.  237.  an  order  directing  him  to  pay  certain 

But  in  Farlow  v,  Kelly,  108  U.  S.  wages  to  his  employees,   it  was  said 

288,  131  U.  S.,  Appendix  cci.,  it  is  held  that  if  the  hearing  upon  an  interven- 

that  an  allowance  of  an  appeal  by  the  ing  petition  by  employees  for  certain 

circuit  judge  is  equivalent  to  leave  by  wages  is  an  adversary  proceeding  so 

the  court  to  the  receiver  to  take  the  that  such  petitioners  are  parties  to  the 

appeal.  original  receivership  suit,  the  order  of 

1.  Only   Where    Estate    Interested. —  the  court  granting  or  refusing  such 

This  right  and  duty  should,  however,  petition  is  a  final  judgment  subject  to 

be  limited  in  its  exercise  to  those  cases  appeal. 

in  which  the  estate,  as  a  whole,  is  in-  Where  Parties  Seek  Instmotiona  to  Se- 

terested  to  enforce  a  right  or  to  defend  oeiver.  —  Where  the  application  for  in- 

against  a  claim  asserted.     Bosworth  v»  structions  is  not  by  tht^  receiver  him- 

Terminal  R.  Assoc,  80  Fed.  Rep.  969.  self,    but    by    depositors     who    have 

Dismissal  of  Cause.  —  A  receiver  has  brought  him  into  court  to  obtain  a  di- 

no  right  to  appeal  from  the  action  of  rection   that  he  pay  a  large  sum  to 

the  court  in  dismissing  a  cause  except  such  claimants  out  of  the  moneys  in 

so  far  as  is  necessarv  to  protect  his  in-  his  hands,  it  is  held  that  where  such 

dividual  interests  or  the  rights  of  his  summary   relief    is   granted    notwith- 

bondsmen.     Hoffman  v,  Minol  Bank,  standing  the  opposition  of  the  receiver 

4  N.  Dak.  473.  and  the  interests  which  he  represents. 

Judgment  Establishing  Bights  Between  the  receiver  is  a  party  aggrieved  within 

Parties.  —  A     receiver    cannot    appeal  the  meaning  of  the  Code  and  has  the 

from   a  judgment  establishing  rights  right  to  appeal   to  the  general  term, 

of  creditors  with  regard  to  each  other.  People  v,  St.  Nicholas  Bank,  77  Hun 

as  the  estate  is  not  thereby  aggrieved.  (N.  Y.)  159. 

Kohn   V,   Wagner,   i   Rob.  (La.)  275.  4.  Bosworth  v.  Terminal  R.  Assoc. 

See  also  Chapoton  v.  Creditors,  46  La.  80  Fed.  Rep.  969. 
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affects  him  personally  and  is  final.' 
*.  By  Other  Parties  Interested  —  (i)  In  General.  —  A 

party  to  a  suit  in  which  a  receiver  has  been  appointed  may  appeal 
from  orders  or  decrees  entered  therein,  either  where  the  order  is 
of  such  a  nature  as  would  justify  an  appeal  by  the  receiver,*  or 
where  it  is  of  such  a  nature  that  the  receiver  would  have  no 
appealable  interest,*  provided  such  party  is  aggrieved  by  the 
order  and  it  is  of  such  final  nature  as  to  be  appealable.* 

(2)  Compensation  and  Allowances.  —  Where  a  party  conceives 
that  he  is  aggrieved  by  an  order  or  decree  fixing  the  compensa 
tion  and  allowances  to  the  receiver  he  may  have  the  question 
reviewed  on  appeal.*     So  an  allowance  to  a  party  out  of  the  trust 

1.  How  V.  Jones,  60  Iowa  70;  Craw-  such    order    touching    the    same    as 

ford  v»  Fickey,  41   W.  Va.   544.     See  should  be  equitable  and  just.     Rich- 

also  L'Engle  v»  Florida  Cent.  R.  Co.,  ards  v.  Morris  Canal,  etc.,  Co.,  4  N.  J. 

14  Fla.  267.  Eq.  428.     And  an  order  of  the  chancel- 

On  SeftUemmit  of  Aeeonnts.  —  An  ap-  lor  affirming  the  disallowance  of  claims 

peal  will  lie  after  final  decree  from  any  against  the  corporation  is  final  for  the 

decree   rendered  for  or  against  a  re-  purpose  of  an  appeal  to  the  court  of 

ceiver  on   the   settlement    of    his  ac-  appeals.     Ellison  v.  Qtsl^^  55  N.  J.  Eq. 

counts,  although  he  is  not  a  party  to  581.     An  appeal  by  creditors  from  the 

the  original  suit.     Thornton  v.  High-  allowance  by  the  receiver  of  a  certain 

land  Ave.,  etc.,  R.  Co.,  94  Ala.  353;  claim  against  an  insolvent  is  for  the 

Chicago  Title,  etc.,  Co.  v,  Caldwell,  58  benefit  of  all  the  creditors  and  the  de- 

111.  App.  219;  Hovey  v,  McDonald,  109  termination    of    equities    claimed    on 

U.  S.  155;    Hinckley  v,  Gilman,  etc.,  behalf  of  special  creditors  based  upon 

R.  Co.,  94  U.  S.  468.  an  alleged  equitable  estoppel  in  their 

9.  Felton    v.    Ackerman,   22    U.   S.  favor  is  not  proper.     Dimmick  v.  W. 

App.    154;   Girod   v.  Creditors,   2   La.  Fred  Quimby  Co.,  (N.  J.  1898)  41  Atl. 

Ann.  546.  Rep.  loi. 

3.  Melendy  v.  Barbour,  78  Va.  545.  An  Order  that  Farticnlar  Property  Be 

4.  Links  v,  Connecticut  River  Bank-  Surrendered  to  a  receiver  is  but  inter- 
ing  Co.,  66  Conn.  277,  holding  that  locutory  and  not  appealable.  Pease  v. 
creditors  whose  claims  have  been  Waters,  66  111.  App.  359.  And  an 
proved  and  allowed  may  appeal  from  order  that  a  party  pay  money  into 
decrees  passed  in  the  progress  of  the  court  will  be  affirmed  on  appeal  where 
cause  which  as  to  them  are  final  and  the  record  does  not  show  that  an  excep- 
unfavorable  to  their  interests;  Pacific  tion  was  made  to  the  motion  or  upon 
R.  Co.  V,  Wade,  91  Cal.  449;  Atty.*  what  ground.  Coburn  r.  Ames,  80 
Gen.  V,  North  America  L.  Ins.  Co.,  77  Cal.  243. 

N.    Y.    297;    Armstrong  v.   Ford,    10  So  from  an  order  that  several  defend- 

Wash.  64,  holding  that  under  a  statute  ants  pay  to  the  receiver  a  sum  in  solido 

allowing  an  appeal  from  an  order  ap-  it  was  held  that  no  appeal  would  He, 

pointing,   refusing  to  appoint,  remov-  as  any  one  of  them  could  show  in  an- 

fng,  or  refusing  to  remove  a  receiver,  swer  to  a  contempt  proceeding  that  the 

an  order  which  discharges  goods  from  property  was  not  at  his  disposal.     Cor- 

the  custody  of  a  receiver,  though  in  bin  v.  Berry   83  N.  Car.  27. 

one  sense  not  an  order  removing  the  6.  Grant  v.    Los  Angeles,   etc.,   R. 

receiver,   is  appealable,   as  otherwise  Co.,   116  Cal.  71;    Highley  v.  Deane, 

the  efficacy  of  the  statute  would  be  de-  168  111.  266;  Russell  v.  Red  Oak  First 

stroyed.     Melendy  v,  Barbour,  78  Va.  Nat.   Bank,   65   Iowa   242;   Reeves  v, 

545.  Hastings,    61    Minn.    254;     Patterson 

Trom  Deeliion  of  BeodTer.  —  In  New  v.  Ward,  6  N.  Dak.  610;  Tompson  v, 

Jersey  an  appeal  is  provided  by  statute  Huron  Lumber  Co.,  5  Wash.  527;  Bos- 

from  the  proceedings  and  determina-  ton  Safe  Deposit,  etc.,  Co.  v.  Cham- 

tions  of  receivers  to  the   chancellor,  berlain,  25  U.  S.  App.  251;    Williams 

who  was  to  hear  and  determine  the  v.  Morgan,  iii  U.  S.  684. 

matter  in  a  summary  way,  and  make  Jnrifdietlon  —  Aggregate     of    Several 
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fund  for  advances  made  by  him  in  maintaining  the  suit  for  hiiii« 
self  and  others  interested  is  appealable.^ 

Xatun  of  Diieretion.  —  But  compensation  and  allowances,  when 

not  fixed  by  statute,  are  matters  which  rest  in  the  discretion  of  the 

court,  and  will  not  be  disturbed  on  appeal  unless  that  discretion 
has  been  manifestly  abused.* 

Itemi.  —  Upon  a  motion  to  dismiss  an  the  action.  Grant  v.  Los  Angeles,  etc., 
appeal  from  a  decretal  order  allowing  R.  Co.,  ii6  Cal.  72;  Grant  v,  Superior 
the  receiver  and  his  counsel  certain  Ct.,  106  Cal.  324. 
compensation  in  separate  items  upon  8.  Cake  v,  Woodbury,  3  App.  Cas. 
the  ground  that  allowances  shall  be  (D.  C.)  60;  Morgan  r.  Hardee,  71  Ga. 
taken  separately  and  that  as  neither  of  741;  Lichtenstein  v.  Dial,  68  Miss.  $4; 
them  amounted  to  five  thousand  dol-  Perry-Mason  Shoe  Co.  v,  Sykes,  7a 
lars  the  appeal  should  be  dismissed,  it  Miss.  390;  Greeley  v.  Provident  Sav. 
was  held  that  the  allowance  of  counsel  Bank,  103  Mo.  212:  Patterson  r.  Ward, 
fees  was  an  allowance  to  the  receiver  6  N.  Dak.  610;  Cutter  v.  Pollock,  4  N. 
and  not  directly  to  the  counsel,  and  Dak.  205;  Hembree  r.  Dawson,  18  Ore- 
that  such  fees  constitute  only  one  of  gon  474;  Mann  t^.  Poole,  48  S.  Car.  154; 
the  items  in  the  receiver's  account,  and  Karn  v,  Rorer  Iron  Co.,  86  Va.  754; 
that  the  aggregate  of  such  items  would  Tompson  v.  Huron  Lumber  Co.,  5 
be  looked  to  upon  determining  the  Wash.  527;  Weigand  v  Alliance  Sup- 
jurisdiction  on  appeal.  Stuart t/.  Boul-  ply  Co.,  44  W.  Va.  133;  Crumlish  v, 
ware,  133  U.  S.  78.  Shenandoah  Valley  R.  Co.,  40  W.  Va. 
Where  the  Eqidties  of  the  Canie  Have  627;  Stuart  v.  Boulware,  133  U.  S.  78; 
Kot  Been  Settled,  a  decretal  order  merely  Cake  v,  Mohun,  164  U.S.  311;  Sloan 
ascertaining  and  declaring  the  com-  v.  Mitchell,  72  Fed,  Rep.  89;  Northern 
pensation  of  a  receiver  and  taxing  the  Alabama  R.  Co.  v.  Hopkins,  87  Fed. 
same  as  costs  against  the  complainant  Rep.  505. 

is  held  not  to  be  such  a  final  decree  as  While  the  question  of  allowances  is 

is  appealable.     State  v.  Alabama,  etc.,  a  judicial  one  and  is  left  to  the  discre- 

R.  Co.,  54  Ala.  139,  distinguishing  Ma-  tion  of  the   court,  il   is  discretionary 

gee  V,  Cowperthwaite,  10  Ala.  966,  in  only  in  the  sense  that  there  are  no  fixed 

which  a  writ  of  error  was  supported  rules  to  determine  the  proper  allowance, 

from  a  decree  of  the  chancellor  over-  and  it  is  not  discretionary  in  the  sense 

ruling  exceptions  to  the  report  of  the  that  the  courts  are  at  liberty  to  give 

register  stating  the  account  and  fixing  anything  more  than  a  fair  and  reason- 

the   compensation  of  the  receiver,  in  able  compensation.    Central  Trust  Co. 

that  the  equities  of  that  case  had  all  v.  Wabash,  etc.,  R.  Co.,  32  Fed.  Rep. 

been  previously  settled  and  a  decree  187;    Geyser    Min.   Co.   v.   Salt  Lake 

rendered,  and   the   cause  remained  in  Bank,  16  Utah  165. 

the  chancery  court  only  for  a  settle-  Where  the  Evidenoe  Bnstains  tlie  AUew- 

ment  of  the  accounts  of  the  receiver,  ance  of  compensation  it  will  not  be  dis- 

and  the  decree  settling  them  was  the  turbed.     Karn   v.   Rorer  Iron  Co.,  86 

final  disposition  of  the  cause.     But  see  Va.  754. 

Tompson    v.    Huron    Lumber  Co.,   5  Evidence  in  Recerd.  —  Where  the  order 

Wash.    527;    Trustees  v.   Greenough,  for  compensation  is  based  upon  evi- 

105  U.  S.  527.  dence  which  is  not  brought  before  the 
Where  Uie  Order  Kot  Only  Fixes  the  reviewing  court  the  discretion  in  mak- 

Compensation  but  Direets  that  It  Be  Paid  ing  allowance  will   not  be   reviewed, 

out  of  the  Fond  it  is  held  to  be  a  final  Perry-Mason   Shoe  Co.   v.   Sykes,   72 

judgment  and  as  such  appealable  al-  Miss.  390;  Greeley  v.  Provident  Sav. 

though  an  order  merely  fixing  the  re-  Bank,  103  Mo.  212;  Highley  z*.  Deane, 

ceiver's     compensation     before    final  168  111.  266. 

judgment  is  not  appealable.     Grant  r.  If  the  record  does  not  show  what  the 

Los  Angeles,  etc.,  R.  Co.,  116  Cal.  71,  services  were  for  which  counsel  fees 

106  Cal.  334.  were  allowed  the  allowance  will  not  be 
1.  Trustees  v,  Greenough,  105  U.  S.  disturbed.    St.  Paul  Title,  etc.,  Co.  v. 

527.  Diagonal  Coal  Co.,  95  Iowa  551. 

Such  an  order  is  a  final  judgment  The  Court  Will  Oondder  the  Bvideneo 

upon  a  collateral  matter  arising  out  of  brought  up,  and  if  the  allowance  is 
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(3)  Adjudicating  Claims ,  Approving  Accounts,  Directing  Distri- 
bution, etc,  — Orders  or  decrees  adjudicating  the  claims  of  cred- 
itors, declaring  priorities,  directing  distribution  of  the  assets,  and 
approving  and  passing  the  accounts  of  the  receiver,  are  in  general 
appealable.* 

clearly  too  great  will  not  permit  it  to  sons  employed  by  him,  but  has  made 
sland.  Geyser  Min.  Co.  v.  Salt  Lake  arrangements  with  such  parties  to  re- 
Bank,  16  Utah  165.  ceive  such  compensation  as  the  court 

1.  Rome,  etc.,  R.  Co.  v.  Sieberl,  97  may  allow,  he  should  report  the  facts, 

Ala.  393;  Matter  of  Pelican  Saw-Mill,  leaving  a    blank  for  the  sum   to  be 

etc.,  Co.,  48  La.  Ann.  711;  Burnham  allowed,     and     if    such    parties    feel 

V.  Dillon,  100  Mich.  359,  wherein  the  aggrieved  by  the  final  order  of  the  court 

decree  of  the  court  below  provided  for  they  may  appeal,  but  it  is  held  that 

distribution  of  the  funds  in  the  hands  they  should  all  appeal,   and   that  all 

of  the  receiver  in  disregard  of  the  right  such  questions  should  come  before  the 

of  the  defendant  to  exemption.  appellate  court  in  one  case.    Adams 

In  State  v.  Severance,  29  Minn.  269,  v.  Woods,  8  Cal.  306. 

it  was  held  that  an  order  directing  a  Intervening  Petitioner  —  Filing  Claimi. 

receiver  to  proceed  and  apply  and  dis-  —  Where  a  petition  of  intervention  has 

tribute  an    insolvent's  estate    in    his  been  denied   upon   the   merits  of  the 

hands  is  an  order  made  in  a  special  petitioner's  claim  an  appeal  will  lie  as 

proceeding  affecting  a  substantial  right,  from    a   final    decree.      Savannah    v, 

and  is  therefore  appealable  under  Gen.  Jesup,  106  U.  S.  563. 

Stat.  1878.  c.  86,  §  8.  But  where  a  demurrer  to  the  credit- 

Jnrifldietional  Amount.  —  Thejurisdic-  or's  petition  which  seeks  a  priority  is 

tion  of  the  appellate  court  of  an  appeal  sustained  and  the  matter  ie  referred  to 

by  a  creditor  from  an  order  distributing  the  master  to  report  upqn  the  claim,  it 

the  fund  in  the  hands  of  the  receiver  is  is  held  that  the  order  is  not  a  final  one 

held  not  to  depend  upon  the  amount  from  which  an  appeal  will  lie.     Security 

of  the  creditor's  claim,   but  upon  the  Trust  Co.  v.  Sullivan,  46  U.  S.  App. 

whole  amount  of  the  fund  to  be  dis-  601. 

tributed.    In  r/ Pelican  Saw-Mill,  etc..  In  Indiana  an  order  permitting  or  re- 
Co.,  50  La.  Ann.  404.  fusing  permission  to  intervene  is  a  final 

But  where  the  contest  is  not  over  the  order  from  which  an  appeal  may  be 

assets  and  the  fund  arising  therefrom  taken.     Voorhees  v,  Indianapolis  Car, 

alone,  as  where  there,  are  not  at  the  etc.,  Co.,  140  Ind.  220. 

time    any  funds  available    from    the  So  the  dismissal  of  a  petition  of  one 

assets,  but  the  appeal  is  by  a  creditor  as  a  creditor  of  the  receiver  in  the  man- 

from  an  order  appointing  a  receiver  .agement  of  the  estate  is  held  to  be  ap- 

and    staying  proceedings    against  an  pealable  and  reversible  error.  Thotnton 

insolvent  corporation,  it  is  held  that  v.  Highland  Ave.,  etc.,  R.  Co.,  94  Ala. 

the  jurisdiction  of  the  appellate  court  353. 

is  to  be  determined  by  the  amount  of  Extension  of  Time^  —  Where  through 

the  creditor's  claim  rather  than  by  the  the  mistake  of  a  receiver  creditors  are 

amount    of    the    assets.    In  re  Moss  misled  as  to  the  time  within  which  they 

Cigar  Co..  50  La.  Ann.  789.  may  file  their  claims  it  is  proper  that 

A  Party  Who  Has  Contested  the  cor-  he  should  ask  the  court  for  an  exten- 

rectness  of  a  receiver's  accounts  may  sion  of  time  for  such  creditors  as  have 

appeal  from  an  order  confirming  them,  been   misled,  and   allowance  of  such 

Hayden  v,  Chicago  Title,  etc.,  Co.,  55  extension  is  discretionary  and  cannot 

III.  App.  241.  be  reviewed  in   the    appellate    court. 

Beimbnrsementof  Beodver.  —  If  the  re-  People  v.  Security  L.  Ins.,  etc.,  Co.,  79 

ceiver  has  paid  out  funds  for  expenses  N.  Y.  267. 

without  being  so  directed  by  previous  Where  the  application  is  denied  on 

order,  the  subsequent  approval  of  such  the  ground  that  the  court  cannot  grant 

expenditure  by  the  court  does  not  pre-  it,  its  action  may  be  reviewed  in  the 

▼ent  a  review  of  the  charges.     Heise  v.  court  of  appeals.    Atty.-Gen.  v.  Coati- 

Starr.  44  111.  App.  406.  nental  L.  Ins.  Co.,  88  N.  Y.  77. 

Penons  Employed  by  BeoeiTer.  —  When  Where  the  party  moves  for  leave  to 

the  receiver  has  paid  no  money  to  per-  file  a  claim  with  a  receiver,  and  alleges 
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Interlooatory  Qrd«r  Approving  Aooovnt.  —  But  where  the  receiver  is  con* 
tinued  and  it  will  be  necessary  for  him  to  make  further  accounting, 
it  is  held  that  an  order  approving  his  account  is  not  appealable, 
the  account  so  approved  being  made  before  final  judgment  and 
showing  upon  the  face  thereof  that  it  is  not  final.^ 

iMoanoo  of  Beoaiyer's  Certifloatat.  —  An  order  directing  the  issuance  of 
a  receiver's  certificates  is  such  an  order  as  may  be  appealed  from, 
for  the  authority  though  to  be  exercised  largely  in  discretion  must 
be  governed  by  principles  which  govern  the  exercise  of  a  judicial 
discretion,  and  the  point  to  be  decided  on  an  appeal  from  such  an 

in  his  moving  papers  that  the  time  1.  Rochat  v.  Gee,  91  Cal.  355; 
fixed  for  such  filing  has  expired,  but  Adams  v.  Woods,  21  Cal.  165.  See  also 
asks  relief  upon  the  ground  of  excus-  People  v.  St.  Nicholas  Bank,  150  N.  Y. 
able  neglect,  he  cannot  upon  appeal  563;  People  v.  American  L.  &  T.  Co., 
shift  his  position  and  contend  that  the  150  N.  Y.  117;  New  York  Security,  etc., 
time  in  which  claims  were  required  to  Co.  v,  Saratoga  Gas,  etc..  Light  Co., 
be  filed  had  not  expired  because  the  156  N.  Y.  645,  holding  that  orders  set- 
statute  had  not  been  complied  with  by  tling  receiver's  accounts  and  refusing 
the  court  in  making  its  order.  Hove  to  direct  the  payment  of  money  to  him 
V,  Bankers'  Exch.  Bank,  (Minn.  1899)  ^^^  ^^^  ^^^^  orders  in  a  special  pro- 
77  N.  W.  Rep.  967.  ceeding  so  as  to  make  them  appealable 
IVrii  of  Error  Where  Issues  Are  at  as  of  right  to  the  Court  of  Appeals; 
Law,  —  Where  the  intervening  petition  Piatt  v,  Piatt,  66  N.  Y.  360. 
set  up  an  action  exclusively  cognizable  But  Where  the  Only  Matter  Before  the 
at  law  and  the  issues  presented  there-  Court  Is  the  iLoooimtiiig  it  is  held  that 
by  were  tried  by  a  jury  as  the  issues  in  the  order  confirming  the  account  is 
an  action  at  law,  a  writ  of  error  was  final  if  it  further  directs  a  distribution 
held  to  be  the  appropriate  mode  of  of  the  funds.  Chandler  v,  Cushing- 
bringlng  the  record  into  the  Circuit  Young  Shingle  Co.,  13  Wash.  89. 
Court  of  Appeals.  Rouse  v.  Horns  by,  Aeeonnt  Embraoing  Entire  Period.  —  So 
67  Fed.  Rep.  219.  it  is  held  that  an  order  passing  an 
Jurisdiction. —-^htxt  jurisdiction  account  covering  the  entire  period  for 
would  not  obtain  in  an  independent  which  the  receiver  was  appointed,  and 
suit  an  intervening  proceeding  may  embracing  all  his  transactions  during 
nevertheless  be  maintained  as  ancillary  that  period,  though  made  before  finu 
and  supplemental  under  the  jurisdic-  judgment,  is  in  the  nature  of  a  final 
tion  already  subsisting.  Where  the  judgment  of  a  special  nature  under 
jurisdiction  of  the  Circuit  Court  is  in-  .the  statute,  and  as  such  may  be  re- 
voked in  the  first  instance  by  the  filing  viewed  on  appeal.  Patterson  v.  Ward, 
of  a  bill,  it  is  under  that  jurisdiction  6  N.  Dak.  359. 

that  a  party  intervenes;  and  the  judg-  In  Renn  v.  Samos,  4a  Tex.  104,  all 

ments  or  decrees  of  the  Circuit  Courts  the  matters  in  controversy  between  the 

of  Appeals  being  final  in  all  matters  in  plaintiffs  and   the  defendants   in  the 

which  the  jurisdiction  is  dependent  en-  original  suit  had  been  fully  and  finally 

tirely  upon  the  opposite  parties  to  the  disposed  of,  and  the  questions  sought 

suit  or  controversy  being  aliens  and  to  be  raised  on  appeal  from  the  judg- 

citizens  of  the  United  States  or  citizens  ment  passing  a  receiver's  accounts  were 

of  different  states,  the  exercise  of  power  mere  incidents  to  the  original  suit,  and 

or  disposition  over  an  intervention  is  it  was  held  that  the  appellate  jurisdic- 

the  exercise  of  power  invoked  at  the  tion  of  the  Supreme  Court  of  Texas  was 

institution  of  the  main  suit,  and  it  Is  to  not  limited  to  the  final  judgments  of 

that  point  of  time  that  the  inquiry  as  to  the  District  Court  in  actions  or  suits, 

jurisdiction  must  be  taken.    Colorado  technically  speaking,  but  extended  to 

Cent.  Consol.  Min.  Co.  v.  Turck,  150  its  final  judgment  "  in  all  manner  of 

U.  S.  138;  Rouse  V,  Letcher,  156  U.  S.  pleas,  plaints,  motions,  causes, and con- 

47;  Compton  V,  Wabash  R.  Co.,  31  U.  troversies,"  in  and  by  which  the  rights 

S.  App.  486;  Carey  v,  Houston,  etc.,  R.  of  person  and  property  of  parties  to 

Co.,  161  U.  S.  X15;  Rouse  v.  HQmsby,  them    may  have   been    finally  deter- 

x6i  U.  S.  588.  mined. 
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order  is  whether  the  court  has  exercised  the  discretion  in  such  a 
manner  as  that  it  can  or  cannot  be  reviewed  on  appeal.^ 

(4)  Order  of  Sale.  —  An  order  of  sale  providing  for  the  entire 
disposal  of  the  trust  fund  and  by  which  all  the  claims  of  creditors 
and  others  may  be  affected  is  a  final  order  and  as  such  appealable 
as  is  an  order  confirming  such  sale.*  But  it  is  held  if  the  appeal 
is  from  the  latter  order,  the  party  can  only  raise  such  objections 
as  arise  after  the  order  of  sale,  as  with  respect  to  the  regularity 
of  the  sale  or  the  price  realized,  and  that  if  he  wishes  to  complain 
of  the  terms  of  the  order  of  sale  he  must  appeal  from  it.* 

(5)  DirectioTis  and  Orders  Pertaining  to  Management  of  Estate. 
—  Mere  interlocutory  orders  touching  the  management  of  the 
estate,  or  the  determination  of  an  issue  in  the  court  below  pre- 
senting a  question  of  business  policy  and  not  a  question  of  law, 
will  not  as  a  general  rule  be  reviewed  upon  appeal.  Administra- 
tive orders  in  the  conduct  of  a  receivership  are  largely  discre- 

1.  Fanners'  L.  &  T.  Co.,  Petitioner,  A  Receiver  Cannot  Complain  of  an 
129  U.  S.  206;  Crosby  v,  Morristown,  order  requiring  the  sale  01  property  in 
etc.,  R.  Co.,  (Tenn.  Ch.  T897)  42  S.  his  hands.  Steel  v.  Holladay,  18  Ore- 
W.  Rep.  507;  State  v.  Port  Royal,  gon  152.  See  also /»  r/ Premier  Cycle 
etc.,  R.  Co.,  45  S.  Car.  464;  Central  Mfg.  Co.,  70 Conn.  473,  wherein  it  was 
Trust  Co.  V,  Marietta,  etc.,  R.  Co.,  75  held  that  the  refusal  to  grant  the  appli- 
Fed.  Rep.  193,  holding  that  an  ortler  cation  of  a  receiver  to  sell  certain  prop- 
declaring  priorities  and  issuing  re-  erty  was  a  discretionary  order, 
ceiver's  certificates  therefor  cannot  be  Prohibition  for  the  purpose  of  pre- 
objected  to  collaterally  but  must  be  re-  venting  an  order  of  sale  is  not  a  proper 
viewed  by  appeal.  remedy,  as  such  an  order  is  appealable. 

But  the  order  will  not  be  disturbed  State  v.  Superior  Ct.,  16  Wash.  444. 

unless  the  discretion  has  been  abused.  Refusal  to  Order  a  Sale  is  held  not  to 

Rutherford  v.  Pennsylvania  Midland  be  appealable  where  the  statute  makes 

R.  Co.,  178  Pa.  St.  38.  no  provision  for  such  an  appeal,  and 

8.  (hEder  of  Sale.  —  Detroit  First  Nat.  does  make  provision  for  an  appeal  from 
Bank  V.  £.  T.  Barnum  Wire,  etc.,  an  order  directing  a  sale.  Washington 
Works,  58  Mich.  315.  To  the  same  City,  etc.,  R.  Co.  v.  Southern  Maryland 
point,  Hospes  v.  Northwestern  Mfg.,  R.  Co.,  55  Md.  153. 
etc,  Co.,  41  Minn.  256;  Smith  v.  Bur-  Conflrmation  <tf  Sale  Appealahk. — 
ton,  67  Vt.  514;  Philadelphia,  etc.,  R.-  Hospes  v.  Northwestern  Mfg.,  etc., 
Co.  V.  Little,  41  N.  J.  £q.  519;  State  v.  Co.,  41  Minn.  256;  New  Orleans  v. 
Fawcett,  (Neb.  1899)  78  N.  W.  Rep.  636,  Peake,  2  U.  S.  App.  403;  Kreiuer  v. 
holding  that  an  order  directing  the  re-  Crovatt,  94  Ga.  694,  wherein  the  cred- 
ceiver  of  a  bank  to  sell  the  assets  of  the  itor  appeared  at  the  same  term  to  which 
bank  is  appealable  under  the  code  pro-  the  receiver  made  his  report  of  sale, 
vision  making  appealable  all  orders  and  asked  a  confirmation  thereof,  and 
appointing  receivers  and  those  giving  moved  to  disapprove  the  action  of  the 
them  directions  and  disposing  of  the  receiver  and  set  aside  the  sale,  and  it 
property  involved;  Cleveland  First  was  held  that  the  decision  denying  this 
Nat.  Bank  v.  Shedd,  121  U.  S.  74.  See  motion  was  final  in  its  nature  and  sub- 
also  Metropolitan  Bank  v.  New  Orleans  ject  to  review  on  a  separate  writ  of  error. 
Brewing  Assoc,  49  La.  Ann.  i;  Mc-  Motion  to  Vacate,  —  After  failing  to 
Nab  V.  Noonan,  28  Wis.  434.  appeal  within  the  proper  time  from  an 

In  New  York  an  order  of  sale  is  held  order  confirming  a  sale,  the  party  can- 
to be  an  ordinary  exercise  of  the  juris-  not  have  an  order  of  review  by  appeal- 
diction  of  the  court,  and  as  such  not  ing  from  an  order  overruling  a  motion 
reviewable  in  the  Court  of  Appeals,  to  vacate.  Nicol  v.  Skagit  Boom  Co., 
Ostrander   v.  Weber,   114  N.  Y.  95:  12  Wash.  230 

Matter  of   Peekamose    Fishing  Club,  8.  Hospes  v.  Northwestern  Mfg.,  etc., 

151  N.  Y.  511.  Co.,  41  Minn.  256. 
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tionary  and  should  not  be  disturbed  by  an  appellate  court  in  the 
absence  of  any  abuse  of  the  discretion.  ^ 

(6)  Necessary  Parties,  —  One  of  the  ordinary  rules  respecting 
appeals  is  that  all  parties  to  the  record  who  appear  to  have  any 
interest  in  the  order  or  judgment  challenged  must  be  given  an 
opportunity  to  be  heard  on  such  appeal,  and  a  receiver  as  well  as 
creditors  whose  claims  are  affected  by  a  decree  declaring  priori- 
ties are  necessary  parties  to  an  appeal  therefrom.* 

c.  Supersedeas.  —  When  an  appeal  is  taken  from  a  decree 
involving  property  in  the  hands  of  a  receiver  and  a  supersedeas  is 

1.  Mercantile  Trust  Co.  v.  Farmers*  borne  v.  Big  Stone  Gap  CoUiery  Co., 

L.  &  T.  Co.,  8i  Fed.  Rep.   254.     See  96  Va.  58,  under,  a  rule  of  the  Supreme 

also  Neeves  v.   Boos,    86    Wis.    313;  Court  of  Appeals. 

Rutherford   v,   Pennsylvania  Midland  In  California  it  was  held  that  a  re- 

R.  Co.,  178  Pa.  St.  38;  Gill  v.  Bolis,  72  ceiver  appointed  for  an  insolvent  is  a 

Mo.  424.  mere  instrument  of  the  law  and  the  court 

Such   discretionary  order  is  not  ap-  for  the  temporary  preservation  of  the 

pealable  to  the  Court  of  Appeals  in  iV^n;  debtor's  property,  and  is  in  no  sense  a 

York.     Bolles  v.  Duff,  42  N.  Y.  256.  party  to  a  proceeding  adverse  to  the 

In  Korth  Carolina  —  On  Application  for  creditors  so  as  to  entitle  him  to  notice 
Instmotions.  —  In  Strauss  v,  Carolina  of  appeal  from  the  order  adjudicating 
Inter-State  Bldg.,  etc.,  Assoc,  117  N.  the  petitioner  to  be  insolvent.  Matter 
Car.  308,  upon  application  of  the  re-  of  Chope,  112  Cal.  630. 
ceivers  of  a  defendant  corporation  for  In  an  Action  Brought  by  Way  of  Inter- 
instructions  as  to  the  method  they  plea  in  a  proceeding  instituted  by  the 
should  adopt  in  the  collection  and  dis-  attorney-general  of  the  state  to  wind 
tribution  of  its  assets,  the  receivers  and  up  the  affairs  of  a  bank  the  receiver  is 
other  parties  appealed  from  the  judg-  a  necessary  party  to  a  proceeding  in 
ment  of  the  court,  and  the  judgment  error  by  the  interpleader  to  reverse 
appealed  from  was  modified,  the  court  a  judgment  rendered  against  him. 
saying:  "  At  first  we  entertained  some  Mosler  v.  State  Bank.  6  Kan.  App.  172. 
doubt  as  to  whether  we  should  review  From  Order  Eefosing  to  Set  Aside  flale. 
the  judgment  of  the  court  below,  and  —  In  Kreitzer  v,  Crovatt,  94  Ga.  694,  it 
give  instructions  to  the  receivers.  But  was  held  that  where  a  creditor  appears 
as  it  seemed  material,  if  not  necessary  at  the  same  term  at  which  a  receiver 
to  their  work,  we  have  gone  as  far  as  reports  his  doings  under  an  order  of 
we  thought  we  were  authorized  in  sale,  and  asks  a  confirmation  thereof 
doing.  But  we  must  decline  to  give  for  the  purpose  of  moving  to  set  aside 
any  instruction  as  to  the  distribution  such  sale,  and  his  motion  is  overruled, 
of  the  funds,  until  the  receivers  have  the  receiver  is  not  a  necessary  party  to 
them  in  court."  an   appeal  from  the  order  overruling 

A  Kero  Employoe  of  a  corporation  for  such  motion, 

which  a  receiver  has  been  appointed  Death  of  Reoeiyer  After  Judgment  — 

has  no  such  interest  as  will  enable  him  Where  a  receiver  is  a  necessary  parly 

to  have  reviewed  orders  made  by  the  to  a  proceeding  in  error,  and  he  dies 

receiver    in   the    management  of  the  pending  such    proceeding,  the  action 

estate.    Morley  v.  Snow,  (Mich.  1898)  should  be  revived  in  the  name  of  his 

75  N.  W.  Rep.  466.  successor.     Twitchell  v.  Weil,  6  Kan. 

9.  German  Sav.  Bank  v.  Armour  App.  53. 
Packing  Co.,  (Iowa  1898)  75  N.  W.  If  on  appeal  from  a  decree  overruU 
Rep.  503;  Illinois  Trust,  etc..  Bank  v.  ing  exceptions  to  and  ratifying  a  report 
Kilbourne,  76  Fed.  Rep.  883;  Security  of  an  auditor  upon  che  accounts  of 
Trust  Co.  V,  Sullivan,  46  U.  S.  App.  a  receiver,  the  decree  being  a  personal 
601;  Pacific  Coast  Trading  Co.  v,  Bel-  one  and  ordering  money  to  be  paid  to 
lingham  Bay  Base  Ball  Assoc,  18  the  receiver,  the  receiver  dies,  his  ad- 
Wash,  245.  See  also  Davis  v,  Mercan-  ministratrix  properly  becomes  a  party 
tile  Trust  Co.,  152  U.  S.  590;  Sipperley  in  his  place  and  is  the  only  party  who 
V,  Smith,  155  U.  S.  86.     But  sec   Os-  could  revive  the  decree  or  who  is  en- 
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effected,  the  court  below  may  nevertheless  make  such  orders  as 
are  necessary  to  preserve  the  fund  and  it  may  direct  its  receiver 
to  that  extent,  but  it  cannot  place  the  fund  beyond  the  control  of 
such  decree  as  might  be  made  in  the  appellate  court.* 

8.  Proceedings  ^  and  Against  Seoeivers  —  ^7.  Leave  to  Sue 
Receiver.  —  It  is  held  that  it  rests  within  the  discretion  of  the 
court  in  which  the  receivership  is  pending  to  allow  a  party  claim- 
ing rights  against  the  receiver  to  bring  an  independent  action 
against  him,  or  to  compel  such  party  to  proceed  in  the  action  in 
which  the  receiver  is  appointed,  and  with  the  exercise  of  this  dis- 
cretion, unless  manifestly  abused,  the  appellate  court  will  not 
interfere.* 

tided  to  receive  the  money  from  the  Co-operative  Mfg.  Co.  v,  Drake,  96  Ga. 

parties  decreed  to    pay   it.    Cake    r.  766. 

Woodbury,   3  App.   Cas.  (D.   C.)   67;  Bat  in  Tennessee  2in  order  of  sale,  in 

Cake  V.  Mohun,  164  U.  S.  311.  a  creditor's  suit,  of  property  of  an  in- 

1.  Goddard  v,  Ordway,  94  U.  S.  672;  solvent  corporation  In  the  hands  of  a 

Grant  v.  Phoenix  L.  Ins.  Co.,  121  U.  S.  receiver,  for  the  purpose  of  preserving 

118;    Schenk  v.  Peay,  i  Dill.  (U.  S.)  the  assets  of  the  estate  from  waste  be- 

267;   State  V,  Superior  Ct.,   13  Wash,  fore  the  hearing,  is  not  a  final  order 

638.     But  see  Broder  v.  Conklin,  121  which  may  be  superseded  under  the 

Cal.  289.  statute  in  that  state.     Gwynne  v,  Mem- 

FrohiMtioii  is  held  to  be  available  to  phis  Appeal -Avalanche  Co.,  93  Tenn. 

prevent  a  depletion  of  the  fund  where  603. 

the  decree  has  been  superseded.  State  Veeasiity  of  Bond.  —  That  money  re- 
s'. Superior  Ct.,  13  Wash.  638.  See  mains  in  the  hands  of  a  receiver  sufiS- 
also  Goddard  v,  Ordway,  94  U.  S.  672,  cient  to  pay  the  decree  will  not  excuse 
holding  that  should  the  court  below  an  appellant  from  giving  the  required 
proceed  through  mistake  or  otherwise  bond  to  effect  a  supersedeas.  Stafford 
to  execute  its  judgment  or  decree  not-  v.  Union  Bank,  16  How.  (U.  S.)  135. 
withstanding  the  supersedeas,  the  Su-  When  a  Receiver  in  Good  Faith  Takes 
preme  Court  could  issue  an  appropriate  an  Appeal,  it  is  held  in  the  federal 
writ  to  restrain  such  action,  as  it  would  court  that  he  should  not  be  required  to 
be  **  a  writ  necessary  for  the  exercise  execute  a  supersedeas  bond.  "  The 
of  our  jurisdiction."  receiver  is  an  officer  of  the  court.     His 

Maadamiu  toOompol  Jndgo  to  Fix  Bend  possession  of  the  property  is  the  pos- 

—  Order  of  Bale.  —  In  Nebraska  it  is  held  session  of  the  court     The  property  of 

that  in  an  action  to  wind  up  the  affairs  the  railroad  stands  as  security  for  all 

of  a  bank  as  insolvent  the  bank  may  the  obligations  of  the  court  incurred  in 

appeal  from  an  order  directing  the  sale  its  operation.     The  receiver,  no  more 

of  its  real  estate  and  is  entitled  as  of  than  the  judge  of  the  court,  should  be 

right  to  have  such  order  superseded;  required  to  become  personally  bound 

(hat  where  the  allowance  of  a  super-  as    a   condition  of  his   appealing,   in 

sedeas  is  discretionary  with  the  judge  good    faith,  from  the  judgment  of  a 

mandamus  will  not  lie  to  control  his  state  court  rendered  against  him  in  his 

discretion,  but  when  the  party  is  en-  official  capacity.     The  court  will   not 

tided  as  oif  right  to  have  a  supersedeas  part  with  the  possession  of  the  property 

mandamus  will  lie.    State  v.  Fawcett,  until  the  obligations  incurred  by  the 

(Neb.  1899)  78  N.  W.  Rep,  636.  receiver  are  paid,  or  proper  provision 

So  in  Georgia  it  is  held  that  the  as-  is   made   to    secure    their    payment." 

signment  of  error  upon  the  granting  of  Central  Trust  Co.  r.  St.  Louis,  etc.,  R. 

an  order  authorizing  a  sale  by  a  re-  Co.,  41  Fed.  Rep.  551,  42  Am.  &  Eng. 

cetver  is  no  obstacle  to  the  hearing  and  R.  Cas.  26. 

determination  of  a  second  application  2.  Patrick  v,  Eells,  30  Kan.  680;  Citi- 

to  sell  presented  by  the  receiver  where  zens'  Commercial,  etc..  Bank  v.  Bay 

there  has  been  no  supersedeas  as  re-  Circuit  Judge,  no  Mich.  633;  Reed  v. 

quired  by  law  in  such  cases.    Farmers'  Axtell,  84  Va.  231;  Melendy  t/.  Barbour, 
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b.  Order  Allowing  or  Refusing  Intervention  or  Sub- 
stitution OF  Receiver.  —  An  order  permitting  a  receiver  who 
is  appointed  pending  an  action  to  intervene  therein  is  a  matter  of 
discretion  and  will  not  be  reviewed  in  the  absence  of  an  abuse 
thereof.* 

c.  Order  Permitting  Receiver  to  Sue.  —  Parties  against 
whom  a  receiver  seeks  to  bring  an  action  have  no  such  interest 

78  Va.  544;  Blake  v.  Sute  Sav.  Bank,  Dunlop  v.  Patterson  F.  Ins.  Co.,  74.  N. 

12  Wash.  610;  Meeker  v,   Sprague,  5  Y.  145. 

Wash.   243;  Mechanics'  Nat.  Bank  v.  Bat  the  Appellate  Division  may  re- 

Landauer,  68  Wis.  47.  view  the  discretion  of  the  lower  court 

Btvooation.  —  If  the  court  has  im-  on  application  for  substitution  of  the 
providently  granted  such  order  it  may  receiver,  where  it  appears  that  such 
be  revoked,  and  the  discretion  will  not  substitution  is  necessary  for  the  protec- 
be  interfered  with  in  the  absence  of  tion  of  the  right  represented  by  the  re- 
abuse.  Citizens'  Commercial,  etc.,  ceiver,  though  where  the  court  can  see 
Bank  v.  Bay  Circuit  Judge,  no  Mich,  that  the  interest  of  the  receiver  is  small 
633.  as  compared  with  that  of  other  parties 

In  Alahana  it  is  held  that  the  dis-  interested,  or  other  facts  upon  which  a 

missal  of  a  petition   by  one  seeking  legal  discretion  can  be  exercised  and 

payment  of  a  debt  incurred  by  the  re-  the  relief  refused,  courts  of  appeal  will 

ceiver  in  the  management  of  the  trust  not  interfere.     Fitzpatrick  v,  Moses,  34 

property  is  appealable  and  reversible  N.  Y.  App.  Div.  243. 

error.     Thornton    v.    Highland    Ave.,  And  under  the  general  rule  that  third 

etc.,  R.  Co.,  94  Ala.  353.  persons  are  not  allowed  to  intervene  in 

"ht  Kew  York,  though  such  an  order  an  action  at  law  upon  a  contract  when 
rests  largely  in  discretion  it  is  review-  they  are  not  parties  and  have  no  con- 
able  by  the  Appellate  Division.  Miller  nection  with  it,  it  is  held  that  where  in 
V,  Loeb,  64  Barb.  (N.  Y.)  454;  Matter  such  an  action  against  a  partnership  a 
of  Commercial  Bank,  35  N.  Y.  App.  receiver  has  been  permitted  to  inter- 
Div.  224;  Matter  of  Duff,  (Ct.  App.)  10  vene,  the  order  permitting  such  inter- 
Abb.  Pr.  N.  S.  (N.  Y.)4i6.  But  being  a  vention  affects  the  final  judgment  and 
matter  of  discretion  an  appeal  will  is  reviewable  in  the  court  of  appeals 
not  lie  to  the  court  of  appeals.  Woer-  on  appeal  from  the  final  judgment  in 
ishoffer  v.  North  River  Constr.  Co.,  99  the  action.  Honegger  v,  Wettstein,  94 
N.  Y.  398.  N.  Y.  262. 

Beview  of  Denial  of  Immmiity  from  In  Oall£»rnia  such  an  order  is  not  ap- 
Snit.  —  Where  a  receiver  is  exercising  peal  able.  Grant  v.  Los  Angeles,  etc., 
authority  as  such  under  an  order  of  R.  Co.,  116  Cal.  71. 
the  federal  court  and  claiming  immu-  Whore  a  Seooivflr  Is  Appointod  tm  a 
nity  from  suit  without  previous  leave  of  Hatimial  Bank  pending  an  action 
such  court,  and  the  decision  is  adverse  against  it  he  has  a  right  to  be  sub- 
to  such  claim,  he  is  entitled  to  a  review  sStuted  as  defendant,  and  an  order 
of  such  ruling  where  his  claim  is  denying  his  motion  to  be  substituted 
founded  upon  the  statute  or  upon  prin-  is  held  to  be  reversible  error.  Sioux 
ciples  of  general  jurisprudence.  Mc-  Falls  Nat.  Bank  v,  Sioux  Falls  First 
Nulta  V.  Lochndge,  141  U.  S.  327,  con^  Nat.  Bank,  6  Dak.  118. 
firming  137  111.  270.  Kotion  to  Yaoato  Befiiiilt  Jndgmont.  — 

1.  St.   Louis,  etc.,   R.  Co.  v.   Holla-  Where  before  the  entry  of  a  judgment 

day,  131  Mo.  440;  Gill  v,  Balis,  72  Mo.  by  default  against  an  insolvent  corpo- 

424;    Patrick   V.    Eells,   30    Kan.   680;  ration  a  receiver  is  appointed  he  may 

Hart  V,  Kohn,  (City  Ct.  Gen.  T.)  33  N.  appeal  from  an  order  denying  amotion 

Y.  Supp.  272;  Farmers'  L.  &  T.  Co.  v.  to  vacate  such  judgment  against  the 

Hoffman   House,  (Supm.  Ct.  Spec.  T.)  corporation,  and  for  permission  to  ap- 

7  Misc.  (N.  Y.)  358;    Shaped  Seamless  pear  and  plead  to  the  action  where  he 

Stocking  Co.  v.  Snow-Church  Co.,  ^N.  avers  in   his  petition   that  the    court 

Y.  City  Ct.  Gen.  T.)  26  Civ.   Pro.  (N.  rendering  the  judgment  had  no  juris- 

Y.)  188.  diction,  that  the  judgment  was  fraudo- 

In  How  York  such  an  order  is  not  re-  lently  obtained,  and  that  there  was  a 

viewable   in    the    Court   of    Appeals,  meritorious    defense    to    the    action. 
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in  the  assets  on  account  of  their  relation  as  parties  to  the  con- 
templated action,  and  aside  from  their  interest  as  parties  to  the 

original  suit,  as  authorizes  them  to  resist  an  application  made  by 
the  receiver  to  sue  them.* 

d.  Appeal  by  Receiver  from  Final  Judgment.  —  Where  a 

receiver  has  intervened  and  contests  the  suit  with  leave  of  court 
he  is  entitled  to  appeal  from  a  judgment  adverse  to  the  interests 
which  he  represents.* 

Rust  V.  United  Water  Works  Co.,  36  upon  appeal  by  the  administratrix  from 

U.  S.  App.  167.  a  decree  ordering  a  sale,  and  that  in 

1.  People  V.  Commercial  Bank,  6  N.  case  of  a  deficiency  judgment  shall  be 
Y.  App.  Div.  194,  wherein  the  receiver  entered  against  her  therefor,  the  re- 
applied for  instructions  and  was  di-  ceiver  is  entitled  to  notice  of  the  appeal 
rected  to  bring  an  action  against  the  as  an  aderse  party.  Rache  v.  Stanley, 
directors  of  the  bank  over  which   he  15  Utah  314. 

had   been  appointed   and  it  was  held  Judgment  in  Aotlon  Pending  Belimre  A]^ 

that  the  directors,  although  they  were  pointmont  of  Beoeiyflr.  —  Receivers  may 

stockholders  of  the  corporation,  could'  take  an    appeal    either  in   their  own 

not  complain  on  appeal.  name  or  in  that  of  the  corporation  from 

By  Greditor.  —  So  an  order  granting  a  judgment  rendered  in  an  action  pend- 

leave  to  a   receiver  of    an    insolvent  ing  against  the  corporation  at  the  time 

banking  corporation  to  institute  pro-  of  the   appointment  of  the  receivers, 

ceedings  for  the  enforcement  of   the  People  v.  Troy  Steel,  etc.,  Co.,  82  Hun 

liability  of  the  stockholders  is  not  ap-  (N.  V.)  303,  which  was  an  appeal  by  re- 

pealable  by  a  creditor  who  had  previ-  ceivers   from   an   order  in   an    action 

ously  begun  an  independent  action  to  pending  at  the  time  of  their  appoint- 

enforce  such  liability.    State  Bank  u.  ment  continuing  the  action  against  the 

Anderson,  70  Minn.  414.  receivers. 

By  Corporation  —  Order  Conforriiig  An-  Where  a  judgment  was  rendered  in 
thority  Kot  Within  Original  Oroor  of  favor  of  a  bank,  and  subseauent  thereto 
Appointmont.  —  Where  the  receiver  can-  a  receiver  was  appointed  for  the  bank 
not  sue  the  stockholders  for  unpaid  as  insolvent  under  the  state  laws,  the 
subscriptions  except  in  certain  con-  receiver  was  held  to  be  a  necessary 
tingencies  a  corporation  even  after  party  in  the  proceeding  in  error  to  re- 
consenting  to  the  appointment  of  a  re-  verse  such  judgment.  Scannell  v.  Fel- 
ceiver  remains  an  interested  party  and  ton,  57  Kan.  468. 

may  be  heard  to  resist  an  application  An  appeal  by  a  national  bank  after 

for  an  order  conferring  such  authority,  the  appointment  of  a  receiver  pending 

and  if  the  order  is  made  it  may  move  the  action  in  which  the  appeal  is  taken 

to  discharge  the  same  and  appeal  from  is   held   to   be    unauthorized.      Sioux 

the  order  overruling  its  motion.     Such  Falls  Nat.   Bank  v.  Sioux  Falls  First 

order  having  been  made  fx\  parte ^  no  Nat.     Bank,    6    Dak.     118.     See    also 

objection  can  be  taken  to  the  appeal  on  Claflin   v.    Farmers*,    etc..   Bank,    54 

the  ground  that  no  exception  was  made  Barb.  (N.  Y.)  228. 

to  the  original  order,  and  it  is  proper  in  So  where   an  insolvent   corporation 

such  a  case  to  take  an  exception  to  the  was  placed  in  the  hands  of  a  receiver 

order  overruling  the  motion  to  vacate,  under  the    laws  of  the  state,  and   its 

Slate  V.  German  Sav.  Bank,  50  Neb.  oflBcers,  directors,  etc.,  enjoined  from 

734.  continuing  the  business  or  attempting 

2.  Becker  v.  Hoke,  80  Fed.  Rep.  973;  to  use  its  name  for  any  purposes  what- 
Shields  r/.  Coleman.  157  U.  S.  168;  ever,  it  was  held  that  an  officer  of  the 
Honeggerv.  Wcttstein,  47  N.  Y.  Super,  corporation  could  not  use  its  name  to 
Ct.  125;  Arnold  v,  Weimer,  40  Neb  prosecute  a  writ  of  error  in  another 
216.  state  against  the   objection  of  the  re- 

Beoeiyer  as  Adyerso  Party  Entitled  to  ceiver.     American    Water  Works  Co. 

ITotioe  of  Appeal. —  In  an  action  against  v.  Farmers*   L.   &   T.   Co.,    20   Colo, 

one  as  receiver  of  a  partnership  and  203. 

the  administratrix  of  one  of  the  mem-         To  Reverse  Judgment  in  Favor  of  Cor- 

bcrs  of  the  firm  to  foreclose  a  mortgage,  poration,  —  Where  pending  a  proceed* 
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lag  in  error  to  reverse  a  judgment  In  ment  were  the  creditors  of  the  insolTeot 

favor  of  a  defendant  corporation  in  an  banlc  which  the  receivers  represented, 

action  for  personal  injuries  the  prop-  Necessity  to  Became  a  Party. ^ kit- 

erty  of  the  corporation  is  placed  in  the  ceiver  appointed    pending   ao  action 

hands  of  receivers,  the  latter  are  not  against  the  party  for  whose  effects  he 

necessary  parties.      Kelley  v.   Union  is  appointed  must  first  liave  himself 

Pac  R.  Co.,  58  Kan.  161,  distinguishing  made  a  party  before  he  can  prosecute 

Scannell  v,  Felton,  57  Kan.  468,  in  that  an  appeal  in  his  own  name  as  receiver, 

receivers  in  the^first  case  were  not  in-  as  no  one  except  a  party  to  the  case 

terested  in  es^Mishing  the  payment,  has  a  right  to   appeal.      Dapree  9. 

whereas  in  the  Ktter  case  the  only  per-  Drake,  94  Ga.  456;    Tracy  v,  Seima 

sons  interested  in  enforcing  the  judg-  First  Nat.  Bank,  37  N.  Y.  523. 
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RECEIVING  STOLEN  GOODS. 

By  Chakles  H.  Strut 

I  VBHins,  887. 
n.  The  IiTDicTMEKT,  888. 

1.  In  General^  2>%2>, 

2.  Name  of  Defendant^  889. 

3.  Receipt  of  Property^  889. 

4.  Description  of  Property^  889. 

5.  Ownerships  891. 

6.  That  Property  Has  Been  Stolen^  893. 

a.  Fact  of  Theft,  893. 

b.  Name  of  Thief  or  Person  from  Whom  Recewsd^  893- 

c.  Prior  Conviction  of  Thief  894. 

7.  Intent,  895. 

8.  Guilty  Knowledge y  895. 

9.  Time  and  Place,  896. 

10.  Joinder  of  Counts  and  Offenses ^  896. 

TEL  IirsTBircTiOKS)  897. 

17.   VSXDICT,  JUDOMEKTi  AND  SEKTEKCB,  898. 

CROSS-REFERENCES. 

As  to  Receiving  Embezzled  Goods^  see  article  EMBEZZLEMENT^ 

vol.  7,  p.  444.     And  see  generally  articles  EMBEZZLE^ 

MENT,  vol.   7,   p.   410;  LARCENY,  vol.  12,  p.  496. 

McUters  of  Substantive  Law  and  Evidence,  see   article    RE^ 

CEIVING  STOLEN  GOODS,  American  and  English 

ENCYCLOPiEDIA    OF  LaW. 

L  Veeub.  —  As  a  general  rule,  prosecutions  for  receiving  stolen 
property  are  had  in  the  county  where  the  property  was  received, 
rather  than  in  the  county  where  it  was  stolen ;  ^  but  they  are 
sometimes  instituted  in  the  latter  county.* 

statutory  ProYiiioiu.  —  By  statute  in  many  jurisdictions  the  receiver 

1.  Campbell  r.  People,  109  III.  565;  delivery  to  the  common  carrier  in  the 

Allison  V.  Com.,  83  Kv.  254;  Roach  v.  latter  county  operates  as  a  constructive 

State,  5  Coldw.  (Tenn.)  39,  delivery    to    the    receiver.      State    v. 

8.  People  V,  Hubbard.  86  Mich.  440.  Habib,  18  R.  I.  55^. 

Oonitraotive  Beoeipt  in  County  of  Theft.        Frofloontlon    in    Either    Connty.  —  In 

—  Where  a  person  steals  goods  in  the  Connecticut    the   prosecution    may    be 

county  of  A,  and  by  previous  arrange-  had   either  in    the    county  where  the 

ment  ships  them  to  the  defendant  in  goods  were  stolen  or  in   the  county 

the  county  of  B,  the  defendant  may  be  where  they   were   received.     Slate    v. 

Indicted  in  the  county  of  A,  since  the  Ward,  49  Conn.  429. 
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may  be  prosecuted  in  any  county  where  he  has  the  goods  in  hb 
possession,  or  into  which  they  have  been  carried  after  the  theft.* 

Property  Stolfln  in  7or«lgn  Coimtry.  —  The  English  courts  have  held 
that  they  cannot  convict  a  person  for  receiving  in  England  goods 
stolen  in  a  foreign  country ;  •  but  a  different  doctrine  prevails  in 
the  United  States  in  regard  to  goods  stolen  in  one  state  and 
carried  into  another.' 

n  THB  IKDICTXEITT  —  1.  In  QeneraL  —  The  Indiotment  Must  Ghargt 
the  EMential  Elemento  of  the  offense,  to  wit,  that  the  defendant  did 
receive  certain  stolen  property,  with  felonious  intent,  and  with 
the  knowledge  that  it  had  been  stolen.* 

When  Framed  under  a  Stetnte  the  indictment  should  charge  the  offense 
in  the  language  of  the  statute,  and  an  indictment  which  follows 
the  words  of  the  statute  is  sufficient.^ 

1«  In  England,  under  7  &  8  Geo.  IV.,  2.  Reg.  v.  Debruiel,  11  Cox  C.  C 

c*  39,  g  56,  providing  that  a  receiver  of  aoy,  in  which  case  property  stolen  in 

stolen    goods    may    be    tried    in   any  Guernsey  was  received  by  the  defend* 

county  where  he  has  the  goods  in  his  ant  in  England. 

possession,  a  person  who  receives  a  8.  Beeelving  in  One  State  Goods  Btokn 

stolen  banknote  and  sends  it  from  a  in  Another.  —  A  person  who  receives  in 

town   in  the  county  of  A,  inclosed  in  Massachusetts    goods    stolen   in  New 

a  letter,  to  bankers  in  the  county  of  B  Hampshire  may  be  indicted  and  tried 

for  payment,  may  be  prosecuted  in  the  in  the  former  state.    Com.  v.  Andrews, 

county  of  B,  althougii  there  is  no  evi-  2  Mass.  14. 

dence  that  he  ever  had  the  note  in  his  4.  Williams  v.  People,  loi  111.  382; 
actual  possession  in  said  county.  In  Holford  v.  State,  2  Blackf.  (Ind.)  103; 
such  a  case  the  possession  of  the  post-  Com.  v,  Lakeman,  5  Gray  (Mass.)  82; 
office  servants  and  of  the  bankers  in  Brothers  v.  State,  22  Tex.  App.  461. 
the  county  of  B  constitutes  a  construe-  Gonclnaion  Oontra  Formam  StatntL  — 
tive  possession  by  the  receiver,  suffi-  At  common  law  receiving  goods  of 
cient  to  bring  the  case  within  the  stat-  less  value  than  twelve  pence  was  not 
ute.  Reg.  V.  Cryer,  3  Jur.  N.  S.  698.  an  indictable  misdemeanor,  and  there- 
in Kew  York  it  was  provided  by  Laws  fore  an  indictment  for  this  offense 
1877,  c.  167,  §  I,  that  an  indictment  for  under  the  Revised  Code  of  North  Caro- 
receiving  goods  stolen  from  a  railroad  lina^  c.  34,  §  56  (Code  1883,  §  1074), 
train  may  be  found  and  tried  in  any  should  conclude,  **  against  the  form  of 
county  through  which  the  train  passed  the  statute."  State  v,  Minton,  Phil, 
on  the  trip  during   which  the  goods  L.  (N.  Car.)  196. 

were  stolen.     Under  this  statute  it  was  5.  Sellers     v.    State.    49    Ala.    357; 

held  that    where    freight   was    stolen  Licette  v.  State.  75  Ga.  253. 

while  in  transit,  and  was  subsequently  Beoelving  Stolen  Goods  Kado  Larony 

found  in  the  possession  of  the  defend-  by  Statute.  —  In  Virginia  the  offense  of 

ant  in  Albany  county,  the  defendant  receiving  stolen  property  with  knowl- 

might  be  indicted  and  tried  in  Schenec-  edge  that  it  has  been  stolen  is,  by  stat- 

tady  county,  the  train  having  passed  ute,  made  larceny,  and  under  this  stat- 

through  the  latter  county  on  the  trip  ute  the  indictment  may  either  charge 

during  which  the  freight  was  stolen,  the  accused  specially  as  receiver,  or 

People  V,  DowLing,  84  N.  Y.  478.  may  simply  charge  larceny,  the  lauer 

In  Texas,  under  Penal  Code  (1895),  method,    however,    being    preferable, 

art.  237,  a  receiver  may  be  prosecuted  Price  v.  Com.,  21  Gratt.  O^a.)  846. 

in  a  county  into  which  the  thief  has  In  Ohio  it  is  provided  by  statute  that 

carried  the  property,  although  it  was  whoever  receives  anything  of    value 

not  received  in  that  county.     Moseley  which  has  been  stolen,  knowing  it  to 

V.  State,  36  Tex.  Crim.  Rep.  578.     But  have    been    stolen,   shall    be  deemed 

he  cannot  be  tried  in  another  county  guilty  of  larceny  and  punished  accord- 

into  which  he  himself  has  carried  the  ingly.     It  has  been  held,  however,  that 

goods  after  receiving  them.     Thurman  the  intention  of  this  statute  is  simply 

V.  State,  37  Tex.  Crim.  Rep.  646.  to  provide  that  the  punishment  for  the 
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S.  Vame  of  Defendant.  —  The  name  of  the  person  who  is  accused 
of  receiving  stolen  property  must  be  properly  charged,  and  when 
the  indictment  contains  several  counts  the  name  should  be  given 
in  full  in  each.^ 

8.  Beoeipt  of  Property.  —  The  word  **  received  "  is  the  one  most 
generally  used  in  charging  receipt  of  stolen  property  by  the 
accused,  but  other  terms,  such  as  **  bought,"  *'  concealed/'  or 
**  aided  in  concealing,"  are  sometimes  employed,  and  the  use  of 
these  latter  words  is  imperative  when  they  appear  in  the  statute 
under  which  the  indictment  is  framed.'  It  need  not  be  alleged 
that  any  consideration  was  paid  to  the  thief  by  the  receiver.' 

4.  Desoription  of  Property  —  At  in  luroeny.  —  The  property  should 

two  offenses  shall  be  the  same,  and  concealment  is  harmless  surplusage, 
that  it  does  not  require  the  offense  of  State  v.  Murphy,  6  Ala.  845. 
receiving  the  stolen  goods  to  be  In  Ohio,  under  the  26th  section  of  the 
charged  in  the  indictment  as  a  lar-  Crimes  Act  (i  S.  &  C.  412),  which 
ceny.  An  indictment,  therefore,  which  makes  it  an  offense  knowingly  to  re- 
charges the  accused  with  having  un-  ceive  or  buy  stolen  goods,  an  indict- 
lawfully  and  f raudulentiv  received  cer-  ment  need  not  allege  that  the  defend- 
tain  property,  with  knowledge  that  the  ant  concealed  the  property.  Holtz  v. 
same  has  been  stolen,  describing  the  State,  30  Ohio  St.  486. 
property  and  giving  its  value  and  own-  Did  Bay  and  Baoeive.  —  An  indictment 
ership,  is  sufficient  under  the  statute,  which  charges  thai  the  defendant  did 
and  need  not  contain  any  further  aver-  buy  and  receive  certain  stolen  property 
ment  as  to  the  character  of  the  offense  does  not  charge  two  offenses.  The 
which  the  accused  is  thereby  deemed  addition  of  the  word  '*  receive  "  is  un- 
to have  committed.  Thus  an  addi-  necessary  under  a  statute  which  makes 
tional  averment  in  the  following  terms,  it  an  offense  to  purchase  stolen  prop- 
'*  and  by  force  of  the  statute  in  such  erty,  but  it  does  not  mitigate  or  change 
case  made  and  provided  said  C.  H.  the  offense  charged.  People  v.  Mon- 
Whiting  is  deemed  to  have  committed  tejo,  18  Cal.  38. 

the  crime  of  larceny,"  is  mere  surplus-  Bought,  Beoeived,  and  Aided  in  Conceal- 
age  and  will  be  disregarded.  Such  an  ing.  —  In  Iowa  the  statute  makes  it  an 
averment,  moreover,  violates  the  rule  offense  to  buy,  receive,  or  aid  in  con- 
that  facts  only  and  not  conclusions  of  cealingstolengoods,  and  an  indictment 
law  should  be  alleged  in  an  indictment,  which  charges  the  defendant  with  hav- 
Whiting  V.  State,  48  Ohio  St.  220.  ing  bought,  received,  and  aided  in  the 

1.  State  V,  Phelps,  65  N.  Car.  450.  concealment  of  stolen  goods  is  not  bad 
Bnt  the  Kama  Keed  XTot  Be  Constantly  for  duplicity.    State  v,  Feuerhaken,  96 

Bepeated  in  the  same  count  or  sentence.  Iowa  299. 

Thus,  where  it  has  once  been  given  in  In  Florida  an  indictment  using  the 

full,  it  may  subsequently  be  charged  above  terms,  and  in  addition   thereto 

by  reference  to  the  former  statement  of  the  words  "  and  have,*'  was  held  to  be 

it,  by  the  use  of  the  words  "  said  "  or  sufficient.     The   words  "  and  have  " 

'*  aforesaid."     State  v.  Coppenburg,  2  were  unnecessary,  but  their  presence 

Strobh.  L.  (S.  Car.)  273.  in    the    indictment    was    immaterial. 

2.  Allegation  of  Conoealment.  —  An  in-  Bradley  v.  State,  20  Fla.  738. 
dictment  which  uses  the  words  *'  re-  A  Varianoe  Between  the  Indietment  and 
ceived  "  and  ''concealed  "  as  descrip-  the  Copy  thereof  furnished  to  the  de- 
tive  of  the  same  offense  is  good,  under  fendant,  in  that  the  indictment  charges 
a  statute  which  makes  it  an  offense  to  the  respondent  with  aiding  to  conceal 
•*  buy,  receive,  conceal,  or  aid  in  the  the  stolen  goods  and  the  copy  charges 
concealment  of  "  stolen  goods.  Such  him  with  receiving  said  goods,  does  not 
a  statute  in  reality  describes  four  dis-  furnish  ground  for  a  new  trial.  State 
tinct  offenses,  but  treating  the  indict-  v.  Fuller,  39  Vt,  74- 

ment  as  one  for  receiving  stolen  goods  8.  Hopkins  v.  People,  12  Wend.  (N. 
it  is  sufficient,  and  the  averment  of    Y.)  76. 
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be  described  in  the  same  manner  as  in  an  indictment  for  larceny.^ 
DeflniteuMi  and  Certainty.  —  For  the  purpose  of  identification  it  is 
important  that  the  description  should  be  certain  and  accurate^ 
and  a  failure  in  this  respect  is  fatal ; '  but  inaccuracies  of  descrip- 
tion may  be  remedied  by  an  averment  that  a  further  description 
is  unknown  to  the  grand  jury.* 

Deserlption  of  Money.  —  Accuracy  of  statement  is  particularly 
essential  in  the  description  of  money.  The  number  of  coins  or 
bills  and  the  denomination  of  each  should  be  charged,  and  it  is 
not  sufficient  merely  to  state  the  general  character  of  the  money 
and  the  total  amount  thereof.* 

1.  Miller  v.  People,  13  Colo.  166.  description  of  the  cotton,  as  that  it  was 

2.  Williams  v.  People,  loi  111.  382;  either  cotton  in  the  seed  or  ginned  cot- 
People  V.  Wiley,  3  Hill  (M.  Y.)  194.  ton;  a  general  description  of  the  prop- 

For  a  Description  of  United  States  Bonds  erty  as  cotton,  the  value  being  stated, 

held  to  be  insufficient  see  Kearney  v.  is  sufficient/' 

Sute,  48  Md.  16.  Same   Property  Beecribed  in  DUfiBomt 

"Thirty  Yards  of  Cloth"  and  "One  Oonnts.  —  When  a  count  for  receiving 
Coat*'  have  been  held  sufficient  as  de-  stolen  property  is  joined  in  an  indict- 
scriptions  of  the  property  alleged  to  ment  with  a  count  for  stealing  the  prop- 
have  been  received.  Com.  v.  Camp-  erty,  the  description  of  the  property  in 
bell,  103  Mass.  436.  both  counts  should  be  identical.     Reg, 

Animal    KiUed  After  Being   Stolen.  —  v,  Sarsfield,  6  Cox  C.  C.  12. 

Where  a  sheep  has  been  stolen  alive  If  Several  Artioles  Are  Deaoribad  in  a 

and    subsequently   killed,    an   indict-  Single  Count,  and  the  description  is  suffi- 

ment  for  receiving  the  meat  should  de-  cient  as  to  one  of  them,  but  not  as  to 

scribe  it  as  mutton.     R.   v,  Cowell,  2  the  others,  it  is  not  necessary  to  quash 

East  P.  C.  617.  the     indictment,    but     it    should    be 

Where  the  property  is  described  in  amended  by  striking  out  the   articles 

the  indictment  as  a  hog,  the  defendant  which  are  defectively  described,  or  a 

cannot  be  convicted  of  receiving  pork.  noLpros,  should  be  entered  as  to  them. 

Britton  v.  State,  61  Ark.  15.  Thus  where  an  indictment  described 

But  in  Sands  z.  State,  30  Tex.  App.  the  property  as  consisting  of  two  stoves 

578,  where  the  indictment    described  and  a  lot  of  hardware  and  graniteware, 

the  property  received  as  pork,  and  it  a  verdict  of  guilty  was  sustained  as  to 

was   proved   that   the  property  stolen  the  charge  of  receiving  the  stoves,  the 

was  a  live  hog,  it  was  held  that  this  charge  as  to  the  other  articles  having 

variance  was  not  fatal,  and  that  a  con-  been  abandoned  and  no  evidence  hav- 

viction  might  be  had.  ing  been  introduced  as  to  them.     Com. 

Deseription  of  Ck>tton.  —  In  Sellers  v,  v,  Johnson,  133  Pa.  St.  293. 

State,    49    Ala.    357,    the    indictment  3.  Campbell  v.  State,  (Miss.  1895)  17 

charged   that  the   defendant    had    re-  So.  Rep.  441. 

ceived  or  concealed  "cotton  of  the  1.  State  v.  Murphy,  6  Ala.  845;  Bur- 
value  of  about  forty  dollars,  the  per-  ney  v.  State,  S7  Ala.  80;  Baggett  v. 
sonal  property  of  John  D.  Adair,"  etc.  State,  69  Miss.  625. 
The  defendant,  having  been  convicted,  Insnffloient Beecriptiona.  —  The  follow- 
appealed,  and  as  a  ground  of  error  ing  descriptions  have  been  held  insuffi- 
claimed  that  the  description  of  property  cient: 

contained  in  the  indictment  was  insuffi-  *'  Sundry  pieces  of  silver  coin,  made 

cient.     This  contention,  however,  was  current  by    law,  usage,   and  custom, 

overruled,  the  appellate  court  saying:  within  the  state  of  Alabama,  amount- 

*'  Cotton  is  personal  property;  and  to  ing  together  to  the  sum  of  five  hundred 

receive  or  conceal  any  personal  prop-  and  thirty  dollars  and  fifteen  cents,  and 

erty  whatever,   knowing  it  has   been  of  the  value  of  five  hundred  and  thirty 

stolen,  etc.,  is  the  offense  described  in  dollars  and   fifteen  cents."     State    v, 

the  statute.     Under  our  short  and  sim-  Murphy,  6  Ala.  845. 

plified  forms  of  indictments,  it  was  un-  "  Two  hundred  dollars  in  gold  coin 

necessary   to  state  any  more   specific  of  the  United  States,  the  personal  prop- 
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The  Valve  of  the  Property  BeeeiTod  is  commonly  charged  in  the  indict- 
ment, but  this  averment  is  not  in  general  absolutely  essential.^ 

5.  Ownerahip.  —  The  (hmenhip  of  the  Property  If  net  Be  Alleged  if  known, ' 
the  averments  necessary  in  this  regard  being  similar  to  those 
required  in  an  indictment  for  larceny.* 

If  the  Ownerehip  le  Unknown  to  the  grand  jury,  this  fact  may  be 
alleged  in  the  indictment  as  an  excuse  for  failure  to  allege  the 
ownership ;  but  such  allegation  is  a  material  one,  and  if  it  is  dis- 
proved the  defendant  will  be  discharged.* 

By  Beferenoe  to  ProTione  Count.  —  Where  the  name  of  the  owner  has 
been  stated  in  one  count  it  may  be  charged  in  other  counts  by 
reference  to  such  former  statement,  but  the  reference  must  be 
clear  and  free  from  ambiguity.* 

erty  of  James  D.  Sykes."     Barney  v.  road,  a  corporation  incorporated  under 

State,  87  Ala.  80.  and  by  virtue  of  the  laws  of  the  state 

**  Two  hundred    dollars   in    United  of   Missouri,   before   then   feloniously 

States  national  banknotes,  of  the  value  stolen,  taken,  and  carried  away  from 

of  two  hundred  dollars;  two  hundred  another,  feloniously  did  receive."  etc. 

dollars  in   United  States  national  cur-  The  sufficiency  of  this  indictment  was 

rency,  of  the  value  of  two  hundred  dol-  challenged  on  the  ground  that  the  alle- 

lars;  and  two  hundred  dollars  in  United  gation  that  the  property  belonged  to 

States  treasury  notes,  of  the  value  of  the  Missouri  Pacific  railroad  company 

two    hundred    dollars.'*      Daggett    v,  and  the  subsequent  allegation  that  it 

State,  69  Miss.  625.  had  been  stolen  **  from  another  "  were 

FfttelVarianoe  Between  AUegatlomi  and  contradictory  and  absurd,  but  this  ob- 

Prool  —  Where  A  and  B  were  jointly  jection  was  not  sustained  by  the  appel- 

indicted,  A  for  stealing  six  banknotes  late  court,  the  indictment  being  held 

of  one  hundred  pounds  each,  and  B  for  sufficient. 

receiving  "  the  said  promissory  notes,"  Averment  by    Implication.  —  A    com- 

and  it  was  proven  that  A  had  in  fact  plaint  which  alleges  that  the  defendant 

stolen  the  notes  as  described,  but  that  lias  received  certain  property  of  the 

they  had   been  changed  into  twenty-  goods  and  chattels  of  one   M.,   then 

pound  notes  before  B  received  them,  it  lately  before  stolen,  etc.,  is  sufficient, 

was  held  that  the  latter  could  not  be  although  it  does  not  allege,  otherwise 

convicted  on  the  indictment.     Rex  v,  than  by  implication,  that  the  property 

Walkley,  4  C.  &  P.  132, 19  E.  C.  L.  309.  was  stolen  from  a  person  other  than 

1.  People  V.  Fitzpatrick,  80  Cal.  538;  the  defendant.     State  v,  McLaughlin, 

People  V,  Rice,  73  Cal.  220;    State  v,  35  Kan.  650. 

Crawford,  39  S.   Car.   343.      But  see  8.  Com.    v.   Finn,    108    Mass.    466; 

State  v.  Lyon,  17  Wis.  237.  Com.  v.  Maguire,  loiB  Mass.  469. 

Several  Artiolee  Veined  CoUeetively.  —  4.  Sault  v.  People,  3  Colo.  App.  502. 

In  an  indictment  which  charges  the  re-  And  see  Com.    v.  Billings,  167  Mass. 

ceiving  of  several  articles  they  may  be  283. 

valued  collectively,  and  the  indictment  Different  Averments  in  Different  Connte, 

is  not  bad   for  that  reason,  although,  —  Where   the  name  of   the  owner  is 

perhaps,  more  difficult  to  prove.    State  given  in  one  count  of  an  indictment, 

V,  Gerrish,  78  Me.  20.  and  in  a  subsequent  count  the  same 

In  Texas  it  has  been  held  that  the  goods  are  described  as  the  property  of 

value  of  the  goods  must  be  alleged  and  persons  unknown,  a  conviction  upon 

proven.     Sands  v.  State,  30  Tex.  App.  the    latter    count    alone   will   be  sus- 

578.  tained,  provided  the  other  elements  of 

8.  Miller    v.   People,    13  Colo.   166;  the    offense    are    clearly   alleged   and 

State  V,  McAloon,  40  Me.  133.  proven.     State  v,  Teideman,  4  Strobh. 

ATerments  Hdd  Soflloient.  —  In  State  L.  (S.  Car.)  300. 

V.  Jacobs,  39  Mo.  App.  122,  the  indict-  5.  lUnstrationi  of  the  Bnle.  —  Where 

nent  alleged  that  the  defendant  certain  the  property  has  been  described  and 

articles  **  of  the  property,  goods,  and  the  name  of  the  owner  has  been  given 

^ifeattels  of  the   Missouri    Pacific  rail-  in  one  count,  a  subsequent  count  which 
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OwMnUp  I«id  is  fmmmm.  —  The  goods  may  be  described  as  the 
property  of  the  person  from  whose  possession  they  were  stolen, 
although  he  is  not  the  true  owner.* 

Fnptftj  BdMging  to  %  Corponlim  m  PutMnh^  may  be  so  described 
in  the  indictment.* 

aiagle  Const  Chorgiiig  Ownttihip  U  VOmmX  Pwmm.  —  The  authorities 
differ  as  to  whether  receiving  several  articles  belonging  to  different 
owners  may  be  chained  in  a  single  count  of  the  indictment.' 

charges  that  the  accused  received  the  Com.  r.  Magnire,  io8  Mass.  469;  State 
goods  and  chattels  aforesaid,  so  as  v.  Williams,  2  Strobh.  L.  (S.  Car.)  229; 
aforesaid  stolen  by  A.  sufficiently  Arcia  v.  State,  38  Tex.  App.  198. 
alleges  the  ownership  of  the  property.  Whora  Goods  Pazobaood  from  a  TUif 
State  V.  Nelson,  39  Me.  329.  have  been  stolen  from  the  purchaser 
And  likewise  an  averment  that  the  and  sold  again  to  a  third  party,  who 
property  was  received  *'  with  intent  to  receives  them  with  knowledge  of  the 
defraud  the  owner  "  is  sufficient,  pro-  theft,  an  indictment  against  the  latter 
vided  the  ownership  of  the  property  for  receiving  stolen  goods  may  lay  the 
has  been  previously  alleged.  State  v.  ownership  in  the  first  purchaser, 
Murphy,  6  Ala.  845.  although  his  title  is  invalid  fa«cause  de- 
Contra.  —  In  State  v.  Lyon,  17  Wis.  rived  from  the  thief.  Com.  9.  Bowers, 
237,  where  the  indictment,  after  alleg-  3  Brews.  (Pa.)  350. 
ing  the  ownership  of  the  property  in  8.  People  v,  Ribolsi;  89  Cal.  492; 
the  first  count,  charged  in  the  second  Butler  v.  State,  35  Fla.  246;  State  v. 
count  that  the  defendant  received"  the  Smith,  88  Iowa  i;  Cohen  v.  People,  5 
goods  and  chattels,  moneys,  and  prop-  Park  Cr.  Rep.  (N.  Y.  Supreme  Ct.)  330. 
erty  aforesaid,*'  etc.,  it  was  held  that  Propeiiy  of  Fannonhip.' —  In  People 
the  averments  of  ownership  in  said  t.  Riboisi,  89  Cal.  492,  an  indictment 
second  count  were  insufficient.  The  which  averred  that  the  defendant  re- 
court  said:  "We  are  of  the  opinion  cetved  certain  stolen  goods  which  were 
that  the  second  count  of  the  indictment  the  "  personal  property  of  the  estate  of 
is  defective  for  not  alleging  the  value  Geo.  H.  Tay  and  Oscar  J.  Backus,  co- 
and  ownership  of  the  property.  The  partners  in  business,  and  doing  bnsi- 
only  way  the  count  can  be  sustained  is  ness  in  said  city  and  county  under  the 
to  hold  that  the  expression  '  the  goods  firm  name  and  style  of  George  H.  Taj 
and  chattels,  moneys,  and  property  &  Co.,"  was  held  to  be  sufficient, 
aforesaid  '  import  or  incorporate  into  8.  Property  of  IHfferent  Ownen  B«- 
that  count  the  allegations  of  the  first  in  oeived  at  the  Same  Time.  —  Where  a 
respect  to  the  value  and  ownership  of  number  of  stolen  articles  belonging  to 
the  property.  But  the  word  '  afore-  different  owners  have  been  received  at 
said  '  does  not  necessarily  or  naturally  the  same  time,  an  indictment  charging 
imply  that  the  property  is  of  the  value  in  a  single  count  that  the  defendant  re- 
mentioned  in  the  first  count,  or  that  it  ceived  property  stolen  from  the  diffcr- 
belongs  to  the  same  person.  It  merely  ent  owners,  and  giving  their  names,  is 
means  that  it  is  the  same  property  not  bad  for  duplicity.  But  it  is  other- 
mentioned  in  the  first  count.  Had  the  wise  where  the  articles  have  been 
allegation  been  that  Lyon  received  and  received  at  different  times.  Smith  v. 
held  the  property  *  aforesaid  so  owned  State,  59  Ohio  St.  350;  State  v.  Nelson, 
as  aforesaid  and  of  the  value  aforesaid,*  29  Me.  329. 

then  it  might  well  have  been  contended  Bnplidty  Cured  by  Verdiet.  —  In  Kil- 
that  this  was  equivalent  to  stating  its  row  v.  Com.,  89  Pa.  St.  480,  the  bill  as 
value  and  ownership.  For  that  form  returned  by  the  grand  jury  charged 
of  expression  would  not  only  imply  that  the  defendant  in  a  single  count  with 
the  property  was  the  same  as  that  be-  receiving  two  thousand  cigars  belong- 
fore  mentioned,  but  that  it  was  of  the  ing  to  Roscoe  T.  Handrick  and  one 
same  value  and  belonged  to  the  same  thousand  cigars  belonging  to  Thaddeus 
person.  But  as  it  now  stands  it  can-  D.  Estabrook  &  Son.  The  defendant 
not  be  said  to  be  equivalent  to  an  alle-  demurred  to  the  bill  on  the  ground  of 
gation  of  that  character."  duplicity.  The  demurrer  was  over- 
It  Com.    v»    Finn,    108    Mass.    466;  ruled,  and  the  defendant  directed  to 
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6.  That  Property  Has  Been  Stolen  — «;.  Fact  of  Theft. —The 
General  Fact  that  the  goods  received  are  stolen  property  must  be 
alleged  in  the  indictment.* 

But  the  ParUenlan  of  the  Theft  need  not  be  given  in  detail  with  the 
particularity  required  in  an  indictment  for  larceny;  •  and  for  this 
reason,  when  it  is  averred  that  the  property  was  stolen,  it  is 
unnecessary  to  allege  also  that  it  was  taken  and  carried  away, 
although  this  latter  averment  is  often  found  in  the  indictment.' 

b.  Name  of  Thief  or  Person  from  Whom  Received.  — 
Where  receiving  stolen  goods  is  prosecuted   as  a  substantive 

plead.     While  the  trial  was  in  progress,  not  give  the  name  of  the  person  from 

the  indictment  was  amended  by  sirik-  whose    possession   the    property    was 

ing  out  the  words  **  Thaddeus  D.  Esta-  stolen.     Swaggerty  ».   State,   9  Yerg. 

brook  &  Son,"  wherever  ihey  occurred,  (Tenn.)  340. 

and  inserting  the  name  of  R.  T.  Hand-  Felonionsly  and  Bnrglarioofly  Stolen. — 
rick  in  their  place.  It  was  held  on  ap-  In  lowa^  under  a  statute  denouncing 
peal  that  the  indictment  was  bad  for  the  offense  of  receiving  stolen  goods  or 
duplicity,  and  that  the  action  of  the  goods  obtained  by  robbery  or  burglary, 
trial  court  in  overruling  the  defend-  an  indictment  charging  that  the  de- 
ant's  demurrer  and  allowing  the  in-  fendant  **  unlawfully  and  feloniously  " 
dictment  to  be  amended  was  error,  but  did  receive,  etc.,  property  **  before 
that  the  fault  in  the  indictment  was  then  feloniously  and  burglariously 
cured  by  verdict,  and  that  it  could  not  stolen,"  knowing  the  said  goods  to 
be  urged  for  the  first  time  in  arrest  of  have  been  "  feloniously  stolen,"  is 
judgment  or  on  appeal.  good,  and  the  word  *'  burglariously  " 

1.  Anderson  v.  State,  38  Fla.  3.  may  be  rejected  as  surplusage.     State 
ATerment    by  Implication.  —  In    Wis-  v.  Lane,  68  Iowa  384. 

consin  an  information  which  alleges  Acquired  by  Thcdft.  —  In  Brothers  v. 
that  the  defendant  has  received  certain  State,  22  Tex.  App.  461,  the  indictment 
goods,  knowing  them  to  have  been  simply  charged  in  general  terms  that 
stolen,  is  good  on  a  motion  in  arrest  of  R.  had  stolen  certain  property  from  O., 
judgment,  although  the  fact  that  the  and  that  the  defendant  received  and 
property  was  stolen  is  not  alleged  di-  fraudulently  took  the  property  into  his 
rectly.  The  absence  of  such  averment  possession  from  R.,  it  having  been  ac- 
is  remedied  by  the  averment  of  guilty  quired  by  R.  in  such  manner  as  that 
knowledge,  under  Rev.  Stat.,  §  4669,  the  acquisition  came  within  the  mean- 
providing  that  indictments  which  fol-  ing  of  the  term  **  theft."  This  was  held 
low  the  words  of  the  statute  shall  be  sufficient  over  the  objection  that  it  did 
good  after  verdict,  and  section  4706,  not  specifically  charge  a  theft  by  R., 
providing  that  when  a  case  may  be  and  that  conclusions  rather  than  facts 
rightly  understood  by  the  court,  the  were  alleged. 

information  shall  not  be  abated  for  any  And  in  Moore  v.  State,  (Tex.  App. 
error,  but  mav  on  motion  be  amended.  1889)  12  S.  W.  Rep.  407,  an  indictment 
If  the  objection  is  taken  before  trial  it  was  held  to  be  sufficient  where  it 
is  the  duty  of  the  court  to  order  an  alleged  that  the  defendant  had  re- 
amendment  of  the  information,  but  it  ceived  certain  property,  *'  which  said 
is  too  late  after  verdict.  State  v,  Whit-  property  had  theretofore  been  acquired 
ton,  72  Wis.  18.  And  for  a  similar  de-  by  another,  in  such  manner  as  that  the 
cision  in  a  case  involving  the  same  acquisition  thereof  comes  within  the 
question,  see  Sellers  v.  State,  49  Ala.  meaning  of  the  term  *  theft.'  " 
357.  But  in  Anderson  v.  State,  38  Fla.  8.  State  r.  Moultrie,  34  La.  Ann.  489; 
3,  it  was  held  that  the  fact  of  theft  Com.  v.  Lakeman,  5  Gray  (Mass.)  82. 
could  not  be  thus  averred  by  implica-  Where  a  Thief  and  a  SeoeiTer  Are 
tion,  but  must  be  alleged  directly.  Indicted  Jointly,   and    the    indictment 

2.  People  V.  Caulkins,  67  Mich.  488;  alleges  that  the  thief  "  feloniously  did 
Swaggerty  v.  State,  9  Yerg.  (Tenn.)  340;  steal,  take,  and  carry,"  and  that  the 
Brothers  v.  State,  22  Tex.  App.  461.  receiver  feloniously  received  the  goods. 

From  Whom  Stolen.  —  In  Tennessee  it  knowing  them  "  to  have  been  feloni- 
has  been  held  that  the  indictment  need    ously  stolen,  taken,  and  carried  away 
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offense  the  indictment  need  not  charge  the  name  of  the  thief  or 
of  the  person  from  whom  the  property  was  received,^  nor  need  it 
be  alleged  that  the  name  is  unknown  to  the  grand  jury.* 

That  the  Kune  Wm  Unknown  may  be  alleged,  however,'  and  when 
such  allegation  is  made,  or  when  a  particular  name  is  given,  the 
allegation  should,  by  the  weight  of  authority,  be  proven.* 

c.  Prior  Conviction  of  Thief  —  Dependant  on  vatvre  of  ptomoa- 

tion.  —  Whether  or  not  the  prior  conviction  of  the  principal  thief 
must  be  alleged  will  depend  upon  whether  the  receiver  is  prose- 
cuted as  an  accessory  to  the  theft  or  as  guilty  of  a  substantive 
offense.* 

Under  the  Early  Common  Law,  in  England,  receiving  stolen  goods  was 
treated  as  a  substantive  misdemeanor,  but  by  statutes  subse- 
quently enacted  the  receiver  was  made  an  accessory  after  the  fact 
to  the  larceny.  Under  these  statutes  a  prior  conviction  of  the 
thief  was  essential  to  a  prosecution  of  the  receiver;  but  incon- 
venience resulting  from  this  state  of  affairs  led  to  the  enactment 
of  other  statutes  providing  that  in  certain  cases  the  receiver  might 
be  tried  before  the  conviction  of  the  principal.* 

as  aforesaid,"  the  omission  of  the  word  or   to   aUege   that  it   is    unknown   to 

**  away "  in  the  first  instance  is  fatal,  the    grand    jury,    may    be    remedied 

and  in  its  absence  neither  of  the  de-  by  amendment,  made  by  order  of  the 

fendants  can   be  convicted.     Com.   v,  court,  on  its  own  motion,  during  the 

Adams,  7  Gray  (Mass.)  43.  trial.      State     v.     Jenkins,    60    Wis. 

1.  State    V.     Murphy,    6    Ala.    845;  599. 

People  V.  Riboisi,  89  Cal.  492;  Ander-  2.  People  v.  Avila,  43  Cal.  196;  State 

son  V.  State.  38  Fla.  3;  State  z%  Feuer-  v,  Moultrie,  34  La.  Ann.  489;  State  v, 

haken,  96  Iowa  299;  Allison  v.  Com.,  Laqu6,  37  La.  Ann.  853;  Rex  v.  Jervis, 

83   Ky.   254:    Com.    v.  Slate,  11  Gray  6  C.  &  P.  156,  25  E.  C.  L.  330. 

(Mass.)  60;  Com.  v,  Hogan,  121  Mass.  8.  Foster  v.  State,  106  Ind.  272. 

373;  Campbell  v.  State,  (Miss.  1895)  17  4.  Huggins  v.  People,  135   III.  243; 

So.  Rep.  441;  State  v.  Smith,  37  Mo.  Com.   v.   King,  9   Cush.  (Mass.)  284; 

58;  People  V,  Caswell,   21  Wend.  (N.  State  v.  Hazard,  2  R.  I.  474;    U.  S.  v. 

Y.)  86;  Shriedley  v.  Slate.  23  Ohio  St.  De  Bare.  6  Biss.  (U.  S.)  358. 

130;     Swaggerty     v.    State,    9    Yerg.  Fatal  Varianoe.  —  Where   the  indict- 

(Tenn.)  338;    Rex  r.  Jervis,  6  C.  &  P.  ment  alleges  that  the  property  was  re- 

156,  25  E.  C.  L.  330;  Thomas's  Case,  2  ceivedfrom  the  principal  felon,  and  the 

East  P.  C.  781 ;  Rex  v.  Baxter,  2  Leach  proof  shows  that  it  was  received  from 

C.  C.  578.  a  person  to  whom  the  thief  had  deliv- 

Oontra.  —  The   name  of    the  person  ered  it,  the  variance  is  fatal.     U.  S.  v. 

from   whom  the  goods  were  received  De  Bare,  6  Biss.  (U.  S.)  358. 

must  be  alleged  in  the  indictment,  if  Contra.  — A    variance    between    the 

known.     Sault  v.  People,  3  Colo.  App.  name  of  the  thief  as  given  in  the  in- 

502;    State    If.    Perkins,   45   Tex.    10;  dictment  and  as  proven  on  the  trial  is 

Simmons  v.  State,  4  Ga.  465.  immaterial.     If  alleged  as  unknown  it 

When  the  Beoeiver  It  Proseontad  as  an  may   be  proven   that    it  was  in  fact 

Aoeessory,  the  name  of  the  person  who  known.     People  t*.  Clausen,   120  Cal. 

stole  the  property  must  be  alleged.     An  381 ;  State  v.  Coppenburg,  2  Strobh.  L. 

averment  that  the  defendant  purchased  (S  Car.)  273;    Wright  v.   State,   (Tex. 

the  goods  of  two  persons  named,  one  Crim.  App.  1898)  45  S.  W.  Rep.  1016; 

of   whom   had   fled   the   state  and  the  Rex  v.  Bush,  R.  &  R.  C.  C.  37a. 

other  had  been  acquitted  of  larceny  on  5.  Swaggerty     v.     State,     9     Yerg. 

the  ground  of  infancy,  is  insufficient.  (Tenn.)  33d. 

Edwards  v.  State,  80  Ga.  127.  6.  Por  a  Foil  8tatfliB«nt  of  tiM  Engllih 

Omission  Bomedied  by  Amendment  —  A  Law  upon  this  subject,  see  State  v,  S. 

failure  to  allege  the  name  of  the  thief,  L.,  2  Tyler  (Vt )  249. 

894  Volume  XVII. 


IndletniMit.  RECEIVING  STOLEN  GOODS.  Indietment. 

In  Koft  of  the  United  StetM  receiving  is  now  punished  as  a  substantive 
offense,*  and  the  prior  conviction  of  the  thief  not  being  essential,* 
it  need  not  be  alleged  in  the  indictment.' 

7.  Intent.  —  The  intent  with  which  the  offense  is  committed 
should  be  alleged.  The  words  proper  to  be  used  as  descriptive 
of  intent  depend  largely  upon  the  phraseology  of  the  statute 
under  which  the  indictment  is  framed,  but  **  feloniously," 
**  criminally,"  and  **  unlawfully  "  are  most  commonly  employed.* 

With  Intent  to  Defraud  the  Owner.  —  Where  the  statute  defining  the 
offense  makes  it  a  constituent  element  of  the  crime  that  the 
goods  shall  be  received  with  intent  to  deprive  the  true  owner  of 
them,  this  intent  must  be  alleged,  in  the  words  of  the  statute ;  * 
but  in  the  absence  of  such  statutory  provision  this  averment  is 
unnecessary.* 

8.  Guilty  Knowledge.  —  Knowledge  that  the  goods  were  stolen 

1.  State  V,  Weston,  9  Conn.  527;  1.  That  the  Property  Wei  Unlawfully 
Bieber  v.  State,  45  Ga.  569.  Beoeived  is  an  absolutely  essential  aver- 

2.  Reilley  v.  State,  14  Ind.  217;  ment  where  the  ofifense  is  not  per  se 
State  V.  S.  L.,  2  Tyler  (Vt.)  249;  Com.  illegal  at  common  law.  In  such  a  case 
V,  Frye,  i  Va.  Cas.  19.  But  see  State  the  formal  conclusion,  contra  pacem^ 
V,  Groff,  I  Murph.  (N.  Car.)  270.  etc.,  does  not  cure  its  omission.     But 

Where  It  It  Alleged  that  the  Thief  If  where  the  ofifense  is  made  a  mis- 
Unknown  the  receiver  may  be  prose-  demeanor  by  statute  the  word  "  felo- 
cuted  without  a  prior  conviction  of  the  niously  '*  is  unnecessary.  State  v, 
principal,  even  under  a  statute  which  Hodges,  55  Md.  127. 
makes  him  an  accessory  to  the  larceny.  In  Indiana  an  averment  that  the  ac- 
Licette  t/.  State,  75  Ga.  253.  cused   unlawfully  and  feloniously  re- 

Where  the  Thief  and  the  Seoeiver  Are  ceived,  concealed,  and  aided  in  con- 
Jointly  Indicted  the  charge  of  receiving  cealing  the  property  is  sufficient, 
cannot  be  sustained  against  the  latter  Gandolpho  v.  State,  33  Ind.  439. 
if  the  evidence  fails  to  prove  a  larceny  In  Vew  York  it  has  been  held  neces- 
by  the  former.  Com.  v.  King,  9  Cush.  sary  to  allege  that  the  property  was 
(Mass.)  284.  received  with  felonious  and  fraudulent 

8.  State  V.  Murphy,  6  Ala.  845:  Ream  intent.     People  v.  Johnson,    i    Park. 

V,  State,  52  Neb.  727;  Malcom's  Case,  Cr.  Rep.  (N.  Y.  Supreme  Ct.)  564. 

I  City  Hall  Rec.  (N.  Y.)  60;  Swaggerty  In  Chatlerton  v.  People,  15  Abb.  Pr. 

r.  State,  9  Yerg.  (Tenn.)  338.  (N,  Y.  Supreme  Ct.)  147,  an  indictment 

Maftaiihneette  Statute.  —  Under  Stat,  charging  that  the  property  was  received 

Mass.  1784,  c.  66,  g  9,  when  the  princi-  unlawfully,  unjustly,  and  for  the  sake 

pal  thief  was  unknown  or  had  not  been  of  wicked  gain,  was  held   to  be  suf- 

convicted,  the  receiver  might  be  prose-  ficient. 

cuted  for  a  misdemeanor,  but  not  as  In  People  v.  Weldon,  iii  N.  Y.  569, 

an  accessory  to  the  felony.     Therefore,  it   was  held   that    under    Pen.   Code, 

where  the  indictment  alleged  that  the  ^  550,  and  Code  Crim.  Pro.,  §  285,  an 

property  was  feloniously  stolen,  a  con-  indictment    which    charged    that    the 

viction  could   not  be   had  unless  the  goods   were  criminally  received    was 

thief  had  previously  been   convicted,  sufficient,  although  it  contained  no  ex- 

but  it  was  otherwise  where  the  word  press  averment  of  felonious  intent.  ' 

"  feloniously  "   was  omitted,  and  the  6.  Holt  v.  State,  86  Ala.  599;  Sellers 

offense  was  prosecuted  as  a  substantive  v.  State,  49  Ala.  357;  Hurell  v.  Slate, 

misdemeanor.     Com.    v,  Andrews,    3  5  Humph.  (Tenn.)  68. 

Mass.  126.  6.  People  v.  Avila,  43  Cal.  196;  Gan- 

In  Xaine  it  is  necessary  to  allege  and  dolpho    v.   State,   33    Ind.  439;    State 

prove  the  ownership  of  the  stolen  prop-  v.  Moultrie,  34  La.  Ann.  489;  State  v. 

erty,  or  that   the   principal  has  been  Hartleb,  35  La.  Ann.   1180;    State   v. 

duly  convicted.     Sute  v.  McAioon,  40  Hodges,  55  Md.  127;    Nourse  v.  Sute, 

Me.'  133.  2  Tex.  App.  305. 

895  Volume  XVII. 


Indlotment.             RECEIVING  STOLEN  GOODS.  IiidietiiMnt 

is    the    gist   of  the   offense,    and   it   must   be   charged   in   the 
indictment.* 

9.  Time  and  Place.  —  The  Time  and  PUum  of  the  laroeny  need  not  be 
alleged  in  an  indictment  for  receiving  stolen  goods,*  and  a  vari- 
ance between  the  allegation  and  the  proof  as  to  time  is  not  gen- 
erally fatal.* 

Allegation  to  Avoid  Statute  of  limitationi.  —  An  averment  of  the  time 

when  the  goods  were  received  may  sometimes  be  essential  to 

show  that   the   prosecution    is  not   barred   by   the  statute   of 
limitations.* 

10.  Joinder  of  Counts  and  Offenses.  —  Counts  for  receiving  stolen 
goods  may  be  joined  in  the  same  indictment  with  counts  for 

1.  Com.  r.  Cohen,  i2o  Mass.  198;  musi  state* that  the  property  was  stolen 
Rex  V.  Kernon,  2  Russ.  C.  &  M.  436;  in  the  county  where  the  prosecution  is 
Reg.  V.  Larkin,  18  Jur.  539;  Reg.  v,  had.  in  order  to  give  the  court  juris- 
Wtlson.  2  Moo.  C.  C.  52.  diction  of  the  offense.     Reg.  v,  Martin, 

Avermenti  Held  to  Be  Snflieient.  —  An  i3jur.  368. 
indictment  which  alleges.that  the  prop-  Where  the  Indlotment  Joins  Connti  fsr 
erty  had  before  then  been  feloniously  Stealing  with  Oonnti  for  BeoeiTlng  the 
taken  and  carried  away,  and  that  they,  stolen  property,  the  time  and  place  of 
the  said  defendants,  well  knew  that  the  the  theft  need  not  be  charged  in  the 
said  property  had  been  feloniously  counts  for  receiving  if  they  are  prop- 
taken  and  carried  away,  is  sufficient,  erly  charged  in  the  counts  for  theft. 
Huggins  V,  State,  41  Ala.  393.  Morgan  v.  State,  31  Tex.  Crim.  Rep.  i. 

Averments    that   the   defendant    re-  8.  People  v.  Rice,  73  Cal.  220;  Com. 

ceived  with  felonious  intent   property  v,  Campbell,  103  Mass.  436. 

which  had  been  stolen,  knowing  at  the  4.  In  Indiana  the   offense    must  be 

time  that  it  had  been  stolen,  are  suffi-  prosecuted  within  two  years  from  the 

cient    under    the    statute.     It    is    not  time   when    the   property  is  received, 

necessary  to  allege  that  the  defendant  Jones  v.  State,  14  Ind.  346. 

knew  that  the  property  had  been  stolen  ATorment   of   Exoeptlon  to    Statnte  of 

feloniously.      State    v,   Allemand,    25  Ilmitationt.  —  Cal.    Crim.    Prac.    Act, 

La.  Ann.  525.  §  99.  provides  that  if,  when  an  offense 

Amendment  After  Verdict  Improper.  —  is  committed,  the  defendant  is  out  of 

In  Reg.  V,  Larkin,  18  Jur.  539,  the  in-  the  state,  the  indictment  may  be  found 

dictment  alleged  that  the  accused  had  within  the  term  limited  after  his  com- 

received  goods  of  A,  he,  the  said  A,  ing   within   the  state;    and   that  time 

then    knowing    them    to    have    been  during  which  the  defendant  is  out  of 

stolen.     After  a  verdict  of  guilty  the  the  state  shall  not  be  a  part  of  the  Hmi- 

court    allowed    the   indictment   to    be  tation.     Under  this  section  the  follow- 

amended  by  striking  out  the  name  of  ing  allegations  have  been  held  suffi- 

A  and  substituting  the  name  of  the  ac-  cient  to    show    an    exception   to    the 

cused.     On  appeal  it  was  held  that  the  operation  of  the  statute:    That  the  de- 

indictmenr     was     bad    as    originally  fendant,'*  after  the  said  twenty-second 

framed,   and   that   the   court  erred  in  October,  1856,  and  after  he  had  feloni- 

allowing  its  amendment  after  verdict.  ously  and  wilfully  bought  and  received 

2.  State  V,  Murphy,  6  Ala.  845;  Li-  the  said  mule,  and  before  the  finding 
cette  V,  State,  75  Ga.  253;  Holford  v,  of  this  indictment,  did  absent  himself 
State,  2  Blackf.  (Ind.)  103;  Kaufman  from  the  state  of  California  aforesaid; 
V.  State,  49  Ind.  248;  Com.  v.  Sullivan,  and  for  the  space  of  time  of  two  years 
136  Mass.  170;  People  v,  Goldberg,  39  and  four  months  after  thu  said  twenty- 
Mich.  545;  People  V,  Smith,  94  Mich,  second  October,  1856,  and  after  he  had 
644;  State  V,  Crawford,  39  S.  Car.  feloniously  and  wilfully  bought  and 
343.  received  the  said  mule,  and  before  the 

But  in  England  it  has  been  held  that  finding  of  this  indictment,  he,  the  said 

when    the    prosecution    is    had    in    a  Montejo,  was  not  an  inhabitant  of  or  a 

county  other  than  the  one  in  which  the  resident  within  the  said  state  of  Cali- 

goods  were    received,  the  indictment  fornia."     People  v.  Montejo,  18  Cal.  38. 
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larceny  *  or  burglary ;  •  and  concealing  and  receiving  stolen  goods 
may  be  charged  in  the  same  indictment.* 

Sereral  ArtlelM  fieoilTed  at  DifRurent  Timet.  —  When  articles  belonging 
to  different  owners  are  received  at  different  times  several  prose- 
cutions are  necessary ;  *  but  it  is  otherwise  where  the  articles  are 
all  received  on  the  same  occasion.* 

nL  IVSTBUCTIOVS.  —  The  jurors  may  be  instructed  that  in  order 
to  find  the  defendant  guilty  they  must  be  convinced  beyond  a 
reasonable  doubt  that  he  has  received  the  property  knowing  it 
to  be  stolen ;  •  as  to  the  propriety  of  a  conviction  upon  the  testi- 
mony of  the  persons  who  stole  the  property ;  '^  and  that  evidence 
proving  the  theft  should  be  considered  only  in  determining 
whether  or  not  the  property  was  stolen  as  alleged.® 

InTgdIiig  ProTlnoe  of  Jury.  —  Instructions  which  invade  the  province 
of  the  jury  •  and  instructions  upon  the  weight  of  the  evidence  are, 

1.  Kennegar  v.  State,  120  Ind.  176;  6.  Com.  v,  Maguire,  108  Mass.  469. 
Sanderson  v.  Com.,  (Ky.  1889)  12  S.  Beaionable  Doubt. —  In  Collins  v. 
W.  Rep.  136;  Upton  v.  Com.,  (Ky.  State,  (Tex.  Crim.  App.  1898)  46  S.  W« 
1892)  19  S.  W.  Rep.  744,  14  Ky.  L.  Rep.  933,  the  defendant  requested  the 
Rep.  165;  State  v.  Laqu6,  37  La.  Ann.  court  to  charge  the  jurors  that  if  they 
853;  State  V.  Stimpson,  45  Me.  608;  believed  from  the  evidence  that  the  de- 
Com.  V,  Adams,  7  Gray  (Mass.)  43;  fendant  purchased  the  cattle  mentioned 
Com.  V,  Cohen,  120  Mass.  198;  People  in  the  Indictment,  in  good  faith,  from 
v.  Wilson,  151  N.  Y.  403.  C,  or  if  from  the  evidence  they  had  a 

Qnalifloatlon  of  the  Bole.  —  A  count  reasonable  doubt  that  he  so  purchased 
for  stealing  certain  property  cannot  be  said  cattle,  they  should  give  to  the  de- 
joined  with  a  count  for  receiving  both  fendant  the  benefit  of  such  doubt,  and 
that  and  other  property.  Reg.  v,  find  him  not  guilty.  The  court  refused 
Ward,  2  F.  &  F.  18.  to  instruct  as  requested,  but  charged 

2.  Parker  v.  People,  13  Colo.  155;  the  jurors  that  unless  they  believed  be- 
Com.  V,  Darling,  129  Mass.  112.  yond  a  reasonable  doubt  that  the  de- 

8.  Bradley    v.    State,    20    Fla.   738;  fendant  was  present  and  participated 

Keefer  v.  State,  4  Ind.  246.  in   the   fraudulent  taking  they    must 

Contra.  —  In  Alabama  the  offense  of  acquit  him;    and  that  if  the  evidence 

buying  stolen  property  and  that  of  con-  left  in  their  minds  a  reasonable  doubt 

cealing  or  aiding  to  conceal  the  same  that  defendant  received  the   property 

are  distinct,  and  cannot  be  charged  in  knowing  at  the  time  that  it  was  stolen, 

the  same  indictment.     Barber  v.  State,  they  could  not  find  him  guilty.     It  was 

34  Ala.  213.  held  that  the  instructions  given  were 

4.  Smith  V,  State,  59  Ohio  St.  350.  sufficient,  and  that  the  refusal  to  charge 

6.  Pleaf  of  Former  Acquittal  or  Conyie-  as  requested  was  not  error.     See  also 

tiOA. —  When   several   articles  are  re-  Williams  ».  State,  29  Tex.  App.  167. 

ceived  at  the  same  time,  the  offense  is  7.  State  v,  Feuerkaken,  96  Iowa  299. 

single;  one   prosecution  is  sufficient;  S.  Tucker  v.  State,  23  Tex.  App.  512. 

and  a  plea  of  a  former  acquittal  of  re-  9.  InTading    Frovinoe    of    Jury.  —  In 

ceiving  goods  stolen  from  one  of  the  Florida  it  is  provided  by  statute  that 

owners  is  a  good  defense  to  the  charge  when  certain  facts  are  in  issue  it  shall 

of  receiving  any  other  stolen  goods  at  be  the  exclusive  province  of  the  jury 

the  same  time.     People  v,  Willard,  92  to  determine  whether  they  are  fully 

Cal.  482.     But  see  Com.  v.  Andrews,  2  established  by  the  evidence.    A  charge, 

Mass.  409,  holding  that  several  prose-  therefore,  that  the  place  and  time  of 

cutions  may  be  had  even  where  all  the  the  offense,  the  value  of  the  property, 

articles   were    received    at    the    same  and  the  fact  that  certain  property  was 

time,  and  that  a  conviction  and  judg-  stolen  have  been  fully  established,  it 

ment  on  one  trial  are  not  a  bar  to  an-  erroneous.    Collins  v.   State,   13  Fla. 

other  prosecution.  651. 
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as  in  prosecutions  for  other  crimes,  erroneous.^ 

IT.  YSSDICT,    JUDGXEHT,   AHS  SEVTEKCS  —  Vflrdiet.  —  In    some 

jurisdictions  the  verdict,  if  it  is  special,  must  find  that  the 
defendant  received  the  property  knowing  it  to  have  been  stolen,* 
or  that  he  received  it  with  the  intent  of  depriving  the  owner 
thereof.*  And  where  the  punishment  depends  upon  the  value  of 
the  property  its  value  must  be  stated  in  the  verdict.* 

General  Verdict  on  Indictment  Oontnining  Serend  Gonnte.  —  As  a  rule, 
where  an  indictment  contains  several  counts,  a  general  verdict  of 
guilty  is  sufHcient,  and  judgment  will  not  be  arrested  because  one 
count  is  bad.* 

Where  Sereral  Penone  Are  Jointly  Indicted,  some  of  them  may  be  con- 
victed and  others  acquitted.* 

ConTietlon  under  Indictment  for  Theft.  —  In  Texas  a  conviction  for 
receiving  stolen  goods  cannot  be  had  under  an  indictment  for 
theft. '^ 

mtigation  of  Sentence  Where  Fropertj  le  Beetored.  —  The  statutes  of 
Michigan  provide  that  where  the  property  is  restored  to  its  owner, 
the  court  may  mitigate  the  prisoner's  sentence;  but  in  order  to 
obtain  the  benefit  of  this  provision  the  facts  entitling  the  accused 
thereto  must  be  shown  to  the  trial  court  before  sentence  is 
pronounced.® 

1.  Por  Initmctioni  Held  to  Be  Erroneone  and  also  for  receiving  the  stolen  goods, 

as  being  upon  the  weight  of  the  evi-  he    may    be    convicted  of    the   latter 

dence,  see  Sartorious  v.  State,  24  Miss,  offense  and   acquitted  of  the  former. 

602;    Harwell  v.  State,  22  Tex.  App.  Reg.  v,  Craddock,  14  Jur.  1031;  Reg. 

251;   Wheeler  v.  State,  34  Tex.  Crim.  v.  Huntley,  6  Jur.  N.  S.  80.     But  see 

Rep.  350.  State  v,  Antoine,  42  La.  Ann.  945. 

8.  O'Connell  v.  State,  55  Ga.    191;  When  General  Verdict  If  Improper. — 

State  V,  Burdon,  38  La.  Ann.  357.    And  Where  the    punishments  for    larceny 

see  Com.  v.  Poors,  18  Phila.  (Pa.)  477,  and  for    receiving    stolen  goods    are 

43  Leg.  Int.  (Pa.)  226.  different,   a  general  verdict  of  guilty 

8.  State  V.  Burdon,  38  La.  Ann.  357.  upon  an  indictment  containing  counts 

4.  Sawyer  v.  People,  8  111.  53;  Tobin  for  both  of  these  offenses  is  improper, 

r.  People,  104  111.  565;    Thompson  v.  Brition  v.  State,  61  Ark.  15;  Matter  of 

People,  125  III.  256.  Franklin.  77  Mich.  615;  Sute  r.  Major, 

6.  Oxford    V.    State,    33    Ala.    416;  14  Rich.  L.  (S.  Car.)  76. 

Campbell  v.  People,  109  111.  565;  Ste-  6.  Com.  v.  Slate,  11  Gray  (Mass.)  60; 

vens  V.  Com.,  6  Met.  (Mass.)  241;  Peo-  Com.  v.  Billings,  167  Mass.  283;  State 

pie  V,  Wiley.  3  Hill  (N.  Y.)  194;  State  v.  Smith,  37  Mo.  58. 

V,  Beatty,  Phil.  L.  (N.  Car.)  52;  Com.  Where  a  Joint  Beoeipt  Is  Ghuged,  but 

V.  Stahl,  38  W.  N.  C.  (Pa.)  339;    Mor-  the  proof  shows  that  the  property  was 

fan  zr.  State,  (Tex.  App.  1892)  18  S.  W.  received  at  various  times  and  places  by 
ep.  647.  the  different  defendants,  a  joint  con- 
Where  A  and  B  were  jointly  indicted,  viciion  is  erroneous.     Rex  v.  Messing- 

A  for  embezzling  certain   goods  and  ham,   2   Bri.   Cr.   Cas.   257.     But   see 

also  for  stealing  them,  and  B  for  re-  contra^   People  v.   Stein,   i   Park.  Cr. 

ceiving  the   goods    knowing  them   to  Rep.  (N.  Y.  Supreme  Ct.)  202;    Rex  v. 

have   been   stolen,  and   A    V(ras   found  Hartall,  7  C.  &  P.  475,  32   E.    C.   L. 

guilty  of  embezzlement  but  acquitted  589. 

of  larceny,  it  was  held  that  B  might  be  7,  Chandler  v.  State,  15  Tex.   App. 

convicted  of  receiving  stolen    goods.  587;  Brown  tf.  State,  15  Tex.  App.  581; 

Reg.  V.  Frampton,  4  Jur.  N.  S.  566.  Gaither  v.   State,   21   Tex.  App.   527; 

Conviction  of  Beoeiving  on  Indictment  Gray  v.  State.  24  Tex.  App.  61  c. 

Charging  Theft  and  Beoeiving.  —  Where  8.  People  v.   Smith,  04  Mich.  644; 

the  same  person  is  indicted  for  theft  People  v.  Hubbard,  86  Mich.  440. 
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RECOGNIZANCE. 

See  article  BAIL  AND  RECOGNIZANCE,  vol.  3,  p.  158. 


RECONVENTION 

See  articles  CROSS  BILLS,  vol.  5,  p.  624;  CROSS  COMPLAINTS, 
vol.  5,  p.  673;  SET'-OFF,  RECOUPMENT,  AND 
COUNTERCLAIM, 


RECORDARI. 

By  Charlbs  H.  Street. 

I  Obvi&al  Vatvbb  ahs  TTsb  07  Wbit,  899. 

n.  Lachss  nr  Appltihg  Fob,  901. 
m  VOTIOE,  902. 
IT.  Thb  Petitiok,  902. 

Y.  The  Bovd,  903. 
YI  The  Obbsb  akd  Weit,  903. 

Vn.   PeOOEEBIHGB  SUBSEaiTEHT   TO  BETITBE  07  WBIT»  903. 

Tin.  Appeal,  904. 

CROSS-REFERENCE. 

See  generally  article  CERTIORARI,  vol.  4,  p.  i. 

I  OEVEEAL  VATITEE  AED  TTsb  op  WBIT.  —  Uodar  fhe  Andcnt  EngUih 
PnetiM  the  writ  of  recordari  facias  loquelam  was  employed,  chiefly 
in  actions  of  replevin,  to  remove  the  cause  from  county,  baronial, 
or  other  courts  not  of  record,  to  a  superior  court.  It  was  issued 
out  of  chancery,  and  commanded  the  sheriff  to  have  the  plaint 
recorded,  and  to  have  the  said  record  before  the  court  on  a  day 
named  therein,  and  to  notify  the  parties  of  the  said  day,  in  order 
that  they  might  be  in  court  ready  to  proceed  with  the  cause. 
This  writ  is  now  obsolete  in  England.* 

In  Kodern  PnetiM  the  use  of  the  writ  is  confined  exclusively  to 
the  state  of  North  Carolina.     It  is  there  used  to  remove  a  cause 

1.  Bonv.  L.  Diet. ;  3  Black.  Com.  34.  Am.  and  Eng.  Encyc.  of  Law  (xat  ed.) 
195;  I  Tidd'ft  Pr.  (4th  Am.  ed.)  414;  12    489. 
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from  a  justice's  court  into  the  Superior  Court  for  either  of  two 
purposes,  namely,  to  have  a  new  trial  on  the  merits  or  to  reverse 
the  judgment  of  the  lower  court  because  of  error;  in  the  former 
case  it  partakes  of  the  nature  of  an  appeal,  in  the  latter  of  a  writ 
of  false  judgment  or  writ  of  error.* 

Af  aabttituta  for  AppaaL  —  Recordari  may  be  used  as  a  substitute 
for  an  appeal  where  a  party  who  has  a  meritorious  case  has  been 
deprived  of  an  appeal  by  fraud,  accident,  surprise,  or  any  cause 
other  than  his  own  default ; '  and  also  where  it  is  desired  to  set 

1.  Leatherwood  v.  Moody,  3  Ired.  L.  substitute  for  an  appeal  than  as  a  writ 

(N.  Car.)  129;   Caldwell  v.  Beatty,  69  of  false  judgment.     The  latter  use  of 

N.  Car.  365;   State  v.  Griffis,   117  N.  the  writ  is,  however,  perfectly  proper. 

Car.  709;    King  v,  Wilmington,  etc.,  and  is  the  more  ancient  of  the  two,  the 

R.  Co.,  112  N.  Car.  318.  other  application  of  the  remedy  having 

DiitiBetloa  Between  Seoordari  and  Cer-  in  fact   grown  up    in    recent    times, 

tiorari. —  In  North   Carolina  it  would  Webb  v.  Durham,  7  Ired.  L.  (N.  Car.) 

seem  that  there  is  very  little  difference  130. 

between  the  uses  to  which  the  writs  of  2.  Critcher  v,  McCadden,  64  N.  Car. 
recordari  and  certiorari  respectivelv  262;  Ledbetter  v.  Osborne,  66  N.  Car. 
are  put.  See  State  v,  Swepson,  83  N.  379;  Marsh  v.  Cohen,  68  N.  Car.  283; 
Car.  584,  in  which  case  the  court,  after  Navassa  Guano  Co.  v,  Bridgers,  93  N. 
referring  to  the  superintending  power  Car.  439;  Clark  v.  Deloach  Mills  Mfg. 
of  the  King's  Bench  over  inferior  Co.,  no  N.  Car.  in;  Koonce  v.  Pelle- 
courts,  said:  "  With  us  it  was  held  in  tier,  82  N.  Car.  236. 
divers  cases  that  the  Superior  Court,  in  niuitratioxia  of  the  Bule.  —  Thus  the 
the  exercise  of  supervision  and  control  writ  was  granted  where  judgment  was 
over  other  courts  inferior  to  itself,  had  rendered  against  a  party  in  his  absence 
the  right  to  emplov  the  writs  of  and  without  his  knowledge,  and  where 
recordari  or  certiorari  according  to  the  he  was  deprived  of  his  appeal  by  irrcg- 
character  of  the  court  whence  the  pro-  ularity  in  his  application  therefor,  not 
ceedings  were  to  be  removed,  the  same  amounting,  however,  to  inexcusable 
being  ordinarily  used  as  substitutes  for  default  on  his  part.  Critcher  v.  Me- 
an appeal,  but  capable  of  being  used,  Cadden,  64  N.  Car.  262. 
the  first,  in  some  cases  as  a  writ  of  Also  where  the  facts  pointed  strongly 
false  judgment,  and  the  latter,  as  in  to  fraud  and  collusion  between  the  jus- 
the  nature  of  a  writ  of  error,  especially  tice  and  the  party  in  whose  favor  judg- 
where  the  right  of  appeal  was  not  ex-  ment  was  rendered  to  deprive  the 
pressly  denied,  but  simply  not  provided  adverse  party  of  a  fair  trial  and  of  his 
for."  right  to  appeal.     Lancaster  v.  Brady, 

Common-law  Praetioe  Oontiniied  under  4  Jones  L.  (N.  Car.)  79. 

Gode.  —  The  original  Code  of  Civil  Pro-  Also  where  a  party  who  failed  to  take 

cedure  of  1868  did  not  provide  for  the  an  appeal  within  the  prescribed  time 

writ   of    recordari,    and    therefore  in  (because  he  had  no  notice  of  the  judg- 

Marsh  v,  Williams,  63  N.  Car.  371,  it  ment  until  a  considerable  time  after  it 

was  held  that  the  practice  in  regard  to  was  rendered,  and  because  he  was  led 

this  writ  must  be  governed  entirely  by  to  believe  by  the  attorney  for  the  ad- 

the  rules  theretofore  prevailing  at  com-  verse  party  that  a  compromise  might 

mon  law.     But  by  the  Act  of  1874-75  be  arranged)  upon   learning  that  the 

(now  Code  Civ.  Pro.,  §  545)  writs  of  matter    could     not    be    compromised 

certiorari,  recordari,  and  supersedeas  promptly  applied  to  the  justice  to  have 

were    authorized    "  as    heretofore    in  the  judgment  vacated,  which  applica- 

ase."    The  practice,  therefore,  in  re-  tion  was  refused.    Carmer  v.  Evers,  80 

gard  to  this  writ  under  the  code  is  sub-  N.  Car.  55. 

stantially  the  same  as  at  common  law.  Appeal    Dismiased    by   Klstako.  —  In 

it  still  being  used  either  as  a  substitute  Plummer  v.   Wheeler,    Busb.   L.  (N. 

for  an  appeal  or  as  a  writ  of  false  judg-  Car.)  472,  the  justice  before  whom  the 

ment.     King  v.  Wilmington,  etc..  R.  trial  was  had,  being  of  the  opinion  that 

Co.,  112  N.  Car.  318.  an  appeal  did  not  lie  to  the  Superior 

Beoerdarl  Is  Kore  QenortUy  Vied  as  a  Court,  entered  the  appeal  to  the  County 
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aside  or  modify  a  judgment  of  a  justice's  court  which  has  been 
docketed  in  the  Superior  Court.* 

Af  Wiit  of  FUae  Jvdgmont.  —  Where  an  error  of  law  is  alleged,  as, 
for  instance,  a  defect  of  jurisdiction  arising  from  a  failure  to  serve 
the  defendant  with  summons,'  or  where  a  judgment  which  should 
be  rendered  against  a  party  as  administrator  is  rendered  against 
him  individually,  a  recordari  in  the  nature  of  a  writ  of  false  judg- 
ment is  proper.* 

Bevlew  of  Awrignmont  of  Property  for  IniolTont  Bobton.  —  And  the  same 
remedy  may  be  used  to  review  the  action  of  commissioners 
appointed  to  assign  property  for  insolvent  debtors.* 

n  Laoheb  IK  Appltikg  Fob.  —  When  the  writ  is  sought  as  a 
substitute  for  an  appeal,  laches  on  the  part  of  the  petitioner  is 

Court.     Subsequently,  at   the  request  cordari     without     previously    having 

of  the  appellee,  and  without  notice  to  the    first    judgment    reversed.      Mc- 

the  appellant,  the  appeal  was  made  re-  Elrath  v,  Butler,  7  Ired.  L.  (N.  Car.) 

turnable   to  the  Superior    Court.     In  398. 

this  latter  court  the  appeal  was  dis-  1.  Judgments  of  justices'  courts 
missed,  but  on  appeal  to  the  Supreme  docketed  in  the  Superior  Court  are 
Court  it  was  held  that  the  appellant  there  only  for  the  purposes  of  creating 
had  a  right  to  appeal  to  either  court,  a  lien  on  the  debtor's  real  property  and 
that  the  Superior  Court  erred  in  dis-  enforcing  such  lien,  and  they  cannot 
missing  the  appeal,  and  that  appellant  te  impeached,  set  aside,  or  modified  by 
was  entitled  to  a  writ  of  recordari  to  proceedings  before  the  Superior  Court 
take  the  case  back  to  the  Superior  except  where  the  cause  has  been  re- 
Court  moved  thereto  by  recordari.  Morton 
Appeal  Loft  by  Default.  —  Where  a  v.  Rippey,  84  N.  Car  6iz;  Cannon  r. 
warrant  is  placed  in  the  hands  of  a  con-  Parker,  81  N.  Car.  320. 
stable,  who  serves  it,  and  a  trial  is  had  2.  Bailey  v,  Bryan,  3  Tones  L.  (N. 
after  several  continuances,  the  party  Car.)  357;  Caldwell  v.  Beatty,  69  N. 
procuring  the  warrant  is  not  entitled  Car.  365;  Gallop  v,  Allen,  113  N.  Car. 
to  a  recordari  if  he  fails  to  be  present  24;  McKee  v.  Angel.  90  N.  Car.  60; 
at  the  trial,  although  his  absence  on  the  King  v.  Wilmington,  etc.,  R.  Co.,  iia 
first  day  is  occasioned  by  sickness,  and  N.  Car.  318. 

he  has  no  notice  of  the  subsequent  pro-  Servioe  on  Defendaat'f  Attoraay.  —  In 

ceedings  until  too  late  to  appeal.     If  Caldwell  v,  Beatty,  69  N.  Car.  365,  the 

the  constable  is  not  his  agent,  then  he  petition  for  a  recordari  alleged  that  a 

is  guilty  of  inexcusable  neglect  in  not  judgment  had  been  rendered  against 

procuring  an  agent;  but  if,  on  the  con-  the  petitioner  as  executor,  during  his 

trary,  the  constable  is  his  agent,  then  absence   from   the  state,  and  without 

the  neglect  of  the  agent  must  be  im-  service  of  summons  upon    him;    that 

futed    to    the     principal.      Elliott    v,  the  summons  was  served  upon  an  at- 

ordan,  Busb.  L.  (N.  Car.)  298.  torney    employed     to     represent     the 

Kot  ft  Cumulative  Bemedy.  —  Where  a  estate,  and  that  he  accepted  service 

parly   has  appealed   to    the    Superior  thereof,  although  having  no  authority 

Court  from   a  judgment  rendered   in  to  do  so;  and  that  said  attorney  after- 

a  justice's  court,  and  the  judgment  is  wards  appeared  on  the  trial  adversely 

affirmed,     he     cannot    then     have    a  to  the  petitioner.     It  was  held,  how- 

recordari  to  bring  the  case  again  before  ever,  that  the  acceptance  of  service  by 

the  justice.     Cowles  v,   Hayes,  67  N.  the  attorney   was  sufficient;    that    no 

Car.  128.  error  of  law  in  rendering  the  judgment 

Condition  Preoedent  to  Selief.  —  Where  was  apparent;  and  therefore  that  a  re- 
one  judgment  is  rendered  by  a  justice  cordari  could  not  be  granted, 
of  the  peace,  and  subsequently  a  sec-  S.  Hare   v,  Parham,  4  Jones  L.  (N. 
ond  j  udgment  is  rendered,  based  on  the  Car.)  412. 

first,  a  party  cannot  be  relieved  from  4.  Ballard  v.  Waller,  7  Jones  L.  (N. 

the  second  judgment  by   writ  of  re-  Car.)  84. 
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fatal,  but  it  is  otherwise,  apparently,  where  it  is  to  be  used  as  a 
writ  of  false  judg^ent.^ 

nL  ITOTIGI.  —  The  writ  is  granted  either  with  or  without  notice 
to  the  adverse  party.  In  the  former  case  the  petition  is  heard 
upon  answer  thereto,  duly  verified,  and  upon  affidavits  and  other 
evidence  offered  by  the  parties.  When  it  is  granted  without 
notice  the  other  party  is  heard  on  his  motion  to  dismiss  the  writ, 
or  on  the  motion  of  the  petitioner  to  docket  the  cause.' 

IT.  Ths  Pbtitiov.  —  The  application  for  a  recordari  is  made  by 
petition.* 

Xnential  ATtrmeiiu  of  the  Petitloii.  —  A  petition  for  a  recordari  as  a 
substitute  for  an  appeal  should  allege  facts  showing  that  the 
appeal  was  not  lost  by  default  of  the  petitioner,^  and  also  that 

1.  Webb  V,  Durham,  7  Ired.  L.  (N.  and  its  decision  thereon  is  not  subject 
Car.)  130.  C^m/ffr^  article  Certiorari,  to  review.  Pritchard  xr.  Sanderson,  9s 
vol.  4,  p.  130  et  seq.^  and  particularly  N.  Car.  41;  Koonce  v,  Pelletier,  83  K. 
p.  136.  Car.  236. 

Kfloct  EniBJng  Term  of  AjipeDate  Court.        4.  Batch  well  v.  Rispess,  10  Ired.  L. 

—  When  the  writ  is  applied  for  as  a  (N.  Car.)  365;  Pritchard  9.  Sanderson, 
substitute  for  an  appeal  the  application    92  N.  Car.  41. 

must  be  made  at  the  next  ensuing  term  In  Marsh  v,  Cohen,  68  N.  Car.  288, 
of  the  appellate  court;  a  delay  of  three  the  petition  alleged  that  A.  was  in- 
full  terms  is  fatal.  Boing  v,  Raleigh,  formed  that  a  judgment  had  been 
etc.,  R.  Co.,  88  N.  Car.  62,  n'/tW  with  rendered  against  him ;  that  he  promptly 
approval  Hahn  v,  Guilford,  87  N.  Car.  noli  Bed  the  justice  of  his  intention 
172.  But  see  Koonce  v,  Pelletier,  82  to  appeal,  and  in  order  to  stay  pro- 
N.  Car.  236,  in  which  case  a  delay  of  ceedmgs  filed  an  undertaking  in  the 
three  months  in  applying  for  the  writ  office  of  the  clerk  of  the  Superior 
was  held  to  be  excusable.  Court,  before  a  person  whom  he  sop- 

2.  Weaver  v.  Vein  Mountain  Min.  posed  to  be  a  deputy  of  the  clerk, 
Co.,  89  N.  Car.  198;  Wilcox  t^.  Stephen-  and  that  the  said  person  appro?ed 
son,  71  N.  Car.  409.  See  also  Code  the  undertaking,  and  issued  a  super- 
Civ.  Pro.  N.  Car.  (1891),  §§  545,  564;  sedeas;  that  in  reality  the  judgment 
Super.  Ct.  Rules  N.  Car.  No.  14.  had    not   been  given   against  him  at 

When  Prooednre  by  Votioe  If  Preftoable.  the  time  when  he  was  so  informed, 

—  The  procedure  by  notice  to  the  ad-  but  was  rendered  at  a  time  after  he  had 
verse  party  would  seem  to  be  prefer-  filed  the  undertaking.  Although  it  was 
able,  and  more  in  accordance  with  the  shown  upon  the  inal  that  the  clerk, 
present  procedure  of  the  court,  in  cases  when  informed  of  the  act  of  his  dep- 
where  the  necessity  for  a  supersedeas  is  uty,  gave,  notice  to  the  justice  and  to 
not  urgent,  and  the  circumstances  per-  the  defendant  that  he  did  not  approve 
mit  of  delay.  There  is  no  reason  why  the  undertaking,  and  revoked  the  super- 
a  final  disposition  should  not  be  made  sedeas,  and  notwithstanding  that  ten 
of  the  matter  when  the  application  is  days'  notice  of  the  appeal  had  not  been 
presented,  if  the  petitioner  chooses  to  given  as  required  by  the  code,  it  was 
pursue  this  course.  Weaver  v.  Vein  held  that  the  petitioner  was  not  in  de- 
Montain  Min.  Co.,  89  N.  Car.  198.  fault,  and  that  he  was  entitled  to  the 

8.  C47m/ar^  article  dERTiORARi,  vol.  4,  writ, 

pp.  143  ei  seq.  and  194  et  seq.  Failure  to  Froooro  Saeority  fat  AppeiL 

A  Writ  Grantad  Without  Votioo  to  the  —  A  recordari  will  be  granted  where  it 
defendant  and  without  any  petition  or  appears  from  the  petition  that  the  fail- 
affidavit  setting  forth  the  grounds  on  ure  of  the  petitioner  to  prosecute  an 
which  it  is  sought  is  irregular,  and  will  appeal  was  due  to  the  fact  that  his 
be  dismissed.  Wilcox  v,  Stephenson,  agent,  from  ignorance  of  the  law,  after 
71  N.  Car.  409.  praying  an  appeal,   failed  to  procure 

Tho  Amendment  ofthe  Petition  is  a  mat-  security  therefor.     North  Carolina  R. 

ter  within  the  discretion  of  the  court,  Co.  r.  Vinson,  8  Jones  L.  (N.  Car.)  X19. 
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he  has  a  meritorious  case.^ 

Payment  of  Jvstiae'i  Feeo.  —  An  averment  that  the  fees  of  the  justice 
have  been  paid  is  sometimes  held  to  be  essential.  • 

V.  The  Bokb.  —  The  writ  maybe  granted  in  forma  pauperis; 
and  no  security  is  required  in  a  case  where  execution  is  not  stayed, 
and  where  no  legal  default  is  imputable  to  the  petitioner.'  When 
a  bond  is  required  it  may  be  executed  nunc  pro  tunc  after  a 
return  to  the  writ  has  been  made.* 

VL  The  Oxdeb  AHD  Wbit.  —  The  court  granting  the  writ  should 
find  and  state  the  facts  by  virtue  of  which  it  is  granted.  Unless 
this  is  done  its  decision  may  be  overruled  by  the  Supreme  Court, 
in  the  event  of  an  appeal,  since  the  latter  court  cannot  try  issues 
of  fact.* 

An  Order  for  a  Chipenodoaf  and  Stay  of  Execution  should  accompany  the 
order  for  the  writ.* 

The  WHt  Should  Be  Addreeied  to  the  justice  who  rendered  the  judg- 
ment, but  in  the  absence  of  objection  a  writ  addressed  to  the 
sheriff  is  sufficient.'^ 

TH  PBOCEEBDreS  SUBSEQUEKT  to  BETITBH  of  Wbit  —  Anlgnment 
of  Srron.  —  When  the  recordari  is  to  be  used  as  a  writ  of  false 
judgment  the  plaintiff,  after  the  return  of  the  writ,  must  assign 
his  errors.  In  default  of  such  an  assignment  the  writ  will  be  dis- 
missed and  a  procedendo  awarded.® 

Bodketlng  the  Game.  —  After  the  recordari  has  been  returned,  and 
the  adverse  parties  have  been  heard  upon  affidavits  or  otherwise, 
the  court  may  order  the  cause  placed  upon  the  trial  docket,  or 
may  dismiss  the  writ,  in  accordance  with  law.*    An  order  that 

1.  Pritchard  v.  Sanderson,  92  N.  Car.  proceedings.     In  such  a  case  it  is  im- 

41;  Sossamer  V.  Hinson,  72  N.  Car.  578.  proper  for  the  Superior  Court  to  quash 

A  MerltoriooB  Caie  Need  Kot  Be  Alleged  the  writ  and  refuse  permission  to  as- 

when  the  appeal  has  been  lost  solely  by  sign  errors.     Webb  v,  Durham,  7  Ired. 

the  misconduct  and  negligence  of  the  L.  (N.  Car.)  130. 

justice  who  tried  the  case.    State  v.  Mandamus  to  Beoord  Ralnt  More  Folly. 

Warren,  100  N.  Car.  489.  —  If  there  is  error  in  the  proceedings, 

8.  Steadman  v.  Jones,  65  N.  Car.  388.  which  does  not  appear  on  the  plaint  as 

But  see  Carmer  v/.  Evers,  80N.  Car.  55.  recorded,  the  court,   upon  suggestion 

8.  State  V,  Warren,  100  N.  Car.  489.  and  a  proper  case  made,  will,  by  man- 

Compare  article  Certiorari,  vol.  4,  p.  damns,  order  the  plaint  to  be  recorded 

184  et  seq,  more  fully.     Leather  wood  v.  Moody, 

4.  Carmer  v.  Evers,  80  N.  Car.  55.  3  Ired.  L.  (N.  Car.)  129. 

6.  Collins  V.  Gilbert,  65  N.  Car.  135.  9.  Parker  v.  Gilreath,  6  Ired.  L.  (N. 
6«  Steadman  v,  Jones,  65  N.  Car.  388.  Car.)  221.     In   this  case  the   petition 

7.  Carmer  v.  Esrers,  80  N.  Car.  55.  prayed    for   both    a    recordari  and  a 

8.  Leatherwood  v.  Moody,  3  Ired.  L.  supersedeas,  and  also  for  such  other 
(N.  Car.)  129;  Sossamer  v.  Hinson,  72  and  further  relief  as  might  be  neces- 
N.  Car.  578.  sary.     It  was  held  therefore  that,  in 

Beyiew  of  Proeeedlngs  In  Fondble Entry  accordance  with  the  prayer  for  further 

and  Detainer.  —  On  recordari  to  bring  relief,  the  cause  might  be  placed  on  the 

up  the  proceedings  in  a  case  of  forcible  trial  docket,  and  stand  there  as  a  writ 

entry  and  detainer,  the  plaintiff  may  of  false  judgment,  although  considered 

assign  as  many  errors  as  he  thinks  as  an  application  for  a  new  trial  the 

proper,  although  he  entered  no  trav-  affidavits  accompanying    the    petition 

erse  before  the  justice  in  the  original  were  not  sufficient. 
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the  cause  be  placed  on  the  trial  docket  is  equivalent  to  an  order 
granting  a  new  trial,  and  amounts  to  a  refusal  to  dismiss  the 
writ ;  *  but  it  is  not  a  decision  of  the  merits  of  the  controversy,* 
and  therefore  an  appeal  from  such  an  order  is  premature,  and 
will  be  dismissed.* 

Bevlew  m  iTpon  Error.  —  After  errors  have  been  properly  assigned 
the  proceedings  are  similar  to  those  upon  writs  of  error 
generally.* 

Judgment.  —  Where  the  judgment  rendered  in  the  justice's  court 
was  in  favor  of  the  plaintiff,  and  the  defendant  brings  error  by 
means  of  a  recordari,  the  Superior  Court  can  only  reverse  the 
former  judgment;  but  where  the  writ  is  brought  by  the  plaintiff, 
the  Superior  Court,  in  addition  to  a  judgment  reversing  that  oif 
the  lower  court,  must  also  give  such  judgment  as  should  have 
been  given  below.* 

Vm,  Appeal.  —  When  notice  of  the  application  has  been  given 
to  the  adverse  party  the  decision  of  the  judge  granting  or  refus- 
ing the  writ  is  final,  and  reviewable  only  by  appeal.* 

PftyniBiit  of  JuBtioe'i  Fees.  —  The  de-  6.  Swain  v.  Smith,  65  N.  Car.  211. 

fendant  cannot  object  to  the  docketing  6.  It  Is  Error  for  the  coart,  after  it 

of  the  case,  on  the  return  of  the  recor-  has  granted  the  writ,  to  grant  a  motion 

dari,  on  the  ground  that  the  justice's  to  reopen  the  application,  and  toreheai 

fees  have  not  been  paid.    This  objec-  the  case  and  give  judgment  dismissing 

tion  can  be  raised  only  by  the  justice,  the  writ.     Barnes  v.  Easton,  98  N.  Car. 

Carmer  v,  Evers,  80  N.  Car.  58.  116. 

1.  Leatherwood  v.  Moody,  3  I  red.  L.  Ko  Appeal  from  Befusal  to  IMimlM  Pe- 

(N.  Car.)  129.  titioii.  —  An  appeal  lies  from  a  decision 

9.  Moore  v.  Austin,  85  N.  Car.  179.  of  the  court  granting  or  refusing  the 

8.  State    V.    Warren,    100    N.    Car.  writ,  but  not  from  a  decision  refusing 

489.  a  motion  to  dismiss  the  petition.     Perry 

4.  Swain  v.  Smith,  65  N.  Car.  211.  v.  Whitaker,  77  N.  Car.  102. 
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I  SOOPB  OF  ABTICLB,  906. 

IL  DsFiviTioir,  907. 
nL  ItAxnre  TTp  Bxoobd,  907. 

1.  Manner  of  Makings  907. 

a.  At  Common  LaWy  907. 

b.  In  Modern  Practice^  907. 

2.  Docket  Entries  or  Minutes ^  907. 

3.  Use  of  Third  Person  and  Present  Tense^  907, 

17.   COKTBOL  OF  COITBT  OTEB  BEOOBD,  9O9. 

1.  In  General^  909. 

2.  Character  of  Control y  ^11. 

3.  Courts  Possessing  Control ^  912. 

4.  Extent  of  Control y  912. 

Y.  AMEVSHSKT,  COBBEOTIOir,  AHD  EkTBT  VUVC  PBO  TUVO^  <j\^ 

1.  Manner  of  Making  Application^  ^i^ 

a.  \By  Motion  or  Petition^  914. 
^.  By  Bill  in  Equity ^  916. 

c.  By  Appeal y  916. 

2.  To  Whom  Application  Made^  917. 

3.  Time  of  Making  Application^  918. 

a.  During  the  Term^  918. 

b.  At  Subsequent  Term^  919. 
i^  Rule  at  Common  Law^  919. 

S  ^/i^/^  a^  Changed  by  Statute^  919 
3)  Present  Rule^  920. 
*4)  ^_y  Consent^  921. 
^.  /«  Vacation^  921. 
</.  -<4//^r  Issuance  of  Execution^  922. 
^.  Pending  Appeal^  922. 
/.  -^//^r  Affirmance  on  Appeal^  922. 
^.  -^//^r  Change  of  Venue^  922. 

4.  Notice  of  Applicationy  923. 
a.  Necessity  of  Notice^  923. 
^.  Requisites  of  Notice^  925. 
r.    71?  Whom  Notice  Given^  925. 
</.  Appearance  as  Waiver  of  Notice^  925. 

5.  Requisites  of  Applicationy  925. 

6.  Parties  to  Application^  926. 

7.  Hearing  and  Determination  of  Application^  926. 
a.  Discretion  of  Courts  926. 
^.  Matters  Determinable ^  927. 
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c.  Imposition  of  Terms y  927. 

d.  Application  in  Original  Cause,  92S. 

e.  Second  Application^  928. 

/.  Appeal  from  Determination,  928- 

8.  Sources  of  Amendment  or  Correction,  928. 

a.  Matter  of  Record,  928. 

b.  Matter  Dehors  the  Record,  931. 

9.  Manner  of  Making  Amendment  or  Correction,  932. 

10.  Effect  of  Amendment,  Correction,  or  Entry  Nunc  Pro  Turn, 

933- 

VI  PLEABnre  a  Becobd,  935. 
TEL  Plea  of  ITitl  Tiel  Becobd,  936. 

1.  When  Plea  Proper,  936. 

2.  Sufficiency  and  Requisites  of  Plea,  937. 
•  3.  Notice  of  Special  Matter,  938. 

4.  Replication  to  Plea,  938. 

5.  Issues  Raised  by  Plea,  938. 

6.  Evidence  Admissible  under  Plea,  939. 
•               7.  Production  of  Record,  940. 

8.  Trial  of  Issue  Raised  by  Plea,  941. 

9.  Judgment  on  Plea,  941. 

CROSS-REFERENCES. 
As  to  Abstracts  of  Record  on  Appeal,  see  article  APPEALS,  vol.  2, 

P-  313. 
Certiorari  to  Bring  Up  Record,  see  articles  APPEALS,  vol.  2, 

p.  305;  CERTIORARI,  vol.  4.  p.  i. 

Falsifying  Records,  see  article  FALSIFYING  RECORDS, 
vol.  8,  p.  917. 

Lost  Records,  see  article  LOST  INSTRUMENTS  AND 
RECORDS,  vol.  13,  p.  372. 

Minutes  of  Court,  see  article  MINUTES,  vol.  14,  p.  27. 

Necessity  of  Record  Showing  Jurisdiction,  see  article  JURIS- 
DICTION, vol.  12,  p.  173. 

Necessity  of  Record  Showing  Service  of  Process,  see  article 
SERVICE  OF  PROCESS. 

Openings  Amending,  and  Vacating  Judgments,  see  article 
OPENING,  AMENDING,  AND  VACATING  JUDG- 
MENTS, vol.  IS,  p.  202. 

Record  of  Appearance,  see  article  APPEARANCES,  vol.  2, 

P-  596. 

Record  of  Indictments,  see  article  INDICTMENTS,  IN- 
FORMATIONS, AND  COMPLAINTS,  vol.  10,  p.  4'0- 

Record  of  Judgments,  see  article  RENDITION  AND 
ENTRY  OF  JUDGMENTS, 

Record  on  Appeal,  see  article  APPEALS,  vol.  2,  p.  258. 

I  Scope  of  Abticle.  —  This  article  is  designed  to  treat  of  the 
general  procedure  relating  to  the  making,  amending,  or  correcting 
of  a  record,  nunc  pro  tunc  entries  of  record,  pleading  a  record, 
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and  pleas  of  nul  tiel  record.  Matters  relating  to  records  in 
particular  actions  or  proceedings  are  excluded,  and  will  be  found, 
as  indicated  by  the  cross-references  preceding  this  paragraph,  in 
articles  dealing  specifically  with  such  actions  and  proceedings. 

n.  DSTlVlTlOir.  —  The  term  *'  record,"  as  used  in  this  article, 
is  intended  to  designate  the  written  history  of  the  proceedings 
and  transactions  of  a  court,  kept  as  a  memorial  thereof.  ^ 

IIL  ItAxnro  TTp  Bsoobd  —  1.  Maimer  of  Kaking  —  a.  At  Com- 
MON  Law.  —  The  strict  mode  of  procedure  at  common  law  was 
to  enter  upon  a  parchment  roll  all  the  pleadings  and  proceedings 
in  a  cause,  to  and  including  the  judgment.  This  roll,  when  com- 
pleted by  the  entry  of  final  judgment,  was  deposited  in  the  treasury 
of  the  court  and  was  called  the  judgment  roll  or  record.* 

b.  In  Modern  Practice.  —  The  usual  custom  in  modem 
practice  is  to  file  the  pleadings,  process,  and  papers  in  a  cause 
with  the  clerk  of  the  court,  and  the  file  so  made,  supplemented 
by  the  necessary  writings  or  entries  by  the  clerk,  constitutes  the 
record,'  though  in  some  states  a  modified  form  of  the  common- 
law  practice  is  followed,  the  statutes  requiring  the  proceedings  to 
be  copied  with  more  or  less  detail  into  books  kept  for  that 
purpose.* 

2.  Docket  Entries  or  Minutes  —  Ai  BmU  tor  Baoord.  —  The  proceed- 
ings in  a  cause  are,  in  most  courts,  contemporaneously  entered 
by  the  clerk  or  judge  in  what  is  usually  called  the  docket  or 
minute  book,  as  a  basis  for  the  record.' 

1.  At  Gmnman  Iaw  a  record  signifies  ter  of  Christern,  56  How.  Pr.  (N.  Y* 

a  roU  of  parchment  upon  which  the  Super.  Cl.)  5. 

proceedings  and  transactions  of  a  court  8.  Schirmer  v.   People,   33   III.  282; 

are  entered  or  drawn  up  by  its  officers  Harding  v,  Larkln,  41  111.  423;  Vail  v. 

and   which    is    then  deposited  in   its  Iglehart,  69  111.  332;  Stevison  v,  Eam- 

treasury  in  perpetuam  rei   memoriam.  est,  80  111.  513;  Emery  v.  Whitwell,  6 

3  Black.  Com.  24;    3  Stephen's  Com.  Mich.  474:  Thayer  v,  McGee,  20  Mich. 

583;  Com.  Dig.,  tit.  Record;  Co.   Litt.  195;  Willard  w.  Harvey,  24  N.  H.  344; 

260  a.  Clark  v.  Depew,  25  Pa.  St.  509. 

History  of  Suit.  —  "A  record,  in  judi-  4.  See  the  statutes  of    the    several 

cial  proceedings,  is  a  precise  history  of  states,  and  the  following  cases:    Ans- 

the  suit  from  its  commencement  to  its  ley  v.  Carlos,  9  Ala.  973;  Case  v.  Plato, 

termination,  including  the   conclusion  54  Iowa  64;    Brown  v.  Hathaway,  10 

of  law  thereon,  drawn  up  by  the  proper  Minn.  303;    Williams  v,  McGrade,  13 

officer,  for  the  purpose  of  perpetuating  Minn.  46;  Gibson  v,  Partee,  2  Dev.  & 

the  exact  state  of  facts."    Per  Wil-  B.  L.  (N.  Car.)  530;    Stimson  v.  Hug- 

liams,  C.  J.,  in  Davidson  v.  Murphy,  gins,  9  How.  Pr.  (N.  Y.  Supreme  Ct.) 

13    Conn.    213.      See    also    Sayles  v,  86;  Harvey ».  Brown,  i  Ohio  268;  Har- 

Briggs,  4  Met.  (Mass.)  421;  Willard  v.  rison  v.  Southern  Porcelain  Mfg.  Co., 

Whitney,  49  Me.  235;  Noble  v.  Shearer,  10  S.  Car.  278. 

6  Ohio  426;    Gregory  v,  Sherman,  44  6.  Connecticut.  —  Weed   v.  Weed,  25 

Conn.  466;    Barnes  v,  Lee,  i  Cranch  Conn.  337;   Davidson  v.   Murphy,   13 

(C.  C.)  430.  Conn.  218. 

9.  Stephen  on  Pleading  24;  Freeman  Florida,  —  McClerkin    v.    State,    20 

on  Jfudgments,  §  77;  Ansley  v.  Carlos,  Fla.  879. 

9  Ala.  973;    Willard  v,  Harvey,  24  N.  Kentucky,  —  Com.  v.  Chambers,  i  J. 

H.  344;  Clark  v,  Depew,  25  Pa.  St.  509;  J.  Marsh.  (Ky.)  108;  Johnson  v.  Com., 

Croswell  v.   Byrnes,  9  Johns.  (N.  Y.)  80  Ky.  377. 

a87;  Vail  v.  Iglehart,  69  111.  332;  Mat-  .fl/aiii/.  —  Willard    v.    Whitney,    49 
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Judge'!  KinutaB.  —  The  minutes  made  by  the  judge  in  the  course 
of  the  proceedings  are  no  part  of  the  court's  record,  but  are 
mere  private  memoranda.* 

BeUtion  of  Docket  Entries  to  Seeord.  —  The  authorities  are  in  conflict 
as  to  the  relation  which  the  entries  or  minutes  made  by  the  clerk 
or  judge  in  the  docket  or  minute  book  bear  to  the  record. 
According  to  one  view  such  entries  and  minutes  are  merely 
memoranda  to  assist  the  clerk  or  judge  in  making  up  the  record,* 
though  they  are  often  regarded  as  the  record  until  it  is  made  up.' 
According  to  another  view,  and  in  jurisdictions  where  no  provision 

Me.  235;  Pierce  v,  Goodrich,  47  Me.  Jvitioe'i    Docket.  —  See    article    Jus- 

173.  TICKS  OP  THE  Peace,  vol.  12,  p.  664. 

Maryland,  —  Weighorst    v.   State,   7  8.  California.  —  People  v.  Lenon,  77 

Md.  450.  Cal.  308. 

Massachusetts,  —  Read    v,    Sutton,   2  Connecticut,  —  Weed     v.     Weed,    25 

Cush.  (Mass.)  115;  Pruden  v.  Alden,  23  Conn.  337;    Davidson  v,   Marphy,  13 

Pick.  (Mass.)  184;  Com.  v,  M'Neill,  19  Conn.  213. 

Pick.  (Mass.)  127.  Illinois,  —  Steele  v.  Steele,  89  III.  51. 

Michigan,  —  Norvell  v,  McHenry,  i  Iowa,  —  Keller    v,    Killion,   9    Iowa 

Mich.  227;  Crane  v.  Hardy,  I  Mich.  56.  329. 

Minnesota,  —  Ferguson    v.    Kumler,  Kentucky,  —  Com.  v.  Chambers,  i  J. 

25  Minn.  183;  Williams  v.  McGrade,  13  J.  Marsh.  (Ky.)  108;  Johnson  v.  Com., 

Minn.   46;     Brown   v.    Hathaway,    10  80  Ky.  377. 

Minn.  303.  Minnesota,  —  Brown    v,    Hathaway, 

New  Hampshire,  —  Willard   v.  Har-  10  Minn.  303. 

vey,  24  N.  H .  344.  Missouri,  —  Henley    v,    Klnley,    16 

Ohio.  —  Moore    v.   Brown,    10   Ohio  Mo.  App.  176. 

198;  Harvey  v.  Brown,  i  Ohio  268.  New  Hampshire,  —  Dudley  v,  Butler, 

Pennsylvania, — Taylor  v.  Com.,  44  10  N.  H.  284. 

Pa.  St.  131.  New  York,  —  Scotl  v,  Morgan,  94  N. 

Tennessee,  —  Moore  v.  State,  3  Heisk.  Y.  508. 

(Tenn.)  493.  North  Carolina,  —  Gibson  v,  Partee, 

Virginia,  —  Com.  v,  Towles,  5  Leigh  2  Dev.  &  B.  L.  (N.  Car.)  530. 

(Va.)  743.  Ohio.  —  Moore   v.    Brown,    10    Ohio 

Wisconsin,  —  Peterson    v.    State,  45  197;    Harvey   v.    Brown,   i  Ohio  268; 

Wis.  535.  Young  V,  Buckingham,  5  Ohio  485. 

United    States,  —  Barnes    v,    Lee,    i  Tennessee.  —  Williams  v,  Tenpenny, 

Cranch  (C.  C.)  430;  Sprague  v,  Lither-  11  Humph.  (Tenn.)  176. 

berry,  4  McLean  (U.  S,)  442.  Texas.  —  Stark    v.    Miller.    63    Tex. 

See  generally  article  Minutes,  vol.  164. 

14,  p.  27.  Vermont.  —  Nye   v,   Kellam,    18  Vt. 

1.  Illinois,  —  McCormick  v,  Wheeler,  594. 

36  111.  114;   Schoonover  V.    Myers,   28  United  States,  —  Barnes    v,    Lee,    i 

111.  308;  Gurnea  v,  Seeley,  66  III.  500.  Cranch  (C.  C.)  430;  Cromwell  v,  Pitts- 

Iowa,  —  Miller  ».  Wolf.  63  Iowa  233;  burg   Bank,    2   Wall.  Jr.  (C.  C.)  569; 

State  V.   Manley,  63    Iowa  344;    Bur-  Ferguson  ».  Harwood,  7  Cranch  (U.  S.) 

roughs  V.  Ellis,  76  Iowa  649;  Towle  v,  408;  Leveringe  v.  Dayton,  4  Wash.  (U. 

Leacox,  59  Iowa  42;  Rogers  v.  Morton,  S.)  698. 

51   Iowa  709;    Case  v.  Plato,  54  Iowa  8.  Alabama,  —  Ansley    v,   Carlos,  9 

64;    Traer  v.  Whitman,   56  Iowa  443;  Ala.  973. 

Lewis  V,  May,  22  Iowa  599.  Maine,  —  Pierce  v.  Goodrich,  47  Me. 

Mississippi,  — T>\c\isoTi     v.     Hoff,    3  173:  Willard  v.  Whitney,  49  Me.  235; 

How.   (Miss.)   165;    Boon   v.  Boon,  8  Longley  r;.  Vose,  27Me.  179;  Chambcr- 

Smed.   &   M.  (Miss.)  318;    Burney  v,  lain  ?/.  Sands,  27  Me.  458;  Jay  r.  East 

Boyett,  I  How.  (Miss.)  39.  Livermore,    56   Me.   107;    Leathers  v. 

Nebraska. — Sullivan    Sav.   Inst.    v.  Cooley,    49    Me.    337;    Fitzgibbon   r. 

Clark,  12  Neb.  578.  Brown,  43  Me.  170. 

New    York,  —  Grimm    v,   Hamel,    2  Massachusetts,  —  Read   v.    Sutton,  2 

Hilt.  (N.  Y.)  434.  Cush.  (Mass.)  115;  Pruden  v,  Alden,23 
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is  made  for  extending  the  record,  such  entries  and  minutes  are  of 
the  record  itself.* 

3.  TTse  of  Third  Penon  and  Preient  Tenae.  —  Matters  in  the  record 
should  be  stated  in  the  third  person  and  in  the  present  tense,* 
though  records  in  the  past  tense  have  been  sustained.' 

IT.  COKTBOL  07  COITBT  OVEB  BECOBD  —  1.  IZL  Oeneral  —  Power  to 
Amtiid  or  Corroot  —  As  a  record  is  a  history  of  a  court's  proceedings 
and  transactions,  a  court  is  perforce  invested   with   power  to 

Pick.  (Mass.)  184:    Davidson    r.  Slo-  Hall   v,   Clarke,    i   Mod.   81;    Rex  v. 

comb,  18  Pick.  (Mass.)  464;    Com.  v,  Perin,  2  Saund.  393. 

Bolkom,  3  Pick.  (Mass.)  281 ;  Benedict  8.  State  v,   Martin,   2  Ired.  L.   (N. 

r.  Cutting,  13  Met.  (Mass.)  181;    Mc-  Car.)  loi,  wherein  the  court,  by  Ruffin, 

Grath  v,  Seagrave,  2  Allen  (Mass.)  443;  C.  J.,  said:  "Another  exception  is  that 

Townsend  v.  Way,  5  Allen  (Mass.)  426;  the  past  tense  is  used  in  several  parts 

Central   Bridge    (lorp.    v.    Lowell,   15  of  the  record,  and  so  it  is  historical  and 

Gray  (Mass.)  122;  Good  v.  French,  115  not  a  memorial  of  the  acts  of  the  court 

Mass.   201;    Tracy    v.    Maloney,    105  made  as  thiey  occurred.     It  must  be 

Mass.   90;    Fay    v,  Wenzell,  8   Cush.  owned  that  in  strictness  a  record  ought 

(Mass.)  315.  to  be  expressed  in  the  present  tense, 

North  Carolina,  —  Peterson  v.  Vann,  because  the  acts  of  the  court  are  sup- 

83  N.  Car.  118;    McDowell  v,  McDow-  posed   to  be  recorded  simultaneously 

ell,  92  N.  Car.  227.  with  their  adoption.     We  are,   there- 

Ohio,  —  State  v.  Dawson,  6  Ohio  251;  fore,  fully  sensible  of  the  philological 

Boal    V.    King,    Wright    (Ohio)    223;  and    legal    propriety    of    the    records 

Young   V.  Buckingham,  5    Ohio  485;  speaking /it /r^rj^yiA*.    *    *    »    Never- 

Morgan  v,  Burnet,  18  Ohio  535.  theless  we  feel  obliged  not  to  reverse 

Vermont,  —  Story  z/.  Kimball,  6  Vt.  the  judgment  upon  this  ground.  *    *    * 

541;  Ellsworth  V,  Learned,  21  Vt.  535.  We  conceive  ourselves  bound  by  the 

See  also  West  v.  Hayes,  51  Conn,  most  imperative  considerations  not  to 

533;  O'Connell  v,  Hotchkiss,  44  Conn,  give   to   this  grammatical  inaccuracy 

51.  the    effect    demanded.     Were    we    in- 

1.  Maryland,  —  Boteler    v.    State,   8  clined    to    an     opposite    opinion    we 

Gill  &  J.  (Md.)  359.  should  be  compelled  to  adopt  the  one 

Michigan,  —  Kenyon    v.    Baker,    16  we  have  by  numerous,  we  may  say  in- 

Mich.    373;     Norvell   v,   McHenry,    i  numerable,  precedents,  and  by  a  proper 

Mich.    227;     Prentiss     v,     Holbrook,  regard  for  the  public  security.     Every 

2  Mich.  372;  Lothrop  v.  South  worth,  5  one  knows  the  defective  professional 

Mich.  436;  Whitwell  z/.  Emory,  3  Mich,  skill  of  nearly  all  the  clerks  of  our 

84;  Hovey  v.  Smith,  22  Mich.  170.  multiplied  courts,  and  that  the  evil  is 

New  York,  —  Baldwin  v,  Prouty.   13  constantly    on   the   increase.    ♦    ♦    » 

Johns.  (N.  Y.)  430.  Indeed  this  is  the  common  form  among 

New  Jersey,  —  Browning  v,  Flanagin,  us.     We   scarcely    recollect    a    record 

22  N.  J.  L.  567.  coming  to  us  in  some  part  of  which  the 

Pennsylvania,  —  Ruggles  v.  Gaily,  2  past  tense  did  not  occur.     Many  judg- 

Rawle  (Pa.)  232;  Boyd  v.  Com.,  36  Pa.  ments  of  death  have  been  affirmed  in 

St.  355;    Updergraff  v.  Perry,  4  Pa.  St.  this  court  on  such  transcripts;  and  it  is 

291.  too  late    to  listen    to    the    objection. 

Tennessee,  —  Moore  1,  Stale,  3  Heisk.  *    *    *    In    reality,    however,     there 

(Tenn.)  493.  can  be  no  hesitation  as  to  the  sense  of 

Wisconsin,  —  Peterson    v.   State,   45  the  record.     It  purports  to  be  a  relation 

Wis.  535.  by  a  tribunal  of  its  acts  at  a  certain 

United    States,  —  Washington,    etc.,  term,  begun  and  held  on  a  certain  day, 

Steam-Packet  Co.  v.  Sickles,  24  How.  and  to  have  been  drawn  up  during  that 

(U.   S.)  333;    Matter  of  Coleman,    15  term.     Although  it  may  bie  said  therein 

Blatchf.  (U.  S.)  406;  Philadelphia,  etc.,  '  it  was  ordered  '  no  one  can  misunder- 

R.  Co.  V,  Howard,  13  How.  (U.  S.)  307.  stand  the  meaning.    The   inquiry  is, 

England,  —  Reg.  v.  Yeoveley,  8  Ad.  when  was  it  ordered?   and  the  answer 

&  £1.  806,  35  E.  C.  L.  536.  is,  during  that  term.     It  must  be  so 

9.  HamiltOQ  v.  Com.,  16  Pa.  St.  129;  understood;  and  if  it  was  at  any  period 
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amend  or  correct  its  records  to  make  them  speak  the  truth.  ^  As 
has  been  said  by  the  Supreme  Court  of  the  tJnited  States,  *'  it  is 
familiar  doctrine  that  courts  always  have  jurisdiction  over  their 

of  the  term,  it  is  sufficient."    See  also  ors,  39  La.  Ann.  397;  Miller  v.  Chand- 

State  V,  Reeires,  8  I  red.  L.  (N.  Car.)  19;  ler,  29  La.  Ann.  88. 

Taylor  v.  Com.,  44  Pa.  St.  131.  Maine. — Colby   v.   Moody,    19  Me. 

1.  Alabama,  —  Browder  v.  Faulkner,  iii;    Lothrop  v.    Page,    26  Me.    iio; 

82  Ala.  257;  Taylor  v,  Harwell,  65  Ala.  Woodcock  v.  Parker,  35  Me.  138;  Lewis 

i;  Pettus  t'.  McClannahan,  52  Ala.  55;  v,  Ross,  37  Me.  234;  Limerick,  Peti- 

Dobson  V.  Dickson,  8  Ala.  252.  tioner,  x8  Me.  183;  Crofcon  v.  Ilsley,  6 

Arkansas,  —  Portis  7/.  Talbot,  33  Ark.  Me.  48;    Willard  v.  Whitney,  49  Me. 

218;  Arrington  ».  Conrey,  17  Ark.  100;  235. 

King  V,  State  Bank,  9  Ark.  188;  Alex-  Maryland,  —  Merrick    v,   Baltimore, 

ander  v,  Stewart,  23  Ark.  18;  Martin  v,  43  Md.  219. 

State  Bank,  20  Ark.  636.  Massachusetts.  —  Fay   v.    Wenzell,  8 

California,  —  San  Joaquin  Land,  etc.,  Cush.  (Mass.)  315;  Atkins  v.  Sawyer, 

Co.  V.  West,  99  Cal.  345.  i  Pick.  (Mass.)  352;  Tilden  v.  Johnson, 

Colorado,  —  Kindel  v.  Beck,  etc.,  Lith.  6  Cush.  (Mass.)  354;  Rugg  v,  Parker,  7 

Co.,  19  Colo.  310;  People  v.  County  Ct.,  Gray  (Mass.)  172;  Savage  v,  Blanchard, 

9  Colo.  App.  41 ;  Gay  nor  v,  Clements,  148   Mass.   348;    Gloucester   v,   Essex 

x6  Colo.  209;  Doane  v,  Glenn,  i  Colo.  County,  116  Mass. '579. 

454.  Michigan,  —  Lyman  v,  Becannon.  29 

Connecticut, — Weed    v.    Weed,     25  Mich.  466;  Frederick  v.  Circuit  Judge, 

Conn.    337;    Judson   v,   Blanchard,   4  52   Mich.   529;    Lorman  v.  Benson,  9 

Conn.  557.  Mich.  237;    Ferlon  v.  Feller,  33  Mich. 

Delaware,  —  State  v.  Walker,  3  Harr.  199;  Souvais  v,  Leavitt,  53  Mich.  577; 

(Del.)  502;  Cannon  v.  Cannon,  5  Harr.  Arnold  v.  Nye,  23  Mich.  286;  Emery  v, 

(Del.)  351.  Whitwell,  6  Mich.  486. 

District   of  Columbia,  —  Vincent   v,  Minnesota,  —  Berthold     v.    Fox,    21 

Vincent,  3  Mackey  (D.  C.)  320.  Minn.  51;  Brown  v,  Lawler,  21  Minn. 

Florida,  —  Frier  ».  State,  1 1  Fla.  300;  327;    Hodgins  v,    Heaney,    15    Minn. 

McGriflf  f/.  Ried,  37  Fla.  51;  Adams  t/.  185;    Nell    v.   Dayton,   47   Minn.  257; 

Re  Qua,  22  Fla.  250.  Stocking    v,    Hanson,   35   Minn.   207; 

Georgia,  —  Spencer  f.  Peake,  73  Ga.  McClure    v,     Bruck,    43    Minn.    305; 

803;  Brady  v.  Little,  21  Ga.  132;  Gay  Bilansky  v.  State,  3  Minn.  427. 

V,  Cheney,  58  Ga.  304.  Missouri.  —  Allen  v.  Sales,  56  Mo.  28: 

Illinois,  —  Church  v,  English,  81  111.  Rosenheim  v.  Hartsock,  90   Mo.   357; 

442;    Forquer  v,   Forquer,  19   III.  68;  Moster  v.  Moster,  53  Mo.  326;  Hyde  9. 

Coughran    v,    Gutcheus,    18    III.  390;  Curling,  10  Mo.  359. 

Morrison  v.  Stewart,  21  111.  App.  113;  Montana,  —  Barber    v.     Briscoe,    9 

Steele  v,  Steele,  89  111.  51.  Mont.  341;  Keene  v.  Welsh,  8  Mont 

Indiana.  —  Chissom  v.  Barbour,  100  305. 

Ind.   I;  Burson  V.   Blair,   12  Ind.  371;  Nebraska.  —  Brownlee   v.  Davidson, 

Miller  v,  Royce,  60  Ind.  189;  Smith  v,  28  Neb.  785;  State  v.  Moran,  24  Neb. 

State,     71     Ind.     250;     Newhouse    v,  103. 

Martin,  68  Ind.  224.  Nevada,  —  Ewing    v,    Jennings,    15 

Iowa.  —  Stockdale    v,    Johnson,    14  Nev,  379. 

Iowa  178;  Shelley  v.  Smith,   50  Iowa  New  Hampshire.  —  Chamberlain  v, 

543;  Mahafify  v.  Mahaffy,  63  Iowa  55.  Crane,  4  N.  H.  115;  Dudley  v,  Butler, 

Kansas,  —  Brooks  v.  Brooks,  52  Kan.  10  N.  H.  284;  Willard  v.  Harvey,  24  N. 

562;  Clevengerz;.  Hansen,44  Kan.  182;  H.  344;  Wendell  v.  Mugridge,   19  N. 

Tobie  V.  Brown  County,  20  Kan.  14;  H.  109;  Claggett  v,  Simes,  31  N.  H.  22; 

Southern    Kansas   R.   Co.    v.   Brown,  State  v.  Dowd,  43  N.  H.  455;  Eastman 

44    Kan.    681;    Summer  v.   Cook,    12  c.  Concord,  64  N.  H.  263. 

Kan.  162.  New  Jersey.  —  Den  v.  Tomlin,  18  N. 

Kentucky, — Conn  v,  Doyle,  2  Bibb  J.  L.  15:  Hood  v,  Spaeth,  51  N.  J.  L. 

(Ky.)  248;    Finnell   v.  Jones,  7   Bush  129;  Backer  v.  Van  Fleit,  13  N.  J.  L. 

(Ky.)  359;  Seller  v.  Northern  Bank,  86  195. 

Ky.  128.  New     York,  —  Mechanics*    Bank  v, 

Louisiana,  —  Cenas   v,    Shackleford,  Minthorne,  19  Johns.  (N.  Y.)  244;  Close 

24  La.  Ann.  39;  MuUan  v.  His  Credit-  v.  Gillespey,  3  Johns.  (N.  Y.)  526;  Til- 
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records  to  make  them  conform  to  what  was  actually  done  at  the 
time ;  and  whatever  may  have  been  the  rule  announced  in  some 
of  the  old  cases,  the  modern  doctrine  is  that  some  orders  and 
amendments  may  be  made  at  a  subsequent  term,  and  directed  to 
be  entered  and  become  of  record  as  of  a  former  term."  * 

8.  Character  of  Control  —  iniiorMit  Powor.  —  Courts  have  so  long 
exercised  the  power  to  amend  or  correct  their  records  that  it  is 
often  said  that  the  power  is  inherent  in  them.* 

lotson  V.  Cheetham,  3  Johns.  (N.  Y.)  McNairy  v,  Castleberry,  6  Tex.  286; 

^5:   Chichester  v.  Caade,  3  Cow.  (N.  Burnett  t/.  State,  14  Tex.  455. 

Y.)  39;  Hunt  V.  Grant,  19  Wend.  (N.  Vermont  —  Porter    v,   Vaughan,   22 

Y.)  90;    New   York  v,  Lyons,  i  Daly  Vt.  269. 

(N.  Y.)  296.  24  How.  Pr.  (N.  Y.)  280;  Virginia,  —  Snead     v.    Coleman,    7 

Van  Schaick  v.  Trotter,  6  Cow.  (N.  Y.)  Gratt.(Va.)30o;  Marrz/.  Miller,  i  Hen. 

599;    Rogers  v.    Edmonds,    (Supreme  &   M.   (Va.)  204;    Eubank  v.  Ralls,  4 

Ct.)  7  N.  Y.  Supp.  881;  Jones  v.  New-  Leigh  (Va.)  308. 

ton,  (Supreme  Ct.)  47  N.   Y.  St.   Rep.  ^/rj/ rtr^wa.  —  Triplett ».  Lake,  43 

217;  Moore  v.  Tracey,  7  Wend.  (N.  Y.)  W.  Va.428. 

229:    King  V.    Harris,   34   N.    Y.   333;  Wisconsin,  —  Hill  «/.  Hoover,  5  Wis. 

Cook  V,  Whipple,   55  N.  Y.  166;  Pro-  386;  Williams  ».  Hayes,  68  Wis.  248; 

duce  Bank  v.  Morton,  67  N.  Y.  202.  burning  v,   Burkhardt,  34  Wis.   585; 

North  Carolina. — State  v.  McAlpin,  Wyman    v,    Buckstaf!,    24  Wis.   477; 

4  Ired.  L.  (N.  Car.)  140;  State  v.  King,  Scheer  v.  Keown,  34  Wis.  349;    State 

5  Ired.  L.  (N.  Car.)  203;  McDowell  v.  Bank  v,  Abbott,  20  Wis.  570. 
McDowell,  92  N.  Car.  227;  Beam  v.  United  States,  —  iCtna  F.  Ins.  Co.  v, 
Bridgers,  iii  N.  Car.  269;  Brooks  Boon,  95  U.  S.  117;  In  re  Wight,  134 
V,  Stephens.  100  N.  Car.  297;  Hervey  U.  S.  136;  Slicer  v.  Pittsburg  Bank,  16 
V.  Edmunds,  68  N.  Car.  243;  Galloway  How.  (U.  S.)  571;  Cromwell  v,  Pitts- 
V,  McKeithen,  5  Ired.  L.  (N.  Car.)  12;  burg  Bank,  2  Wall.  Jr.  (C.  C.)  569;  U. 
Marshall  v.  Fisher,  i  Jones  L.  (N.  Car.)  S.  Bank  v.  Moss,  6  How.  (U.  S.)  31. 
Ill;  Jones  v. -Lewis,  8  Ired.  L.  (N.  England,  —  Newcomb  v.  Green,  i 
Car.)  70;  State  v.  King,  5  Ired.  L.  (N.  Wils.  33;  Usher  v.  Dansey,  4  M.  &  S. 
Car.)  204;  Brady  v.  Beason,  6  Ired.  94;  Wallis  v.  Thomas,  7  Ves.  Jr.  292; 
L.  (N.  Car.) 425 ;  Barnard  v.  Etheridge,  Pickard  v.  Mattheson,  7  Ves.  Jr.  293; 
4  Dev.  L.  (N.  Car.)  295 ;  Foster  ».  Wood-  Petrie  v.  Hannay,  3  T.  R.  659;  Laing 
fin,  65  N.  Car.  29.  v,  Whaley,  3  H.  &  N.  901. 

Ohio,  —  Benedict  v.  State,  44  Ohio  1.  iEtna  F.   Ins.  Co.  v.  Boon,  95  U. 

St.  679.  S,  117,  fer  Strong,  J. 

Oregon,  —  Harvey  v.  Wait,   10  Ore-  2.  Wilkerson  v,  Goldthwaite,  i  Stew, 

gon  117;  Nicklin  v,  Robertson,  28  Ore-  &  P.  (Ala.)  170,  wherein  it  was  said: 

gon  278.  "  By  the  very  constitution  of  courts  of 

Pennsylvania,  —  Rhoads  v.  Com.,  15  justice,  and  to  answer  the  ends  of  their 

Pa.  St.  272;    Maus  v,  Maus,  5  Watts  creation,  they  have,  by  the  rules  of  the 

(Pa.)  319;  Owen  v.  Simpson,  3  Watts  common  law,  power  so  far  to  correct 

(Pa.)  87;   Murray  v.  Cooper,  6  S.  &  the  omissions  of  their  own  ministerial 

R.  (Pa.)  126;  Pantall  v,  Dickey,  123  Pa.  officers  by  entering  judgments  nunc  pro 

St.  431;  Allen  V,  Krips,  119  Pa.  St.  i;  tunc  ^.s  not  to  allow  their  mistakes  to 

Cohn   V,   Scheuer.    115    Pa.    St.    178;  defeat  the  purposes  of  justice." 

Smaltz  V.  Hancock,  118  Pa.  St.  550.  See  also  the  following  cases: 

South  Carolina,  —  Knox  v,  Moore,  41  Alabama.  —  Dabney  v,  Mitchell,    54 

S.  Car.  355;  Huggins  v.  Oliver,  21  S.  Ala.    198;    Moody  v.  Keener,  9   Port. 

Car.  156.  (Ala.)  252;  Exp,  Jones,  61  Ala.  399. 

Tennessee.  —  Franklin  v.  Franklin,  2  Arkansas  —  Arrington  v.  Conrey,  17 

Swan  (Tenn.)    52T;  Planters'  Bank  v.  Ark.  100;  King  v.  State  Bank,  9  Ark. 

Fowlkes,  4Sneed  (Tenn.)  461;  Meek  v.  185. 

Mathis,  I  Heisk.  (Tenn.)  534;  Saund-  California.  —  San     Joaquin    Land, 

crs  V.  Gregory,  3  Heisk.  (Tenn.)  567.  etc..  Co.  v.  West,  99  Cal.  345. 

Texas,  —  Cowan    v,   Ross,    28   Tex.  Colorado.  —  Pleyte     v.     Pleyte,     15 

227;  Russell   V,  Miller,  40  Tex.   494;  Colo.  44. 
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8.  Courts  Possessing  Control  —  Gonoral  or  Ximitod  JulidiotioB.  —  Every 
court  of  record,  whether  of  general  or  limited  jurisdiction,  pos- 
sesses the  power  to  amend  or  correct  its  records.  * 

Probftto  Couru  have  been  held  to  be  included  among  the  courts 
having  power  to  amend  or  correct  their  records.* 

4.  B]rtent  of  Control  —  Showing  JndioiAi  Aotion.  —  The  control  of  a 
court  over  its  records  is  limited,  however,  to  the  power  of  making 
the  records  show  what  the  judicial  action  really  was.  A  court 
cannot,  under  the  guise  of  amending  its  record,  correct  judicial 
error  or  remedy  the  effect  of  judicial  nonaction.' 

Indiana.  — Jenkins  v.  Long,  23  Ind.  90;  Stakes  v,  Campbell,  7  Cow.  (N.  Y.) 

460;  Chissom  v.  Barbour,  100  Ind.  i;  425;  Clark  v.  Hall,  7  Paige  (N.  Y.)38a. 

Harris    v.   Tomlinson,   130  Ind.  426;  Ohio.  —  Dial  v.   Holter,  6  Ohio  St 

Miller  v.  Royce,  60  Ind.  189;  Burson  228;    In  re  JarreU,  42  Ohio  St.  199; 

V.  Blair,  12  Ind.  371;  Ryon  v.  Thomas,  J&cks  v.   Adamson,   56  Ohio  Sl  397; 

104  Ind.   59;    Nicholson  v.  Nicholson,  Torbet  v.  Coffin,  6  Ohio  274. 

X13  Ind.  131;  Reily  v.  Barton,  71  Ind.  Pennsylvania.  —  Murray   v.  Cooper, 

118.  6  S.  &  R.  (Pa.)  126;  Griffith  v.  Ogle,  i 

lovfa,  —  Fuller  v.  Stebbins,  49  Iowa  Binn.  (Pa.)  172. 

376.  Texas.  —  Burnett  r.  State,   14  Tex. 

Maryland.  —  Waters    v.    Engle,    53  456;  Ximenes  v.  Ximenes,  43  Tex.  463. 

Md.  179.  England.  —  Tooker      v.      Beaufort, 

Massachusetts,  —  Balch    v.    Shaw,   7  i  Burr.  146;  Norwich  v.  Berry,  4  Burr. 

Cush.  (Mass.)  282;  Bacon  v.  Lincoln,  2  2277. 

Cush.  (Mass.)  124.  1.  Frink    v.    Frink.  43  N.    H.   508, 

Missouri. — Jillett     v.    Union    Nat.  wherein  it    was  said:    "Every  court 

Bank,  56  Mo.  304;  Turner  v.  Christy,  exercising  a  continuing  jurisdiction  — 

50  Mo.   145;    Priest  v.  McMaster,  52  having  an  office  for  the  preservation  of 

Mo.  60.  its  records  and  the  charge  of  those  rec- 

New  Hampshire.  —  Remick  v.  Butter-  ords  by  a  proper  officer  -r  has  by  law  an 

field,  31  N.  H.  70;  Dudley  v.  Butler,  10  implied  authority  to  amend  its  records 

N.  H.  284;  Frink  v.  Frink,  43  N.  H.  to  make  them  conform  to  the  facts  and 

508:  Willard  v.  Harvey,  24  N.  H.  344;  truth  of  the  case;"      Balch  v.  Shaw,  7 

Allen  V.  Hubbard,  8  N.  H.  487;  Emery  Cush.  (Mass.)  282,  wherein  it  was  said: 

V.  Berry,  28  N.  H.  473;  Carlton  v.  Pat-  "  There  can  be  no  doubt  that  it  Is 

terson,  29  N.  H.  580;  Claggett  v.  Simes,  competent  for  a  court  of  record,  under 

31  N.  H.  56:  Stark  v.  Gamble,  43  N.  its  general,  inherent,  and    necessary 

H.  467.  authority,  to  correct  the  mistakes  and 

New  Jersey.  —  McNamara    v.    New  supply  the  defect  of  its  clerk  or  record- 
York,  etc.,  R.  Co.,  56  N.  J.  L.  56.  ing  officer,  so  as  to  have  the  record 

New  York.  —  Kiefer  v.  Grand  Trunk  conform  to  the  actual  facts  and  truth 

R.  Co.,  (Supreme  Ct.)  8  N.  Y.  Supp.  of  the  case."    See  also  the  following 

230;  Conklin  v.  New  York  El.  R.  Co.,  cases:  Jillett  v.  Union  Nat.  Bank,  56 

18  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.)  Mo.   304;    Turner  v.  Christy,  50  Mo. 

366;  Robertson  v.  Hay,  12  Misc.  Rep.  145;  Work  v.  Northern  Pac.  R.  Co.,  13 

(N.  Y.  C.   PI.)  7;    Adams  v.  Ash,  46  Mont.  438;  HoUister  t^.  Judges,  8  Ohio 

Hun  (N.  Y.)  105;  Bohlen  V.  Metropoli-  St.   201;    Clarion   First  Nat.    Bank  v. 

tan  El.  R.  Co.,  121  N.  Y.  546;  Toronto  Breneman,  (Pa.  1886)  5  Cent.  Rep.  478; 

General  Trust  Co.  v.  Chicago,  etc.,  R.  Carroll  v.  Tompkins,  14  S.  Car.  223; 

Co.,  123  N.Y.  37;  RockweU  v.  Carpen-  Hubbell  v.  Fogartie,  i  Hill  L.  (S.  Car.) 

ter,  25  Hun  (N.  Y.)  529;  Chichester  v.  169;   Pennsylvania  Bank  v.  Condy,  i 

Cande,    3    Cow.  (N.    Y.)   42;     Kamp  Hill  L.  (S.  (;ar.)  209;  Sheltoo  v.  Welsh, 

V.  Kamp,  59  N.  Y.  215;  Williams  v.  7  Leigh  (Va.)  175;  Eubank  v.  Ralls,  4 

Wheeler,  i  Barb.  (N.  Y.)48;  New  York  Leigh  (Va.)  308. 

Ice  Co.  V,  North  Western  Ins.  Co.,  23  8.  Kimball  v.  Fisk,  39  N.  H.   no; 

N.  Y.  357:  Produce  Bank  v.   Morton,  Young's  Appeal,  99  Pa.  St.  83;  Newell 

67  N,  Y.  199;  Kenney  v.  Apgar,  93  N.  v.  West,  149  Mass.  520. 

Y.  539;  Williams  v.  Thorn,  81  N.  Y.  8.  ^^^^ma.  —  Browder  v.  Faulkner, 

381;  Hunt  V,  Grant,  19  Wend.  (N.  Y.)  82  Ala.  257;  Emerson  v.  Heard,  8x 
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btost  of  Oontrol. 


Oorroetion  of  GlorioAl  Srron.  —  Any  error  or  defect  in  a  record  which 
occurs  through  the  act  or  omission  of  the  clerk  of  the  court  in 
entering  or  failing  to  enter  of  record  its  judgment  or  proceedings, 
and  is  not  an  error  in  the  express  judgment  pronounced  by  the 


Ala.  443;  Myers  z\  Conway,  90  Ala. 
109. 

Arkansas,  —  McLain  t%  Duncan,  57 
Ark.  49. 

California,  —  Le vision  v.  Swan,  33 
Cal.  480;  Fresno  First  Nat.  Bank  v, 
Dasy,   no  Cal.  69;    In  re  Mahon,  71 


Nebraska.  —  Hoagland  v.  Way,  35 
Neb.  387. 

New  Hampskire.  —  Laighton  v.  Lord, 
29  N.  H.  237. 

New  York,  —  McLean  v,  Stewart,  14 
Hun  (N.  Y.)  472;  Stannard  v.  Hubbell. 
123   N.  Y.  520;    Close  V,  Gillespey,  3 


Cal.   586;    Hibernia  Sav.,  etc.,  Soc.  v.    Johns.  (N.  Y.)  526;    Produce  Bank  v, 
Matthai,  116  Cal.  424;  Beatty  V.  Dixon,     Morton,  67   N.    Y.   199;    Goldstein  v. 


56  Cal.  619. 

Colorado,  —  Breene  v.  Booth,  6  Colo. 
App.  140. 

Connecticut,  ^W\\)s:\t.  v.  Hall,  15 
Conn.  37. 

Delaware,  —  Brown  v,  Smyth,  4 
Harr.  (Del.)  204. 

Florida,  —  Higgins  v,  Driggs,  21 
Fla.  103. 

Georgia,  —  McDaniel  v,  Mitchell,  95 
Ga.  40. 

Illinois,  —  Forquer  v,  Forquer,  19  111. 
68;  Woodard  v.  People,  56  111.  App.  45. 

Indiana,  —  Perkins  v.  Hay  ward,  132 
Ind.  95;  Harris  t/.  Tomlinson,  130  Ind. 
426;  Hartford  Security  Co.  v,  Arbuckle, 
123  Ind.  518. 

Iowa,  —  Kenyon  v.  Baker,  82  Iowa 
724;  Knox  V,  Moser,  72  Iowa  154. 

Kansas,  —  Southern  Kansas  R.  Co. 
V.  Brown,  44  Kan.  681. 

Kentucky,  —  Scroggin  v,  Scroggin, 
I  J.  J.  Marsh.  (Ky.)  362;    Bradford  v. 


Patterson,  i  A.  K.  Marsh.  (Ky.)  464;    Va.  473. 


Stern,  (City  Ct.)  9  N.  Y.  Supp.  274; 
U.  S.  Life  Ins.  Co.  v,  Jordan,  21  Abb. 
N,  Cas.  (N.  Y.  Supreme  Ct.)  330. 

North  Carolina,  —  Hinton  v,  Virginia 
L.  Ins.  Co.,  116  N.  Car.  22;  Beam  v, 
Bridgers,  in  N.  Car.  269. 

Okio,  —  Cleveland  Leader  Printing 
Co.  V,  Green.  52  Ohio  St.  487. 

Pennsylvania,  —  UUery  v,  Clark,  18 
Pa.  St.  148. 

South  Carolina,  —  Barrett  v,  James, 
30  S.  Car.  329;  Knox  v,  Moore,  41  S. 
Car.  355. 

South  Dakota.  —  Sundback  v,  Griffith, 
7  S.  Dak.  109. 

Tennessee, — State  v.  Bank  of  Com- 
merce, 96  Tenn.  591. 

Texas,  —  Milam  County  v,  Robert- 
son, 47  Tex.  222;  Rogers  v.  East  Line 
Lumber  Co.,  11  Tex.  Civ.  App.  108. 

Vermont,  —  Peaslee  v,  Barney,  i  D. 
Chip.  (Vt.)  331. 

Virginia,  —  Shipman  v,  Fletcher,  91 


Daviess  County  Ct.  v.  Howard,  13 
Bush  (Ky.)  102. 

Louisiana,  —  State  v.  Judge,  27  La. 
Ann.  2x4. 

Maine.  —  Limerick,  Petitioner,  18 
Me.  183;  Hall  v,  Williams,  10  Me.  278. 

Maryland,  —  Dorsey  v,  (iary,  37  Md. 
74;  Kemp  V.  Cook,  i8  Md.  131. 

Massctchusetts,  —  Radclyfife  v.  Barton, 
154  Mass.  157;  Bacon  v.  Lincoln,  2 
Cush.  (Mass.)  124. 

Michigan,  —  Whitwell  v.  Emory,  3 
Mich.  84. 

Minnesota.  —  Windom  v,  Wolverton, 
40  Minn.  439. 


Washington,  —  Hawks  v,  Votaw,  i 
Wash.  70. 

fVest  Virginia,  —  Crawford  v,  Fickey, 
41  W.  Va.  544. 

Wisconsin,  —  Dumlng  v,  Burkhardt, 
34  Wis.  585;  Wyman  v,  Buckstaff,  24 
Wis.  477. 

United  States,  -r  Adams  v.  Law,  17 
How.  (U.  S.)  417. 

Belation  of  Faeto.  —  "A  court  may  re- 
cord a  fact  nunc  pro  tunc;  that  is.  if  the 
fact  existed  then  it  may  record  it  now; 
but  it  cannot  record  a  fact  now  which 
did  not  exist  then."  Per  Biddle,  J.,  in 
Kirby  v,  Bowland,  69  Ind.  290.    See 


Mississippi,  —  Shackelford   v.   Levy,    also  Harris  v.  Tomlinson,  130  Ind.  426. 


63  Miss.  125. 

Missouri,  —  Jillett  v.  Union  Nat. 
Bank,  56  Mo.  304;  Witten  v.  Robison, 
31  Mo.  App.  525;  Skelly  v,  Veerkamp, 
30  Mo.  App.  49. 

Montana.  —  Boyd  v.  Plainer,  5  Mont. 
226. 


i7Encyc.  PI.  &  Pr.  — 58 


Amendment  of  No  Aval].  —  Where  the 
report  of  commissioners  appointed  to 
make  partition  of  lands  and  set  ofif 
dower  therein  shows  on  its  face  sub- 
stantial error,  a  motion  to  amend  the 
record  so  as  to  show  an  approval  of  the 
report  may  well  be  refused,  as  in  such 


91d 


Volume  XVIL 


Amtndment,  Gorreotlon,  RECORDS.  and  Entry  Kane  Fro  Tnne. 

court  in  the  exercise  of  its  judicial  discretion,  is  a  mere  clerical 
error,  and  amendable,  no  matter  in  how  important  a  part  of  the 
record  it  may  be.* 

Sestoring  DeCaoed  or  Lost  Booords.  —  The  power  extends  to  the  restora- 
tion of  papers  which  have  been  improperly  altered  or  defaced  and 
the  substitution  of  new  ones  where  the  originals  are  purloined  or 
lost.* 

In  Criminal  Gases.  —  The  power  to  amend  or  correct  the  record 
may  be  exercised  in  criminal  as  well  as  in  civil  cases.* 

V.  Ahendhekt,  Cobbegtion,  akb  Ektbt  Vuhc  Pbo  Tirvc— 
1.  Kanner  of  Making  Application  —  a.  By  Motion  or  Petition. 
—  The  usual  method  of  applying  for  the  amendment  or  correc- 
tion of  a  record  is  by  motion  or  petition  setting  forth  the  mistake 
and  the  alteration  prayed  for.* 

case  the  amendment  proposed   would  erally  article  Lost  Instruments  and 

not  cure   the  defect   nor   obviate   the  Records,  vol.  13,  p.  349. 

error    in     the     original    proceedings.  8.  Alabama,  —  Ex  p.  Jones,  61  Ala. 

Haines  v.  Hewitt,  129  III.  347.  399. 

Waiver  of  Bight  to  Amendment.  —  The  Arkansas,  —  Green  v.  State,  19  Aik. 

taking  by  the  defendant  of  a  stay  of  178;    Sweeney  v.  State,  35   Ark.  587; 

order  of  sale,  in  an  action   to  foreclose  Binns  v.  State,  35  Ark.  118. 

a  mortgage,  is  not  a  waiver  of  the  de-  Georgia. —  Camp  v.  State,  91  Ga.  8; 

fendant's  right  to  apply  for  the  correc-  Holman  v.  State,  79  Ga.  155;  Jobe  v. 

tion  of  a  mistake  in  the  record  entry  of  State,  28  Ga.  235. 

the  decree.     Hoagland  v.  Way,  35  Neb.  Illinois,  —  May  v.  People,  92  III.  343. 

387.  Indiana.  —  Walker  v.  State,  102  Ind. 

1.  Doane    v.    Glenn,     i    Colo.    456.  502;  Smith  v.  State,  71  Ind.  250;  State 

And  see  generally  the   cases  cited  in  v,  Pearce,  14  Ind.  426. 

the  preceding  note.  Maine,  —  State  v.  Maher,  35  Me.  225. 

8.  Hollister  v.  Judges,  8  Ohio  St.  201,  Massachusetts,  —  Com.  v,  Magoun,  14 

wherein  it  was  said:     **  Every  court  of  Gray  (Mass.)  398;   Com.  v,  Phillips.  11 

record  has  a  supervisory  and  protect-  Pick.  (Mass.)  28;  Com.  v.  Weymouth, 

ing  charge  over  its   records  and   the  2  Allen  (Mass.)  144. 

papers  belonging  to  its  files;  and  may  Minnesota,  —  Bilansky    v.    State,    3 

at  any  time  direct  the    correction   of  Minn.  427. 

clerical   errors  or  the  substitution   of  Missouri.  —  State  v,  Clark,   18  Mo. 

papers  in  case  the  originals  are  pur-  432;  State  v.  Primm,  61  Mo.  166. 

loined  or  lost;  and,  in  the  exercise  of  New  Jersey,  — West  v.  State,  22  N. 

the  same  authority,  in  case  the  records  J.  L.  212. 

or  files  should  be  fraudulently  or  other-  North  Carolina,  —  State  v.  Seaborn, 

wise   improperly   altered   or    defaced,  4  Dev.  L.  (N.  Car.)  319. 

may  direct  their  correction  and  restora-  Ohio,  —  Benedict  v.  State,  44  Ohio 

tion  to  their  original  condition.*'  St.  679;  Young  v.  State,  6  Ohio  435. 

See  also  the  following  cases:     Dab-  Rhode  Island,  —  State   v,    Littlefield, 

ney  v.  Mitchell,  54  Ala.  198;    McLen-  3  R.  I.  124. 

don   V.  Jones,   8  Ala.  298;    Dozier  v.  South  Carolina.  —  State  v.  Williams, 

Joyce,  8   Port.  (Ala.)  303;    Williams  v,  2  McCord  L.  (S.  Car.)  301. 

Powell,  9  Port.  (Ala.)  493;  Wilkerson  United  States.  — In  re  Wight,  134  U- 

V,  Branbam,   5  Ala.  608;    Doswell  v.  S.  136;  Ex  p.  Lange,  18  Wall.  (U.S.) 

Stewart,    11    Ala.    629;     Adkinson    v.  163;  Basset  v.  U.  S.,  9  Wall.  (U.  S.) 

Keel,  25  Ala.  551;    Bobo  v.  State,  40  38. 

Ark.  224;  Phillips  v.  Behn.  19  Ga.  298;  But  see  People  v,  Whitson,  74  III.  20, 

Loomis    V.    McKenzie,   48   Iowa    416;  wherein  it  was  held  that  there  was  no 

Steiner  v.  Steiner,  49  Iowa  70;  Frink  jurisdiction  or  power  to  amend  the  rec- 

V.    Frink,  43  N.   H.    508;    Jackson   v,  ord  of  judgment  in  a  criminal  case  at 

Hammond,  i  Cai.  (N.  Y.)496;  Douglass  a  subsequent  term. 

V,  Yallop,  2  Burr.  722,     And  see  gen-  4.  California,  —  Dreyfuss    v.  Tomp- 
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During  Ttnn.  —  It  has,  however,  been  held  that  while  the  pro- 
ceedings are  in  fieri  diti  amendment  or  correction  may  be  made  by 
an  order  of  the  court  upon  a  mere  suggestion  of  the  error,  with- 
out any  formal  application  for  that  purpose.^ 

Error  of  Vorm.  —  It  has  also  been  held  that  the  court  may  correct 
a  mere  formal  error  in  its  record  on  its  own  motion.* 

kins,  67  Cal.  339;  Rousset  v.  Boyle,  45    Ind.  383;    Jenkins  v.   Long,   23  Ind. 

460;  Gray  v,  Robinson,  go  Ind.  527; 
Hartford  Security  Co.  v.  Arbackle,  123 
Ind.  518. 

1.  Manion  v.  Fahy,  11  W.  Va.  496, 
wherein  the  coart  said  that  *'  during 
the  term  of  the  court  at  which  a  decree 


Cal.  64. 

ConnecHcuL  —  Weed  v.  Weed,  25 
Conn.  337. 

Indiana,  —  Sherman  v.  Nixon,  37 
Ind.  153;  Smith  v.  Myers,  5  Blackf. 
(Ind.)  223;   People's  Sav.,  etc.,  Assoc. 

^.  Spears,   115   Ind.  297;    Douglass  v,  is  entered,  it  is  completely  under  the 

Keehn,  78  Ind.  199;  Gray  v.  Robinson,  control  of  the  court,  and  may  on  mo- 

90  Ind.  527;  Jenkins  v.  Long,  23  Ind.  tion,  or  at  the  suggestion  of  the  court 

460;  Good  wine  v.  Hedrick,  29  Ind.  383;  without  motion,  be  modified;  "  Weed 

Latta  V.  Griffith,  57  Ind.  329;  Bales  v.  v.  Weed,  25  Conn.  337,  wherein  it  was 

Brown,  57  Ind.^  282;    Runnels  v.  Kay-  said  that  '*  if  the  error  of  the  clerk  in 

lor,  95  Ind.  503.  making  up  the  record  is  discovered  at 

Kansas.  —  Summer  v.  Cook,  12  Kan.  the  term   of  the  court  in  which  the 

162;  Small  9.  Douthitt,  x  Kan.  335.  judgment  is  rendered,  the  record  may 

Louisiana,  — Thompson  v,  Comeau,  be  made  right  by  direction  of  the  court 

23  La.  Ann.  556.  without  any  formal  application  for  that 

Massachusetts,  —  Atkins  v.  Sawyer,  i  purpose."    See  also  Kelty  v.  High,  29 

Pick.  (Mass.)  351.  W.  Va.  381. 


Mississippi.  —  Poole  v,  McLeod,  i 
Smed.  &  M.  (Miss.)  391:  Russell  v, 
McDowgall,  3  Smed.  &  M.  (Miss.)  234. 

New  York.  — Yale  v,  Coddington,  21 


9.  Strickland  v,  Strickland,  95  N. 
Car.  471,  wherein  the  court  said: 
*'  Such  errors  may  be  corrected  at  any 
time  and  after  a  long  while,  upon  mo- 


Wend.  (N.   Y.)  T75;    Clark  v.  Hall,  7    tion,  or  the  court  may  and  ought  to 


Paige  (N.  Y  j  382. 

Texas.  —  Cowan  v.  Ross,  28  Tex. 
227;  Russell  V,  Miller,  40  Tex.  494; 
Whituker  v.  Gee,  63  Tex.  435;  Texas, 
etc.,  R.  Co.  V,  Connor,  13  Tex.  Civ. 
App.  423. 


correct  them  ex  mero  motu  as  soon  as  it 
sees  them.  This  is  necessary  and 
proper,  to  the  end  the  record  shall 
speak  the  truth.  The  object  is  to  make 
the  record  show  what  the  court,  in 
fact,  resolved,  intended,  and   in  con- 


Vermont.  —  Porter   v.   Vaughan,   22  templation  of  law  did."     See  also  Por- 

Vt.  269;  Lowry  v,  Catlin,  2  Vt.  365.  tis  v.  Talbot,  33  Ark.  218;  Gay  v.  He- 

Virginia,  —  Marr  v.  Miller,   I   Hen.  bert,  44  La.  Ann.  301;  Balch  v.  Shaw, 

&  M.  (Va.)  204;    Snead  v,  Coleman,  7  7  Cnsh.  (Mass.)  282;   Emery  v.  Berry, 

Gratt.  (Va.)  300;   Gunn  v.  Turner,  21  28  N.  H.  473;  In  re  Wight,  134  U.  S. 


Gralt.  (Va.)  382. 

Washington,  —  Seattle,  etc.,  R.  Co.  v, 
Johnson,  7  Wash.  97. 

West  Virginia,  —  Carlon  v.  Ru£Fner, 
12  W.  Va,  298. 

Wisconsin,  —  Hill  v.  Hoover,  5  Wis. 
386;  Rogers  v,  Hoenig,  46  Wis.  361. 

United  States.  —  Fidelity  Ins.,  etc., 
Co.  V.  Roanoke  Iron  Co.,  84  Fed.  Rep. 


136. 

With  or  Without  Motion  or  BuggostioiL 
—  In  Lewis  v.  Ross,  37  Me.  230,  the 
court  said:  "  On  general  principles  it 
is  competent  for  a  court  of  record  and 
incident  to  its  authority  to  correct  mis- 
takes in  its  records  which  do  not  arise 
from  the  judicial  action  of  the  court, 
but  from  the  mistakes  of  its  recording 


744;    Hickman  v.  Ft.  Scott,  T41   U.  S.    officer.     In  doing  this  it  may  regulate 

its  own  action  upon  its  own  sense  of 
responsibility  and  duty,  and  proceed 
upon  suggestion  or  on  motion  of  those 
interested,  or  upon  its  own  '  certain 
knowledge  and  mere  motion.'  " 
The  Allowaaoe  of  Intoreit  in  a  judg- 


415. 

England.  —  Wallis  v.  Thomas,  7  Ves. 
Jr.  292. 

Oomplalnt  as  Motion.  —  In  Indiana  a 
complaint  to  correct  the  amount  of  a 
judgment  will  be  regarded  as  a  motion 


for  that  purpose.     Latta  v.  Griffith,  57    ment  for  a  period  before  the  existence 
Ind.  329;    Goodwine   v.    Hedrick,  29    of  the  debt  on  which  the  judgment  is 
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b.  By  Bill  in  Equity  —  CwrMtioB  of  ClMrieal  Erron.  —  A  court 
of  equity  will  not  ordinarily  interfere  to  correct  a  mere  clerical 
mistake  in  the  record  of  a  court  of  law.  The  latter  court  has  the 
power  to  correct  such  mistake,  and  to  it  a  motion  for  that  pur- 
pose should  be  addressed.* 

But  in  Owe  of  Emorgenoy,  as,  for  instance,  where  an  execution  is 
issued  in  vacation  and  a  levy  and  sale  are  threatened,  it  would  be 
competent  to  grant  a  temporary  injunction  to  restrain  the  pro- 
ceedings until  the  next  term  to  give  the  party  an  opportunity  of 
making  his  application  to  the  court  rendering  the  judgment  for 
the  correction  of  the  mistake. • 

c.  By  Appeal.  —  An  appellate  court  will  not  concern  itself 
with  the  correction  of  a  mere  clerical  error  in  the  record  of  a 
judgment  of  a  lower  court.  An  appeal,  therefore,  is  not  the 
proper  remedy  for  the  correction  of  such  error.* 

founded  is  a  mere  clerical  error,  which  in  chancery  against  judgments  at  law 

may  be  corrected  by  simply  calling  the  which  have  been  rendered  contrary  to 

judge's  attention  to  it.     Mullan  v.  His  the  rights  of  the  parties,  where  there 

Creditors,  39  La.  Ann.  397.  was  neither  accident  nor  surprise  on 

1.  Cooper  V.  Butterfield,  4  Ind.  423.  the  part  of  the  defendant,  but  a  mis- 

This  was  a  bill  in  equity  to  restrain  the  take  on  the  part  of  the  court  as  to  the 

levy  of  an  execution  on  the  ground  of  right  of  the  case.     But  these  cases  will 

a  clerical  mistake  in  the  judgment  on  be  found  to  be  cases  in  which  the  court 

which    the    execution     was    founded,  either  had  no  jurisdiction  or  the  pro- 

The  court  said:    *'  If  the  entrji   were  ceedings  were  of  a  summary  nature, 

erroneous  the  court  which  rendered  the  *    *    «    But  we  do  unhesitatingly  say 

judgment  had  ample  power  to  correct  that  no  case  of  undoubted  authority 

it.     The  bill  alleges  no  reason,  and  the  can  be  found  in  which  a  court  of  chan- 

evidence  shows  none,   why  the  com-  eery  has  relieved  against  a  judgment 

plainant  below  could  not  have  availed  at  law  upon  the  ground  that  the  record 

himself  of  the  power  of  the  court  of  law  showed  a  different  form  of  judgment 

to  correct  the  mistake,  if  any  could  be  from   that  which  was  intended  to  be 

shown  to  exist,  according  to  the  usage  entered." 

and. practice  of  that  court.  He  might  8.  Cooper  v,  Butterfield,  4  Ind.  423. 
have  made  his  motion  for  that  pur-  See  also  article  Executions  Against 
pose,  and  if  improperly  overruled  this  Property,  vol.  8,  p.  475. 
court  was  open  to  him  to  revise  the  de-  8.  Bishop  Iron  Co.  v.  Hyde,  73 
cision.  A  court  of  chancery  will  not  Minn.  16,  wherein  the  court  said:  *'  It 
interfere  to  correct  a  clerical  mistake  is  sought  to  make  the  point  that  the 
made  by  the  clerk  in  the  entry  of  a  judgment  entered  by  the  clerk  in 
judgment  of  a  court  of  law,  nor  to  re-  favor  of  the  respondents  *  *  * 
strain  proceedings  for  the  enforcement  was  not  the  proper  one  to  enter 
of  such  judgment."  See  also  Shotten-  upon  the  order  sustaining  their  de- 
kirk  V,  Wheeler,  3  Johns.  Ch.  (N.  Y.)  murrer  to  the  defendant's  cross  bill. 
275;  Baker  v.  Morgan,  2  Dow  526;  The  error  complained  of  was  not  that 
State  Bank  v.  Young,  2  Ind.  171;  Ra-  of  the  court,  but  of  the  clerk,  and  the 
burn  V,  Shortridge,  2  Blackf.  (Ind.)  remedy  is  not  by  appeal  from  the  judg- 
480;  Jillett  V.  Union  Nat.  Bank,  56  Mo.  ment,  but  by  application  to  the  trial 
304.  And  see  generally,  as  to  equi-  court  to  have  the  judgment  corrected; 
table  relief  against  judgments,  article  and  unless  the  power  of  that  court  has 
Judgments,  vol.  11,  p.  1168.  been  thus  invoked,  this  court  will  not 

Error  in  Form  of  Judgmont.  —  In  State  consider  the  question  on  appeal  from 
Bank  tf.  Patterson,  8  Humph.  (Tenn.)  the  judgment."  See  also  Eaton  v. 
363,  which  was  a  bill  filed  to  correct  Caldwell,  3  Minn.  134;  Knappen  9. 
a  judgment  of  a  court  of  law,  it  was  Freeman,  47  Minn.  491;  Hall  v.  Mer> 
said:  "  It  is  not  denied  that  cases  may  rill,  47  Minn.  260;  Howard  v.  Rich- 
be  found  where  relief  has  been  granted  ards,  3  Nev.  128;  Kenney  t.  Apgar,  93 
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8.  To  Whom  Application  Kade  —  Own  lUUag  BMord.  —  An  amend- 
ment or  correction  of  a  record  should  be  made  by  the  court  whose 
record  it  is.* 

SvMMding  Omirt  —  But  a  court  succeeding  to  the  jurisdiction  of 
another  court  may  correct  the  record  of  the  latter  court.* 

N.  Y.  539;   Metz  V,  Bremood,  13  Tex.  ord  and  make  an  order  for  its  amend- 

394;   Snead  v,  Coleman,  7  Gratt.  (Va.)  ment  in  a  county  other  than  that  where 

300.  the  record  is.     Brooks  v,  Stephens,  100 

1.  Foster  v.  Woodfin,  65  N.  Car.  29,  N.  Car.  297. 

wherein  it  was  said:     "  One  court  can-  la  Anotiitr  Ctrrait. —  In    Chafee    v, 

not  alter  the  records  of  another,  as,  for  Rainey,  21  S.  Car.  11,  it  was  held  that 

example,  the  Superior  Court,  the  rec-  a  judge  may  direct  the  correction  of  a 

ords  of  the  Probate  Court,  except  in  clerical  error  in  the  record  of  a  cause 

the  exercise  of  its  appellate  and  super-  heard  before  him  in  one  circuit  after 

▼isory  power;  and  in  fact  not  then,  al-  he  has  entered  upon  the  duties  of  an- 

though  it    may  compel    the    inferior  other  term  in  another  circuit, 

court  to  make  the  alteration."  By   Juitlae   In    AnoflMr    Conrt.  —  In 

And  see  the  following  cases  where  Ramsey   v.   Cole,    84  Ga.  147,  it  was 

the  text  finds  support:  held   that    a    judgment   of    a  justice, 

QmtueHcut.  —  Perrin  v,  Sikes,  i  Day  offered   in    evidence    in    the   Superior 

fConn.)  19.  Court,  could  not  be   amended  by  the 

Indiana.  —  Latta  v.  GriflBth,  57  Ind.  justice   rendering   it,  then   present  in 

329;  Cooper  V,  Butterfield,  4  Ind.  424;  court. 

State  Bank  v.  Young,  2  Ind.  171;  Wil-  By  flams  Judge.  —  In  Oakley  v.  Coka- 

cox  V.  Majors,  88  Ind.  203.  lete,  6  N.  Y.  App.   Div.   229,  a  judge 

Kentucky,  —  Spalding  v.  Wathen,  7  other  than  the  one  who  tried  the  case 

Bush  (Ky.)  659;   Case  v.  Ribelin,  i  J.  granted  an  order  amending  the  judg- 

J.  Marsh.  (Ky.)  30.  ment  roll.     The  Supreme  Court  said: 

Massachusetts.  —  Somerville  v.  Fiske,  "  The   order   appealed   from   was  not 

137  Mass.  91.  made  by  the  same  judge  who  tried  the 

Minnesota,  ^-  Bishop     Iron     Co.     v.  cause.     It  amended   an   order  of  the 

Hyde,  72  Minn.  16,  Eaton  v,  Caldwell,  trial  judge  granting    an  extra  allow- 

3  Minn.  134;  Knappen  v.  Freeman,  47  ance,  and  also  the  judgment  roll,  by 

Minn.  491;  Hall  v.  Merrill,  47  Minn,  striking  therefrom  certain  recitals  as  to 

260.  admissions  made  upon  the  trial.    The 

/Nevada.  —  Howard    v.    Richards,   2  question  as  to  whether  these  recitals 

Nev.  128.  were  correct  or  not  could  best  be  deter- 

New  York,  —  Kenney  v.  Apgar,  93  mined  by  the  judge  before  whom  the 

N.  Y.  539;  Vail  V.  Smith,  4  Cow.  (N.  action  was  tried,  inasmuch  as  he  was 

Y.)  71.  still  on  the  bench ;  and  In  the  exercise 

Tennessee.  —  State  Bank  v.  Patterson,  of  a  sound  discretion  an  application  of 

8  Humph.  (Tenn.)  363.  this   kind   should   not  be   entertained 

Texas,  —  Metz  v,  Bremond,  13  Tex.  under  such  circumstances  by  another 

394.  judge  having  no  personal  knowledge 

Virginia,  —  Snead    v,    Coleman,     7  as  to  what  actually  occurred  upon  the 

Gratt.  (Va.)  300.  trial  and  compelled  to  depend  upon  the 

See  also  cases  cited  to  section  Amend-  conflicting  affidavits  of  interested  attor- 

ments  of  Record  in  article  Appeals,  vol.  neys.     It  would  be  different  if  the  trial 

2,  p.  301  et  seq.  judge  were  no  longer  capable  of  acting 

Out  of  Conn.  —  An  amendment  by  the  in  the  case,  for  then  the  application 
court  uf  a  judgment  after  the  last  ses-  would  necessarily  have  to  be  made  be- 
sion  of  the  court,  away  from  the  court  fore  some  one  else." 
house,  in  the  absence  and  without  the  8.  Risser  v.  Martin,  86  Iowa  392. 
consent  of  counsel  of  the  party  ad-  This  was  a  motion  in  a  District  Court 
▼ersely  affected  thereby,  is  void.  Hin-  for  a  judgment  nunc  pro  tunc.  It  ap- 
ton  V.  Virginia  L.  Ins.  Co.,  116  N.  peared  that  the  judgment  was  origin- 
Car.  22.  ally  entered  in  the  Circuit  Court  and 

&i  Another  Oounty*  —  By  consent  of  that  subsec^uent  to  the  entry  and  be- 

the  parties,  the  judge  of  a  court  may  fore   the  filing  of  the  motion  for  the 

hear  evidence  as  to  a  mistake  in  a  rec-  nunc  pro  tunc  entry  the  Circuit  Court 
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SoflMMor  of  Judge.  —  And  a  motion  to  correct  the  record  entry  of 
a  judgment  may  be  made  before  the  successor  in  office  of  the 
judge  rendering  the  judgment.* 

BpeeUl  Judge.  —  And  an  application  for  a  nunc  pro  tunc  entry  may 
properly  be  determined  by  the  special  judge  hearing  the  original 
cause.* 

3.  Time  of  Kaking  Application  —  a.  During  the  Term. — The 
power  of  a  court  during  the  term  at  which  a  record  is  made,  to 
amend  or  correct  it  so  as  to  make  it  speak  the  truth,  has  never 
been  questioned,  it  being  a  fiction  of  the  law  that  during  the  term 
at  which  any  judicial  act  is  done  the  record  remains  in  the  breast 
of  the  judges  of  the  court  and  therefore  alterable  as  they  may 
direct.* 

was  abolished  by  statute  and  its  juris-  See  also   Carroll  v.  Tompkins,  14  S. 

diction  passed  to  the  District  Court.  Car.  223;    Henlein  v.  Graham.  32  S. 

In  reviewing  the  action  of  the  District  Car.  303;  State  zr.Womack,  17  Tex.  237. 

Court  in  allowing  the  motion  for  the  Bnocassor  of  JusUos.  —  A  judgment  of 

nunc  pro  tunc  entry  the  Supreme  Court  a  justice  of  the  peace  may  be  corrected 

said:  '*  That  court  [the  District  Court]  by  his  successor  in  office  by  a  nunc pr$ 

now  has  all  the  power  which  the  Cir-  tunc  order  upon    proper    application, 

cult  Court  could  have  exercised  to  cor-  Gates  v.  Bennett,  33  Ark.  475. 

rect  its  records  and  enforce  its  orders  S.  Mayer  v.  Haggerty,  138  Ind.  628, 

and  judgments.      The  questions  pre-  wherein   it    was    said:    *'  The  spedal 

sented  are  therefore  to  be  determined  judge   was  peculiarly   the    person   to 

by  the  rules  which  would  have  been  whom  the  petition  for  a  if am^ /r^/vit^ 

applicable  had  the  proceeding  in  ques-  entry  and  the  motion  for  a  new  trial 

tion    been    originally  in  the  District  should  have  been  addressed.     He  was 

Court."    See  also  Garland  v,  Marx,  4  '  the  court  rendering  the   judgment,' 

Leigh  (Va.)  321,  note;  Foster  v.  Wood-  Rev.  Stat.  (1881).  §  Z064,  Burns's  Rev. 

fin,  65  N.  Car.  29.  Stat.  (1894),  §  1076.    '  When  the  regii- 

Stata  Court  Baooeeding  Tsnitoiial  Court.  lar  judge  yields  the  bench,  calls  in  a 

—  Where  a  judgment  was  rendered  in  special  judge,  and  duly  appoints  him 

a  territorial  District  Court  while  sitting  to  try  a  designated  cause,  the  special 

as  a  federal  court,  and  the  record  book  judge    thus    appointed  .  acquires   full 

in  which  such  judgment  was  entered  authority  over  the  cause    throughout 

was  transferred  to  the  United  States  all  of  its  stages.'     Perkins  v.  Hayward, 

Circuit  Court  upon  the  admission  of  124  Ind.  445.     Rev.  Stat.  (1881),  g  415, 

the  state  into  the  Union,  it  is  proper  Burns's  Rev.  Stat.  ^1894),  §  419,  pro- 

forthe  state  District  Court  which  under  vides  that  a  special  judge  '  shall  have 

the  enabling  act  had  succeeded  in  juris-  power    to    hear   and    determine   said 

diction  of  the  case  to  cause  such  judg-  cause  until  the  same  is  finally  disposed 

ment   to  be  entered  in   its  judgment  of.'    The  law  provides  for  the  motion 

book.     Work  v.  Northern  Pac.  R.  Co.,  for  a  new  trial  and  for  petitions  and 

13  Mont.  438.  orders  for  nunc  pro  tunc  entries,  and  to 

1.  Beam  v,  Bridgers,  iii  N.  Car.  269,  the  very  nature  of  things  no  one  else 

wherein  the  court  said:    **  We  thinlc  could  intelligentlv  dispose  of  them." 

that  bis  honor  had  power  to  make  the  See  generally  article  Judges,  vol.  11, 

record  express  truly  the  ruling  of  the  p.  780. 

court  and  the  action  taken  in  the  cause,  S.  Connecticut.  —  Wilkie   v.   Hall,  15 

and  to  hear  evidence  for  the  purpose  Conn.  37. 

of  ascertaining  the  facts,  and  if  fully  Idaho,  —  Moore  v.  Taylor,  i  Idaho 

satisfied  that  the  rulings  of  the  former  630. 

judge  were  not  correctly  put  in  writing,  Illinois,  —  Smith  v,  Vanderburg,  46 

and  that  the  record  does  not  truly  ex-  111.  34;    People  v.  Zane,  105  111.  662; 

press  his  judgment  on  account  of  some  Becker  v,  Sauter,  89  111.  596;  Stahl  v. 

inadvertence,    ^    *    *    his  honor  had  Webster,  11  111.  511. 

power    to    so    amend    the    judgment  Indiana,  —  Makepeace  v.  Lukens,  27 

*    *    *    as  to  make  it  speak  the  truth. "  Ind.  435. 
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b.  At  Subsequent  Term  — (i)  Rule  at  Common  Law.  —  But 

at  common  law  this  power  only  existed  during  the  term  or  while 
the  proceedings  were  in  fieri.  It  was  accordingly  held  that  after 
judgment  was  entered  and  the  term  had  passed  no  amendment  of 
the  record  could  be  made.* 

(2)  Rule  as  Changed  by  Statute.  —  To  relieve  from  the  rigor  of 

this  rule  statutes  were  enacted  authorizing  amendments  to  be 
made  at  any  time.^ 

Iowa,  —  Dawson  v,  Wisner,  11  Iowa  ner,  it  shall  be  amended  in  due  form, 

6;  Deere  v.  Nelson,  73  Iowa  186.  withoat  giving  advantage  to  the  party 

Kentucky,  —  Lockheart  v,  Trabue.  2  that  challengeth  the  same,  because  of 

Bibb  (Ky.)  25 1.  such  misprision.'*     It  being  held  by  the 

Maryland,  —  Anders  v,   Devries,   26  courts  that  this  statute  related  only  to 

Md.  222;  Burch  z/.  Scott,  I  Bland  (Md.)  proceedings     before     judgment,     and 

212.  there  being  much  question  as  to  the 

Nebraska.  —  Harris  v.  State,  24  Neb.  extent  proper  to  carry  it,  the  act  of  9 

803.  Edw.  v.,  Stat.  I,  c.  4,  after  reciting  the 

North  Carolina.  —  Wilson  v,  Myers,  former  statute,     declared    that    *'  the 

4  Hawlcs  (N.  Car.)  73.  king,  considering  the  diversity  of  opin- 

Ohio.  —  Torbet  v.  Coffin,  6  Ohio  33.  ions   which   had   been   upon   the  said 

Rhode  Island,  —  Bishop  v,  Aborn,  16  statute,  and  to  put  the  thing  in  more 

R.  I.  568.  open    knowledge,   had    ordained,    by 

Tennessee. — Clark  v.   Lary,  3  Sneed  authority     of     Parliament,    that     the 

(Tenn.)  77.  justices  before  whom  such  plea  or  rec- 

Texas,  —  McPherson  v.  Johnson,  69  ord  is  made,  or  shall  be  depending,  as 

Tex.  484;  Lane  v.  Ellinger,  32  Tex.  369.  well  by  adjournment  as  by  way  of 

Virginia.  —  Com.     v.     Winstons,     5  error,  or  otherwise,  shall  have  power 

Rand.  (Va.)  546;  Com.   v.  Cawood,   2  and  authority   to  amend   such  record 

Va.  Cas.  527.  and  process,  as  afore  is  said,  according 

West  Virginia.  —  Kelty  v.  High,  29  to  the  form  of  the  same  statute,  as  well 

W.  Va.  381;  Kingwood  Nat.  Bank  u.  after  judgment  in  any  such  plea,  rec- 

Jarvis,  26  W.  Va.  785;  Smith  v.  Knight,  ord.  or  process  given,  as  before  judg- 

14  W.  Va.  759,  Manion  v,  Fahy,  11  W.  ment,  as  long  as  the  same  record  and 

Va.  496.  process  is  before   them,  in  the  same 

Wyoming. — O'Keefe    v.    Foster,    5  manner  as  the  justices  had  power  to 

Wyoming  343.  amend  such  record  and  process  before 

United   States. — Ex  p.    Lange,    18  judgment  given,   by  force  of  the  said 

Wall.  (U.  S.)   163;    Barren  v.   Tilton,  statute  Edward  III.''     As  this  statute 

119  U.  S.  637;  Doggett  V.  Emerson,  i  confined  the  amendment  to  a  syllable 

Woodb.  &  M.  (U.  S.)  I.  or  letter  it  was  enacted  by  8  Henry  VI., 

England.  —  Hardy     v.     Cathcart,     i  c.  12,  that  **  the  king's  judges  of  the 

Marsh.  180.  courts  and  places  in  which  any  record. 

See  also  cases  cited  to  section  C47»/r<7/  process,   word,   pleas,    warrant  of  at- 

of  Court  over  Judgments  During  Term^  lornev,  writ,  panel,  or  return  which  for 

article  Opening,  Amending,   and  Va-  the  time  shall  be,  shall  have  power  to 

GATING  Judgments,  vol.  15.  p.  205.  examine     such     records,      processes, 

1.  Co.  Litt.  260a;  3  Black.  Com.  406;  words,    pleas,    warrants  of    attorney. 

Makepeace   v.    Lukens,   27    Ind.   435;  writs,  panels,  or  returns,  by  them  and 

Jenkins  v.  Long,  23  Ind.  460;  Bilansky  their  clerks,  and  to  reform  and  amend 

V.  State,  3  Minn.  427.  (in  affirmance  of  the  judgments  of  such 

8.  Statutory  Enaetmanti.  —  In  14  Edw.  records  and  processes)  all  that  which 

III.,  Stat.   I,  c.  6,  it  was  enacted  that  to  them,  in  their  discretion,  seemeth 

"  by  the  misprision  of  a  clerk,  in  any  to  be  misprision  of  the  clerks  therein, 

place   wheresoever  it   be,   no   process  *    *    *    so  that  by  such  misprision  of 

shall  be  annulled  or  discontinued  by  the  clerk  no  judgment  shall  be  reversed 

mistaking  in  writing  one   syllable  or  or  annulled.  Andif  any  record,  process, 

letter  too  much  or  too  little;    but  as  writ,  warrant  of  attorney,   return,  or 

soon  as  the  mistake  is  perceived,  by  panel  be  certified  defective,  otherwise 

challenge  of  the  party,  or  in  other  man-  than  according   to  the  writing  which 
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(3)  Present  Rule.  —  Accordingly,  the  rule  now  very  generally 
obtains  that  a  court  may  amend  its  record  with  respect  of  clerical 

errors  and  misprisions  as  well  after  the  term  as  during  it.^ 
Indeed,  it  has  been  said  that  as  between  the  original  parties  there 
is  no  limitation  as  to  the  time  in  which  amendments  may  be 

thereof    remaineth    in    the    treasury,  JCentucky,  —  Emison  v.  Walker,  (Kj. 
courts,  or  places  from  whence  they  are  1895)  31  S.  W.  Rep.  461;  Seilercr.  North- 
certified,  the  parties,  in  affirmance  of  ern  Banlc,  86  Ky.  128. 
the  judgments  of  such  record  and  pro-  Maine,  —  Lewis  v,  Ross,  37  Me.  230; 
cess,  shall  have  advantage  to  allege  Hall  f.  Williams,  10  Me.  281;  Limerick, 
that  the  same  writing  is  variant  from  Petitioner,  z8  Me.  183. 
the  said  certificate;  and  that  found  and  Maryland,  —  Graff  v.  Merchants,  etc., 
certified,  the  same  variance  shall  be  by  Transp.  Co.,  18  Md.  364;  Montgomery 
the  said  judges  reformed  and  amended  v.  Murphy,  19  Md.  578;  Craig  v.  Wroth, 
according  to  the  first  writing."    Make-  47  Md.  282. 
peace  v,  Lukens,  27  Ind.  435.  Massachusetts,  —  Rugg  v.  Parker,  7 

1.  Alabama,  —  Brown  v,    Bartlett,  2  Gray  (Mass.)  172;    Balch  v,   Shaw,  7 

Ala.  29;  Nabers  v,  Meredith,  67  Ala.  Cush.  (Mass.)  284. 

333.  Michigan,  —  Whitwell  v.   Emory,  3 

Arkansas,  —  Portisv.  Talbot,  33  Ark.  Mich.  84;  Emery  v.  Whitwell,  6  Mich. 

318;  McKnight  v.  Strong,  25  Ark.  214;  474. 

Green  v.  State,  19  Ark.  178;  King  v,  Minnesota, — McClure    v.    Brack,  43 

Clay,  34  Ark.  300;  Levy  v.  Inglish,  4  Minn.  305;    Nell  v.  Dayton,  47  Minn. 

Ark.  591.  257. 

California,  —  Swain    v,    Naglee,    19  Mississippi,  —  Graves    v,    Fulton,   7 

Cal.  127;  Hegeler  v.  Henckell,  27  Cal.  How.  (Miss.)  592. 

491;    San  Joaquin  Land,  etc.,  Co.   v,  Missouri, —  Koch   v,   Atlantic,  etc., 

West,  99  Cal.  345;  Egan  v,  Egan,   90  R.  Co.,  77  Mo.  354;  Hickman  v.  Barnes, 

Cal.  15;  Sheldon  v,  Gunn,  57  Cal.  40;  i   Mo.  156;  Evans   v,   Fisher,   26  Mo. 

Morrison  v,  Dapman,  3  Cal.  255.  App.  541;  Farley  v.  Cammann,  43  Mo. 

Colorado,  —  Pleyte  v,  Pleyte,  15  Colo.  App.  168;  L.  H,  Rumsey  Mfj^.  Co.  v, 

44;  Breene  v.  Booth,  6  Colo.  App.  140.  Baker,    35   Mo.    App.   217;    Hanly  v, 

Georgia,  —  Holman  v.  State,  79  Ga.  Dewes,  i  Mo.  16. 

155.  Montana,  — Y^itviA^XX    v,    O'Neal,   16 

Illinois,  —  Mitcheltree    v.  Sparks,   2  Mont.  303. 

111.  122;  Gillett  v.  Booth,  95  111.  183;  Nebraska,  —  Brownlee  v,   Davidson, 

Hogue  z/.  Corbit,  156III.  540;  Morrison  28   Neb.    785;  Becker  v,  Simonds,  33 

V,  Stewart,  21  111.  App.  113;  Davenport  Neb.  680. 

V,  Kirkland,  156  III.  169;  Dunham  v.  New     Hampshire,  —  Simmons     v. 

South  Park  Com'rs.  87  111.  185.  Goodell.  63  N.  H.  458. 

Indiana,  —  Hughes i*.  Hinds,  69  Ind.  New  York,  —  Hunt  v.  Grant,  19 
93;  Sidener  v.  Coons,  83  Ind.  183;  Wend.  (N.  Y.)  90;  Hart  c^.  Reynolds,  3 
Bales  V,  Brown,  57  Ind.  282;  Latta  v.  Cow.  (N.  Y.)  42,  note;  Lxppe  v.  Metro- 
Griffith,  57  Ind.  329;  Makepeace  v,  politan  El.  R.  Co.,  (Super.  Ct.)  10  N. 
Lukens,  27  Ind.  435;  Jenkins  v.  Long,  V.  Supp.  519. 

23  Ind.  460;    Burson  v,  Blair,  12  Ind.  North  Carolina,  —  McDowell  v.  Mc- 

371;    Silner  v,   Butterfield,  2  Ind.  24;  Dowell,  92  N.  Car.  227;  Mayo  v.  Whit- 

Lippencott  v.  Wygant,  2  Ind.  661;  Mc-  son,  2  Jones  L.  (N.  Car.)  231 ;  Strick- 

Manus  v,  Richardson,  8  Blackf.  (Ind.)  land   v,    Strickland,   95    N.   Car.  471; 

100;  Bales  V,  Brown,  57  Ind.  282;  Mor-  Brooks  v,  Stephens,  100  N.  Car.  297; 

gan  V,  Hays,  91  Ind.  132;  Sherman  v.  Griffin  v.  Hinson,  6  Jones  L.  (N.  Car.) 

Nixon,  37  Ind.  153;  Hannah  v,  Dorrell,  154;  Long  v.  Long,  85  N.  Car.  415.  . 

73  Ind.  465;  King  V.  Anthony,  2  Blackf .  Ohio,  —  Cleveland    Leader   Printing 

(Ind.)  131;  Fite  v.  Doe,  i  Blackf.  (Ind.)  Co.  v.  Green,  52  Ohio  St.  487. 

127;  Lambert  v,  Blackman,  i  Blackf.  Oregon,  —  Hicklin  v,  Marco,  64  Fed. 

(Ind.)  59;  Smith  v,   Myers,   5   Blackf.  Rep.  609;  Harvey  v.  Wait,  10  Oregon 

(Ind.)  223;  Miller  v,   Royce.  60  Ind.  117. 

189.  Pennsylvania,  —  Rhoads  v.  Com.,  15 

Kansas.  —  Birmingham     v,    Leon-  Pa.  St.  272;  Crew  v,  McCafferty,  124 

hardt,  2  Kan.  App.  513.  Pa.  St.  200. 
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allowed,  and  that  no  reason  suggests  itself  why  such  amendments 
may  not  be  made  at  any  time  so  long  as  anything  definite  and 
certain  remains  to  amend  by.^ 

Oamtim  Bx«rdMd  After  Tarm.  —  But  in  permitting  amendments  or 
corrections  after  the  term,  the  court  will  proceed  with  great 
caution,'  and  will  deny  relief  unless  application  for  amendment 
or  correction  is  made  promptly  after  the  discovery  of  the  mistake.* 

(4)  By  Consent.  —  A  record  may,  of  course,  be  amended  or  cor- 
rected at  a  subsequent  term  by  consent  of  all  the  parties.* 

c.  In  Vacation.  —  It  has  been  held  that  no  omission  from 
the  record  of  the  term  can  be  supplied  by  an  order  of  the  judge 
made  in  vacation,  except  by  a  proceeding  under  a  statute  grant- 
ing powers  to  judges  at  chambers.* 

Tennessee,  —  Ridge  way   v.   Ward,    4  Chapman   v,   Wilbur,   5    Oregon   299; 

Humph.  (Tenn.)  430.  Claason's  Appeal,  22  Pa.  St.  359;  Wil- 

Texas,  —  WhiUaker  r.  Gee,  63  Tex.  liamson  v,  Wright,  i  Tex.  Unrep.  Cas. 

436;  Cowan  V.  Ross,  28  Tex.  227.  711;  Russell  v.  U.  S..  15  Ct.  of  CI.  168. 

Virginia,  — Com,     r.    Winstons,    5  Three  Tears  Aft«r  JMieorerj  of  Xistaka. 

Rand.  (Va.)546;  Marrv.  Miller,  i  Hen.  —  In  Montgomery  v.  Merrill,  36  Mich. 

%,  M.  (Va.)  204.  97.  it  was  held  that  a  delay  of  three 

Wisconsin.  —  State  v,   Delafield,    69  years  after  the  detection  of  a  mistake 

I7is.  264;    Durning  v,   Burkhardt,  34  in  the  record  was  fatal  to  an  applica- 

Wis.  585.  tton  to  correct  the  mistake,  and  that 

United  States,  —  Nelson  v.  Barker,  3  the  delay  was  not  excused  by  the  fact 

McLean  (U.  S.)  379;  Cromwell  v,  Pitts-  that  the  judge  of  the  court  had  been  of 

borg    Bank,   2  Wall.   Jr.  (C.   C.)  569;  counsel  and  was  therefore  incompetent 

U.  S.   V,  Pearson,   5   Cranch  (C.   C.)  to  hear  the  application. 

95.  4.  People  V.  Hawes,  25  111.  App.  326, 

England,  —  Cradock   v.    Radford,  4  wherein  the  court  said:  "  The  records 

Mod.  371;  Hanckford  v.  Mead,  12  Mod.  of  a  court  are  not  so  far  closed  at  the 

384.  end  of  the  term  that  the  parties  may 

1.  Church  V.  English,  81  111.  442.  not  appear  at  a  subsequc^nt  term  and 

S.  McDonald  v,  Watkins,  4  Ark.  624;  by  agreement  authorize  the  court  to 

wherein  it  was  said:  "  We  look  upon  open  them  and  take  further  proceed- 

the   permitting  of  amendments   as  a  ings.     *    *     *     We    see    no    reason, 

power  which  should  be  exercised  with  either  in  law  or  public  policy,  why  any 

great  caution   and  delicacy  after  the  proceeding,    however  final   or  conclu- 

case  has  been  finally  disposed  of  and  sive,  where  the  rights  of  no  third  party 

that  court  adjourned,  lest  in  answering  have  intervened,  may  not  be  opened  by 

the  substantial  purposes  of  justice  it  the  court  where  all  the  parties  so  agree, 

might  lead  to  great  mischief  and  in-  and  the  court  be  thus  reinvested  with 

justice.**    See  also  Bobo  v.  State,  40  jurisdiction  to  take  further  proceedings 

Ark.  224;   Cleveland  Leader  Printing  therein."     See  also  Hewetson  v.  Chi- 

Co.  V,  Green,  52  Ohio  St.  487;  Dial  v,  cago,  172  111.  112;  Thompson  v,  HoUa- 

Holter,  6  Ohio  St.  228;  Hyde  v.  Curl-  day,  15  Oregon  34. 

ing,  10  Mo.  363.  6.  Hale  v.  Finch,  i  Wash.  Ter.  517; 

3.  Waters  v,  Engle,  53  Md.  179,  the  Hegeler  v,  Henckell,  27  Cal.  491.     See 

court  saying:  '*  Courts  are  studiously  also  Morris  v.  Coleman  County,  (Tex. 

averse  to  alter  or  change  the  records  Civ.  App.  1896)  35  S.  W.  Rep.  29.    And 

and  minutes  of  their  proceedings  after  see  generally    article  Chambers    and 

a  great  lapse  of  time."     See  also  Wilkie  Vacation,  vol.  4,  p.  339. 

V,   Hall,   15  Conn.    37;    Douglass    v.  Amendment    in  Vaeation.  —  Where  a 

Keehn,  78  Ind.  199;  Calef  v.  Parsons,  judge  in  vacation  undertakes  to  supply 

48  111.  App.  253;  Bonarv.  Gosney,  (Ky.  an  omission,  it  must  appear  on  the  face 

A^S)  30  S.  W.  Rep.  602;  Gray  v.  Sagi-  of  the  record  of  his  doings  that  he  acted 

naw Circuit  Judge.  49  Mich.  628;  Kurtz  within  the  statute  granting  powers  to 

V.  St.  Paul,  etc.,  R.  Co.,  65  Minn.  60;  judges  at  chambers.     Hale  v.   Finch, 

Rogers  v,  Rogers,  i  Paige  (N.  Y.)  188;  i  Wash.  Ter.  517. 
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d.  After  Issuance  of  Execution.  —  The  record  of  a  judg- 
ment may  be  corrected  after  the  issuance  of  an  execution  upon 
the  judgment.* 

e.  Pending  Appeal.  —  A  record  may  be  amended  or  corrected 
after  the  cause  has  been  transferred  to  a  superior  court  by  appeal 
or  writ  of  error  and  is  there  pending.* 

/.  After  Affirmance  on  Appeal.  —  A  judgment  may  even 
be  corrected  in  respect  to  misprisions  in  the  entry  of  it  after  it  has 
been  afHrmed  on  appeal.* 

g.  After  Change  of  Venue.  — The  fact  that  the  venue  of 
a  cause  has  been  changed  and  the  cause  tried  in  the  court  to 
which  it  was  changed  does  not  deprive  the  court  where  the  cause 

1,  California,  —  Fallon  v.  Brittan,  84  7  Cow.  (N.  Y.)  435;  Tillotsoo  v,  Cbeet- 
Cal.  511;  Rousset  v.  Boyle,  45  Cal.  64.     ham,  3  Johns.  (N.  V.)  93. 

Delaware.  —  State  v.  Walker,  3  Harr.  Pennsylvania.  —  Crutcher  v.  Com.,  6 

(Del.)  502.  Whart.  (Pa.)  340;    Smith  v.  Hood,  25 

Georgia.  —  Sanders  v.   Williams,  75  Pa.  St.  218. 

Ga.  283;  Dixon  v.  Mason,  68  Ga.  478;  Texas. — Cowan    v.   Ross,   28    Tex. 

Alexander  z^.  Troutman,  i  Ga.  469.  227;  Chestnutt  v.  Pollard,  77  Tex.  86; 

Pennsylvania.  —  Smith    v.   Hood,  25  De  Hymel  v.  Scottish- American  Mortg. 

Pa.  St.  218.  Co.,  80  Tex.  493;  Imlay  v.  Brewster,  3 

South  Carolina,  —  Patton  v,  Massey,  Tex.  Civ.  App.  103. 

2  Hill  L.  (S.  Car.)  475;  Gowan  v.  Gen-  Wisconsin.  •— StBiXit   v.   Delafield,  69 

try,"  32  S.  Car.  369.  Wis.  264. 

2.  Alabama.  —  Moody  v.  Keener,  9  United  States.  —  Marphy  v.  Stewart, 
Port.  (Ala.)  252;    Seymour  v.  Thomas  2  How.  (U.  S.)  263. 

Harrow  Co.,  81   Ala.  250;    Winston  v.  England. — Blakey  v.   Birmingham, 

Mitchell,  93  Ala.  554;    Dow  v.  Whit-  2  Stra.  1132;  Usher  v.  Dansey,  4  M.  ft 

man,  36  Ala.  604;  £x  p.  Henderson,  84  S.  94;  Williams  v.  Breedon,  i  B.  &  P. 

Ala.  36.  329;  Mellish  v.  Richardson,  7  B.  &  C. 

Ariansas.  —  Freel  v.  State,  21  Ark.  819,  14  E.  C.  L.  139;  Paddon  v.  Bart- 

226.  lett,  3  Ad.  &  El.  887,  30  E.  C.  L.  254. 

California.  —  Dreyfuss  v.  Tompkins,  Dedaion  Baaed  on  Qnettioiia  of  Ikct  — 

67  Cal.  339;    Rousset  v.  Boyle,  45  Cal.  In  New  VorJk,  after  an  appeal  to  the 

64;  Fallon  V.  Brittan,  84  Cal.  511.  Court  of  Appeals  has  been  perfected, 

Illinois.  —  Heintz   v.    Pratt,    54    111.  the  Supreme  Court  has  power  to  amend 

App.  616;  Tucker  V.  Hamilton,  108  111.  its  record  by  conforming  the  order  to 

464.  the  fact,  and  therein  stating  that  its 

Indiana.  —  Fite  v.    Doe,    i    Blackf.  decision  was  made  upon  questions  of 

(Ind.)  127.  fact  and  its  determination  in  that  re^ 

Iowa.  —  Becker  v.  Becker,  50  Iowa  spect    is    not  the  subject  of  review. 

139;    Maxon  v.  Chicago,  etc.,   R.  Co.,  Buckingham   v.   Dickinson,  54  N.  Y. 

67  Iowa  226;    Mahafly  v.  Mahaffy,  63  682;  Guernsey  v.  Miller,  80  N.  Y.  181. 

Iowa  55.  8.  Alabama.  —  Moody   v.  Keener,  9 

Kentucky.  —  Smith  v.  Todd,  3  J.  J.  Port.  (Ala.)  252. 

Marsh.  (Ky.)  299.  California.  —  Dreyfuss  v.  Tompkins, 

Massachusetts.  —  Clark    v.   Lamb,    8  67  Cal.  339;  Rousset  v.  Boyle,  45  Cal. 

Pick.  (Mass.)  415.  64;  Fallon  v.  Brittan,  84  Cal.  511. 

Michigan.  —  The  Ship  Milwaukie  v.  Indiana,  —  Conway  v.  Day,  79  Ind. 

Hale,  I  Dougl.  (Mich.)  306.  318. 

Missouri.  —  Harlan    v,    Moore,    132  Louisiana,  ^-  McClellan     Diy    Dock 

Mo.    483;     Exchange    Nat.    Bank    v.  Co.   v.  Farmers*    Alliance   Steamboat 

Allen,  68  Mo.  474;  Gamble  v.  Daugh-  Line,  43  La.  Ann.  258. 

erty,  71  Mo.  599.  New    York.  —  Corn   Exch.   Bank  9. 

New  Hampshire.  —  Owen  «/.  Weston,  Blye,   119  N.  Y.  414;    Genet  v.  Dela- 

63  N.  H.  599.  ware,  etc.,  Canal  Co.,  136  N.  Y.  217. 

New  York.  —  Graham  v.  People,  63  Pennsylvania.  —  Gourley  v.   Hess,  8 

Barb.  (N.  Y.)  468;  Stakes  v,  Campbell,  W.  N.  C.  (Pa.)  140. 
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originated  of  jurisdiction  to  amend  its  record  made  in  the  cause 
previous  to  the  change.^ 

4.  Hotice  of  Applioation  —  ^.  Necessity  of  Notice. — As  a 
general  rule,  an  application  to  amend  or  correct  a  record  should 
be  on  notice  to  the  adverse  party,  that  he  may  have  an  oppor- 
tunity to  appear  and  show  cause  against  the  proposed  alteration.' 

fViscoHsin.  —  Kennedy  t'.  Knight,  2i  v.  People,  40  111.  102;    Massachusetts 

Wis.  340.  Mat.   L.  Ins.  Co.  v.  Kellogg,  82  111. 

Mandate  ol  AppeUata  Conrt.  —  But  a  614;    Bryant  v.  Vix,  83  111.  11 ;  People 

trial  court  cannot  by  an  entry  nunc  pro  v.  Quick,  92  111.  580. 

tufu  amend  a  judgment  entered  by  it  Indiana.  —  Smith  v.  Myers,  5  Blackf. 

In  obedience  to  a  mandate  of  an  appel-  (Ind.)  223;    Bales  v.   Brown,  57  Ind. 

late  court.    Gamble  v,  Gibson,  19  Mo.  282;  Perkins  v,  Hayward,  132  Ind.  95. 

App.   531.     And  see  generally  article  Corwin  v.  Thomas,  83  Ind.  no;  Sher- 

Mandate  and  Procbedings  Thereon,  man  v.  Nixon.  37  Ind.  153. 

vol.  13,  p.  835.  loztfa,  —  Eisner  r.  Shrigley,  80  Iowa 

1.  Church   v.   English,   81    111.   442,  30. 

wherein  the  court  said'    **  Whether  it  Kansas,  —  Birmingham      v,      Leon- 

is  a  misprision  of  the  clerk  or  a  maU  hardt,  2  Kan.  App.  513. 

feasance,  the  court  has  power  at  all  Kentucky.  —  Seller  v.  Northern  Bank, 

times,  upon  notice  given,  to  reform  its  86  Ky.  128. 

records  so  as  to  make  them  speak  the  Maine.  —  Rockland    Water    Co.     v. 

truth.'*  Pillsbury,  60  Me.  427. 

After  Certlfloatloii  of  Jndgmant.  —  In  Michigan.  —  Montgomery  v.  Merrill, 

^/injaj  the  Circuit  Court  has  power  to  36  Mich.   97;    Green   v.   McCutcheon, 

correct  clerical  errors  in  the  entry  of  a  40  Mich.  244;    Whitwell   v.  Emory,  3 

judgment  rendered  by  it  even  after  the  Mich.  84. 

certification   of  such  judgment  to  th<*  Minnesota,  —  Berthold     v.    Fox,     21 

District  Court  as  provided  by  statute.  Minn.  51. 

Morris  v.  Bunyan,  58  Kan.  210.  Mississippi.  —  Graves    v.    Fulton,    7 

8.  Alabama.  —  Nabers    v.    Meredith,  How.  (Miss.)  592;  Poole  v.  McLeod,  c 

67  Ala.  333.  Smed.  &  M.  (Miss.)  391;  Russell  v.  Mc- 

Arkansas.  —  Martin   v.  State   Bank,  Dougall,  3   Smed.  &  M.  (Miss.)  234; 

20  Ark.  636;  Alexander  v.  Stewart,  23  Forbes  r.  Navra,  63  Miss.  i. 

Ark.   18;    Levy    v.   Ferguson   Lumber  Missouri.  —  Koch    r.   Atlantic,   etc., 

Co.,   51   Ark.   317;    King  v.  Clay,  34  R.  Co.,  77  Mo.  354. 

Ark.  291.  Nebraska.  —  Homan  v.  Hellman,  35 

California. — Chester    v.   Miller,    13  Neb.  414;    Brownlee  v.  Davidson,  28 

Cal.  558;  Matter  of  Ingram,  78  Cal.  586.  Neb.  785;  Grimes  v.  Grosjean,  24  Neb. 

Connecticut.  —  Weed     v.    Weed,     25  700. 

Conn.    337;     Wooster    v.    Glover,    37  New  Hampshire.  —  Remick   v.  But^ 

Conn.  315.  terfield,  31  N.  H.  70. 

Florida.  —  Hagler  v.  Mercer,  6  Fla.  New  York.  —  Yale  v.  Coddington,  21 

721.  Wend.  (N.  Y.)  175. 

Illinois.  —  Cook  v.  Wood,  24  111.  295:  Tennessee.  —  Carney    v.    McDonald, 

Means  v.  Means,  42  111.   50;    Swift  z'.  10  Heisk.  (Tenn.)  232. 

Allen,  55  III.  303;    Coughran  v.  Gutch-  Texas.  —  McNairy  v,  Castleberry,  6 

eus,  18  111.  390;  Church  v.  English,  81  Tex.  286;    Wheeler  v.  Goffe,  24  Tex. 

III.    442:     Dunham     v.    South     Park  660;    Cowan    v.    Ross,   28    Tex.   227; 

Com'rs,  87  111.  185;  Gillett  t'.  Booth,  95  Russell    v.   Miller,  40    Tex.   494;    De 

111.183;  Fielden  c^.  People,  128  111.  595;  Hymel   v.    Scottish- American    Mortg. 

Littlefield   v.   Schmoldt,   24    111.    App.  Co.,  80  Tex.  493. 

624;  Michael  v.  Mattoon,  172  111.  394;  West  Virginia,  —  Capehart  v.  Cun- 

Atkins  V.  Hinman,  7  111.  437;    Ives  v.  ningham,  12  W.  Va.  750. 

Hulce,  17  111.  App.  30;  Smith  v.  Wil-  Wisconsin,  —  Hill  v.  Hoover,  5  Wis. 

son,  26  111.  187;   Mains  v.  Cosner,  67  386. 

111.536;    Lill  V.  Stookey,  72  111.  495;  United  States.  —  Doggett  v.  Emerson, 

Goucher  v.  Patterson,  94  111.  525;  Mc-  i  Woodb.  &  M.  (U.  S.)  i. 

Kindley  v.  Buck,  43  111.  490;    McCor-  England.  —  Wallis  v.  Thomas,  7  Vet. 

mick  V,  Wheeler,  36  111.  114;  Wallahan  Jr.  292. 
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Katter  of  Form.  —  It  has,  however^  been  held  that  a  record  may  be 
corrected  with  respect  to  mere  matter  of  form  without  any  notice.* 

Amendment  by  Katter  of  Beoord.  —  And  in  jurisdictions  where  the 
doctrine  obtains  that  a  record  can  be  amended  only  by  some 
matter  of  record,  a  nunc  pro  tunc  entry  may  be  made  though  no 
notice  is  given  to  the  opposite  party.* 

Dulng  Tenn.  —  It  has  also  been  held  that  a  court  may  permit  an 
amendment  of  its  record  during  the  term  at  which  the  entry  was 
made  or  while  the  proceedings  are  in  fieri^  without  notice.* 

Entriee  Made  in  Vaeatlon.  —  Under  a  statute  providing  that  entries 
made  in  vacation  may  be  amended  at  the  next  term  of  the  court, 
no  notice  of  a  motion  to  set  aside  a  vacation  entry  need  be  served 
on  the  adverse  party.* 

Bommone  ae  Kotloe.  —  In   Indiana   a  Katnre  of  Error  Apparent  of  Beoord.  -^ 

summons    wiU    be  deemed  a    notice.  In  Emery  v,  WhitweU,  6  Mich.  474,  it 

Harris    v.  Tomlinson,   130    Ind.    426;  was  held  that  notice  of  an  application 

Gray  v.  Robinson,  90  Ind.  527.  to  amend  a  record  is  necessary  only 

Frenunption  of  Notloe.  —  Upon  review  where  the  nature  of  the  error  and  the 

by  an  appellate  court  of  proceedings  appropriate    amendment    depend    on 

by  a  lower  court  to  correct  one  of  its  matters  not  apparent  on  the  face  of  the 

judgments  after  the  term  at  which  it  record  but  shown  aliunde, 

was  rendered,  it  will  be  presumed  that  8.  Allen  v,  Bradford,  3  Ala.  281,  the 

notice  of  the  proceeding  was  given  to  court  saying:     ''A  judgment  nunc  pro 

the  adverse  party  unless  the  contrary  tunc  may  be  entered  though  no  notice 

is  shown.     Brownlee  v.  Davidson,  28  is  given  to  the  opposite  party.     *    *    * 

Neb.  785.  In  point  of  law  no  inconvenience  can 

Failure  to  Give  Kotioe — Effect  in  Col-  result  from  the  want  of  notice,  as  such 

lateral  Proceeding.  —  The    entry    of    a  judgments    are    always    founded   on 

nunc  pro  tunc  judgment  to  perfect  a  matter    of    record,  or   some  entry  or 

clerical  error    in    the    original  entry,  memorandum  in  the  cause,  and  cannot 

without  notice  to  the  adverse  party,  is  be  gainsaid  by  showing  to  the  court 

not  such  an'  error  as  will  render  the  extraneous  facts.     A    judgment   nunc 

judgment  void  or  as  can  be  taken  ad-  pro  tunc  is  merely  consummating  what 

vantage  of  in  a  collateral  proceeding,  the  court  had  ordered  or  but  imper- 

Mann   v,   Schroer,    50    Mo.   306.     See  fectly  performed,  and  as  it  has  a  retro- 

also  Bean  v.  Conway  Sav.   Bank,  64  spective  relation,  nothing  that  has  oc- 

N.  H.  350.  cured  post  factum  can  be  presented  ia 

1.  Balch   V.  Shaw,   7  Cush.  (Mass.)  opposition    to    it.'*     Citing    Fugua   v. 

282,  wherein  it  was  said:     "A  court  of  Carriel,  Minor  (Ala.)  170;  Clemens  v. 

record  need  not  give  notice  to  all  the  Judson,   Minor  (Ala.)    395.      See   also 

world  to  come  in  and  show  cause  why  Thomas  v,  Dumas,  30  Ala.  83;   Glass 

it  should  not  make  its  record  conform  v.  Glass,  24  Ala.  468;  Nabers  v.  Mere- 

to  the  truth  of   the  case.      Any  party  dith,  67  Ala.  333;  Bentley  v,  Wright,  3 

who  supposes  he  can  show  such  cause  Ala.  607. 

should  apply  to  the  court  to  have  the  8.  0*Conner  v,   Mullen,    ii   111.  57, 

record  set  aside  or  expunged,  after  it  wherein   it   was  said:     *'  During  the 

is  made.*'     See  also  Dickey  v,  Gibson,  term  that  judgment  is  rendered  and 

113  Cal.  26:  McClellan  «/.  Binkley,  78  while  the  record  is  before  the  court  an 

Ind.   503;    Lewis  v.  Ross,  37  Me.  234;  amendment    •    *    *    could    properly 

Nave  V.  Todd,  83  Mo.  601;    Loring  v.  be  made  without  special  notice  to  the 

Groomer,    no     Mo.    632;     Emery    v,  opposite  party,  as  he  is  then  in  court.** 

Berry,  28  N.  H.  473;  Mann  v.  Brooks,  See  also  McClellan  v.  Binkley,  78  Ind. 

7  How.  Pr.  (N.  Y.  Supreme  Ct.)  449;  503;  Cox  r.  Dill,  85  Ind.  334;  Stout ». 

Giles  V,  Pratt,  i  Hill  L.  (S.  Car.)  239;  Duncan,  87  Ind.  383;  Chicago,  etc.,  R. 

Ashmore  v,  Charles,   14  Rich.   L.  (S.  Co.  v,  Johnston,  89  Ind.  88. 

Car.)  63;  Chafee  r.  Rainey,  21  S.  Car.  4.  Carpenter  v,  Zuver,  56  Iowa  390, 

II :    Odell  V.  Reynolds,  70  Fed.  Rep.  in  which  case  the  court  said:    "The 

656.  plaintiff  was  advised  by  the  law  that 
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b.  Requisites  of  Notice.  —  The  notice  given  of  a  motion  to 
amend  a  record  must  be  a  reasonable  one.* 

c.  To  Whom  Notice  Given.  —  The  notice  should  be  given 
to  all  persons  interested  in  the  record  entry,*  and  only  such  per- 
sons can  be  heard  in  opposition  to  the  granting  of  the  application.* 

d.  Appearance  as  Waiver  of  Notice.  —  The  appearance  of 
the  adverse  party  to  a  motion  to  amend  or  correct  a  record  is  a 
waiver  of  the  notice  to  amend.* 

5.  Bequiflites  of  Applioatioil  —  Veoeieity  of  Formal  Pleading!.  —  In 
proceedings  to  amend  or  correct  a  record,  formal  pleadings  are 
not,  it  would  seem,  required.* 

the  vacation  entry  which  he  had  ob-  to  the  party  himself,  as  the  connection 

tained  was  subject  to  the  action  of  the  of  the   solicitor  with  the  case  termi- 

court  at  the  next  term.     He  could  not  nated  with  the  final  decree.     See  also 

place  such  an  entry  upon  the  records  Berthold  v.  Fox,  21  Minn.  51.     But  see 

and  then  withdraw  from  the  court  so  McNairy   v.  Castleberry,  6  Tex.  286, 

as  to  deprive  the  court  of  jurisdiction  wherein  it  was  held  that  the  attorney 

to  pass  upon  the  correctness  of  the  en-  who  filed  a  petition  for  a  writ  of  error 

try.     For  all  purposes  connected  with  was  the  attorney  of  record  for  the  pur- 

the  approval  of  the  entry  he  must  be  pose  of  receiving  notice  of  a  motion 

regarded  as  in  court  and  subject  to  its  to  amend  the  judgment, 
jurisdiction,  until  final  action  is  taken."        Failure  to  Votify  All  Interested  Partlee. 

1.  Beasonableneit  of  Notiee.  —  In  Latta  —  A  party  having  appeared  to  a  moi  ion 
V.  Griffith,  57  Ind.  329,  notice  of  a  pro-  for  a  nunc  pro  tunc  entry  cannot  object 
ceeding  to  amend  was  given  to  the  de-  that  notice  of  such  motion  was  not 
fendant  by  service  of  summons  in  a  served  upon  other  interested  persons, 
county  adjoining  that  wherein  the  ac-  Meranda  v.  Spurlin,  100  Ind.  380. 
tion  was  pending,  four  days  prior  to  8.  Berthold  v.  Fox,  21  Minn.  51. 
the  term  at  which  it  was  to  be  heard.  Porchaser  nnder  Decree  of  Foreolofnre. 
It  was  held  that  the  notice  was  reason-  —  In  Runnels  v,  Kaylor,  95  Ind.  503, 
able.  it  was  held  that  neither  the  purchaser 

In  McNairy  v.  Castleberry,  6  Tex.  '  of  land  under  a  decree  of  foreclosure 
286,  notice  was  given  that  a  motion  to  nor  his  assignee  had  any  standing  to 
amend  a  judgment  would  be  made  make  a  motion  to  correct  the  descrip> 
after  three  days,  but  the  motion  was  tion  of  the  land  directed  to  be  sold, 
made  on  the  next  day  after  the  notice  Principal  and  Bnrety.  —  In  Walker  v, 
was  given,  and  was  decided  on  the  Scott,  29  Ga.  392,  judgment  was  en- 
same  day.  It  was  held  that  the  notice  tered  up  against  A  as  principal  and  B 
was  not  reasonable.  as  surety,   C,   another    surety,    being 

Notice  by  Potting.  —  In  Swift  v.  Allen,  omitted  through  inadvertence.     It  was 

55  111.  303,  it  was  held  that  notice  of  an  held,  upon  a  motion  to  amend  the  judg- 

application   to  amend   a  final    decree  ment  so  as  to  include  C,  that  A  was  not 

posted  on  the  door  of  the  court  house  entitled  to  notice, 

in  the  county  in  which  the  suit  had  4.  Graves  v,  Fulton,  7  How.  (Miss.) 

been  pending  will  not  avail.         .  592;  Shirley  z'.  Conway,  44  Miss.  434; 

Notice  to  Defendant  in  Prison.  —  Notice  Elliott  v,  Plattor,  43  Ohio  St.  198.    See 

to  a  defendant  while  in  prison  on  con-  generally  article  Appearances,  vol.  2, 

viction  of  manslaughter,  of   proceed-  p.  639. 

ings  by  the  state  to  obtain  a  nunc  pro  Speelal  Appearance  —  But  notice  of  a 

tunc  entry  amending  the  record,  is,  from  motion  for  the  correction  of  a  judgment 

the   necessity   of   the   case,   sufilcient.  is  not  waived  by  a  special  appearance 

Walker  v.  State,  102  Ind.  502.  challenging  the  jurisdiction  for  want 

2.  Martin  v.  State  Bank,  20  Ark.  636.  of    notice.     Perkins    v.  Hay  ward,  132 
Notiee    to    Attorney.  —  In    Swift    v.  Ind.  95. 

Allen,  55  111.  303,  it  was  held  that  no-        6.  Bales    v.    Brown,    57    Ind.    282, 

tice  of  an  application  to  amend  a  final  wherein  it  was  said:  '*  This  proceeding 

decree  served  on  the  solicitor  of  the  is  simply  a  motion  made  upon  notice 

opposite  party  was  not  good  as  notice  to  the  opposite  parties.    *    *    *    Such 
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StrietneM  Hot  Beqnirod.  —  Accordingly  no  great  strictness  is  required 
in  the  preparation  of  a  motion  or  petition  for  the  amendment  or 
correction  of  a  record.  It  is  a  sufficient  compliance  with  the 
requirements  of  the  law  if  the  motion  or  petition  specifies  with 
reasonable  certainty  the  relief  sought  and  the  grounds  upon  which 
it  is  founded.* 

6.  Parties  to  Application  —  Parties  of  Booord.  —  An  amendment  or 
correction  of  a  record  should  be  made  only  at  the  instance  of  a 
party  to  the  record.* 

7.  Hearing  and  Determination  of  Application  —  a.  Discretion 
OF  Court.  — Though  the  court,  as  has  been  seen,  has  plenary 
power  over  its  records  in  respect  of  the  correction  of  errors 
therein,  the  correction  of  errors  in  a  record  does  not  follow  as  of 
course.  The  matter  rests  in  the  court's  sound  discretion,  and 
corrections  and  amendments  will  be  allowed  or  refused  as  shall 

a  notice  does  not  contemplate  adver-  Keehn,  78  Ind.  199;  Conway  v.  Day, 

sary  pleadings  like  an  original  civil  79  Ind.  318. 

action.  Itisauxiliary  to  the  preceding  8.  Runnels  «/.  Kaylor,  95  Ind.  503. 
record  in  the  case,  and  not  an  inde-  In  this  case  the  trial  court,  at  the  in- 
pendent  suit."  See  also  the  following  stance  of  a  purchaser  under  a  decree  of 
cases:  Good  wine  v,  Hedrick,  29  Ind.  foreclosure,  granted  a  motion  to  cor- 
383;  Lattav.  Griffith,  57  Ind.  329;  Har-  rect  the  description  of  the  land  directed 
ris  V,  Tomlinson,  130  Ind.  426;  Doug-  to  be  sold,  and  the  Supreme  Court,  re- 
lass  V,  Keehn,  78  Ind.  199;  Urbanski  versing  the  judgment  granting  the  mo- 
V.  Manns,  87  Ind.  585;  Blizzard  v.  Bliz-  tion,  said:  **  The  final  order  entered  in 
zard.  40  Ind.  344;  Hebel  v.  Scott,  36  this  proceeding  can  not  be  sustained  for 
Ind.  226;  Newhouse  v,  Martin,  68  Ind.  several  reasons.  First,  because  the  ap- 
224.  plication  was  not  made  by  or  on  behalf 

1.  Harris  v.  Tomlinson,  130  Ind.  426.  of  the  judgment  plaintiff,  who  was  in 

Asking  Beversal  of  Entry.  —  But  a  mo-  some  way  a  necessary  party  to  the  pro- 

tion  merely  to  vacate  and  set  aside  an  ceeding.     *    *    *      Second,      because 

alleged  erroneous  entry  has  been  held  such  a  mistake  as  that  alleged  in  the 

not  to  be  a  proper  one.    The  motion  motion  cannot  be  corrected  upon  the  ap- 

should  be  to  reverse  the  erroneous  en-  plication  of  the  purchaser  under  the 

try  and  make  the  correct  entry  nunc  decree  of  foreclosure  or  his  assignee." 

pro  tunc.     Martin   v.   State   Bank,   20  See  also  Urbanski  v.  Manns,  87  Ind. 

Ark.  636;  King  v.  State  Bank,  9  Ark.  585,  wherein  it  was  held  that  the  only 

185.  proper  parties  to  a  motion  for  an  entry 

Saffidenoy  of  Affidavit.  —  An  affidavit  nunc  pro  tunc  were  the  parties  to  the 

on  a  motion  under  Code  Civ.  Pro.  Neb.,  original  cause,  and  if  others  were  made 

§  602,  subdiv.  3,  to  correct  the  journal  parties  thereto,  as  sureties  on  a  bond 

entry  of  a  judgment,  so  as  to  disclose  given   to    release    attached    property, 

that  the  stipulation   upon   which   the  their  rights  would  not  be  affected  by  a 

judgment  was  rendered  was  made  be-  proper  entry. 

tween  the  attorneys  of  the  plaintiff  and  Conteior  of  Jndgmont.  —  In  proceed- 
the  attorney  of  one  of  the  defendants,  ings  to  reform  the  entry  of  a  judgment 
and  not  by  the  parties  themselves,  is  in-  by  confession  and  make  it  conform  to 
sufficient  if  it  alleges  only  that  the  the  facts,  by  an  entry  nunc  pro  tunc^  it 
affiant  '*  did  not  consent,  in  person  or  is  not  necessary  to  make  the  party  con- 
by  attorney,  to  having  any  judgment  fessingthe  judgment  a  party  to  the  pro- 
rendered  against  him  in  the  cause,  by  ceedings.  Turner  v,  Christy,  50  Mo. 
stipulation  or  otherwise."  Hogue  v,  145. 
Ogle,  51  Neb.  223.  Ctorreotion  of  Formal  Emr. —  In  Balch 

Maimer  of  Bailing  Otjeetioiis.  —  In  In-  v.  Shaw,  7  Cush.  (Mass.)  282,  it  was 

diana  objections  to  a  proceeding  to  cor-  held  that  there  need  be  no  parties  to  a 

rect  a  record  should  be  made  by  motion  proceeding  to  correct  a  formal  error  in 

to  quash  or  to  dismiss.     Douglas^  v.  a  record. 
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most  conduce  to  the  furtherance  of  justice  under  the  peculiar 
circumstances  of  each  case.^ 

b.  Matters  Determinable.  —  On  the  hearing  of  a  motion 
to  amend  a  record,  no  question  other  than  the  granting  or  refus- 
ing of  the  motion  should  be  determined.* 

c.  Imposition  of  Terms.  —  In  granting  a  motion  to  amend  or 
correct  a  record  the  court  may  impose  such  terms  as  justice  seems 
to  require.* 

OMti  of  Frooaodlng.  —  The  terms  usually  imposed  are  the  costs  of 
the  proceeding.* 

1.  Wendell  v.  Mugridge,   19  N.  H.  guardian's  sale,  but  could  only  order 

109.  wherein  it  was   said:  '*  There  is  the  entry  to  be  made  or  refuse  it. 

no  doubt  of  the  power  of  the  court  to  8.  Weed    v.    Weed,   25    Conn.    337, 

make  amendments  of  its  records  when-  wherein  the  court  said:  **  An  applica- 

ever  there  is  any  error.     *    *    *    But  tion  for  the  correction  of  a  mistake  in 

all  amendments  are  in  the  discretion  a  record  is  very  much  like  an  applica- 

of  the  court,  and  are  not  to  be  made  if  tion  for  a  new  trial,  resting  in  some 

injustice  would  thereby  be  done  to  any  measure  in  the  discretion  of  the  court, 

one."     See  also   Kaufman  v.   Shain,  And  if  the  court  sees  that  by  granting 

III  Cal.   16;  Rugg  V.  Parker,   7  Gray  the  prayer  of  the  application  it  would 

(Mass.)  172;    Sexton  v.  Bennett,  (Su-  give  the  applicant  an  undue  advantage 

preme  Ct.)  17  N.  Y.  Supp.  437;  Granite  over  his  opponent,  it  may  withhold  the 

State    Provident  Assoc,  t/.   McHugh,  exercise  of  its  power  unless  the  appli- 

(Supreme  Ct.)    34    N.   Y.   Supp.   341;  cant  will  consent  to  do  justice  to  the 

Shottenkirk  v.  Wheeler,  3  Johns.  Ch.  opposite   party."     See  also   Eagan  v» 

(N.  Y.)  275;  Borer  v.  Chapman,  119  U.  Moore,  11  Daly  (N.  Y.)  199;  Holmes  v. 

S.  587.  Remson,  2  Cow.  (N.  Y.)  410;  Jones  v, 

"A  Kuio  Fro  Tmo  Order  should  be  Newton,  (Supreme  Ct.)  47  N.  Y.  St. 
granted  or  refused  as  justice  may  re-  Rep.  217  Shottenkirk  v.  Wheeler,  3 
quire  in  view  of  the  circumstances  of  Johns.  Ch.  (N.  Y.)  275;  Coster  v  Phce- 
the  particular  case."  Mitchell  v.  Over-  nix,  7  Cow.  (N.  Y.)  524;  Morris  v.  Cole- 
man, 103  U.  S.  62.  man  County,  (Tex.  Civ.  App.  1896)  35 

Beriew  on  Appeal.  —  Where  upon  a  S.  W.  Rep.  29. 

writ  of  recordari  judgment  was  ren-  In  Texas   the  costs  of  a  proceeding 

dered  against  the  plaintiff  in   the  re-  under  the  statute  to  correct  in  vacation 

cordari,  and  the  clerk  entered  the  judg-  a  clerical  mistake  in  a  judgment  may 

ment  against  the  sureties  only  for  the  properly  be  taxed  against  the  person 

costs,  and  the  court  at  a  subsequent  resisting      the      proposed    correction, 

term  directed  that  the  judgment  should  Morris  v.  Coleman  County,  (Tex.  Civ. 

be  entered  nunc  pro  tunc  against  the  App.  1896)  35  S.  W.  Rep.  29. 

sureties  for  the  debt  as  well  as  the  Befosal  to  Permit  GonWion.  ->  Where 

costs,  it  was  held  that  the  court   had  a  mistake  of  the  clerk  in  entering  judg- 

the  power  to  do  so  if  in  its  discretion  it  ment  for  the  plaintiff  was  not  discov- 

thought  it  right,  and  that  the  Supreme  ered  until  after  the  judgment  roll  was 

Court  could  not  revise  such  discretion-  filed,  the  judgment  paid,  and  satisfac- 

ary  action.     Brady  v,  Beason,  6  Ired.  tion  entered,  and  the  defendant  refused 

L.  (N.  Car.)  425.  to  correct  it,  it  was  held,  on  the  plain- 

SL  Uland  v.  Carter,  34  Ind.  344.  This  tiff's  motion,  that  unless  the  defendant 
was  a  motion  by  a  guardian  for  an  en-  paid  the  deficiency,  all  proceedings  sub- 
try  nunc  pro  tunc  in  the  record  of  a  pro-  sequent  to  the  rule  for  interlocutory 
ceeding  brought  by  him  for  the  sale  of  judgment  should  be  vacated,  the  record 
certain  real  estate  of  his  ward,  so  that  of  assessment,  judgment,  and  satisfac- 
the  record  would  show  the  filing  of  an  tion  taken  off  the  files  and  canceled, 
additional  bond,  the  order  of  sale,  the  and  the  damages  reassessed,  allowing 
deed,  and  approval  thereof,  these  por-  to  the  defendant  credit  for  sums  paid, 
tionsof  the  proceeding  not  being  shown  Mechanics*  Bank  v.  Minthorne,  19 
by  the  record.  It  was  held  that  on  such  Johns.  (N.  Y.)  244. 
motion  the  court  could  not  decide  upon  4.  Holmes  v,  Remson,  2  Cow.  ^N.  Y.) 
the  validity  of  the  title   under  such  410;  Coster  v.  Phoenix,  7  Cow.  (N.  Y.) 
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d.  Application  in  Original  Cause.  —  A  motion  for  the 
amendment  of  a  record  should  be  made  in  the  original  cause,  and 
will  not  be  entertained  in  a  collateral  proceeding." 

e.  Second  Application.  —  On  the  overruling  of  a  motion  to 
correct  a  clerical  misprision  in  a  record  the  remedy  is  by  appeal, 
and  not  by  a  renewal  of  the  motion.* 

/.  Appeal  from  Determination.  —  An  appeal,  it  would 
seem,  lies  from  an  order  allowing  or  refusing  an  amendment  or 
correction  of  the  record.* 

8.  Soiurces  of  Amendment  or  Correction  —  a.  Matter  of  Record. 
—  Concerning  the  evidence  upon  which  it  may  be  found  that 
suggested  judicial  action  was  previously  taken,  the  cases  are  very 
discordant.  In  many  jurisdictions  it  is  held  that  a  record  can  hi 
amended  or  corrected  only  by  some  matter  of  record  or  matter 
quasi  of  record,*  or,  as  it  is  sometimes  stated,  where  there  is  some- 

524;  Yale  V.  Coddington,  21  Wend.  (N.  Stone,  92  Mich.  298;  NeU  v,  Dayton, 

Y.)  175.  47  Minn.  257;  Beam  v,  Bridgers,  11 1 N. 

Coiti  of  Trial  of  Action.  —  In  Jones  v.  Car.  269. 

Newton,  (Supreme  Ct.)  47  N.  Y.  St.  Keoenity  of  AppeaL  —  Where,  after 

Rep.  217,  it  was  held  that  where  the  appeal,  the  record  is  found  10  be  im- 

party  moving  for  the  amendment  of  perfect,  and  proceedings  are  begun  in 

the  record  had  been  guilty  of  laches  the  trial  court  for  its  amendment  nunc 

which  had  rendered  the  trial  of  the  ac-  pro  tunc^  there  must  be  an  appeal  from 

tion  abortive,  he  should  be  required  as  the  order  making  the  amendment  to 

a  condition  of  granting  the  amendment  bring  in  review  the  sufficiency  of  the 

to  pay  the  costs  of  such  trial  and  of  the  evidence    to    sustain    it.      Walker   v. 

appeal  therein.  State,  102  Ind.  502. 

Indonement  on  Ezeoatloii.  —  In  W eed  Veoanity  of  Motion  for  Kew  Trial.  —  In 

V,  Weed,  25  Conn.  345,  as  a  condition  Harris  v.  Tomlinson,  130  Ind.  426,  it 

to  correcting  a  mistake  in  the  record  was  held  that  a  motion  for  a  new  trial 

the  petitioner  was  required  to  indorse  was  not  necessary  to  bring  up  for  re- 

on  the  execution  a  sum  improperly  in-  view  an  order  correcting  a  record;  the 

eluded  in  the  judgment.  court  saying,  with  reference  to  the  mo- 

1.  Clark  V,  Digges,  5  Gill  (Md.)  109,  tion  to  correct,  that  '*  there  was  in  a 

wherein  it  was  held  that  a  motion  to  strict  sense  no  trial,  but  simply  a  hear- 

correct  a  judgment  would  not  be  en-  ing  of  the  motion,  and  all  that  was  re- 

tertained  in  a  proceeding  by  scire  facias  quired  to  bring  forward  the  proceedings 

to  revive  the  judgment.  for  review,  as  a  part  of  the  original 

Application  Auxiliary  to  Original  Ao-  case,  was  a  bill  of  exceptions  contain- 

tion.  —  In    Harris    v.   Tomlinson,    130  ing  the  evidence  and  showing  the  ml- 

Ind.  426,  it  was  held  that  an  applica-  ings  made  by  the  court,  with  proper 

tion  for  a  nunc  pro  tunc  order  was  not  exceptions." 

a  proceeding  separate  and  distinct  from  4.  Alabama.  —  Metcalf  v,  Metcalf,  19 

the  original  action,   but  was  merely  Ala.  319;  Lilly  v,  Larkin,  66  Ala.  122; 

auxiliary  thereto.    See  also  Bales  v.  Browderf.  Faulkner,  82  Ala.  257;  Allen 

Brown,  57  Ind.  282.  v.  Bradford,  3  Ala.  281;  Dabney  v.  Mtt- 

8.  Bonar  v.  Gosney,  (Ky.  1895)  30  S.  chell,  54  Ala.  iq8;  Bruce  v.  Strickland, 

W.  Rep.  602.  47  Ala.    192;    Benford   v.  Daniels,  13 

8.  Walker    v.   State,    102  Ind.    502;  Ala.   667;     Bondurant    v.   Thompson, 

Harris  v,   Tomlinson,    130  Ind.  426;  15   Ala.  202;    Thompson  v.   Miller,  2 

Douglass  V.  Keehn,  71  Ind.  97,  78  Ind.  Stew.  (Ala.)  470;  West  v,  Galloway,  33 

199;  Uland  V,  Carter,  34  Ind.  344;  Bales  Ala.  306;  Summersett  v.  Summerseit, 

V.  Brown,  57  Ind.  282;  Conway  v.  Day,  40  Ala.  596;  Kemp  v.  Lyon,  76  Ala.  212; 

79  Ind.  3t8;  Morgan  v.  Hays,  91  Ind.  Smith  v.  Branch  Bank,  5  Ala.  28;  Lein- 

£32;  Hamilton  v.  Burch,  28  Ind.  233;  kauff  v.  Tuskaloosa  Sale,  etc.  Co.,  105 

Williams  v.  Henderson,  90  Ind.   577;  Ala.  328;  Harris  v.  Martin,  39  Ala.  556; 

Seig  V.  Long,  72  Ind.  18;  Tucker  v.  Lee  v.  Houston,  ao  Ala.  301 ;  Kitchen  9. 
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thing  in  the  record  to  amend  by.' 
Fuol  SridoBM.  —  In  such  jurisdictions  parol  testimony  will  not  be 

Moye,  17  Ala.  143;  Kidd  v,  Montague,  court  required  bylaw  to  be  kept  by  the 

19  Ala  619;  Saltmarsh  v.  Bird,  19  Ala.  clerk,   and  the  entries   in   it  may  be 

665;  Hudson  V.  Hudson,  20  Ala.  364;  looked  to  as  showing  the  orders  taken 

Moore  v.  Lesueur,  33  Ala.  237;  Brown  by  the  court,  and  are  sufficient  evidence 

t.   Bartlett,  2  Ala.  29;   Armstrong  v.  to  authorize  the  rendition  of  judgment 

Robertson,  2  Ala.   164;  Pettus  v.   Mc-  nunc  pro  tunc,     Yonge  v.  Rroxson,  23 

Clannahan,  52  Ala.  55.  Ala.  684. 

California,  —  Dreyfuss  r.  Tompkins,  Stenographer's  Votes.  —  The  notes  of 

67  Cal.  339;  Roussei  v,  Boyle,  45  Cal.  a  shorthand   reporter  appearing  in  a 

64;  Morrison  v,  Dapman,  3  Cal.  255;  case    by  express  appointment  of  the 

Leviston   v.  Swan,  33  Cal.  480;  Bost-  parties,  and  recognized  by  the  court  as 

wick  V,  McEvoy,  62  Cal.  496;  Menzies  the    reporter    for  that  case,   may  be 

V,  Watson,  105  Cal.  109;   San  Joaquin,  treated  as  a  proper  minute  of  the  court 

Land,  etc,,  Co.  v.  West,  99  Cal.  345.  upon  which  to  base  an  amendment  of 

Georgia,  —  Pitman  v.  Lowe,  24  Ga.  the  record.     Sullivan  v.  Eddy,  154  111. 

429;  Gay  V.  Cheney,  58  Ga.  304.        .  199. 

Illinois,  —  Co  ugh  ran  v,  Gutcheus,  18  Written  Opinion.  —  A   nunc  pro  tunc 

111.  390;  Ellis  V,   Ewbanks,  4  111.  190:  entry   may    be   made   on    the   written 

Robinson  V.  Brown,  82  111.  279;  Horner  opinion  of  the  judge,  where  he  is  re- 

V.  Horner,  37  111.  App.  199  quired  to  file  such  an  opinion.     State 

Iowa.  —  Giddings    v,    Giddings,    70  v.    Mobile,   24  Ala.  701:    Ximenes  v, 

Iowa  486;  Jones  v.  Field,  80  Iowa  281.  Ximenes,  43  Tex.  464. 

Kentucky.  —  Bennett  v,  Tiernay,  78  The  Word  "Dinnissed"  found  opposite 

Ky.  580;  Long  v.  Gaines,  4  Bush  (Ky.)  the  case  on  the  docket  of  the  judge,  in 

354:  Norton  v.  Sanders,  7  J.  J.  Marsh,  his  handwriting,  will  not  of  itself  be 

(Ky.)  12;    Stephens    v.   Wilson,   14  B.  sufficient  to  authorize  an  amendment 

Mon.  (Ky.)7i;  Finnell  v.  Jones,  7  Bush  of  the  judgment  at  a  succeeding  term 

(Ky.)  359.  so  as  to  make  the  defendant  liable  for 

Mississippi,  —  Shackelford   v.    Levy,  costs.     Brown  v,  Bartlett,  2  Ala.  29. 

63  Miss.  125;  Burney  r.  Boyett,  1  How.  \,  Arkansas,  —  Portis   v,   Talbot,   33 

(Miss.)  39;    Dickson  v,   Hoff,   3  How.  Ark.  218. 

(Miss.)  165 ;    Russell  v,   McDougall,  3  California,  —  De  Castro  v,  Richard- 

Smed.   &   M.   (Miss.)  234;    Moody   v,  son,  25  Cal.  49;  Morrison  v,  Dapman, 

Grant,  41  Miss.  565.  3  Cal.   255;  Swain  v,  Naglee,  19  Cal. 

Missouri. — Belkin  v.  Rhodes,  76  Mo.  127;  Branger  v.  Chevalier,  9  Cal.  172^ 

643;  Saxton  V,  Smith,  50  Mo.  490;  Mc-  351;  Santa  Monica  First  Nat.  Bank  v. 

Gonigle  v.  Bresnen,  44  Mo.  App.  423;  Kowalsky,  (Cal.    1893)   31   Pac.   Rep. 

Blize  V,  Castlio,  8  Mo.  App.  290;  Far-  1133;  Matter  of  Schroeder,  46  Cal.  304; 

ley   V,  Cammann,   43   Mo.   App.    168;  Hegeler  v.  Henckell,  27  Cal.  491. 

Phillips  V,  Evans,  64  Mo.  17;  State  v,  Illinois,  —  Forquer  v.  Forquer,  19  111. 

Clark,  18  Mo.  432;  Robertson  v,  Neal,  68;  Chicago  Title,  etc.,  Co.  v.  Chicago, 

60  Mo.  579.  etc.,  R.  Co.,  58  111.  App.  388;  Culver 

Oregon,  —  Nicklin   v.   Robertson,   28  v,    Cougle.   165    111.  417;    Horner    ir, 

Oregon  278.  Horner,  37   111.  App.    199;    Gebbie  v, 

Tennessee,  —  Ridgeway   v.   Ward,    4  Mooney,  121  111.  255;  Ayer  r.  Chicago, 

Humph.  (Tenn.)  430;    Carney  v  Mc-  149  111.  262;    People  v.  Anthony,  129 

Donald,  10  Heisk.  (Tenn.)  232;  Burns  III.  218;  Frew  v.  Dan  forth,  126  III.  242; 

V.  Edgefield.  3  Tenn.  Ch.  137.  Goucher  v,  Patterson,  94  111.  525;  Han- 

Texas,  —  Missouri    Pac.    R.   Co.   v.  sen  v.  Schlesinger,  125  111.  230;  Seely 

Haynes,  82  Tex.  448;  Blum  v.  Neilson,  v.  Pelton,  63  111.  101. 

59  Tex.   380;  Chandler  v.  Scherer,  32  Indiana,  —  Boyd    v,    Blaisdell,    15 

Tex.    573;     Missouri   Pac.   R.   Co.   v,  Ind.  73. 

Haynes,  82  Tex.  448.  Kentucky,  —  Conn  v,  Doyle,  2  Bibb 

Virginia,  — Com.     v,     Winstons,    5  (Ky.)  248;  Graham  v,  Lynn,  4  B.  Mon. 

Rand.  (Va.)  546.  (Ky.)  17;  Bramblet  v,  Pickett,  2  A.  K. 

England,  —  i  Tidd's  Prac.  (9th  ed.)  Marsh.  (Ky.)  10;    Finnell  v,  Jones,  7 

713:    Bac.   Abr.,  tit.  Amendment  and  Bush  (Ky.)  359;   Stephens  v,  Wilson, 

Jeofail  (F).  14  B.  Mon.  (Ky.)  71;  Long  v.  Gaines, 

The  Motion  Dookot  is  a  book  of  the  4  Bush  (Ky.)  354;  Raymond  v.  Smith, 

17  Encyc.  PI.  &  Pr.    -59         ^29  Volume  XVIL 


I 


AmMulmMit,  Oorreetieiii                RECORDS.  aad  Entry  Mime  Bra  Tvat. 

received  as  a  basis  for  an  amendment  or  a  correction.^ 

Jiidg«*t  P«rfoiua  Knowtodg*.  —  Nor  will  the  mere  recollection  of  the 
judge  as  to  what  took  place  at  a  former  term  be  sufficient  in  these 
jurisdictions  to  authorize  an  addition  to  or  an  amendment  of  the 
record.* 

I  Mete.  (Ky.)  65;  Boyle  v,  Connelly,  2  upon  motion  and  ^r/ari^  proof ,  however 

Bibb  (Ky.)  7.  strong  and  contradicting  the'  record, 

Mississippi.  —  Boon  v.  Boon.  8  Smed.  an  amendment  can  be  made  conform- 

&  M.  (Miss.)  318;  Rhodes  v.  Sherrod,  ing  the  record  of  the  judgment  to  such 

8  Smed.  &  M.  (Miss.)  97;   Graves  v,  proof." 

Fulton,  7  How.  (Miss.)  592;  Walker  v.  See  also  the  following  cases: 

Sinking  Fund  Com'rs,  i  Smed.  &  M.  Alabama,  —  Allen  c  Bradford,  3  Ala. 

(Miss.)  372;  Dickson  v,  Hoff,  3  How.  281;    Dabney  v,  Mitchell,  54  Ala.  198; 

(Miss.)  165;  Russell  v,  McDougall,  3  Harris  v.  Martin,  39  Ala.  556;  West  v. 

Smed.   &   M.  (Miss.)  234;    Moody   v,  Galloway,  33  Ala.  306. 

Grant,  41  Miss.  565 ;  Burney  v.  Boyett,  Georgia.  —  Dixon  v.  Mason,  68  Ga. 

I  How.  (Miss.)  39;  Shackelford  v.  Levy,  4^8;  Pitman  v.  Lowe,  24  Ga.  429;  Rob- 

63    Miss.    125;    Gray  v.   Thomas,   12  ertson  v.  Pharr,  56  Ga.  245. 

Smed.  &  M.  (Miss.)  III.  Illinois,  —  Stony    Island   Hotel    Co. 

Missouri,  —  Gibson  v.  Chouteau,  45  v.  Johnson,  57  III.  App.  608;  Dough- 
Mo.  171;  Priest  v.  McMaster,  52  Mo.  erty  v.  People,  118  III.  160;  Hansen  v. 
60;  State  V,  Primm,  61  Mo.  166;  Hyde  Schlesinger,  125  111.  230. 
r.  Curling,  10  Mo.  359;  Mead  v.  Brown,  Iowa,  —  Giddings  v.  Giddings,  70 
65  Mo.  552;  Robertson  v,  Neal,  60  Mo.  Iowa  486;  Cad  well  v.  Dullaghan,  74 
579.  Iowa  239. 

Nevada,  —  Ewing    v,    Jennings,    15  Kentucky,  —  Adkinson  v.  Stevens,  7 

Nev.  379;  Solomon  c.  Fuller,  14  Nev.  63.  J.  J.  Marsh.  (Ky.)  237. 

Oregon,  —  Nicklin   v,  Robertson,  28  Mississippi,  —  Rhodes  v,  Sherrod,  8 

Oregon  278.  Smed.   &    M.   (Miss.)  97;    Moody   v, 

Pennsylvania,  —  Smith  v.  Hood,    25  Grant,  41  Miss.  565. 

Pa.  St.  218.  Missouri,  —  State  v,  Primm,  61  Mo. 

Texas,  —  Doty    v,    Caldwell,    (Tex.  166;    Atkinson  v,  Atchison,   etc,   R. 

Civ.  App.  1897)  38  S.  W.  Rep.  1025.  Co.,  81  Mo.  50. 

Virginia,  —  Com.     v,    Winstons,     5  New  Mexico,  —  Waldo  v.  Beck  with. 

Rand.  (Va.)  546.  i  N.  Mex.  97. 

•    West  Virginia,  —  Stringer  v.  Ander-  North  Carolina,  —  State  v,  McAlpin, 

son,  23  W.  Va.  482.  4  Ired.  L.  (N.  Car.)  140. 

United  States,  —  Albers  v,  Whitney,  Texas,  —  Missouri    Pac.   R.    Co.   v, 

I  Story  (U.  S.)  310;  Cromwell  v.  Pitts-  Haynes,  82  Tex.  448. 

burg  Bank,  2  Wall.  Jr.  (C.  C.)  569.  United  States,  —  Tilghman  v,  Werk, 

Statement  of  Counsel.  —  In  Carter  v,  39  Fed.  Rep.  680. 

McBroom,  SsTenn.  377,  itwasheldthat  S.  Lynch  v,  Reynolds,  6  Bash  (Ky.) 

a  nunc  pro  tunc  order  should   not  be  547,  wherein  it  was  said :  "  The  propo- 

allowed  by  a  judge  other  than  the  one  sition  is  to  supply  the  whole  by  the 

alleged  to  have  made  the  original  order,  memory  of  the  judge,  alone,  of  what 

upon   the  mere  statement  of  counsel  took  place.     The  accuracy  of  the  mem- 

that  such  order  was  made.  ory  of  the  judge  as  to  what  he  states 

Waiver  of  Oljoetion.  —  An  objection  cannot  be  questioned,  but  can  omis- 
that  a  nunc  pro  tunc  entry  was  made  sions  and  failures  to  enter  orders  and 
without  any  written  memoranda  of  the  judgments  be  thus  supplied  at  a  sub- 
order authorizing  it  is  waived  if  not  sequent  term?  If  they  can,  the  records 
made  at  the  time  of  the  motion  for  of  courts  must  lose  their  verity,  and 
the  entry.  Montgomery  County  v,  the  rights  of  the  citizen  depend  on  the 
Auchley,  103  Mo.  492.  varying  and  fading  memories  of  men. 

1.  Coughran  v.  Gutcheus,  18  111.  390,  The  law  forbids  such  a  state  of  things, 

wherein  it  was  said:    '*  Where  there  is  This  question  we  regard   as  virtually 

nothing  to  amend  by,  and  the  court  is  settled  in  Vandever  v.  GritiBth,  2  Mete, 

compelled  to  learn  from  the  memory  of  (Ky.)425.'*    See  also  Boyd  County  v. 

witnesses  what  its  judgment  in  fact  Ross,  95  Ky.  167;  Barnes,  v.  Com.,  91 

was,  it  may  well  be  doubted  whether,  Va.  794;  Homer  v.  Homer,  37  III.  App. 
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Judgt't  Dodut  or  Xlavtai.  —  But  notes  made  by  the  judge  on  the 
docket  or  memoranda  kept  by  him  are  generally  available  in  these 
jurisdictions  as  a  basis  (or  an  amendment  or  correction,  as  they  are 
considered  to  be  matter  of  record.^ 

b.  Matter  Dehors  the  Record.  —  On  the  other  hand, 
there  are  authorities  of  the  greatest  respectability  which  hold  that 
the  fact  and  terms  of  a  record  may  be  found  upon  any  evidence 
by  which  they  are  clearly  and  satisfactorily  established.' 

199;   In  re  Barnes,  27  III.  App.   151;  ment,  yet  when  it  was  attempted  to  do 

Stony  Island  Hotel  Co.  v.  Johnson,  57  this  after  an  adjournment  and  at  a 

111.  App.  608;    Blize  V,  Castlio,  8  Mo.  subsequent    term    of    the    court,   the 

App.  290.     But  see  contra^  Wyman  tf.  powers  of  the  court  in   making  such 

Buckstaff,  24  Wis.  477.  changes  in  the  records  of  the  proceed- 

Booord  Aided  by  Judgo's  Knowlodgo. —  ings  were  limited  to  those  in  which 

It  has  been  held,  however,  that  a  basis  there  remained  written  memoranda  of 

for  the  amendment  or  correction  of  a  some  kind  in  the  case,  and  among  the 

record  may  be  found  from  the  record  files  of  the  court,  by  which  the  record 

aided  by  the  judge's  recollection  and  could  be  amended  if  erroneous,  or  the 

such  memoranda  as  may  exist.     Elliott  proper  entry  could  be  supplied  if  one 

V.   Plattor,  43  Ohio  St.  198;    Shea  v,  had  been  omitted;  and  especially  that 

Mabry,  i  Lea  (Tenn.)  319;  Hicklin  v.  in  criminal    procedure  this   power  to 

Marco,  64  Fed.  Rep.  609.  make  such    entries  at   a  subsequent 

1.  Colorado, r-  Breene  v.  Booth,  6  term  of  the  court,  of  what  had  trans- 
Colo.  App.  140.  pired  at  a  former  term,  as  would  estab- 

lUinois.  —  Gillett  v.  Booth,  95  111.  lish  the  authority  of  the  court  to  pass 
185;  Forquer  v,  Forquer,  19  111.  68;  a  sentence  of  fine  or  imprisonment, 
McCormick  v.  Wheeler,  36  III.  114;  either  did  not  exist  at  all,  or,  if  it  did, 
Seely  f/.  Pelton,  63  111.  loi;  Cairo,  etc.,  was  limited  to  cases  in  which  some 
R.  Co.  V.  Holbrook,  72  111.  419;  Sulli-  written  evidence  of  what  was  done  re- 
van  V.  Eddy,  154  111.  199.  mained  in  the  papers  connected  with 

Indiana,  —  Meranda  v.  Spurlin,   100  the  case.     We  are  satisfied,  however, 

Ind.  380.  upon  an  examination  of  the  authori- 

Massachusetts.  —  Clark    v.   Lamb,    6  ties,    that    this    restriction    upon    the 

Pick.  (Mass.)  512,  8  Pick.  (Mass.)  415.  power  of  the  court  does  not  exist." 

Texas, '—  Whittaker  v.  Gee,  63  Tex.  In  Jacks  v,  Adamson,  56  Ohio  St. 

435;  Ximenes  v,  Ximenes,  43  Tex.  464.  397,  it  was  said,  distinguishing  Ludlow 

England.  —  Eddowes  v,  Hopkins,   i  v.  Johnston,  3  Ohio  553:   "  In  proceed- 

Doug.  376;   Doe  V,  Perkins,  3  T.  R.  Ings  of    this   character,   whether   the 

749;  Newcomb  v.  Green,  i  Wils.  33.  order  had  been  made  is  a  question  of 

Comtra.  —  Boon  v.  Boon,  8  Smed.  &  fact.     It  seems  more  consonant  with 

M,  (Miss.)  318;    Rhodes  v,  Sherrod,  8  the  purpose  for  which  the  power  of 

Smed.   &  M.   (Miss.)  97;    Dickson   v,  making  entries  nunc  pro  tunc  is  exer- 

Hoff,  3  How.  (Miss.)  165;  Shackelford  cised,  and  with  the  reasons  involved, 

V,  Levy,  63  Miss.  125;  Henley  v.  Kin-  that  in  determining  that  question  of 

ley,  16  Mo.  App.  176.  fact    the    court   should    resort  to   all 

Alftdavit  of  Trial  Judgo.  —  In  Smith  sources  of  information  that  are  compe* 

V,  Brannan,   13  Cal.  107,  it  was  held  tent  under  the  general  rules,  including 

that  a  record  could  not  be  amended  on  the  oral  testimony  of  witnesses  who 

appeal    by    the  affidavit  of    the  trial  have  personal    knowledge    upon    the 

judge.  subject." 

S.  In    re    Wight,    134    U.    S.    136,  See  also  the  following  cases: 

wherein  the  court,  by  Miller,  J.,  said:  Arkansas,  —  Bobo  v.  Stale,  40  Ark. 

"  Our  first  impression  was  that  what-  224;  Arrington  v,  Conrey,  17  Ark.  xoo; 

ever  might  be  the  powers  of  the  courts  King  v.  State  Bank,  9  Ark.  188. 

in  this  regard  over  their  records  during  California,  —  Kaufman  v.  Shain,  xii 

the  term  in  which  the  transactions  are  Cal.  16. 

supposed  to  have  occurred,  the  record  Colorado,  —  Breene  v.  Booth,  6  Colo, 

of  which,  or  failure  to  make  any  rec-  App.  140;  Doane  v,  Glenn,  i  Colo.  454; 

ord  of  which,  is  the  subject  of  amend-  People  v.  County  Ct.,  9  Colo.  App.  41. 
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Coart  Proeeedi  with  Cantion.  —  But  where  there  is  nothing  more  to 
rely  on  than  mere  memory,  the  court  will  act,  if  at  all,  with 
great  caution.* 

9.  Kanner  of  Kaking  Amendment  or  Correction  —  Kew  Entry.  —  By 
the  better  practice  an  amendment  or  correction  should  be  made 
by  a  new  entry,  and  not  by  means  of  erasures  or  interlineations.' 

Connecticut,  —  Weed    v.     Weed,     25  which  it  can  be  clearly  ascertained  and 

Conn.  337.     Compare  Foot  v,  Cady,  I  known  what  actaaUy  took  place  in  the 

Root  (Conn.)  173.  original    proceeding.       Makepeace    v. 

Georgia,  —  Attaway  v,  Carswell,  89  Lukens,   27    Ind.  435;    Schoonover  v. 

Ga.  343.  Reed,  65  Ind.  313;  Uland  v.  Caner,  34 

Maine,  —  Limerick,     Petitioner,     18  Ind.  344;  Bales  v.  Brown,  57  Ind.  282; 

Me.  183.  Morgan  v.  Hays,  91  Ind.  132;  Kirby  v, 

Maryland,  —  Clammer    v.    Slate,    9  Bowland,   69  Ind.   290;    Hamilton  v. 

Gill  (Md.)  279.  Burch,  28  Ind.  233;  Smith  v.  State.  71 

McLssachusetts,  —  Ragg  v.  Parker,  7  Ind.  250;    Johnson  r.  Moore,  112  Ind. 

Gray  (Mass.)  173;    Clark  v.  Lamb,  8  oi;    Chissom  v,  Barbonr,  100  Ind.  i; 

Pick.  (Mass.)   415;    Fay    v.    Wenzell,  Williams  v,  Henderson,  90  Ind.  577; 

8  Gush.  (Mass.)  315.  MtUer  v.  Royce,  60  Ind.  189;    Ellis  tr. 

Nebraska,  —  School  Dist.  No.  I  v,  Keller,  82  Ind.  524;  Perkins  v.  Hay- 
Bishop,  46  Neb.  850.  ward,  132  Ind.  95;  Conway  v.  Day,  92 

New  Hampshire,  —  Davis  v.  Sawyer,  Ind.  422.     But  in  the  case  of  an  amend- 

66  N.  H.  34;  Brown  v.  West,  65  N.  H.  ment  to  correct  a  clerical  error  of  com- 

187;  Frink  v.  Frink,  43  N.  H.  508.  mission  any  evidence  of  The  fact  of  the 

North  Carolina,  —  Mayo  v,  Whitson,  error,  is,  it   would   seem,    competent. 

2  Jones  L.  (N.  Car.)  231;   Galloway  v,  Mitchell  v,  Lincoln,  78  Ind.  531;  Jen- 

Ku:Keithen,   5   Ired.   L.  (N.  Car.)  12;  kins  r.  Long,  23  Ind.  460;  Brownlee  tf. 

State  V,  King,  5  Ired.  L.  (N.  Car.)  203.  Grant  County,  loi  Ind.  401. 

Ohio,  —  Markward  v.  Doriat,  21  Ohio        1.  Hamilton  Bank  v.  Dudley,  2  Pet. 

St.  637;  Bothe  V,  Dayton,  etc.,  R.  Co.,  (U.  S.)  522,  wherein  the  court,  by  Chief 

37  Ohio  St.  147;    Elliott  c.  Plattor,  43  Justice  Marshall,  said:   "  That  a  court 

Ohio  St.   198;    Hollister  v.  Judges,  8  of  record,   whose  proceedings  can  be 

Ohio  St.  201;    Mitchell  v,  Thompson,  proved  by  the  record  alone,  should, 

40  Ohio  St.  no;    Benedict  v.  State,  44  at  a  subsequent  term,  determine  that  an 

Ohio  St.  679.  order  was  made  at  a  previous  term,  of 

Pennsylvania,  —  Nicholson's  Appeal,  which  no  trace  could  be  found  on  its 

(Pa.  1887)  II  Atl.  Rep.  562.  records,    ♦    *    ♦    is  a  proceeding  of  so 

United  States,  —  Murphy  v.* Stewart,  much  delicacy  and  danger,   which  is 

2  How.  (U.  S.)  263;  i£tna  F.  Ins.  Co.  liable  to  so  much  abuse,  that  some  of 

V,    Boon,   95    U.   S.   117;    Hicklin   v,  us  question  the  existence  of  the  power." 
Marco,  64  Fed.  Rep.  609.  In  Bilansky  v.  State,  3  Minn.  427,  the 

Personal  Knowledge  of  Judge.  —  It  has  court  said:  "While  we  admit  the 
accordingly  been  held  thai  the  personal  power  to  amend  a  record  after  the  term 
knowledge  of  the  judge  before  whom  has  passed  in  which  the  record  was 
an  application  to  correct  a  record  is  made  up,  we  would  deprecate  the  ex- 
made  is  not  essential  to  the  correction  ercise  of  the  power  in  any  case  where 
of  the  error.  Hollister  v.  Judges,  8  there  was  the  least  room  for  doubt 
Ohio  St.  201.  about  the  facts  upon  which  the  amend- 
In  Indiana  a  distinction  seems  to  be  ment  was  sought  to  be  made.*' 
drawn  between  a /f»ffr/r<;/«ff^  entry  to  See  also  Frink  v,  Frink,  43  N.  H. 
supply  an  "  omission  in  a  record  and  508;  Porter  v,  Vaughan,  22  Vt.  269. 
an  amendment  to  correct  a  clerical  8.  Sluyter  v.  Smith,  2  Bosw.  (N.  Y.) 
error  of  "  commission."  Mitchell  v,  673,  the  court  saying:  **  We  consider 
Lincoln,  78  Ind.  531.  In  the  case  of  that  the  method  of  amending  pursued 
nunc  pro  tunc  entries  of  something  that  in  this  case,  by  an  obliteration  or  eras- 
had  been  done  but  not  entered  in  the  ure,  even  when  it  leaves  the  passage 
original  cause,  it  would  appear  that  legible,  is  not  the  proper  mode.  It 
they  can  be  allowed  only  where  there  should  be  by  appending  the  order  of 
is  some  memorial  paper  or  other  min-  amendment  to  the  roll,  as  well  as  by 
ute  of  the  transaction  in  the  case  from  entering  it  in  the  proper  book,  and 
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10.  Effect  of  Amendment,  Correetion,  or  Bntry  Vnno  pro  Tunc  — 
Xaoord  Stands  as  if  VoT«r  SsliMtiTo.  —  A  record  amended  or  corrected 
stands  as  if  it  had  never  been  defective  or  as  if  the  entries  had 
been  made  at  the  proper  term.* 

Interyoning  Bights.  —  But  an  amendment  of  a  record  will  not  be 
allowed  to  operate  to  the  injury  or  prejudice  of  the  intervening 
rights  of  third  persons  acquired  in  reliance  on  the  accuracy  of  the 
original  record.* 

by  referriag  in  the  margin  of  ihe  entry  But  see  Smith  v,  Coe,  7  Robt.  (N.  Y.) 

of  the  judgment  to  an  amendment  as  477. 

made  by  an  order  of  such  a  date.     The  1.  Adams  v,    Higgins,    23   Fla.  33, 

portions  changed  or  omitted  could  be  wherein  it  was  said:     "The  effect  of 

designated  by  braclcets,  underscoring,  the  amendment    upan  the   judgment 

or  otherwise.    Or  the  judgment  may  cannot  be  doubted;  it  is  to  be  regarded 

be  entered  anew  as  amended."  as  if  no  defect  had  ever  existed,  and  in 

In  King  v.  State  Bank,  9  Ark.  185,  law  the  only  judgment  '  originally 
the  court  said:  "Although  many  rendered  '  is  that  evidenced  by  the  rec- 
amendments  may  be  appropriately  ord  as  amended.  We  cannot  now  con- 
made  by  interlineation,  especially  sider  or  assume  that  any  other  than  a 
where  the  orderof  court  granting  them  judgment  such  as  the  amended  record 
specifies  and  describes  the  particular  shows  was  ever  rendered  or  intended 
amendment  allowed  to  be  made,  *  *  *  to  be  entered.  In  contemplation  of 
still  the  more  regular  mode  of  making  law  no  other  judgment  ever  existed, 
these  amendments,  after  the  judgment  *  *  *  the  rights  of  third  persons  not 
term,  is  by  an  order  of  court  reversing  being  involved."  See  also  Leonard 
the  defective  entry,  followed  by  a  new  v.  Broughton,  120  Ind.  536;  Cowan 
order  nunc  pro  tunc^  such  as  should  v.  Ross,  28  Tex.  227;  Burnett  v.  State, 
have  been  made."  See  also  to  the  14  Tex.  456;  Galloway  z/.  McKeithen,  5 
same  effect  Arrington  v.  Conrey,  17  Ired.  L.  (N.  Car.)  I2;  Jones  t/.  Lewis,  8 
Ark.  100;  Allen  v.  Sales,  56  Mo.  28;  Ired.  L.  (N.  Car.)  70. 
Farrelly  v.  Cross,  10  Ark.  197.  And  In  Kansas  it  would  seem  that  the 
see,  as  to  the  manner  of  making  amendment  of  a  judgment  at  a  subse- 
amendments.  Hunt  v.  Grant,  19  Wend,  quent  term  should  appear  as  a  modifi- 
(N.  Y.)  90;  McDowell  v.  McDowell,  92  cation  of  the  judgment  rendered  at  the 
N.  Car.  227;  Jones  z/.  Lewis,  8  Ired.  L.  previous  term,  but  it  has  been  held 
(N.  Car.)  70:  Tomlins  v,  Palk,  i  Russ.  that  formally  amending  a  judgment 
476;  L.  H.  Rumsey  Mfg.  Co.  v.  Baker,  nunc  pro  tunc  is  allowable  when  the 
35  Mo.  App.  217.  legal    effect    is    the   same.     Small  v. 

Amendment  by  Interlineation.  —  Where  Douthitt,  i  Kan.  335. 

the  court  orders  an  amendment  of  a  Jnitioe's  Beoord.  —  Clerical  errors  in 

judgment  to  be  made  nunc  pro  tunc  at  a  judgment  in  a  justice's  court,  caused 

a  subsequent  term,  the  practice  of  sup-  by  the  use  of  a  printed  form,  may  be 

plying  the   omitted  part    by  an  inter-  corrected  after  its  entry,  and  such  cor- 

lineation  in  the  record  of  the  preceding  rection  will  relate  back  to  the  original 

term,  though  loose  and  irregular,  will  entry.     Stratton    v,   Lockhart,   i   Ind, 

not    render    the  judgment  a  nullity.  App.  380. 

Allen  V.  Sales,  56  Mo.  28.  8.  McCormick  zf.  Wheeler,  36  111.  114, 

Time  of  Xaking  Amendment.  —  Where  wherein  it  was  said:    "There   is  no 

an  order  has  been  made  allowing  an  doctrine    resting     on    a    more    stable 

amendment  of  a   record,  it   has  been  ground,  both  of  reason  and  authority, 

held   that   such   amendment   may    be  than  that  all  material  amendments  of 

made  at  any  time    thereafter.     Mar-  a  record  must  be  made  with  a  saving 

shall  V.  Fisher,  i  Jones  L.   (M.  Car.)  of  intervening  rights  acquired  by  third 

III.  persons;  "  Church  v.  English,  81    111. 

Veoessity   of   Order   of    Oonrt.  —  The  442,  wherein  it  was  said:    "  Until  the 

clerk   cannot    make    a    nunc  pro  tunc  amendments  are  actually  made,  third 

entry  without  an  order  of  the  court,  persons  can  act  upon  nothing  but  the 

Rockwo(vl  V.  Davenport,  37  Minn.  533;  official  record,  kept  by  the  officers  ap- 

Ene  R.  Co.  v,  Ackerson,  33  N.  J.  L.  33.  pointed  for  that  purpose,  and  all  rights 
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iftTlag  CUqm  la  Order  «r  Aaeiidaimt  —  It  is,  accordingly,  proper  to 

express  in  an  order  permitting  an  amendment  of  a  record  that 
the  amendment  is  made  with  a  saving  of  such  intervening  rights.^ 

BtlfttioB  BMk  «r  VuBo  pro  Tune  btry.  —  A  nunc  fro  tunc  entry,  as  its 

meaning  indicates,  relates  back  and  has  effect  from  the  time  of 
the  original  entry.* 

previously  acquired  are  In  no  manner  that  the  judgment  would  not  be  cor- 

affected  by  subsequent  amendments."  rected  as  against  the  sureties  after  thejr 

See  also  the  following  cases:  had  made  a  settlement  with  the  princi- 

Alabama,  -—  Nabers  v.  Meredith,  67  pal  on  the  basis  of  the  judgment,  lak- 

Ala.  333.  ing  the  oligation  of  a  third  person  to 

California.  —  Crim    v.    Kesslng,   89  indemnify    themselves    for   the    sum 

Cal.  478,  23  Am.  St.  Rep.  499,  note.  paid,  and  after  all  of  the  principal's 

Colorado,  —  Breene  v.  Booth,  6  Colo,  property  had  been  disposed  of  and  he 

App.  140.  Iiad  become  totally  insolvent. 

Georgia,  —  Perdue  v,  Bradshaw,  18  1.  McCormick    v,   Wheeler,   36    IlL 

Ga.  287;  Ligon  v,  Rogers,  12  Ga.  281.  114. 

Illinois,  —  Gillett  v.    Booth,  95    111.  8.  Nabers  v.  Meredith,  67  Ala.  333, 

183;    McCormick   v,  Wheeler,  36  III.  wherein  it  was  held  that  judgments  are 

114;  Calef  V,  Parsons,  48  Ill.App.  253.  amended  nunc  pro  tunc  merely  to  sop- 

Indiana,  —  Ryon  v,  Thomas,  104  Ind.  ply  matters  of  record  evidence,  not  to 

59;    Indiana,  etc.,  R.  Co.  v.  Bird,  116  modify  or  introduce  new  facts,  and, 

Ind.  217.  except  as  to  rights  of  third  persons,  are 

Michigan,  —  Ninde     v,     Clark,     62  retrospective,  and  are  enforced  in  the 

Mich.  124.  same  manner  and  to  the  same  extent 

Minnesota,  —  Nell     v,     Dayton,     47  as  if  entered  at  the  time  when  the  j  udg- 

Minn.  257;  Chase  v.Whitten,  62  Minn,  ment   was   originally    rendered.    See 

498;   Auerbach  v,  Gieseke,  40  Minn,  also    the    following   cases:    Allen    v. 

258.  Bradford,  3  Ala.  281;    Adams  v,  Hig- 

New  Hampshire,  —  Owen  v,  Weston,  gins,  23  Fla.  13;  Leonard  v,  Bronghton, 

63  N.  H.  603:  Remick  v.  Butterfield,  31  120  Ind.  536;  Mayer  v.  Haggerty,  138 

N.  H.  70;   Chamberlain  v.  Crane,  4  N.  Ind.  628;    L.  H.  Rumsey  Mfg.  Co.  v. 

H.  115.  Baker,   35   Mo.   App.   217;   Ferrell  v. 

New    Yorh,  —  Newburgh    Bank    v.  Hales,  119  N.  Car.  199. 

Seymour,  14  Johns.  (N.  Y.)  219;  Hunt  Vune  pro   Time  Satry   DailBsd. —  In 

V,  Grant,  19  Wend.  (N.  Y.)  00;    Ham-  Perkins  v.  Hayward,  132  Ind.  95,  it 

mond  V,  Bush,  8  Abb.  Pr.  (N.  Y.  Su-  was  said:    "A  nunc  pro  tunc  entry,  in 

preme  Ct.)  152;  Johnston  v,  Fellerman,  practice,  is  an  entry  made  now  of  some- 

13  How.  Pr.  (N.  Y.  Supreme  Ct.)  21.  thing  which  was  actually   previously 

Ohio,  —  Elliott  V,   Plattor,  43    Ohio  done,  to  have  efifect  as  of  the  former 

St.  198.  date.    Its  office  is  not  to  supply  omitted 

Pennsylvania, — Zimmerman  v.  Brig-  action  by  ihe  court,  but  to  supply  an 

gans,  5  Watts  (Pa.)  186;   Crutcher  v,  omission  in  the  record  of  action  really 

Com.,  6  Whart.  (Pa.)  340;    Hassler's  had,  but  omitted  through  inadvertence 

Appeal,  5  Watts  (Pa.)  176.  or  misuke." 

Texas,  —  Eastham  v,  Sallis,  60  Tex.  Frovliioe  of  Vme  pro  Time  Sntiy.  — 

576.  ••  The  office  of  a  nunc  pro  tunc  entry 

United  States,  —  Odell  v,  Reynolds,  *    *    *    Is  to  record  some  act  of  the 

70  Fed.  Rep.  656.  court  done  at  a  former  term  which  was 

Prindpal  and   florety.  —  In    Gray  v,  not  then  carried  into  the  record,  but  it 

Robinson,  90  Ind.  527,  judgment  upon  should  not  be  employed  to  secure  at  a 

a  promissory  note  was  taken  against  subsequent  term  a  performance  by  the 

principal  and  sureties,  by  mistake  in  court  of  some  act  which  the  applicant 

computing  the  amount,  for  less  than  failed  to  have  the  court  do  at  the  term 

was  actually  due.     Enough  property  in  which  a  final  judgment  had  been 

of  the  principal  to  satisfy  the  judgment  rendered  and  entered.       Bradbury,  J., 

was  levied  upon,  and  the  sureties,  to  in  Cleveland  Leader  Printing  Co.  v. 

save  it  from  sacrifice,  paid  the  amount  Green,  52  Ohio  St.  487. 

of  the  judgment,  without  any  knowl-  "  It  is  not  the  office  or  purpose  of  a 

edge  of  the  mistake  made.     It  was  held  nunc  pro  tunc  entry  to  set  aside  a  judg- 
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YI  PLSAonre  a  Bboosb.  —  A  plea  setting  up  a  record  should 
describe  the  record  with  certainty  and  precision,*  but  need  not 

contain  a  profert  in  curia  of  the  record,  the  praut  patet  per 
recordum  being  sufficient.* 

Pliftding  ftnd  Froot  —  A  record  must  be  substantially  proved  as 

pleaded,  or  the  variance  will  be  fatal.* 

ment  rendered  at  a  former  term;  but,  of  the  record  be  followed."    See  also 

as  the  very  words  import,  to  make  the  Butler  v,  Owen,  7  Ark.  369;  Shelton  v, 

record  disclose  the  judgment  which  the  Clark,  7  Ark.  194;  Williams  v.  Preston, 

court    actually  gave  at  the  time   re-  3  J.  J.  Marsh.  (Ky.) 600;  Smith  v.  Drew, 

ferred  to  in  the  amended  entry."    Jil-  5  Mass.  514;  Dibrell  v.  Miller,  8  Yerg. 

lett  V.  Union  Nat.  Bank,  56  Mo.  304.  (Tenn.)  476.     See  further  article  Judg- 

A  nunc  pro  tunc  order  '*  is  effective  ments,  vol.  11,  pp.  1128-1130. 

onl^    when    it    records   a    previously  AppUeation   of    Ordinary   Bules.  —  In 

omitted  truth  —  it  does  not  create,  but  Caldwell  v.  Bell,  3  Ark.  419,  the  court 

only   speaks   what  has    been    done."  said:  "  The  plea  of  nul  iiel record xva- 

Cockrill,  C.  J., 'in  Cox  v.  Gress,  51  Ark.  poses  on  the  party  pleading  a  record 

324.  the  necessity  of  showing  on  the  trial 

Qrdar  Xade  After  Oovrt  Has  Lost  Juris-  such  record  as  he  has  set  forth  and  de- 

diotton.  —  In    Ludlow    v.   Johnston,   3  scribed  in  his  pleading;  and  if  he  fails 

Ohio  553,  it  was  held  that  an  order  to  do  so,  the  judgment,  as  to  any  right 

could  not  be  made  by  a  court   after  derivable  from  such  record  only,  must 

its    jurisdiction  over  the  subject  was  be  against  the  party  pleading  it;  and  it 

ended,  so  as  to  take  effect  as  of  the  time  may  be  remarked  here  that  allegations 

when  the  jurisdiction  existed.  descriptive  of  a  record  must,  according 

1.  Snoddy  v.  Maupin,  7  T.  B.  Mon.  to  the  well-established  rules  of  plead- 
(Ky.)  51.  ing,   be  supported  by   testimony  cor- 

As  to  Pleading  a  Booord  in  Partienlar  responding  therewith  in  every  part 
Aettons  or  proceedings,  see  articles  essential  to  show  that  the  record  ad- 
treating  specifically  such  actions  or  duced  is  the  same  record  described  in 
proceedings.  the  pleading." 

As  to  Pleading  Another  Aotion  Pending,  Xaterial  YariaBoes.  —  The  record  of  a 

see  article  Another    Suit    Pending,  judgment  for  damages  certain,  "  to- 

vol.  I,  p.  750.  gether  with  his  costs,"  is  not  admissible 

As  to  Pleading  a  Judgment,  see  articles  in  evidence,  where  the  plaintiff  declares 

Former  Adjudication,  vol.  9,  p.  611;  upon  a  judgment  for  damages  certain 

Judgments,   vol.   11,    p.   1122;    Scire  and  all  costs,  with  an  averment  as  to 

FAaAS  and  Revival.  the  amount  of  the  costs.     Butler  v. 

As  to  Pleading  Antrefoii  Acquit  or  Oon-  Owen,  7  Ark.  369. 

▼let,  see    article  Former   Conviction  In  an  action  of  debt  on  recognizance 

OR  Acquittal,  vol.  9,  p.  630.  of  bail  a  variance  of  six  cents  in  the 

2.  Harlow  v.  3ecktle,  i  Black f.  (Ind.)  amount  of  the  judgment  against  the 
237;  Capp  V,  Gilman,  2  Black f.  (Ind.)  principal  between  the  declaration  and 
45;  Stephenson  v.  McNary,  5  Blackf.  the  record  produced  is  fatal  on  a  plea 
(Ind.)  360;  Green  v.  Ovington,  16  oi  nul  iiel  record,  Bibbins  v.  Noxon,  4 
Johns.  (N.  Y.)  55;  Walton  v,  McKes-  Wend.  (N.  Y.)  207. 

son,  64  N.  Car.  77;  Gardners.  Henry,  Immaterial  Variances.  —  A    variance 

5   Coldw.   (Tenn.)  458;     Burnham    v,  between    the    amount    of    the    costs 

Webster,  Davies  (U.  S.)  236,   4   Fed.  alleged  in  the  declaration  to  have  been 

Cas.  No.  2,178.  recovered  by  the  judgment  and  that 

Oyer  of  a  record  is  not  demandable.  contained  in  the  record  given  in  evi- 

Capp  V,  Gilman,  2  Blackf.  (Ind.)  45;  dence  is  immaterial.     Snoddy  v.  Mau- 

Cone  ».   Cotton,   2   Blackf.   (Ind.)  82;  pin,  7  T.  B.  Mon.  (Ky.)  51. 

Chiles  V.  Beal,  3  Ala.  26;  Giles  V.  Shaw,  And    where   the   record    is    not  the 

X  111.  219.  foundation  of  the  action,  a    variance 

8.  Lancaster  v.   Richmond,   83   Me.  between   the  description  of  it  in  the 

534,    wherein    the  court  said:    "  The  declaration  and  the   one  produced    is 

avermentsandproof  should  be  substan-  immaterial.     Nowlin  v.  Bloom,  i   111. 

tially  identical,  though  it  is  not  abso-  138. 

lutely  essential  that  the  precise  words  In  an  action  of  debt  on  a  judgment 
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Vn.  Plea  of  Vitl  Tisl  Bxoobd  —  1.  When  Plea  Proper  —  itaiAi 
of  Eziitenoe  of  Booord.  —  Whenever  a  pleading  avers  that  a  material 
fact  appears  by  a  record,  and  it  is  the  purpose  to  contest  the 
existence  of  such  record,  nul  tiel  record  is  the  proper  plea.* 

Xiireoital  of  Booord.  —  Advantage  of  the  misrecital  of  a  record  in  a 
pleading  may  also  be  taken  under  a  plea  of  nul  tiel  record."^ 

Booord  Gilt  of  Action  or  DofonM.  —  But  the  record  stated  in  the  plead- 
ing must  be  the  gist  of  the  action  or  defense,  and  not  mere 
inducement,  to  render  nul  tiel  record  a  proper  plea  to  it.* 

the  plaintiff  introduced  in  his  declara-  sued  for  in  the  two  actions,  the  plain- 

tion   the   name   of   the  judges   before  tiff,  instead  of  replying  nul  Hel  record, 

whom  the  judgment  was  rendered,  but  should  reply  specifying  the   demands 

the  judgment  offered  in  evidence  did  not  for  the  recovery  of  which  each  action 

contain  the  name  of  the  judge  before  was  instituted,    and    thus  show   that 

whom  it  was  rendered.     It  was   held  they  were  not  for  the  same  cause  of 

that  the   variance   was   not    material,  action.     Bufifum    v.    Tilton,    17    Pick. 

Hutchison  v.  Patrick,  3  Mo.  65.  (Mass.)  510. 

1.  Alabama. — Crawford  v.  Simonton,  Jutioe'i  Judgment.  —  The  plea  of  nul 

7  Port.  (Ala.)  no.  tiel  record  is  not  good  in  an  action  on 

Kentucky.  —  Bohannon  v.  Broadwell,  the  judgment  of  a  justice  of  the  peace 

7  J.  J.  Marsh.  (Ky.)  32.  of  another  state,  as  it  is  no  denial  of 

Mississippi,  —  Marx     v.     Logue,    71  the  indebtedness,  and  cannot  put  in 

Miss.  905.  issue  the  existence  of  a  record  which, 

New  Hampshire.  —  Judkins  v.  Union  if  exhibited,  must  be  held  not  to  be  a 

Mut.  F.  Ins.  Co.,  37  >f.  H.  470;  Wilbur  record.     McElfatrick  v.  Taft,  10  Bush 

V.  Abbott,  59  N.  H.  132.  (Ky.)  160.     See  also  Wheaton  p.   Fel- 

Nevj  York.  —  Andrews  v.  Montgom-  lows,  23  Wend.  (N.  Y.)  375. 

ery,  19  Johns.  (N.  Y.)  162;  Sackett  v.  One  of  SoTeral  Pleas. —  Where   there 

Andross,  5  Hill  (N.  Y.)  327.  are   several   pleas   nul  tiel  record  can 

Pennsylvania.  —  Share  v.  Becker,  8  S.  never  be  one  of  them.     Carnes  v.  Dun- 

&  R.  (Pa.)  239.  can,  Col.  Cas.  (N.  Y.)  35.  in  which  case 

Vermont.  —  Boston  India  Rubber  the  principle  of  the  decision  was  de- 
Factory  V.  Hoit,  14  Vt.  92;  Newcomb  clared  to  be  that  »«/ AV/ r/r<?r</ being  a 
V,  Peck,  17  Vt.  302.  matter  the  knowledge  of  the  proof  of 

United  States.  —  Mills   v.  Duryee,  7  which  the  defendant  might  reduce  to 

Cranch  (U.  S.)48i;  Jacquette  v.  Hugu-  absolute  certainty,    it   was  not  within 

non,  2  McLean  (U.  S.)  129;  Westerweli  the  reason  of  the  statute  enabling  de- 

V.  Lewis,  2  McLean  (U.  S.)  511.  fendants  to  plead  several  pleas,  for  that 

See  generally  article  Pleas  at  Law,  the  sole  intent  of  the  statute  was  to  re- 
vol.  16,  p.  539.  lieve  against  the  hardship  of  restrict- 
ive/ tiel  record  is  a  good  defense  ing  a  defendant  having  several  matters 
where  a  record  is  the  foundation  of  the  of  just  defense,  all  of  them,  however, 
action,  but  is  not  a  good  plea  in  a  case  of  a  nature  that  the  proof  of  them  can- 
where  at  common  law  nil  debet  TCi\%\i\.  not  previously  be  positively  ascer- 
be  pleaded.  McElfatrick  v.  Taft,  10  tained.  See  also  Le  Conte  v.  Pendle* 
Bush  (Ky.)  160.  ton.  Col.  Cas.  (N.  Y.)  72. 

Chanoery   Proceedings.  —  As   proceed-  In  Actioni  on  Bond.  —  As  to  the  plea 

ings  in  courts  of  chancery  are  not  rec-  of  nul  tiel  recordia&n  action  on  a  bond, 

ords,  nul  tiel  record  is  not  a  good  plea  see  article  Bonds,  vol.  3,  p.  665. 

to  a  pleading  setting  up  a  proceeding  2.  Chiles  v.   Beal,  3  Ala.  26;  Craw« 

in    a    court    of    chancery.     Evans    v.  ford  v.   Simonton,  7   Port.  (Ala.)  no; 

Tatem,  9  S.  &  R.  (Pa.)  252;  Kean  v.  Giles  v.  Shaw,   i   III.  219;    Wilbur  v. 

Rice,  12  S.  &  R.  (Pa.)  203.  Abbott,  59  N.  H.  132;  Green  v.  Oving- 

Another  Salt  Pending.  —  If  the  defend-  ton,    16  Johns.   (N.   Y.)   55;   Share  v. 

ant   pleads   in  abatement  of  a  second  Becker,  8  S.  &  R.  (Pa.)  239;  Jacquette 

action  the  pendency  of  a  prior  action  v.  Hugunon,  2  McLean  (U.  S.)  129. 

for  the  same  cause,  as  by  record  ap-  8.  U.   S.   v.   Litle,   3  Cranch  (C.  C.) 

pears,   and   different  causes  of  action  251.     This   was    an    action   by   R.   as 

really    exist  and   are   intended   to  be  guardian  on  an  administration   bond. 
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2.  SniBoienoy  and  Bequiiites  of  Plea  —  CerUinty.  -—  The  plea  of 
nul  tiel  record  should  be  certain  to  all  legal  intents  in  order  to 
give  the  party  relying  upon  it  the  benefit  of  his  objection  to  the 

sufficiency  of  the  record  and  to  give  the  adverse  party  notice  of 
what  record  he  is  required  to  produce.* 

The  defendant  pleaded  that  "  the  said  applicable  to  the  judgment  finally  ren- 

R.  is  not  nor  ever  hath  been  guardian  dered  against  the  plaintiff  below,  and 

of  the  said  O.  in  manner  and  form  as  which  is  stated  as  a  prominent  ground 

the  plaintiffs  have    *    *    *    in  the  said  of  his  claim  in  the  present  action.     So 

declaration     *     *     *     alleged."     To  considered,  the  transcript  of  the  record 

this  plea  there  was  a  general  demurrer,  from  the  Supreme  Court  of  Tennessee 

The  court  gave  judgment  for  the  de-  was  duly  made  and  authenticated,  and 

fendant  upon  the  demurrer,  assigning  was  properly  held  to  be  sufficient  to 

as  its  reason:  **  As  the  record  set  forth  maintain  the  issue  of  nul  tiel  record  dk'^ 

in  the  declaration  was  not  the  founda-  made,  for  the  plaintiff."     See  also  gen- 

tion  of  the  action,  but  was  only  matter  erally  article  Definiteness  and  Ckr- 

of  conveyance  or  inducement,  the  plea  tainty  in  Pleading,  vol.  6,  p.  246. 

of  nul  tiel  record  was  not  an  answer  to  IllnBtratioiis.  —  A  plea  to  an  action  on 

the  whole  count;    for  the  count  avers  a  judgment  which  avers  that  *'  if  there 

letters  of  guardianship,  and  makes  a  be  any  record  of  such  supposed  judg- 

profert  of  them;    and  non  constat  that  ment,  the  defendants  were  not  made 

R.  was  not  guardian,  although  not  ap-  parties  (o  the  suit  in  which  it  was  ren- 

pointed  by  the  Orphans'  Court,  as  is  dered,   by  reason   whereof  the  Circuit 

supposed  to  have  been  stated  in  the  Court    «    *    *    had  no  jurisdiction  to 

record  set  forth  in  the  declaration;  and  render  said  judgment,  and  this  they 

notwithstanding   the  issue  on  (he  plea  are  ready  to  verify,'*  is  bad  as  a  plea 

of  nul  tiel  record    *    ♦    ♦     might  have  of  nul  tiel  record.     Cannon  v.  Cooper, 

been  found  for  the  defendant,  the  plain-  39  Miss.  784. 

tiffs  would  not  have  been  precluded  In  Egan  v.  Tewksbury,  32  Ark.  43, 
from  showing  that  R.  was  guardian  by  it  was  held  that  a  plea  to  a  complaint 
other  means."  See  also  Thornton  v.  upon  a  judgment  that  there  was  no 
Lane,  iiGa.  459;  Share  z/.  Becker,  8  S.  such  record  on  file  or  exhibited  to  the 
&  R.  (Pa.)  239;  Williams  v,  Preston,  court  as  that  mentioned  in  the  com- 
3  J.  J.  Marsh.  (Ky.)  600.  plaint  was  bad  as  a  plea  of  nul  tiel 
1.  Phipps  V,  Nye,  34  Miss.  330.  In  record.  The  court  said:  "  It  neither 
this  case  the  declaration  described  as  traverses  nor  attempts  to  traverse  any 
inducements  to  the  plaintiff's  cause  of  allegation  in  the  declaration,  nor  does 
action  two  judgments  rendered  in  a  it  deny  that  there  was  such  record  of 
sister  state  —  one  in  the  court  of  first  judgment  and  recovery  as  declared 
instance,  and  the  other  rendered  in  the  upon,  but  only  denies  that  such  record 
appellate  court,  upon  a  writ  of  error  to  is  on  file  or  exhibited." 
the  first  judgment.  The  defendant  Admiiiions  by  Plea.  —  Where  the  only 
simply  pleaded  nul  tiel  record  as  to  the  plea  to  a  declaration  which  sets  out  a 
judgment  mentioned  in  the  declaration,  judgment  and  a  statute  of  another 
without  specifying  which  judgment  state  is  that  of  »i^/ aV/ r^^^^r^,  the  exist- 
was  denied.  It  was  held  that  a  record  ence  of  such  statute  is  thereby  admit- 
of  the  judgment  in  the  appellate  court,  ted.  Jackson  v.  Baxter,  i  Ind.  42. 
duly  authenticated,  embracing  the  rec-  Time  of  Pleading.  —  After  not  guilty 
ord  of  the  judgment  in  the  court  of  and  issue  to  an  action  of  debt  upon  a 
the  first  instance,  was  sufficient  to  foreign  judgment  suggesting  a  devas- 
sustain  the  issue  for  the  plaintiff.  The  tamt  the  court  will  not  suffer  the  de- 
court  said:  '*  The  plea  of  nul  tiel  record  fendant  to  plead  nul  tiel  record  without 
was  general,  without  any  reference  to  showing  sufficient  cause  why  it  was  not 
any  particular  judgment,  but  denying  pleaded  before.  Bastable  v.  Wilson,  i 
the  existence  of  the  record  of  the  judg-  Cranch  (C.  C.)  124 
ment  alleged  in  the  declaration.  This  After  trial  of  scire  facias  to  revive  a 
plea  could  not,  with  propriety,  be  con-  judgment  on  the  merits  and  a  new  trial 
sidered  as  denying  the  record  of  both  on  the  old  pleadings,  also  on  the  mer- 
judgments  mentioned  in  the  declara-  its,  a  new  plea  of  »»//<>/ r^r^r^  offered 
tion;  and  it  was  proper  to  consider  it  after  one  counsel  has  addressed  the 
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OmdutoB  bj  YerifloatimL  —  A  plea  of  nul  tiel  record  should  con- 
clude with  a  verification  by  the  record,  and  not  to  the  countiy.* 

8.  Votioe  of  Special  Hatter.  —  In  New  York  notice  of  a  special 
matter  cannot  be  given  with  the  plea  of  ntU  tiel  record,^ 

4.  Beplicatum  to  Plea  —  VaoaMity  oC  B^pUeatira.  —  Where  a  plea  sets 
up  a  record  and  the  opposite  party  pleads  nul  tiel  record^  the 
party  setting  up  the  record  should  reply  by  reasserting  his  record.* 

Snfldmwj  of  SopUeatioii.  —  To  a  plea  of  nul  tiel  record  the  replica- 
tion should  aver  that  there  is  such  a  record,  and  conclude  prout 
patet  per  recordum^  with  a  prayer  that  it  may  be  inspected.* 

5.  Issues  Baised  by  Plea.  —  The  plea  of  nul  tiel  record  puts  in 

jaij  may  properly  be  rejected.     Fox  issue    being    directly    apoo    llie    fact 

V,  Foster,  4  Pa.  St.  iiq.  whether    any    such    proceeding    took 

SnfHriomqr  of  Oonoral  DoniaL  —  In  code  place,  and  not  upon  the  existence  of 

states  the  general   denial  is  held   to  any  judicial  memorial  of  it.     To  the 

amount  to  a   plea  of  nul  tiel  record,  same  effect  are  Collins  v,  Mathew,  $ 

Westcott  V.  Brown,  13  Ind.  83;  Brown  East  473;  Baldwin  v.  Hale,  17  Johns. 

V,  Balde,  3  Lans.  (N.  Y.)  283;  McCrack-  (N.  Y.)  272. 

en  V.  Swartz,  5  Oregon  63;  Clarion  Xamier  of  TUIsfag  OlgeetlnB.  —  Ad- 
First  Nat.  Bank  v,  Hamor,  47  Fed.  vantage  of  an  objection  to  a  plea  of 
Rep.  36.  nul  tiel  record  that  it  concludes  to  the 

1.  Wilbur  V,  Abbott,  59  N.  H.  132,  country  instead  of  with  a  verification 

wherein  the  court  said:  **  The  plea  of  can  be  taken  only  by  special  demurrer. 

nul  tiel  record  does  not  conclude  to  the  Steele  v.  Hanna,  8  Blackf.  (Ind.)  326; 

country,  because  the  matter  is  to  be  i  Chilly  on  Pleading  592. 

determined  by  the  court  by  inspection  Amsndmeiit  of  OoncliiiioiL  —  In  Witie- 

of  the  record.     Hence  it  concludes  with  more  v.  Malcomson,  28  Fed.  Rep.  605, 

a  verification,   although  it  is  a  direct  it  was  held  that  the  error  in  a  plea  of 

denial  of  the  allegation  in  the  declara-  nul  tiel  record  zoTifX^<d\vL%X,o\^^  country 

tion  that  there  is  such  a  record.    *    *    *  instead  of  with  a  verification  was  mere 

It  confesses  nothing,  and  avoids  noth-  matter  of  form  and  was  amendable, 

ing;  and  there  remains  nothing  for  the  8.  Raymond  v.  Smith,  13  Johns.  (N. 

plaintiff  to  do  but  to  traverse  the  denial  Y.)  329,  wherein  the  court  said:  "  The 

of  the  want  of  a  record,  concluding  plea  of  nul  tiel  record  is  not  that  gen- 

with    a    verification    by   the   record.*'  eral  issue  intended  by  the  statute  un- 

See  also  Crawford  v,  Simonton,  7  Port,  der  which  the  defendant  is  authorized 

(Ala.)  no;   Boucher  v.  Williamson,  i  to  give  notice  of  the  special  matter  of 

Dana  (Ky.)  227;    Hall  v.  Williams,  6  defense  of  which  he  intends  to  give 

Pick.  (Mass.)  232 ;  Cannon  v.  Cooper,  evidence  at  the  trial.     The  statute  has 

39  Miss.  784;   Share  v.  Becker,  8  S.  &  reference  to  such  issues  only  as  are  to 

R.  (Pa.)  239;  Eppes  v.  Smith,  4  Munf.  be  tried   by  the  country."     See  also 

(Va.)  466;  Wittemore  v.  Malcomson,  28  Barheydt    v,    Haverly,    i   Wend.  (N. 

Fed.   Rep.    605.     But  see    Wright   ».  Y.)  70. 

Weisinger,  5  Smed.  &  M.  (Miss.)  210,  8.  3   Black.   Com.   330;    Puckett  r. 

wherein  it  was  held,  citing  i  Ch.  PI.  Pope,  3  Ala.  552;  Bone  v.  McGinley,  7 

556,  Fanshaw  v,  Morrison,  2Salk.  520,  How.  (Miss.)  671;    Burckhart  9.  Wat- 

and  3  Ch.  PI.  494,  that  in  a  plea  of  nul  kins,  4  Mo.  72;  Share  v,  Becker,  8  S.  & 

A>/ r^r^r^/ a  verification  is  unnecessary  R.  (Pa.)  239;  Whitman  v.  Rook,  Say. 

because  the  plea  is  in  the  negative.  299. 

Jndgmont  of  Foreign  Oourt  or  Court  Hot  4.  i   Chitty  on  Pleading  (i6th  Am. 

of  Booord.  —  In   Thornton  v.  Lane,   11  ed.)  584,  615;  Com.  Dig.,  dtle  Pleader, 

Ga.  459,  it  was  held   that    where  the  E  29;  Crawford  v.  Simonton,   7  Port, 

record   is  of  a  foreign  judgment,   or  (Ala.)  no;    Pearl   v,  Wellman,   8  Dl. 

where  the  court  which   rendered   the  311;  Cole  v,  Driskell,  i  Blackf.  (Ind.) 

judgment  is  not  a  court  of  record,  the  16;  Hawley  v.  Hanchet,  i  Cow.  (N.  Y.) 

plea  should  conclude,  not  with  a  verifi-  152;  Patton  v.  Miller.  13  S.  &  R.  (Pa.) 

cation  of  the  record  to  the  court,  but  254;     Burnham    v,   Webster,     Davies 

with  a  verification  to  the  country,  the  (U.S.)  236,  4  Fed.  Cas.  No.  2,178. 
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issue  only  the  existence  of  the  record.* 

6.  Bvidenoe  Adndiiible  under  Plea.  —  As  a  plea  of  nul  tiel  record 
simply  puts  in  issue  the  existence  of  the  record,  advantage  of 
defects  appearing  on  the  face  of  the  record  alone  can  be  taken 
under  this  plea.* 

XriAenoe  Gontradioting  Beoord.  —  It  has  accordingly  been  held  that 
evidence  contradicting  the  recitals  of  the  record  is  not  competent 
under  a  plea  of  nul  tiel  record.^ 

Denial  of  Jurisdietlon.  —  Nor  can  it  be  shown  under  such  plea  that 

1.  Bennett  v.  Morley,  lo  Ohio  loo,  21  Wall.  (U.   S.)  453;   Bergen  v.  Wil- 

wherein  it  was  said:  "  That  the  plea  Hams,  4  McLean  (U.  S.)  125. 

of  nul  tiel  record  puts  in  issue  only  the  Anignment  of  Judgment.  —  In  an  ac- 

ezlstence  of  the  record  is  one  of  those  tion  on  a  judgment  by  an  assignee  the 

maxims  which  admits  of  no  exception,  plea  of  nul  tiel  record  does  not  put  In 

It  is  true  the  doctrine  with  regard  to  issue  a  transfer  of  the  judgment  to  the 

the  effect  of  a  judgment  of  a  sister  plaintiff.     Marx  v,  Logue,  71  Miss.  905. 

state  has  undergone  as  many  and  as  Hew  Katter.  —  The   plea  of  nul  tiel 

important  changes  as  any  other  in  the  record  does   not  present   new   matter, 

law,    but    on    this    precise    question,  and  the  absence  of  a  similiter  to  it  is 

whether  on  the  single  plea  of  nul  tiel  not  ground  for  setting  aside  the  judg- 

record  to  an  action  of  debt  on  such  a  ment.  Sammisv.  Wightman,  31  Fla.  10. 

judgment  you  can  go  out  of  the  record.  Finding  Against  Plea.  —  Where,  upon 

there   never  has  been  any  departure  a  scire  facias  to  enforce  a  judgment, 

from  the  rule  originally  established."  the  defendant  pleads  nul  tiel  record ^uA 

See  also  the  following  cases:  the  court  finds  the  issue  in  favor  of  the 

Alabama,  —  Hunt     v,     Mayfield,     2  plaintiff,  such  finding  is  not  conclusive 

Stew.  (Ala.)  124.  as  to  the  validity  of  the  judgment  de- 

Arkansas,  —  Hallnm    v,    Dickinson,  nied,   but    only    as    to    its  existence. 

47  Ark.  120.  Harrell  v.  Peebles,  79  N.  Car.  26. 

Connecticut,  —  Hawley     v.     Middle-  8.  Hill    v.     Mendenhall,     21    Wall, 

brook,  28  Conn.  527.  (U.    S.)   453,    wherein    it    was    said: 

Illinois,  —  East  St.  Louis  v.  Canty,  "  Nul  tiel  record  puts  in  issue  only  the 

65  111.  App.  325.  fact  of  the  existence  of  the  record,  and 

Indiana,  —  Walker    v,     Houlton,    5  is  met  by  the  production  of  the  record 

Blackf.  (Ind.)  348.  itself  valid  upon  its  face.    *    *    *    A 

Maine,  — Tourlgny  v,  Houle,  88  Me.  defense   requiring  evidence  to  contra- 

406;  Lancaster  v,   Richmond,  83   Me.  diet  the  record  must  necessarily  admit 

534-  that   the  record  exists  as  a  matter  of 

Mississippi^ — Stephens  v,   Roby,  27  fact,   and  seek  relief  by  avoiding  its 

Miss.  744.  effect.     It  should,  therefore,  be  form- 

New  Hampshire, — Wilbur  t/.  Abbott,  ally   pleaded   in   order  that  the   facts 

59  N.   H.  132;   Caouette  v.  Young,  67  upon  which   it   is   predicated  may   be 

N.  H.  159.  admitted  or  put  in   issue."     See  also 

New    York,  —  Brown     v,    Balde,    3  Kimball  v,  Merrick,  20  Ark.  12. 

Lans.     (N.    Y.)    283;     Hoffheimer    v,  8.  Bennett  v,   Morley,  zo  Ohio  100. 

Stiefel,  17  Misc.  Rep.  (N.  Y.  Supreme  This  was  an  action  in  Ohio  on  a  judg- 

Ct.)  236.  ment  of  a  court  in  New  York  against 

North  Carolina,  —  Fitch  v.  Porter,  8  M.   and   G.;   M.,    the    only  defendant 

Ired.  L.  (N.  Car.)  511.  served  with  process  in  Ohio,  pleaded 

Ohio,  —  Goodrich  v,  Jenkins,  6  Ohio  nul  tiel  record.     On  the  trial  the  plain- 

43.  tiff  produced  the  original  record  from 

South  Carolina,  —  Clark  v.  Melton,  19  New  York,  showing  that  both  defend- 

S.  Car.  498.  ants   were  arrested   in   that  suit.     M. 

Tennessee.  —  Barrett  v,  Oppenheimer,  offered  in  evidence  a  document  accom- 

12     Heisk.     (Tenn.^    298;     Ridley    v,  panying  the  deposition  of  the  clerk  of 

Bachanan,  2  Swan  (Tenn^  555.  the  court  in  New  York,  which,  in  addi- 

Vermont,  —  Stevens  v,  Fisher,  30  Vt.  tion  to  the  record,  contained  a  copy  of 

900.  the   capias  ad  respondendum    with   the 

United  States,  —  Hill  v,  Mendenhall,  return  indorsed  upon  it, "  Not  found  as 
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the  court  making  the  alleged  record  had  in  fact  no  authority  to 
make  it.* 

7.  Production  of  Becord.  —  Upon  a  plea  of  nul  tiel  record  the 
record,  or  an  exemplification  thereof  properly  authenticated, 
should  be  exhibited  for  the  inspection  of  the  court.* 

8.  Trial  of  Issue  Raised  by  Plea  —  By  Court  or  Jury.  —  As  a  general 
rule  a  plea  of  nul  tiel  record  should  be  tried  by  the  court,  and  not 
by  the  jury.' 

.  Beoord  of  Foreign  Court.  -^  It  has,  however,  been  held  that  where 

to  M.'*     It  was  held  that  this  evidence  proof  of  the  record.     The  defendant 

was  not  admissible.     See  also  Lancas-  also  produced  a  certified  copy  from  the 

ter  V.  Richmond,  83  Me.  534.  same    justice,    which     was    different. 

1,  Brown  r.  Balde,  3  Lans.  (N.  Y.)  The  court  thereupon  sent  to  the  justice 
283;  Slarbuck  v,  Murray,  5  Wend.  (N.  to  bring  his  original  record,  in  order 
Y.)   148;    Hunt  V.    Mayfield,   2   Stew,  that  it  might  be  inspected. 

(Ala.)  124.  Time  of  Production.  —  On  the  issue  of 

2.  Fitch  V.  Porter,  8  Ired.  L.  (N.  nul  tiel  record^  2,  day  should  be  given 
Car.)  511,  wherein  it  was  said:  "  The  the  party  to  produce  the  record,  and  if 
court  below  was  undoubtedly  right  in  not  produced  there  should  be  judgment 
deciding  that  there  was  no  such  judg-  of  failure  of  record.  Brady  v.  Com.,  i 
ment  as  that  upon  which  the  plaintiff  Bibb  (Ky.)  517. 

declared.  The  exemplification  of  the  Ai  to  the  Saifieieney  of  the  Beoord  pro- 
record  produced  showed  no  judgment  duced  and  its  authentication,  see  the 
at  all,  but  merely  an  award  of  execu-  title  RecordSy  Am.  and  Eng.  Encyc.  of 
tion  upon  a  judgment  recited  therein  Law. 

to  have  been  before  rendered,  but  the  8.  Hall  v,  Williams,  6  Pick.  (Mass.) 

judgment    itself    was    not    produced.  232,  wherein  the  court  said:  '*  Whether 

The  plea  of  nul  iid  record  put  in  issue  there  is  a  record  or  not  is  generally  to 

the  judgment  declared  upon,  and  the  be  tried  by  the  court,  and  not  the  jury, 

plaintiff  was  bound  to  produce  an  ex-  for  it  is  to  be  tried  by  inspection  only, 

emplificaiion   of   it  in   support  of  the  and   the  court  are  the  proper  judges 

aflffrmative    of    his    plea."      See    also  whether  what  is  shown  for  a  record  is 

Ladd  V.  Blunt,  4  Mass.  402;    Fitch  v,  one.     If  the  judgment  declared  on  is 

Porter,  8  Ired.  L.  (N.  Car.)  511;    Wal-  of  a  foreign  court  it  is  not  treated  as  a 

ton  V.  McKesson,  64  N.  Car.  77;  Silver  record,  and  a  plea  of  nul  tiel  record 'xi 

Lake  Bank  v.  Hardin,  Wright  (Ohio)  not  a  proper  plea;  but  under  an  issue 

430;  Clark  V.  Melton,  19  S.  Car,  498.  to  the  country  all  exceptions  may  be 

ProdnotioxL   of    Copy   of    Becord.  —  It  taken  to  what  is  produced  as  a  record, 

would   seem   that  the  original   record  and  the  judgment  proved  is  onXy prima 

need  not  be  produced.     A  copy  of  it  facie  evidence  of  debt.     Not  so  with 

will  be  sufficient.     Ladd  v.   Blunt,   4  domestic  judgments,  for  the  record  of 

Mass.  402:    Rathbone  v.  Rathbone,  10  such  being  produced  they  are  conclu- 

Pick.  (Mass.)  i.  sive   evidence  of    debt,   and    there  is 

Flea  of  Hil  Debet.  —  Where  in  an  ac-  nothing  to  submit  to  a  jury,  and 
tion  of  debt  on  a  judgment  of  a  sister  whether  there  be  such  a  recotd  as  is 
state  the  defendant  pleads  nil  debet ^  the  averred  can  be  known  only  by  an  ex- 
plaintiff  must  produce  and  prove  the  amination  of  the  book  in  which  it  is 
record  of  the  judgment  or  an  exempli-  contained  or  an  exemplification  in  due 
fication  thereof.  Rush  v.  Cobbett,  2  form  of  law  by  those  who  have  the  cus- 
Johns.  Cas.  (N.  Y.)  256.  tody  and  keeping  of  the  same."    And 

Jmtioe'i  Beoord. —  In    Allin   v.    His-  see    3    Black.   Com.   24;    Stephen  on 

cock,  r   Root  (Conn.)  88,  which  was  a  Pleading  130;  Tidd's  Pr.  688. 

writ  of  error  to  reverse  a  judgment  of  See  also  the  following  cases: 

a  justice,  the  defendant   pleaded  that  Alabama,  —  Crawford  v.  Simonton,  7 

there  was  no  such  record  as  set  forth  Port.  (Ala.)  no;  Woodward  v.  Harbin, 

in  the  writ  of  error.     The  plaintiff  re-  i  Ala.  104. 

plied  that  there  was,  and  prayed  the  Arkansas,  —  Kimball  v.  Merrick,  ao 

inspection  of  the  record,  and  produced  Ark.    12:    Buford    r.    Kirkpatrick,    13 

a  certified  copy  from   the    justice   in  Ark.  33. 
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RECORDS. 


Judgment  on  Plan. 


the  record  of  a  foreign  court  is  denied  by  the  plea  of  nul  tiel 
record^  the  issue  should  be  tried  by  a  jury,  because  the  existence 
of  the  record  to  be  inspected  must  first  be  made  by  proof,  which 
it  may  be  necessary  to  submit  to  a  jury.* 

9.  Judgment  on  Plea.  —  The  general  rules  governing  judgments 
are  applicable  to  the  judgment  entered  on  the  determination  of 
the  issue  raised  by  a  plea  of  nul  tiel  record,'^ 


Indiana,  — Hooker  v.  State,  7  Blackf . 
(Ind.)  272;  Barker  v.  McClure,  2 
Blackf.  (Ind.)  14. 

lotva,  —  Hindman  v,  Mackall,  3 
Greene  (Iowa)  170. 

Kentucky,  — Carson  v.  Pearl,  4  J.  J. 
Marsh.  (Ky.)92;  Brady  v.  Com.,  i  Bibb 
(Ky.)  517;  Boucher  v,  Williamson,  i 
Dana  (Ky.)  227. 

Maine.  —  Endicott  v,  Morgan,  66 
Me.  456. 

North  Carolina,  — State  v.  Isham,  3 


record  is  an  issue  of  fact  within  the 
provision  of  the  Revised  Statutes  re- 
quiring all  issues  of  fact  to  be  tried  by 
a  jury.  Trotter  v.  Mills,  6  Wend.  (>f. 
Y.)  512;  Fasnacht  v,  Stehn,  53  Barb. 
(N.  Y.)65o. 

Earmlasi  Error.  —  Though  it  is  error 
to  submit  an  issue  of  nul  tiel  record  to 
a  jury,  yet  if  it  finds  as  the  court 
would  have  found  it  is  not  a  material 
error  for  which  the  Supreme  Court  will 
reverse.      Coffee   v.   Neely,    2    Heisk. 


Hawks  (N.  Car.)  185;  State  v.  Graton,     (Tenn.)  304;    Coulter  v,  Davis,  13  Lea 


3  Hawks  (N.  Car.)  187;  Carter  v,  Wil- 
son. I  Dev.  &  B.  L.  (N.  Car.)  362;  Har- 
rell  V,  Peebles,  79  N.  Car.  26. 

Oregon,  —  McCracken    v,   Swartz,    5 
Oregon  63. 


2*enn.)  451.      See  also  Woodward   v, 
arbin,  i  Ala.  104. 

Where  a  Defendant  Cements  to  submit 
an  issue  upon  the  plea  of  nul  tiel  record 
to  a  jury  he  cannot  afterwards  be  al- 


Pennsylvania,  —  Patton  v.  Miller,  13     lowed  to  object  that  he  has  been  de- 


S.  &  R.  (Pa.)  254;  Adams  v,  Betz,  i 
Watts  (Pa.)  425;  Share  v,  Becker,  8  S. 
&  R.  (Pa.)  239. 

South  Carolina,  —  Wads  worth  v.  Let- 
son,  2  Spears  L.  (S.  Car.)  277. 

Tennessee,  —  Hill  v.  State,  2  Yerg. 
(Tenn.)  248;  Ridley  v,  Buchanan,  2 
Swan  (Tenn.)  555;  Coulter  v,  Davis,  13 


prived  of  a  trial  according  to  the  forms 
of  law.  Crawford  v.  Simonton,  7  Port. 
(Ala.)  no. 

1.  Basset  v,  U   S.,g  Wall.  (U.  S.)  38. 

JuBtioe's  Beeord.  — A  plea  of  nul  tiel 
record  to  a  declaration  on  a  judgment 
in  a  justice's  court  is  not  triable  by  the 
record,  but  by   the  jury.     Witherwax 


Lea  (Tenn.)  451;    Barret  v,  Oppenhei-    v,  Averill,  6  Cow.  (N.  Y.)  589;    Sher- 


mer,  12  Heisk.  (Tenn.)  298. 

Vermont,  —  Gray  v,  Pingry,  17  Vt. 
419;  Stevens  v.  Fisher,  30  Vt.  200. 

Virginia,  —  Eppes  v.  Smith,  4  Munf. 
(Va.)  466. 

United  States,  —  Basset  v,  U.  S.,  9 
Wall.  (U.  S.)  38:  Wiitemore  v,  Mal- 
comson,  28  Fed.  Rep.  605. 


wood  V,   Johnson,    i    Wend.    (N.    Y.) 

445. 

2.  Caouette  v.  Young,  67  N.  H.  159; 
Brace  v.  Cloutman,  45  N.  H.  37. 

Another  Salt  Pending.  —  Where  the 
plaintifif  replies  nul  tiel  record  to  a  plea 
of  the  pendency  of  a  prior  suit,  and  the 
issue  is  found  for  him,  the  judgment  is 


In  Hew  York  it  has  been  held  that  the    that  the  defendant  answer  over.     Neal 
issue  formed  upon  a  plea  of  nul  tiel    v.  Mills,  5  Blackf.  (Ind.)  208. 
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RECOUPMENT. 

See  article  SET-^OFF,  COUNTERCLAIM,  AND 

RECOUPMENT. 


RECUSATION. 

See  articles  JUDGES,  vol.  ii,  p.  780;  PROHIBITION,  vol.  16, 
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REDEMPTION. 

By  Charles  Sumner  Lobingier,  M.A.,  LL.M. 

I  Thb  Pikocesdivg  OB  Suit,  944. 

1.  Nature,  944. 

2.  To  What  Applicable,  945. 

a.  Mortgage  Foreclosure,  945. 

b.  Other  Applications,  946. 

3.  Accrued  of  Right  of  Redemption,  946. 

n.  YXVUS  AVB  FOBTm,  946. 

1.  Locus,  946. 

2.  Curia,  947. 

nL  PABTIB8,  947. 

I.  Complainants  and  Plaintiffs^  ^\i. 
a.   Who  May  Maintain  Suit,  947. 
(i)  In  General,  947. 

{a\  Only  Those  Interested  in  Premises,  947. 
\b^  Only  Those  Who  Have  No  Legal  Remedy, 
948. 
(2)  In  Redemption  from  Mortgage  Foreclosure,  948. 
(a)  Mortgagor,  948. 

Xb\  Part  Owner  of  Equity  of  Redemption,  948. 
\c\  Assignees  and  Grantees,  949. 
Qd)  Heirs  and  Devisees,  949. 
(/\  Legal  Representatives,  950. 
V  )  TVwj/^^j  and  Beneficiaries,  950. 
(^g)  junior  Incumbrancers,  950. 
eta.  Mortgagees,  950. 
bb.  judgment  Creditors,  951. 
cc.  Attaching  Creditors,  952. 
dd.  General  Creditors,  953. 
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REDEMPTION. 

(A)  Married  Wotnen^  953. 
aa.  Generally^  953. 
bb.  As  DowresSy  953. 
{i\  Tenants  in  Common^  954. 
(j\  Tenants  for  Life  and  for  Years^  955. 
3)  In  Redemption  from  Tax  Sales  ^  955. 
^4)  In  Redemption  from  Execution  SdUs^  955. 

b.  Who  May  Not  Maintain  Suity  955. 
(i)  Generally y  955. 

2)  Mere  Volunteer^  955. 

J3)  Miscellaneous  Parties^  956. 

c,  joinder  of  Complainants ^  957. 


( 


(i)  Who  May  Be  ^oined^  g^^j. 
(2)  Who  May  Not  Be  joined,  958. 
a.  Defendants^  958. 

a.  Necessary  and  Proper  Defendants^  958. 
{\)  In  General y  958. 
(aS  Mortgagees,  95^. 
"[3)  Heirs  and  Devisees ,  960. 

4)  Legal  Representatives,  960. 

5)  Assignees  of  Mortgage,  961. 

6)  Intermediate  Owners,  961. 

7)  Trustees  and  Beneficiaries,  i^\. 

b.  Unnecessary  Defendants,  961. 
^.  joinder  of  Defendants,  962. 

IV.  PUSADniGS,  962. 

1.  ^/7/,  Petition,  or  Complaint,  962. 

tf.  /«  General,  962. 

^.  joinder  and  Multifariousness,  (^6^. 

i)  -5i7/  /^  Redeem  and  for  Ijower,  963. 
'2)  Redemption  and  Cancellation,  963. 
3S  Redemption  and  Partition,  963. 
^4)  Redemption  and  Accounting,  964. 
S)  Redemption  and  Declaration  of  Mortgage,  964. 
6S  Redemption  and  Foreclosure,  964. 
7)  Miscellaneous  Matters,  964, 
<.  Specific  Allegations,  965. 
(i)  Tender,  965. 

General  Rule,  965. 
Qualifications,  066. 
/)  Sufficiency  of  Allegation,  967. 
^2)  Usury,  968. 
,3)  Interest  of  Complainant,  968. 

/«  Redemption  from  Tax  Sales  ^  968. 
4/.  Prayer,  ^69. 
tf.   Verification^  969. 
/.  Amendment  of  iill,  969. 

2.  Cross-bill,  969. 

3.  Demurrer,  970. 

y.  TxiAL  OB  HsA&nre,  970. 
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The  Proceeding  or  Suit.  REDEMPTION.  lalort. 

TI   DXOBEE,  971. 

I,  Provisions  and  Contents^  ^*i\, 

a.  Fixity  Time  for  Redemption^  971. 

(i^  Generally y  971. 

(2)  Enlarging  Time^  972. 

b.  Provisions  as  to  Effect  of  Nonredemption^  972. 


{i\  Generally^  972. 


Alternative  Order  of  Sale^  973. 
c.  Miscellaneous  Provisions ^  974. 
2.  Effect  and  Conclusiveness  of  Decree^  974, 

TIL  CO8T8,  975. 

1 .  General  Rule^  97c. 

2.  Exceptions  to  Rule^  976. 

a.  Defendant  at  Pault^  976. 

b.  Junior  Incumbrancers^  977, 

c.  Costs  Discretionary^  977. 

CROSS-REFERENCES. 

As  to  other  matters  of  Pleading  and  Practice  related  to  this  topic,  see  the 
following  titles  in  this  work:  CHATTEL  MORTGAGES,  vol 
4,  p.  507;  FORECLOSURE  OF  MORTGAGES,  vol.  9,  p.  84; 
PLEDGES,  vol.  16,  p.  629. 

For  matters  of  Substantive  Law,  see  the  title  REDEMPTION  in  the 
American  and  English  ENCYCLOPiEDiA  of  Law. 

L  The  Pboceedihg  ob  Suit  —  1.  Vatnre  —  Definition.  —  Redemp- 
tion is  a  proceeding  by  which  the  owner  of  property  which  has 
been  sold  or  appropriated  to  satisfy  some  lien  or  charge  may 
reclaim  it  before  his  title  is  finally  extinguished.* 

An  Equitable  Prooeeding.  —  The  right  of  which  this  proceeding  is 
but  the  instrument  originated  in  chancery,*  and  the  suit  itself  is 
everywhere  an  equitable  one,*  even  though  it  may  sometimes  be 

1.  Evans    v.    Pike,    118   U.    S.    241.  An  examination  of  the  Loaisiana  de- 

And  see  generally  cases  cited  in  the  cisions  shows  that  we  are  not  mistaken 

folio (^ing  notes.  in  our  anticipations."     Evans  v.  Pike, 

9.  A  Prodnot  of  Chanoery.  —  '*  In  the  118  U.  S.  241. 

English  system,   followed  in  most  of  8.  Illinois.  —  Grob  v.  Cushman,   4$ 

the  states,  a  person  having  an  interest  111.  119. 

in  mortgaged  premises  sold   under  a  Maine.  —  Randall  v.  Bradley,  65  Me. 

foreclosure,  and  not  made  a  party  to  43;  Pearce  v.  Savage,  45  Me.  90;  Morrill 

the    proceedings,   merely    retains   his  v.  Everett.  83  Me.  290;  Pratt  v.  Skol- 

equity  of  redemption,  that  Is,  a  right  field,  45  Me.  386. 

to  redeem  the  property  by  paying  the  New  Hampshire.  —  Shaw  v.  Abbott, 

amount    due   gn   the   mortgage.      He  61  N.  H.  254;    Hall  v.  Hall.  46  N.  H. 

cannot  turn  the  purchaser  out  of  pos-  240;  Brewer  v.  Hvndman,  18  N.  H.  9. 

session  without  redeeming,  or  offering  New  Jersey.  —  Culver  v.  Watson,  iA 

to  redeem,  the  property  by  paying  the  N.  J.  Eq.  548. 

mortgage  debt.     This  rale  is  founded  Pennsylvania.  —  Mellon  v.  Lemmon, 

in  such  manifest  justice  that  we  should  iii  Pa.  St.  56. 

be  surprised  not  to  find  it  in  some  form  Wisconsin.  —  Posten    v.    Miller,    60 

in   a  system  of  law  drawn  from  the  Wis.  494. 

same  source  as  that  of  English  equity.  United  States.  -—  ETaos  v.  Pike,  118 
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The  Fmoediiig  or  ioit  REDEMPTION.  To  What  AppUcablo. 

designated  by  the  names  of  common-law  actions.^ 

SiBMt  of  Lei^flatloii.  —  In  many  of  the  states  a  statutory  action  of 
redemption  has  been  devised,  but  this  does  not  displace  the 
equitable  proceeding  nor  prevent  resort  to  the  latter,  if  desired 
by  the  party  entitled  to  redeem.*  Nor,  on  the  other  hand,  is  the 
statutory  right  abrogated  by  first  resorting  to  the  equitable  action, 
and  the  former  is  available  as  to  any  portion  of  the  demand  not 
satisfied  by  the  latter.* 

A  Froooeding  la  PononaiiL  —  A  bill  to  redeem  is  not  a  suit  in  rem^^ 
but  is  a  proceeding  in  personam.^ 

8.  To  What  Applicable  —  a.  Mortgage  Foreclosure.  —  The 
most  common  application  of  a  bill  to  redeem  is  in  the  case  of 
real-estate  mortgages  which  have  been  foreclosed.*  But  the 
remedy  is  also  available  in  the  case  of  mortgages  of  personalty,'^ 

U.   S.   241,   defining  the  character  of  law  and  is  entitled  to  a  decree  that  he 

such  a  proceeding  in  Louisiana.     Com-  execute  the  deed,  and  (since  he  admits 

pare  Gordon  v.  Hobart,  2  Sumn.  (U.  that  he  holds  possession  only  under  his 

S.)  401.  tax  deed)  that  he   restore   to  her  the 

1.  Badomptioii   by  lyectment.  —  Thus  possession  of  the  property." 

in  Pennsylvania  the  proceeding  may  be  8.  Statutory  Action  Cumulative.  —  Am- 

by  ejectment,  though  il  is  not  the  com-  erican  Buttonhole,  etc.,  Co.  v.  Burling- 

nion-law  action  of  that  name.     In  Mel-  ton   Mut.  Loan  Assoc,  61  Iowa  464; 

Ion   V,   Lemmon,    izi   Pa.  St.   56,  the  Spurgin  v,  Adamson,  62  Iowa  661,  the 

court  said:    **  This  equitable  right  of  court  saying:   '*  The  equity  of  redemp- 

redemption  in  the  mortgagor  may  be  tion  ceases  to  exist  after  the  expiration 

enforced   in   an  action   of    ejectment,  of  the  time  fixed  by  the  decree  of  fore- 

which  under  our  system   of  jurispru-  closure  or  the  rules  of  chancery  appii- 

dence  is  an  equitable  action,  and  may  cable  thereto.     The  statute,  under  our 

be  employed  as  a  substitute  for  bill  to  view,  confers  a  right  upon  the  junior 

redeem.     In  such  cases  it  is  the  duty  incumbrancer  not  given  by  chancery, 

of  the  jury,  under  the  direction  of  the  By  its  terms  it  does  not  limit  the  right 

judge  sitting  as  a  chancellor,  to  ascer-  of  redemption  before  existing    under 

tain  how  much  the  mortgagee  in  pos-  the   rules  of  equity.     That    right    is, 

session   has   realized   from   the   rents,  therefore,  not  taken  away   by  it.     It 

issues,  and  profits.     If  they  find  he  has  was  not   the  purpose  of   the  statute, 

received,  or  in  the  exercise  of  reason-  in  conferring  this  right  of  redemption, 

able  diligence  should   have  realized,  to  take  away  another  and  different  right 

enough  to  pay  the  sum  secured,  a  gen-  recognized  by  equity.     The  equity  of 

eral  verdict    for   plaintiffs  should    be  redemption  exists  independent  of  stat- 

rendered;  if  not,  a  conditional  or  special  ute,  and  will  be  enforced  by  the  courts 

verdict  should  be  found,  in  such  form  of  chancery  until  it  is  taken  away  by 

that,    upon    payment   of   the   residue,  express  legislative   enactment."      See 

the  mortgagor  may,  without  unneces-  also  Hall  v.  Hall,  46  N.  H.240;  Franks 

sary  delay,  obtain   possession   of  the  e^.  Tones,  39  Kan.  236. 

premises."  o.  Frink  v.  Murphy,  21  Cal.  108. 

A  proceeding  to  redeem,  however.  Is  4.  Boston,    etc.,    R.   Corp.   v.    New 

not  properly  an   action  of  ejectment.  York,  etc.,  R.  Co.,  12  R.  I.  220.     See 

See  Culver  v.  Watson,  28  N.  ].  Eq.  548,  this  case  also  as  to  when  a  receiver 

where  the  court  said:   *'  The  defend-  will  be  appointed  in  redemption, 

ant's  counsel   insists  that  this  is  an  6.  Kanawha  Coal  Co.  v.   Kanawha, 

ejectment  bill.   But  that  is  not  its  char-  etc..  Coal  Co.,  7  Blatchf.  (U.  S.)  415; 

acter.    The  complainant  has  come  to  Boston,  etc.,  R.  Corp.  v.   New  York, 

the  proper  forum  for  relief.     She  could  etc.,  R.  Co.,  12  R.  I.  220. 

obtain   none  at  law.     The  defendant  6.  See  cases  cited  in  the  following 

has  a  valid  legal  title  under  the  tax  notes. 

sale.     The  complainant  has  the   right  7.  Boston,  etc..  Iron  Works  v.  Moo* 

to  redeem  the  property  from  it.     She  tague,  108  Mass.  248;  Locking  v.  Wes- 

has  complied  with  the  provisions  of  the  son,  25  Mich.  443;  Arnold  v.  Chapman, 
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though  there  must  be  something  in  the  nature  of  the  property  or 
the  relation  of  the  parties  to  give  jurisdiction  to  a  court  of 
equity,*  as  ordinarily  a  possessory  action  at  law  is  adequate.* 

An  Eqnitable  Xortgage,  it  has  been  held,  cannot  be  made  the  sub- 
ject of  a  suit  for  redemption.* 

b.  Other  Applications  —  Pledge  Forecioann.  —  A  bill  to  redeem 
is  applicable  after  the  foreclosure  of  a  pledge,  as  of  stock  certifi- 
cates* or  bonds,*  though  here,  also,  the  remedy  at  law  may  be 
sufficiently  adequate  to  make  resort  to  equity  unallowable.* 

Tax  and  Execution  Salei.  —  A  bill  to  redeem  is  also  applicable  in 
the  cases  of  execution  sales'^  and  tax  sales.® 

3.  Accrual  of  Eight  of  Eedemption.  —  A  demand  upon,  and 
refusal  of,  the  mortgagee  to  account  has,  it  seems,  sometimes  been 
made  a  prerequisite  to  the  maintenance  of  a  bill  in  equity  to 
redeem.* 

n.  VEinrE  AHD  FOBUM  —  1.  Locofl.  —  By  the  great  weight  of 
authority  a  proceeding  for  redemption  is  a  transitory  and  not  a 
local  action.*®    Such  proceeding  need  not  be  brought  in  the 

13  R.   I.  5B6;  Means  v,  Anderson,  19  7.  Graffam    v.   Burgess,    117    U.   S. 

R.  I.  118;  Ballard  v.  Jones.  6  Humph.  180;     Walker    v.    Ball,   39    Ala.    298; 

(Tenn.)455'  Spaih  v.  Hankins,  55  Ind.  155. 

1.  Gordon  v.  Clapp,  11 1  Mass.  22,  the  8.  Bedemption  from  Tax  Sales.  —  Read 
court  saying:  '*  The  jurisdiction  of  this  v.  Dingess,  60  Fed.  Rep.  21;  Harding 
court  as  a  court  of  equity  is  limited  by  v.  Vaughn,  36  Fed.  Rep.  742;  Van 
statute  to  those  cases  where  there  is  Gorder  v.  Hanna,  72  Iowa  572;  Serria 
not  a  plain,  adequate,  and  complete  v.  Brush,  74  Iowa  489;  Callanan  v. 
remedy  at  law.  Bills  to  redeem  mort-  Lewis,  79  Iowa  452;  Goodrich  v.  Florcr, 
gages  of  personal  property,  when  ob-  27  Minn.  97;  McKee  v.  Spiro,  107  Mo. 
jection  to  the  jurisdiction  is  taken  by  452.  And  see  cases  cited  under  appro- 
demurrer,  will  not  be  entertained,  there-  priate  topics  in  the  following  notes, 
fore,  unless  a  case  is  disclosed  in  the  9.  Battle  </.  Griffin,  4  Pick.  (Mass.)  6. 
allegations  where,  from  the  nature  of  And  see  Bellows  z/.  Stone,  14  N.  H. 
the  property  mortgaged,  the  peculiar  175;  Currier  v.  Webster,  45  N.  H.  226. 
relation  of  the  parties,  or  the  difficulty  10.  Action  TranBitory  and  Kot  LocaL  — 
of  ascertaining  the  amount  to  be  paid  Cholmondeley  v.  Clinton,  2  Jac.  &  W. 
or  tendered,  it  is  apparent  that  the  134,  where  a  bill  was  brought  in 
mode  specifically  provided  by  statute  chancery  to  redeem  from  a  mortgage 
for  the  redemption  of  such  mortgages  covering  lands  in  the  three  counties  of 
will  not  fully  protect  the  mortgagor's  Dorset,  Devon,  and  Cornwall;  Kana- 
rights.  Gen.  Stat.,  c.  113,  §  2;  c.  151,  wha  Coal  Co.  v.  Kanawha,  etc..  Coal 
§  5;  Boston,  etc..  Iron  Works  v.  Mon-  Co.,  7  Blatchf.  (U.  S.)  415;  Smith  v. 
tague,  108  Mass.  248."  Compare  Du-  Larrabee,  58  Me.  361,  Cutting,  J., 
rant  v.  Einstein,  (N.  Y.  Super.  Ct.  Gen.  dissenting, 
T.)  35  How.  Pr.  (N.  Y.)  223.  In  Kanawha  Coal  Co.  v.  Kanawha, 

9.  Durant  v,  Einstein,  (N.  Y.  Super,  etc..  Coal  Co.,  7  Blatchf.  (U.  S.)  391, 

Ct.  Gen.  T.)  35  How.  Pr.  (N.  Y.)  223.  the  court  said:  "  It  is  objected  that  as 

8.  Eaton  v.  Green,  22  Pick.  (Mass.)  this  suit  relates  to  lands  lying  in  West 

526.  Virginia,  this  court  has  no  jurisdiction 

4.  Shobe  v.  Luff,  66  111.  App.  414;  of  this  suit.  But  it  is  the  ordinary 
Newton  v.  Fay,  10  Allen  (Mass.)  505 ;  case  of  a  bill  to  redeem  a  mortgage. 
Bartlett  v,  Johnson,  9  Allen  (Mass.)  The  owner  of  the  equity  of  redemp- 
530.  tion,  or  the  party  entitled  to  redeem, 

6.  White  Mountains  R.  Co.  p.  Bay  must  seek  the  mortgagee  or  the  party 

State  Iron  Co.,  50  N.  H.  57.  holding  the  lien  on   the  land,  in  the 

6.  Doak  V,  State  Bank,  6  Ired.  L.  (N.  forum  where  jurisdiction  in  personam 

Car.)  309.  can  be  obtained  over  such  mortgagee 

946  Volume  XVII. 


TutlM.  REDEMPTION.    OomplAiiuuits  and  PUiatift. 

county  ^  or  even  in  the  state  •  where  the  mortgaged  land  is  situ- 
ated, but  IS  properly  pending  wherever  jurisdiction  over  the 
person  of  the  defendant  has  been  acquired.^ 

8.  Curia.  —  As  the  right  of  redemption  originated  in  chancery 
and  was  first  enforced  there,*  so  the  proceeding  to  redeem  is  every- 
where an  equitable  one.*  Where  the  distinction  between  actions 
at  law  and  suits  in  equity  is  still  preserved,  the  latter  is  the  recog- 
nized mode  of  redemption.*  And  in  states  where  this  distinction 
has  been  abolished  by  statute,  redemption  is  effected  in  the  court 
of  general  jurisdiction  administering  both  law  and  equity,  but  in 
this  regard  applying  the  doctrines  of  the  latter.'^ 

in  Paetieb  — 1.  Complainants  and  Plaintiffii  — tf.  Who  May 

Maintain  Suit  —  (l)  In  General —  (a)  Only  ThoM  Intemted  in  Pram- 
iiM.  —  A  prerequisite  to  the  right  of  a  person  to  maintain  a  suit 
to  redeem  is  that  he  have  a  definite  interest  in  the  premises  which 
are  to  form  the  subject  of  the  redemption.®  The  rule  applies  not 
alone  in  the  case  of  mortgage  foreclosures,  but  also  in  redemption 

or  party,  without  reference  to  the  situs  6.  Grob  v,  Cushman,  45  III.  119.   And 

of  the  land.   The  subject  of  controversy  see  other  cases  in  the  preceding  note, 

is  immediately  the  mortgage  or  trust  7.  Posten  v.  Miller,  60  Wis.  494. 

security  from  under  which  the  land  is  8.  Plaintiif    Xust    Haye    Int«rott   In 

sought  to  be  redeemed.     That  is  per-  Premiias,  —  Alabama.  —  Rapier  v.  Gulf 

sonal  property  and  follows  its  owner."  City  Paper  Co.,  64  Ala.  330;  Butts  v, 

1.  Cholmondeley  v,  Clinton,  2  Jac.  &  Broughton,  72  Ala.  294. 

W.   134;    Smith  V,   Larrabee,   58  Me.  Illinois,  —  Beach  v.  Shaw,  57  111.  17. 

361.   citing   Story's   Eq.   Jur.,   g§  743,  Iowa.  —  Penn  v.  Clemans,  19  Iowa 

744,  899,  900;  Great  Falls  Mfg.  Co.  v.  372;  Byington  r.   Buckwalter,  7  Iowa 

Worster,  23  N.  H.  463,  and  cases  there  512. 

cited;  Toller  v.  Carteret,  2  Vern.  494.  Michigan, — Smith  v.  Austin,  9  Mich. 

9.  Kanawha  Coal   Co.  v.  Kanawha,  465,  11  Mich.  34;  Millard  v.  Truax,  50 

etc.,  Coal  Co.,  7  Blatchf.  (U.  S.)  415,  Mich.   343;    Harwood   v.  Underwood, 

in  which  case  a  bill  was  brought  in  the  28  Mich.  427;  Sinclair  v.  Learned,  51 

Circuit  Court  of  the  United  Stales  for  Mich.  335. 

the  southern  district  of  New  York,  to  Mississippi,  —  Boarman  v,  Catlett,  13 

redeem   from   a  deed  of  trust  in  the  Smed.  &  M.  (Miss.)  149. 

nature  of  a  mortgage  covering  lands  in  New    York,  —  Grant    v,    Duane,    9 

West  Virginia.  Johns.    (N.    Y.)    6zi;    Chamberlin  v, 

8.  Smith  V,   Larrabee,   58  Me.   361;  Chamberlin,  44  N.  Y.  Super.  Ct.  116. 

Kanawha  Coal  Co.  v,  Kanawha,  etc.,  North  Carolina,  —  Purvis  v.  Brown, 

Coal  Co.,  7  Blatchf.  (U.  S.)  415.  4  Ired.  Cq.  (N.  Car.)  413. 

If  th«  nm  li  Made  Betumable  in  th«  IVisconHn,  —  Eaton  v.  North,  25  Wis. 

Wrong  County  and  dismissed  for  want  514;  Cousins  v.  Allen,  28  Wis.  232. 

of  jurisdiction,  the  foreclosure  will  not  England.  —  Lomax  v.  Bird,  i  Vern. 

be  opened  on  a  new  bill  brought  almost  182;  James    v,   Biou,   3   Swanst.   234, 

a  year  after  such  dismissal,  there  ha  v«  wherein  Lord  Eldon  said:  "A  mort- 

ing   been    meanwhile  no    tender    nor  gagee  may  retain  the  mortgaged  estate 

agreement  by  the  mortgagee  to  extend  against  every  one  who  cannot  show  a 

the  time  to  redeem.     Webb  v.  Nightin-  title  to  compel  redemption." 

gale,  14  Allen  (Mass.)  374.  In  Grant  v,  Duane,  9  Johns.  (N.  Y.) 

4.  See  supra^  I.  i.  Nature,  591,  the  court, /^r  Thompson,  J.,  said: 

6.  Randall    v.    Bradley,  65   Me.  43;  "No  person  can  come  into  a  court  of 

Pearce  v.  Savage,  45  Me.  90;  Pratt  v,  equity  for  a  redemption  of  a  mortgage 

Skolfield,  45  Me.  386.     Compare  Posten  but  he   who  is  entitled   to   the  legal 

V,  Miller,  60  Wis.  494;  Grob  v,  Cush-  estate  of  the  mortgagor,  or  claims  a 

man,  45  111.  119.  subsisting  interest  under  him." 
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from  tax  sales.*  It  seems,  however,  that  the  right  to  redeem 
may  be  so  reserved  to  a  stranger  that  he  may  maintain  suit,  but 
the  reservation  must  be  explicit.  •  Any  one  who  is  interested  in 
the  premises  may  enforce  the  right  of  redemption,*  even  though 
his  interest  attaches  to  a  portion  only,*  and  though  he  is  merely 
subrogated  to  the  rights  of  the  owner.* 

(b)  Only  ThoM  Who  Have  Ho  Legal  Remedy.  —  A  party  is  not  entitled 
to  sue  for  redemption  if  he  has  an  adequate  remedy  at  law  to 
effect  the  same  result.* 

(2)  In  Redemption  from  Mortgage  Foreclosure  —  (a)  Xortgagor.  — 
The  proper  party  to  redeem  from  a  mortgage  is  primarily  the 
one  who  executed  it  and  who  is  liable  thereon,  and  the  mortgagor 
is  therefore  a  proper  plaintiff  in  a  suit  for  that  purpose  if  he  still 
owns  the  equity  of  redemption.'' 

Sqnitable  Mortgage.  —  This  rule  includes  not  merely  the  mortgagor 
in  an  ordinary  legal  mortgage,  but  also  a  grantor  in  a  deed  abso- 
lute on  its  face,  but  intended  for  security.* 

(b)  Part  Owner  of  Equity  of  Bedemption.  —  In  order  to  maintain  a  bill 
to  redeem,  it  is  not  necessary  that  the  complainant  have  an 

1.  Bedemption  from  Tax  Sale.  —  Sin-  dower  cannot  maintain  a  bill  to  re- 

clair  z/.  Learned,  51  Mich.  335;  Bying-  deem. 

ton  V.  Buck  waiter,  7  Iowa  512;  Penn  7.  Xortgagor  Proper  Plaintiff — Arkan- 

V,  Clemans,  19  Iowa  372;  Cousins  v,  sas, — Anthony  v.    Anthony,  23  Ark. 

Allen,  28  Wis.  232:  Eaton  v.  North,  25  479;  Dailey  v,  Abbott,  40  Ark.  275. 

Wis.  514.  California.  —  Daubenspeck  v.  Piatt, 

S.  **  We  do  not  deny  that  a  right  to  22  Cal.  331. 

redeem  property  may  be  reserved  to  a  Illinois.  —  Beach  v.  Shaw,  57  111.  17; 

stranger  to  the  contract,  but  then  it  Lynch  v.  Jackson,  28  111.  App.  160. 

must  be  an  express  reservation   which  Indiana.  —  Spath  v.  Hankins,  55  Ind. 

is  not  pretended  here  in  favor  of  these  155. 

plaintiffs.     In  truth,  the  bill  is  framed  Iowa.  —  Harms  v.  Palmer,  61  Iowa 

under  an  entire  different  statement  of  483. 

facts,  which  is   denied  in   the  answer  Maim. — Pearce  v.  Savage,  45  Me.  90. 

and  not  proved,  but  contradicted  by  the  Massac kusetts.  —  Silva  v.  Turner,  166 

proofs."     Purvis  V.  Brown,  4  Ired.  £q.  Mass.    407;     Lamson    v.    Drake,    105 

(N.  Car.)  413.  Mass.  565;    Fuller  v.  Russell,  6  Gray 

8.  Moore  v.   Beasom,  44  N.  H.  215;  (Mass.)  128. 

Powers    V.    Golden    Lumber  Co.,    43  Michigan. — Squire    v.    Wright,    85 

Mich.  468.    And  see  authorities  cited  in  Mich.  76. 

preceding  notes.  Minnesota.  —  Gates  v.  Ege,  57  Minn. 

4.  Bozarth  v.  Largent.  128  111.  95,  and  465. 

Powers    V.    Golden    Lumber    Co.,   43  Missouri, — Turner  v.   Johnson,  95 

Mich.  468,  holding,  however,  that  the  Mo.  431. 

redemption    must    be    effected    as    to  New  Hampshire.  —  Brewer  v.  Hynd- 

the  whole  of  the  premises.     See  also  man,  18  N.  H.  9. 

Palmer  v.  Carlisle,   i  Sim.  &  St.  423,  New  York. — Goldsmith  t'.  Osborne, 

wherein  it  was  held  that  no  redemp-  i  Edw.  (N.  Y.)  560. 

tion  can  be  had  unless  the  parties  en-  In  many  of  the  foregoing  cases  the 

titled  to  the  whole  of  the  mortgage  precise  point  stated  in  the  text  is  not 

money  are  before  the  court.     And  see  decided,  but  they  were  cases  where  the 

infra^  III.  i.  a.  (2)  (b)  Part  Owner  of  suit  was  actually  brought  by  the  mort- 

Equihf  of  Redemption.  gagor  and  hence  recognized  the  rule. 

5.  Moore  v.  Beasom,  44  N.  H.  215.  8.  Daniels  v.  Alvord,  2  Root  (Conn.) 

6.  Messiterz/. Wright,  16  Pick.  (Mass.)  196;  Belton  v.  Avery,  2  Root  (Conn.) 
151,  in  which  case  it  was  held  that  a  279;  Lynch  v.  Jackson,  28  111.  App.  160; 
widow  with  a  legal  remedy  to  recover  McDonough  v.  Squire,  iii  Mass.  317; 
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interest  in  the  whole  of  the  premises  affected ;  he  may  seek  such 
a  relief  though  he  is  an  owner  of  but  a  portion.^  But  such  a  party 
must  redeem  from  the  entire  debt,  and  there  can  be  no  such  thing 
as  a  partial  redemption.' 

(o)  AMigneM  and  Grantaef.  —  Where  the  mortgagor  has  parted  with 
the  equity  of  redemption  his  assignee  or  grantee  is  entitled  to 
bring  a  bill  to  redeem.*  The  rule  applies  not  only  to  one  who 
acquires  by  private  contract  with  the  mortgagor,  but  also  to  one 
who  purchases  at  a  judicial  sale.'* 

(d^  Heirs  and  DavlMei.  —  If  the  mortgagor  is  dead  his  heirs  or 
devisees  may  usually  bring  a  suit  for  redemption.* 

Vanderhaise  v.  H agues,  13  N.  J.  Eq.  compel  a  party  to  redeem  when  per- 

410;  Still  V.  BuzzcU,  60  Vt.  478.  haps  it  might  be  for  his  benefit  to  suffer 

1.  Part  Owner  Hay  Sedeam — Alabama,  the   mortgage   to   be  foreclosed.     The 

—  Lehman  v,  Moore,  93  Ala.  186;  mortgagee,  however,  is  not  to  be  en- 
Hawser  V.  Cruikshank,  (Ala.  1899)  25  tangled  with  any  question  which  may 
So.  Rep.  206.  arise  between  the  owners  of  the  equity, 

Connecticut,  —  Calkins   v,  Munsel,  2  in  relation  to  contribution,  but  has  the 

Root  (Conn.)  333.  right  to  insist  on  an  entire  redemption. 

Indiana,  —  Eiceman  v.  Finch,  79  Ind.  If,  therefore,  several  estates  are  mort- 

511.  gaged  to  one  mortgagee,  and  the  mort- 

Maine, — McPherson  v.  Hayward,  81  gagor  afterwards  conveys  the  estates 

Me.  329;    Wood   V,   Goodwin,  49  Me.  separately    to    different    persons,    al- 

260;  Bailey  v.  My  rick   36  Me.  50.  though    each    owner  of    the   separate 

New    York,  —  Matter  of   Willard,  5  estates  may  redeem,  yet  it  can  only  be 

Wend.  (N.  Y.)94;  Boqut  v,  Coburn,  27  allowed  by  payment  of  the  whole  mort- 

Barb.  (N.  Y.)  230.  Z^Z'^  debt.     And  the  party  so  redeem- 

Engiand,  —  Palk  v.  Clinton,  12  Ves.  ing  will  be  entitled  to  hold  over  the 

Jr.  48.  whole  estate  mortgaged  until  he  shall 

80  aSeoond  Xortgagae  of  a  part  owner  be  reimbursed  what  he  has  been  thus 
of  the  lands  covered  by  the  first  mort-  compelled  to  pay  beyond  his  due  pro- 
gage  may  sue  to  redeem  from  the  lat-  portion.  He  is  considered  as  assignee 
ter.     Palk  v.  Clinton,  12  Ves.  Jr.  48.  of  the  mortgage,  and  stands,  after  such 

S.  Ho  Partial  Sedamptioii  —  Alabama,  redemption,  in  the  place  of  the  mort- 

—  Lehman  v,  Moore,  93  Ala.  186.  gagee,  in  relation  to  the  other  owners 
Connecticut. — Calkins  v,   Munsel,  2  of  the  equity.'* 

Root  (Conn.)  333.  8.  Alabama,  — Jones  c.  Matkin,  (Ala. 

Indiana.  —  Eiceman  v.  Finch,  79  Ind.  1897)  24  So.  Rep.  242. 
511.  Indiana.  —  Nesbit    v,    Hanway,    87 

Maine.  —  Bailey  v,  Myrick,  36  Me.  50.  Ind.  400. 

Massachusetts.  —  Gibson  v,  Crehore,        Iowa.  —  Harms  v.   Palmer,  61  Iowa 

5  Pick.  (Mass.)  146;  Merrittr/.  Hosmer,  483;  Moody  v.  Funk,  82  Iowa  i. 
II  Gray  (Mass.)  276;  Crafts  v.  Crafts,         Massachusetts,  —  Brown      v.     South 

13  Gray  (Mass.)  360.  Boston   Sav.    Bank,    148    Mass.    300; 

Michigan,  —  Powers  v.  Golden  Lum-  Stone  v.  Ellis,  9  Cush.  (Mass.)  95;  Far- 

ber  Co.,  43  Mich.  468.  num  v,   Metcalf,  8  Cush.  (Mass.)  46; 

England,  — Cholmondeley  z'.  Clinton,  Taft  v.  Stetson,  117  Mass.  471;  Gerrish 

2  Jac.  &  W.  134.  V.  Mace,  9  Gray  (Mass.)  235. 

In  Gibson  v.  Crehore,  5  Pick.  (Mass.)        Michigan,  —  Shouler  v,  Bonander,  80 

146,  the  court  stated  the  reason  for  the  Mich.  531. 

rule  as  follows:  **  The  rule,  therefore.        New  Hampshire,  —  Brewer  v.  Hynd- 

Is,  when  several  are  interested  in  an  man.  18  N.  H.  9. 

ecjuity  of  redemption,  and  one  only  is        4.  Gerrish  v.   Mace,  9  Gray  (Mass.) 

willing  to  redeem,    he  must  pay  the  235;  Nesbit  v,  Hanway,  87  Ind.  400. 
whole  mortgage  debt;    and  the  others        5.  Alabama. — Jones  v,  Richardson, 

interested  in  the  equity,  who  refuse  to  85  Ala.  463,  holding  in  the  case  stated 

redeem,  are  not  compellable  to  contrib-  that  the  personal  representative   was 

ute;    for  it  would  be  unreasonable  to  not  a  necessary  party. 
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B«Tivor  of  Suit  —  Where  the  mortgagor  has  commenced  such  a 
proceeding  and  dies  during  its  pendency,  the  heir  may  renew  the 
suit  by  a  bill  of  revivor.* 

(e^  Legal  BepraentativM.  —  The  personal  representatives  of  a 
deceased  mortgagor  may  maintain  a  bill  to  redeem  from  a  mort- 
gage covering  their  decedent's  property,*  and  the  personal  repre- 
sentative of  the  mortgagee  is  likewise  a  necessary  party.* 

(f)  Tnistaef  and  Ben«fleiaiiM.  —  A  trustee  of  the  mortgagor  may 
maintain  a  bill  to  redeem.^  The  beneficiary  is  not  a  necessary 
party,*  and  as  a  rule  cannot  maintain  the  suit  alone.* 

(g)  Junior  Inonmbranoon  —  aa.  Mortgagees. —  The  right  of  redemp- 
tion belongs  not  only  to  the  mortgagor  and  other  owners  of  the 
equity,  but  also  to  junior  incumbrancers,  and  such  are  proper 
parties  to  maintain  a  bill  for  that  purpose/  especially  where  the 

Massachusetts.  —  Smith  v.  Manning,  Hose,  40  N.  H.  358;  Elliot  v.  Patton,  4 

9  Mass.   422;    Putnam  v.  Putnam,  4  Yerg.  (Tenn.)  10. 

Piclc.  (Mass.)  139.  8.  Dexter  v.  Arnold,  i  Sumn.  (U.  S.) 

Minnesota.  —  Peterson  v.  Webber,  46  109;  Guthrie  v.  Sorrell,  6  Ired.  £q.  (N. 

Minn.  372.  Car.)  13. 

Mississippi.  —  Anding    v.   Davis,   38  4.  Boy  den     v.     Partridge,    2    Gray 

Miss.  574.  (Mass.)   100;    Nolan  v.   Dyer,   (Minn. 

Missouri,  —  Stevenson   r.    Edwards.  1899)  77  N.   W.   Rep.  786;    T)exicr  r. 

98  Mo.  622.  Arnold,  i  Sumn.  (U.  S.)  109. 

As  to  the  time  for  taking  an  objec-  6.  Boyden     v.     Partridge,    2    Gray 

tion  that  heirs  were  not  made  parties  (Mass.)  T90. 

complainant  to  a  bill  brought  by  an  6.  Dexter  v.  Arnold,  i  Sumn.  (U.  S.) 

administrator,  see  Enos  v.  Sutherland,  109. 

II  Mich.  538.  7.  Alabama,  —  Davis  v.  Cook,  65  Ala. 

An  Anlgiiee  of  the   Hair   may  also  617;    Wiley  v.   Ewing,   47    Ala.  418; 

maintain  such  a  bill.     Smith  v.  Man-  Fouche  v,  Swain,  80  Ala.  151;  Powers 

ning,  9  Mass.  422.  v,  Robinson,  90  Ala.  225;  Lehman  v. 

1^  Bala.  —  The    heir   is    a    proper  Collins,    69    Ala.    127;    Coothway  v. 

plaintiff  not  only  in  redemption  from  Berghaus,  25  Ala.  393;  Raisin  Fertilizer 

mortgage  foreclosure,  but  in  redemp-  Co.   v.  Bell,   107  Ala.  261;  Norton  v. 

tion  from   tax  sales.     Burgett  v,  Mc-  British  American  Mortg.  Co.,  113  Ala. 

Cray,  61  Ark.  456;  Posten  v.  Miller,  60  no. 

Wis.  494.  California.  ^~  See  Gamble  v.  Voll,  15 

Where  the  Mortgagor  Has  Made  a  Fair  Cal.  508. 

Agreement  to  Exeonte  a  Qnitelaim  Deed  Connecticut,  —  Waterman    v.   Curtis, 

for  the  premises  in  case  of  default  in  26  Conn.  241. 

payment,  his  heirs  are  not  entitled  to  Illinois.  —  Rogers  v.  Herron,  92  111. 

maintain  a  bill  for  redemption.     Pritch-  583. 

ard  V.  Elton.  38  Conn.  434.  Kentucky,  —  Hitt  v,  Holliday,  9  LitL 

During  Widow's  Limited  State.  —  It  is  (Ky.)  332. 

held  in  England  that  during  the  con-  Maine,  —  Crooker  v.  Holmes,  65  Me. 

tinuance  of  a  widow's  limited  estate  the  195. 

heirs  are  not  entitled  to  maintain  a  suit  Massachusetts,  —  Long    v.   Richards, 

for  redemption  without  the  consent  of  170  Mass.  120;  Green  v.  Tanner.  8  Met. 

the  mortgagee.     Prout  v.  Cock,  (1896)  fMass.)  411;  Smith  v.  Provin,  4  Allen 

2  Ch.    808,  citing  Ravald  v.  Russell,  (Mass.)  517. 

Younge  9.  Michigan,  —  Carter    v.     Lewis,     27 

1.  Putnam     v.     Putnam,     4     Pick.  Mich.  241. 

(Mass.)  139.  Minnesota.  ^  Dunn  v,  Dewey,  (Minn. 

S.  Long  V.  Richards,  170  Mass.  120;  1898)  77  N.  W.  Rep.  793;  Dareliusr. 

Taft  V.  Stoddard,  142  Mass.  545;  Aiken  Davis,  (Minn.  1898)  77  ^f.  W.  Rep.  214. 

V.    Morse,     104  Mass.   277;    Enos    v.  Nebraska,  —  Baldwin    v,     Burt,    43 

Sutherland,   11  Mich.    538;    Cilley  v.  Neb.  245. 
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junior  incumbrancer  was  not  made  a  party  to  the  foreclosure  of 
the  prior  mortgage.* 

bb.  Judgment  Creditors.  —  The  right  to  redeem  is  most  commonly 
exercised  by  subsequent  mortgagees,'  but  it  is  also,  as  a  rule, 

available  to  judgment  creditors.*  In  some  jurisdictions,  however, 

a  judgment  creditor  may  not  sue  to  redeem  from  a  prior  mortgage 

after  a  foreclosure,  even  though  he  was  not  made  a  party,*  but 
the  contrary  rule  obtains  in  New  York,^ 

New  Hampshire.  —  Shaw  v,  Abbott,  S.  See  cases  cited  in  preceding  notes. 

6i  N.  H.  354.  8.  Raisin  Fertilizer  Co.  v.  Bell,  107 

New     York. — Quin     v.      Brittain,  Ala.  261;   Couthway  v,  Berghaua,  25 

Hoflfm.  (N.  Y.)  353.  Ala.  393;  Waterman  v.  Curtis,  26  Conn. 

England,  —  Fell  v.  Brown,  2  Bro.  C.  241;  Hitt  v.  Holliday.  2  Litt.  (Ky.)  33a. 

C.  276;  Holland  v.  Baker,  3  Hare  68;  Compare  Powers  v,  Robinson,  go  Ala. 

Palk  V.  Clinton,  12  Ves.  Jr.  58;  Main-  225. 

land  V.  Upjohn,  41  Ch.  D.  126.  4.  Burham  v,  Fritz,  4'  McCrary  (U. 

1.  California. — Kirkham  v.  Dupont,  S.^  410,  construing  the  law   of  Iowa; 

14  Cal.  559.  Diddy  v.  Risser,  55  Iowa  699. 

Connecticut.  —  Ensign  v.   Batterson,  In  Worthington  v.  Wilmot.  59  Miss. 

68  Conn.  298.  608,  the  court,  while  declining  to  de- 

Indiana.  —  Gaskell  v,  Viqesney,   122  cide  the  point,  expressed  a  strong  in- 

Ind.  244.  clination  for  the  exception  stated  in  the 

lotoa.  —  Bunce  v.  West,  62  Iowa  80;  text  and  said:  "Judgment  creditors 
Newell  V.  Pennick,  62  Iowa  123;  Spur-  are  usually  classed  by  the  text  writers 
gin  V.  Adamson,  62lowa66i;  American  with  junior  mortgagees  and  the  hold- 
Buttonhole,  etc.,  Co.  V,  Burlington  ers  of  other  subordinate  liens  as  to 
Mut.  Loan  Assoc,  61  Iowa  464;  Ay  res  their  right  to  redeem  a  prior  incum- 
V,  Adair  County,  61  Iowa  728;  Johnson  brance,  and  it  is  generally  said  that  if 
V,  Harmon,  19  Iowa  56.  they  are  not  made  parties  to  the  pro- 

Nebraska,  — Cram    v.     Cotrell,    48  ceeding  to  foreclose  a  senior  mortgage. 

Neb.  646;    Renard  v.  Brown,  7  Neb.  their  right  of  redemption  is  not  cut  off. 

449.  A  search,  somewhat  patient  and  pro- 

New  York.  —  Naylor  v.  Colville,  20  longed,    through    the    American    and 

N.  Y.  App.  Div.  581.  English  reports,  has  brought  to  light 

Ohio,  —  Childs  v.  Childs,  10  Ohio  St.  less  than  a  half  dozen  cases  in  which 

339.  this  right  has  actually  been  asserted 

Sale  of  Homestead  and  Other  Land.  —  by  judgment  creditors  after  a  sale  un- 
Where  eighty  acres,  one-half  of  which  der  a  senior  mortgage.  We  decline  for 
was  a  homestead,  was  sold  in  a  body,  the  present  to  commit  ourselves  to  the 
under  the  foreclosure  of  a  mortgage  doctrine  that  in  this  state,  where  a 
covering  the  whole  tract,  without  mak-  judgment  creditor  can  at  any  time  sub- 
ing  the  holder  of  junior  judgments  a  ject  the  equity  of  redemption  of  a  mort- 
party  to  the  action,  it  was  held  that  as  gagor  to  sale  under  his  judgment,  he 
the  judgments  were  not  liens  on  the  can  stand  by  without  doing  so,  and 
homestead  at  the  time  when  the  fore-  after  the  property  has  been  sold  under 
closure  was  begun,  the  judgment  cred-  the  prior  mortgage  compel  the  pur- 
itor  was  not  a  necessary  party  as  to  chaser  to  accept  a  redemption  by  him- 
tbat;  and  that  whatever  right  he  had  self,  except  in  cases  where  there  has 
to  redeem  the  homestead  from  the  sale,  been  fraud  and  collusion  in  the  fore- 
on  the  ground  that  his  judgments  after-  closure  proceedings." 
wards  attached  as  liens  upon  it,  was  6.  Brainard  v.  Cooper,  10  N.  Y.  356, 
only  such  right  as  he  had  under  the  where  the  court,  after  reviewing  the 
statute;  but  that  he  had  a  right  in  authorities,  observed:  "There  are  nu- 
equity  to  redeem  the  part  which  was  merous  cases  in  our  reports  which 
not  a  homestead,  by  paying  the  have  not  been  cited,  and  to  which  I 
amount  bid  for  the  whole,  less  the  shall  not  refer,  as  they  only  recognize 
value  of  the  homestead  at  the  time  of  the  general  principle  laid  down  in 
the  sale.  Sutherland  tf,  Tyner,  72  elementary  writers.  I  conclude  by  ex- 
Iowa  232.  pressing  my  belief  that  within  the  last 
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cc.  Attaching  Creditors.  —  There  is  some  conflict  in  the  decisions 
as  to  whether  an  attaching  creditor  may  bring  a  suit  for  the 
redemption  of  a  prior  mortgage.  In  Connecticut'^  and  Vermont^ 
the  courts  have  announced  the  affirmative  of  this  proposition ; 
but  in  Missouri^  and  Texas  ^  it  has  been  denied. 

one  hundred  years  no  decision  of  any  rily  follow  that  he  is  a  proper  party  to 

court,  no  dictum  of  any  equity  judge,  a  bill  of  foreclosure.    That  he  is  not 

nor  a  suggestion  of  counsel  in  any  case  considered  in  this  state  a  proper  party 

involving  the  question,  can  be  produced  to  a  bill  of  foreclosure  is  evident  from 

to  sustain  the  position  that  a  judgment  the  language  of  our  statute  providing 

ci editor  having  a  lien  upon  mortgaged  who  may  be  made  parties.    That  stat- 

premises  is  not  entitled  to  redeem  with-  ute  limits  the  right  of  coming  in,  to 

out  the   issuing  of  an  execution  and  persons  claiming  an  interest  in  the  mort- 

sale    of  the  land,   or  either  of  them,  gaged  property.     Nor  is  it  at  all  neces- 

I     think     the    judgment    should     be  sary  for  the  protection  of  the  interests 

affirmed.'*  of  an  attaching  creditor  that  he  should 

1.  Conneotient  Bole.  —  Lyon  v.  Sand-  have  the  right  to  file  a  bill  to  redeem, 

ford,  5  Conn.   544,   the  court   saying:  His  attachment  binds  the   interest  of 

*' How  great   injustice    may   be   done  the  mortgagor,  and  in  the  event  of  a 

should  the  court  decide  that  the  plain-  sale  under  the  mortgage  before  the  at- 

tiff  has  no  right  to  redeem  because  the  taching   creditor  can    have  judgment 

mortgagor    has    been    foreclosed?    A  and    execution,    the   proceeds  of  the 

creditor  might  attach  a  valuable  equity  sale,   after  satisfying    the    mortgage, 

of  redemption  in  real  estate  worth  ten  will  be  subject,  under  the  attachment, 

thousand  dollars,  and  mortgaged  for  to  the  payment  of  his  demand.     On  the 

five  hundred  dollars  only,  having  a  de-  other  hand,  great  inconvenience,  and 

mand  large  enough  to  take  the  whole  sometimes    oppression,     might   result 

interest  of  the  mortgagor.     The  debtor  from   permitting  a   person  to  redeem 

might,  and  probably  would,  feel  dis-  who  may  ultimately  be  shown  to  be 

posed  to  facilitate  a   foreclosure  and  not  even  a  general  creditor  of  the  mort- 

rely  on  the  mortgagee  for  favor;  and  if  gagor."     Fisherr.  Tallman,  74  Mo.  39. 
this  were  not  the  case,  the  mortgagee        4.  McDonald  v.  Miller,  90  Tex.  309. 

might  obtain  a  decree  of  foreclosure.  In   this  case   the   court   announced  a 

and  have  the  time  limited  for  redemp-  somewhat   more   moderate   rule    than 

tion  expire  before  the  attaching  creditor  was   expressed   in    the  Missouri  cases 

could  carry  a  litigated  demand  to  final  last  above  cited.     Gaines,  C.  J.,  said: 

judgment.    Thus  the  attaching  creditor  "  We  are  aware  that  in  most,  if  not  in 

might  lose  the  only  security  for  a  debt  all,  the  cases  in  which  the  question  is 

in  his  power  to  obtain."  involved,  it  is  broadly  asserted  that  the 

d.  Chandler    v.    Dyer,    37   Vt.    345,  junior  incumbrancer,    whether    mort- 

wherein   it   was  observed   that    "  the  gage  or  judgment  or  attachment  cred- 

nature  of  the  interest  which  the  attach-  itor,  who  has  not  been  made  a  party  to 

ing  creditor  obtains,  viz.,  security  on  the  suit  of  the  prior  mortgagee,  has  a 

the  land  for  the  debt,  is  so  like  that  of  right  to  redeem  the  property  from  the 

a  mortgagee  that  we  think  he  should  mortgage.     If  it  is  meant  by  this  that 

be  entitled  to  the  same  right  of  redemp-  his  lien  upon  the  equity  of  redemption 

tion."  is  not  cut  off  by  the  foreclosure,  the 

8.  Xisaoazl  Doctrine.  —  "  In   the  ab-  proposition  is  not  to  be  gainsaid.     But 

sence   of   statutory  provisions  on  the  under  the  rule  which  prevails  in  this 

subject,  the  party  seeking  to  redeem  state,  the  mortgage  is  a  mere  lien,  and 

from  a  mortgage  must  not  only  have  a  the  mortgagor  retains  the  legal  title; 

jus  ad  rem^  but  a  jus  in  re.     We  are  and  in  our  opinion,  under  that  rule,  it 

aware  that  it  has  been  held  in  the  case  cannot  be  held  that  a  junior  judgment 

of  Chandler  v.  Dyer,  37  Vt.  345,  that  creditor  has  a  right  to  bring  a  suit  to 

an  attaching  creditor  may  redeem,  but  redeem  before  a  sale  under  his  judg- 

we  are  not  satisfied  with  the  reasoning  ment,    without    losing    sight    of    the 

in  that  case.     If  an  attaching  creditor  principle  which  is  the   foundation  of 

has  such  an  interest   in  land  as   will  the  equitable  jurisdiction  of  our  courts, 

warrant  the  court  in  permitting  him  to  An  equitable  proceeding  to  enforce  a 

come  in  and  redeem,  it  must  necessa-  redemption  from  a  prior  mortgage  by 
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dd,  GxN£RAL  Creditors.  —  A  mere  general  creditor  having  no  lien 
upon  the  premises  is  not  entitled  to  maintain  redemption.^ 

Xazried  Women  —  aa.  Generally.  —  A  feme  covert  may,  in  most 
le  states,  maintain  a  suit  for  the  redemption  of  land  from  a 
mortgage,'  especially  after  a  foreclosure  to  which  she  was  not  a 
party.'  Where  her  husband  has  absconded  he  should  be  made 
a  party  to  the  bill  so  as  to  foreclose  his  interest.* 

bb.  As  DowREss.  —  Where  the  feme  covert  has  a  dower  interest  in 
the  mortgaged  premises,  this  of  itself  will  entitle  her  to  maintain 
a  bill  to  redeem,*  particularly  if  she  was  not  made  a  party  to  the 
foreclosure.*  In  some  jurisdictions  there  need  have  been  no 
legal  assignment  of  dower  in  order  that  the  dowress  may  sue  to 
redeem,'*'  and  the  right  of  dower  may  even  be  still  inchoate,  since 

• 

a  junior  incumbrancer  is  necessary  to  voluntary  banishment  and  hiding,  a 
the  protection  of  such  incumbrancer's  confessed  criminal,  to  avoid  arrest  and 
rights  in  those  jurisdictions  where  the  punishment  for  a  great  crime.  A  wife, 
mortgagee  holds  the  legal  title,  and  is  under  those  circumstances,  is  regarded 
entitled  to  the  possession  of  the  mort-  by  the  law  as  a  feme  sole  for  the  pur- 
gaged  estate  uniill  his  debt  is  paid,  pose  of  suing  and  being  sued.  Story's 
So,  where  a  statute  gives  a  mortgagor  Eq.  PI.,  §  71;  6  Am.  and  Eng.  Encyc. 
a  right  of  redemption  after  a  fore-  of  Law  (ist  ed.)  374;  Clark  v,  Valen- 
closure,  the  lien  of  a  judgment  or  at-  tino,  41  Ga.  145;  Love  v.  Moynehan,  16 
tachment  creditor  may  be  lost  if  not  III.  278;  Gregory  v.  Pierce,  4  Met. 
permitted  to  redeem.  Such  cases  call  (Mass.)  478.  If  the  sole  issue  in  this 
for  the  exercise  of  the  jurisdiction  of  a  case  were  fraud  in  the  procurement  of 
court  of  equity.  So,  also,  if  the  lien  the  deed,  the  husband  would  not  be  a 
creditor  has  sold  under  his  judgment,  necessary  party  in  a  suit  by  her  to  pro- 
and  has  become  the  purchaser  of  the  tect  her  hcmestead  interests.  McKee 
equity  of  redemption,  a  court  of  equity  v.  Wilcox,  11  Mich.  358.  But,  regard- 
will  perfect  his  title  by  enforcing  a  ing  this  as  a  bill  to  redeem,  we  think 
right  of  redemption.  In  all  such  cases  that  for  the  protection  of  both  com- 
:t  may  properly  be  said  that  the  judg-  plainant  and  defendant,  the  husoand 
ment  or  attachment  creditor  has  a  right  should  be  made  a  party,  to  be  brought 
to  redeem,  and  we  think  that  most,  if  into  the  suit  by  publication.  This  will 
not  all,  the  cases  in  which  the  propo-  foreclose  his  interest,  and  secure  a 
sition  has  been  asserted  fall  within  one  good  title  to  the  purchaser  at  the  sale, 
of  these  three  classes.  If  McDonald  Complainant  will  therefore  be  allowed 
had  sold  under  his  order  of  sale,  we  are  to  amend  her  bill  accordingly." 
of  opinion  that  the  purchaser  at  that  6.  Dela  v.  Sianwood,  62  Me.  574; 
sale  would  have  had  the  right  to  re-  Davis  v.  Wetherell,  13  Allen  (Mass.) 
deem;  but  because  we  think  the  pres-  60;  McCabe  v.  Bellows,  i  Allen 
ent  suit  was  not  necessary  in  order  to  (Mass.)  269,  7  Gray  (Mass.)  148;  Eaton 
protect  the  plaintiff's  rights,  his  appli-  v.  Simonds,  14  Pick.  (Mass.)  98;  Gib- 
cation  is  refused."  son   v.   Crehore,  5   Pick.  (Mass.)   146; 

1.  Troughton  v.  Binkes,  6  Ves.  Jr.  Peabody  r.  Patten,  2  Pick.  (Mass.)  517. 
573.  Compare   Pierce   v.   Chace,    108   Mass. 

2.  Ethel  V,  Batchelder.  90  Ind.  520;  254;  Denton  v.  Nanny,  8  Barb.  (N.  Y.) 
Conant  v.  Warren,  6  Gray  (Mass.)  562;  618. 

Sanborn   v.  Sanborn,    104   Mich.    180;  6.  McGough    v.    Sweetser,    97  Ala. 

Taggartv.  Rogers,  49  Hun  (N.  Y.)  265.  361;    Taggart  v.    Rogers,  49  Hun  (N. 

8.  Taggart  v,  Rogers,  49  Hun  (N.  Y.)  Y.)  265. 

265.  7.  AMignment  of  Dower   Trnneceiiary. 

4.  Whero  Hnibaad  Hai  Abiooiided. —  — Gibson  v.  Crehore,  5  Pick.  (Mass.) 
Sanborn  v»  Sanborn,  104  Mich.  180,  the  146,  the  court  saying:  **  An  assign- 
court  saying:  '*  Mr.  Sanborn  has  ment  of  dower  is  not  necessary  to  en- 
abandoned  his  family  and  his  home-  able  her  to  maintain  a  suit  in  equity 
stead  and  abjured  the  realm.     He  is  in  for  the  purpose  of  redeeming  the  mort- 
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redemption  has  been  allowed  at  the  suit  of  difetne  covert  prior  to 
the  husband's  death.^  Elsewhere  it  has  been  held  that  the  estate 
of  dower  must  have  actually  vested  in  order  to  entitle  the  widow 
to  sue  for  redemption.* 

Legal  Bemedy  Xiurt  Be  Inadequate.  —  Redemption,  like  other  equitable 
relief,  is  available  only  where  legal  remedies  are  inadequate,  and 
a  dowress  may  not  sue  to  redeem  unless  she  is  without  remedy  at 
law  to  recover  her  dower.' 

(i)  Tenanta  In  Common.  —  The  right  to  sue  for  redemption  belongs 
not  alone  to  the  entire  owner  of  the  equity,  but  also  to  tenants 
in  common,  and  they  are  proper  parties  plaintiff  in  such  a  pro- 
ceeding.* Where  but  one  of  such  tenants  redeems,  he  may 
be  required  to  share  the  benefits  of  the  redemption  with  his 
cotenants.* 

fi^age,  because  the  assignment  of  dower  joining  in  a  deed  with  her  husband  to 

does  not  afifect  her  equitable  right  of  release  it,  and  cannot  protect  it  from 

redemption,  and  because  she  has  no  waste,  and  it  is  not  liable  to  be  taken 

right  to  demand  such  assignment  as  by  legal  process,  yet  her  husband  can- 

against  the   mortgage  before  she  re-  not  bar  or  encumber  it.    *    *    *    And 

deems  the  mortgage.     Nor  is  an  assign-  we  are  all  of  opinion  that  the  female 

ment  of  dower  by  the  heirs  necessary,  plainti?,  having  a  valuable  interest  in 

because,  as  will  be   shown   hereafter,  the    mortgaged    premises,  in    privity 

she  could  not  redeem  a  part  or  parcel  with  the  mortgagor,  an  interest  which 

of  the  mortgaged  premises  without  re-  she     might     have     released    to    the 

deeming  the  residue  also,  if  required  assignee  of  the  equity  of  redemption 

so    to    do    by    the    mortgagee.      The  for  a  pecuniary  consideration  perhaps 

assignment  of  dower,  therefore,  is  of  of  considerable  amount,  and  of  which 

no  importance,  and  is  not  necessary  to  she  would  be  deprived  by  a  foreclosure 

perfect  her  title  to  redeem   the  mort-  of  the  mortgage,  is  entitled  to  maio- 

gage."  tain  her  bill." 

1.  Davis     V,     Wetherell,    13    Allen  8.  Barr  v.  Vanalstine,  X20  Ind.  59a 

(Mass.)  60;  Taggari  v.  Rogers.  49  Hun  Compare  McGough  v.  Sweetser,  97  Ala. 

(N.   Y.)  265.     In  the  former  case  the  361. 

court,  reviewing  the   authorities,  ob-  8.  Messiter    v.     Wright,     x6    Pick, 

served:    "  By  Gen.  Stat.,  c.  140,  §  13  (Mass.)  151. 

[in  force  in  1866],  the  right  of  redeem-  4.  Lehman  v,   Moore,  93  Aia.   186: 

mg  a  mortgage  is  given  to  *  the  mort-  Seymour  v.  Davis,  35  Conn.  264;  Crafts 

gagor,  or  any  person  lawfully  claiming  v.  Crafts,  13  Gray  (Mass.)  360. 

or  holding  under  him.'    A  woman  en-  6.  '*  It  may  be  said,  however,  that 

titled   to  an  inchoate  right  of  dower  Davis  was  nqt  a  stranger;  that  as  he 

cannot  be  regarded  as  *  holding  *  under  was  the  owner  of  one  half  the  equity  of 

her  husband,  as  she  certainly  has  no  redemption,  he  had  to  redeem  in  order 

estate   in    possession.     But  she    may  to  protect  himself.     That  is  true;  but 

well  enough  be  considered  as  '  claim-  does  it  necessarily  follow  that  by  re- 

ing '  under  him.     When  her  dower  is  deeming  he  is  entitled  to  the  whole 

assigned,  her  estate  is  a  continuance  of  property  to  the    exclusion  of  his  co- 

her  husband's.     Her  inchoate  right  of  tenant?     Suppose     there    had    been 

dower  is  a   right  of  a   very  peculiar  no  incumbrances    subsequent    to   the 

nature.     It  is  a  right  of  which  nothing  Lincolns'  lien.     Then,  as  Davis  and 

but  her  death  or  voluntary  act  can  de-  Ellis    would    have    been    equally   in- 

prive  her,  and  so  it  is  something  more  terested,  I  suppose  the  decree  regularly 

than    a    mere    possibility.     Ordinary  would  have  run  against  them  jointly, 

statutes    of    limitation    do    not    run  and  both  would  have  been  foreclosed, 

against  it,  so  that  adverse  possession  if  at  all,   at  the  same  time.      There 

as  against  her  husband  will  not  de-  could  have  been  no  foreclosure  against 

prive  her  of  it.    And  although  she  can-  one  and  not  against  the  other;  much 

not  convey  or  alienate  it,  except  by  less  could  there  have    been    a    fore- 
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(j)  T«ttuti  f«r  lift  aad  for  T«un.  —  A  tenant  for  life  may  maintain 
a  bill  to  redeem.^  So  even  a  tenant  of  the  mortgaged  property 
for  a  term  of  years  may  in  some  jurisdictions  bring  such  a  bill.* 

(3)  In  Redemption  front  Tax  Sales.  —  The  owner  of  the  premises 
is,  of  course,  the  proper  one  to  bring  an  action  to  redeem  from  a 
tax  sale,'  and  one  who  has  acquired  the  rights  of  a  beneficiary  at 
a  trustee's  sale  may  also  bring  such  an  action.^ 

(4)  In  Redemption  from  Execution  Sales.  — The  owner  of  lands 
which  have  been  sold  under  execution  is  a  proper  plaintiff  in  a 
suit  to  redeem  from  the  sale,'^  and  he  need  not  be  or  have  been  in 
possession.* 

b.  Who  May  Not  Maintain  Suit— (i)  Generally.  —  A  party 
may  not  maintain  an  action  to  redeem  if  he  has  made  an  agree- 
ment involving  a  release  of  the  equity  of  redemption.'' 

Estoppel.  —  So  the  conduct  of  a  party  otherwise  entitled  to  redeem 
may  be  such  as  to  estop  him  from  enforcing  the  right  by  suit,  as 
where  he  encourages  another  to  purchase  the  mortgage,  urging 
that  the  land  is  worth  no  more  than  the  debt,®  or  where  he  con- 
sents to  a  sale  of  the  premises,  assists  therein,  and  takes  no  step 
towards  redemption  until  the  purchaser  has  made  costly  improve- 
ments.* 

(2)  Mere  Volunteer.  —  It  is  well  settled  that  one  who  has  no 

closure  of  one  for  the  benefit  of  the  Keech  v.  Hall,  i  Dougl.  21;  Bacon  v, 

other.     A  redemption    by  one   within  Bowdoin,  22  Pick.  (Mass.)  401,  2  Met. 

the  time  limited  would  have  enured  to  (Mass.)  591. 

the  benefit  of  the  other  so  far  as  to  3.  Harding  v.  Vaughn,  36  Fed.  Rep. 

save  a  forfeiture.     The  latter  could  be  742,   holding  also  that  the  burden  is 

compelled  to  pay  his  proportion  of  the  upon   the    complainant  to    prove    his 

mortgage  debt;  and  I  think  he  would  ownership    at    the   time  of  the   sale; 

be   permiited   to  do  so  and   save  his  Serrin  v.  Brush,  74  Iowa  489;  Culver 

estate,  even  after  the  expiration  of  the  v.  Watson  28  N.  J.  Eq.  548. 

time  limited,  especially  if  the  equities  4.  McKee  v,  Spiro,  107  Mo.  452. 

of  the  case  required  it.     Why  does  not  5.  Morrill  v.    Everett,   83  Me.   290; 

the  same  principle  apply  to  this  case?  Sewall  v,  Sewall,  130  Mass.  201;  Milli- 

If  Davis  and  Ellis  were  equally  obli-  ken  v.  Bailey,  61  Me.  316. 

gated   to   pay   this  claim   as  between  6.  Morrill  v.  Everett,  83  Me.  290. 

themselves,  then  Ellis  or  those  entitled  7.  Tenney    v.    Blanchard,    8    Gray 

to  his  rights  ought  to  refund  to  Davis  (Mass.)  579,  holding  that  an  agreement 

one  half  the  amount  he  was  compelled  between  the  grantee  of  such  equity  and 

to  pay.     If  it  was  Ellis's  debt  alone,  the  mortgagee,  releasing  the  right  of 

then  the  whole  amount  should  be  re-  foreclosure  and  providing  for  the  dis- 

imbursed.     In  that  way  the  rights  of  tribution   of  rents  and  profits  among 

all  concerned  can  be  protected.     We  do  all  parties  in  interest,  implied  a  release 

not  see  that  the  Lincolns  would  suffer  of  the  equity  of  redemption. 

from  such  a  course.     They  get  their  8.  Fay  v,  Valentine,  12  Pick.  (Mass.) 

debt  in  full;  and  that  is  all  they  desire  40. 

or  are  entitled  to.     Davis  cannot  com-  9.  Wright  v.  Whithead,  14  Vt.  268. 

plain,   as  he  pays   no   more  than  he  In   Alabama    a    subsequent    incum- 

ought  to  pay,  and  his  interest  in  the  brancer  is  not  entitled  to  an  account 

property  is  fully  protected."     Seymour  and  redemption  as  against  a  purchaser 

V,  Davis,  35  Conn.  264.  not  chargeable  with  knowledge  of  the 

1.  Kerse    v.    Miller,    169   Mass.  44;  state  of  accounts  between  mortgagor 

Lamson  v.  Drake,  105  Mass.  564.  and  mortgagee.     Smith  v.  Conner,  65 

t.  Tarn  v.  Turner,   39  Ch.  D.  456;  Ala.  371. 
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interest  in  the  premises,  but  is  only  a  volunteer,  cannot  maintain 
a  suit  for  redemption.* 

Xortgagor  Who  Hu  Conv^fed  Prvmiiai.  —  On  this  ground  a  mortgagor 
who  has  conveyed  the  premises  may  not  bring  such  a  bill,*  nor  is 
such  a  mortgagor  a  necessary  •  or  even  proper*  party  to  the  suit. 

A  PnrohaMr  at  an  ExMution  Bale  of  mortgaged  property  prior  to  for- 
feiture  of  the  mortgage  for  nonpayment  of  the  debt  has  been 
held  to  acquire  no  interest  and  to  be  without  the  right  to  sue  for 
redemption.*  So  a  judgment  creditor  of  the  mortgagor's  vendee 
who  purchases  at  an  execution  sale  under  his  judgment  after 
foreclosure  has  no  such  interest  as  entitles  him  to  bring  a  bill 
to  redeem.* 

(3)  Miscellaneous  Parties  —  Equitable  Owner.  —  The  obligee  in  a 
bond  for  the  conveyance  of  the  premises  upon  certain  conditions 
may  not  sue  to  redeem  from  a  prior  mortgage.'' 

1.  Illinois. — Beach  v,  Shaw,  57  III.  17.  any  interest  in  him,  becaase  he  would 

Iowa.  —  Byinglon  v.  Buckwalter,    7  stand,  as  to  such  interest,  in  the  sitn- 

Iowa  512.  ation  of  the  judgment   creditor.     He 

Michigan.  —  Smith  v.  Austin,  9  Mich,  becomes  an  assignee  in  law,  not  of  the 

465,  II  Mich.  34;  Millard  v.  Truax,  50  debt,   but  of  all  the   creditor's  rights 

Mich.   343;    Harwood   v.    Underwood,  upon  the  property,   by   virtue   of  the 

28  Mich.  427;   Sinclair  v.  Learned,  51  judgment.     But  if  nothing  passed  by 

Mich.  335.  the  sale,  he  acquired  no  interest  and 

Mississippi.  —  Boarman     v.    Catlett,  has   no    right    to     redeem.       This   is 

13  Smed.  &  M.  (Miss.)  149.  equally  true  in   regard  to  his  offer  to 

AVw     York.  —  Grant    v.     Duane,    9  pay  on  the  day  the  mortgage  debt  be- 

Johns.  (N.  V.)  611.  came    due.      Catlett    had    previously 

North  Carolina.  —  Purvis  v.  Brown,  purchased  the  equity    of  redemption, 

4  Ired.  Eq.  (N.  Car.)  413.  and  was  not  bound  to  relinquish  his 

England.  —  Lomax  v.   Bird,  i  Vern.  right  to  one  who  had  no  lien  or  interest 

182;  James  V.  Biou,  3  Swanst.  234.  in    the    land.     Had   the   purchase  by 

In  Georgia  it  is  held  that  neither  the  Boarman,  at  execution  sale,  conferred 

defendant  in  fieri  facias  nor  any  person  any  right  upon  him,  it  would  have  been 

representing  him  has  a  right  to  redeem  different.*' 

property  sold  at  a  mortgage  foreclosure  6.  Mercantile   Trust  Co.  v.   Mobile, 

sale.     Suttles  v.  Sewell,  105  Ga.  129.  etc.,  R.  Co.,  79  Fed.  Rep.  702. 

5.  Phillips  V.  Leavitt,  54  Me.  405;  An  Exeeation  Creditor  Whote  JudgnMiit 
True  V.  Haley,  24  Me.  297;  Elder  v.  Wai  Obtained  Against  an  Absent  Defond- 
True,  32  Me.  105.  ant  without  complying  with  the  statu- 

8.  Thomas  v,   Jones,    84    Ala.    302;  tory     requirements    obtains    no    such 

Bailey  v.  Myrick,  36  Me.  50.  interest  as  entitles  him  to  redemption. 

4.  Hilton  V.  Lothrop,  46  Me.  297.  Downs  v.  Fuller,  2  Met.  (Mass.)  135. 

6.  Boarman  v.  Catlett,  13  Smed.  &  7.  McDougald  v.  Capron,  7  Gray 
M.  (Miss.)  149.  the  court  saying:  "The  (Mass.)  278,  the  court  saying:  "The 
ground  for  redemption  seems  I0  be  the  power  of  the  court  to  entertain  juris- 
haviri(7  an  interest  in  or  lien  upon  the  diction  of  bills  in  equity  to  redeem 
land.  He  that  has  such  interest  or  lien  mortgaged  estates  is  derived  from  the 
may  redeem;  he  that  has  none  cannot.  Rev.  Stat,  [in  force  in  1856],  c.  107, 
The  right  extends  to  a  judgment  cred-  §§  13,  18  et  seq.^  and  is  confined  to  bills 
icor,  where  the  judgment  constitutes  a  brought  by  *  the  mortgagor,  or  any 
lien,  and  to  an  assigeee.  4  Kent  162.  person  lawfully  claiming  or  holding 
The  judgment  creditor  might  therefore  under  him.'  This  does  not  include 
have  filed  his  bill,  to  redeem  or  to  com-  suits  brought  by  those  having  only  ao 
pel  a  sale  or  foreclosure,  at  any  time  equitable  title  to  the  right  of  redemp- 
before  the  execution  sale.  So  might  a  tion,  or  claiming  it  merely  under  con- 
purchaser  at  the  execution  sale,  if  his  tracts  of  purchase,  but  is  intended  to 
purchase  were  of  a  character  to  vest  comprehend     only    those    which    are 
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An  Unrecorded  ABoignae  of  a  junior  mortgage,  not  made  a  party  to 
the  foreclosure  of  the  senior  mortgage,  was  not  allowed  to  bring 
an  action  to  redeem  from  the  latter.* 

A  Xere  Annuitant  was  not  permitted   to  bring  suit  to  redeem 
though  his  claim  was  against  the  equity  of  redemption.* 

A  Onardian  who  has  conveyed  the  ward's  land  may  not  sue  to 
redeem  from  a  judicial  sale.* 

One  Haying  Apparent  Bighta  in  the  Premiiee,  but  without  any  substan- 
tial interest  therein,  cannot  sue  to  redeem ;  as  in  the  case  of  a 
mere  formal  purchaser,^  or  of  one  whose  name  is  gratuitously 
inserted  in  the  deed  after  delivery,*  or  of  the  grantee  of  a  second 
mortgage  executed  without  consideration.* 

c.  Joinder  OF  Complainants  —  (i)  Who'May  Be  Joined.— TYi^ 
widow  and  heirs  of  a  deceased  mortgagor  may  join  in  a  bill  to 
redeem,''  and  it  is  unnecessary  to  include  the  administrator.** 
But  the  administrator  may  be  joined  with  the  widow  and  heirs  of 
a  deceased  mortgagee  for  the  purpose  of  redeeming  from  a  senior 
mortgage.*  The  mortgagor  and  his  wife  may  join  in  a  bill  to 
redeem,**  and  also  the  mortgagor  and  her  husband.** 

Two  Junior  Mortgagees  interested  in  the  same  mortgage  may  join 

brought  by  the  mortgagor,  or  by  a  per-  impaired  until  the  administrator  takes 

son  to  whom   his  legal   title  has  been  possession.     Jones  v.  Billsteln,  28  Wis. 

transferred  by  deed,  or  by  operation  221.     Besides,  there  is  no  demurrer  for 

of  law.'*  defect  of  parties."     Posten  v.   Miller 

1.  Reel  V.  Wilson,  64  Iowa  13.  60  Wis.  494. 

S.  White     V,     Parnther,     i     Knapp  9.  Lilly  v.  Dunn,  96  Ind.  220.     Here 

179.  the  court  quoted  the  section  of  the  code 

8.  Foster  v.  Young,  35  Iowa  27.  which  authorized  a  trustee  to  sue  without 

4.  Purchaser  Pro  Forma.  —  Beach   v,  joining  a  beneficiary,  and  said:  '*  Un- 
Shaw,  57  111.  17.-  der  this  section  of  the  statute  the  widow 

5.  Heller  v.  King,  54  Neb.  22.  and  children   of  John  P.  Dunn  were 

6.  Skinner  v.  Young.  80  low^  234.  unnecessarily  joined  as  coplaintiffs  in 

7.  Widow  and  Heirs.  —  Butts  v,  this  action,  but  as  the  proceeding  was 
Broughton,  72  Ala.  294.  The  court  strictly  an  appeal  to  the  equity  juris- 
said'  '*  A  bill  to  redeem  a  mortgage  diction  of  the  court  below,  it  cannot  be 
may  be  filed  by  any  one  who  owns  the  held  that  they  had  no  interest  in  the 
mortgagor's  equity  of  redemption,  or  subject-matter  of  the  action.  As  we 
any  subsisting  interest  in  it,  by  privity  construe  th»  provision  of  the  code  set 
of  title  with  him,  whether  by  purchase,  out  as  above,  it  did  not  absolutely  pro 
inheritance,  or  otherwise.  This  prin-  hibit  beneficiaries  from  being  joined  as 
ciple  would  embrace  not  only  heirs  of  coplaintiffs  in  cases  in  which  they 
the  mortgagor,  but  also  his  widow  who  might  have  been  theretofore  properly 
had  joined  with  him  in  the  mortgage,  joined,  or  required  to  be  joined,  but 
so  as  to  have  released  her  dower."  only  dispensed  with  the   necessity  of 

8.  Administrator    Omitted.  — "  Some-  joining    beneficiaries    in    such    cases, 
thing  was  said  in  the  argument  as  to  Ri nicer  c^.  Bissell,  90  Ind.  375." 

the  necessity  uf  making  the  adminis-  10.  Lamb  z^.  Montague,  112  Mass.  352; 
trator  of  the  estate  of  Alexander  B.  Bennett  v.  Austin,  81  N.  Y.  309.  In 
Posten  a  party  to  the  action.  We  find  the  former  case  the  bill  sought  origin- 
nothing  in  the  amended  complaint  ally  to  compel  an  assignment  of  the 
showing  the  necessity  of  bringing  in  mortgage  to  the  complainants.  The 
such  administrator.  The  interest  of  court  held  that  they  were  not  entitled 
the  deceased  in  the  land  descended  to  to  such  an  assignment,  but  retained  the 
the  plaintiff  at  his  death,  and  her  right  bill  as  one  to  redeem, 
to  the  possession  thereof  remains  un-  11.  Hilton  v,  Lothrop,  46  Me.  297. 

957  Volume  XVII. 


PftrtlM.  REDEMPTION.  Mndaati. 

in  a  bill  to  redeem  from  prior  mortgages.* 

(2)  Who  May  Not  Be  Joined.  —  Of  course,  parties  cannot  join 
in  a  bill  to  redeem  unless  they  are  united  in  interest,'  and  a  bill  by 
the  original  mortgagors  together  with  the  assignee  of  the  equity 
of  redemption  and  the  assignee  of  the  statutory  right  of  redemp- 
tion is  bad  for  misjoinder.'  So  stockholders  in  a  railway  company 
cannot  join  with  the  corporation  in  a  bill  to  redeem  the  road  from 
a  mortgage,  there  being  no  allegation  that  the  latter  has  committed 
a  breach  of  trust.^  In  a  bill  to  redeem  by  several  complainants,  a 
demand  by  one  made  long  prior  to  the  acquisition  of  title  by 
others  will  not  inure  to  their  benefit.* 

The  llemedy  for  Xiqoinder  of  complainants  is  a  demurrer,'  but  the 
defect  is  not  fatal  to 'the  maintenance  of  the  suit.^ 

2.  Defendants  —  a.  Necessary  and  Proper  Defendants— 

(i)  In  General.  —  Since  all  persons  having  a  right  to  redeem  must 
be  made  parties  to  a  bill  for  that  purpose,  any  such  who  have  not 
been  made  plaintiffs  or  complainants  are  necessary  defendants.' 

1.  Saunders  t'.  Frost,  5  Pick.  (Mass.)  of  a  party  plaintiff  will  not  defeat  a 

259.  suit  in  equity.    The  bill  may  be  dis- 

S.  Cholmondeley  v,  Clinton,  2  Jac.  &  missed  as  to  him.     Too  few  plaintiffs 

W.  134.  may  be  fatal  to  an  equity  cause;  never 

3.  Commercial  Real  Estate,  etc.,  too  many.  All  persons  interested  mast 
Assoc.  V.  Parker,  84  Ala.  298.  In  this  be  parties,  either  plaintiffs  or  defend- 
casethecourt,  after  reaffirming  the  rule  ants;  and  if,  from  overcaution,  too 
that  the  statutory  right  of  redemption  in  many  be  joined,  the  mistake  is  harm- 
Alabama  is  not  assignable,  said:  "  Un-  less,  and  may  be  corrected  on  final  de- 
der  these  rulings,  neither  the  complain-  cree,  as  the  judgment  may  be  several 
ant  Blakey  nor  Mrs.  Parker  had  the  and  so  framed  as  to  work  full  and  sub- 
right  to  redeem  the  property  in  contro-  stantial  justice.  These  remarks  are 
versy.  The  former  claimed  to  be  the  elementary,  and  need  no  citation  of 
assignee  of  the  statutory  right  of  re-  authorities." 

demption,  purchased  since  the  mort-  8.  *'  All  the  owners  of  a  right  in 
gage  sale,  and  the  latter  the  assignee  equity  to  redeem  real  estate  under 
of  the  mortgagor's  equity  of  redemp-  mortgage  must  be  made  parties  to  a 
tion,  acquired  prior  to  the  mortgage  bill  to  redeem.  If  any  one  of  tbem 
sale.  They  were,  therefore,  both  im-  refuses  to  become  a  party  plaintiff,  he 
properly  joined  as  parties  complainant  must  be  made  a  party  defendant" 
in  this  bill.  The  demurrer  for  such  Southard  v,  Sutton,  68  Me.  575.  See 
misjoinder  should  have  been  sustained,  also  Van  Gorder  v,  Hanna,  72  Iowa 
and  the  chancellor  erred  in  overruling  572,  citing  statutory  provision  for  de- 
it."  fendants  in  redemption  from  tax  sale. 

4.  Kennebec,  etc.,  R.  Co.  v.  Port-  And  see  Pierce  v.  Le  Monier,  172  Mass. 
land,  etc.,  R.  Co.,  54  Me.  173.  508. 

5.  Wallace  v.  Stevens,  64  Me.  225.  Whare  One  of  Beroral  Xortgagofi  Ss- 

6.  Commercial  Real  Estate,  etc.,  ftiSM  to  Join  in  the  Bill  he  should  be 
Assoc.  V.  Parker,  84  Ala.  298;  Kenne-  made  a  defendant,  if  he  still  retains 
bee,  etc.,  R.  Co.  v.  Portland,  ete.,  R.  an  interest  in  the  premises.  Lovell  p. 
Co.,  54  Me.  182.  See  article  Parties  Farrington,  50  Me.  239.  And  if  he  has 
TO  Actions,  vol.  15,  pp.  695,  757.  assigned  his  rights,  the  assignee  should 

7.  Brown  v.  Lawton,  87  Me.  83.  be  included  in  the  list  of  defendants, 
where  Haskell,  J.,  said:  "  Itisobjected  Bailey  v.  Myrick,  36  Me.  50. 

that  the  mortgagor  is  improperly  made  One  Having  an  Apparent  SqnitaUe  le- 

a  plaintiff.     Suppose  he  is.     The  other  tereet  in  the  property  should  be  made  a 

plaintiff  may  well  prosecute   the  suit  party  defendant.     Rowell  v.  Jewett,  69 

and   have    redemption    allowed    him.  Me.  304. 

The  improper  or  unnecessary  joinder  Where  Oemplninant'i  Hnibead  Mat  Ah- 
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Ia  BUli  by  Junior  Inmimbnuiotn  to  redeem  from  the  first  mortgage, 
the  mortgagor/  or  in  case  of  his  decease  each  of  his  heirs,*  is  a 
necessary  party  defendant. 

Tlw  Mortgagor  is  a  necessary  party  to  a  bill  to  redeem  by  the  pur- 
chaser of  the  equity  of  redemption.'  And  while  a  bankrupt  is 
not  usually  a  necessary  party  to  such  a  bill,*  yet  the  purchaser  of 
the  premises  at  mortgage  sale  must  be  joined  as  a  defendant  in 
such  a  bill,  when  brought  by  an  assignee  in  bankruptcy.* 

Proper  Dofendanti.  —  It  seems  to  be  a  general  rule  that  any  one 
who  claims  an  interest  in  the  subject-matter  adverse  to  the  com- 
plainant is  a  proper  defendant  in  a  suit  for  redemption.*  As  a 
rule,  however,  no  one  against  whom  a  decree  could  not  be  ren- 
dered if  the  cause  came  on  for  hearing  should  be  made  a  party  to 
the  bill.'^ 

^2)  Mortgagees,  —  The  mortgagee  is,  of  course,  a  necessary 
defendant  to  a  bill  for  redemption.® 

Xortgagoo  HaTing  Parted  with  Intoreit.  —  Where  the  bill  seeks  also  an 

■oondod    and    abjared    the    realm,    he  It  concedes  the  perfect  validity  of  her 

should  be  made  a  defendant  to  the  bill  title.     The  only  result  of  making  her 

to  redeem.     Sanborn  v.  Sanborn,  104  a  party  would  be  to  entitle  her  to  a  bill 

Mich.  180.  of  costs.     She  is,  upon  the  conceded 

flohedoled  Orediton   have  m' England  facts,  neither  a  necessary  nor  proper 

been  held  to  be  necessary  defendants,  party  to  the  bill."     Linneli  v.  Lyford, 

and  it  is  not  sufficient,  without  explain-  72  Me.  280.     But  see  Kennebec,  etc., 

ing  the  omission,  to  join  trustees  who  R.  Co.  v,  Portland,  etc.,  R.  Co.,  54  Me. 

have  been  appointed  for  them.     Hoi-  173,  where  it  was  observed:  '*  It  is  not 

land  V.  Balcer,  3  Hare  68.  necessary    that    each    of    the    parties 

In  Badoeming from  a Bailway  Xortgago  should  be  interested  in  the  whole  case, 

all  persons  who  are  so  connected  there-  If  they  have  information  as  to  a  part, 

with  as  to  render  them  liable  for  the  and  so  connected  with  the  real  defend- 

income  should  be  made  parties  defend-  ant  as  to  entitle  the  plaintiffs  to  their 

ant.     Kennebec,  etc.,   R.  Co.  v.  Port-  disclosure  under  oath,  without  calling 

land,  etc.,  R.  Co.,  54  Me.  173.  them  as  witnesses,   they  are  properly 

1.  Farmer  v,  Curtis,  2  Sim.  466.  made  parties,  even  though  no  decree 

5.  Fell  V,  Brown,  2  Bro.  C.  C.  276.  could  be  made  against  them.     Such  is 
8.  Wandle  v,  Turney,  5  Duer  (N.  Y.)  the    case    with   members  of   corpora- 

661:  Clark  V.  Long,  4  Rand.  (Va.)  451.  tions." 

4.  Lloyd  V,  Lander,  5  Madd.  282.  8.  Hudson    v,   Kelly,   70  Ala.  .393; 

0.  Winslow  V.  Clark,  47  N.  Y.  261.  Goodrich  v.  Staples,  2  Cush.  ( Mass.) 

6.  Stillwell  V,  Hamm,  97  Mo.  579.  258;  Doody  v.  Pierce,  9  Allen  (Mass.) 
See  in  general,  as  to  proper  but  not  141;  Burns  z^.  Thayer,  115  Mass.  89; 
indispensable  parties  to  suits  in  equity,  Posten  v.  Miller,  60  Wis.  494. 

article  Parties  to  Actions,  vol.  15,  p.'  Where  Instmment  Is  in  Form  an  Aboo- 

t^\  et  seq,  lute  Gonveyanoe.  —  The   rule    that  the 

7.  Test  of  Proper  Joinder.  —  "  It  is  mortgagee  is  a  necessary  party  defend- 
claimed  that  Lydia  Dwelley  should  be  ant  applies  though  the  instrument  is  in 
made  a  party.  But  why?  The  undis-  form  an  absolute  conveyance,  and  part 
pated  evidence  shows  that  she  has  not  of  the  relief  sought  by  the  bill  is  to 
the  equity  of  redemption,  but  the  fee  have  it  declared  a  mortgage.  Hudson 
discharged,  and  freed  from  any  right  v,  Kelly,  70  Ala.  393. 

of    redemption.      For    what    purpose  Where  the  Complainant  Claims  that  the 

should  she  t>e  made  a  party?    No  one  Assignee  Was  Hot  an  Innocent  Purchaser, 

should  be  made  a  party  against  whom  the  original  mortgagee  must  be  made 

no  decree,  if    brought   to    a   hearing,  a  defendant,  as  apparently  retaining 

coald  be  had.     The  bill  does  not  seek  the    debt.       Burns    r.     Thayer,     115 

the  redemption  of  the  estate  from  her.  Mass.  89. 
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accounting,  the  mortgagee  may  be  made  a  defendant  notwith- 
standing he  may  have  parted  with  his  interest  in  the  mortgage, 
especially  if  it  appears  that  he  is  interested  in  the  taking  of  the 
account.^  And  in  such  a  case  the  assignee  is  likewise  a  necessary, 
or  at  least  a  proper,  party.* 

Junior  Mortgagee.  —  Under  some  circumstances,  a  junior  mort 
gagee  may  become  a  necessary  defendant  in  a  bill  to  redeem.* 

(3)  Heirs  and  Devisees,  —  Where  the  mortgagee  is  dead  his 
heirs  are,  as  a  rule,  necessary  parties  to  the  bill  for  redemption.* 
And  in  a  bill  by  a  second  mortgagee  to  redeem,  the  heirs  of  the 
deceased  mortgagor  are  necessary  defendants.* 

(4)  Legal  Representatives,  —  The  personal  representatives  of  a 
deceased  mortgagee  are  likewise  necessary  parties  defendant  in 
a  suit  for  redemption.* 

1.  Where  Mortgagee  Haa  Tranefened  counting  shows  a  balance  unpaid  on 

Mortgage.  —  Doody  v.  Pierce,  9  Allen  the  mortgage  debts  it  would  belong  to 

(Mass.)  141;  Posten  :;.  Miller,  60  Wis.  him.     On  the  other  hand,  William  A. 

494.     In  the  former  case  the  court  said:  Miller  is  also  a  proper  party,  because 

"  The  defendants  further  contend  that  he  has  received  the  rents  and  profits 

Pierce  is  not  a  proper  part^  to  the  bill,  and  is  in  possession  of  the  land.    The 

because  he  had  assigned  his  interest  in  gravamen  of  the  action  is  to  enforce 

the  mortgage  to  Marshall  before  breach  the  right   to   redeem   from   the  mort- 

of  the  condition.     But  it  is  not  true  gages,  and  the  accounting  is  only  in- 

that  his  interest  was  assigned  before  cidental  to  the  redemption,  to  enable 

breach  of  the  condition.     The  note  is  the  court  to  find  the  sum  still  due  on 

dated  July  15,   1856,   and  the  assign-  the  mortgage  debts,  or  the  amount  of 

ment  was  not  made  till  January,  1858.  overpayments,   as   the  case    may   be. 

By  the  nonpayment  of  annual  interest,  Hence  all    sums  properly  chargeable 

the  condition   was  broken  before  this  against  such  debts,  whether  received 

time.     Furthermore  it  appears  that  a  by  one  defendant  or  the  other,  or  both, 

part  of  the  plaintiff's  labor  was  per-  should  be  included  in  the  accounting." 

formed  for  Pierce  and  Marshall,  and  8.  Junior  Mortgagee  a  Hecewary  Party, 

an  account  of  that  labor  must  be  taken  —  Roberts  v.  Fleming,  53  111.  196.     In 

in  this  suit.     All  parties  who  are  in-  this  case  a  junior  mortgagee  executed 

terested  in  the  taking  of  an  account  an  agreement  to  convey  his  interest  in 

should   be   made   parties  to  a  suit  in  the  premises,  and  this  agreement  was 

which  the  account  is  taken."  assigned  to  the  wife  of  the  mortgagor. 

In  Wolcott  V.  Sullivan,  i  Edw.  (N.  Y.)  Upon  a  bill  to  redeem  by  the  latter,  no 

399,  afirmed  6  Paige  (N.   Y.)  117,    it  deed  having  been  meanwhile  executed 

was  held  that  where  a  mortgagee  has  by  the  junior  mortgagee,  he  was  held 

assigned  his   whole  interest,  and  the  to  be  a  necessary  party, 

mortgagor  files  a  bill  for  an  account  4.  Dexter  v.  Arnold,  i  Sumn.  (U.  S.) 

and  to  redeem,  the  general  rule  is  that  109.     Compare  Haskins  v.  Hawkes,  108 

the  mortgagee  is  not  a  necessary  party.  Mass.  379. 

Still,    if  there  are  circumstances  ren-  6.  Fell  v.   Brown,  2  Bro.  C.  C.  276; 

dering  it  proper,  the  practice  is  other-  Palk  r.  Clinton,  12  Ves.  Jr.  48. 

wise.  6.  Hobart  v.  Abbot.  2  P.  Wms.  643; 

8.  Posten  v.  Miller,  60  Wis.  494.,  the  Wood  v.  Holland,  57  Ark.  198;  Cope- 
court  saying:  "  We  find  no  improper  land  v,  Yoakum,  38  Mo.  350;  Guthrie 
joinder  of  causes  of  action  in  the  v,  Sorrell,  6  Ired.  Eq.  (N.  Car.)  13. 
amended  complaint.  Theodore  Miller  Where  InBtnunent  Is  Abeolnte  on  Ita 
is  a  proper  party  to  the  action,  because  Faoe.  —  This  rule  also  obtains  where 
the  principal  defendant,  William  A.  the  instrument  sought  to  be  redeemed 
Miller,  had  (in  form  at  least)  conveyed  from  is  absolute  on  its  face,  but  in- 
to him  the  land  in  controversy.  This  tended  for  security.  Copeland  r. 
conveyance,  we  suppose,  operated  as  Yoakum,  38  Mo.  350. 
an  assignment  to  him  of  the  mortgage  Where  the  Mortgagor's  Hein  Bring  Soit 
interest  of  his  grantor,  and  if  the  ac-  and  There  Are    Ho    Outstanding   Deliti 
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(5)  Assignees  of  Mortgage.  —  Where  the  mortgage  has  been 
assigned  to  a  third  person,  the  latter  is  a  necessary  defendant  in  a 
bill  to  redeem.* 

An  Anignee  or  Orantae  of  tho  Equity  of  Bedemption  is  also  a  proper  party 
to  such  a  bill  brought  by  the  mortgagor's  wife.' 

(6)  Intermediate  Owners,  —  While  a  party  who  has  been  divestedx 
of  his  interest  in  the  subject-matter  of  the  redemption  is  no  longer 
a  necessary  party,*  still  one  may  have  parted  with  his  record  title 
and  yet  retain  such  an  interest  in  the  controversy  as  to  remain  at 
least  a  proper  party.*  One  who  has  parted  with  his  interest  may 
also  be  a  proper  party  where  he  is  charged  with  fraud  or  collusion, 
or  where  discovery  is  sought  from  him.*  So  if  the  mortgagee 
has  assigned  the  mortgage  since  the  breach  of  its  conditions,  he 
may  still  be  made  a  party  defendant,  especially  if  he  is  interested 
in  the  accounting  sought.*  • 

(7)  Trustees  and  Beneficiaries,  —  Where  the  land  covered  by  the 
mortgage  is  held  in  trust,  the  trustee  is  held  to  be  a  necessary 
party  to  a  bill  for  redemption.''  In  England  the  beneficiary  is  a 
necessary  party,®  but  in  Maine  a  bill  brought  against  an  assignee 
for  creditors  need  not  join  the  latter  as  parties  defendant.* 

b.  Unnecessary  Defendants  ^  Attignor  of  Mortgage.  —  A  mort- 
gagee who  has  parted  with  all  interest  in  the  mortgage  and  the 
premises  covered  thereby  is  no  longer  a  necessary  party  to  a  bill 
to  redeem.** 

against  the  estate,  the  personal  repre-  Whoro  Dobt  Was  Hot  Asiigiied.  —  Thus 

sentatives  of  the   mortgagor  are   not  where  the  mortgagee  has  merely  given 

necessary  parties.     Jones  v,   Richard-  a  quitclaim  deed  to  the  premises  with- 

son,  85  Ala.  463.  out  assigning  the  debt,  he   is  still  a 

1.  Alabama.  —  Raisin   Fertilizer  Co.  necessary  party.     Beals  v,   Cobb,   51 

V,  Bell,  107  Ata.  261.  Me.  348. 

Maine,  —  Mitchell    v,  Burnham,  44  Whore  a  Deed  Absolute  Has  Been  Oivon 

Me.  286;  Bailey  v.  Myrick,  36  Me.  50.  for  Security,  the  grantor  must  be  made 

Compare  Crooker   v.  Holmes,  65   Me.  a  party.     Rowell  v.  Jewett,  6g  Me.  293, 

195:  Wing  V,  Davis,  7  Me.  31.  6.  Williams  v.  Smith,  49  Me.   564. 

Massachusetts,  —  See  Lamb  v,    Mon-  The  rule  was  staled  here  by  way  of 

tague,  112  Mass.  352.  dictum,  as  the  court  found  that  none  of 

l/ew  York,  —  Dias  v.  Merle,  4  Paige  those  features  was  set  out  in  the  bill. 

(N.   Y.)  259;    Hickock  v,   Scribner,  3  But  the  principle  is  fully  recognized  in 

Johns.  Cas.  (M.  Y.)  311.     And  see  Yel-  the  opinion. 

verton  v,  Shelden,  2  Sandf.  Ch.  (N.  Y.)  6.  Doody  v.  Pierce,  9  Allen  (Mass.) 

481.  141. 

Wisconsin,  —  Posten    v.    Miller,    60  7.  Upham  v.  Brooks,  2  Story  (U.  S.) 

Wis.  494.  623. 

England,  —  Hill  v,  Adams,  2  Atk.  39. '  8.  Osbourn  v.  Fallows,  i  Russ.  &  M. 

S.  McCabe     v.     Bellows,     i     Allen  741;  Wetherell  v.  Collins,  3  Madd.  255; 

(Mass.)  26^.  Whistler  v.  Webb,  Bunb.  53;  Holland 

8.  See  tnfra^  III.  2.  b.    Unnecessary  v.  Baker,  3  Hare  68. 

Defendants,  9,  Johnson  v.  Candage,  31  Me.  28. 

4  Doody  V,  Pierce.  9  Allen  (Mass.)  10.  Raisin  Fertilizer  Co.  v.  Bell,  107 

141;    Rowell   V,  Jewett,   69   Me.   293;  Ala.  261;    Thomas  v.  Jones,  84  Ala. 

Williams  v.  Smith,  49  Me.  564;  Beals  302;  Beals  v.  Cobb,  51  Me.  348;  Wil- 

V,  Cobb,   51  Me   348.     Compare  Essley  liams  v.  Smith,  49  Me.  564;  Bailey  v, 

V,  Sloan,   16  III.  App.  63;  Wandle  v,  Myrick,  36  Me.   50;  Lennon  v.  Porter, 

Turney.  5  Duer  (N.  Y.)  661.  2  Gray  (Mass.)  473;  Kanawha  Coal  Co. 
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Uu.  —  One  who  purchases  the  premises  after 
the  commencement  of  a  proceeding  to  redeem  need  not  be  made 
a  party  thereto.^ 

li«  lamam  if  ft  Titte  derived  through  foredosare  sak  has  no  sach 
interest  in  the  property  as  will  entitle  it  to  be  made  a  party  defend- 
ant to  a  bill  to  redeem  from  the  mortgage  foreclosed.' 

As  Iwrrtta  FinkftMr  of  the  equity  of  redemption  need  not  make 
the  mortgagor  a  party  to  his  bill  to  redeem.' 

c.  Joinder  of  Defendants.  —  The  owners  of  the  equity  of 
redemption  must  all  be  joined  as  parties  either  plaintiff  or  defend- 
ant, or  the  bill  will  be  dismissed.^  In  case  any  such  refuse  to 
join  as  complainants,  they  may  properly  be  made  defendants.* 

As  lalMt  Md  mi  OwUaa  may  be  joined  as  defendants  in  a  bill  to 
redeem  from  a  mortgage  executed  to  the  former.* 

17.  PLEAnnros  — ir  Bill,  Petitiaii,  or  Complflint  —  a.  In  Gen- 
eral.—  It  has  been  said  that  a  bill  to  redeem  which  recites  the 
existence  of  the  mortgage  and  that  the  complainant  is  the  owner 
of  the  equity  of  redemption,  is  prima  facie  sufficient.^ 

Tb«  BwcriptiaA  of  tlM  Fropartj,  though  containing  mistakes  in  the 
names  of  neighboring  owners,  will  be  sufficient  if  by  it  the  land 
may  be  identified.'* 

OonelnsioBf  Ihoiild  Bo  ATolded.  —  The  complaint  or  other  first  plead- 
ing in  redemption  should,  however,  set  forth  all  essential  facts  and 
should  avoid  stating  conclusions  of  law.* 

V,  Kanawha,  etc.,  Coal  Co.,  7  Blatchf.  etc.,  R.  Co.  v,  Portland,  etc,  R.  Co., 

(U.  S.)  415;  Hill  V,  Adams,  2  Atk.  39.  54  Me.  173. 

But  see  Rowell  v,  Jewett,  69  Me.  293.  6.  Parker  v.  Lincoln,  12  Mass.  16. 

1.  Kopper  V.  Dyer,  59  Vt.  477;  Rob-  7.  Essley  v.  Sloan,   16  111.  App.  63, 

erts  V,  Fleming,  53  111.  196;  Smith  v.  citing    Barnard    r.    Cushman,   35   IlL 

Conner,  65  Ala.  371.  451. 

%,  "  The  respondent  was  not  entitled  8.  Milliken  v.  Bailey,  61  Me.  322. 
to  be  made  a  defendant  b^  virtue  of  9.  Go&olmioiis.  —  Kellogg  v.  Tout,  6$ 
section  452  of  the  Code  of  Civil  Proced-  Ind.  146,  the  court  saying:  "  The  aver- 
ure.  The  subject  of  the  action  is  the  me nts  that  there  was  no  valid  appraise- 
real  property,  and  in  this  the  respond-  ment  of  the  rents  and  profits  of  the 
ent  has  no  interest.  Its  interest  is  only  lands  sold,  and  no  valid  appraisement 
in  the  question  involved  in  the  action,  of  the  fee  simple  of  the  lands,  are 
and  this  is  not  the  interest  to  which  wholly  insufficient.  They  imply  that 
section  452  refers;  a  consequential  in-  there  was  an  appraisement  of  the  rents 
terest  will  not  suffice.  Barb.  Parties,  and  profits,  and  also  of  the  fee,  yet 
488."  Russ  V,  Stratton,  (N.  Y.  Super,  aver  no  fact  showing  wherein  and  why 
Ci.  Gen.  T.)  8  Misc.  (N.  Y.)  6.  said  appraisement  was  invalid.     The 

8.  Thorpe  v.  Ricks,  i  Dev.  &  B.  Eq.  averments  are  simply  conclusions  of 

(N.  Car.)  613.  law,  and  not  statements  of  facts.     It 

4.  Welch  V.  Stearns,  69  Me.  192.  appears  to  us  that  the  complaint  is  in- 

5.  Lovell  V,  Farrington,  50  Me.  239;  sufficient  to  show  that  the  proceedings 
Chamberlain  v,  Lancev,  60  Me.  230;  under  which  the  appellees  claim  the 
Southard  v,  Sutton,  68  Me.  575;  Welch  lands  in  dispute  were  void;  and,  being 
V,  Stearns,  69  Me.  192.  insufficient,  the  appellants  cannot  com- 

In  a  Bill  to  Bedoem  from  a  Ballroad  plain  because  the  judgment  is  against 

XortgagOi  all  parties  who  have  been  so  them,    although   there   may  be  error 

connected  therewith  as  to  render  them  in  the  rulings   upon  their  demurrers 

liable  for  the  income  under  it  should  to  appellees*  answers,  and  also  at  the 

be  joined  as   defendants.     Kennebec,  trial  of  the  case.    The  appellants  can- 
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Gomplaiaftat  Vot  a  Party  to  Forooloonro  Prooeodingf.  —  It  should  affirma- 
tively appear  from  the  pleading  that  the  complainant  was  not 
made  a  party  to  the  foreclosure  from  which  he  seeks  to  redeem.* 

Whore  tlio  Jvrlidietioii  of  Equity  If  Partly  Dopondent  upon  Yalno,  it  is  enough 
that  the  bill  shows  the  amount  of  the  lien  demanded  to  be  suffi- 
cient, without  averring  the  value  of  the  property.* 

b.  Joinder  and  Multifariousness'  —  (i)  Bill  to  Redeem 

and  for  Dower.  —  A  bill  to  redeem  from  a  mortgage  is  not  multi- 
farious because  the  complainant,  who  is  a  widow,  seeks  also  to 
have  her  dower  assigned,  where  the  court  has  no  authority  to 
assign  dower  in  such  a  proceeding,  and  the  prayer  for  unauthor- 
ized relief  will  be  disregarded.* 

(2)  Redemption  and  Cancellation.  —  In  a  bill  to  redeem  and  for 
cancellation,  where  a  party  sought  to  redeem  two  distinct  mort- 
gages and  asked  in  the  same  bill  to  have  one  of  them  declared 
void,  a  demurrer  for  multifariousness  was  overruled.*  So  a  bill 
for  redemption  and  to  set  aside  a  sale  of  the  premises  does  not 
thereby  become  multifarious.* 

(3)  Redemption  and  Partition.  —  A  complainant  in  a  bill  to 

not  redeem  the  lands,  after  foreclosure  fore  the  court*  and  the  petition  must 

and  sale,   unless  the  proceedings  are  negative  that  presumption."      Deroin 

void;  and  not  being  void,  they  are  not  r.  Jennings,  4  Neb.  97. 

entitled  to  recover  back  any  part  of  the  2.  Lucking  v.  Wesson,  25  Mich.  443. 

purchase  money  paid."  Time  of  Filing  BiU.  —  As  to  the  neces- 

In  Francis  v.   Parks,   55  Vt.  80,  the  sary  averments    concerning  the   time 

complainant  filed  his  bill  for  redemp-  within  which  the  bill  must  be  filed  in 

tion  after  the  expiration  of  the  period  Alabama^  see  Norton  v,  British  Ameri- 

already  allowed  to  him  in  an  action  of  can  Mortg.  Co.,  113  Ala.  no. 

ejectment,  and  averted,  as  a  reason  for  8,  As  to  Xaltiiuionsnasi  in  General,  see 

his  failure  to  redeem  within  that  time,  article    Multifariousness    and    Mis- 

that  he  had  "  been  misled  and  mis-  joinder  (in  Equity),  vol.  14,  p.  104. 

informed  as  to  the  date  when  it  was  4.  McCabe     v.     Bellows,     i     Allen 

provided  when   the  same    should   be  (Mass.)  269,  the  court  saying:  "  Two 

paid."     It  was  held  that  the  averment  causes  of  demurrer  are  stated  in  the 

was  insufficient  in  not  showing  how  the  argument.     The  first  is  that  the  bill  is 

complainant    was    misled     and     mis-  multifarious  because  it  seeks  to  redeem 

informed  and   in   not  negativing  the  and  to  have  dower  assigned.     But  the 

presumption  of  negligence.  court  has  no  authority  to  assign  dower 

And  see  in   general   as  to  the  rule  in   this  process;    and  to  render  a  bill 

against  pleading  conclusions  of  law,  multifarious,  the  matters  must  be  not 

article  Legal  Conclusions,  vol.  12,  p.  only  separate  and  distinct,  but  each  of 

1020.  a  character  to  entitle  the  plaintiff  to 

1.  "  The  petition  does  not  allege  that  separate    equitable    relief.     It    is    not 

John  Deroin  was  not  made  a  party  de-  multifarious  if  it  set  up  one  sufficient 

fendant  in   the  suit  to  foreclose   the  ground  for  relief,  and  state  another  on 

mortgage,  nor  is  there  any  proof  tend-  which  no  relief  can  be  had.     Mitford's 

ing  to  show  that  fact.     We  may  per-  Ch.   PI.    181,    note;    Story's   Eq.    PI., 

haps  infer  that  he  was  not  a  party,  but  g  283.     A  special  demurrer  to  the  part 

that  is  not  enough.     This  is  an  action  which  is  bad  might  be  maintained  by 

brought  to  redeem  the  lands  sold  under  answering  the  remainder  of  the  bill, 

the    mortgage,    and    it    must    appear  But  as  it  is,   the  case  must  proceed 

affirmatively  that  the  plaintiff  was  not  without  regard  to  that  part." 

made  a  party  defendant  and  is  not  ft.  Richards  v.  Pierce,  52  Me.  560. 

bound  by  the   decree.    The  law  pre-  6.  Adams  cr.  Sayre,  70  Ala.  318;  Ger^ 

sttmes  that  the  proper  parties  were  be-  rish  v.  Mace,  9  Gray  (Mass.)  235. 
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redeem  cannot,  as  against  the  mortgagee,  insist  upon  a  partition 
of  the  premises.* 

(4)  Redemption  and  Accounting.  —  A  bill  for  redemption  and  for 
an  accounting  from  the  mortgagee  or  other  defendant  is  quite 
common,  and  such  a  union  seems  never  to  have  been  declared 
multifarious.' 

(5)  Redemption  and  Declaration  of  Mortgage.  — A  bill  may  seek 
to  have  a  deed,  absolute  on  its  face,  declared  to  be  a  mortgage, 
and  also  ask  redemption  therefrom,  without  being  multifarious.* 

(6)  Redemption  and  Foreclosure.  —  A  junior  incumbrancer  may 
seek  in  the  same  bill  a  foreclosure  of  his  mortgage  and  a  redemp- 
tion from  a  prior  one.* 

(7)  Miscellaneous  Matters.  —  A  bill  seeking  redemption  and 
account  under  two  mortgages  upon  distinct  tracts,  together  with 
specific  performance  of  an  agreement  as  to  the  redemption  of  one 
tract,  is  multifarious.^  So  also  is  a  bill  seeking  to  redeem  a  mort- 
gage of  one  entire  tract  and  a  subsequent  mortgage  by  a  tenant 
in  common  of  his  portion  of  the  tract.*  But  a  bill  is  not  neces- 
sarily multifarious  because  it  seeks  to  redeem  two  mortgages  upon 
different  parcels  of  land.*"^  As  in  the  case  of  other  bills,  a  bill  to 
redeem  is  not  multifarious  if  its  object  is  single,  even  though  it 
sets  forth  several  transactions  forming  one  course  of  dealing.* 

1.  Watkins  v,  Williams,  3  Macn.  &  ance,  and  somewhat  of  the  nature  of  a 

G.  622.  bill  to  redeem.     It  seeks  relief  as  to  two 

S.  Alabama.  — Commercial  Real  Es-  distinct  subjects-matter,  between  which 

tate,  etc.,  Assoc,  v,  Parker,  84  Ala.  298;  it  shows  no  connection  whatever.     As 

Perdue  v.  Brooks,  85  Ala.  459;  Smith  to  one  of  the  subjects,  the  two  Love- 

V,  Conner,  65  Ala.  371.  laces  are    the  only  necessary  defend- 

Kansas.  —  Franks  v,  Jones,  39  Kan.  ants      As  to  the  other,  in  the  present 

236.  state  of  the  proof,  if  not  of  the  plead- 

North  Carolina,  —  Johnson  v,  Loftin,  ings,  the  heirs  and  devisees  of  James 

III  N.  Car.  319.  Junkins  were  necessary  parties.    The 

Oregon,  —  Sweglee^.  Belle,  20  Oregon  demurrer  for  multifariousness  should 

323.  have    been    sustained."      Junkins   r. 

Rhode  Island.  —  Greene  v.  Harris,  10  Lovelace,  72  Ala.  303. 

R.  I.  382.  6.  White  v.   Curtis,  2  Gray  (Mass.) 

Wisconsin.  —  Posten    v.    Miller,    60  467. 

Wis.  494.  7.  Robinson  v.  Guild,  12  Met.  (Mass.) 

S.  Alabama.  —  Perdue  v.  Brooks,  85  323;  Richards  v.  Pierce,  52  Me.  560. 

Ala.  459.     In  this  case  an  accounting  A  BUI  Seekliig  an  Aooonnt  of  the  Dslvt 

was  also  sought.  and  a  Sedsmption  of  Several  Traeti  con- 

California. — Cline  v.  Robbins,   112  veyed  by  the  mortgage  is  multifarious 

Cal.  581.  where  it  shows  that  the  different  tracts 

Minnesota. — Hollingsworth  v.  Camp-  are  claimed  by  as  many  purchasers, 

bell.  28  Minn.  18.  and  that  one  tract  was  purchased  under 

Nebraska.  —  Morrow    v,    Jones,    41  a  decree    foreclosing    an    older    lien. 

Neb.    869;    Newman   v.   Edwards,   22  Conner  v.  Smith,  74  Ala.  115. 

Neb.  248.  8.  Kennebec,  etc.,  R.   Co.   v.   Port- 

Oregon. — Swegle  v.  Belle,  20  Oregon  land,  etc.,   R.  Co.,  54  Me.  173.    The 

323.  nature  of  the  averments  in  the  bill  is 

4.  Davis     V.     Cook,    65    Ala.    617;  thus  stated  by  the  court:  **  From  the 

Wheeler  v.  Menold,  81  Iowa  647.  bill  we  learn  that  the  plaintiff  corpora- 

i. '*  This    bill    is  filed  in   rather  a  tion  was  the  builder  and  original  owner 

mixed  aspect,  partaking  somewhat  of  of  the  roadther(;]n  described;  that,  be- 

the  nature  of  a  bill  for  specific  perform-  coming  embarrassed  for  want  of  funds, 
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In  Alabama  the  enforcement  of  both  equitable  and  statutory 
rights  of  redemption  cannot  be  accomplished  in  one  suit.* 

c.  Specific  Allegations  —  (i)  Tender  —  (a)  General  Bnie.  —  As 

a  rule  it  is  one  of  the  essential  averments  in  a  bill  to  redeem  that 
the  complainant  tenders,  has  tendered,  or  at  least  is  willing  to 
pay,  all  amounts  due  to  the  party  against  whom  the  relief  is 
sought.*  The  rule  applies  not  alone  to  redemption  from  a  mort- 
gage foreclosure,  but  also  from  a  tax  sale*  or  sherifiTs  sale.*  It 
is  not,  however,  usually  essential  to  the  equity  of  the  bill  to  allege 
a  previous  tender,*  provided  the  bill  discloses  readiness  and  inten- 
tion to  pay  the  amount  due.*    There  are  cases,  however,  holding 

among  other  means  to  relieve  them-  Georgia, — Turner    v.    Williams,  63 

selves  they  executed  and  delivered  to  Ga.  726. 

three  of  the  defendants,  as   trustees,  Indiana,  —  Nesoit    v.    Hanway,    87 

two  mortgages  of  the  road  to  secure  Ind.  400;  Coombs  z/.  Carr,  55  Ind.  303; 

the  payment  of  certain  bonds  issued  by  Kemp  v.  Mitchell,  36  Ind.  249:  Hos- 

the  corporation,  known  as  first  and  sec-  ford  v,  Johnson,  74  Ind.  479.     But  see 

ond  mortgage  bonds;  that,  in  process  Barr  v.  Vanalstine,  120  Ind.  590. 

of  lime,  the  interest  on  said  bonds  not  Kentucky,  — Southard  v.  Pope.  9  B. 

having   been   paid,   the    trustees  and  Mon.  (Ky.)  264;  Griffin  v.  Coffey,  9  B. 

mortgagees  took  possession  of  the  road  Mon.  (Ky.)  452. 

for    breach  of  the  condition   of  said  Maine.  —  Kennebec,  etc.,  R.  Co.  v. 

mortgages.     Then  follows  a  history  of  Portland,  etc.,  R.  Co.,  54  Me.  173. 

the  management  of  the  road  and  the  Massachusetts,  —  Putnam  v,  Putnam, 

income  thereof  received  by  the  mort-  13  Pick.  (Mass.)  129;  McCabe  v,  Bel- 

gagees,  and  the  other  individual  de-  lows,    7  Gray  (Mass.)  148;    Green  v, 

fendants,  alleged  to  have  wrongfully  Tanner,  8  Met.  (Mass.)  411;  Tirrell  r. 

and  fraudulently  combined  with  them,  Merrill.  17  Mass.  117;  Way  v.  Mullett, 

until    they  become  absorbed  in  and  143  Mass.  40. 

compose  a  new  corporation;  which  new  Mississippi,  —  Hoopes   v,  Bailey,  28 

corporation  is  now,  as  stated  in  the  bill.  Miss.  328. 

in  possession  of  the  road.     Here  is  a  Nebraska,  —  Loney   v,  Courtnay,  24 

series  of  transactions,  not  separate  and  Neb.  580. 

entirely     distinct,     but    forming    one  New  Hampshire,  —  Perry  v,  Carr,  41 

course  of  dealing,  all  tending  to  one  N.  H.  371. 

end,  that  of,  as  alleged,  absorbing  the  New    York, — Silsbee   v.   Smith,   60 

road  and  all  its  incidents,  and  all  the  Barb.  (N.  Y.)  372.  41  How.  Pr.  (N.  Y.) 

defendants  are  combined  together  to  418;  Beekman  v.  Frost,  18  Johns.  (N. 

accomplish  that  end.     The  statement  Y.)  544. 

of  all  these  transactions  was  proper  and  Tennessee,  —  Roth  well  v,  Gettys,   11 

necessary,  in  order  to  lay  the  founda-  Humph.  (Tenn.)  135. 

tion  for  the  prayers  for  account  and  re-  Texas,  —  Jones  v.  Porter.  29  Tex.  456. 

demption.  The  transactions  themselves  '     Vermont,  —  Still  v,    Buzzell,   60  Vi. 

are  so  mixed   up  and  intimately  con-  478.     Compare  Kopper  v.  Dyer,  59  Vt. 

nected  that,  if  true,  it  is  difficult  to  see  477. 

how  justice  can  be  done  between  the  West    Virginia, — Shank    v,    Groff, 

parties  without  a  knowledge  of  them.  (W.  Va.  1898)  32  S.  E.  Rep.  248. 

Therefore  the  demurrer,  for  this  cause,  S.  Muskegon  Lumber  Co.  v,  Myers, 

cannot  be  sustained."  56  Ark.  199,  holding  that  it  was  neces- 

1.  Cramer  v,  Watson,  73  Ala.  127.  sary  to  aver  payment  of  the  attorney's 

S.  Allegatioii  of  Baadinen  to  Pay  Euan-  foreclosure  fee. 

tial  —  Alabama,  —  Smith  v,  Conner,  65  4.  Nesbil  v.  Hanway,  87  Ind.  400. 

Ala.  371;  Stocks  V,  Young,  67  Ala.  341.  6.  McGuire  v.  Van  Pelt,  55  Ala.  344; 

Compare  Lehman   v,  Collins,  69  Ala.  Daubenspeck  v,   Piatt,   22    Cal.    331; 

127;  Ezzell  V.  Watson,  83  Ala.  120.  Essley     v,    Sloan,    16    lU.    App.    63; 

Arkansas,  — Muskegon  Lumber  Co.  Coombs  v,  Carr,  55  Ind.  303. 

V,  Myers,  56  Ark.  199.    And  see  Wood  6.  See  cases  cited  in  the  first  note  to 

V,  Holland,  53  Ark.  69.  this  subsection. 
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that  an  allegation  of  previous  tender  is  necessary  ^  unless  a  valid 
and  sufficient  excuse  for  the  omission  is  disclosed.*  Where  tender 
has  been  made  and  refused,  the  bill  should  allege  a  payment  into 
court,'  but  where  an  averment  or  previous  tender  is  held  to  be 
essential,  payment  into  court  without  such  averment  wiU  not 
affect  the  rights  of  the  parties.* 

(b)  QuAliileatioiii.  —  While  the  general  rule  as  above  set  forth 
requires  an  averment  of  tender  or  its  equivalent  in  a  bill  to  redeem, 
there  are  some  jurisdictions  where  this  is  unnecessary.  Thus  in 
Illinois^  and  New  York^  a  bill  may  be  sufficient  though  it  con- 
tain no  such  allegation.  So  in  Indiana  a  purchaser  of  mortgaged 
lands  at  sherifTs  sale,  who  was  not  made  a  party  to  foreclosure, 
may  sue  to  redeem  without  alleging  tender  or  offer  of  payment.^ 

Ezoeptioni  to  General  Bole.  —  And  even  in  those  jurisdictions  where 
the  general  rule  prevails  and  such  an  averment  is  required,  it  is 
unnecessary  where  the  complainant  pleads  that  the  defendant  has 
refused  to  render  an  account  or  give  information  as  to  the  sum 
due.*  So  where  the  premises  have  been  alienated  without  notice 
or  information  as  to  the  name  of  the  purchaser,  the  complainant 
need  not  aver  a  tender  to  the  latter.* 

1.  Hart  V,  Goldsmith,  i  Allen  (Mass.)  plainant  in  each  case  to  be  due,  it 
145;  Spoor  V.  Phillips,  27  Ala.  193.  should  have  been  followed  up  by  a  pay- 

2.  Spoor  V,  Phillips,  27  Ala.  193,  the  ment  of  the  money  into  court,  at  the 
court  saying^:  '*  The  rig^ht  to  redeem  is  time  of  filing  their  respective  bills;  and 
not  perfect,  and  cannot  be  enforced  in  a  compliance  with  this  requisition 
a  court  of  chancery,  until  there  is  either  should  be  shown  by  an  appropriate 
a  performance  (by  the  person  desiring  averment  in  each  bill.  Such  an  aver- 
to  redeem)  of  all  that  the  statute  re-  ment  not  having  been  made,  the  bill  in 
quires  of  him,  or  a  valid  and  sufficient  each  case  is  without  equity."  Daugh- 
excuse  for  nonperformance.      And  a  drill  v,  Sweeney,  41  Ala.  310. 

bill  to  redeem  which  does  not  allege  4.  Hart  z^.  Goldsmith,  i  Allen  (Mass.) 

either  such  a  performance  or  such  ex-  145. 

cuse  for  nonperformance,  and  couple  6.  Bllnoii  Bole.  —  Barnard  v.  Cush- 

such  excuse  with  an  offer  in  the  bill  to  man,  35  111.  451;  Dwen  v.  Blake,  44  111. 

perform  all  that  the  statute  requires,  135:  Taylor  v.  Dil?enbarg,  168  III.  235: 

contains  no  eauity.  Rothwell  v.  Gettys,  Decker  v,    Patton,   20  III.   App.  210: 

II   Humph.  (Tenn.)  135;  Southard  v,  Essley  v,  Sloan,  16  III.  App.  63. 

Pope,  9  B.  Mon.  (Ky.)  264;  Griffin  v,  6.  New    yi?r>t.  —  Quin    v.    Brittain, 

Coflfey,   9   B.  Mon.  (Ky.)  453.     If  the  Hoflfra.  (N.  Y.)  353;  Barton  w.  May,  3 

bill  does  not  show  that  a  tender  was  Sandf.   Ch.  (N.   Y.)  450;    Casserly  v.- 

made  before  it  was  filed,  a  tender  made  Witherbee,    119  N.   Y.  522;    Beach  r. 

in  it  is  not  sufficient  to  authorize  a  de-  Cooke,  28  N.  Y.  508.  affirming  39  Barb, 

cree  for  the  redemption,  unless,  in  con-  (N.  Y.)  360. 

nection  with  such  oflfer,  the  bill  shows  7.  Nesbit  v,  Han  way,  87  Ind.  400. 
a  valid  and  sufficient  excuse  for  the  8.  Drfendant'i  Beftual  to  Aeeoniit.— 
omission  to  make  a  tender  before  it  Aust  v,  Rosenbaum,  74  Miss.  893; 
was  filed.  And  although  the  redemp-  Watkins  v.  Watkins,  57  N.  H.  462; 
tion  was  properly  decreed  upon  the  Swegle  v.  Belle,  20  Oregon  323. 
pleadings  and  proofs  in  Freeman  v.  But  a  mere  averment  of  the  corn- 
Jordan,  17  Ala.  500,  yet  the  first  head-  plainant's  ignorance  as  to  the  sum  to 
note  to  that  case  is  not  law,  and  is  not  be  tendered  is  not  sufficient  when  the 
authorized  by  the  decision  actually  bill  shows  that  it  might  have  been 
made  in  that  case."  ascertained  by  a  reasonable  diligence. 

8.  "  If  a  legal  tender  was  made  of  Lehman  v,  Moore,  93  Ala.  186. 

the  money  acknowledged  by  the  com-  9.  Lehman  v,  Collins,  69  Ala.  127. 
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TlM  ArkuifM  sutute  requiring  an  affidavit  of  a  tender  of  taxes  in 
suits  to  redeem  from  tax  sales  is  inapplicable  where  the  complainant 
is  an  infant  ^  or  claims  an  undivided  share  of  the  premises.' 

Denial  of  Bight.  —  So  where  the  right  to  redemption  has  been  con- 
stantly denied,  the  complainant  whose  land  was  wrongfully  sold 
without  the  right  of  redemption  may  bring  suit  to  set  aside  the 
sale  without  offering  to  redeem.'  But  if  there  has  been  no  tender 
of  performance  the  mere  denial  of  the  right  without  other  act  of 
prevention  by  the  mortgagee  will  not  excuse  the  omission.* 

(o)  Soflleionoy  of  AUegation.  —  As  a  rule  it  is  a  sufficient  averment  of 
tender  to  set  forth  that  the  complainant  is  ready  and  willing  to 
pay  the  sum  due  on  the  debt,*  and  it  is  not  necessary  to  pay  the 
money  in  court  or  produce  it  there.*  So  an  allegation  of  facts 
which  discloses  that  a  tender  would  have  been  unavailing  will 
render  the  bill  sufficient,  though  no  tender  was  actually  made, 

Bui  compare  Lehman  v.  Moore,  93  Ala.  practicable    the    existing  right  of  re- 

186.  demption,  and  adapted  to  the  unasual 

1.  Burgett  V,  McCray,  61  Ark.  456.  circumstances  of  the  case." 

2.  Tonder  Impractioable.  —  Loudon  v.  8.  '*  As  the  deed  was  made  on  the 
Spellman,  80  Fed.  Rep.  592,  the  court  same  day  of  the  sale,  and  defendants 
saying:  '*  Even  if  such  tender  could  be  claim  that  it  is  valid,  and  that  plaintiff 
held  requisite  in  ordinary  cases,  where  has  no  right  to  redeem,  and  rely  upon 
the  redemptioner  claimed  the  entire  the  claim  to  defeat  this  action,  it  was 
land,  and  would  become  entitled  to  the  not  necessary  for  plaintiff  to  offer  to 
whole  upon  paying  the  amount  of  all  redeem.  His  right  to  do  so  has  been 
taxes,  costs,  interest,  and  the  value  of  constantly  denied  since  the  sale.  He 
improvements,  it  would  be  impracti-  loses  no  right  by  omitting  to  do  what 
cable  in  a  case  like  this,  where  the  defendants  claim  he  has  no  right  to  do. 
complainant  claims  only  an  undivided  The  law  presumes  his  offer  to  redeem 
five-ninths  of  the  land,  and  has  the  would  not  have  been  accepted,  and 
right  to  redeem  only  that  five-ninths,  does  not  require  him  to  do  a  vain  thing, 
and  there  is  no  existing  right  of  re-  and  will  not  defeat  his  right  because 
demption  in  the  owners  of  the  other  he  did  not  do  it."  Fitzgerald  f.  Kelso, 
four-ninths  interest.    He  ought  not  to  be  71  Iowa  731. 

compelled  to  pay  the  whole  amount  of  4.  Pease  v,  Benson,  28  Me.  336. 

such  taxes,  interest,  and  costs,  and  the  6.  Crews  v.  Threadgill,  35  Ala.  334; 

entire  value  of  all  the  improvements,  Murphree  v.  Summerlin,  114  Ala.  54; 

as  a  condition   to  the  exercise  of  his  Wood  v,  Holland,  64  Ark.  104,  57  Ark. 

right  to  redeem  his  undivided  partial  198;    Franklin   v.   Aver,   22   Fla.  654; 

interest  in  the  land.     Neither  could  he  Anson  v.  Anson,  20  Iowa  55;  Lamson 

take  from  the  defendant,  by  such  re-  v,    Drake.    105   Mass.    564.       Compare 

demption,  his  right  to  the  four-ninths  Brown   v.   South   Boston  Sav.   Bank, 

in  respect  to  which  there  is  no  out-  148  Mass.  300. 

standing  right  of  redemption,  and  to  In  Security  Loan  Assoc,  v.  Lake,  69 
which  the  complainant  has  no  claim  of  Ala.  456,  it  was  averred  that  the  com- 
title.  And  if  it  be  a  fact,  as  alleged,  plainant  "  is  still  willing  and  now 
that  the  original  tax  sale  was  void  be-  offers  to  pay  said  association  whatever 
cause  of  including  taxes  not  levied  in  amount  he  may  be  justly  chargeable 
accordance  with  the  provisions  of  the  with,  if  any,  upon  the  application  to 
constitution,  that  may  affect  the  his  said  case  of  the  terms  of  said  by- 
liability  of  the  complainant  to  pay  law,  section  4,  article  2,  and  in  this  re- 
amounts  which  are  in  the  nature  of  spect  submits  himself  to  the  order  and 
penalties.  Douglass  t/.  Flynn,  43  Ark.  decree  "  of  the  court.  The  court  held 
398.  Section  2505  of  said  Digest  [Sand,  this  allegation  sufficient. 
&  H.  Dig.  1894]  is  not  applicable  to  a  6.  Security  Loan  Assoc,  v.  Lake,  69 
case  of  this  kind.  It  must  be  settled  Ala.  456. 
upon    principles    of    equity,    making  But  in   West  Virginia  it  seems  that 
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such  as  an  averment  that  the  right  to  redemption  was  denied,^  or 
that  the  defendant  announced  beforehand  that  he  would  not 
accept  payment.*  But  the  averment  must  be  direct  and  explicit, 
and  a  mere  allegation  of  demand  for  an  accounting  ''  in  order  that 
they  [complainants]  might  pay  "  or  a  prayer  to  be  "  let  in  to 
redeem  "  on  payment  will  not  be  sufficient.' 

(2)  Usury,  — A  complainant  in  redemption  who  seeks  to  avail 
himself  of  the  usury  statute  must  clearly  allege  the  facts  in  his 
bill."^  It  should  also  appear  that  the  complainant  is  the  party 
who  paid  or  promised  to  pay  the  usurious  interest,  as  the  statute 
is  not  generally  available  to  the  assignee  of  the  mortgagor.* 

(3)  Interest  of  Complainant,  —  The  bill  should  clearly  disclose 
that  the  complainant  has  an  interest  in  the  equity  of  redemption,* 
and  the  character  and  duration  of  such  interest  should  be  shown.^ 

As  Aailgnee.  —  Where  the  complainant  sues  as  a  purchaser  he  may 
plead  the  assignment  in  general  terms,®  and  it  is  not  essential  to 
allege  that  it  was  acknowledged  and  recorded.* 

(4)  In  Redemption  from  Tax  Sales,  —  A  bill  to  redeem  from  a 
tax  sale  should  set  forth  the  date  when  the  defendant  received  his 
certificate  of  sale.**  And  where  insufficiency  of  notice  is  relied 
upon,  it  must  be  alleged  that  there  was  some  person  entitled  to 

the   money   must   be  paid  into  court,  statute  of   usury,  and  the  defendants 

Shank  v,  Groff,  (W.  Va.  1898)  32  S.  E.  might  be  apprised  that  their  mortgages 

Rep.  248.  would  be  attempted  to  be  invalidated 

1.  Bender    v.    Bean,    52  Ark.    132;  on  that  ground.*' 

Fitzgerald    v.    Kelso,    71    Iowa    731;        6.  Welsh  v.  Coley,  82  Ala.  363;  Butts 

Edgerton  v.  McRea.  5  How.  (Miss.)  183.  v,   Bronghton,   72  Ala.  294;  Essley  v. 

2.  Brown  v.  Lawton,  87  Me.  83.  Sloan,  16  111.  App.  63;  Perrine  v.^Poul- 
8.  Kennebec,  etc.,  R.  Co.  v,  Portland,  son,  53  Mo.  309. 

etc.,  R.  Co.,  54  Me.  173.  6.  Lamb    v.    Jefifrey,   47   Mich.   28; 

In    Xlnnefota    the    plaintiff    should  Smith  v.  Austin,  9  Mich.  465;  Harwood 

allege  the  production  of  a  certified  copy  v.  Underwood,  28  Mich.  427. 
of  the  mortgage,  or  an  affidavit  show-        7.  Smith  v,  Austin,  9  Mich.  465. 
ing  the  amount  actually  due  thereon.        8.  Lovell  v.  Farrington,  50  Me.  239; 

Dunn  V.  Dewey,  (Minn.  1898)  77  N.  W.  Bryant  v.  Jackson,  59  Me.  165. 
Rep.  793.  9.  Lovell  v.  Farrington,  50  Me.  239. 

4.  Jeffrey  v.  Flood,  70  Md.  42;  Water-        The  IHite  of  Aoqvlx&g  Title  must  be 

man  v,  Curtis,  26  Conn.  241,  the  court  averred  with  substantial  exactness,  and 

saying:  *'  There  is  no  averment  in  the  evidence  is  inadmissible  to  show  such  ^ 

bill  under  which  it  was  competent  for  acquisition  more  than  a  year  prior  to 

the  plaintiff  to  insist  that  the  defend-  the  date  alleged.     Harding  v.  Vaughn, 

ants'  mortgages  were  affected  by  usury  36  Fed.  Rep.  742. 

in  the  debts  they  were  given  to  secure,        10.  "  It  will   be  seen  that  the  com- 

cxcept  the  general  allegation  which  has  plainant  has  not  intimated  when  Gage 

been  mentioned.     If  the  plaintiff  could  took  his  certificate  of  sale,  or  how  long 

have  been  allowed,  under  proper  aver-  he  has  held  it,  if  he  still  does  hold  iu 

ments,  to  sel  up  such  usury  to  reduce  It  may  be  tha^  the  two  years  are  up, 

those  debts,  we  think  that  that  general  and   that  Gage   has  a  deed  from  the 

allegation  was  insufficient  for  that  pur-  committee   which  has  been    recorded 

pose,  and  that  it  was  incumbent  on  the  according   to    the    statute.     There    is 

plaintiff,  in  his  bill,  not  only  to  allege  nothing  upon  the  record  to  convince  the 

that  those  debts  were  contracted  on  a  court  of  one  thing  or  the  other.     I  am 

usurious  agreement,  but  also  the  par-  obliged  to  conclude  that  the  complain- 

ticular  facts  and  circumstances  of  that  ant  has  not  shown  by  his  bill  his  right 

agreement,  so  that  the  court  could  see  to  redeem.*'     Langley  v,  Jones,  43  N. 

that  there  had  been  a  violation  of  the  J.  £q.  404. 
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notice  at  the  time  when  it  should  have  been  given.* 

d.  Prayer. —  In  redemption  as  in  any  other  proceeding,* 
relief  will  not  necessarily  be  confined  to  that  prayed  in  the  bill.' 
But  a  sale  of  the  property  should  not  be  decreed  where  no  such 
relief  is  prayed  and  there  is  no  cross-bill.*  . 

AltamatiTe  Belief  may  be  prayed  if  consistent  and  not  requiring 
different  defenses.* 

e.  Verification.  —  As  a  bill  to  redeem  is  not  technically  one 
for  discovery,  verification  is  not  usually  required,*  at.  least  if 
neither  injunction  nor  discovery  is  sought  in  connection  with  the 
right  to  redeem.^ 

/.  Amendment  of  Bill.  — The  rules  relating  to  the  amend- 
ment  of  bills  in  equity  in  general  have  been  treated  in  a  former 
article  and  have  full  application  to  bills  to  redeem.® 

2.  CrosB-bilL  —  Redemption  may,  as  a  rule,  be  effected  by  means 
of  a  cross-bill,*  or  under  the  code  practice  by  a  cross-petition.*® 

1.  Grove  v,  Benedict,  69  Iowa  346.  from    the    first   mortgage    cannot    be 

8.  See  article  Prayers  for  Relief,  amended  in  order  to  permit  the  plain- 

vol.  16,  p.  774.  tifif  to  redeem  from  a  subsequent  mort- 

8.  "  Nor  is  it  material  whether  or  not  gage  whose    priority  was   established 

there  was  a   prayer  in  the  pleadings  through     misrepresentations     of    the 

for  a  personal  judgment.     The  court  plaintiff.      Piatt    v.    Squire,   5  Cush. 

should  grant  such  relief  as  the  allega-  (Mass. )5 51. 

tions  and  proof  warrant,  whether  de-  A  Bill  by  One  Claiming  as  Purchaser  of 

manded  in  the  prayer  for  relief  or  not."  the    Equity    of   Sedamplion  cannot    be 

Johnson  v,  Loftin,  11 1  N.  Car.  319.    .  changed  by  amendment  so  as  to  permit 

4.  Lindsay  v.  Matthews,  17  Fla.  575.  the  plaintiff  to  come  in  as  a  mere  judg- 

6.  Adams  v.  Sayre,  70  Ala.  319.  ment  creditor.     Rapier    r.   Gulf  City 

A  bill  praying  an  account  and  re-  Paper  Co  ,  69  Ala.  476. 

demption  and  also  general  relief  is  not  ,     Changing  Cause  of  Action.  —  It  is  error 

subject  to  demurrer  on  the  ground  that  for  the  trial  court  to  order  an  amend- 

inconsistent  modes  of  relief  are  asked,  ment  which  makes  the  proceeding  one 

Gooding  v.  Riley,  50  N.  H.  400.  to  redeem  by  changing  the  cause  of 

6.  Hilton   V.    Lothrop,   46   Me.   297;  action.     Skinner  v.  Hodge,  24  S.  Car. 
Baker  v,  Atkins,  62  Me.  205.  165. 

7.  Baker  v,  Atkins,  62  Me.  205.  Answer  to  Bill  as  Amended  —  Waste. — 

8.  See  article  Amendments,  vol.  i,  p.  Where  the  bill  is  amended  by  inserting 
463.  specific  allegations  of  waste  by  the  pur- 

Sapplying  Heoaosary   Parties.  —  As  a  chaser,  the  defendant  should  be  allowed 

rule  an  amendment  will  be  allowed  to  to  answer  the  bill  as  amended.     Dailey 

a  bill  to  redeem  in  order  to  supply  the  v.  Abbott,  40  Ark.  275. 

want  of  necessary  parties.      Beals  v.  Bsmand  for  Fnrpoee  of  Amendment.  — 

Cobb,  51  Me.  348;  Bailey  v.  Myrick,  36  The  decree  will  sometimes  be  reversed 

Me.  50.  on  account  of  amendable  defects  and 

Offer  to  Pay  Sum  Duo.  —  An  amend-  remanded  for  the  purpose  of  amend- 
ment will  generally  be  allowed  in  order  ment.  Smith  v.  Conner,  65  Ala.  371. 
to  insert  the  necessary  offer  of  readi-  9.  Redemption  by  Cross-biU  —  Alabama, 
ness  to  pay  the  sum  due.  Green  v,  — Carlin  v.  Jones,  55  Ala.  624. 
Tanner,  8  Met.  (Mass.)  411,  where.  Illinois,  —  Sanders  v.  Peck,  131  III. 
however,  no  objection  had  been  made  421,  30  III.  App.  238;  Rooney  v.  Crary, 
to  the  bill  on  this  ground.  11  III.  App.  213. 

Even  After  the  Hearing,  the  bill  may  Massachusetts,  —  Green  v.  Tanner,  8 

be  amended  so  as  to  put  in  issue  mat-  Met.  (Mass.)  411;  Pierce  v,  Chace,  108 

ters  in  proof,  but  not  sufficiently  dis-  Mass  255. 

closed  by  the  original  bill.     Graff  am  v.  Vermont.  —  Blodgett    v,   Hobart,   18 

Burgess,  117  U.  S.  180.  Vt.  414. 

A  Bin  by  a  Seoond  Mortgagee  to  redeem  10.  Anderson  v.  Wyant,  77  Iowa  498. 
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Such  a  bill  is  likewise  available  to  the  defendant  for  the  purpose 
of  setting  up,  after  the  filing  of  the  answer,  an  assignment  by 
which  the  complainant  parted  with  his  interest  in  the  premises.* 
But  a  cross-bill  should  be  dismissed  when  brought  by  the  mort- 
gagee merely  for  the  purpose  of  having  his  decree  of  foreclosure 
declared  absolute.* 

3.  Demurrer.  —  Demurrers  to  bills  or  complaints  for  redemption 
are  governed  by  the  ordinary  rules  relating  to  demurrers  in  gen- 
eral, which  have  been  stated  in  former  articles.'  Illustrations  of 
the  application  of  these  rules  will  be  found  in  the  notes.* 

V.  Tbial  oe  Heasihg  —  Sefer«noe.  —  As  a  suit  for  redemption 
frequently  involves  the  examination  of  long  accounts  and  the 
making  of  computations  and  adjustments  between  the  parties,  it 

1.  Lambert  v.  Lambert,  52  Me.  544,  418  (compare  Dunn  v,  Dewey,  (Minn, 
the  court  saying:  '*  It  sometimes  hap-  1898)  77  N.  W.  Rep.  793);  or  if  it  fails  to 
pens  that  a  defendant  in  equity  suits  disclose  that  the  complainant  has  a 
has  matter  of  defense  which  can  be  substantial  interest  in  the  equity  of 
made  available  only  by  a  cross- bill,  redemption,  Lamb  v,  Jeffrey,  47  Mich. 
Matter  of  defense  arising  after  the  28;  or  if  it  shows  on  its  face  that  a  nee- 
cause  is  at  issue,  and  which,  in  suits  at  essary  party  has  been  omitted.  Brown 
law,  would  furnish  matter  for  a  plea  v.  Cheaiham,  66  Ga.  14;  or  if  it  fails  to 
puis  darrein  continuance^  can  be  made  show  a  right  of  redemption  on  the  part 
available  in  this  way  only.  The  cross-  of  the  complainant,  Harlock  v.  Barn- 
bill  in  this  case  is  of  this  description.    It  hizer,  30  Ind.  370. 

sets  up  a  ground  of  defense  happening  Damnrrer     to     Beply.  —  Where    the 

after  the  former  pleadings  were  filed;  ground  of  redemption  alleged   in  the 

namely,  an  assignment  by  the  plaintiff  bill  is  the  failure  to  execute  an  agreed 

of  all  his  interest  in  the  subject-matter  bond  of  defeasance,  a  reply  alleging 

of    the    suit.     Such    an     assignment,  that  such  bond  was  executed,  but  was 

although  brought  to  the  knowledge  of  accidentally  lost,  is  a  departore  and  is 

the  court  by  a  cross-bill,  is  a  valid  de-  bad  on    demurrer.     Minor  v.    Wood- 

fense  to  the  original  bill.     Instead  of  bridge,  2  Root  (Conn.)  274. 

answering  this  bill  as  he  ought,  the  A^nisaion — Coneluaiona  of  Ploadar. — 

plaintiff  demurs,  assigning  for  cause  As  a  demurrer  admits  only  those  facts 

of    demurrer    want    of  equity.       But  which  are  well  pleaded,  an  averment 

want  of  equity  is  no  defense  to  a  cross-  that  a  certain  transaction  was  a  mort- 

bill   brought  forward   by   way  of  de-  gage   is    not    admitted   by  demurrer, 

fense.    Story's  Equity  Pleadings,  §628.  since   it  is  a  mere  conclusion  of  the 

The  demurrer,    therefore,    should    be  pleader.     Greig  z^.  Russell,  115  111.  483. 

overruled.     But,   in  equity,   the  over-  railure  of  Bill  to  Allege  Aeknowledg^ 

ruling  of  a  demurrer  is  never  followed  ment  and    Seoording    of  Aadgnmeat. — 

by  a  decree  making  a  final  disposition  But  on  the  other  hand  it  is  not  neces- 

of  the  case;  the  order  is  that  the  party  sary  to  plead  evidence,  and   where  a 

demMrring  answer  further.*'  complainant  in  a  bill  to  redeem  alleges 

2.  Kopper  v.  Dyer,  59  Vt.  477.  a  written  assignment  of  the  mortgage 
8.  See  articles  Dbmurrers  at  Com-  to  him,  the  bill  is  not  bad  on  demurrer 

MON  Law  and  under  the  Codes,  vol.  because  it  fails  to  allege  acknowledg- 

6.    p.   292;   Demurrers  in  Chancery,  ment  and   recording.     Lovell  v.  Far- 

vol.  6,  p.  391.  rington,  50  Me.  239. 

4.  (hnission  of  Essential  Averments.  —  A  Prayer  for  BeHef  which  the  court 

A  demurrer  is  good  as  against  a  bill  to  has  no  power  to  grant  is  not  a  ground 

redeem  whenever  such  bill  omits  any  of  demurrer  to  a  bill  for  redemption, 

of  the  essential  averment.     Thus  a  de-  White   v.   Curtis,  2  Gray  (Mass.)  467. 

murrer  usually  lies   if  a  bill  fails  to  Nor  is  such  a  bill  demurrable  on  the 

contain  an   averment  of  readiness  to  ground    of  asking  inconsistent   relief 

pay  or  an  offer  to  pay.  Perry  v.  Carr,  because  it  seeks   both   an  accounting 

41   N.    H.   371;    Silsbee   v.   Smith,  60  and  redemption.      Gooding  v.   Riley. 

Barb.  (N.  Y.)  372,  41  How.  Pr.  (N.  Y.)  50  N.  H.  400. 
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is  quite  customary  to  refer  the  case  to  a  master  or  referee.*  Where 
the  parties  have  submitted  their  case  to  a  referee  he  has  power  to 
fix  the  time  of  redemption  either  in  his  original  award  or  by 
amendment  after  recommitment  to  him.* 

References  in  this  class  of  cases  are  governed  by  ordinary  con- 
siderations.    See  for  a  full  treatment  of  the  subject  the  article 

References,  post,  p.  978. 

VL  Decses  —  1.  ProvisionB  and  Contents  —  ^1.  Fixing  Time  for 
Redemption  —  (i)  Generally,  —  One  of  the  essential  provisions 
in  a  decree  rendered  in  pursuance  of  a  bill  to  redeem  is  a  clause 
fixing  the  time  for  redemption.'  Under  the  chancery  practice 
the  usual  time  allowed  for  that  purpose  is  six  months,^  but  the 
time  has  been  said  to  be  discretionary  with  the  court,*  and  a  pro- 
vision allowing  merely  a  reasonable  time  is  proper.* 

1.  Maine,  —  Bartlett    r.   Fellows,  47     would   have   been    the   legal   effect  of 
^c.  53;   Jewett  V,  Guild,  42  Me.  246;     such  default,   if  the  award   had  been 


Howe  V.  Russell,  36  Me,  115;  Pitman 
V.  Thornton,  66  Me.  469. 

Massachusetts,  —  Doody  v.  Pierce,  9 
Allen  (Mass.)  141;  Adams  v.  Brown,  7 
Cush.  (Mas3.)22o;  Silva  v.  Turner.  166 
Mass.  407. 

N'ew  If  amps  hire,  —  Brewer  r.  Hynd- 
man,  18  N.  H.  9,  where  the  reference 
was  made  to  an  auditor. 


silent  upon  that  subject."  Pitman  v, 
Thornton,  66  Me.  469. 

8.  Illinois.  —  Sanders  v.  Peck,  131 
111.  407*  Decker  v.  Patton,  120  111.  464. 

Maine.  —  Pitman  v.  Thornton,  66 
Me.  469. 

Massachusetts.  —  Dennett  v,  Codman, 
158  Mass.  371. 

Michigan,  —  McKenna  v.  Kirkwood, 


Hhode  Island,  —  Hall  v,  Westcott,  17  50   Mich.    544;    Cowles  v.  Marble,  37 

R.  I.  504.  Mich.  158. 

United  States.  —  Dexter  v,  Arnold,  2  New    York.  —  Waller  v,    Harris,    7 

Sumn.  (U.  S.)  108.  Paige  (N.  Y.)  167. 

Thus   where   there   is  a  conflict  of  Vermont.  —  Smith  v,  Bailey,  10  Vt. 

tesLimony  as  to  whether  a  sufficient  163. 

amount  has  been  paid  on  the  mortgage  Virginia,  —  Turner    v.     Turner,     3 

note  to  redeem  the  premises,  the  ques-  Munf.  (Va.)  66. 


tion  will  be  referred  to  a  master  unless 
the  parties  agree  to  submit  it  to  a 
jury.     Bartlett  v.  Fellows,  47  Me.  53. 

So  where  the  right  to  redeem  was 
not  questioned,  and  the  only  issue  was 
as  to  the  amounts  due,  the  whole  cause 
was  referred  to  a  master.  Jewett  v. 
Guild,  42  Me.  246. 

2.  Fowen  of  Baferee.  — "  By  submit- 
ting their  case  to  a  referee,  the  parties, 
under  a  rule  of  court,  substituted  him 
for  the  court,  and  he  has  the  power  to 


4.  Six  Months  Enlo.  —  Perine  v, 
Dunn,  4  Johns.  Ch.  (N.  Y.)  140;  Bremer 
V.  Calumet,  etc.,  Canal,  etc.,  Co.,  127 
111.  464;  Decker  v.  Patton,  20  111.  App. 
210. 

Under  the  Statntory  Bedemption  in  Iowa 
an  allowance  of  six  months  within 
which  a  party  may  redeem  is  not  un- 
reasonable. Gleiser  v.  McGregor,  85 
Iowa  489. 

In  Kew  Hampshire  the  time  allowed  is 
one  year.     Murphy  v.  State  Sav.  Bank, 


decide  it  upon  the  same  principles  as  63  N.  H.  362. 

the   court  have.     The  amendment  of  In  Illinois  a  decree  allowing  but  three 

his  previous  award  upon  a  recommit-  months  was  held  oppressive  and  errone- 

ment  of  it  to  him,  fixing  the  time  of  ous.     Hollingsworth  v,  Koon,  117  111. 

redemption,  as  we  have  seen,  was  in  511. 

accordance  with  the  uniform  practice  In  England  it  has  been  made  as  short 

in  such  cases,  and  necessary  to  give  as  two  months.     Collinson  v.  Jeffery, 

his  award  a  finality  over  the  subject-  (1896)  i  Ch.  644. 

matter  referred  to  him;  and  his  further  6.  Decker  v.  Patton,  20  HI.  App.  210; 

amendment    declaring    the   mortgage  Bremer  v.  Calumet,  etc..  Canal,  etc., 

forever  foreclosed  upon  the  request  of  Co.,  J27  111.  464. 

the  mortgagor  to  redeem  within  a  fixed  6.  Decker    v.  Patton,    120    111.   464; 

time  was  simply  a  statement  of  what  Giraldin    v,    Howard,    103     Mo.    40; 
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(2)  Enlarging  Time.  —  As  a  rule,  the  time  for  redemption  will 
not  be  enlarged  upon  motion  after  decree  is  rendered  *  if  there 
be  no  extenuating  circumstances  requiring  it.*  Where  the  time 
originally  fixed  was  short,  and  failure  to  comply  with  the  order 
was  due  to  an  honest  mistake  of  the  facts,  the  time  has  been 
enlarged.' 

b.  Provisions  as  to  Effect  of  Nonredemption  —  (i)  Gen- 
erally. —  While  in  the  absence  of  an  express  provision  a  decree 
fixing  the  time  to  redeem  will  result  in  barring  the  right  if  not 
complied  with,*  it  is  nevertheless  usual  to  provide  in  terms  what 
the  consequences  of  such  failure  shall  be.  Sometimes  it  is 
merely  ordered  that  in  default  of  payment  the  bill  be  dismissed,* 

Watkins  v.   Watkins,   57   N.    H.   462;  t/.  Harris,  7  Paige (N.  Y.)  167;  i  Powell 

Miles  V.  Stehle,  22  Neb.  740.  on  Mortgages  403/*;  3  Powell  on  Mort- 

1.  Novosielski  v,  Wakefield,  17  Ves.  gages  999;  Milliard  on  Mortgages  39, 

Jr.   417;    Brinckerhoff  v.    Lansing,    4  §17.     An  industrious  examination  has 

Johns.  Ch.  (N.  Y.)  65.  enabled  us  to  find  no  case  in  which  (he 

3.  Segrest  v.  Segrest,  38  Ala.  674,  right  of  the  mortgagor  to  pay  the  debt 
where  Walker,  C.  J.,  discussed  the  and  perfect  his  redemption,  after  the 
question  and  reviewed  the  authorities  time  limited  in  the  chancellor's  decree, 
as  follows:  '*  The  earliest  decision  is  maintained;  and  we  infer  that  the 
upon  the  question  whether  the  chancel-  practice  adopted  by  Lord  Eldon  is  rc- 
lor  will  allow  an  ^extension  of  the  time  garded,  both  in  England  and  Ameiica, 
prescribed  in  his  decree  for  the  pay-  as  established.  W^e  cannot  decide  that 
ment  of  the  mortgage  debt  is  that  of  the  chancellor  erred  in  adopting  and 
Lord  Eldon,  in  Novosielski  v.  Wake-  following  that  practice.  The  prevail- 
field,  17  Ves.  Jr.  417.  In  that  case  ing  distinction  above  alluded  to, 
the  lord  chancellor  distinguishes  be-  between  foreclosure  and  redemption 
tween  suits  to  foreclose  and  suits  to  suits,  renders  the  precedents  referred 
redeem;  and  while  he  concedes  that  to  by  the  appellant's  counsel,  as  to  the 
the  practice  is  to  extend  the  time  of  practice  in  the  former,  inapplicable  to 
payment  in  the  former  cases,  he  de-  the  question  decided  by  the  chancellor, 
nies  that  there  is  any  precedent  for  We  do  not  decide  that  relief  could  not 
the  extension  in  the  latter,  and  re-  be  granted  in  a  case  the  facts  of  which 
fuses  to  begin  such  a  practice.  The  brought  it  within  the  recognized  ground 
reason  given  for  the  discrimination  is  of  chancery  jurisdiction  in  cases  of 
that  the  mortgagor's  attitude  in  the  fraud,  accident,  or  mistake,  unmixed 
two  cases  is  altogether  different.  In  a  with  negligence  on  the  part  of  the 
foreclosure  suit  the  proceeding  is  party  himself.  This  case  is  totalljr 
against  him,  to  compel  the  payment  of  unlike  that  of  Delage  r.  Hazzard,  16 
(he  debt  or  effect  a  forfeiture  of  his  Ala.  196.  The  question  there  was  not 
estate;  while  in  a  redemption  suit '  he  as  to  redemption,  and  the  complainant 
comes  into  court  saying,  *'  Here  is  seems  to  have  been  prevented  by  the 
the  money:  give  me  my  estate."  '  This  act  of  the  register  from  complying  with 
decision  of  Lord  Eldon  was  followed  the  prescribed  condition." 
in  the  case  of  Faulkner  v.  Bolton,  7  8.  Time  Enlarged  for  Mistake.  —  Col- 
Sim.  319.  In  this  country,  the  de-  linson  v.  Jeffery,  (1896)  i  Ch.  644.  In 
cision  of  Lord  Eldon  seems  to  have  the  this  case  the  time  originally  fixed  was 
sanction  of  Chancellor  Kent.  Perine  two  months,  and  the  plaintiff,  under  a 
V.  Dunn,  4  Johns.  Ch.  (N.  Y.)  140;  misapprehension  of  the  time  from 
Brinckerhoff  v,  Lansing,  4  Johns.  Ch.  which  the  period  was  to  date,  failed  to 
(N.  Y.)  65.  In  Vermont  the  practice  pay  within  the  limit, 
which  restricts  the  mortgagor  to  the  4.  Sherwood  v.  Hooker,  1  Barb.  Ch. 
time  of  payment  prescribed  in  the  de-  (N.  Y.)  650;  Stevens  v.  Miner,  no 
tree  has  been  applied  to  foreclosure,  Mass.  57. 

as  well  as  redemption  suits.     Smith  v.  5.  Dismissal.  —  Waller    v.   Harris,   7 

Bailey,  10  Vt.  163.     See   also   Tdrner  Paige  (N.  Y.)  167;  Bremer  r.  Calumet, 

V.  Turner,  3    Munf.  (Va.)  66;    Waller  etc..    Canal,   etc.,   Co.,    127    111.  464* 
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or  that  the  equity  of  redemption  be  foreclosed.* 

(2)  Alternative  Order  of  Sale.  —  In  some  jurisdictions  it  is 
usual  to  provide  in  the  decree  that  in  default  of  payment  the 
property  be  sold.*  But  such  a  provision  has  been  held  erroneous 
in  the  absence  of  either  a  prayer  for  that  relief  or  a  cross-bill,'  and 
on  a  bill  to  redeem  by  a  junior  mortgagee  after  a  sale  under  a 
senior  mortgage,  the  holder  of  the  latter  should  not  be  compelled 
to  submit  to  a  resale.*  In  New  York  a  purchaser  at  a  foreclosure 
sale  should  be  allowed  to  redeem  from  a  junior  mortgage  the 
holder  of  which  was  not  a  party  to  foreclosure,  without  being 
compelled  to  submit  to  a  sale.^ 

Compare  Hollingsworth  v,   Koon,   117  premises  in  the  event  the  redemption 

111.  511;  Clinez/.  Robbins,  112  Cal.  581.  money  is  not  paid  within  the  specified 

1.  Turner  v.  Turner,  3  Munf.  (Va.)  time.  And  in  such  cases  the  sale  may 
66;  Smith  v.  Bailey,  10  Vt.  163.  Com-  be  ordered  though  there  is  no  specific 
pare  Goodenow  v,  Curtis,  33  Mich.  505.  prayer  therefor,  either  in  the  petition 

2.  Hollingsworth  v,  Koon,  117  111.  or  answer.  But  it  is  a  different  thing 
5x1;  McKenna  v,  Kirkwood,  50  Mich,  to  say  that  a  decree  is,  on  its  face, 
544.  But  see  Decker  v.  Patton,  i2o  erroneous  and  must  be  reversed  be- 
lli. 464.  cause  it  does  not  provide  for  a  sale. 

The  Pnetioe  in  Horth  Carolina  is  thus  The  plaintiffs  in  this  case  did  not  ask 
stated  in  Ingram  v.  Smith,  6  Ired.  for  a  sale  of  the  property  in  their  peti- 
£q.  (N.  Car.)  97:  '*  It  is  now  the  usual  tion.  They  did  not  by  motion  or  other- 
course  of  the  court  not  to  require  the  wise  ask  the  court  to  modify  the  decree, 
mortgagor  to  pay  the  debt  and  the  costs  They  have  made  no  showing  that  a 
by  a  given  day  or  that  his  bill  shall  sale  can  be  of  any  possible  benefit  to 
stand  dismissed,  but,  in  default  of  pay-  them.  If  this  decree  is  reversed,  it 
ment,  to  order  a  sale  of  the  subject,  and  must  be  upon  the  ground  that  in  all 
out  of  the  proceeds  discharge  the  in-  suits,  where  there  is  a  decree  permit- 
cumbrance,  and  then  the  surplus  be-  ting  the  plaintiff  to  redeem,  there  must 
longs  to  the  mortgagor.'*  be  a  further  order  that  in  case  of  de- 
But  in  the  earlier  case  of  Gillis  v.  fault  in  payment  of  the  amount  found 
Martin.  2  Dev.  Eq.  (N.  Car.)47o,  it  was  due,  the  premises  shall  be  sold.  This 
observed:  *'  Upon  a  bill  for  fore-  in  our  judgment  is  not  the  law,  for 
closure,  the  practice  in  this  court  has  there  is  a  wide  dibtinction  between  a 
been  to  decree  a  sale,  as  being  more  suit  of  foreclosure  and  ooe  brought  to 
advantageous  to  the  debtor,  and  as  the  redeem  from  a  voidable  foreclosure 
creditor  is  seeking  in  that  suit  the  re-  sale." 

covery  of  his  debt.  But  upon  a  bill  to  8.  Lindsay  v,  Matthews,  17  Fla.  575. 
redeem,  a  sale  cannot  be  ordered  ex-  Compare  Martin  v.  Ratclifif,  loi  Mo.  254. 
cept  upon  consent,  because  the  mort-  4.  In  Redemption  by  Junior  Mortgagee, 
gagee  ought  not  to  be  compelled  to  —  Proctor  v.  Baker,  15  Ind.  178,  the 
relinquish  the  estate  upon  any  other  court  saying:  "  It  appears  to  us  that, 
terms  than  receiving  his  whole  debt,  under  the  circumstances,  that  part  of 
which  he  might  ultimately  get  by  re-  the  decree  ordering  the  sale  of  the 
ception  of  the  rents,  and  may  not  by  a  property,  upon  failure  of  the  plaintiffs 
sale.  Troughton  v,  Binkes,  6  Ves.  Jr.  to  pay  the  sum  necessary  to  redeem,  is 
573."  erroneous.  If  the  property  is  not  of  a 
See  also,  as  illustrating  the  present  value  greater  than  the  amount  of  the 
practice  in  that  state,  Johnson  v,  senior  lien,  then  proceedings  to  redeem 
Loftin,  III  N.  Car.  319  would  seem  to  be  fruitless,  if  that  re- 
in Xinonri  such  a  provision  in  the  demption  is  for  the  sole  purpose  of  re- 
decree  is  proper,  but  the  failure  to  in-  ofifering  the  property  to  satisfy  that 
sert  it  is  not  reversible  error.  In  Mar-  lien.  That  proceeding  and  expense 
tin  V.  Ratclifl,  loi  Mo.  254,  the  court,  had  already  been  gone  through  with, 
in  affirming  a  decree  which  omitted  and  should  not  be  again  incurred,  un- 
such  a  provision,  said:  "There  is  no  less  the  plaintiff  would  in  fact  redeem.'* 
doubt  but  that  the  court  may,  on  a  6.  Kew  York  Enle.  —  "That  fore- 
petition  to  redeem,  direct  a  sale  of  the  closure,  the  purchase  of  the  premises 
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c.  Miscellaneous  Provisions.  —  Other  provisions  which 
may  be  inserted  in  the  decree  according  to  the  circumstances  of 
each  case  are  noticed  in  the  notes.* 

2.  Effect  and  ConclnuveneBs  of  Decree.  —  Ordinarily  a  decree  in 
redemption  is  conclusive  as  to  complainant's  right  to  redeem,* 
and  is  a  bar  to  a  subsequent  bill  for  the  same  purpose  brought 
either  by  the  same  party  or  his  assignee  pendente  lite.^  Such  a 
decree  cannot  be  assailed,  even  on  the  ground  of  fraud,  by  one 
who  was  not  a  party.*  It  likewise  binds  the  party  who  obtains 
it,  and  if  he  fails  to  comply  with  the  decree  by  redeeming  within 
the  time  fixed,  he  cannot  maintain  a  subsequent  action  for  the 
same  relief.* 

at  the  foreclosure  sale  by  the  bank,  and  8.  Borrowscale    v.    Tuttle«   5   Allea 

the  subsequent  sale  to  the  defendants  (Mass.)  377,  the  court  saying^:    "  We 

Col  ville,  leaves  these  defendants  in  the  are  all  of  opinion  that  by  this  decree 

position  of  mortgagees  in  possession,  the  equity  of  redemption  was  barred, 

from  whom  the  plaintiff  herein,  u  nder  The   plaintiff   had  searched    the   con- 

her  subsequent  mortgage,  is  entitled  to  science  of  the  defendant  by  his  bill, 

redeem.     Salmon  v,  Allen,  11  Hun  (N.  and  had  obtained  the  discovery  which 

Y.)  32.     As  was  held  in  the  case  cited,  he  sought,  and  to  which  he  was  en- 

however,  we  think  a  decree  of  redemp-  titled.     The  answer  on  oath  was  com- 

tion  should  have  been  entered,  which  petent  evidence  in   the  cause.      The 

would  permit  the  defendants  to  retain  time  had  passed  within  which,  by  the 

possession  of  the  property  if  they  elect  rules  of  court,  the  plaintiff  had  a  right 

to  pay  the  amount  due  to  the  plaintiff  to  file  a  replication  and  take  testimony, 

instead  of  an  interlocutory  judgment  As  the  suit  stood,  the  defendant  was 

compelling  them  to  submit  to  a  sale,  entitled    to    have   it  heard   upon   bill 

There  would  seem  to.be  no  difficulty  in  and    answer.      It   would    have    been 

modifying  the  judgment  so  as  to  effect  highly  inequitable  to  allow  the  plain- 

this  result.'*     Naylor  v.  Colville,  20  N.  tiff,  without  cause  shown  and  without 

y.  App.  Div.  581.  notice  to  the  adverse  party,  to  become 

1.  Apportionmeiit  of  Redemption  Money  nonsuit,  and  so  be  at  liberty  to  sue 
—  ImproToments.  —  Where  the  property  again,  when  he  might  waive  the  oath 
has  been  conveyed  to  different  pur-  and  deprive  the  defendant  of  the  bene- 
chasers,  and  one  portion  has  been  im-  fit  of  his  answer.  But  he  might  well 
proved  more  than  the  other,  the  decree  be  allowed  to  enter  the  decree  which 
should  apportion  the  amount  of  the  re-  was  ordered,  because  such  a  decree 
demption  money  according  to  the  im-  was  all  to  which  the  defendant  was  in 
proved  value  and  not  according  to  the  any  event  entitled.  The  bill  was  dis- 
value  at  the  time  of  the  execution  of  missed  without  any  words  of  restric- 
the  mortgage.  Tillinghast  v.  Fry,  i  tion  or  qualification.  It  was  not  dis- 
R.  I.  406.  missed  '  without  prejudice,'  or  '  with 

Penonal  Judgment  for  Defldenoy.  —  In  leave  to  bring  another  suit.'    This  is  a 

A^^^rM  Csr^/fMa  it  is  held  that  a  personal  judgment    which,    as  was  settled   in 

judgment  for  deficiency  may  be  ren-  Foote  v.  Gibbs,  i  Gray  (Mass.)  413,  *  is 

dered  against  the  plaintiffs  in  an  action  conclusively  presumed  to  be  upon  the 

to   redeem,    even    where   there   is  no  merits,  and  is  a  final  determinatioo  of 

prayer    for    such    relief.    Johnson   v.  the  controversy.' " 

Lofttn,  iTi  N.  Car.  319.  4.  Van  Gorder   v,  Hanna,   73   Iowa 

Balanoe   Due  Mortgagor    firom   Xort-  573. 

gagee.  —  In  Massachusetts  it  was  held  6.  "  It  is  not  unusual  to  authorize  re- 

that  a  mortgagor  is  not  entitled  in  a  demption  within  a  given  time,  where 

bill  to  redeem  to  recover  a  balance  due  the  statutory  right  is  not  asserted,  and 

him  from  the  mortgagee,  but  is  put  to  ordinarily,  in  such  cases,  if  the  redemp- 

his  action  at  law.     Taylor  v.  Weld,  6  tion  be  not  made  within  the  time  fixed, 

Mass.  264.  the  right  to  redeem  is  lost.     Sherwood 

2.  Wendell  v.  State  Bank,  9  N.  H.  v.  Hooker,  i  Barb.  Ch.  (N.  Y.)  650;  2 
422.  Jones    Mort..    §§    1106,     1107,     1108. 
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Xflbot  of  DisiiiiiMl.  —  A  dismissal  of  the  bill  to  redeem  is  equiva- 
lent to  a  decree  of  foreclosure.^  But  where,  in  the  first  action, 
the  court  found  the  allegations  of  the  bill  untrue,  and  dismissed 
it,  such  a  decree  was  held  not  to  be  a  bar  to  a  subsequent  suit.* 

Vn.  Costs  —  1.  Oeneral  Bule.  —  The  general  rule  as  to  costs  in 
the  redemption  proceeding  differs  from  that  which  obtains  in 
most  other  actions,  and  the  complainant,  even  though  successful, 
is  usually  decreed  to  pay   the  costs  of  the  suit.'     The  rule  is 

There  is  nothing  stated  in  the  com-  But  see  Dinsmore  v.  Savage,  68  Me. 

plaint  demurred  to  which  ought  to  ex-  191,  showing  a  statutory  change  of  the 

elude  this  case  from  the  operation  of  rule. 

the  general  rule.     It  was  the  part  of  the  Massachusetts,  —  Miller    v.    Lincoln, 

appellant  to  see  that  his  decree  was  6  Gray  (Mass.)  556;  Willard  v.  Fislce,  2 

enforced;  there  was  ample  time,  in  the  Pick.  (Mass.)  540;  Gerrish?/.  Black,  113 

exercise  of  ordinary  diligence,  for  the  Mass.  486. 

sale  of  the  other  property.     The  com-  Michigan,  —  Sandford    v,    Flint,    24 

plaint  avers  that  it  was  not  sold,  but  Mich  26;  Lamb  r.  Jeffrey,  47  Mich.  28. 

states  no  reason  or  excuse  for  the  fail-  Missouri,  —  Turner  v,  Johnson,   95 

ure  to  sell.     The  condition  was  not  im-  Mo.  431. 

possible  when  the  decree  was  rendered;  New  Jersey.  —  Phillips  v,  Hulsizer, 

if  it  became  impossible  afterwards  by  20  N.  J.  Eq.  308. 

a  failure  to  sell,  the  delay,  in  the  ab-  New  York,  —  Slee  v.  Manhattan  Co., 

sence  of  any  reason  therefor,  must  be  i  Paige  (N.  Y.)  48;  King  v,  Duntz,  11 

regarded  as  the  negligence  of  the  ap-  Barb.  (N.  Y.)  iqt;  Vroom  v,  Ditmas,  4 

pellaot,  at  least  in  this  contest  between  Paige  (N.  Y.)  526.     And  see  Benedict 

him   and   the  appellees.      Vigilantibus  v,  Gilman,  4  Paige  (N.  Y.)  58. 

et  non  dormientibus  jura   subveniunt.**  Pennsylvania,  —  Wells  v.  Van  Dyke, 

KoUe  V.  Clausheide,  99  Ind.  97.  109  Pa.  St.  330. 

1.  Dismiaaal  Eqtdvalent  to  Foreolomire  Rhode  Island,  —  Sessions  v,  Rich- 
—  Kentucky,  —  Shannon  v.  Speers,  2  A.  mond,  i  R.  I.  298;  Means  v.  Anderson, 
K.  Marsh.  (Ky.)  311.  19  R.  I.  118. 

Maine,  —  Pitman    v,    Thornton,    66  Vermont,  —  Kopper  v.  Dyer,  59  Vt. 

Me.  469.  477;  Cree  v.  Lord,  25  Vt.  498;  Thrall 

Massachusetts,  — Tetrault  v.   Labb^,  v,  Chittenden,  31  Vt.  183,  in  which  case 

155  Mass.  497.  the  court  said:  '*  It  is  equally  a  rule  of 

Michigan,  — Adams  v,  Cameron,  40  chancery  law  that  in  a  suit  bjr  a  bill  to 
Mich.  507;  Goodenow  v.  Curtis,  33  redeem  against  a  mortgagee  in  posses- 
Mich.  505.  sion  the  mortgagee  shall  have  his  costs. 

New  York,  —  Burhans  v.  Vanzandt,  even  though  the  prayer  of  the  bill  be 

7  N.  Y.  523;  Perine  v.  Dunn,  4  Johns,  granted  and  even  though  it  be  found, 

Ch.  (N.  Y.)  140;  Lansing  v,  Russell,  13  on  accounting,  that  the  mortgage  debt 

Barb.  (N.  Y.)  510.  has  been  more  than  satisfied  out  of  the 

Ohio,  —  Wilcox  V,  Balger,  6  Ohio  409  rents  and  profits.     2  Spence  Eq.  669;  3 

{dictum),  Daniell's  Ch.  Prac.  1579-1580,  also  1586- 

England, — Cholmley  v,    Oxford,   2  1587  and  notes  (2d  ed.).   This  rule  is  also 

Atk.  267;  Winchester  v.  Paine,  11  Ves.  recognized  in   Mott  v.  Harrington,  M 

Jr.  199;  Palk  V,  Clinton,  12  Ves.  Jr.  61.  Vt.  185;  Smith  z/.  Blaisdell,  17  Vt.  199.'^ 

2.  Abbe  v.  Goodwin,  7  Conn.  377.  Virginia.  —  Turner    v.     Turner,     3 
8.  Goits  Generally  Taxed  Againit  Com-  Munf.  (Va.)  66. 

j/iBl^asA— Alabama. — Blum  z/.  Mitch-  England,  —  Wetherell    v,   Collins,   3 

ell,  59  Ala.  535;  Hudson  v,  Kelly,  70  Madd.   255;    Harmer  v,  Priestley,  16 

Ala.  393.  Beav.  569. 

Illinois.  —  Harper  v,  Ely,  70  111.  581;  In  Hew  Hampshire  there  appears  to 

Sanders  v.  Peck,   131  111.  407;  Decker  be   no  settled    doctrine.     In   Bean   v, 

V,  Patton,  120  111.  464.  Brackett,  35  N.  H.  88,  it  was  held  that 

Iowa,  —  Serrin  v.  Brush,  74  Iowa  489.  the  statute  allowing  costs  to  the  pre- 

Maine,  —  Pease  v.  Benson,  28  Me.  vailing  party  controls,  and  the  court 

336;  Bourne  v.  Littlefield,  29  Me.  302;  refused  to  follow  the   general  equity 

Kittredge  v,  McLaughlin,  38  Me.  513.  rule  imposing   costs  on  a  successful 
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especially  applicable  where  the  complainant  brings  his  bill  with- 
out a  previous  tender,  offer  to  pay,  or  excuse  for  the  omission.^ 
2.  Exceptions  to  Bole — a.  Defendant  at  Fault.  — To  the 
rule  imposing  costs  on  the  complainant  there  are  some  important 
exceptions,  and  it  may  be  stated  as  generally  true  that  where  the 
defendant  is  at  fault  in  any  substantial  particular  during  the 
course  of  the  litigation,  costs  will  not  be  allowed  to  him.*  Thus 
costs  will  be  denied  to  the  defendant  if  his  defense  is  groundless,* 
or  if  he  arbitrarily  refused  a  tender  of  the  amount  due  by  the 
complainant  before  bringing  suit,*  or  if  he  neglects  or  refuses  to 
render  an  account  of  the  sum  due  when  requested,*  or  if  he  ren- 

mortgaii^or  filing  a  bill  to  redeem.     But  Beav.  569;  Grugeon  v.  Gerrard,  4  Y.  & 

in  Abbot  v,  Banfield,  43  N.  H.  152,  the  C.  Exch.  119. 

court,     without    noticing    its    former  Where  the  Condnet  of  the  Xortga|W 

ruling,  announced  the  general  doctrine  Was     Unconieientleni     and    Opiram 

that  a  mortgagor  filing  a  bill  to  redeem  towards  the  mortgai^or,  it  was  held  that 

must  pay  the  legal  costs.  the  mortgagor  was  entitled  to  costs. 

1.  Gerrish  v.  Black,  113  Mass.  486;  McNeil  v.  Call,  19  N.  H.  403. 
Sewall  V,  Sewall,  130  Mass.  201.    And  S.  Grovndleii     ]>efaiise.  —  Sewall    v. 
see  j»/ra,  this  title,  IV.  i.  r.  (i)  Tender,  Sewall,  130  Mass.  201,  where  the  de* 

2.  Coets  Hot  Allowed  to  a  Hiefendant  at  fendant  set  up  that  the  conveyance  to 
Fault  —  Alabama,  —  Freeman  v.  Jor-  the  complainant  was  without  consid- 
dan,  17  Ala.  500;  May  e^.  Eastin,  2  Port,  eration;  Saunders  v.  Frost,  5  Pick. 
(Ala.)  414;  Perdue  v.  Brooks,  85  Ala.  (Mass.)  259.  And  see  dictum  in  Wells 
459.  V.  Van  Dyke,  109  Pa.  St.  330. 

Iowa,  —  Strang  v.   Burris,   61    Iowa  In  Rhode  Island  it  has  been  held  that 

375;     Broquet    v.    Sterling,    56    Iowa  if  the  defendant  hinders  or  delays  the 

357.  plaintiff  in  securing  the  relief  to  which 

Maine,  —  Milliken  v,  Bailey,  61  Me.  he   is  entitled,  by  interposing  an  nn- 

316;  Roby  V,  Skinner,  34  Me.  270;  Kit-  warranted    defense,   costs   should   be 

tredge    v,   McLaughlin,   38   Me.   513;  awarded  against  him.     Ryer  v.  Morri- 

Sprague  v,  Graham,  38  Me.  328;  Hall  son,  (R.  I.  1899)42  Atl.  Rep.  509. 

V.  Gardner,   71   Me.  233;   Whitney  v,  4.  Wrongfal  BeAual  of  Tendflr.  —  Bro- 

Deming,    46    Me.   382;    Parkhurst  v,  quet  t^.  Sterling,  56  Iowa  357;  Sewall  v. 

Cummings,  56  Me.  155.  Sewall,  130  Mass.  201 ;  Lamb  fi^.  Jeffrey, 

Massachusetts,  —  Bartlett  v,  Johnson,  47  Mich.  29;  King  v.  Duntz,  11  Barb. 

9  Allen  (Mass.)  530;  Merriam  v.  Goss,  (N.  Y.)  191 :  Van  Buren  v.  Olmstead,  S 

139  Mass.  77;  Montague  v,  Phillips,  16  Paige  (N.  Y.)  9;  Brockway  v.  Wells,  i 

Gray  (Mass.)  566.  PaiRe(N.  Y.)6i7;  Brown  v.  Simons,  45 

Michigan,  —  Lamb     v,    Jeffrey,     47  N.  H.  211 ;  Grugeon  v.  Gerraid,  4  Y. 

Mich.  28.  &  C.  Exch.   119;  Hartnei  v,  Priestley, 

New  Hampshire,  —  Currier  v,  Web-  16  Beav.  569. 

ster,  45  N.  H.  226;  Bean  v.  Brackett,  6.  Bafosal  to  Aooonnt.  —  Hall  v.  Gard- 

35  N.  H.  88.  ner,  71  Me.  233;  Milliken  v.  Bailey,  61 

New    York,  —  Vroom   v,   Ditmas,   4  Me.  316;  Whitney  v.  Deming,  46  Me. 

Paige  (N.  Y.)  526;  Nay  lor  v,  Colville,  382;    Sprague  v,  Graham,  38  Me.  328. 

20  N.  Y.  App.  Div.  581;  Van  Buren  v.  These  cases  were  decided   under  the 

Olmstead,  5  Paige  (N.  Y.)  9,  holding  Maine  statute.     And  see  as  to  the  suffi- 

that  where  the  complainant  offers  to  pay  ciency  of  a  demand  for  the  rendering 

the  whole  amount  due  before  filing  his  of  an  account,  Wallace  v.  Stevens,  66 

bill  he  will  not  be  charged  with  the  de-  Me.  190. 

fendant's  costs;  Davis  v,  Duffie,  (N.  Y.  In  Michigan  costs  were  imposed  on  a 

Super.  Ct.  Spec.  T.)  18  Abb.  Pr.  (N.  Y.)  mortgagee  who  refused  to  inform  the 

360.  grantee  of  the  mortgaged  premises,  of 

Vermont,  —  Still   v,  Buzzell,  60  Vt.  whose   rights    he  had    notice,   of  the 

478;  Hills  V,  Loomis,  42  Vt.  562;  Smith  amount  due,  and  claimed  to  be  the  ab- 

V,  Blaisdell,  17  Vt.  199.  solute  owner  of  the  property.    Meigs 

England,  —  Hamer  v,  Priestley,  16  v,  McFarlan,  72  Mich.  194. 
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ders  an  incorrect  account  and  claims  more  than  is  justly  due,*  or 
flatly  denies  the  right  of  redemption,*  or  sets  up  absolute  title  in 
himself,'  or  where  he  improperly  resists  the  assertion  of  the  right  * 
on  a  point  of  law  which  wholly  fails,* 

b.  Junior  Incumbrancers.  —  Junior  incumbrancers  are  not 
required  to  pay  costs  in  redeeming  from  the  foreclosure  of  a  senior 
mortgage  to  which  they  were  not  made  parties.*  A  fortiori 
they  are  not  required  to  pay  the  costs  of  the  foreclosure  suit.''^ 

c.  Costs  Discretionary.  —  In  some  cases  it  has  been  said 
that  the  awarding  of  costs  in  redemption,  as  in  other  equitable 
proceedings,  is  largely  a  matter  of  the  chancellor's  discretion,® 
that  in  determining  the  question  the  court  may  consider  the  con- 
duct and  attitude  of  the  parties  toward  each  other,*  and  that, 
therefore,  where  both  parties  are  at  fault  neither  will  be  entitled 
to  costs  from  the  other,  but  each  will  be  required  to  pay  his  own.** 

1.  Ixioorreot  Aooovnt.  —  Parkhurst  v.  senior  mortgagee  he  may  do  so,  where 
Cummings,  56  Me.  155;  Sprague  v,  he  was  not  made  a  party  to  the  fore- 
Graham,  38  Me.  328;  HoUingsworth  closure  suit,  without  paying  the  costs 
V.  Koon,  117  111.  511;  Woodward  v.  Phil-  of  such  suit.  Where  he  is  not  made  a 
lips,  14  Gray  (Mass.)  13a;  Montague  v.  party  the  foreclosure  is,  as  to  him,  a 
Phillips,  16  Gray  (Mass.)  566;  Currier  mere  nullity.  He  is  only  required  to 
V,  Webster,  45  ^f.  H.  226.  pay  the  mortgage  debt  with  Interest. 

5.  Dsnial  of  Bight  of  Redemption. —  McKernan  v,  Nefl,  43lnd.  503;  Hassel- 
Kittredge  v.  McLaughlin,  38  Me.  513;  man  v.  McKernan,  50  Ind.  441;  Hos- 
Bartlett  v,  Johnson,  9  Allen  (Mass.)  ford  v.  Johnson,  74  Ind.  47^;  Shirk  v, 
530;  Vroom  V,  Ditmas,  4  Paige  (N.  Y.)  Andrews,  92  Ind.  509;  Curtis  v.  Good- 
526;  Smith  V.  Blaisdell,  17  Vt.  199;  ing,  99lnd.  45;  Daugherty  v.  Deardorf, 
Hills  I/.  Loomis,  42  Vt.  562.  107  Ind.  527;    Nesbit  v,  Hanway,  87 

8.  Olaim  of  Absolute  Title.  —  May  v,  Ind.  400." 

Eastin,  2  Port.  (Ala.)   430.     See   also  7.  Hosford  v,  Johnson,  74  Ind.  479. 

Perdue  v.  Brooks,  85  Ala.  459;  Hudson  8.  Barnsback  v,  Dewey,  13  111.  App. 

V,  Kelly,  70  Ala.  393;  Meigs  v.  McFar-  581;  Battle  v.  Griffin,  5  Pick.  (Mass.) 

Ian,  72  Mich.  194.  167;  Saunders  v.  Frost,  5  Pick.  (Mass.) 

4.  Naylor  v,  Colville,  ao  N.  Y.  App.  259. 

Div.  581;  Brown  v.  Simons,  45  N.  H.  9.  Roby  v.  Skinner,  34  Me.  270. 

311.  10.  neither  Party  Entitled  to  Costs.— 

ft.  Davis  V,  Duffie,  fN.  Y.  Super.  Ct.  Perdue  v.  Brooks,  85  Ala.  459;  Hudson 

Spec.  T.)  18  Abb.  Pr.  (N.  Y.)  360.  v,  Kelly,  70  Ala.  393;  HoUingsworth  v. 

So  the  defendant  will  not  be  allowed  Koon,  117  111.  511;  Beals  v.  Cobb,  51 

costs  on  false  issues  raised  in  his  an-  Me.   348;    Woodward    v,   Phillips,    14 

swer.     Still  v,  Buzzell,  60  Vt.  478.  Gray  (Mass.)  132;    Piatt  t/.  Squire,  5 

In  lowa^  where  all  the  points  in   a  Cush.  (Mass.)  551;  Abbot  v,  Banfield, 

case  are  determined  against  the  defend-  43  N.   H.  152;   Green  v,  Westcott,  13 

ants  it  is  error  to  render  a  judgment  for  Wis.  606;  Moore  v.  Cord,  14  Wis.  2T3. 

costs.    Strang  v,  Burris,  61  Iowa  375.  Where  One  of  the  Defendants  Has  Be- 

6.  Gaskell  v,  Viquesney,  122  Ind.  odved  of  the  Bents  and  Profits  more  than 
244;  Hosford  V.  Johnson,  74  Ind.  479;  enough  to  satisfy  the  debt,  he  should 
Gage  V.  Brewster,  31  N.  Y.  218,  revers-  be  ordered  to  pay  the  costs.  Merriam 
ing  30  Barb.  (N.  Y.)  387;  Moore  v.  v.  Goss,  139  Mass.  77;  Bean  v,  Brack- 
Cord,  14  Wis.  213.  ett,  35  N.  H.  88. 

In  Gaskell  v,  Viquesney,    122  Ind.  Where  Ho  Tender  Xade.  —  In  Smith  v. 

244,  the  court  observed:  *'  It  seems  to  Blaisdell,  17  Vt.  199,  it  was  held  that 

be  too  well  settled  to  admit  of  contro-  where  no  tender  of  the  amount  due  is 

versy  that  where  a  junior  mortgagee  made  by  the  complainant  neither  party 

desires  to  redeem  from  a  sale  on  a  is  entitled  to  costs. 
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^.  Notice  of  Filing y  1042. 
10.  Amendment  —  Supplemented  Reporty  1043. 
XT.  DiATH  PSHDIIIG  SEFBBEUGS,  IO42. 

1.  Death  of  Party y  1042. 

2.  Death  of  Master  or  Referee y  1043. 

ZTI  OBJIOTIOE8  TO  AiTD  BsYisw  07  Mastbb's  PBOCSBDnrei^  1043. 

I.   Objections  Before  Filing  Report^  io43* 

a.  Nature  and  Purpose  of  Objections y  1043. 

b.  Necessity  to  File  Objections y  1044. 

c.  Time  of  Making  Objections y  1046. 

d.  Sufficiency  of  Objections y  1046. 

e.  Introduction  of  New  Evidencey  1046. 
/.  Overruling  Objections y  1046. 

3.  Exceptions  After  Filing  Report y  1046. 

a.  In  Generaly  1046. 

b.  Right  to  Except y  1046. 

c.  Necessity  for  Exceptions  y  1047. 

d.  Grounds  of  Exceptiony  1049. 

e.  Time  of  Filing  ExceptionSy  1051. 

f  Form  and  Requisites  of  Exceptions y  1052. 

g.  Amendment  of  ExceptionSy  105J. 

h.  Setting  Doivn  Exceptions  —  Waiver^  1054. 

3.  Review  of  EvidencCy  1054. 

a.  In  GenercUy  1055. 

b.  Findings  Based  on  Conflicting  EvidencCy  1055. 

c.  Findings  Not  Supported  by  Evidencey  1057. 

4.  Hearing  Additional  Evidence y  1057. 
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Zyn  QBJBCTIOn    TO  AVB    fiBTISW  OF  BBRBU'I  PBOGUBIVO^ 

1057. 

1.  Objections  During  Tried  Before  Referee^  1057. 

2.  Proceedings  upon  Filing  Report  of  Referee^  ioS9* 

a.  In  General^  1059. 

b.  Presumptions  in  Favor  of  Report^  io6a 

c.  Necessity  to  Object  to  Report^  1062. 

d.  What  Objections  May  Be  Taken^  1063. 

e.  Time  of  Taking  Objections^  1065. 
y.  Sufficiency  of  Objections^  1065. 

(i)  General  Requisites^  1065. 

(2)  Definiteness  and  Certainty^  1066. 

3.  Review  of  Evidence ^  1066. 

a.  In  General^  1066. 

b.  Findings  Based  on  Conflicting  Evidence^  1066. 

c.  Findings  Not  Supported  by  Evidence^  1068. 

ZVnL  DiOBSl  OB  JUBeXlBT  ARBB  fiBRBBVCE,  I068. 
I.  In  Equity y  1068. 

a.  In  General^  1068. 

b.  Confirmation  —  Overruling  Exceptions^  1069. 

c.  Sustaining  Exceptions^  1069. 

d.  Recommittal  of  Report ^  1069. 
^i^  In  General^  1069. 

2\  Upon  Filing  Supplemental Bill^  1070. 
J)  New  Findings  of  Court  on  Evidence  Reported^ 
1070. 
At  Law y  107 1. 

a.  Overruling  Exceptions y  lo^i. 

b.  Recommittal  of  Report y  107 1. 
'\\  Discretion  of  Courts  107 1. 
'21   When  Recommitted  Proper y  107 1. 
'3)  Proceedings  upon  Recommittal ^  1073. 

c.  Modification  of  Report —  Findings  by  the  Courts  1074. 

d.  yudgment  upon  Report  as  of  Course^  1074. 

e.  Conformity  of  judgment  to  Report^  ^o75- 
y.  Motion  to  Correct  judgment y  1076. 

XIZ.   fiBVIEW  OB  ApPBAL,  19^76. 

1.  In  General y  1076. 

2.  Exceptions y  1078. 
tf .   T'i?  Rulings  of  Lower  Court y  1078. 
^.    To  Referee* s  Report ^  1078. 

3.  Record  on  Appealy  1081. 

4.  Review  of  Evidence^  1082. 
a.  /«  General^  1082. 

^.  Findings  Based  on  Conflicting  Evidence y  1083. 
r.  Findings  Not  Supported  by  EvidencCy  1085. 

XZ.   fiBXOTAL  OF  BBFBBBBB,  IO85. 

1.  Control  of  Court  over  Referees y  1085. 

2.  Grounds  for  Remanaly  1085. 

3.  Vacation  of  Order  of  ReferencCy  1086. 
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ZZI  COKFinATIOH  07  MA8TSB8  AlTD  BSVIBIS^  IO86. 

1.  In  General^  1086. 

2.  Stipulation  as  to  Fees^  1087. 

3.  Payment  and  Collection  of  Fees^  1088. 

ZXn.  C08T8^  1089. 

L  DEFiiriTioirs  —  1.  Kasters  in  Equity.  —  A  master  in  equity  is 
a  ministerial  officer  appointed  by  the  court  to  assist  in  the  per- 
formance of  various  services  of  a  merely  clerical  character  in  the 
progress  of  a  case,  e.  g,,  the  examination  of  long  accounts  and 
the  taking  of  evidence  upon  issues  of  fact.^ 

A  Ministorial  offiocr.  —  A  master  is  a  ministerial  and  not  a  judicial 
officer,  and  judicial  authority  should  not  be  conferred  upon  him.* 

1.  Ennesser  v.  Hudek,  169  111.  494;  docket  fee  in  causes  tried  before  *' ref- 
Hathaway  v,    Hagan,   64  Vt.  135,  in  erees  "  does  not  apply  to  causes  which 
which  case  it  was  said  that  one  of  the  are    referred    to    a    master.     Central 
duties  of  a  master  is  the  more  efifectual  Trust  Co.  v.  Wabash,  etc..  R.  Co.,  33 
working  out  of  details  which  the  judge  Fed.  Rep.  684,  in  which   case  Thayer, 
sitting  in  court  is  unable  to  investigate.  J.,  said:    '*  In  my  judgment  the  word 
Bladnione    says    with    reference    to  *  referee '  as  used  in  this  statute,  has 
masters    in    chancery:     *'  Frequently  reference  to  a  class  of  officers  who  are 
long  accounts  are  to  be  settled,  incum-  appointed  in  pursuance  of  the  statutes 
brances  and  debts  to  be  inquired  into,  of  the  various  states,  to  hear  and  de- 
and  a  hundred  little  facts  to  be  cleared  termine  all  or  a  portion  of  the  issues 
up,  before  a  decree   can   do  full  and  that  arise  on   the  final   hearing  of  a 
sufficient  justice.     These  matters  are  cause;   it  does  not  have  reference  to 
always,  by  the  decree  on  the  first  hear-  or  include  masters  in  chancery,  whether 
ing,  referred  to  a  master  in  chancery  to  they  hold  their  place  by  a  general  ap- 
examine;     which     examinations     fre-  pointment  or  by  a  special  appointment, 
quently  last  for  years;   and  then  he  is  I  think  that  is  the  view  that  has  gener- 
to  report  the  fact,  as  it  appears  to  him,  ally  been  taken  of  that  section."     Gu 
to  the  court.     This  report  may  be  ex-  ing  Doughty  v.  West,  etc.,  Mfg.  Co.,  4 
cepted  to,  disproved,  and  overruled;  or  Fish.   Pat.  Cas.  318,  and  Beckwith  v. 
otherwise,  is  confirmed  and  made  abso-  Easton,  4  Ben.  (U.  S.)  358. 
lute,  by  order  of  the  court.     When  all        In  Missouri  it  has  been  declared  that 
issues  are   tried  and  settled,  and  all  a  referee,  under  the  provisions  of  the 
references  to  the   master  ended,    the  code,  should  not  be  confounded  with  a 
cause  is  again  brought  to  hearing  upon  commissioner  in  chancery.     Walton  v. 
the  matters  of  equity  reserved;  and  a  Walton,  17  Mo.  376,  in  which  case  the 
final  decree  is  made."  court    said:     "Because     this    action 
A  Branoh  of  the  Court.  —  The  master's  would   have  been  begun  by  a  bill  in 
office  is  a  branch  of  the  court.     Stewart  equity  under  the  ancient  regime,  we 
V,  Turner,  3  Edw.  (N.  Y.)  458.  are  not,  therefore,   warranted  in  pre- 
Master  ITot  a  Judge. —  In  South  Cato-  suming  that  because  a   reference  was 
Una  it  has  been  held  that  a  commis-  made,  it  was  intended  that  it  should 
sioner  in  equity  is  not  a  judge  within  be  to  a  commissioner,  with  the  powers 
the  meaning  of  the  constitution  so  as  of  a  commissioner  in   chancery.      In 
10  entitle  him  to  hold  his  office  "  dur-  this  cause,  a  referee  is  named  and  ap- 
ing   good    behavior."      Ex  p.   Gray,  pointed,  with  the  consent  of  the  parties. 
Bailey  Eq.  (S.  Car.)  77.  A  commissioner,  who  proceeds  accord- 
In  Ponmylvaiila  the  rules  make  pro-  ing  to  the  rules  of  chancery  practice, 
vision  for  the  appointment  of  masters,  can,  under  the  code,  be  only  appointed 
both  general   and  special.     Phillips's  when   the  parties  do  not  agree  on  a 
Appeal,  68  Pa.  St.  130.  reference." 

Xaitsn  and  Boferees  IMitingniihed.  —        2.  De   Leuw  v,  Neely,  71    III.  473; 

Rev.  Stat.  U.  S.,  §  825,  providing  for  a  Boston  v,  Nichols,  47  ill.  353;  Ennes- 
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2.  Referees  in  Aetions  at  Law.  —  A  referee  as  distinguished  from 
a  master  in  chancery  is  one  who  is  appointed  by  the  court  in  a 
common-law  action  of  indebitatus  assumpsit  to  state  an  account 
between  the  parties,  or  in  modern  times  under  various  statutory 
provisions  to  state  an  account  or  to  hear  evidence  and  report  his 
conclusions  of  fact  and  of  law  for  the  guidance  of  the  court  or  as 
the  basis  of  a  judgment.^ 

n.  JiTBlSDlGTioif  TO  APPOINT  Masteb.  —  The  power  of  a  court 
of  chancery  to  order  a  reference  to  a  master  when  an  issue  of 
fact  arises  or  when  the  suit  involves  the  settlement  of  an  account 
is  inherent,  and  it  is  a  power  which  is  ancient  and  well  estab- 
lished.* Where,  however,  the  practice  of  referring  a  case  to  a 
master  has  been  abolished  by  statute  or  by  rule  of  court  a  refer- 
ence to  a  master  is  improper  and  proceedings  before  a  master  are 
coram  nonjudice,^ 

ser  V.  Hodek,  169  111.  494;    Hards  v.  Issues  thereby  narrowed  to  the  points 

Burton,  79  III.  504.  actually  in  dispute."    The  items  of  ac- 

1.  Magown  v,  Sinclair.  5  Daly  (N.  count  in  an  auditor's  report  not  ex- 

Y.)68;  to  which  case  particular  refer-  cepted  to  by  either  party  are  conclu- 

ence  is  made  as  giving  a  history  of  the  sive,  but  as  to  such  as  are  excepted  to 

practice  of  the  referring  matters  of  ac-  the  report  is    without  effect.      Dwyer 

count  to  a  referee  in  actions  at  law;  v,  Kalteyer,  68  Tex.  554;  Kempner  v, 

Briggs  V,  Hiles,  87  Wis.  438,  in  which  Galveston  County,  76  Tex.  450;  Bupp 

case  it  is  said  that  a  reference  by  agree-  v,  O'Connor,  i  Tex.  Civ.  App.  328. 

ment  of  the  parties  is  not  unlike  a  sub-  2.  Nephi  Irrigation  Co.  v,  Jenkins,  8 

mission  to  arbitration;  Best  v.  Pike,  93  Utah  369.  in  which  case  the  court  cited 

Wis.  408;  Dwyer  v.  Kalteyer,  68  Tex.  Church  of  Jesus  Chnst,  etc.,  v,  U.  S., 

554.     See  also  American  Saw   Co.   v,  140  U.  S.  665;  Basey  ?/.  Gallagher,  20 

Trenton  First  Nat.  Bank.  58  N.  J.  L.  Wall.  (U.  S.)  670;    Commercial  Bank 

438;  Tunison  v.  Snover,  56  N.J.  L.  41.  v.  McAuliffe,  92  Wis.  242;  Vany  v.  To- 

In  Minnesota  a  referee'*  is  a  person  ledo,  etc.,   R.  Co.,  67  Fed.   Rep.  379. 

appointed  by  the  court  to  perform  cer-  See  also  Bauerle  v.  Long,  165  III.  340. 

tain  offices  in  the  progress  of  a  cause  Aooonnts.  —  As  to  the  jurisdiction  of 

depending  in  the  court  of  his  appoint-  a  court  of  equity  to  refer  the  cause  to 

ment  and  it  may  be  to  try  the  whole  a  master  for  the  investigation  of  items 

issue."    Carson  v.  Smith,  5  Minn.  78,  of  an  accounr,  see  the  following  cases: 

77  Am.  Dec.  539.  Peyton  v.  Smith,  2  Dev.  &  B.  Eq.  (N. 

Oregon  Statute.  —  i  Hill's  Annot.  Laws  Car.)  325;    Tiel  v.  Roberts,  4  Hayw. 

Oregon  1892,  §969,  defines  a  referee  as  (Tenn.)  86;    Bland  v.  Wyatt,  i  Hen.  & 

a  person  appointed  by  the  court  or  a  M.    (Va.)    543;    Jewett  v.   Cunard,   3 

judicial  officer  with  power  (i)  to  try  an  Woodb.  &  M.  (U.  S.)  277;    Harding  v, 

issue  of  law  or  fact  in  a  civil  action,  Handy,  11  Wheat.  (U.  S.)i03;  Dubourg 

suit  or  proceeding  and  report  thereon,  de  St.  Colombe  v.  U,  S.,  7  Pet  (U.  S.) 

(2)  to  ascertain  any  other  fact  in  a  civil  625. 

action,  suit  or  proceeding  when  neces-  Dnty  of  Court  to  Appoint  Master.  — 

sary  for  ti\p  information  of  the  court  When    equity    jurisdiction    rightfully 

and  report  the  fact,  or  to  take  and  re-  exists  it  is  not  only  the  duty  but  the 

port  the  evidence  in  a  suit  in  equity,  (3)  right  of  the  court  to  appoint  a  master, 

to  execute  and  order  judgment  or  de-  Phillips's  Appeal,  68  Pa.  St.  130. 

cree,  or  to  exercise  any  other  power  or  8.  Palethorp   v.  Palethorp,  184  Pa. 

perform  any  other  duty  expressly  au-  St.   585,  in   which  case,  the  office  of 

thorized  by  statute.  master  having  been  discontinued  by 

In  Texas  **  the   purpose  of   the  ap-  rule  of  court,  it  was  held  that  no  de- 

pointment  [of  an  auditor]  is  to  have  an  cree  could  be  based  upon  the  report  of 

account  so  made  up  that  the  undis-  a  master  to  whom  the  cause  had  been 

puted  items  upon  either  side  may  be  referred  in  violation  of  the  rule, 

eliminated  from  the  coatesc  and  the  Upon  Bemoval  from   State  to  ITaited 
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Jvrliaietion  of  ITiiitad  8UtM  OovrU.  —  The  courts  of  the  United 
States,  in  the  exercise  of  their  chancery  powers,  possess  an  inher- 
ent authority  in  proper  cases  to  order  a  reference  to  a  master.^ 

m.  PVBP08E8  FOB  WHIGE  MA8T£B  MAT  BB  APPOnTTSD.  —  The 

duties  of  masters  are  various,  and  difficult  to  be  specified;  for 
there  is  no  question  of  law  or  equity  or  disputed  fact  or  facts 
which  a  master  may  not  have  occasion  to  decide  upon,  or  respect- 
ing which  he  may  not  be  called  upon  to  report  his  opinion  to  the 
court.  And  it  would  be  tedious  to  specify  every  head  of  refer- 
ence to  a  master,  because  they  are  aJmost  as  numerous  as  the 
matters  subject  to  the  jurisdiction  of  the  court  itself.  It  may  be 
observed  generally,  however,  that  references  to  a  master  upon 
decrees  or  decretal  orders  are  made  for  either  of  the  following 
purposes:  i.  To  take  accounts  and  make  computations;  2.  To 
make  inquiries;  3.  To  perform  some  special  ministerial  acts 
directed  by  the  court,  such  as  the  sale  of  property,  the  settle- 
ment of  deeds,  the  appointment  of  new  trustees,  etc.*    A  refer- 


Oonrt.  —  In  Vany  v.  Toledo,  etc.,  take  an  account,  to  investigate  the  title 
R.  Co.,  67  Fed.   Rep.  379,  the  court  of  persons  to  property  in  suit,  or  make 
said:     *' The  Act  of  Congress  having  any  other  inquiries  necessary  to  satisfy 
given   a   party    the    right  to  sue   the  the  conscience  of  the  chancellor,  or  to 
receiver  in  a  state  court  where    the  perform  some  special  ministerial  act, 
right  to  a  trial  to  jury  is  guaranteed  him  such  as  to  sell  property,  settle  convey- 
unless  waived,  if  the  receiver  brings  ances  or  appoint  new  trustees,  etc. ; " 
that  controversy  by  removal  into  the  Gibson's  Suits  in  Chancery,  §g  574,  S75> 
federal  court,  I   think  the  intent  and  wherein  will  be  found  an  enumeratioa 
purpose  of  the  Act  of  Congress  should  of  the  principal  purposes  for   which 
be  carried  out,  and  that,  if  he  demands  references  are  ordered  to  a  master;  i 
it,  he  should  have  atrial  to  a  jury  in  Foster's   Federal    Practice,    g    307;   2 
the  court  to  which  his  case  has  been  DanieH'sCh.  PI.  &  Pr,  p.  iid^  et  seq. 
removed  without  his  consent."  Adami*!  dasiifioatioii    of   PnrpoMf  «( 
Sight  to  Trial   by    Jury — Michigan  Boferonoos.  —  '* A  reference  to  the  mas- 
Statute,  —  Under  2  How.  Annot.  Stat.,  ter  is  generally  made  for  one  of  the 
§  6647,  either   party   may  within   ten  three  following  purposes,  viz.,  the  pro- 
days  after  the  cause  is  at  issue  demand  tection  of  absent  parties  against  the 
a  hearing  upon  proofs  taken  in  open  possible  neglect  or  malfeasance  of  the 
court,  but  unless  such  demand  is  made  litigants;   the  more  efifectual  working 
the  court  may  refer  the  cause  to  a  cir-  out  of  details,  which  the  judge  sitting 
cuit    court    commissioner.      Gray    v.  in  court  is  unable  to  investigate;  and 
Franks,  86  Mich.  382,  in  which  case  it  the  supplying  defects  or  failures  in  evi- 
was  held  that  one  party  is  not  entitled  dence.     And  it  dififers  materially  from 
to   the  benefit  of  a  demand  made  '.by  a  case,  an  issue,  or  an  action,  because 
another  party  as  to  whom  the  bill  has  these  steps  when  directed,  are  rather 
been  dismissed  by  consent.  transfers  to  another  tribunal  than  steps 

1.  Thompson  v.  Smith,  2  Bond  (U.  of  procedure  in  the  ct>urt  itself.'* 
S.)  320.  Adams's  Eq.,  p.  379. 

2.  2  Barbour's  Ch.  Pr.  468.  See  Doomnontery  BWdonco.  —  Where  the 
also  4  Minor's  Inst.  1220,  wherein  a  evidence  in  a  case  is  all  written  and 
master  is  spoken  of  as  "  the  agency  a  decree  can  be  rendered  without 
employed  by  the  court  of  chancery  to  difficulty  a  reference  to  a  master  is 
adjust  and  settle  accounts,  as  also  to  unnecessary.  Levert  v.  Redwood,  9 
make  other  complex  inquiries."     See  Port.  (Ala.)  79. 

further  Barton's  Suit  in  Equity,  p.  121,        Mere  Oompntatioii  ITeeded.  —  Ordinar- 

wherein  it  is  said  that  a  reference  to  ily  a  reference  should  not  be  ordered 

a  master  is  ordered   "  whenever  it  is  where  nothing   is  sought  but  a  mere 

necessary  in  the  progress  of  a  cause  to  computation  which  can  be  readily  made 
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ence  to  a  master  is  an  ordinary  step  in  the  cause,  and  compara- 

by  the  chancellor.     Ballard  v.   Lipp-  3  Ired.  Eq.  (N.  Car.)  376;    Beverley  v, 

man,  3a  Fla.  481;    Adams  v.  Fry,  29  Lawson,  3  Munf.  (Va.)  317. 

Fla.  318.  Profltf  of  Land.  —  A  reference  may  be 

To  EftebUih  Allagatioiii  of  BilL  —  An  ordered  to  state  and  report  the  profits 

order  of  reference  will  not  be  awarded  of  land.     Roberts  v.  Stanton,  a  Munf. 

to  enable  the  complainant  to  take  proof  (Va.)  129. 

to  establish  the  allegations  of  the  bill.  To   AsoorUin    Sights    of    Infiuiti.— 

Baltimore   Steam-Packet  Co.   v,   Wil-  Where  there  are  infant  defendants  to 

liams,  94  Va.  422;  King  v,  Burdett,  44  a  bill  to  foreclose  a  mortgage  a  refer- 

W.   Va.  561;    Cumberland  First   Nat.  ence  may  be  ordered  to  report  whether 

Bank  v.  Parsons,  42  W.  Va.  137;  Livey  it  will  be  for  their  interest  to  sell  the 

V.  Winton,  30  W.  Va.  554.  whole  mortgaged  premises  together  or 

Oonoorning  Xatton  ITot  In  Iisno.  —  A  in  parcels,  and  if  in  parcels  what  par- 
reference  should  not  be  ordered  con-  eels,  and  which  should  be  sold  first, 
cerning  matters  as  to  which  no  issue  is  Walker  v.  Mobile  Bank,  6  Ala.  452; 
raised  by  the  pleadings.  Perdue  v.  Fry  z/.  Merchants  Ins.  Co.,  15  Ala.  8eo. 
Brooks.  95  Ala.  611,  in  which  case  the  To  Beport  Amoiiiit  Due  In  Suit  for  Fore- 
allegations  and  proof  did  not  corre-  olotnre.  —  In  suits  for  foreclosure  a 
spond,  and  the  court  ordered  a  reference  master  maybe  appointed  to  find  and 
as  to  matters  which  were  shown  by  the  report  the  amount  due.  Guy  v.  Frank- 
evidence  but  were  not  alleged.  lin,  5  Cal.  416;  Bevilie  v.  Mcintosh,  41 

On  a  bill  asking  only  for  the  con-  Miss.  516. 

struction  of  a  will  it  is  error  to  order  a  To  Asoertain  Bamagos.  —  Where  the 

reference   to  state  an  account  of  ad-  plaintiff  in  a  bill  for  specific  perform- 

vancements  chargeable  to  one  of  the  ance  shows  his  right  to  a  conveyance 

beneficiaries.     Marquise  de  Portes  v.  and  the  defendant  by  a  sale  or  other- 

Hurlbul,  44  N.  J.  Eq.  517.  wise   has  put  it  out  of  his  power  to 

To  Soport  as  to  Method  of  XaUng  Sale,  convey,  the  bill  will  be  retained  and  a 

—  It  is  proper  to  order  a  reference  to  a  reference  to  a  master  may  be  ordered 

master  to  decide  whether   a  judicial  to  ascertain  the  damages.     Woodcock 

sale  of  land  should  be  made  in  gross  or  v.  Bennet,  i  Cow.  (N.  Y.)  711. 

in   parcels.    Clark  v.  Carlton,  4  Lea  Amonnt  Due  on  ITote.  —  A  reference 

(Tenn.)  452.  to  a  master  is  not  necessary  to  ascer- 

To  Asoertain  LooallTsages.  —  A  refer-  tain  the  amount  due  on  a  note.     Sav- 

ence  to  a  master  may  be  ordered  to  age  v.  Berry,  3  Hi.  545. 

ascertain    what   are  usual    covenants  Genuineness  of  Beoeipt.  —  Where  the 

according  to  local  usages.     Wilson  v.  genuineness  of  a  receipt  for  the  amount 

Wood,  17  N.  J.  Eq.  216.  due  on  a  bond  is  in  issue  a  reference 

Xatten  of  Title. —  It  is  a  matter  of  may    be    ordered   to  determine    such 

discretion  with  the  chancellor  whether  issue.     Harnsberger    v,    Cochran,    82 

he  will  order  a  reference  with  regard  Va.  727. 

to  matters  of  title;  and  it  is  highly  ex-  Truth  of  Pleas.  —  Where  judgments 

pedtent  in  most  cases  that  the  court  are  pleaded  in  bar  the  court  on  motion 

should  investigate  such  matters  itself,  may  order  a  reference  to  a  master  to 

Buchanan  v.  Alwell,  8  Humph.  (Tenn.)  ascertain  the  truth  of  the  plea.     Emma 

516.  Silver  Min.  Co.  v.  Emma  Silver  Min. 

See  also  Rehkopf  v,  Kuhland,  30  S.  Co.,  17  Blatchf.  (U.  S.)  389. 

Car.  234,  holding  that  where  a  pur-  In  Minnesota  it  has  been  held  under 

chaser  at  a  partition  sale  alleges  that  a  statute  that  the  chancellor  may  hear 

the  title  is  defective,  as  a  cause  for  not  and  dissallow  exceptions  to  a  bill  with- 

complying  with  the  terms  of  sale,  and  out  a  reference.    Goodrich  v.  Parker, 

the  title  depends   upon  questions    of  i  Minn.  195. 

fact,  a  reference  to  a  master  may  be  Extent  of  Infiringoment  of  Copyright.  — 

ordered.  On  a  suit  to  enjoin  the  infringement 

In  a  Suit  for  Specific  Performance  of  of  a  copyright  the  court  may  refer  the 

a  contract  for  the  sale  of  land  the  court  matter  to  a  master  with  instructions  to 

may  direct  a  reference  to  a  master  to  report  the  extent  of  the  infringement, 

ascertain   whether  or  not   the  vendor  if  any.    Story  c.  Derby,  4  McLean  (U« 

can  make  title.     Gentry  v,  Hamilton,  S.)  160. 
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lively  few  causes  of  importance  are  decided  without  one  or  more 
references.* 

Betoronoe  of  Isium  of  Faet  —  In  an  action  which  is  equitable  in  its 
nature  the  court  may  refer  all  the  issues  of  fact  to  the  master 
without  the  consent  of  the  parties,  and  it  need  not  refer  the  cause 
only  to  take  testimony  and  report  the  same  to  the  court.* 

Ezoeptloni  for  Insnffloiency  of  tho  Answer,  —  It  was  formerly  the  Eng- 
lish practice  to  refer  exceptions  to  the  answer  to  a  master,  but 
this  is  not  the  practice  in  the  United  States  courts.* 

Waiirer  of  OtgeoUoiiB  to  Beferonco.  —  The  objection  that  the  cause 
should  not  have  been  referred  to  the  master  is  waived  by  allow- 
ing the  cause  to  be  referred  and  by  producing  evidence  before 
the  master.* 

IV.  DiscBETion  07  CoiTBT  TO  Obdeb  Befebehce  —  1.  To  Mas- 
ter. —  It  is  wholly  within  the  discretion  of  the  court  to  call  to  its 
aid  the  services  of  a  master,  and  if  it  sees  proper  to  hear  wit- 
nesses instead  of  having  their  testimony  taken  by  a  master  or  to 
undertake  the  labor  of  stating  an  account  without  the  aid  of  a 
master,  it  may  do  so.* 

2.  To  Seferee.  —  A  reference  to  a  referee  is  under  the  statutes 
of  some  of  the  states  largely  a  matter  of  discretion.* 

1.  Adams*s  Equity,  p.  379;  Barton's  Boferonoe.  —  Where  the  sait  involves 
Suit  in  Equity,  p.  i2i.  complicated  accounts  it  is  bad  practice 

2.  Green  v.  Green,  50  S.  Car.  514.  for  the  court  lo  take  the  account  itself, 
8.  La  Vega  v.  Lapsley,  i  Woods  (U.    even  where  the  counsel  consent  to  dis- 

S.)  428,  in   which  case  the  court  said:  pense   with   the   reference.     Bryan   v. 

**  We   have   been   referred   to  Leslie's  Morgan,  35  Ark.  113. 

Equity  Pleading,  and  to  Barton's  Suit  6.  Pape  v.   People,   19  111.  App.  24; 

in  Equity,  to  prove  the  proi>osition  that  Fitzgerald    v.    Hay  ward,   50  Mo.  516; 

il  is  proper  course  to  refer  exceptions  Creve  Coeur  Lake  Ice  Co.   v.  Tamm, 

to  the  answer  to  a  master.     This  was  138  Mo.  385;  Callahan  v.  ShotwcU,  60 

formerly  but  is  no  longer  the  English  Mo.  398;  Young  v,  Powell,  87  Mo.  128; 

practice,  and  is  not  the  practice  in  the  Bricker   v.   Stone,   47   Mo.   App.    530; 

United  States  courts."  Gray   v.   State,   95   Tenn.    317;    U.  S. 

4.  Kaegebein  v.  Higgle,  51  111.  App.  Rolling  Stock  Co.  v.  Johnston,  67  Wis. 

538,  in  which  case  the  court  cited  Mar-  182;  Litllejohn  v.  Regents,  71  Wis.  437; 

pie   V,   Scott,   41    111.   50;    Durham   v.  Knips  v,  Stefan,  50  Wis.  286;  Carpea- 

Mulkey,  59  111.  91;  Jones  v.  Neely,  72  ter  v.  Shepardson,  43  Wis.  406. 

111.  449,  and  Webb  v.  Alton  M.  &  F.  Power  of  Court  to  fltote  Aooovnt.  —  If 

Ins.  Co..  10  111.  223.  the  trial  judge  sees  proper  to  take  upon 

Beference    Improperly   Ordered.  —  The  himself  the  labor  of  staling  an  accoant 

error  in  ordering  a  reference  in  an  im-  arid  obtaining  necessary  data  therefor, 

proper  case  ought  to  be  corrected  by  he  may  do  so,  and  a  party  will  not  be 

refusing  to  give  it  any  effect,  and  by  heard  to  complain  on  appeal  that  the 

treating  the  report  as  null.     King  v,  court    refused    to  order  a    reference. 

Burdett,  44  W.  Va.  561,  in  which  case  Gray  v.  State,  95  Tenn.  317. 

the  court  cited  Bart.  Ch.  Prac.  644.  Beview  on  Appeal.  —  The  court's  ac- 

6.  Taylor  v.  Girard  L.  Ins.,  etc.,  Co.,  tion  in  ordering  or  denying  a  com- 
I  App.  Cas.  (D.  C.)  209;  Belleville  v.  pulsory  reference,  although  discretion- 
Citizens'  Horse  R.  Co.,  152  111.  171;  ary,  is  open  to  review,  and  if  the  court 
Arnold  v.  Slaughter,  36  W.  Va.  589.  orders  a  reference  either  party  may 
See  also  Bauerle  v.  Long,  165  111.  340;  object  at  the  time  and  if  his  objections 
Martin  v.  Foley,  82  Ga.  552;  Bouland  are  overruled  may  except.  Creve 
V,  Carpin,  27  S.  Car.  235.  Coeur  Lake  Ice  Co.  «/.  Tamm,  138  Ma 

Conient  of  Connsel  to    Dispense  with  385.     But  the  only  question  which  the 
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T.  ToLmriABT  Berbeitge  to  Sbfebbe  —  1.  In  OeneraL  —  The 
practice  of  referring  pending  actions  under  a  rule  of  court  where 
the  parties  consented  was  well  known  at  common  law,  and  has 
been  recognized  also  in  most  if  not  all  the  state  courts ;  and  the 
report  of  the  referee  when  regularly  made  and  duly  accepted  is 
regarded  as  a  proper  foundation  of  a  judgment.^ 

And  the  Federal  Oovrts,  since  they  have  authority  to  establish  all 
necessary  rules  for  the  orderly  conduct  of  their  business,  provided 
such  rules  are  not  repugnant  to  the  laws  of  the  United  States, 
may  upon  consent  appoint  referees  to  hear  and  determine  the 
issues,  and  upon  the  coming  in  of  the  report  may  enter  judgment 
pursuant  thereto.* 

2.  Neoessity  to  Obtain  Parties*  Consent.  —  It  is  well  settled  that 
the  power  to  refer  cases  at  common  law  arises  only  on  the  sub- 
mission and  consent  of  the  parties.' 

Bight  of  Fsrtiet  to  Hame  Beforee.  —  If  the  parties  agree  to  a  refer- 
ence to  a  particular  referee  the  cause  cannot,  against  the  consent 
of  one  of  them,  be  referred  to  another.* 

Bnlargement  of  Bole.  —  Where  a  rule  of  reference  has  been  entered 

court    will    consider   upon   an  appeal  Lyons  v,  Lyons  Nat.  Bank,  8  Fed.  Rep. 

from  an  order  of  reference  is  the  power  374. 

of  the  court  to  refer  the  cause.     U.  S.  8.  Tunison  v,  Snover,  56  N.  J.  L.  41, 

Rolling  Stock  Co.  v.  Johnston,  67  Wis.  in  which  case  the  court  cited  2  Tidd*s 

182,  in  which  case  the  court  cited  Car-  Pr.  743,  2  Sell.  Pr.  246,  and  Paulison  v, 

penter  v.   Shepardson,    43   Wis.    413,  Halsey,  38  N.  J.   L.  488;  Hosford  v. 

and    Welsh    v,    Darragh,    52    N.    Y.  Stone,  6  Neb.  378;  Lamaster  v.  Scofield, 

590.  5  Neb.  148;  Mills  v.  Miller,  3  Neb.  94. 

1.  Hall  r.  Mister,  i  Salk.  84;  Graves  i.  Smith  v,  Warner,  14  Mich.  152; 
V.  Fisher,  5  Me.  70;  Miller  v.  Miller,  2  Haner  v.  Bliss,  (Supm.  Ct.  Spec.  T.) 
Pick.  (Mass.)  570;  Com.  v.  Pejepscut,  7  How.  Pr.  (N.  Y.)  246;  Preston  v. 
7  Mass.  420;  Yates  v,  Russell,  17  Morrow,  66  N.  Y.  452;  Billings  </.  Van- 
Johns.  (N.  Y.)  461;  Monroe  Bank  v.  derbrek,  (Supm.  Ct.  Spec.  T.)  15  How. 
Widner,  11  Paige  (N.  Y.)  533,  43  Am.  Pr.  (N.  Y.)  295. 

Dec.  768;  Green  v.  Patcbin,  13  Wend.  Hew  York  Statute.  —  Under  Code  Civ. 

(N.  Y.)  295;  Feeter  v.  Heath,  11  Wend.  Pro.,  §  loii,  if  the  referee  named  in 

(N.  Y.)  477.  the  stipulation  refuses  to  serve,  or  if  a 

2.  Newcomb  v.  Wood,  97  U.  S.  581,  in  new  trial  of  an  action  tried  by  a  referee 
which  case  Swayne,  J.,  said:  ''The  so  named  is  granted,  the  court  must 
power  of  a  court  of  justice,  with  the  appoint  another  referee,  unless  the 
consent  of  the  parties,  to  appoint  arbi-  stipulation  expressly  provides  other- 
tratorsand  refer  a  case  pending  before  wise.  May  v.  Moore,  24  Hun  (N.  Y.) 
it  is  incident  to  all  judicial  administra-  351,  in  which  case  it  was  declared  that 
tion,  where  the  right  exists  to  ascertain  the  statute  is  mandatory,  and  the  court 
the  facts  as  well  as  to  pronounce  the  distinguished  Devlin  v.  New  York,  11 
law.  Conventio  facit  legem.  In  such  N.  Y.  Wkly.  Dig.  116,  in  which  case 
an  agreement  there  is  nothing  contrary  the  referee  did  not  refuse  to  act,  but 
to  law  or  public  policy.*'  See  also  died.  See  also  Masten  v,  Budington, 
Heckers  v.  Fowler,  2  Wall.  (U.  S.)  123;  18  Hun  (N.  Y.)  105. 

Alexandria     Canal   Co.   v,    Swann,  5  Waiver  of  Ol^eetion  to  AppointflMnt  of 

How.  (U.  S)  89;  York,  etc.,  R.  Co.  v.  Another.  —  It  has    been  held  that  ap- 

Myers,  18  How.  (U.  S.)  246;  Sicard  v,  pearance  and  participation  in  a  refer- 

Buffalo,  etc.,   R.  Co.,  15  Blatchf.  (U.  ence   before  a   referee  other  than  the 

S.)  525;  Tyler  v,  Angevine,  15  Blatchf.  one  agreed  upon  waives  whatever  right 

(U.  S.)  536;  Robinson  v.  Mutual  Ben.  of  preference  there   may  have  becR. 

L.  Ins.  Co.,   16  Blatchf.  (U.  S.)  194;  Quinn  w.  Lloyd,  7  Robt.  (N.  Y.)  157. 
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with  the  consent  of  the  parties,  the  court  has  no  power  without 
their  consent  to  enlarge  such  rule.* 

BefBrence  ai  OondlUon  of  Payor.  —  It  has  been  held  that  a  party  can- 
not be  compelled  to  acquiesce  in  a  reference  as  the  condition  of 
obtaining  a  favor.*  Nor  can  a  party  be  compelled  to  submit  to 
a  reference  under  penalty  of  having  certain  relief  awarded  against 
him.' 

iTiiknown  Partj.  —  All  the  parties  must  consent,  and  hence  it  b 
error  for  the  court  to  order  a  reference  in  an  action  to  which  there 
is  a  party  whose  name  is  unknown.* 

3.  Seqniiites  of  Consent — in  General.  —  The  consent  of  the  par- 
ties is  usually  required  to  be  in  writing,*  or  entered  of  record;* 
but  it  has  been  held  that  the  written  consent  does  not  become 
technically  a  part  of  the  record  unless  it  is  made  so  by  a  bill  of 
exceptions.'^ 

Conient  in  Open  Oonrt.  —  The  consent  may  be  given  orally  in  open 
court  by  the  parties  or  their  attorneys.® 

1.  Heald  v.  Yumisko,  7  N.  Dak.  422;    tlon  beVacated.    Waters  v.  Manhatuo 
Jeflfcrs  V.  Hazen,  69  Vt.  456;    Rice  v.     R.  Co.,  66  Hun  (N.  Y.)  60. 

Clark,  8  Vt.  104.  Gonaent  of  Infant.  —  An  action  to  which 

Appointment  ef  Seferee  Hot  Hamed  in  an  infant  is  a  party  cannot  be  referred 

Stipulation.  —  Where  an  order  of  refer-  to  a  referee  by  consent.    Gamache  v, 

ence  is  made  by  stipulation  to  a  referee  Prevost,  71  Mo.  84. 

named,  the  court  has  no  power  to  ap-  5.  Smith  v.  Polack,  2  Cal.  92;  Shaw 

point  a  new  one  without  consent  of  the  v.  Kent,  11  Ind.  80. 

parties.     Smith  v.   Warner,  14  Mich.  In  Writing  or  Entend  of  Beoerd. ~  In 

152.  Smith  V,  Polack,  2  Cal.  92,  it  was  held 

2.  Cordier  v,  Cordier,  (Supm.  Ct.  that  the  consent  must  be  in  writing  or 
Gen.  T.)  26  How.  Pr.  (N.  Y.)  187.  in  entered  in  the  minutes  of  the  conn, 
which  case  it  was  held  that  an  order  By  Whom  Written.  —  In  Leaycroft  v. 
requiring  the  defendant  to  stipulate  to  Fowler,  (Supm.  Ct.  Spec.  T.)  7  How. 
refer  the  action  as  a  consideration  for  Pr.  (N.  Y.)  259,  it  was  held  that  the 
leave  to  answer  was  erroneous.  consent  might  be  written  by  the  parties 

As  Terms  for  Continnanoe. —  InFergu-  or  their  attorneys,  or  by  the  clerk  of 

son  V.  Harrison,  34  S.  Car.  169,  it  was  the  court  entering  their  consent  in  the 

held  that  as  a  motion  to  continue  is  minutes  of  the  court,  or  that  the  ref- 

addressed  to  the  discretion  of  the  court  erees,  standing  in  the  place  of  the  coart, 

and  can  either  be  refused  or  granted  might  enter  Uie  consent  in  their  miiH 

absolutely  or  granted  upon  terms,  the  utes. 

court  can  gram  a  continuance   upon        6,  Morisey  v,  Swinson,  X04  N.  Car. 

condition  that  the  cause  shall  be  re-  555. 

ferred,  and  that  the  parties  by  taking  a        7.  Duncan  v.  Erickson,  82  Wis.  128. 
continuance  upon  such  terms  will   be        8.  Keator  v.  Ulster,  etc..  Plank  Road 

deemed  to  have  consented  to  the  refer-  Co.,  (Supm.  Ct.  Spec.  T.)  7  How.  Pr. 

ence.     To  the  same  effect  is  Coston  v.  (N.  Y.)  41,  in  which  case  it  was  said: 

Morris,   51  Hun  (N.  Y.)  643,  4  N.  Y.  "  The  agreement  of  parties  in  ihepres- 

Supp.  89.  ence  of  the  court  in  respect  to  the  pro- 

8.  Barnes  v.  West,  16  Hun  (N.  Y.)  68.  ceedings  in  a  pending  suit  have  always 

4.  Benham    v,    Rowe,   2    Cal.   261;  been  held  to  be   binding.     It  will  in- 

(Hastings  v.  Cunningham,  35  Cal.  549.  deed  be  a  sad  condition  of  things  when 

Ignorance  of  Death  of  Party.  —  Where  it  shall  be  otherwise.*'      Quoted  wi^ 

parlies  consent  to  the  entry  of  an  order  approval  in  Heald  v.  Yumisko.  7,N. 

of  reference  in  ignorance  of  the  fact  Dak.  422.     See  also  Lennon  v.  Smith, 

that  one  of  the  plaintiffs  has  died,  the  (C.  PI.  Spec.  T.)  22  Civ.  Pro.(N.  Y.)22, 

consent  is  not  valid  and  binding,  and  in  which  case  the  court  rtV^^  Waterman 

Ihe  order  of  reference  should  on  mo-  v.  Waterman,  (Supm.  Ct.  Spec.  T.)  37 
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4.  Presumption  as  to  Consent  —  Objections  Waived.  —  In  support 
of  the  order  and  judgment  in  an  action  which  has  been  referred 
to  a  referee,  it  will  be  presumed  on  appeal  that  the  parties  con- 
sented to  the  reference  where  the  record  does  not  show  that  any 
objection  was  made  to  the  reference.* 

WlMre  tho  Firties  Appoar  B«fore  the  Baferee  and  proceed  with  the  refer* 
ence  without  objection  it  will  be  deemed  that  they  consented  to 
the  reference  although  the  record  does  not  in  terms  show  that 
they  consented.*  And  it  has  been  held  that  a  defendant  to  an 
action  in  which  an  accounting  is  prayed,  who  consents  to  an  order 
of  reference,  and  proceeds  according  to  the  analogies  of  a  suit  in 
equity,  cannot  afterwards  be  heard  to  say  that  the  action  was 
essentially  of  a  legal  character  and  should  have  been  so  treated.^ 

How.    Pr.  (N.  Y.)  36,  and   Leaycroft  reference  a  rule  of  court  is  never  im- 

V.  Fowler,  (Suptn.  Ct.  Spec.  T.)  7  How.  plied  where  the  intent  does  not  appear 

Pr.  (N.  Y.)  259;  Bonner  v,  McPhail,  31  or  a  contrary  intent  is  manifest. 

Barb.  (N.  Y.)  106:  People  v.  McGinnis,  2.  Shain    v.    Peterson,   99  Cal.  486; 

(Supm.  Ct.  Gen.  T.)  i  Park.  Crim.  (N.  Terpening  v,  Holton,  9  Colo.  306;  Mc- 

Y.)387.     See  also  Crocker  V.  Currier,  65  Shane  v.  Gray,  13  Iowa  504;  Bucklin 

Wis.  662;  Stone  v.  Merrill,  43  Wis.  72.  v.   Chapin,    53   Barb.   (N.  Y.)  488,  35 

A  Sooital  In  an  Order  of  Baference  that  How.  Pr.  (N.  Y.)  155;  Quinn  v,  Lloyd, 
consent  has  been  given  in  open  court  7  Robt.  (N.  Y.)  157;  Diedrick  v.  Rich- 
is  equivalent  to  an  actual  written  con-  ley,  2  Hill  (K.  Y.)  271;  Blalock  v.  Ker- 
sent.  Waterman  z>.  Waterman,  (Supm.  nersville  Mfg.  Co.,  no  N.  Car.  99; 
Ct.  Spec.  T.)  37  How.  Pr.  (N.  Y.)  36.  Grant    v.    Hughes,    96    N.   Car.    177; 

Pr«enG6  of  Party  in  Court  —  When  a  Smith  v.  Hicks,  108  N.  Car.  248;  Cudd 
party  is  present  in  court  at  the  time  the  v,  Williams,  39  S.  Car.  452;  Duncan  v. 
order  of  reference  is  made,  and  the  Erickson,  82  Wis.  128.  See  also  De 
report  does  not  show  that  he  did  not  Cordova  v,  Korte,  7  N.  Mex.  678,  which 
consent  to  the  order,  his  consent  will  was  a  suit  in  equity.  The  court  re- 
be  presumed.  Vandall  v.  Vandall,  13  ferred  all  of  the  issues  to  the  master 
Iowa  247.  without  objection  and  the  parties  united 

EfBMSt  of    Motion  for    Befoanco.  —  A  in  executing  the  order,  and  the  court 

party  who  makes  a  motion  for  a  refer-  held  that  consent  was  to  be  presumed, 

ence  cannot  object  that  there  was  no  citing  Medsker  v.  Bonebrake,  108  U.  S. 

agreement  to  refer.     Kelly  v.  State,  25  68,  which  was  also  a  bill  in  equity. 

Ohio  St.  567.  Ho  Objootion  Until  Aftor  Eeport  Filed. 

1.  Terpening  v.  Holton,  9  Colo.  306;  —  In  Young  v.  Powell,  87  Mo.  128,  it 

School  Dist.  No.  z  v.  Bishop,  46  Neb.  was  held  that  the  objection  that  the 

850;    Hosford  V.   Stone,   6   Neb.   378:  case  is  not  one  authorizing  a  compul- 

Jerauld  County  v,  Williams,  7  S.  Dak.  sory  reference  cannot  be  made  where 

196,  in  which  case  the  court  cited  Kent  the  parties  proceed  with  the  reference 

V.  Dakota  F.  &  M.  Ins.  Co.,  2  S.  Dak.  without   making  any  objection    until 

300;  Duncan  v.  Erickson,  82  Wis.  128,  after  the  filing  of  the  report. 

in  which  case  the  court  cited  Littlejohn  Want  of  Power  of  Attorney.  —  In  Died- 

V.    Regents.  71  Wis.  437;    Crocker  z\  rick  v.  Richley,  2  Hill  (N.  Y.)  271,  it 

Currier,     65     Wis.    662;      Milwaukee  was  held  that  the  want  of  a  power  of 

County  V.  Ehlers,  45  Wis.  281;  Gilbank  attorney  to  submit  a  cause  was  cured 

V.Stephenson,  31  Wis.  592,  and  Dins-  by  the  client's  personal  appearance  and 

more  v.  Smith,  17  Wis.  20.     But  see  participation  in  the  reference. 

Tunison  v,   Snover,   56   N.   J.   L.  41,  Stipulation  to  Pay  Beferee*!  Foee.  —  In 

holding  that  where  the  record  shows  Dinsmore  v.   Smith,    17  Wis.  20,  the 

no   submission   by  or  consent  of   the  consent  of  the  parties  was  presumed 

parties,  there  is  nothing  to  warrant  the  from  their  stipulation  to  pay  the  referee 

making  of  an  order  of  reference;    and  a  certain  sum  for  his  services. 

Brendlinger  v.  Yeagley,  53  Pa.  St.  464,  8.  Morris  v,  Haas,  54  Neb.  579;  Shcr- 

holding  that  the  consent  to  make  a  win  v,  Gaghagen,  39  Neb.  238. 
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Tlio  Objeotion  that  tho  Court  Had  ITo  Jnriidiotioii  to  make  the  order  of 
reference  will  be  waived  by  proceeding  with  the  reference.* 

6.  Effect  of  Consent.  —  Consent  to  refer  the  action  amounts  to 
a  tacit  admission  that  the  action  is  a  referable  one.*  And  it 
has  been  held  that  by  consenting  to  refer  the  action  under  a  rule 
of  court,  the  parties  are  estopped  to  object  that  the  court  has  not 
original  jurisdiction  of  the  action.'  Likewise  the  submission 
of  an  action  to  referees  is  a  waiver  of  all  formal  defects  in  the 
writ  and  in  the  service  thereof.* 

Waiver  of  Biglit  to  Jury  Trial.  —  A  party  by.  applying  for  a  refer- 
ence waives  bis  right  to  a  jury  trial,*  and  such  waiver  also  results 
from  consent  to  or  acquiescence  in  a  reference.* 

6.  Bevooation  of  Consent.  —  A  party  after  agreeing  to  a  refer- 
ence cannot  withdraw  his  consent  after  it  has  been  acted  on  by 
the   court   except  by  leave  of  the  court ;  ^    but  the  court  will 

1.  Shepherd  v.  Shepherd,  io8  Mich.  6.  Garrity  z^.  Hamburger  Co.,  136  111. 
82,  in  which  case  the  court  cited  20  Am.  499;  St.  Paul,  etc.,  R.  Co.  v,  Gardner, 
and  Eng.  Encyc.  of  Law  (ist  ed.)  683).  19  Minn.  132;  Beattie  v.  David,  40  M. 
See  Baird  v  New  York,  74  N.  Y.  382.  J.  L.  102;  Lee  v.  Tillotson,  24  Wend. 
But  see  Garcie  v.  Sheldon,  3  Barb.  (N.  (N.  Y.)  337,  35  Am.  Dec.  624;  KcystoDC 
Y.)232;  Crumble  v.  Manhattan  R.  Co.,  Driller  Co.  v.  Worth,  117  N.  Car.  515; 
83  Hun  (N.  Y.)  I.  Smith    v.    Hicks,    108    N.    Car,    248; 

2.  Yates  z/.  Russell,  17  Johns.  ^N.  Y.)  Nissen  v.  Genesee  Gold  Min.  Co.,  104 
461 :  Bloore  v.  Potter,  9  Wend.  (N.  Y.)  N.  Car.  309;  Atkinson  v.  Whitehead, 
480;  Eau  Clairo  Fuel,  etc.,  Co.  v.  66  N.  Car.  296;  Blevins  v,  Morledge,  5 
Laycock,  92  Wis.  81.  Okla.   141;    Rhodes  v.   Russell,  32  S. 

ConBolidation  of  Aotionji  After  Consent. —  Car.  585,  10  S.  E.  Rep.  828;  Trenholin 

Where  a  party  consents  to  a  reference  v.    Morgan,  28  S.   Car.    268;   Wheeler 

and  afterwards  moves  to  consolidate  v.  Ralph,  4  Wash.  617;  U.  S.  v.  Rath- 

the  action    referred    with   another,   it  bone,  2  Paine  (U.  S.)  578. 
will  be  deemed  that  he  consents  that        Hecenity  to  Except  to  Beferee'i  Baport 

the  actions  as   consolidated  shall   be  —In    Keystone  Driller  Co.  v.  Worth, 

tried  before  the  referee,  and  the  court  117  N.  Car.  515,  it  was  held  that  even 

may  order    accordingly.     Eau  Claire  if  the  party  promptly  insists  upon  his 

Fuel,  etc.,  Co.  v,  Laycock,  92  Wis.  81,  right  to  a  trial  by  jury  and  causes  his 

in  which  case  the  court  cifgd  Little  John  objection  to  the  reference  to  be  entered 

V.  Regents,  71  Wis.  437.  of  record  he  may  still  waive  the  objec- 

8.  Maxfield  v,  Scott,  17  Vt.  634.  tion  by  failing  to  assert  it  in  his  excep- 

4.  Hix  V,  Sumner,  50  Me.  290.  tions   to   the  referee's   report.      Citing 

Other  Qneetioni  Waived.—  In  Water-  Harris  v.  Shaffer,  92  N.   Car.  30,  and 

man   v.   Connecticut,  etc..   Rivers   R.  Yelverton  v.  Coley,  loi  N.  Car.  248. 
Co.,  30  Vt.  610.  the  court  said:    '*A11        Michigan    Statute.  —  Under   2    How. 

questions  affecting  the  mere  form  of  Annot.  Stat.,  g  7378,  unless  a  jury  is 

the  suit,  and  all  questions  of  variance  demanded   within  ten    days  after  the 

merely,  between   the  declaration  and  cause  is  at  issue,  the  court  may  order 

proof,  are  considered  as  waived  by  the  a  compulsory  reference,  and  unless  a 

reference,  providing  it  sufficiently  ap-  jury  is  so  demanded,  the  court  may  of 

pears  that  the  matter  set   up  as  the  its  own  motion  make  the  reference  al- 

plaintiff's  ground  of   recovery  before  though  both   parties  do  not  desire  it. 

the  referee,  is  the  same  real  cause  of  Hollands  v.  Frazer,  (Mich.  1898)  75  N. 

action  for  which  he  sued."  W.  Rep.  886. 

6.  McKinney  v,  London,  (N.  Y.  City        7.  Robinson  v.  Nelson,  (Idaho  1895) 

Ct.  Gen.  T.)  18  Misc.  (N.  Y.)  564.  43  Pac.  Rep.  64;  Dexter  v.  Young,  40 

Sabseqiient  Demand  for  Jnry.  —  Neither  N.    H.   130;    Ferris  v.   Munn,   22   K. 

party  if  he  has  agreed  to  a  reference  J.   L.    161;    Keystone    Driller    Co.  v. 

can  afterwards  demand  a   jury  trial.  Worth,    117    N.   Car.    515;     Smith   v. 

Hewitt  V.  Egbert,  34  Iowa  485.  Hicks,  108  N.  Car.  248,  in  which  case 

990  Volume  XVII. 


▼olnntary  B«fcr«iiM  REFERENCES.  to  Befereo. 

rescind  the  rule  upon  good  cause  appearing  to  itself  or  shown  by 
a  party.  * 

7.  Recommittal  and  Additional  Orders  to  Beferee.  —  Where  a 
referee  is  appointed  by  consent  of  the  parties  and  refuses  to  pro- 
ceed the  parties  are  relegated  to  their  original  status  and  have 
the  right  to  consent  to  a  new  referee  or  to  demand  a  jury  trial.* 
But  where  the  statute  allows  a  reference  by  consent  only  and  a 
reference  is  ordered,  if  the  referee  performs  all  the  duties  imposed 
by  the  order  appointing  him,  upon  filing  his  report  his  duties 
are  at  an  end  and  without  the  consent  of  the  parties  the  court 
has  no  authority  to  order  a  rereference.' 

it  was  held  that  ordinarily  an  order  Thiesselin  v,  Rossett,  3  Abb.  Pr.  N.  S. 

of  reference  by  consent  will  not   be  (N.  Y.)  54. 

stricken  out  without  the*  consent  of  2.  Lecocq  v.  Pot  tier,  65  Hun  (N.  Y.) 
both  parties;  Perry  v.  Tupper,  77  N.  598,  in  which  case  the  court  cited  Em- 
Car.  413;  Jeffers  v,  Hazen,  6g  Vt.  456,  met  v.  Bowers,  (N.  Y.  Super.  Ct.  Spec, 
holding  thai  a  party  cannot  revoke  the  T.)  23  How.  Pr.  (N.  Y.)  300.  See  also 
reference  and  discharge  the  rule  until  Maicas  v.  Leony,  IT3  N.  Y.  621,  22  N. 
the  time  for  making  the  report  has  Y.  St.  Rep.  149,  and  Jeffers  r.  Hazen, 
expired.  69  Vt.  456,  in  which  latter  case  it  was 

1.  Dexter  v.  Young,  40  N.  H.  130;  held  that  when  the  time  for  making 

Ferris  v.  Munn,  22  N.  J.  L.  161.  the  report  has  elapsed  and  no  report 

Hew  York  Statute. — Code  Civ.  Pro.  has  been  made  a  party  cannot  be  com- 

N.  Y..  §1019,  provides  that  the  referee's  pelled   to  submit  to  a  new  reference 

written  report  must  be  filed  with  the  and  may  discharge  the  rule  if  he  so 

clerk  or  delivered  to  the  attorney  for  desires.     But  see  Robinson  v.  Nelson, 

one   of   the   parlies  within  sixty  days  (Idaho  1895)  43  Pac.  Rep.  64,  in  which 

from  the  time  the  cause  is  finallv  sub-  case  the  court  held  that  where  the  ref- 

mitted  and  that  otherwise  either  party  eree  fails  to  obey  the  order  appointing 

may  before  it  is  filed  or  delivered  serve  him  no  further  consent  is  necessary  to 

notice  upon  the  attorney  for  the  ad-  give  the  court  jurisdiction  to  compel 

verse  party  that  he  elects  to  end  the  the  referee  to  perform  his  duties,  and 

reference.     Douglas  v.  Smith,  65  Hun  ciUJ htn  v.  Coleman,  ti  Kan.  460,  and 

(N.  Y.)  II,  in  which  case  it  was  held  Smith  v,  Warner,  14  Mich.  158. 

that  a  delivery  of  the  report  upon  an  8.  Daverkosen  v.  Kelley,  43  Cal.  477; 

assurance  that  it  shall  not  be  filed  until  Robinson    v.   Nelson,  (Idaho  1895)43 

the  referee's  fees  have  been  paid  is  a  Pac.  Rep.  64.     But  see  Park  v,  Mighell, 

qualified  delivery,  if  it  is  a  delivery  at  7  Wash.  304,  holding  that  a  waiver  of 

all,  and  is  not  sufficient  to  take  away  a  right  to  trial  by  jury  holds  good  for 

the  right  to  terminate  the  reference;  the  purposes  of  a  hearing  before  the 

O'Neill  V,  Howe,  16  Daly  (N.  Y.)  181,  referee  when  the  cause  is  recommitted 

in  which  case  it  was  held  that  the  no-  to  him. 

tice  of  an  intention  to  terminate  the  Hew  York  Statute.  —  Code  Civ.  Pro. 
reference  must  be  served  before  the  re-  N.  Y.,  §  loii,  as  amended  provides 
port  is  actually  filed,  even  though  the  that  where  the  parties  consent  to  a 
report  is  filed  after  the  expiration  of  the  reference,  if  the  referee  named  in  the 
sixty  days;  Patterson  v,  Knapp,  (Supm.  stipulation  refuses  to  serve  or  if  a  new 
Cl.  Gen.  T.)  24  Civ.  Pro.  (N.  Y.)  251,  trial  is  granted,  the  court  must  appoint 
in  which  case  it  was  held  that  an  ex-  another  referee  unless  the  stipulation 
tension  of  the  referee's  time  for  a  defi-  expressly  provides  otherwise.  Maicas 
nite  period  does  not  operate  to  extend  v,  Leony,  113  N.  Y.  619,  22  N.  Y.  St. 
the  time  indefinitely,  or  put  it  beyond  Rep.  140,  in  which  case  it  was  held 
the  power  of  a  party  to  terminate  the  that  where  the  trial  of  the  issues  re- 
reference  in  case  the  referee  fails  to  act  ferred  is  not  completed  by  the  referee 
within  the  time  stipulated.  See  also  and  his  findings  are  imperfect  the  case 
Birdseye  v.  Goddard,  17  N.  Y.  Wkly.  should  not  be  sent  to  another  referee 
Dig.  228,  which  case  was  n'/^^  in  Doug-  but  the  uncompleted  trial  should  be 
las  V.  Smith,  65  Huo  (N.  Y.)  11,  and  continued    before    the    same    referee; 
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TI  Whbh  Compulsory  Betebeuge  to  Refkrike  Pbofer— L 

Statutory  Authority  to  Order  Refereuoe.  —  It  is  well  settled  that  in 
actions  at  law  the  court  has  no  power  to  order  a  reference  without 
the  consent  of  the  parties,  except  such  as  is  derived  from  stat- 
utes ;  *  consequently  a  reference  will  not  be  ordered  in  a  case 
which  does  not  come  within  the  statute,^  even  though  a  reference 

Mitchell  V.  White  Plains,  9  N.  Y.  App.  excepted  to,  and  the  issues  involved  in 

Div.  258,  in  which  case  the  court  ated  the  exceptions  are  tried  by  a  jury,  if 

Catlin  V.  Adirondaclc  Co.,  81  N.  Y.  379,  the  court  orders  a  reference  unneces- 

Sktid  distinguished  IA2AZSL%  V,  Leony,  ZI3  sarily,  the  error  is  harmless.    Loomis 

N.  Y,  619,  22  N.  Y.  St.  Rep.  149.     See  v.  Stuart,  (Tex.  Civ.  App.  1893)  24  S. 

also  Lennon  v.  Smith,  (C.  PI.  Spec.  T.)  W.  Rep.  1078. 

22  Civ.  Pro.  (N.  Y.)  22;  Carter  v.  Wal-        2.  Per  Becic,  C.  J.,  in  Terpeniog  v. 

lace,  (County  Ct.)  3  How.  Pr.  N.  S  (N.  Holton,  9  Colo.  306.    See  also  Alford 

Y.)  354.     Likewise  see  Masten  v.  Bud-  v,  Buford,  etc..  Implement  Co.,  7  Kan. 

ington,  18   Hun  (N.  Y.)  105,  in  which  App.  754;  Cr&ve  Cceur  Lake  Ice  Co.  v. 

case   the    referees  were  agreed   upon  Tamm,  138  Mo.  385. 
under  2  Rev.  Stat.  N.  Y.,  p.  89,  %  37.  BafisraiGe  of  Aotions  AriilBg  upoiiKo- 

1.  Colorado,  —  Terpening  v.  Holton,  tlons.  —  In  New  York  the  court  upon  a 

9  Colo.  306.  practice  motion  has  no  power  to  make 

Kansas.  —  Alford    v.    Buford,    etc.,  an  order  of  reference  to  hear  and  de- 
Implement  Co.,  7  Kan.  App.  754.  termine.     The  only  order  which  can 

Missouri,  —  Creve   Coeur    Lake    let  be  made  is  one  directing  a  referee  to 

Co.  V.  Tamm,  138  Mo.  385;    Caulk  v.  take  testimony  and   report  the  same 

Blyth,    55    Mo.    293;     Caruth-Byrnes  with  his  opinion.     Matter  of  Lord,  81 

Hardware  Co.  v.  Wolter,  91  Mo.  484;  Hun  (N.  Y.)  590. 
Martin  v.  Hall,  26  Mo.  386.  In    Extraordinary    Cases,  ^  A.  rcfer- 

AVttr  Jersey,  —  American  Saw  Co.  v,  ence    under    Code  Civ.    Pro.   N.  Y., 

Trenton  First  Nat.  Bank,  58  N.  J.  L.  §  1015,  in  respect  to  disputed  questions 

438.  of  fact  arising  upon  a  motion,  should 

New  York,  —  Camp  v,  Ingersoll,  86  be  ordered  in  extraordinary  cases  only. 

N.  Y.  433;  Jacquelin  v,  Manhattan  R.  It  should  only  be  resorted  to  when  such 

Co.,  (N.  Y.  Super.  Ct.  Gen.  T.)  12  Misc.  a  reference  is  absolutely  necessary  to 

(N.    Y.)    330;     Peabody    v,     Cortada,  determine  questions  of  fact  which  are 

(Supm.  Ct.  Gen.  T.)  50  N.  Y.  St.  Rep.  of  vital  importance.     Wamsley  v,  Hor- 

743.  ton,  68  Hun  (N.  Y.)  549. 

Pennsylvania.  —  Stranahan  v,  Strana-         On  a  Motion  to  Dissolve  an  Attachment 

han,  146  Pa.  St.  44;  Reed  v.  Long,  10  where  affidavits  are  produced  upon  the 

Pa.  Co.  Ct.  253.  question  whether  the  defendant  is  a 

South    Carolina.  —  Wilson    v.   York  resident  of  the  state,  the  court  should 

Tp.,  43  S.  Car.  299;  Smith  v,  Bryce,  17  decide  the  motion  upon  the  papers  be- 

S.  Car.  538.  fore  it,  and  should  not  order  a  refer- 

South  Dakota,  —  Betts  v.  Letcher,  z  ence  except  in  extreme  cases.    Wood- 

S.  Dak.  182.  ward  v,  Musgrave,  14  N.  Y.  App.  Div. 

IVisconsin,  —  Mead    r.     Walker,    17  291.     But  in  Nichtauser  v,  Lehmann, 

Wis.  189.  (N.  Y,  City  Ct.  Gen.  T.)  15  Misc.  (N. 

United  States,  —  Field    v,    Schell,  4  Y.)  447,  it  was  held  that  on  a  motion  to 

Blatchf.  (U.  S.)  435;  Howe  Mach.  Co.  vacate  an  attachment  the  court  has  the 

V.  Edwards,  15  Blatchf.  (U.  S.)  402;  U.  right  under    Code    Civ.    Pro.   N.  Y., 

S.  v.  Rathbone,  2  Paine  (U.  S.)  578.  g  3172,  to  refer  disputed  questions  of 

In  Steck  v.  Colorado  Fuel,  etc.,  Co.,  fact  to  a  referee  for  his  determination. 
142  N.   Y.  236,  Earl,  J.,  said:  "  I  can         Suggestion  that  Action  Is  Fictitious,-^ 

safely  assert  that  prior  to  the  Revised  Where  members  of  the  bar  interpose 

Statutes  there  is  no  record  in  any  book  an  objection  that  an  action  pendingbe- 

of  any  cause    compulsorily    referred  fore  the  court  is  a  fictitious  litigation, 

where  the  complaint  stated  a  disputed  contrived  and  presented  to  procure  an 

cause  of  action  not  involving  the  ex-  adjudication  of  a  question  not  actually 

amination  of  a  long  account."  in  controversy  between  the  parties,  the 

Harmlesi  Error.  —  In  Texas^  in  which  court  may  order  a  reference  to  deter- 

state  a  report  is  not  conclusive  if  it  is  mine  whether  or  not  the  litigation  is 
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would  be  for  the  convenience  of  the  parties,  and  it  would  be 
tedious  and  impracticable  to  try  the  case  with  a  judge  and  jury.* 

Aotions  to  BecoTor  Damagoo.  —  An  action  to  recover  unliquidated 
damages  for  the  violation  of  a  contract  is  not  referable  although 
there  are  different  items  of  alleged  damage,*  nor  is  an  action  to 
recover  damages  arising  from  the  alleged  negligence  or  want  of 
skill  of  an  attorney  referable.' 

Wliero  a  Boferonoo  la  Improperly  Orderod  against  the  consent  of  a  party 
in  a  case  which  is  not  embraced  by  the  statute,  no  valid  judg- 
ment can  be  rendered  or  entered  upon  the  report ;  **  and  it  has 
been  said  that  such  a  reference  imposes  no  obligation  upon  either 
party  to  observe  the  order  or  to  attend  before  the  referee,  and 
that  the  rights  of  parties  who  decline  to  appear  before  the  referee 
are  in  no  wise  prejudiced.* 

In  Aetion  of  Equlublo  Hatnro.  —  It  would  seem  that  in  those  states 
in  which  codes  have  been  adopted,  and  the  distinction  between 
legal  and  equitable  actions  has  been  abolished,  the  court  has  no 
authority  to  order  a  compulsory  reference  unless  it  is  found  in 
the  code,  even  in  an  action  which  is  of  an  equitable  nature.* 

In  United  Sutae  Conrtf.  —  Since  Congress  has  never  authorized  the 
courts  of  the  United  States  to  order  compulsory  references,  and 
the  Constitution  of  the  United  States  guarantees  a  trial  by  jury 

fictitious.    Judson  «/.  Flushing  Jockey  Items  ofalleged  damage,  to  be  recovered 

Clab,  rC.  PI.  Gen.  T.)  14  Misc.  (N.  Y.)  from  defendant  by  reason  of  its  viola- 

350.  tion  of  the  contract,  and  they  do  not 

1.  Camp  V.  Ingersoll,  86  N.  Y.  433,  make  the  action  one  involving  the  ex- 

in  which  case  it  was  held  that  a  refer-  amination  of  a  long  account,  as  that 

ence  will  not  be  ordered  against  the  expression  is  used  in  the  statute  as 

consent  of  a  party  unless  it  is  expressly  to  references.*'     Citing   Untermyer  t^. 

authorized  by  statute,  even  though  a  Beinhauer,   105  N.  Y.  521,  and  Camp 

reference  would  be  within  the  spirit  of  v,  Ingersoll,  86  N.  Y.  433. 

the  statute.  8.  Hofifman  v.  Sparling,  12  Hun  (N. 

8.  Johnson  v,  Atlantic  Ave.  R.  Co.,  Y.)  83. 
139  N.  Y.  449,  in  which  case  the  com-  4.  Terpening  v.  Holton,  <f  Colo.  306, 
plaint  alleged  that  in  order  to  enable  in  which  case  the  court  ated  Bonner 
the  plaintiffs  to  fulfil  their  contract  it  v.  McPhail,  31  Barb.  (N.  Y.)  106,  and 
was  necessary  for  them  to  expend  Scudder  v.  Snow,  (Supm.  Ct.  Spec.  T.) 
large  sums  of  money  in  the  purchase  29  How.  Pr.  (N.  Y.)  95. 
of  real  estate,  machinery,  cars,  horses,  6.  Joinder  of  Caniee  —  Om  Hot  Bofor- 
hiring  employees  and  other  expenses  able.  —  Where  dififerent  causes  of  ac- 
of  construction  for  said  railroad,  and  tion  although  embraced  in  one  count, 
that  by  reason  of  defendant's  breach  are  distinct  and  separate,  and  one  of 
of  the  agreement  and  its  failure  to  ob-  them  is  not  referable,  a  compulsory 
tain  the  consents  spoken  of  in  the  con-  reference  should  not  be  ordered.  Pea- 
tract,  the  enterprise  contemplated  by  body  v.  Cortada,  (Supm.  Ct.  Gen.  T.) 
the  agreement  became  abortive  to  the  50  N.  Y.  St.  Rep.  743,  which  case  was 
plaintiff's  damage  in  the  sum  of  distinguished  in  McKinney  v,  Lx>ndon, 
$300,000.  The  court  said:  "  Whether  (N.  Y.  City  Ct.  Gen.  T.)  18  Misc.  (N. 
these  various  amounts  so  expended  are  Y.)  564. 

valid  claims  and  furnish  the  true  rule  6.  Camp  v.  Ingersoll,  86  N.  Y.  433. 
of  damages  to  be  applied  in  this  case  But  compare  Commercial  Bank  v.  Mc- 
a^^ainst  the  defendant  on  account  of  its  Auliffe,  92  Wis.  242,  in  which  case  it 
violation  of  the  contract  need  not  now  was  held  that  where  in  a  special  pro- 
be decided  or  discussed.  In  no  event  ceeding  the  court  exercises  its  inherent 
are  they  anything  more  than  different  powers  as  a  court  of  chancery  of  gea« 
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in  suits  at  common  law  where  the  value  in  controversy  shall 
exceed  twenty  dollars,  compulsory  references  in  actions  at  law  are 
unknown  in  those  courts.* 

2.  Conititutionality  of  Statutes — a.  Actions  of  Equitable 
Nature.  —  It  is  well  settled  that  if  the  action  is  equitable  in  its 
nature,  and  is  one  of  which,  in  a  jurisdiction  where  law  and 
equity  are  administered  in  separate  courts,  a  court  of  equity 
would  take  cognizance,  a  statute  authorizing  a  compulsory  refer- 
ence is  constitutional;  for  in  such  cases  at  the  time  of  the  adop- 
tion of  the  constitution  there  was  no  absolute  right  of  trial  by 
jury,* 

b.  Actions  at  Law.  —  According  to  the  weight  of  authority, 
in  an  ordinary  action  at  law  a  compulsory  reference  cannot  be 
ordered,  because  to  do  so  would  be  to  deprive  the  party  who 
does  not  consent  to  the  reference,  of  his  constitutional  right  to  a 
trial  by  jury;  but  it  is  very  well  settled  that  a  compulsory  refer- 
ence may  be  ordered  in  a  case  such  as  was  referable  before  the 
adoption  of  the  constitution.*     In  some  jurisdictions,  however, 

eral  jurisdiction,  it  may  order  a  refer-  Car.    169;    Bouland   v,   Carpia,  27  S. 

ence  independently  of  any  authority  to  Car.  235. 

do  so  conferred  by  statute.  IVashington.  —  Wheeler  v,  Ralph,  4 

1.  Field  V.  Schell,  4  Blatchf.  (U.  S.)  Wash.  617. 

435,  in  which  case  Nelson,  J.,  declared  Where  the  Defendant  Sets  Vp  taSqiii- 

that  he  had  never  known  a  reference  table   Defense    and    brings  before  the 

in  a  United  States  court  in  an  action  at  court  matters  outside  of  the  scope  of  a 

common  law.     See  also  U.  S.  v.  Rath-  proceeding    on    the    law    side  of  the 

bone,  2  Paine  (U.  S.)  578,  in  which  case  court,  it  becomes  as   much  a  cause  in 

Thompson,  J.,  declared  that  although  equity  as  if  he  had  instituted  a  separate 

references   might    be    convenient,    he  proceeding  for  equitable  relief,  and  he 

had  never  been  able  to  find  any  sane-  cannot  complain  that  he  has  been  de- 

tlon  for  them;  Howe  Mach.  Co.  v,  Ed-  prived  of  his  right  to  a  trial  by  jury, 

wards,   15  Blatchf.  (U.  S.)  402.    And  Mackenzie  v.  Flannery,  90  Ga.  590. 

see  St.  Paul,  etc.,  R.  Co.  v,  Gardner,  8.  California.  —  Grim   v.   Norris,  19 

19  Minn.  132.  Cal.    140;    Smith   v.    Rowe,  4  Cal.  6; 

8.  California. — Grim   v.   Norris,   19  Smith  if.  Polack,  2  Cal.  92;  Benham  v.  ' 

Cal.  140,  79  Am.  Dec.  so6;  Williams  v,  Rowe,  2  Cal.  261. 

Benton,  24  Cal.  424;  Jones  v,  Gardner,  Florida,  —  Lavey  v.  Doig,  25  Fla.6ii. 

57  Cal.  641.  loTDa.  —  District    Tp.    v.   BuUes,  69 

.   Illinois.  —  Mossv.  McCall,  75  111.  190;  Iowa  525;    Burt  v,  Harrah,  65  Iowa 

Patten  9.  Patten,  75  111.  446.  643;    Blair    Town    Lot,    etc.,    Co.   v. 

Iowa.  —  State  </.  Orwig,  25  Iowa  280;  Walker,    50    Iowa    376;    McMartin  v. 

Burt  V.  Harrah,  65  Iowa  643.  Bingham,  27  Iowa  234. 

Massachusetts.  —  Topliff  v.  Jackson,  Minnesota.  —  Bond   v.   Welcome,  61 

12  Gray  (Mass.)  565.  Minn.   43;    St.   Paul,   etc.,   R.  Co.  v. 

Minnesota.  —  Bond   v.   Welcome,  61  Gardner,  19  Minn.  132.     See  also  Fair 

Minn.  43;   Fair  z'.  Stickney  Farm  Co.,  r.  Stickney  Farm  Co.,  35  Minn.  380; 

35  Minn.  380;  St.  Paul,  etc.,  R.  Co.  v.  Whallon  v.  Bancroft,  4  Minn.  109. 

Gardner,  19  Minn.  132.  Missouri. — Creve  Coeur  Lake  Ice  Co. 

Nebraska.  —  Mills  v.  Miller,  3  Neb.  87.  v.  Tamm,   138  Mo.  385,  which  case  it 

New  Hampshire.  —  Perkins  v.  Scott,  would  seem  militates  against  the  pro- 

57  N.  H.  55;  Bellow  v.  Bellow,  58  N.  priety  of  ordering  a  reference  in  a  case 

H.  60.  in  which  it  was  not  proper  to  order  a 

New  York.  —  Camp  v.  IngersoU,  86  reference  prior  to  the  adoption  of  the 

N.  Y.  433.  constitution.     But  sec  Edwardson  v. 

5iouth  Carolina.  —  Green  v.  Green,  50  Garnhart,  56  Mo.  81 ;  Shepard  v.  State 

S.  Car.  514:  Ferguson  t/,  Harrison,  34  S.  Bank,  15  Mo.  143. 
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it  has  been  held  that  compulsory  references  are  constitutional,* 

and  it  would  seem  that  in  an  action  at  law  which  involves  the 
settlement  of  a  long  and  complicated  account,  a  reference  can  be 

ordered  without  the  consent  of  the  parties  without  violating  the 
constitution,  because  prior  to  the  adoption  of  the  constitution  it 
was  the  practice  to  order  a  reference  in  such  actions.* 

Nebraska.  —  Kuhl  ».  Pierce  County.  Texas.  —  Hunt    v,    Ullibari,     (Tex. 

44  Neb.  584:  Kinkaid  r.Hiatt,  24  Neb.  Civ.   App.    1896)  35   S.  W.   Rep.  298; 

562;  Lamaster  v.  Scofield,  5  Neb.  148;  Bupp  v,  O'Connor,   i  Tex.  Civ,  App. 

Mills  V,  Miller.  3  Neb.  87.  328.  in  which  cases  it  was  held  that  a 

New  Jersey,  —  American  Saw  Co.  v,  reference  cannot  deprive  a  litigant  of 

Trenton  First  Nat.  Bank.  58  N.  J.  L.  his  right  to  have  a  jury  pass  upon  any 

438;  Tunison  v.  Snover,  56  N.  J.  L.  41.  and  all  questions  of  fact,  and  that  when 

New      York, — AUentown      Rolling  the  report  is  excepted  to,  the  court  may 

Mills  V.  Dwyer.  26  N.  Y.  App.  Div.  and  should  submit  the  disputed  ques- 

loi.  in  which  case  it  was  held  on  the  tions  of  fact  to  a  jury, 

authority  of  Steck  v.  Colorado  Fuel.  Vermont,  —  Plimpton  v,  Somerset,  33 

etc.,  Co.,  142  N.  Y.  236,  that  if  the  ac-  Vt.  283. 

tion  is  one  in  which  prior  to  1777  the  In  Oeorgia,  when  a  compulsory  ref- 
parties  would  have  had  the  absolute  erence  is  ordered  in  a  proceeding  on 
right  to  a  trial  by  jury,  no  compulsory  the  law  side  of  the  court,  the  parties 
reference  can  be  ordered.  But  the  de-  are  entitled  to  have  the  issues  of  fact 
cisions  in  this  state  have  not  been  uni-  passed  upon  by  a  jury.  Hudson  t/.  Hud- 
form,  and  the  question  is  one  which  son,  98  Ga.  147 ;  Mackenzie  v.  Flan- 
has  been  much  discussed.  Among  the  nery,  90  Ga.  59c;  Poullain  v,  Brown^ 
cases  in  which  the  question  has  arisen  80  Ga.  30. 

are  the  following:     Sands  v,  Kimbark,  The  Jury  May  Reach  a  Different  Con- 

27  N.  Y.  147;  Sands  v,  Harvey.  4  Abb.  elusion  from  the  auditor  upon  the  same 

App.  Dec.  (N.  Y.)  147;  Sands  v.  Till-  evidence,  and  it  is  not  necessary  that 

inghast.  (Supm.  Ct.  Gen.  T.)  24  How.  there  should  be  newly  discovered  evi- 

Pr.  (N.  Y.)  437;    Lee  v,  Tillotson,  24  dence  to  authorize  a  different  finding. 

Wend.  (N.  Y.)  337,  35  Am.   Dec.  624;  Culver  v.  Hood.  97  Ga.  550. 

Shepard  v,  Eddy.  (Supm.  Ct.  Gen.  T.)  1.  Huston   v.    Wads  worth,   5    Colo. 

15  Civ.  Pro.  (N.  Y.)  403;  Van  Marter  v,  213;    Williams  v.  Elliott.  17  Kan.  523; 

Hotchkiss,  4  Abb.  App.   Dec.  (N.  Y.)  Galbraith  v,  McCormick,  23  Kan.  706; 

484,  I  Keyes  (N.  Y.)  585.  Tribou  v,  Strowbridge,  7  Oregon  156. 

North  Carolina,  —  Wilson  v,  Feath-  8.  Sargent  v,  Putnam,  58  N.  H.  182; 

erstone,  120  N.  Car.  446,  holding  that  Copp  v.  Henniker,  55  N.   H.   179,  20 

each  party  has  a  constitutional  right  to  Am.  Rep.  194;    American  Saw  Co.  v, 

a  trial  by  iury,  and  that  where  a  com-  Trenton  First  Nat.   Bank,  58  N.  J.  L. 

pnlsory  reference  is  ordered,  each  party  438;    Norton  v,  Rooker,   i  Pin.  (Wis.) 

may  except  to  the  referee's  findings  of  195;     Monitor    Iron    Works    Co.     v. 

fact  and  demand  a  trial  by  jury.     But  Ketchum,    47    Wis.     177;     Cairns    v, 

see  Leak  v.  Covington.  87  N.  Car  501;  O'Bleness,  40  Wis.  469;  Dane  County 

Klutts  V,  McKenzie.  65  N.  Car.  102.  v.   Dunning,   20  Wis.   210;     Mead    v, 

C?>4j^.  —  Johnson  v,  Wallace,  7  Ohio  Walker,  17  Wis.  189;    Stilwell  v,  Kel- 

(pt.  ii.)  62.     See  also  Averill  Coal,  etc..  logg.  14  Wis.  461;  Gaston  v,  Babcock, 

Co.  V,  Verner,  22  Ohio  St.  372.     But  6  Wis.  506. 

see    Stanley    v.    Cincinnati,    i    Cine.  Contiiiiiaiioe  of  Prior  Bight   to    Jnry 

Super.  Ct.  Rep.  69.  wherein  it  was  held  Trial. —  In  Edwardson  v.  Garnhart,  56 

that  since  the  adoption  of  the  code  Mo.  81.  Vories,  J.,  said:    "  It  is  not  to 

which  entitles  the  parties  to  both  legal  be  presumed  that  the  provision  of  the 

and  equitable  remedies,  a  compulsory  constitution  relied  on.  was  intended  to 

reference  may  be  ordered  in  an  action  change  the  law  as  it  then  existed  and 

at  law  which  involves  long  and  intri-  had  been  practiced  on  in  the  state  for 

cate  accounts.  a  quarter  of  a  century;   the  object  of 

South    Carolina,  "^  Wilson    v,    York  the  framers  of  the  constitution  must 

Tp.,  43  S.  Car.  299;  De  Walt  v,  Kinard.  have  been  to  preserve  the  right  of  trial 

19  S.  Car.  286.     See  also  Anderson  v,  by  jury,  as  it  then  existed  and  had 

O'Donnell,  29  S.  Car.  355.  been  practiced  in  the  state,  and  not  to 
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BofiareiiM  to  Take  Evidenoo  Only.  —  It  has  been  held  that  a  com- 
pulsory order  of  reference  in  an  action  at  law  is  unconstitutional 
as  depriving  the  parties  of  the  right  to  a  trial  by  jury  although 
the  order  simply  provides  for  the  taking  of  evidence  upon  which 
the  case  may  afterwards  be  submitted  to  a  jury.* 

8.  Actions  Involving  Aoconnts  —  a.  Statutory  Provisions.  — 
Under  the  statutes  of  the  various  states  in  which  references  are 
allowed,  a  compulsory  reference  is  granted  as  a  rule  where  long 
accounts  are  involved  and  no  difficult  question  of  law  arises.' 

establish  a  new  rule  of  practice  on  that  New   York,  —  Spence  v,  Simis,  137 

subject."    See  also  to  the  same  effect  N.  Y.  617,  51  N.Y.St.  Rep.  167;  John- 

Wentzville  Tobacco  Co.  v.  Walker,  123  son  v.  Atlantic  Ave.  R.  Co.,  139  N.  Y. 

Mo.  662;  Creve  Coeur  Lake  Ice  Co.  v,  449;    Untermyer  v.  Beinhauer,  105  N. 

Tainm,  138  Mo.  385,  in  which  case  the  Y.  521;    Camp  v,  Ingersoli,  86  N.  Y. 

foregoing  language    was  quoted  with  433;  Doyle  v.  Metropolitan  El.  R.  Co., 

approval;  Allentown  Rolling  Mills  v,  136N.  Y.  505;  Randall  v.  Sherman,  131 

Dwyer,  26  N.  Y.  App.  Div.  loi;  Steck  N.    Y.   669,    43   N.   Y.   St.    Rep.  933; 

V.  Colorado  Fuel.  etc..  Co.,  142  N.  Y.  Thayer  ».  McNaughton,  117  N.  Y.  iii; 

236;  Lee  V.  Tillotson.  24  Wend.  (N.  Y.)  Empire  State  Telephone,  etc.,  Co.  v. 

337;   Sands  v,  Kimbark,  27  N.  Y.  147;  Bickford,  142  N.  Y.  224;    Morrison  p. 

Monitor  Iron  Works  Co.  v,  Ketchum,  Van  Benthuysen,  103  N.  Y.  675;  Hib^ 

47  Wis.  177;   Cairns  v.  O'Bleness,  40  bard  v.  Commercial  Alliance  L.  los. 

Wis.  469;  Mead  v.  Walker,  17  Wis.  189.  Co.,  (N.  Y.  Super.  Ct.  Gen.  T.)  4  Misc. 

1.  Wilson   V.   York  Tp.,  43  S.  Car.  (N.  Y.)  422,  141  N.  Y.  549;  Cassidy  v, 

299.  in  which  case  the  court  cited  De  McFarland,  139  N.  Y.  201;    Feeter  v. 

Walt  V.  Kinard,  19  S.  Car.  286.     Com-  Arkenburgh,  147  N.  Y.  237;    Randall 

pare  Wilson   r.   Featherstone,   120  N.  v.  Sherman,  131  N.  Y.  669, 43  N.  Y.  Sl 

Car.  446;    Bupp  v,  O'Connor,   i  Tex.  Rep.  923;  Estes  v.  Dean,  i  N.  Y.  App. 

Civ.  App.  328,  and  Hunt  v,  Ullibari,  Div.  34;    Hoar  v.  Wallace,  24  N.  Y. 

(Tex.  Civ.  App.   1896)  35  S.  W.  Rep.  App.  Div.  161;    Hedges  v.  Methodist 

298,  in  which  cases  it  was  held  that  Protestant  Church,  23  N.  Y.  App.  Div. 

where  a  reference  is  made  in  an  action  347;   Richards  v.  Stokes,  i  N.  Y.  App. 

at  law  without  a  party's  consent,  he  is  Div.  305;   Abbott  v.  Corbin,  23  N.  Y. 

entitled  to  except  to  the  report,  and  to  App.  Div.  584;  Nicoll  v.  Haas,  5  N.  Y. 

have  questions  of  fact  involved  in  his  App.  Div.  206;  Alleniown  Rolling  Mills 

exceptions  submitted  to  a  jury.  r.  Dwyer,  26  N.  Y.  App.  Div.  loi;  Mc* 

8.  California,  —  Clarkson    v.    Hoyt,  Aleer  v.  Sinnott,  30  N.  Y.  App.  Div. 

(Cal.  1894)  36  Pac.  Rep.  382;  Williams  318;   Coit  v,  Goodhart,  5  N.  Y.  App. 

V.  Benton,  24  Cal.  425.  Div.  115;    Hilton  v.  Hughes,  5  N.  Y. 

Florida,  —  Moulie  v,  Hughes,  28  Fla.  App.  Div.  226;    Weber  v,  Heam,  7  N. 

617;  St.  Johns,  etc.,  R.  Co.  v.  Ransom,  Y.  App.  Div.  306;    Irving  v,  Irving,  90 

33  Fla.  406.  Hun  (N.  Y.)  422;  Sage  v,  Shepard,  etc., 

Kansas,  —  Williams  v.  Elliott,  17  Lumber  Co..  76  Hun  (N.  Y.)  134;  Bar- 
Kan.  523;  Noble  V,  Dowell,  22  Kan.  nett  v,  Scribner,  78  Hun  (N.  Y.)  270; 
498;  Galbraith  v,  McCormick,  23  Kan.  National  Shoe,  etc..  Bank  v.  Baker.  90 
706.  Hun  (N.  Y.)  277;    Maxwell  v,  Cottle. 

Missouri  — Ittner  v,  St.  Louis  Ex-  72  Hun  (N.  Y.)  529;   Cochrane  Carpet 

position,    etc.,    Assoc.,    97    Mo.    561;  Co.  v.  Howells,  86  Hun  (N.  Y.)  243: 

Creve  Coeur  Lake  Ice  Co.  v,  Tamm,  Tooker  v.  Rinaldo,  11  Hun  (N.  Y.)  154; 

138  Mo.  385;  Kent  v,  Highleyman,  28  Hoffman  v.  Sparling,  12  Hun  (N.  \\ 

Mo.  App.  614.  83;   Fitch  V,  Volker,  etc.,  Mfg.  Co.,  70 

New  Hampshire,  —  Low  v.  Indepcnd-  Hun  (N.  Y.)  71;  Bensel  v.  Gait,  2  Hun 

ent  Christian  Soc.,  67  N.  H.  488;  Davis  (N.  Y.)  678.  5  Thomp.  &  C.  (N.  Y.)  186; 

V,  Dyer,  62  N.  H.  231;  Sargent  v.  Put-  Cauda  v.  Robbins.  (Supm.  Ct.  Gen.  T.) 

nam,  58  N.  H.  182.  28  N.  Y.  St.  Rep.  394;  Godfrey  r.  WiL 

New  Jersey.  —  American  Saw  Co.  v.  liamsbargh  Clly  F.   Ins.  Co.,  (N.  Y. 

Trenton  First  Nat.  Bank,  ^  N.  J.  L.  Super.  Ct.  Spec.  T.)  12  Abb.  Pr.  N.  S 

438.  (N.  Y.)  250.     See  also  Dickinaoo  v. 
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*.  What  Constitutes  Account.  —  The  account  contem- 
plated by  the  statute  is  an  account  in  the  ordinary  legal  accepta- 
tion of  that  term,  i.  e.,  charges  and  credits  between  the  parties.^ 

Aft«r  Mtkmaflit  of  Aooountt.  —  After  the  parties  have  settled  their 
accounts  and  one  of  them  has  given  the  other  his  note  for  the 
balance  which  he  owes,  a  reference  is  not  proper  in  an  action 
on  such  note.* 

c.  Long  Account — (i)  In  General.  —  No  precise  rule  can  be 
stated  as  to  what  constitutes  a  long  account,  further  than  that  the 
several  items  of  account  must  be  so  numerous  that  they  cannot 
be  intelligently  investigated  and  adjusted  by  a  jury.'     When  the 

Mitchell,  (Supm.  Ct.  Gen.  T.)  19  Abb.  Assoc,  97  Mo.  561;  Chambers  v.  Ap- 

Pr.  (N.  Y.)  286;  Hatch  v.  Wolfe.  (C.  PI.  pleton,  84  N.  Y.  649;  Chicago,  etc.,  R. 

Gen.  T.)  i  Abb.  Pr.  N.  S.  (N.  Y.)  77;  Co.   v,  Faist,  87  Wis.  360;    American 

Thomas  v,  Reab,  6  Wend.  (N.  Y.)  503;  Saw  Co.  v,  Trenton  First  Nat.  Bank, 

Jackson  v,  De  Forest,  (Supm.  Ct.  Spec.  58  N.  J.  L.  438,   in   which  last  case 

T.)  14  How.  Pr.  (N.  Y.)  81 ;  Holmes  v.  Beasley,  C.   1.,   said  that  the  statute 

Bennett,  (Supm.  Ct.  Gen.  T.)  28  How.  does  not  include  every  affair  that  in 

Pr.   (N.   Y.)  289;    Townsend  v.  Hen-  common  parlance  is  called  an  account, 

dricks,  (Ct.  App.)  40  How.  Pr.  (N.  Y.)  but  only  such  transactions  as  are  com- 

143.  prised  within  the  term  ''account"  in 

North  Carolina.  —  Klutts  v.  McKen-  its  legal  signification. 
zie,  65  N.  Car.  102;  Woody  v.  Brooks,        8.  Clarkson  v.  Hoyt,  (Cal.  1894)  36 

102  N.  Car.  334.  Pac.  Rep.  382. 

Oregon,  —  McDonald    v.     American        Aoooonti  Stated.  —  A  compulsory  ref- 

Mortg.  Co.,  17  Oregon  626;   Craig  v.  erence  will  not  be  ordered  where  there 

California  Vineyard  Co.,  30  Oregon  43.  has  been  an  account  stated.     Baker  v. 

South  Carolina,  —  McCrady  v.  Jones,  Walsh,  9  N.  Y.  Wkly.  Dig.  18;  Rowell 

36  S.  Car.  136.  V.  Giles,  (N.  Y.  Super.  Ct.  Spec.  T.)  53 

South    Dakota,  —  Belcher    v.    Grant  How.  Pr.  (N.  Y.)  244;  Marsen  v.  Phila- 

County,  9  S.  Dak.  82.  delphia  Arch  Iron  Co.,  i  N.  Y.  L.  Bui. 

Wisconsin,  —  Chicago,   etc.,    R.   Co.  20.     See  also  Day  t/.  Jameson,  49  N.  Y. 

V.  Faist,  87  Wis.  360;  Caiins  v,  O'Blen-  Super.  Ct.  373. 

688,40  Wis.  469;  Little  John  z^.  Regents,        S.  Low    v.    Independent    Christian 

71   Wis.  437;    Lyle  v,  Esser,  98   Wis.  Soc.,67N.  H.  488;  Dovle  v.  MetropoU- 

234;  Briggf  V,  Hiles,  79  Wis.  571;  Sut-  tan  El.  R.  Co.,  136  N.  Y.  505;  Spence  v, 

ton  V.  Wegner,  74  Wis.  347;  Turner  v,  Simis,  137  N.  Y.  617,  51  N.  Y.  St.  Rep. 

Nachtsheim.  71  Wis.  16;  La  Coursler  t/.  167;    Abbott  v,  Corbin,  22  N.  Y.  App. 

Russell,  82  Wis.  265.  Div.  584;  Betcher  v.  Grant  County,  9 

1.  McMaster   v.   Booth,  (Supm.   Ct.  S.  Dak.  82. 
Spec.  T.)  3  Code  Rep.  (N.  Y.)  111,4        Action  to  Enforoe  Meohanlo's  Lien.  —  If 

How.   Pr.  (N.  Y.)  427,  in  which  case  a  long  account  is  involved  in  an  action 

Barculo,  J.,  said:  "As  I  understand  the  to  enforce  a  mechanic's  lien,  a  compul- 

meaning  of  that  term,  I  should  define  sory  reference  may  be  ordered.    Tooker 

an  account   to   be  a  computation    or  z^.  Rinaldo,  11  Hun  (N.  Y.)  154;  Weber 

statement  of  debts  and  credits  arising  v.  Hearn,  7  N.  Y.  App.   Div.  306,  in 

outof  personal  property  bought  or  sold,  which  latter  case  it  appeared  that  an 

services  rendered,  material  furnished,  examination  of  a  long  account  would 

and  the  use  of  property  hired  and  re-  be  necessary  and  a  compulsory  refer* 

turned.     If  an  account  does  not  fall  ence  was  ordered,  although  there  were 

within  this  definition,  it  is  not  an  ac-  issues  of  fact  involved  not  relating  to 

count  within  the  ordinary  legal  accep-  the  account. 

tatton  of    the    term,  and    cannot    be        In  Aetions  on  Insnranoe  Polioioo.  ^  As 

referred  without  the  consent  of    the  to  the  propriety  of  awarding  a  compul- 

parties."     See  also   Betcher  v.  Grant  sory  reference  in  actions  upon  policies 

County,  9  S.  Dak.  82;  People  v.  Peck,  of  insurance  see  the  following  cases  in 

(Supm.  Ct.)  57  How.  Pr.  (N.  Y.)  315;  which  references  were  ordered:    Sam- 

Ittner  v.  St.   Louis    Exposition,  etc.,  ble  v.  Mechanics  F.  Ins.  Co.,  i  Hall 
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case  is  simple  in  its  nature  and  susceptible  of  easy  calculation  and 
computation  by  a  jury  without  any  unnecessary  delay  or  com- 
plication, a  reference  should  not  be  ordered.*  It  is  not  sufficient 
to  uphold  a  compulsory  order  of  reference  to  demonstrate  that 
there  is  a  possibility  that  in  the  course  of  the  trial  the  investi- 
gation of  the  correctness  of  a  long  account  may  become  necessary.* 

Aeeoimt  Mnat  Be  Immediate  Oljjeet  of  Action.  —  The  action  must  be  of 
such  a  character  that  the  trial  will  involve  the  examination  of  a 
long  account,  and  this  account  must  be  the  immediate  object  of 
the  action.     It  must  be  directly,  not  collaterally,  involved.* 

Aeeoontiiig  Between  Co-defendmnts.  —  The  court  may  in  its  discretion, 
where  the  action  involves  an  accounting  between  two  co-defend- 
ants, order  a  reference  of  the  issues  between  such  co-defendants 
and  require  the  referee  to  take  an  account.** 

The  Burden  li  npon  tlie  AppUeant  for  the  reference  to  show  that  the 
case  is  a  proper  one  for  a  reference.* 

The  Court  Mnit  Be  Clearly  flatiiiled  that  the  issues  are  such  as  to 
justify  a  compulsory  reference  before  ordering  a  reference,  and  it 
would  seem  that  an  order  providing  that  if  an  accounting  shall 

(N.  Y.)  560;  Ryan  v,  Atlantic  Mat.  Ins.  which  case    the    action  was  brought 

Co.,   (N.   Y.   Super.   Ct.  Spec.  T.)  50  against  an  agent,   alleging   that  the 

How.  Pr.  (N.  Y.)  321;   Lewis  v,  Irving  defendant  had  violated  his  trust  and 

F.  Ins.  Co.,  (N.  Y.  Supm.  Ct.  Spec.  T.)  misappropriated  moneys  and  praying 

15  Abb.  Pr.  (N.  Y.)  303,  note.     And  see  for  an  accounting.      The  court  said: 

Godfrey  v,  Williamsburgh  City  F.  Ins.  "  The  examination  of  any  account  was 

Co.,  (N.  Y.  Super.  Ct.  Spec.  T.)  12  Abb.  dependent  upon    the  determination  of 

Pr.  N.  S.  (N.  Y.)  250;   Townsend  v.  thec^uestion  whether  the  relations  of  the 

Hendricks,  (Ct.  App.)  40  How.  Pr.  (N.  parties   were   those  of    principal  and 

Y.)  143;  Whi taker zr.  Desfosse,  7  Bosw.  agent,  or  not;    whether  the  wrongful 

(N.  Y.)678;    Batchelor  V.Albany  City  acts  alleged  were  committed  by  the 

Ins.  Co.,  (N.  Y.  Super.  Ct.  Gen.  T.)  6  defendant  or  not.     The  court  should 

Abb.  Pr.  N.  S.  (N.  Y.)  240,  i  Sweeney  itself  have  determined  this  question, 

(N.  Y.)  346;    Place  v.  Chesebrough,  4  and  if  its  determination  was  such  as  to 

Hun  (N.  Y.)  577,  63  N.  Y.  315.    See  require  such  an  accounting,  the  court 

also  Goodyear  v.  Brooks,  (N.  Y.  Super,  might  then  order  a  reference  to  take 

Ct.  Gen.  T.)  2  Abb.  Pr.  N.  S.  (N.  Y.)  such    account.     This    is   the    practice 

296,  4  Robl.  (N.  Y.)  682.     But  see  con^  generally  adopted,   and   should   bare 

/ra,  Evans  v.  Kalbfleisch,  (N.  Y.  Super,  been  adhered  to  in  this  case.'*    OHnfr 

Ct.  Gen.  T.)  16  Abb.  Pr.  N.  S.  (N.  Y.)  Doyle  v.  Metropolitan   El.  R.  Co..  136 

13;  Townsend  v.  Hendricks,  (Ct.  App.  N.  Y.  505;    Empire  State  Telephone, 

40   How.   Pr.   (N.    Y.)    143.      Compare  etc.,  Co.  v.   Bickford,   142   N.   Y.  224; 

Williams  v.  Benton,  24  Cat.  424.  Morrison  v.  Van  Benthuysen,  103  N. 

1.  Creve  Coeur  Lake  Ice  Co.  v,  Y.  675;  and  Camp  v.  Ingersoil,  86  N. 
Tamm,  138  Mo.  385;  Spence  v.  Simis,  Y.  433. 

137  N.  Y.  617,  51  N.  Y.  St.  Rep.  167.  S.  Doyle  v.  Metropolitan  El.  R.  Co., 

2.  Spence  v.  Simis,  137  N.  Y.  617,  51  136  N.  Y.  505,  in  which  case  the  court 
N.  Y.  St.  Rep.  167,  in  which  case  the  cited  Thayer  v,  McNaug^hton,  117  N. 
court  rf /iff/ Thayer  r.  McNaughton,  117  Y.  iii;  Randall  v.  Sherman,  131  N.  Y. 
N.  Y.  III.  669,  43  N.  Y.  St.  Rep.  923;  and  Camp 

Ezaminatioii  of  Long  Aoooimt  Must  Be  v,  Ingersoil,  86  N.  V.  433.     See  also 

Heoessarily   Involvfld.  —  A    compulsory  Coil  v.  Goodhart,  5  N.  Y.  App.  Div. 

reference  should  not  be  ordered  unless  115. 

the  examination   of   a    long   account  4.  McCrady  v.  Tones,  36  S.  Car.  136. 

is    necessarily   involved.       Hilton    v.  S.  Cassidy  v,  McFarland,  139  N.  Y. 

Hughes,   5  N.   Y.  App.  Div.  226,  in  201. 
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become  necessary  the  referee  shall  take  the  same,  is  improper.^ 

XUaitrationi  m  to  Boqniiito  Longth  of  Aeeonnt.  —  Where  the  items  are 

few  in  number,  a  reference  will  not  be  ordered.*  Thus  a  refer- 
ence has  been  refused  in  cases  in  which  there  were  not  more  than 
ten  items  of  account.'  In  cases,  however,  in  which  fifteen  or 
more  items  of  account  have  been  involved,  it  has  been  held  that 
a  reference  is  proper.** 

1.  Cnthbert    v.   Hutchins,    7  N.   Y.  Mo.  App.  611,  in  which  case  it  was  held 

App.  Di^.  251.  that  a  reference  was  proper. 

8.  Adams  v.  Utica,  (Supm.  Ct.  Spec.  Hfty-fonr.  —  In  Van  Oss  v.  Synon,  85 

T.)6Civ.  Pro.  (N.  Y.)  294;  Dittenhoeffer  Wis.  661,  an  account  contained  forty- 

V.  Lewis.  5  Daly  (M.  Y.)  72.  five  items  of  debit  and  nine  items  of 

8.  Harris  v.  Mead,  (C.  PI.   Gen.  T.)  credit,  and  it  was  held  that  a  reference 

16  Abb.  Pr.  (M.  Y.)  257,  in  which  case  was  proper. 

all  the  items  were  substantially  reduci-  Eighty-eight.  —  In  Chicago,  etc.,  R. 

ble  to  two:  Kent  v.  flighleyman,   28  Co.   c.   Faist,  87  Wis.  360,  a  railroad 

Mo.  App.  614,  in  which  case  the  de-  company  sued  for  demurrage  and  at- 

fendant  questioned  only  three  items  in  tached  to  its  complaint  a  schedule  con- 

tbe  account;  Parker  v.  Snell,  10  Wend,  taining  eighty-eight  items  showing  the 

(N.  Y.)  577,  in  which  case  there  were  number  of  cars  delayed  and  length  of 

only  four  items;  Dickinson  </.  Mitchell,  time   they  were  delayed,  and    it  was 

(Supm.  Ct.   Gen.  T.)  19  Abb.   Pr.  (M.  held  that  the  schedule  constituted  an 

Y.)  286,  in  which  case  there  were  only  account    and    that    a    reference    was- 

six  items;  Merritt  v,  Vigelius,  28  Hun  proper. 

(N.  Y.)  420,  in   which  case   there  were  Hinetj.  —  Hibbard    v.    Commercial 

only  ten  items;    Dooley  v.   Barker,  2  Alliance  L.  Ins.  Co.,  (N.  Y.  Super.  Cl 

Mo.  App.  325,  in  which  case  it  was  held  Gen.  T.)  4  Misc.  (N.  Y.)  422,  141  N.  Y. 

that  an  account  setting  up  eight  debit  549,  which   was  an  action   to  recover 

charges  and  one  credit  for  money  paid  commissions  for  writing  policies  of  in- 

was    not    a  long  account.      See   also  surance. 

Harris  z/.  Mead,  (C.  PI.  Gen.  T.)  16  One  Hundred.  —  In  Crocker  v,  Cur- 
Abb.  Pr.  (N.  Y.)  257,  and  Smith  v,  rier,  65  Wis.  662,  it  was  held  that  an 
Brown,  3  How.  Pr.  (N.  Y.)  9,  in  which  account  containing  over  one  hundred 
cases  there  were  only  seven  items  and  items  would  justify  a  reference.  See 
it  was  held  that  they  were  not  sufficient  also  Priest  v.  Varney,  64  Wis.  500,  in 
to  justify  a  reference.  which  case  the  plaintiff's  bill  of  items 

In  Knips  v.  Stefan,  50  Wis.  286,  the  contained  seventy  items  and  the  de- 
account  consisted  of  four  items  of  debit  fendant's  bill  of  particulars  thirty 
and  three  of  credit  and  the  answer  al-  items. 

leged  payment  only,  and  it  was  held  One  Hundred    and    Thirty-three.  —  In 

that  a  reference  was  improper.  Cochrane   Carpet   Co.  v.   Howells,  86 

4.  Sutton  V.  Wegner,  74  Wis.  347.  in  Hun    (N.    Y.)    243.    the    action    was 

which  case   there  were  fifteen  items,  brought  to    recover  for    merchandise 

But  see  Spencc  v.  Si  mis,  137  N.  Y.  616,  consisting  of  one  hundred  and  thirty- 

51  N.  Y.  St.  Rap.  167,  in  which  case  it  three  articles  which  had  been  sold  on 

was  held  that  a  bill  for  wood  and  coal  ten  different  dates,  and  it  was  held  that 

furnished  upon  fifteen   different  occa-  a  reference  was  proper, 

sions  during  a  period  of  three  years  One  Hundred  and  Fifty.  —  In  La  Cour- 

did    not     necessarily     make     a    long  sier  v,  Russell,  82  Wis.  265,  which  was 

account.  an  action  by  a  servant  to  recover  for 

Twenty.  —  In    Masterson  v,  Howell,  his  services  and  expenses  incurred  in 

(C.  PI.  Spec.  T.)  10  Abb.   Pr.  (N.  Y.)  the   performance    of    his    duties,    the 

118.  it  was  held  that  an  action  tore-  plaintiff  set  forth  one  hundred  and  fifty 

cover  compensation  for  indorsing  for  items  of  account,  and  it  was  held  that 

the   defendant   accommodation    notes  the  case  was  a  proper  one  for  a  refer- 

exceeding  twenty   in  number  was  re-  ence. 

ferable.     Compare    Turner  v.  Nachts-  Twenty-six  Paget. —  In  Craig  v.  Cali- 

heim.  71  Wis.  16.  fornia  Vineyard  Co.,  30  Oregon  43,  the 

Twi&ty-eight.  —  Smith   v,  Haley,  41  statement  of  account  covered  twenty- 
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A«tton  far  ProfetiloiiBl  Sorvioet.  —  In  New  York  it  has  been  held  that 
in  an  action  by  an  attorney  to  recover  for  his  services,  a  com- 
pulsory reference  should  not  be  ordered  merely  because  he  seeks 
a  recovery  for  services  consisting  of  several  items.  *  An  attorney, 
however,  will  not  be  denied  a  reference  merely  because  he  is  an 
attorney,  when  the  action  brought  by  him  involves  a  long 
account.* 

(2)  Discretion  of  Court.  —  Whether  or  not  the  action  is  one 
which  will  involve  the  taking  of  a  long  account,  is  a  matter  for 
the  exercise  of  the  discretion  of  the  court,* 

six  printed  pages,  and  il  was  held  that  8.  Estes  v.  Dean,  i  N.  Y.  App.  Dit. 

a  reference  was  proper.  34.    See  also  Richards  v.  Stokes,  i  N. 

Items  Sabdivided.  —  In  Sutton  v,  Weg-  Y.  App.   Div.  305,  in  which  case  the 

ner,  74  Wis.  347,  a  counterclaim  con-  services  rendered  by  an  attorney  were 

tained  fifteen  items  some  of  which  were  numerous  and  complex  and  were  not 

subdivided,  and   it  was  held   that    a  recovered  by  a  single  retainer,  and  it 

reference  was  proper.  was  held  that  a  reference  was  proper. 

Aetlon  OB  Of&eial  Bond.  —  In  Marlar  v.  And  see  Perry  ?>.  Rollins,  (Supm.  Ct. 

State,  62  Miss.  677,  it  was  held  that  an  Gen.   T.)   56   How.   Pr.   (N.   Y.)   242; 

action  on  a  tax  collector's  bond  to  re-  Hale  v.  Swinburne,  (Supm.  Ct.  Spec, 

cover  a  balance  due  the  county,  and  for  T.)  17  Abb.  N.  Cas.  (N.  Y.)  381;  Carr 

an   accounting    covering    transactions  v.  Berdell,  22  Hun  (N.  Y.)  130;  Scher- 

during  two  years,  was  within  the  stat-  merhorn  v.  Wood,  4  Daly  (N.  Y.)  158; 

ute.  Stebbins  v.  Cowles,  30   Hun  (N.  Y.) 

1.  Fitch  V.  Volker,  etc.,  Mfg.  Co.,  70  523;    Bowman  v.  Sheldon,  i  Duer(N. 

Hun  (N.  Y.)  71;  Randall  7/.  Sherman,  Y.)  607;    Byrne  v.  Delmater,  i  N.  Y. 

131  N.  Y.  669,  43  N.  Y.  St.  Rep.  923;  L.  Bui.  62. 

Spence  v.  Simis,  137  N.  Y.  616,  51  N.  Action  by  Fhyiieian  for  Bervioes.  — In 

Y.  St.  Rep.  167;  Hoar  v,  Wallace,  24  NicoU  v.  Haas,  5  N.  Y.  App.  Div.  206, 

N.  Y.  App.   Div.    161 ;  Abbott  v.  Cor-  which  was  an  action  by  a  physician  for 

bin,   22  N.  Y.   App.    Div.  584;  Feeter  professional  services,  the  items  in  the 

V.  Arkenburgh,  147  N.  Y.  237;   Estes  bills  rendered  by  him  numbered  more 

V,  Dean,  i  N.  Y.  App.  Div.  34;    Max-  than  forty  and  he  claimed  for  services 

well  V.   Cottle,  72   Hun   (N.   Y.)   529.  rendered  separately  to  three  persons. 

See  also  the  following  cases  in  which  and  it  was  held  that  a  reference  was 

references   in  such  actions   were   dis-  proper. 

countenanced.       Flanders    v.     Odell,  S.  Maxwell  v.  Cottle,  72  Hun  (N.  Y.) 

(Supm.  Ct.  Gen.  T.)  16  Abb.  Pr.  N.  S.  529,  in  which  case  the  court  ciUd  Mar- 

(N.  Y.)  247,  2   Hun  (N.  Y.)   664:  Fox  tin  v.  Windsor  Hotel  Co.,  70  N.  Y.  loi; 

V.  Fox,  (Supm.  Ct.  spec.  T.)  24  How.  Godfrey  v.  Williamsburgh  City  F.  Ins. 

Pr.  (N.  Y.)  409;  Merritt  v.  Vigelius,  28  Co.,  (N.  Y.  Super.  Ct.  Spec.  T.)  12  Abb. 

Hun  (N.  Y.)  420;  Martin  v.   Windsor  Pr.   N.  S.  (N.  Y.)  250.     See  also  Mc- 

Hotel  Co.,  10  Hun  (N.  Y.)304;  Waring  Crady  v.  Jones,  36  S.  Car.  136. 

V,  Chamberlain,  14  N.  Y.  Wkly.  Dig.  Preenrnption  on  Appeal.  —  Where  the 

564;  O'Dwyer  v.   Mack,   N.  Y.  Daily  trial  court  orders  a  compulsory  rcfer- 

Reg.  May  15,  1884.  ence  it  will  be  assumed  on  appeal,  in 

Answer  Betting  Up  Pasrment  and  Conn-  the  absence  of  any  evidence  to  the  coo- 
tarolaim.  —  In  an  action  for  attorney's  trary,  that  the  trial  court  had  before  it 
lees  where  the  defendant  pleads  pay-  enough  to  satisfy  it  that  the  cause  was 
ment  and  sets  up  a  counterclaim,  the  one  falling  within  the  statute.  Fergu- 
court  may  in  its  discretion  refuse  to  son  v.  Harrison,  34  S.  Car.  169.  Sec 
order  a  reference,  and  such  refusal  also  Cartee  v.  Spence,  24  S.  Car.  550. 
will  not  be  disturbed  on  appeal,  even  Beview  on  Appeal.  —  In  Welsh  v.  Dar- 
though  the  action  is  one  the  trial  of  ragh,  52  N.  Y.  592,  the  court  said: 
which  may  involve  the  examination  of  *'  This  court  will  not  review  the  finding 
a  long  account.  Harris  v.  Aktiebola-  below,  that  the  action  involves  the  ex- 
get  Separator,  51  Hun  (N.  Y.)  639,  4  N.  amination  of  a  long  account,  if  the 
Y.  Snpp.  126.  facts  will  warrant  such  a  finding.    If 

1000  Volume  XVIL 


Wkm  Oonpiiliory  Bef«rtnot    REFERENCES.  to  liCKM  9r«ptr. 

^.  Reference  of  Counterclaim.  —  Where  the  defendant 
sets  up  a  counterclaim  in  an  action  which  otherwise  is  not  refer- 
able,  and  the  counterclaim  will  require  the  examination  of  a  long 
account,  the  court  may  order  a  reference,*  but  where  a  counter- 
claim simply  asserts  a  common-law  demand  for  damages  it  must 
be  tried  before  a  jury  if  the  defendant  so  requires,  regardless  of 
the  propriety  of  referring  the  plaintiff's  claim.* 

€.  Difficult  Questions  of  Law  —  (i)  In  General.  —  The 
New  York  Code  of  Civil  Procedure  provides  that  a  compulsory 
reference  may  be  ordered  where  the  trial  will  require  the  examin- 
ation of  a  long  account  **  and  will  not  require  the  decision  of 
difficult  questions  of  law  ;'*  and  it  has  been  held  that  where  the 
pleadings  disclose,  or  it  is  made  to  appear  by  affidavit,  that  diffi- 
cult questions  of  law  will  arise  on  the  trial,  a  compulsory  refer- 
ence will  not  be  granted.* 

Objection  Hot  Availablo  on  Appeal.  —  An  objection  that  difficult  ques- 
tions of  law  are  involved  must  be  taken  when  the  reference  is 
asked  for,  and  is  not  available  for  the  first  time  on  appeal.** 

(2)  What  Are  Difficult  Questions  ofLaw.  —  Tht  *' difficult 
questions  "  must  be  questions  of  real  difficulty.^  It  has  been 
declared  that  unless  they  are  of  great  intricacy  the  court  will  not 
refuse  a  reference  where   a  long  account   must  necessarily  be 

the  facts  show  that  the  examination  of  8.  Magown  v,  Sinclair,  5  Daly  (N. 
a  long  account  may  be  necessary,  and  Y.)  63;  Rochester  v.  New  York,  (Supm. 
the  court  below  has  decided  to  refer  the  Ct.)  3  How.  Pr.  N.  S.  (N.  Y.)  527, 
action,  this  court  will  not  interfere.  It  9  Civ.  Pro.  (N.  Y.)  226;  Ives  r.  Van- 
is  only  when  it  is  palpable  that  no  such  dewater,  (Supra.  Ct.  Spec.  T.)  i  How. 
account  can  be  involved  that  an  appeal  Pr.  (N.  Y.)  168;  Dane  v.  Liverpool, 
will  lie  to  this  court."  Quoted  with  etc.,  Ins.  Co.,  21  Hun  (N.  Y.)  259; 
approval  in  Cass  v.  Cass,  61  Hun  (M.  Shaw  v.  Ayrs,  4  Cow.  (N.  Y.)  52; 
Y.)  460.  See  also  Kain  v.  Delano,  (Ct.  Adams  v.  Bayles,  2  Johns.  (N.  Y.)  37A, 
App.)  II  Abb.  Pr.  N.  S.  (N.  Y.)  29.  See  also  Hibbard  v.  Commercial  Alli* 

In  Cassidy  v.  McFarland,  139  N.  Y.  ance  L.  Ins.  Co.,  (N.  Y.  Super.  Cl.  Gen. 

aoi,  the  court  said:    "  If  there  is  con-  T.)  4  Misc.  (N.  Y.)  422,  141  N.  Y.  549; 

fiicting   evidence   as    to   whether   the  National  Shoe,  etc..  Bank  v.  Baker,  90 

examination  of  a  long  account  will  be  Hun  (N.  Y.)  277;  Cass  v,  Cass,  61  Hun 

involved,  the  decision  of  the  court  be-  (N.  Y.)  460;    Dewey  v.  Field,  (Supm. 

low  will  not  be  reviewed  here  (Welsh  Ct.  Spec.  T.)  13  How.  Pr.  (N.  Y.)  439; 

V.  Darragh,  52  N.  Y.  590);  but  where  Salisbury  v.  Scott,  6  Johns.  (N.  Y.)  329. 

there  is  an  entire  failure  of  proof  upon  Beferenoe  Hot  a  Matter  of  Eight.  —  In 

the  point,  as  we  think  there  is  in  this  Rochester  v.   New    York,  (Supm.  Ct.) 

case,  it  becomes  purely  a  question  of  3  How.  Pr.   N.  S.  (N.  Y.)  527,  9  Civ. 

law  for  our  consideration."  Pro.    (N.    Y.)    226,    the    court    said: 

1.  Haig  V.  Boyle,  (Supm.  Ct.  Spec.  *'  Even  in  actions  involving  the  exami- 
T.)  20  Misc.  (N.  Y.)  155,  in  which  case  nation  of  a  long  account,  references 
the  court  cited  Irving  v.  Irving,  90  are  ordered,  not  as  a  matter  of  right  or 
Hun  (N.  Y.)  422,  and  Steck  v.  Colorado  of  favor  to  the  parties,  but  for  the  con- 
Fuel,  etc.,  Co.,  142  N.  Y.  236;  Van  venience  of  the  couri;  and  the  court 
Oss  V.  Synon,  85  Wis.  661.  But  see  cannot,  for  its  own  convenience  in  such 
Booss  V.  Mihan,  (N.  Y.  Super.  Ct.  Gen.  cases,  order  a  reference  where  there 
T.)  4  Misc.  (N.  Y.)  614,  24  N.  Y.  Supp.  are  difficult  questions  of  law  involved.'* 
112.  4.  Dustin  V,  Wallace,  13  N.  Y.  Wkly. 

t.  McAleer  v.  Sinnott,  30  N.  Y.  App.  Dig.  518. 

Div.  318.  6.  Anonymous,  5  Cow.  (N.  Y.)  423. 
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examined.^  They  must  be  pointed  out  specifically  and  in  such 
manner  as  to  enable  the  court  to  determine  whether  they  are  of 
any  real  difficulty,*  Such  questions  need  not,  however,  arise  upon 
the  pleadings,  nor  are  they  confined  to  the  questions  springing 
out  of  the  facts  presented  by  the  issues.  They  may  grow  out  of 
their  very  character  and  the  evidence  necessary  to  their  investi- 
gation.^ 
/.  Consideration  of  Pleadings.  —  The  court  should  not 

order  a  compulsory  reference  without  an  inspection  of  the  plead- 
ings; *  and  in  determining  the  nature  of  the  action  the  complaint 
must  be  looked  to.*     It  is  immaterial  what  the  issues  on  the 
record  are,  as  the  test  is  the  character  of  the  plaintiff's  claim.* 
Allegation  of  Facts.  —  In  determining  whether  or  not  the  cause  is 

1.  Per  Van  Brunt,  J.,  in  National  to  prove  the  defendant's  liability  is  no 
Shoe,  etc.,  Bank  v.  Baker,  90  Hun  (N.  reason  why  a  reference  should  be 
y.)  277.  ordered,     Betcher  v.  Grant  County,  9 

2.  Hibbard  v.  Commercial  Alliance  S.  Dak.  82,  in  which  case  the  cooit 
L.  Ins.  Co.,  (N.  Y.  Super.  Ct.  Gen.  T.)  said:  '*  It  is  often  necessary  to  prove  a 
4  Misc.  (N.  Y.)  422,  141  N.  Y.  549,  in  number  of  probative  facts  in  order  to 
which  case  the  Superior  Court  cited  establish  a  pany's  liability,  but  these 
Patterson  v.  Stettauer,  39  N.  Y.  Super,  facts  do  not  constitute  an  account  bc- 
Ct.  413;  Millen  v.  Fogg,  (Super.  Ct.  twcen  the  parlies,  whether  proven  by 
Gen.  T.)  13  N.  Y.  Supp.  614;  Cass  v,  living  witnesses  or  by  records  and  doc- 
Cass,  6t  Hun  (N.  Y.)  460;  Salisbury  uments  from  public  offices." 

V,  Scott,  6  Johns.  (N.  Y.)  329-  Dewey  v,  6.  Crawford  v.  Canary,  28  N.  Y.  App. 

Field,   (Supm.   Ct,  Spec.  T.)  13  How.  Div.    135;    Casgrain   v.    Hamilton,  92 

Pr.  (N.  Y.)  439.  Wis.  179;  Van  Oss  v.  Synon,  85  Wis. 

8.  Goodyear  v.  Brooks,  4  Robt.  (N.  661. 

Y.)  682,   2    Abb.    Pr.    N.   S.   (N.   Y.)  Admistioiu  in  the  Beply.  —  Where  it  is 

296.  doubtful  from  the  complaint  whether 

Snffioienoy  of  Affidavit.  —  An  affidavit  the  action   is  an    equitable  one.   the 

containing  general  averments  is  insuffi-  doubt  may  be  removed  by  an  admis- 

cient.     The  party  requesting  a  refer-  sion  in   the  reply.     Bond  v.  Welcome, 

ence  must  state  what  the  points  of  law  61  Minn.  43. 

are    so    that    the    court    may    judge  6,  Tunison  </.  Snover,  56  N.  J.  L.  41; 

whether  they  are  material  or  difficult  Gopsill   v.    Hervey,   34  N.  J.  L.  43s; 

and   will    necessarily    arise.     Cass   v.  Boos  v,  Mihan,  (N.  Y.  Super.  Ct.  Gen. 

Cass,  61  Hun  (N.  Y.)  460;    Dewey  v,  T.)  4  Misc.  (N.  Y.)  614,  24  N.  Y.  Supp. 

Field,  (Supm.  Ct.  Spec.  T.)  13  How,  112;  Dalzell  fr.  Fahys  Watch  Case  Co.. 

Pr.  (N.  Y.)  439;    Salisbury  v,  Scott,  6  (N.  Y.  Super.  Ct.  Gen.  T.)  12  Misc.  (N. 

Johns.  (N.  Y.)  329.  Y.)  357;    Ludlow    v,  American  Exch. 

4.  Cuihbert  v.  Hutchins,  7  N.  Y.  Nat.  Bank,  59  Barb.  (N.  Y.)  509. 
App.  Div.  251,  in  which  case  it  was  de-  Kew  Matter  Hot  Constitadiig  Coimtar- 
clared  that  the  court  should  know  what  daim.  —  In  Irving  v,  Irving,  90  Hun 
are  the  issues  involved  and  necessary  (N.  Y.)  422,  which  was  an  action  on  a 
to  be  tried.  See  also  Fair  v.  Stickney  note,  the  defendant  did  not  allege  a 
Farm  Co.,  35  Minn.  380;  Bond  v.  Wei-  counterclaim  orset-oflf,  but  alleged  that 
come,  61  Minn.  43;  Johnson  v.  Blell,  the  note  was  given  without  considcra- 
61  Mo.  App.  37;  Betcher  v.  Grant  tion,  and  it  contained  a  narrative  state- 
County,  9  S.  Dak.  82.  ment  of  facts  showing  that  there  had 

Katnre  of  Evidence  Immaterial.  —  In  been  a  false  account  against  the  de- 
an action  against  a  county  for  rent  fendant  for  which  he  had  been  induced 
where  no  counterclaim  is  pleaded,  and  to  give  the  note.  It  was  held  that  as  it 
the  only  apparent  issue  is  as  to  whether  was  necessary  to  examine  alongac- 
or  not  the  defendant  is  liable  for  count  in  order  to  determine  the  issue 
the  rent  and  the  amount  thereof,  the  raised  by  the  answer,  a  reference  was 
fact  that  certain  books  of  record  of  proper.  Distinguishing  Steck  r.  Colo- 
the  county  may  be   used  as  evidence  rado  Fuel,  etc.,  Co.,  142  N.  Y.  236. 
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referable,  the  court  looks  to  the  facts  alleged,  and  the  mere  alle- 
gations of  the  pleader's  legal  conclusions  are  not  sufficient.^ 

Other  liioee  Hot  XnTolving  Long  Aecoimt.  —  If  any  one  of  the  issues  in 
a  case  involves  a  long  account,  or  is  otherwise  referable,  a  com- 
pulsory reference  may  be  directed  although  some  other  issue  does 
not  involve  a  long  account.* 

Iteme  of  Aeooimt  Mnet  Be  Put  in  Iisne.  —  Although  the  cause  of  action 
set  up  in  a  complaint  upon  its  face  involves  a  long  account,  it  is 
not  referable  unless  the  items  of  the  account  are  put  in  issue.' 

1.  Nicoll  V.  Haas,  5  N.  Y.  App.  Div.  plaintiff  alleged    that  the  defendants 

206.    See  also  McAIeer  v,  Sinnoct,  30  agreed  to  pay  therefor  a  specified  sum 

N.  Y.  App.  Div.  318;  Abbott  r.  Corbin,  in  gross,  and  the  defendants  did   not 

22  N.   Y.   App.   Div.   584;    Spence  7/.  deny  that  the  goods  were  furnished 

Simis,  137  N.  Y.  617,  51  N.  Y.  St.  Rep.  and  that  they  were  of  the  value  alleged, 

167.  but  averred  that  they  had  no  knowl- 

8.  National     Shoe,     etc..     Bank    v,  edge  of  information  sufficient  to  form 

Baker,  90  Hun  (N.  Y.)  277.  a  belief  as  to  the  truth  of  the  plaintiff's 

daim  for  Damages.  —  Where  it  is  dis-  allegations.  The  court  said:  "It  is 
cernible  from  the  pleadings  that  it  will  true  that  by  this  form  of  denial  the 
be  necessary  to  examine  a  long  account,  plaintiffs  may  be  required  to  make 
a  reference  is  proper,  notwithstanding  proof  of  the  details  of  their  claim.  But 
a  claim  for  damages  setup  in  the  com-  the  examination  of  a  long  account, 
plaint,  where  it  is  apparent  that  only  which  the  Code  contemplates,  is  some- 
nominal  damages  can  be  recovered,  thing  more  than  mere  formal  proof  of 
Barnett  V.  Scribner,  78  Hun(N.  Y.)27o.  its    existence.      It  imports  an  actual 

Heoessitj  to  Fint  Settle  Other  Iisnes.  —  contest  as  to  the  correctness  of  the 

Although  the  trial  of  one  issue  in  a  different  charges,  or,  at  least,  of  sev- 

cause  would  involve  the  examination  eral  of  them;  a  prolonged  examination 

of  a  long  account,  a  reference,  accord-  of  witnesses  upon  the  issue,  conflicting 

ing  to  some  decisions,  cannot  be  com-  proof,  and  a  judicial  inquiry  and  de- 

pelled  where  the  determination  of  some  termination  as  to  each  one  of  numerous 

other  issue  might  render  the  examina-  litigated  items.     Although  under  a  de- 

tion  of  the  account  unnecessary.    Gra-  nial  of  this  kind  the  plaintiff  may  be 

ham  V,  Golding,  (Supm.  Ct.  Spec.  T.)  7  compelled  to  prove  the  sale  and  deliv- 

How.  Pr.  (N.  Y.)  260,  in  which  case  the  ery  of  each  article,  yet  if  this  proof  is 

plaintiff    claimed    an  account  of    his  not  controverted  so  as  to  bring  directly 

debtor's  share  in  a  supposed  partner-  in  issue  each  item  or  several  items, 

ship  of  which  the  debtor  was  a  mem-  with  respect  to  their  delivery  or  their 

ber.    The  partnership  was  denied  by  value,  it  is  plain  that  there  will  not  be 

the  defendants,  and  it  was  held  that  as  such    an  investigation  of  a  long  ac- 

no  account  would  be  necessary  if  the  count,  within  the  meaning  of  the  stat- 

plainiiff  should  fail  to  prove  a  partner-  ute,    as    to    authorize   a    compulsory 

ship,  the  question  of  partnership  should  reference." 

be  first  settled  by  an  issue  or  by  the  EfEsot  of  Admiitioiis  in  Answer.  —  It 

court    before    a     reference    could    be  would     seem    that    in    an    action    of 

ordered.    See  also  Morrison   r.    Hor-  assumpsit  for  various  goods  sold  and 

rocks,  40  Hun  (N.  Y.)  428;  Camp  v,  delivered   by  the  plaintiff,  if  the  de- 

IngersoU,    86    N.    Y    433.      But    see  fendant  admits  the  sale  and  delivery, 

contra^  Batchelor  v.  Albany  City  Ins.  and  avers  that  he  purchased  the  mer- 

Co.,  (M.  Y.  Super.  Ct.  Gen.  T.)  6  Abb.  chandise  at  a  specified  price  which  has 

Pr.  N.  S.  (N.  Y.)  240;  Whiiaker  v,  Des-  been  paid,  no  reference  should  be  di- 

fosse,  7  Bosw.  (N.  Y.)  678;  Woody  v.  rected.     Sage  t^.  Shepard,  etc.,  Lumber 

Brooks,  102  N.  Car.  334.  Co..  76  Hun  (N.  Y.)  134. 

8.  Irving  v,  Irving.  90  Hun  (N.  Y.)  Stipulation  to  Adinit  Items.  —  A  party 

422.  is  not  entitled  to  a  compulsory  refer- 

Denial  of  Knowledge  and  Information,  ence  where  his  adversary  stipulates  to 

—  In  Cassidy  r.  McFarland,  139  N.  Y.  admit  the  items,  an  issue  as  to  which 

201,  which  was  an  action  to  recover  for  would  necessitate  a  reference.    Mnllin 

various  goods  sold  and  delivered,  the  v.  Kelly,  3  How.  Pr.  (N.  Y.)  12. 
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Deniftl  of  SxUtmioe  of  Oontraot.  —  It  is  no  objection  to  a  compulsory 
reference  of  a  case  in  which  a  long  account  must  be  proved  by 
the  plaintiff  in  making  out  his  case,  that  the  defendant  denies  the 
existence  or  validity  of  the  contract  upon  which  such  accounts 
are  founded.^ 

4.  Actions  Ex  Delicto  —  a.  In  General.  —  In  actions  to  recover 
damages  for  torts  compulsory  references  have  with  great  uni- 
formity been  denied.*  In  such  actions  the  issues  are  peculiarly 
such  as  should  be  submitted  to  a  jury.'  It  has  been  held,  how- 
ever, that  if  in  such  actions  an  element  of  breach  of  contract 
predominates  over  that  of  tort  a  compulsory  reference  may  be 
ordered.* 

b.  Fraud.  —  As  to  how  far  the  issues  are  referable  where 
fraud  is  alleged  the  authorities  are  conflicting.  In  actions  to 
recover  damages  for  fraud  and  deceit  a  compulsory  reference 
will  not  be  ordered.* 

1.  U.  S.  Rolling  Stock  Co.  v,  John-  705;  Ross  r.  New  York,  (N,  Y.  Super, 

ston.  67  Wis.  182;  Briggs  v.  Hiles,  79  Cl.  Spec.  T.)  3a  How.  Pr.  (N.   Y.)  164, 

Wis.  571;    Dane  County  v.  Dunning,  2  Abb.  Pr.  N.  S.  (N.  Y.)266;  Townscnd 

30  Wis.  2x0;  Monitor  Iron  Works  Co.  v,  Hendricks,  (Ct.  App.)  40  How.  Pr. 

r.    Ketchum,   47   Wis.  177;    Cairns  v.  (N.   Y.)  143;  Reilly  v.  Byrne,  (Supm. 

O'Bleness,  40  Wis.  469;    Liltlejohn  ».  Ct.  Spec.  T.)  i  Civ.   Pro.  (N.  Y.)  aoi; 

Regents,  71  Wis.  437:  Welsh  t/.   Dar-  Wickham  v.  Frazee,   13  Hun  (N.  Y.) 

ragh,  52  N.  Y.  590;  Kingsley  v.  Brook-  431;  Hoffman  v.  Sparling,  13  Hun  (N. 

lyn,  (Brooklyn  City  Ct.  Spec.  T.)  I  Abb.  Y.^  83;  Durkin  v.  Sharp,  22  Hun  (N. 

N.  Cas.  (N.  Y.)  108;  Cowden  «/.  Teale,  6  Y.)  132;  Hewitt  w.  Howell,  (Supm.  Cl 

Hun  (N,    Y.)    532;    Schermerhorn    v.  Spec.  T.)  8  How.  Pr.  (N.  Y.)  346;  Stacy 

Wood,  4  Daly  (N.  Y.)  158.  v.  Milwaukee,  etc.,  R.  Co.,  72  Wis.  331, 

Denial  of  All  Liability.  —  Where  the  in  which  last  case  the  action  was  for 

defense  is  that  the  defendant  was  never  the  negligent  destruction  of  property 

liable  as  alleged  by   the   plaintiff  no  by  fire. 

reference  should    be    ordered.      Van  Contra.  —  In    Sheldon    v.    Wood,    3 

Rensselaer?/.  Jewett,  6 Hill (N.  Y.)  373.  Sandf.   (N.   Y.)  739,    the    court  said: 

8.  Van  Oss  v.  Synon,  85  Wis.  661,  in  "  The  court  has  power  to  order  a  refer- 
which  case  the  court  said:  *'  From  the  ence  inactions  sounding  in  tort,  where 
nature  of  such  an  action  it  would  seem  the  trial  of  the  issues  of  fact  shall  re- 
Co  be  obviously  improper  to  peremp-  quire  the  examination  of  a  long  ac- 
torily  refer  it  to  a  referee  for  trial  out-  count.  Therefore,  where  an  action  is 
side  of  the  court,  or  in  that  way  take  brought  to  recover  back  money  alleged 
away  the  right  of  trial  by  a  jury.  The  to  have  been  fraudulently  charged  in 
damages  should  be  assessed  by  a  jury."  an  account  between  the  parties,  a  refer- 
See  also  Welsh  z/.  Darragh,  52  N.  Y.  590;  ence  will  be  ordered,  though  the 
Verplanck  v,  Kendall,  45  N.  Y.  Super,  ground  of  the  action  is  the  fraud  of  the 
Ct.  525;  Sharp  z/.  New  York  (Supm.  Ct.  defendant." 

Spec.  T.)  18  How.  Pr.  (N.  Y.)  213,  9  8.  Stacy  v.  Milwaukee,  etc.,  R.  Co., 

Abb.  Pr.  (N.  Y.)  426,  31  Barb.  (N.  Y.)  ^2  Wis.  331. 

578;  Clark  «/.  Candee,  29  Hun(N..Y.)  4.  Vilmar  v.   Schall,   61   N.   Y.  564; 

139;  Silraser  v,  Redfield,  19  Wend.  (N.  Harden  v,  Corbett,  6  Hun  (N.  Y.)  522. 

Y.)  21 ;  Dederick  v,  Richley,  19  Wend.  6.  Verplanck  v.  Kendall,  45   N.  Y. 

(N.  Y.)  109;  Wood  V,  Hope,  (Brooklyn  Super.  Ct.  525. 

City    Ct.    Gen.  T.)   2    Abb.  N.    Cas.  Action  Involving  Long  Aoooont.  —  In 

(N.  Y.)  186;  Beardsley  f.  Dygert,  3  Den.  Bensel  v.  Gait,  5  Thomp.  &  C.  (N.  Y.) 

(N.  Y.)38o;  McMaster  v.  Booth,  (Supm.  186,  2  Hun  (N.  Y.)  678,  the  action  was 

Ct.  Spec.  T.)  4  How.  Pr.  (N.  Y.)427;  to  recover  for  money  fraudulently  ob- 

Dewey  v.  Field,  (Supm.  Ct.  Spec.  T.)  tained,  the  plaintiff  alleging  that  the 

13  How.  Pr.  (N.  Y.)  439;  Warner  v,  defendant    kept    false    accounts,  and 

Western  Transp.  Co.,  3  Robt.  (N.  Y.)  seeking  to  recover  a  balance  claimed  to 
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Thknd  the  flnbiUntial  Ihim.  —  If  the  plaintiff's  substantial  issue  is 
fraud,  which  must  be  established  before  it  will  be  needful  to 
examine  the  account,  a  reference  should  not  be  ordered;  *  but  if 
the  question  of  fraud  forms  only  a  part  of  the  plaintiff's  cause  of 
action,  or  if  the  allegations  of  fraud  are  immaterial  and  unneces- 
sary, or  merely  incidental,  a  compulsory  reference  may  be 
granted.* 

5.  Objections  Waived.  —  As  to  the  waiver  of  error  in  ordering  a 
compulsory  reference  in  a  case  which  is  not  referable  without 
consent,  see  supra,  V.  4.  Presumption  as  to  Consent, 

YU  At  What  Stags  Kefesehcs  Obbebed  —  1.  To  llaster.  —  It 
has  been  held  that  an  order  of  reference  to  a  master  should  not 
be  made  before  the  time  for  answering  allowed  upon  overruling 
a  demurrer  to  the  bill ;  •  and  it  has  been  declared  that  after  an 
order  has  been  entered  taking  the  bill  as  confessed  it  is  within 
the  chancellor's  discretion  to  enter  a  decree  pro  confesso  or  refer 
the  cause  to  the  master  to  take  proof  and  report.* 

8.  To  Eeferee  —  Before  FlUng  Deolaration.  —  A  rule  of  reference  can 

be  due  on  a  true  statement  of  the  ac-  In  Hall  v,  U.  S.  Reflector  Co.,  14  N. 

counL    A  reference  was  ordered  on  the  Y.  Wkly.  Dig.  48,  88  N.  Y.  655,  it  was 

ground  that  the  trial  would  involve  the  held  that  although  one  of  the  defenses 

examination  of  a  long  account.  to  an  action  may  be  fraud,  still  if  any 

Action  to  Set  Aside  fraudulent  Convey-  other  issue  is    referable  an  order  of 

anoe.  —  In    Rochester    v.    New    York,  reference  may  be  made. 

(Supm.  Ct.)  3  How.  Pr.  N.  S.  (N.  Y.)  Reference  Denied.  —  In  the  following 

527,  9  Civ.  Pro.  (N.  Y.)  226,  it  was  held  cases,  however,  it  was  held  that,  as 

that  actions   to   set   aside   fraudulent  charges  of  fraud  should  be  tried  by  a 

conveyances,  transfers,   releases,   and  jury,  if  the  answer  sets  up  fraud  as  a 

settlements    should    be    tried    by   the  defense  a  reference  should  be  ordered: 

conn.  Mayor  v.  Tenth   Nat.  Bank,  11   Rep. 

1.  Morrison  v,  Horrocks,  40  Hun  (N.  475;  McLean  v.  East  River  Ins.  Co.,  8 

Y.)  428;   Camp  V.  Ingersoll,  86  N.  Y.  Bosw.  (N.  Y.)7oo;  Freeman «/.  Atlantic 

433.  Mut.  Ins.  Co.,  (Supm.  Ct.  Gen.  T.)  13 

t.  King  V,  Barnes,  log  N.  Y.  267;  Abb.  Pr.  (N.  Y.)  124;  Levy  ».  Brook- 
Hall  V,  U.  S.  Reflector  Co.,  14  N.  Y.  lyn  F.  Ins.  Co..  25  Wend.  (N.  Y.) 
Wkly.  Dig.  48,  88  N.  Y.  655;  Atocha  r.  687. 

Garcia,  (N.  Y.  Super.  Ct.  Spec.  T.)  15  8.  Holladay  v,  Holladay,  27  S.  Car. 

Abb.  Pr.  (N.  Y.)  303:  Schermerhorn  v.  622. 

Wood,  4  Daly  (N.  Y.)  158;  Harrington  Ol^Mtion  to  Boferenoe  ont  of  Time  — 

V,  Bruce,  84  *N.  Y.  103.  Time    of    Making.  —  In     Johnston     r. 

Fraud  Bet  Up  in  the  Answer.  —  On  the  Bloomer,  3  Edw.  (N.  Y.)  328,  it  was 

3nestion  whether  fraud  alleged  as  a  held  that  where  an  order  referring  an 

efense   will  prevent  a  reference  the  exception  to  an  answer  is  entered  out 

cases  are  in  conflict.  of  time  an  objection  on  that  ground 

Reference  Ordered.  —  In  the  following  taken  by  the  defendant  at  the  return  of 

cases  it  was  held  that  such  defense  will  the  summons   under  ihe  order  is  in 

not  prevent  a  reference:  Welsh  v,  Dar-  time. 

ragh.  52  N.  Y.  590;  Patterson  v.  Stet-  4.  Bauerle  r.  Long,  165  111.  340. 

tauer, 39 N.  Y.  Super. Ct. 413;  Devlin  v.  After  Final    l>ecree.  — -In    Bonner  v. 

Mayor,  (C.  PI.  Gen.  T.)  54  How.  Pr.  TN.  lUinois  Land,  etc.,  Co.,  96  111.  546,  it 

Y.)  50;  Kingsley  v.  Brooklyn,  (Brook-  was  held  that  after  a  decree  establish- 

lyn  City  Ct.  Spec.  T.)  i  Abb.  N.  Cas.  ing  the  rights  of  the  parties  and  for  the 

N.  Y.)  108,  (Ct.  App.)  7  Abb.  N.  Cas.  payment  of  a  stated  sum,  a  reference 


\ 


N.  Y.)  28,  78  N.  H,  200;  Lewis  v,  Irv-    will  not  be  made  to  take  proofs  and  re- 
ng  F.  Ins.  Co.,  (Supm.  Ct.  Spec.  T.)    port  as  to  the  rents  received  since  the 
15  Abb.  Pr.  (N.  Y.)  303,  note.  decree. 
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only  be  entered  by  the  plaintiff  after  a  declaration  or  statement 
of  the  cause  of  action  has  been  filed. ^ 

BflCm  ImoB  Joiaad.  —  An  order  of  reference  should  not  be  made 
by  the  court  before  the  issues  have  been  made  up,*  but  error  in 
this  respect  is  immaterial,  where  the  reference  is  not  proceeded 
with  until  after  the  issues  have  been  settled,  and  the  parties 
appear  before  the  referee  and  proceed  with  the  reference  without 
objection.* 

B«te«  AU  PartiM  Are  Brought  Iil  —  An  order  of  reference  is  a  pro- 
ceeding in  the  cause  upon  which  all  parties  in  interest  are  entitled 
to  be  heard,  and  it  is  therefore  premature  to  make  such  an  order 
before  all  the  parties  necessary  to  a  proper  adjudication  of  the 
cause  are  before  the  court.* 

Aftir  FlM  ia  Bar.  —  Where  there  is  a  plea  in  bar,  no  reference 
should  be  ordered  until  the  final  determination  of  the  plea.* 

Ptndiiig  a  Trial  bjthe  Court  without  a  jury,  the  court  will  not  order 
a  reference  save  under  exceptional  circumstances.* 

Vm  HOTICS  Befobe  Obdebiho  Betebehcs.  —  Ordinarily 
before  referring  the  cause  to  a  master,  notice  should  be  given  to 
the  parties,''  but  the  order  of  reference  may  be  made  without 

notice  where  it  is  made  in  open  court. ^     Likewise  it  would  seem 

ft 

1.  Stranahan  v.  Stranahan,  146  Pa.  OlQeetion   Waived.  —  Although    it   is 

St.  44,  which  case  was  decided  under  error  to  order  a  compulsory  reference 

Act  Pa.,  June  16,  1836,  §  9,  R.  L.  719.  before  a  trial  is  first  had,  and  a  finding 

See  also  Keed  v.  Long,  10  Pa.  Co.  Ct.  adverse  to  the  pleader  returned  upon 

253.  an  issue  raised  by  a  plea  in  bar,  the 

8.  Butler    v,  Cornell,    148    111.  276;  failure   to    object   when   ihe  order  is 

Kimbel  v.  Mason,  61  Hun  (N.  Y.)  337,  made  is  deemed  a  waiver  of  the  error, 

in  which  case  it  was  held  that  the  court  Keystone  Driller  Co.  v.  Worth,  117  N. 

erred  in  directing  in  the  same  order  an  Car.  515. 

amendment  of  the  complaint  and  also  6.  Kellogg  v.  Costello,  93  Wis.  232. 

a  compulsory  reference  without  giving  7.  Acme  Copying  Co.  v.  McLure,  41 

the  defendant  an  opportunity  to  answer  111.  App.  397. 

the   amended    complaint;    Wheeler  v.  8.  Nobles  v.  Hogg,  36  S.  Car.  322. 

Ralph,  4  Wash.  617.  In  South  Carolina  when  the  cause  is 

5.  Butler    v.  Cornell,    148    111.   276;  called  for  trial,  an  order  of  reference 
Wheeler  v.  Ralph,  4  Wash.  617.  may  be  made  upon  the  suggestion  of 

4.  £x  /.  Maurice,  24   S.   Car.   173.  one  of  the   parties  without   previous 

See  also  HoUaday  v.  Holladay,  27  S.  notice.     Ferguson    r.   Harrison,  34  S. 

Car,  622;  and  compare  Sullivan  v,  Lati-  Car.  169. 

mer,  32  S.  Car.  281,  in  which  case  it  After  I>eoreo  Pro  ConfeiM.  —  Where 
was  held  that  an  order  of  reference  to  the  bill  is  taken  as  confessed  for  want 
take  evidence  and  state  accounts  can  of  an  appearance  by  the  defendant,  he 
be  made  in  the  absence  of  persons  who  is  not  entitled  to  a  notice  or  a  reference 
by  the  same  order  are  ordered  to  be  to  or  hearing  bv  the  master.  Arm- 
made  parties  by  amendment.  strong  v.  Douglas  Park  Bldg.  Assoc* 

6.  Smith  V,  Goldsboro,   121  N.  Car.  60  III.  App.  318. 

350,  in  which  case  the  court  cited  Roys-  Saficienoy    of    Kotioe.  —  In    Jerauld 

ter  V.  Wright,  118  N.  Car.  155;    Grant  County  v.  Williams,  7  S.   Dak.  196,  a 

V.  Hughes,  96  N.  Car.   181;    Clements  notice   to    the   defendants,  who    were 

V.   Rogers,  95  N.  Car.   250;   Leak   v.  numerous,  did  not  state  all  their  names. 

Covington,   95   N.  Car.  193;    Neal  v.  but  gave  the  name  of  the  first  named 

Becknell,  85  N.  Car.  299;  and  Atlantic,  defendant,  followed  by  the  abbreviation 

etc.,   R.  Co.  Vf  Morrison,  82  N.  Car.  "  et  al.,"  and  it  was  held  that  this  was 

141,  sufficient  in  the  absence  of  proof  that 
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that  a  compulsory  reference  to  a  referee  should  not  be  ordered 
without  giving  notice  to  the  parties.* 

DL  Affisatits  oh  Applicatioh  fob  Kefebshce.  —  In  New 
York,  upon  the  application  of  a  party  for  a  reference  the  court 
may  hear  affidavits  upon  the  questions  whether  the  trial  will 
require  the  examination  of  a  long  account  or  will  involve  the 
consideration  of  difficult  questions  of  law.* 

Beqniaitee  ef  Affldavit.  —  It  has  been  held  that  an  affidavit  made 
by  a  party  asking  for  a  reference  should  allege  facts  and  not 
mere  legal  conclusions,*  and  likewise  where  a  reference  is  resisted 
on  the  ground  that  the  trial  will  involve  difficult  questions  of  law, 
an  affidavit  containing  general  averments  merely  is  insufficient.** 

X.  The  Obdeb  of  Befebehge— 1.  Veoeasity  for  Order. — 
There  must  be  an  order  of  the  court  referring  the  cause  to  a 

the  defendants  were  misled  or  preju-  arise  in  the  trial,  it  being  for  the  oppo- 

diced  by  failure  to  insert  their  names.  site    party   to  show  that  the  case  is 

1.  Jerauld  County  v.  Williams,  7  S.  within  the  exception.    Barber  v,  Crom- 

Dak.  196.  well,  (Supm.  Ct.  Spec.  T.)  lo  How,  Pr. 

8.  Cassidy  v,  McFarland,  139  N.  Y.  (N.  Y.)  351. 

201:  Spence  V.  Simis,  137  N.  Y.  617,  51  YeEue   of   Aetion.  —  An    affidavit    in 

N.  Y.  St.   Rep.  167;  Abbott  v,  Corbin,  support  of  a  motion  for  a  reference 

22  N.  Y.  App.  Div.  584.     See  also  Van  need  not  state  where  the  venue  of  an 

Ingen  v.  Herold.  (Supm.  Ct.  Gen.  T.)  action    is    laid.     Feeter  v,   Harter,   7 

19  N.  Y.  Supp.  456;   Knope  v.  Nunn,  Cow.  (N.  Y.)478;  Cleveland  v.  Strong, 

75    Hun    (N.    Y.)    287;     Crawford    v,  2  Cow.  (N.  Y.)  448.     But  see  Chubb  r. 

Canary.    28    N.    Y.    App.    Div.    135;  Berry.  7  Wend.  (N.  Y.)  483. 

Welsh  V.  Darragh.  52  N.  Y.  591.  By  Whom  Affidavit  Made.  —  It  would 

8.  Knope  v,  Nunn,  75   Hun  (N.  Y.)  seem  that  the  moving  affidavit  should 

287.  in  which  case  the  court  held  that  be  made  by  the  party  and  not  by  his 

an  affidavit  stating  that  the  trial  would  attorney,  when  no  reason  is  assigned 

involve  the  examination  of  a  long  ac-  why  it  is  not  made  by  the  party.     Van 

count  embracing    a   large  number  of  Ingen  v,   Herold.  (Supm.  Ct.  Gen.  T.) 

items,  stating    the   number,   was    not  19  N.  Y.  Supp.  456.     See  also   Mesick 

sufficient.     See  also  Van  Ingen  v.  Her-  v.  Smith,  (Supm.  Ct.  Spec.  T.)  2  How, 

old,  (Supm.  Ct.  Gen.  T.)  19  N.  Y.  Supp.  Pr.  (N.  Y.)  7;  Ross  v.  Beecher,  (Supm. 

456,  in  which  case  the  moving  affidavit  Ct.  Spec.  T.)  2  How.  Pr.  (N.  Y.)  157; 

was  considered   insufficient;    Lord    v.  Little  v.  Bigelow,  (Supm.  Ct.  Spec.  T.)  a 

Connor.  (N.  Y.  Super.  Ct.  Spec.  T.)  48  How.   Pr.  (N.  Y.)  164;    Bolton  v.  Mc- 

How.  Pr.  (N.  Y.)95;    Kain  v,  Delano,  CuUough.  (Supm.  Ct.  Spec.  T.)  2  How. 

(Ct.  App.)  II  Abb.  Pr.  N.  S.  (N.  Y.)  29;  Pr.  (N.  Y.)  165;    Wood  v.  Crowner,  4 

Sharp  V.  New  York,  31   Barb.  (N.  Y.)  Hill  (N.  Y.)  548. 

578;    Whitaker  v,   Desfosse,    7   Bosw.  4.  Cass  v.  Cass,  61  Hun  (N.  Y.)  460. 

(N.  Y.)  678.     But  see  Dean  v.  Empire  See  also  Dewey  v.  Field,  (Supm.  Ct. 

State  Mut.  Ins.  Co.,  (Supm.  Ct.  Gen.  Spec.  T.)  13  How.  Pr.  (N.  Y.)  439;  Salis- 

T.)  9  How.  Pr.  (N.  Y.)  69;  Continental  bury  v.  Scott,  6  Johns.  (N.  Y.)  329. 

Bank  Note  Co.  v.  Industrial  Exhibition  Partioular  Points  of  Biffionl^  Must  Be 

Co.,  I  Hun  (N.  V.)  118,  3  Thomp.  &  C.  Indicated.  —  It  is  not  sufficient  for  a 

(N.  Y.)  758.  party  opposing  a  reference  to  slate  in 

Joinder     of     Issne.  —  The      affidavit  general  terms  that  difficult  questions  of 

should  state  that  issue  has  been  joined,  law  will  be  involved,  but  the  particular 

Jansen    v,    Tappen,    3   Cow.   (N.   Y.)  points  of  difficulty  must  be  indicated. 

34.  Ryan  v.  Atlantic  Mut.  Ins.  Co.,  (N.  Y. 

Diffienlt  Qneetiontof  Law.  — Themov-  Super.  Ct.  Spec.  T.)  50  How.  Pr.  (N. 

ing  party  need  do  no  more  than  make  Y.)  321;    Patterson  v.  Stettauer,  39  N. 

out  K  prima  facie  case  for  a  reference,  Y.  Super.  Ct.  413;  Lusher  v.  Walton,  i 

and  he  need  not  state  in  his  affidavit  Cai.  (N.  Y.)  149.     But  see  Low  v,  Hal- 

that  no  difficult  (question  of  law  will  lett,  3  Cai.  (N.  Y.)  82. 
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master  or  referee,  otherwise  any  proceedings  by  him  would  be 
without  authority  from  the  court  and  of  no  avail;  ^  and  as  there 
is  no  such  officer  as  a  referee  permanently  attached  to  a  court,  it 
is  the  practice  to  appoint  or  agree  upon  a  referee  in  each  particu* 
lar  case.* 

2.  By  Whom  Hade.  —  The  master  is  appointed  by,  and  should 
be  selected  by,  the  court  and  not  by  the  parties ;  •  and  where  a 
reference  to  a  referee  is  ordered  by  the  court,  an  agreement  by 
the  parties  as  to  who  shall  act  as  referee  is  but  a  nomination,  and 
the  referee  is  in  fact  appointed  by  the  court.* 

8.  General  BMentiala  of  Order  —  a.  In  Suits  in  Equity.  — 
The  chancellor  should  direct  the  master  to  report  the  facts  con- 
nected  with  all  the  issues  of  the  case,  so  as  to  enable  the  court  to 
grant  or  refuse  the  prayer  of  the  bill  upon  a  due  consideration  of 
the  evidence.* 

1.  Simons  v.  Hawley.  53  111.  App.  tered  and  an  authenticated  copy  thereof 

287*    157  111.  2iq,  in   which  case  the  brought  into  his  office.    Qnackenbash 

master  proceeded  to  take  proof  before  v.  Leonard,   10  Pai^e  (N.  Y.)  131,  in 

the  cause   had   been  referred  to  him,  which  case  it  was  said:    "  The  posses- 

and  it  was  held  that  the  court  erred  in  sion  of  the  decree  or  order  of  reference, 

ordering  the  entry  of  the  reference  to  by  the  master,  is  necessary,  not  only 

the  master  nunc  pro  tunc  as  of  a  prior  that  he  may  know  he  has  authority  to 

date  when  no  such  previous  order  had  execute  the  reference  and  to  summon 

been  entered,  the  Appellate  Court  say-  the  parties  to  appear  before  him,  but 

ing:     "  It  would  be  improper  for  the  also  to  enable  him  to  exercise  a  proper 

Circuit  Court  to  validate  the  action  of  discretion  in  fixing  a  reasonable  lime 

the  master  in    taking    testimony  and  for  the  service  of  the  summons  upon 

making  report  in  a  case,  without  au-  the  parties  who  are  to  cttend  before 

thority  from  the  court  by  dating  back  him;  in  reference  to  the  nature  of  the 

its  decree  of  reference.     If  an  order  of  matters  to  be  inquired  into,  and  the 

reference  had  really  been  entered,  then  evidences  of    such    parties  and  their 

the  court  could  order  it  to  b^  properly  solicitors." 

filed  and  dated  ff«»r/r^/iiffr."  And  the  2.  Carson  v.  Smith,  5  Minn.  78,77 
Supreme  Court  said:  "That  an  order  Am.  Dec.  530.    See  also  Kent  v.  Da- 
referring  a  cause  to  a  master  to  take  kota  F.  h  M.  Ins.  Co.,  2  S.  Dak.  300; 
the  testimony  can  only  be  binding  upon  Stone  v.  Merrill,  43  Wis.  72. 
the  parties  when  made  prior  to  the  ac-  8.  Per  Jenkins,  J.,  in  Finance  Com- 
tion  of  the  master  is  too  clear  for  argu-  mittee  v.  Warren,  82  Fed.  Rep.  525. 
ment.     Of  course,  if  there  is  an  appear-  4.  Per  Mayham,  J.,  in  Klein  v.  Conti- 
ance  and  participation  in  the  taking  of  nental  Ins.  Co  ,62  Hun  (N.  Y.)  341. 
evidence  without  an  order,  parties  can-  0.  Owens   v.   Rhodes,   10   Fla.   319. 
not  question  the  authority  of  the  mas-  In  this  case  the  prayer  of  the  bill  being 
ter  to  act.  but  the  subsequent  entry  of  that  a   note   on   which  judgment  had 
an  order  of  reference  would  amount  to  been  obtained  might  be  decreed  to  have 
nothing."  been  given  without  consideration,  and 

Order  of  Seferenca  Caniot  Be  Waived. —  that  the  judgment  be  enjoined,  it  was 
It  has  been  held  that  appearing  and  held  that  the  court  should  have  deter- 
going  to  trial  before  a  referee  without  mined  the  validity  of  the  items  corn- 
objection  does  not  cure  the  want  of  an  posing  the  consideration  of  the  note, 
order  of  appointment  in  the  record,  and  instructed  the  master  in  stating 
Stone  V.  Merrill,  43  Wis.  72.  Compare  the  account  which  to  admit  and  which 
Kent  V,  Dakota  F.  &  M.  Ins.  Co.,  2  S.  to  reject,  and  that  it  was  error  to  direct 
Dak.  300.  the  master  simply  to  take  an  account 

Prematore  Issilanoe of  Stunmone.  —  It  is  between  the  maker  and  the  payee, 

irregular  for  the  master   to    issue  a  Express  Bireetion  to  Take  Teitiaioiiy 

summons  to  proceed  upon  a  reference  Unneeessary.  —  A    master    directed    to 

until  the  decree  ha^  beep  acf  uftlly  en-  ascertain  the  facts  may  receive  the  tes- 
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To  State  la  Aooovnt.  —  In  a  suit  for  all  accounting  the  master 
should  not  be  ordered  simply  to  take  the  testimony,  but  the 
cause  should  be  referred  to  him  to  state  an  account  and  report 
the  same  to  the  court.* 

Direotion  to  tUport  SpeoiAl  OireuiifttAnoei  of  Caao.  —  The  master  does  not 
usually  state  the  special  circumstances  of  the  cas6  in  his  report, 
but  this  is  sometimes  required  by  the  decree  where  it  is  appre- 
hended that  particular  circumstances  may  develop  which  will  influ- 
ence the  mind  of  the  court.* 

*.  In  Actions  at  Law.  —  The  order  of  reference  should  be 
definite  and  certain,'  but  it  is  not  necessary  that  the  order  of 
reference  should  recite  the  grounds  on  which  it  is  mide,*  Cor- 
rect practice  requires  that  the  order  should  state  whether  it  is 
made  on  the  agreement  of  the  patties,  upon  the  application  of 
one  party,  or  by  the  court  on  its  own  motion.* 

Order  Heed  Hot  Be  Signed.  —  Where  the  order  is  entered  in  the  min- 

timony  of  witnesses  pertinent  to  such  298;  March  z;  Eastern  R.  Co.,  43  N.  H. 

facts  without  an  express  direction  to  534;  Mott  v.  Harrington,  15  Vt.  185. 

that  effect  in  the  order.    Goodwin  v,  8.  Morris  v.  Haas,  54  Neb.   579,  in 

McGehee,  15  Ala.  232.     See  also  Story  which  case  the  order  of  reference  di- 

V,  Livingston,  13  Pet.  (U.  S.)  359.  rected  the  referee  to  take  the  testimony 

Forms  of  Orden.  —  For  useful  forms  and  report  the  same  with  his  "  concln- 

of  orders  referring  causes  to  masters,  sions,"  and  it  was  objected  that  the 

see  Hunt  v.  Stockton  Lumber  Co.,  113  order  was  uncertain  as  to  the  power  of 

Ala.  387;  Feige  v.  Babcock,  11 1  Mich,  the  referee  to  find  the  facts. 

538;  3  Dan.  Ch.  PI.  &  Pr.,  p.  2193,  to  Waiver  of  Olijectione  to  Fom  of  (Mer. 

which  authority  the  court  referred  in  — Objections  to  the  form  of  the  order 

Weary  v.  Andrews,  58  III.  App.  380.  of  reference  have  been  deemed  to  be 

1.  Weary  %\  Andrews,  58  111.  App.  waived  by  proceeding  with  the   refer- 

380,  in  which  case  the  court  cited  Hu  ence.      Shepherd    v.     Shepherd,    108 

ling  V,  Farwell,  33  111.  App.  238;  Moss  Mich.  82,  in  which  case  the  court  cited 

V,  McCall,  75  111.  190;  French  v.  Gibbs,  20  Am.  and  Eng.  Encyc.  of  Law  (tst 

105  Hi.   523;    Beale  r.  Beale,   116  111.  ed.)  683;  Claflin  v.  Farmers',  etc..  Bank, 

292.  25   N.   Y.  293;    Renouil  v,   Harris,  a 

AMtrietioii  to  Svidence  Already  Taken.  Sandf.  (M.  Y.)  641.    See  also  Butler  v, 

—  Where  the  cause  has  been  pending  Cornell,  148  111.  276. 

for  more   than  six  years,  and  the  per-  Executors  and  Administratorj  where 

ties  to  it  h^ve  had  every  opportunity  a  claim  is  brought  against  a  decedent's 

to  put  in  testimony  bearing  upon  the  estate  are  within  the  rule  and  cannot 

various   phases  of  the  case,  the  court  object  to  the  form  of  the  order  of  refer- 

may  in  its  discretion,  upon  entering  a  ence  where  they  proceed  with  the  ref- 

decree  for  an  accounting,  direct  that  erence  without  first  making  the  objec- 

such  accounting  be  made  upon  the  files  tion.      Shepherd     z/.     Shepherd,     108 

and  records  in  the  cause,  and  the  testi-  Mich.  82. 

mony   already   taken.     Feige  v.  Bab-  4.  Duncan  v.  Erickson,  82  Wis.  128. 

cock,  III  Mich.  538.  5.  Terpening  v,  Holton,  9  Colo.  306, 

Oilier  to  Beport  Evidenoe.  —  In  Massa-  in  which  case  it  was  said,  however, 
chusetts  it  is  within  the  discretion  of  a  that  the  faill»re  to  preserve  in  the  rec- 
single  justice  to  decline  to  order  the  ord  the  circumstances  under  and  man- 
evidence  or  any  part  of  it  to  be  re-  ner  in  which  the  order  was  made, 
ported,  and  he  may  rule  the  master  to  while  amounting  to  an  irregularity, 
hear  the  parties  and  their  evidence,  does  not,  according  to  the  current  of 
to  find  the  facts  and  report  the  same  to  authority,  afford  grounds  of  reversal  on 
the  court.  Silva  v.  Turner,  166  Mass.  appeal,  where  both  parties  without  ob- 
407,  in  Which  case  the  court  cited  Bow-  jection  or  exception  in  this  behalf  ap- 
ers  V,  Cutler,  165  Mass.  441.  pear  before  the  referee  akid  submit  to  a 

B*  Pingree  v.  Coffin,  12  Gray  (Mass.)  trial  upoil  the  merits. 
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utes  of  the  court,  it  is  not  necessary  that  the  judge  of  the  court 
should  sign  it.* 

Seope  of  Seferenoe.  —  Where  no  particular  issues  are  designated  in 
the  order,  all  the  issues  will  be  regarded  as  having  been  referred.* 

Brrors  Waivod.  —  Where  the  court  improperly  refers  the  cause  for 
a  trial  of  all  the  issues  therein,  and  the  defendant  does  not 
reserve  any  exception  to  the  order  of  reference,  he  cannot  on 
appeal  insist  upon  the  error  of  the  court  in  making  the  order  as  a 
ground  for  the  reversal  of  the  judgment.* 

4.  Frelimiiiary  Becree  or  Judgment  —  Principles  of  Aoconnt  — 
a.  In  Suits  in  Equity.  —  A  reference  to  a  master  to  take  an 
account  will  not  be  ordered  until  the  defendant  has  been  found 
by  the  court  to  be  bound  to  account,  and  the  court  should  declare 
the  rights  of  the  parties  and  specify  the  principles  upon  which 
the  account  is  to  be  taken.* 

Formi  of  Orden.  —  For  forms  of  orders  stated/*  and  it  was  held  that  he  was 

of    reference,    see    Jackson   v,    Puget  authorized  only  to  examine  the  books. 

Sound  Lumber  Co.,  (Cal.  1898)  52  Pac.  papers,  and  transactions  of  the  parties. 

Rep.  838;  Garrity  v.  Hamburger  Co.,  hear  testimony,  and  report  the  same 

136  III.   499;    Davis  V,  Caldwell,    100  with  his  findings  thereon. 

Iowa  658.  Order  Constnied  with  Beferenco  to  Coih 

1.  Leyde  v.  Martin,  16  Minn.  38.  sent. —  It  would  seem  that  where  an 

Order  Xado  at  Chambers.  —  In    South  order  of  reference  is  based  upon  the 

Carolina  it  has   been  held   under  the  consent  of  the  parties  made  in  open 

statutesof  that  state  that  a  circuit  judge  court  the  order  is  to  be  construed  in 

holding  a  special  term  under  an  order  the  light  of  the  terms  of  consent.     IIU 

of  the  chief  justice  outside  of  his  own  stad  v.  Anderson,  2  N.  Dak.   167,  in 

circuit  cannot  grant  an  order  of  refer-  which  case  it  being  objected  that  the 

ence  at  chambers  without  the  consent  order  was  not  broad  enough  to  warrant 

of  the  parties.     Simms  v.  Phillips,  46  the  action  of  the  referee  in  reporting 

S.  Car.  149.     See  also  article  Chambers  findings  of  fact  and  conclusions  of  law, 

AND  Vacation,  vol.  4,  p.  336.  the  court  said:  "  The  answer  to  this 

8.  Illstad  V.   Anderson,    2  N.   Dak.  claim  is  the  consent  of  defendant  and 

167.     See    also   Kimball   v.    Lyon,   19  appellant,  made  in  open  court,  that  the 

Colo.     266,    holding    that    where    the  case  be  referred  to  take  testimony  and 

cause  is   referred   with    directions    to  report." 

take  testimony  and  report  the  same  to-  S.  Joshua  Hendy   Mach.    Works  v. 

gether  with  findings  of  fact  and  con-  Pacific  Cable  Constr.  Co.,  99  Cal.  421. 

elusions  of  law,  the  order  is  equivalent  4.  Moffett  v.    Hanner,    154  111.  649; 

to  a  reference  with  directions  to  the  Moss  v.  McCall,  75  111.  190;  Patten  v. 

referee  to  hear  and  decide  the  whole  Patten,  75  111.  446;  Kay  v.  Fowler,  7 

issue.  T.    B.    Mon.   (Ky.)   593;    Simmons  v. 

Order  to  Beport  Evidence  in  Writing.  —  Jacobs,  52  Me.  147 ;  Hudson  tf.  Trenton 

It  is  not  essential  to  the  validity  of  the  Locomotive,  etc.,  Mfg.  Co.,   16  N.  J. 

order  of  reference  that  it  should  in  ex-  Eq.  475;  Izard   v.  Bodine.  9  N.  J.  Eq. 

press  terms  require  the  referee  to  re-  309;  Stonington  Sav.  Bank  v.    Davis, 

port  the  evidence  in  writing,  but  it  is  15  N.  J.  Eq.  30;  Remsen  v.  Remsen,  2 

sufficient   to  order  him   to   report  his  Johns.  Ch.  (N.  Y.)  495;  Harris  v.  Fly, 

conclusions  of  law  and  fact.     Butler  v.  7  Paige  (N.  Y.)  421;  Torrey  v,  Shaw,  3 

Cornell,  148  111.  276.  Edw.  (N.  Y.)  356;  M'Lin  v.  M'Namara. 

Clerieal    Error.  —  In     Bradshaw     v,  i  Dev.  &  B.  Eq.  (N.  Car.)  407;  Updike 

Morse,  20  Mont.  214,  the  referee  was  v.  Doyle,  7  R.  I.  446;  Ballard  v.  Mc- 

ordered    to    "  make    up    an    account  Millan,  5  Tex.  Civ.  App.  679,  in  which 

stated,"  and  it  was  held  that  this  was  case  the  court  cited  2  Dan.  Ch.  PI.  and 

a  clerical  error,  as  the  referee  could  Pr.  1221:  Dubourg  de  St.  Colombe  r. 

state  an  account  between  the  parties,  U.  S.,  7  Pet.  (U.  S.)  625. 

^ut  Qould  not  "  n^ake  up  an  account  On  a  Bill  for  BlBcovery,  relief,  and  ac- 
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i.  In  Actions  at  Law.  —  In  some  cases  it  has  been  held  that 
the  facts  and  legal  questions,  if  any,  which  must  govern  the 
account,  should  first  be  determined  by  the  court  before  referring 
the  cause  to  a  referee.  * 

5.  Becord  of  Order.  —  An  order  appointing  a  referee  should  be 
made  a  record  of  the  court.* 

couQt,  the  right  of  the  plaintiff  must  be  as  a  condition  on  which  a  favor  may  be 

first    established    and    decided,    after  granted  to  him.     But  without  consent 

which    an     account    may    be    taken,  the  court  can   never    make    such   an 

Neale  v.  Hagthrop,  3  Bland  (Md.)  551.  order.      Attempts    have    been    made, 

See  also   Franklin   v.  Meyer,  36  Ark.  upon  the  pretext  of  a  loose  practice  in 

96;  Dunlap  V.  O'Dena,  i  Rich.  Eq.  (S.  our  courts,  to  escape  from  the  conse- 

Car.)  272.  qaences  of  a  reference  by  treating  the 

Conitaraotion  of  Artielas  of  Partnandiip.  case  as  still  open  to  the  equity  of  the 

—  In  referring  partnership  accounts  to  defendant;  but  such  attempts  have  not 

a   master  the  court  should  settle  the  been  sanctioned  by  this  court."     Citing 

construction  of  the  articles  of  partner-  Bruce  r.  Child,  4  Hawks  (N.  Car.)  372. 

ship,  and  decide  what  kinds  of  accounts  In  iUabama   it  is  not   the  ordinary 

come  within  the  partnership,  and  lay  practice  for  the  chancellor  to  refer  the 

down    the    principles    by    which    the  cause  to  the  register  in  advance  of  any 

master  should  be  governed.     Sharp  v,  evidence  taken  in  the  case.     May  v. 

Morrow,  6  T.  B.  Mon.  (Ky.)  300.  Folsom,  113  Ala.  iqS. 

Whero  It  Is  Bought  to  Expodito  tho  1.  Magennis  v.  Scheid,  92  Hun  (N. 

Oaqso. —  In  Carter  v.  Alston,  2  Hayw.  Y.)  521;  Best  v.  Pike,  93  Wis.  408. 

(N.  Car.)  237,  it  was  declared  that  a  Interlooatory  Jndgmont  upon  Report  of 

master  may  be  ordered  to  take  an  ac-  Baferoe.  —  A  referee  has  power  in  cer- 

count  for  the  purpose  of  expediting  the  tain  cases  to  report  in  favor  of  an  in- 

proceedings  without  first  decreeing  that  terlocutory    judgment     directing    an 

the  party  is  liable  to  account.  account,  and  when  the  referee  so  re- 

Ho  Seferenoe  for  Taking  Aooonnti  on  ports,  acourtmay  in  proper  cases  settle 

Motion.  —  In    M'Lin  v,   M'Namara,    i  an   interlocutory  judgment   upon   the 

Dev.  &  B.  Eq.  (M.  Car.)  407,  in  which  report  of  the  referee  and  appoint  an- 

case  it  was  held  that  It  is  contrary  to  the  other  referee  to  take  the  accounting 

course  of  the  court  to  order  a  reference  provided  for  by  such  judgment.     Man- 

for  taking  accounts  on  motion,  Ruffin,  ning  v.  Manning,  87  Hun  (N.  Y.)  221, 

C.  J.,  said:  '*  Inquiries  as  to  particular  in  which  case  the  court  cited  Mundorff 

facts  may,  indeed,  be  ordered  upon  the  v.  Mundorff,  i  Hun  (N.  Y.)4i;  Hatha- 

hearing,  in  aid  of  the  chancellor,  upon  way   v.  Russell,  45   N.  Y.  Super.  Ct. 

matters  reserved  for  further  directions;  538;  Seymour  v.  Spring  Forest  Ceme- 

but    a    reference  to  take  an  account  tery  Assoc,  (Supm.  Ct.  Gen.  T.)  45  N. 

upon  a  bill  whose  sole  object  is  to  get  Y.  St.  Rep.  520,  and  Produce  Bank  v, 

such  an  account,  is  a  peremptory  ad-  Morton,  40  N.  Y.  Super.  Ct.  337.    Com- 

judication  of  the  defendant's  liabilities,  pare  Garczynski   v,    Russell,  75    Hun 

according  to  the  result  as  it  may  be  (N.  Y.)  492. 

found  by  the  master,  and  overrules  all  S.  Kent  v.  Dakota  F.  &  M.  Ins.  Co., 

the  bars  set  up  in  the  answer;  so  far,  2   S.    Dak.   300;    Stone    v.  Merrill,  43 

at  least,   as   to  pretrent  the  bill  from  Wis.  72. 

being  afterwards  dismissed.     If  it  be  En^   of    Ordor    Proreqviiite.  —  The 

said  that  the  reference  asked  was  to  referee  should  not  proceed   until   the 

be  without  prejudice,  the  reply  is  obvi-  order  has  been  duly  entered.     Bonner 

ous,  that  as  an  order  of  the  court  in  in-  v.  McPhail.  31  Barb.  (N.  Y.)  106. 

vitum,  such   an   order  is  incongruous  Entry  of  Bnlo  Vnno  |ffO  Tnno.  —  Where 

and  absurd,  since  it  professes  to  re-  it  is  provided  by  statute  that  a  refer- 

serve    that    for    future    adjudication,  ence  may  be  had  by  rule  of  court  and 

which  by  the  import  of  the  same  order  by  the  consent  and  agreement  of  the 

has  been    already   determined.      The  parties    thereto,    and    that    judgment 

parties  may  consent  to  such  a  proceed-  may  be  given  upon  the  report  or  award 

mg,  for  the  purpose  of  speeding  the  of  the  referee,  and  the  parties  agree  to 

cause;  and  the  court  may  require  in  a  a  reference,  and  allow  the  cause  to  be 

proper  case  such  consent  from  a  party  kept  upon   the  docket   and   continued 
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6.  Amendment  ani  Modifioatiwi  of  Order.  —  An  order  referring  a 
cause  to  a  master  in  no  wise  adjudges  the  rights  of  the  parties; 
it  is  purely  an  administrative  order,  and  it  may  be  modified  upon 
good  cause  shown.*  Likewise  an  order  referring  a  cause  to  a 
referee^  which  as  drawn  does  not  embody  the  purpose  of  the 
court,  may  be  amended  so  as  to  express  the  intention  of  the 
court.* 

Siioeenive  Hmions  for  Seflsrenoe.  —  An  order  denying  a  motion  to 
refer  the  cause  is  not  res  judicata^  and  notwithstanding  such  order 
the  court  may,  at  the  same  term,  hear  a  subsequent  motion  for  a 
reference,  vacate  the  first  order,  and  refer  the  cause.* 

XL  QuAimcATiovB  OF  HA8TEB  OB  Eetebeb.  —  The  court 
should  appoint  the  master  or  referee  with  special  reference  to  his 

from  term  to  term,  the  entry  of  the  roll  onder  by  a  new  order  and  recommitted 

or  order  is  a  mere  matter  of  form,  and  the  cause  to  the  master,  and  the  whole 

the  submission  may  be  mad^  a  rale  of  subject    was    revised     and    a    report 

court,  as  well  after  the  report  or  award  brought  in  greatly  more  satisfactoiy  to 

has  been  made  as  before.     Bailey  v.  the  court." 

District  of  Columbia,  4  App.  Cas.  (D.  Sbminal  of  Bill.  —  On  the  hearing  of 

^•)  35^1  in  which  case  the  court  cited  exceptions  to  the  master's  report,  the 

Matter  of  Taylor,  5  B.  &  Aid.  217,  7  E.  court  may  dismiss  the  bill  where  the 

C.  L.  73;  Pownall  v.  King,  6  Ves.  Tr.  court  changes  its  opinion  as  to  the  title 

10;  Fetherstone  v.  Cooper,  9  Ves.  Jr.  of  the  complainant  to  recover,  the  pre- 

67;  Heming  v.  Swinnerton,  5  Hare  350,  vious  interlocutory  orders  on  the  hear- 

a  Phil.  79;  and  Matter  of  Story,  7  Ad.  ing   of    such    exceptions   being   open 

&  El.  602.  34  E.  C.  L.  171.  to  revision.     Foumiquet  v,  Perkins,  16 

Statute  sfAmeiidmsnti.  —  An  omission  How.   (U.  S.)    82.     Compare    Lang  v. 

to  enter  an  order  of  reference  in  pur-  Brown,  21  Ala.  179. 

suance  of  a  stipulation  of  the  parties  is  8.  U.  S.  v.  Church  of  Jesus  Christ, 

cured  by  the  statute  of  amendments,  etc.,  6  Utah  15,  in  which  case  the  court 

Bewick  r.  Fletcher,  39  Mich.  25.  cited  Lansing  v.  Easton,  7  Paige  (N.  Y.) 

Prwuxnption  that  Order  Was  Kade. —  364,  and  Hilton  r.  Patterson,  (Supm. 

Where  the  record  fails  to  show  affirma-  Ct.  Spec.  T.)  18  Abb.  Pr.  (N.  Y.)  245; 

lively    that    the    order    appjointing    a  Matter  of  May,  53  Hun  (N.  Y.)  127,  in 

referee  was  not  made,  it  will  be  pre-  which  last  case  it  was  held  that  wheie 

sumed    that    it  was    properly    made,  the  order  has  been  improperly  drawn, 

where  it  appears  from  the  recitals  in  but  the  referee  has  proceeded  through- 

the  judgment  that  it  was  made.     Kent  out  on  the  assumption  that  the  order 

V.  iSakota  F.  &  M.  Ins.  Co.,  2  S.  Dak.  had  been  drawn  in  accordance  with  the 

300.  court's  intention,  th^  court  may,  after 

1.  Ex p,  Simms,  43  S.  Car.  311.  the   referee's  report  has  been   made. 

Amendment  of  Order  of  Beferenoe.  —  In  amend  the  order  nunc  pro  tunc  so  as  to 

Union  Sugar  Refinery  v,  Mathiesson,  3  make  it  conform  to  the  original  direc- 

Cliff.  (U.  S.)  146,  it  was  said:  "  Three  tions.    See  also  Dyer  v.  Dyer,  (Supm. 

times  this  court  itself  has  corrected  a  Ct.  Spec.  T.)  17  Misc.  (N.  Y.)  421. 

decretal  order  because  it  was  ambigu-  Yaoation  ef  Ord«r  Denying  Eeiltoniiee.  — 

otts  —  twice  in  this  district,  and  once  in  An  order  absolute  in  its  terms  denying 

the  Rhode   Island  district  in  a    case  a  reference  may  be  vacated  at  the  same 

where   a   very  large  amount  was  in-  term  and  a  reference  ordered.     Turner 

volved.      The    report    of    the    master  v.  Nachtsheim,  71  Wis.  16. 

there  was  in  favor  of  the  complainant;  8.  Turner  v.    Nachtsheim,   71   Wis. 

but  upon  looking  at  the  decretal  order  16,  in  which  case  the  court  held  that 

when  the  report  came  in,  the  court  saw  subsequently   ordering    the   reference 

that  one  of  the  clauses  of  the  order  was  was  a   mere  assertion  of  the  general 

quite  ambiguous,  and,  perceiving  that  rule  that  the  court  has  entire  control 

its  phraseology  had  escaped  the  atten-  over  its  orders  and  judgments  during 

tion  of  the  court  at  the  time,  the  court  the  term  at  which  they  were  made  or 

of  its  own  motion  corrected  the  decretal  rendered. 
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fitness  to  perform  the  duties  imposed  upon  him.* 

Mi^tloik  of  VMrtloo  M  to  Bofnroo.  —  Even  where  the  reference  is  by 
consent  and  the  stipulation  names  the  referee  the  court  must  be 
satisfied  that  the  selection  Js  a  proper  one.* 

Must  Se  Unbiased.  —  Like  jurors  or  arbitrators,  a  master  or  referee 
should  be  a  person  entirely  unbiased  and  indifferent  between  the 
parties.* 

Although  an  Attorney  of  one  of  the  parties  is  disqualified  to  act  in 
the  capacity  of  master  or  referee,*  yet  the  fact  that  the  officer 
after  performing  his  duties  acts  as  counsel  for  one  of  the  parties^ 
does  not  affect  the  validity  of  his  decision  or  report.* 

Xomber  of  Same  Profenion  m  Party.  —  In  an  action  to  recover  for 
professional  services,  the  court  should  be  careful  to  avoid  refer- 

1.  Per   Kickpatrick,   J.,   io    Hoe   v.  697,  holding  that  an  attorney  cannot 

Scott,  87  Fed.  Rep.  220.  act  as  master  in  a  suit  of  which  he  is  of 

Bisqnaliflcation    of   County  Hatter.  —  counsel.     Shipman  v.  Fletcher,  82  Va. 

Where  it  is  claimed  that  the  master  (or  601;  Goldberger  v,  Manhattan  R.  Co., 

the  county  is  disqualified,  and  the  court  (M.  V.  Super.  Ct.  Gen.  T.)  3  Misc.  (N. 

is  asked  to  appoint  a  special   master.  Y.)  441;  Home  v.  Greer,  (Tenn.  Ch. 

the  master  for  the  county  has  a  right  to  1897)  43  S.  W.  Rep.  774. 

intervene  and  be  heard.     Exp.  ^imms^  GUont    of   Party  Hot    Oisquallflod. — 

43  S.  Car.  311.  Where  the  reference  involves  the  ascer- 

V.  B.  Statute  BisqaaUlfing    Clerk   of  tainment  of  the   fees  of  a  plaintilT's 

Oourt.  —  Act  Cong.   March  3,   1879,  20  counsel,  the  matter  may  be  referred  to 

Stat,  at  L.  415,  provided  that  no  clerk  one  who  is  a  client  of  one  of  the  solicits 

or  deputy  clerk  of  the  District  or  Cir-  ors,  in  the  absence  of  any  objection  to 

cuit Courts  of  the  United  States  should  his  appointment.     Rogers,  v.   Rogers,, 

be  appointed  a  master  in    any  case,  (Tenn.  Ch.  1896)  42  S.  W.  Rep.  70,  in 

except  where  the  judge  of  such  court  which  case  it  was  said:   '*  While  the 

shall  determine  that  special  reasons  ex-  fact  cited,  if  it  be  the  fact,  might  have 

ist  therefor;  but  it  has  been  held  that  weighed  with  the  chancellor  in  the  bal- 

the  disqualification  thereby  imposed  is  ance  against  his  appointment,  still  we 

for  the  benefit  of  the  parties,  and  that  know  of  no  law  that  renders  the  fact  an 

where  a  deputy  clerk  is  appointed  mas-  absolute  bar  to  his  appointment." 

ter  and  the  decretal  order  omits  to  state  4.  Phillips's  Estate,   10  Pa.  Co.  Ct. 

the  special  reason  for  appointing  him,  374;  Bowers  v.  Bowers,  29  Gratt.  (Va.) 

and  the  parties  proceed  with  the  refer-  697;  Shipman  v,  Fletcher,  83  Va.  601. 

ence  for  a  long  time  without  making  See    also    Brown    v.    Byrne,     Walk.. 

any  objection,  the  court  will  amend  the  (Mich.)  453,  wherein  it  was  held  that  it 

orderfftfMr/r£7 /tf;ir  by  inserting  therein  is  improper  for  a  master  to  perform 

a  recital  that  the  solicitors  for  the  re-  any  ofilcial  act  as  master  in  a  cause  in 

spective  parties  have  consented  to  the  which  he  is  solicitor  or  a  partner  of  the 

appointment  of  such  person  as  master,  solicitor. 

Fischer  v,  Hayes,  22  Fed.  Rep.  92,  in  Where  a  Master  Has  in  the  Charaoter  of 
which  case  both  of  the  parties  at  the  a  Bollcitor  or  counselor,  given  advice, 
time  of  the  appointment  of  the  master  or  prepared  any  pleadings,  etc.,  in  a 
consented  to  his  appointment,  but  the  cause  or  matter  pending  in  or  brought 
defendant  did  not  know  that  such  before  the  court,  or  has  made  or  op- 
person  was  a  deputy  clerk  of  the  posed  motions  or  petitions  in  such, 
court.  cause  or  matter,  or  where  his  law  part- 
is. Litchfield  V,  Burwell,  (Supm.  Ct  ner  has  been  thus  employed  or  con- 
Spec.  T.)  5  How.  Pr.  (N.  Y.)  341.  in  suited,  although  not  the  solicitor  or 
which  case  it  was  declared  that  not-  counselor  on  record,  such  master  or 
withstanding  the  stipulation  the  court  judicial  officer  cannot  afterwards  act 
may  decline  to  appoint  the  person  as  a  master.  M'Laren  v,  Charrler,  5 
designated,  at  least  where  there  are  in-  Paige  (N.  Y.)  530. 
fant  parties.  0.  Phillips's  Estate,  10  Pa.  Co.  Cl« 
8.  Bowers  v.  Bowers,  29  Gratt.  (Va.)  374. 
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ring  the  cause  to  a  member  of  the  same  profession  as  the  plaintiff 
where  there  appears  upon  the  face  of  the  claim  a  good  reason  to 
suppose  that  the  charge  may  be  exorbitant,  although  there  is  no 
fixed  rule  which  prevents  the  selection  of  one  belonging  to  the 
same  profession  as  the  plaintiff.  ^ 

Mend  of  Psrtj.  —  One  who  is  on  friendly  terms  with  one  of  the 
parties  is  not  necessarily  disqualified  to  act  as  master  or  referee.* 

Trial  «f  Ot]i«r  ttniltf  OavMt.  —  A  referee  is  not  disqualified  to  act 
because  he  has  acted  in  another  case  involving  the  same  questions 
and  has  fixed  and  settled  opinions  of  the  law  and  facts,  where  it 
is  not  shown  that  his  rulings  in  the  other  case  were  partial  or 
erroneous.* 

The  Judge  of  the  Court  cannot  without  the  consent  of  the  parties 
act  as  a  referee.  But  if  the  parties  choose  to  stipulate  that  the 
judge  shall  act,  they  may  do  so,  as  it  is  in  substance  the  same  as 
stipulating  that  he  may  tiy  the  case  at  chambers.^ 

1.  Martin  v.  Windsor  Hotel  Co.,  lo  Olgection  Waived.  —  The  objection 
Han  (N.  Y.)  304,  in  which  case  it  was  that  the  cause  was  referred  to  one  who 
said:  "  It  is  not  because  such  referees  had  previously  been  in  ihe employment 
will  not  do  equal  and  full  justice  to  the  of  one  of  the  parties  will  be  deemed  to 
parties,  but  because  of  a  general  im-  have  been  waived  by  a  party  who 
pression  that  on  questions  of  com  pen-  makes  no  complaint  at  the  time  of  his 
sation  for  legal  services  lawyers  may  appointment  and  does  not  bring  the 
not  be,  and  sometimes  are  not,  un-  matter  to  the  attention  of  the  court  un- 
prejudiced in  determining  values.  A  til  after  the  report  has  been  filed, 
physician  is  not  chosen  as  a  referee  on  Moore  v.  Waco  Bldg.  Assoc.  (Tex.  Civ. 
physicians' '  accounts,  nor  are  clergy-  App.  1898)  45  S.  W.  Rep.  974. 

men  when  a  pastor  sues  for  the  value  8.  Klein  v.  Continental  Ins.  Co.,  62 

of  his  services,  and  so  also  as  to  all  Hun  (N.   Y.)  341,  in  which  case  the 

other  trades  and  professions;  and  in  question  arose  on  a  motion  to  remove 

the   popular  mind   it  is,  not   without  the  referee,  and  the  court  refused  to 

some  show  of  reason,  thought  invidi-  remove  him. 

ous     that     lawyers     only    should    be  In  Home  v,  Greer,  (Tenn.  Ch.  1897) 

selected  to  determine  the  claims  of  law-  43  S.   W.   Rep.  774,  Barton,  J.,  said: 

yers.     It  is   better  for  the  profession  *'  We  note  with  regret  that  in  a  case 

and  for  the  courts  that  this  should  not  where  the  clerk  and  master  is  a  party 

be  so,  and  the  honor  and  well  being  of  largely    and    vitally    interested,     the 

the    profession   requires  that  lawyers  chancellor  has  seen  proper  to  appoint 

should  not  be  thought  to  shrink  from  an  his  deputy,  who  is  necessarily  under 

examination  of  their  charges  by  a  jury  the  control  of  the  master,  and  holds  his 

enlightened  bv  the  opinions  of  other  office  at  his  pleasure,  a  special  master 

lawyers  as  witnesses  and  by  the  in-  to  report  on  the  status  of  accounts  be- 

structionsof  the  courts.'*     Quoted  Yrxih  tween  this  clerk  and  master  and  other 

approval  in  Abbott  v,  Corbin,  22  N.  Y.  parties.     No  objection  appears  to  have 

App.  Div.  584.  been  made  to  this  course;  and,  while 

2.  Eichberg  v,  Wickham,  (Supm.  Ct.  the  record  does  not  show  it,  the  ex- 
Gen.  T.)  21  N.  Y.  Supp.  647.  planatlon  may  be  that  the  selection  of 

One  Having  Office  wiUi  Attorney  of  the  deputy  was  by  consent  of  the  par- 
Party.  —  In  Rouse  v,  Goodman,  (City  ties;  but  it  is  a  practice  not  at  all  to  be 
Ct.)  28  N.  Y.  Supp.  524,  one  of  the  par-  approved,  even  under  these  condi- 
ties   moved    the    court    to    remove    a  tions." 

referee  on  the  ground  that  he  officed  4.  Dinsmore  v.  Smith,  17  Wis.  20,  in 

with  the  attorney  of  the  other  party,  which  case,  however,  it  was  declared 

and  it  was  held  that  whether  or  not  the  that  the  statute  contemplates  that  some 

referee  should  be  removed  was  a  m^t-  other  person  shall  be  chosen, 

ter  for  the  exercise  of  the  court's  sound  Contra.  —  A    judge    cannot    appoint 

discretion.  himself  a  referee,  even  by  request  of 
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XIL  Oath  of  Masteb  ob  Befbbeb  —  1.  Of  Master.  —  The 
authorities  do  not  require  the  master  to  be  sworn  unless  it  is 
made  necessary  by  an  express  statutory  provision  or  a  rule  of 
court  or  by  the  court  in  the  order  of  reference.* 

2.  Of  Beferee.  —  In  the  absence  of  any  statute  requiring  a 
referee  to  be  sworn,  no  oath  need  be  administered  to  him ;  *  but 
it  is  usually  required  by  the  statutes  authorizing  the  appointment 
of  referees  that  they  shall  take  an  oath  in  effect  to  well  and 
faithfully  hear  and  examine  the  cause  and  make  a  just  and  true 
report.*  It  has  been  held  that  it  is  sufficient  if  the  oath  taken  by 
the  referees  is  in  substance  and  effect  the  one  required  by  the 
statute.* 

Whether  Oath  Must  Appear  of  Beoord.  —  It  has  been  held  that  it 
should  appear  from  the  record  that  the  referee  was  sworn,  and 
that  the  fact  should  not  be  left  to  inference  from  the  report ;  • 
but  on  the  other  hand  it  has  been  held  that  a  recital  in  the 
referee's  report  that  he  has  been  duly  qualified,  is  at  It^st  prima 
facie  evidence  that  he  has  been  sworn  in  compliance  with  the 
statute,®  and  that  when  the  report  is  silent  as  to  whether  the 
referee  was  sworn  or  not,  it  will  be  presumed  in  the  absence  of 
evidence  to  the  contrary  that  the  oath  was  duly  taken. ^ 

the   panics.     Woodin   v,    Phcenix,   41  have  no  difficulty  in  holding  that  such 
Mich.  655.  a  referee  cannot  be  within  the  opera- 
Judge  of  Another    Circuit.  —  In    An-  ticn  of  the  constitution  as  an  officer  of 
drev?s  v,  Eiderkin,  24  Wis.  531,  it  was  any  kind." 

held  that  a  judge   of  another  circuit  3.  Ray  v.  Hall,  I  Harr.  (Del.)  106; 

may  be  a  referee.  Kinney  v.  Short,  2  Harr.  (Del.)  357; 

1.  Thompson  v.  Smith,  2  Bond  (U.  Pardridge  r.  Ryan,  134   111.  247;  Vogt 

S.)  320,  in  which  case  it  was  held  that  v.    Butler,    105    Mo.   479;    Bissell    v, 

as  there  was  no  statute  nor  any  rule  Warde,  129  Mo.  439;  Fassett  &.  Fassett, 

making  an  oath  necessary,  an  excep-  41  Mo.  516;  Walt  v,  Huse,  38  Mo.  210; 

tion   that   the  master  was  not  sworn,  Toler  v.  Hayden,  18  Mo.  399;  Ford  v, 

and  that  his  report  was  not  under  oath.  Potts,  6  N.  J.  L.  388.  decided  under  a 

could   not    be    sustained.     The    court  statute   requiring  the   referees    to    be 

said:     '*  They    [the   courts]   may   un-  sworn  unless  the  oath  is  waived  by  the 

questionably  order  the   master  to  be  parties;  Katt  v,  Germania  F.  Ins.  Co., 

sworn;  but  if  the  judge,  knowing  the  26  Hun  (N.  Y.)429;  Province  ».  Lovi, 

trustworthiness  and  intelligence  of  the  4  Oklia.  672. 

person  appointed,  does  not  require  an  4.  Province  v,  Lovi,  4  Okla.  672,  to 

oath,  the  want  of  it  does  not  invalidate  which  case  reference  is  made  for  the 

the  report.     This  exception  must  there-  form  of  an  oath  which  was  considered 

fore  be  overruled."  sufficient. 

8.  Sloan  v.  Smith,  3  Cal.  406;  Pard-  KeoesBity   to    Babeoribe    Oath.  —  The 

ridge  v.  Ryan,  35  111.  App.  230;  Daggy  failure  of  the  referee  to  take  and  sub- 

V,  Cronnelly,  20  Ind.  474;  Underwood  scribe  an  oath  as  required  by  the  Stat- 

V.  McDuffee,   15  Mich.   361,   in  which  ute   is  waived  where  he  is  sworn  in 

last  case  the  court  in  holding  with  the  open  court  in  the  presence  of  the  attor- 

constitutional  provision  that  all  execu-  neys  of  both  parties,  and  the  parties  go 

live  and  judicial  officers  shall  be  sworn  to  trial  before  him  without  objection, 

before  they  assume  their  duties,  said:  Vogt  v,  Butler,  105  Mo.  479. 

"  In  the  proceedings  under  considera-  5.  Ray  z\  Hall,   i   Harr.  ^Del.)  106; 

tion,  a  referee  is  appointed  only  when  Kinney   v.  Short,  2  Harr,  (Del.)  357, 

parties  consent,  or  waive  their  right  to  which  were  actions  in  justices*  courts, 

a  jury,  and   the  designation  may  be  6.  Edwardson    v.  Garnhart,   56  Mo. 

made  by  their  private  stipulation,  and  81;  Bissell  v,  Warde,  129  Mo.  439. 

is  confined  to  the  particular  suit.     We  7.  Garrily  v.  Hamburger  Co.,  136  IlL 
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S.  W«iY^  of  9atk.  —  The  objection  that  the  referee  did  not 
take  the  oath  required  by  statute  is  waived  by  failing  to  present 
it  to  the  ^urt,  and  by  appearing  before  the  referee  and  proceed- 
ing with  the  reference.* 

XffT.  PBoaB]^iV0B  9M  TSB  BBygMWCK —  1.  Foveim  of  Befareos 
—  a.  In  General.  —  Where  by  an  order  of  reference  to  a  referee 
the  whole  issues  are  referred  to  him  he  is  substituted  for  the 
court.*  The  trial  is  to  be  conducted  in  the  same  manner  as  a 
trial  by  the  co^urt,  and  the  referee's  report  stands  as  the  decision 
of  the  court.  The  referee  has  substantially  all  the  power  of  the 
court,  and  practically  the  same  proceedings  are  had  before  him 
as  on  a  trial  before  the  court. 

499;    Leyde   v.   Martin,   16   Minn.  38;  218;    Way  v,  Fravel,  61  Ind.  162,  and 

Atchison,  etc.,  R.  Co.  v.  Washburn,  5  Lee  v.  State,  88  Ind.  256. 

Neb.   117;    Gilbank  v.  Stephenson,  31  lajwi.  —  Sage  tr.  Nichols,  51  Iowa  44. 

VTis.  59a.  Maifu,  —  Sweetsir     v.    Keoaey,    32 

I^etviL  of  Af|dikTit  with  Report  —  It  Me.  464. 

is  not  a  fatal  objection  to  the  report  Michigan,  —  Gibson  v.   Burrows,  41 

that  the  affidavit  which  the  referee  is  Mich.  713. 

required  by  statute  to  make  is  not  re-  Minnesota,  —  Luodell  v,  Cheney,  50 

turned  with  the  reporL     Shindler  v,  Minn.  470. 

Luke.  43  Iowa  89.  New  Hampshire,  —  Mason  v.  Knox, 

Affidayit  Lost.  —  Where  the  referee  is  66  N.  H.  545. 

required  by  statute  to  mak^  affidavit  New  York,  —  Morange  v.  Meigs,  54 

that  he  will  well  and  faithfully  hear  N.  Y.  207;    Schuyler  v.  Smith,  51  N. 

and  examine  the  case,  etc.,  and  the  Y.   309;    Ehrhard    v.   Kings    County, 

affidavit  is  made  but  afterwards  lost,  (Supm.  Ct.  Spec.  T.)  36  N.  Y.  Supp.  656; 

its  absence  is  not  a  ground  for  setting  Albany  Brass,  etc.,  Co.  v.  Hoffman,  30 

aside  the  report.     Sears  v.  Sellew,  28  N.  Y.  App.  Div.  76;  Woodruff  v.  Dickie, 

Iowa  501.  (Supm.  Ct.  Gen.  T.)  31  How.  Pr.  (N. 

1.  Garrity  v.   Hamburger  Co.,    136  Y.)  164. 

111.  499,  in  which  case  the  court  cited  North  Carolina,  —  Perkins  v.  Berry, 

Pardrldge  v,  Ryan,  134  III.  247;  Vogt  103  N.  Car.  131. 

V,  Butler,  105  Mo.  479,  in  which  case  it  North  Dakota,  —  Illstad  v.  Anderson, 

was  held  that  where  the  oath  is  actu-  2  N.  Dak.  167. 

ally  taken  in  open  couit,  the  pacties  by  Ohio .  —  Wesleyan      Cemetery     v, 

appearing  before  the  referee  and  going  Woodruff,  2  Disney  (Ohio)  216. 

to  trial  without  any  objection,  waived  Oregon.  —  Stimson  v,   Estes,  3  Orc- 

the  objection  that  the  oath   was  not  gon  521. 

subscribed,  Bissell  v,  Warde,  129  Mo.  Vermont,  —  Downer  v.    Downer,  il 

439,  and  Ncwcomb  v.  Wood,  97  U.  S.  Vt.  395. 

581,  which  latter  case  was  ^'Ar^  in  Pard-  Lqgfal   and   Equitable  Aotiona.  —  The 

ridge  v.  Ryan,  134  111.  247.     See  also  referee  is  vested  with  jurisdiction  to 

Atchison,  etc.,  R.  Co.  v,  Washburn,  5  act  for  both  judge  and  jury  in  ihe  trial 

Neb.  117;  Lamaster  v.  Scofield,  5  Neb.  of  legal  actions  and  for  and  in  the  place 

148;    Milwaukee  County  v.  Ehlers,  45  of  the  court  in  the  trial  of  equitable 

Wis.  281.  actions.     Terpening  v.  Holton,  9  Colo. 

2.  California,  —  Plant  v,  Fleming,  20  306. 

Cat.  92;  Goodrich  z/.  Marys ville,  5  Cal.  Limito   upon    JvriBdiotion.  —  In    Cali- 

430;  Phelps  V.  Peabody,  7  Cal.  50.  fornia  arbitrators  are  a  part  of    the 

Colorado.  —  Belmont  Min.,  etc.,  Co.  court  and  have  the  same  limits  to  their 

V.  Costigan,  21  Colo.  471;    Terpening  jurisdiction.     Williams    v,   Walton,    9 

V.  Holton,  9  Colo.  306.  Cal.  142. 

Indiana, —  McCutchen  v,  McCutchen,  Powers    of    Jury.  —  In    Pennsylvania 

141   Ind.  697,  in  which  case  the  court  referees  are  restrained,  when  not  ex- 

cited  Indiana  Cent.  R.  Co.   v.  Bradley,  pressly  empowered  by  the  submission, 

7  Ind.  49;  Gilmore  v.  Putnam  County,  from  doing  what  a  jury  may  not  do. 

3$  Ind.  344;  Pitts  V,  Langsdale,  32  Ind.  McCracken  v,  Clarke,  31  Pa.  St.  498* 
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Dadiion  ttf  Queitloui  of  Ism  ud  Batt.  —  A  referee  has  power  and  it  sa 
his  duty  to  pass  upon  the  facts  in  controversy,  and  it  ^3  also 
within  his  province  to  detennine  all  questions  of  law  arising  upon 
the  trial  of  the  cause.* 

H^ty  tpd  Power  to  9Uto  Aeooniifts.  —  Ordinarily  where  the  whole  issue 
is  referred,  it  is  the  duty  of  the  referee  to  take,  state,  and  adjust 
the  accounts  of  the  parties  on  the  basis  on  which  by  his  decision 
he  may  settle  their  rights ;  for  as  a  portion  of  the  issues  that  is 
included  within  the  reference.* 

6.  Statutes  Governing  Referees. — a  seferoo  hu  h»  inheroiit 

or  Original  Powors,  but  he  can  exercise  only  the  powers  expressly 
enumerated  by  the  statute.* 

Auttoity  by  Oonient.  —  Authority  other  than  that  conferred  by 

Baferenoe  of  Whole  Cause.  —  la    Ver-  — It  is  within  his  province  to  deter- 

mont  the  reference  of  a  cause  by  rule  mine  whether  a  corporation  was  "  in 

of  court  is  not  considered  a  reference  funds  "  where  it  had  accepted  a  draft 

of  the  particular  issues  joined  in  court,  conditionally.     Gould  v.  Norfolk  Lead 

It   is  a  reference  of  the  whole   cause  Co.,  9  Cush.  (Mass.)  338. 

to  be    tried   on   its  merits.     Eddy    v.  Allowanoe  of  Youohers.  —  He  may  al- 

Spraf^ue,  10  Vt.  216;    Davis  v.  Camp-  low    or    disallow    notes    or    vouchers 

bell,  23  Vt.  236;    Hicks  v,  Cottrill,  25  which   enter  into  the    account.     Bar- 

Vt.  80;    Spaulding  v,  Warren,  25  Vt.  nard     v.    Stevens,    11     Met.    (Mass.) 

316.  397» 

1.  Prison  V.  De  Peiffer,  83  Me.  71,  in  Agreement  for  Conqioiiiid  Interest.  —  la 

which  case  it  was  held  that  when  the  a  suit  to  redeem  a  mortgage  he  may 

parties  submit  the  cause  to  a  referee  determine  whether  there  was  a  special 

under  an  unrestricted  rule  of  court  the  agreement  between  the  mortgagor  and 

referee  has  authority  to  decide  all  ques-  the  mortgagee   to   treat  the   principal 

tions  of  law  and  fact  involved  and  that  and  accrued  interest  as  a  new  princi- 

he  is  under  no  obligation  to  report  the  pal,    upon   which    interest  should   be 

facts  and  submit  questions  of  law  for  thereafter     computed.      Quimby      v. 

the  decision  of  the  court.    Citing  Plum-  Cook,  10  Allen  (Mass.)  32. 

mer  v.  Stone,  65  Me.  410,  and  Sweeny  In  a  Bolt  to  Enforoe  a  lien  he  may 

V.  Miller,  34  Me.  388.     See  also  Smith  determine     whether    the     petitioner's 

V,  Minnick,  88  Me.  484;    Whitmore  v,  certificate    was  seasonably    filed    and 

Le    Ballistier,    35    Me.   488;    Hall    v.  whether  he  has  wilfully  claimed  more 

Decker,  51  Me.  31;  Renouil  v.  Harris,  than   is  due  and   all  matters  of  fact 

2  Sandf.  (N.  Y.)  641.  bearing    upon    the  question  of    lien. 

Beoommendation  of  Jodgnent*  —  In  Corbeit  v.  Greenlaw,  117  Mass.  167. 
McLaughlin  v.  Old  Colony  R.  Co.,  166  Agreement  to  Pay  Speoifio  Sam. — 
Mass.  260,  the  cause  was  referred  Where  the  plaintiff  sues  upon  an  ac- 
under  a  rule  of  court  by  consent  of  the  count  annexed  for  work  done  and  ma- 
parties,  "  all  questions  of  law  being  terials  furnished  and  the  defense  is 
reserved,  the  findings  of  fact  of  a  ma-  that  there  was  a  special  contract  for  a 
jority  of  said  referees  to  be  final;  *'  and  specific  sum  he  may  determine  whether 
it  was  held  that  a  finding  that  judg-  or  not  the  work  was  done  and  mate- 
ment  should  be  entered  for  the  defend-  rials  furnished  under  such  contract. 
ant  was  a  statement  of  the  conclusion  Lowe  v.  Pi  mental,  115  Mass.  44. 
to  which  the  referees  came  on  the  facts  S.  Mundorff  t;.  Mundorff,  i  Hun  (N. 
found  by  them,  and  as  such  it  was  V.)  41.  See  also  Garczynski  v,  Rus- 
competent  for  them  to  make  it.  sell,  75  Hun  (N.  Y.)  492. 

Authority  of  Agent.  —  He  may  con-  8.  Jackson  v.  Puget  Sound  Lumber 

sider  and  determine  whether  an  indi-  Co.,  (Cal.   1898)  52   Pac.   Rep.  838,  in 

vidual  was  the  authorized  agent  of  one  which  case  the  court  ciud  Quiggle  v, 

of  the  parties  when  the  action  is  upon  Trumbo,   56  Cal.  626;   Jones  v,  Bea- 

an  account  for  goods  sold.     Locke  v,  man,  117  N.  Car.  259,  in  which  case  it 

Bennett,  7  Cush.  (Mass.)  445.  was  held  that  a  referee  can  take  no 

Whethas  Ooryoratioa  Wae  '*in  Funds."  power  by  implication. 
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the  statute  cannot  be  conferred  by  consent.^ 

Complutnee  with  Btatutonr  Proriiioiii.  —  Proceedings  before  referees 
being  statutory  must  in  all  substantial  respects  be  in  compliance 
with  the  statute.* 

c.  Discretion  of  Referees.  —  The  mode  of  conducting  a 

trial  before  a  referee  is  largely  in  his  discretion  so  far  as  relates 
to  alt  questions  which  are  within  the  ordinary  discretion  of  a 
judge  on  the  trial  of  a  cause.* 

d.  Number  of  Referees  Authorized  to  Act.  —  Where 

there  are  several  referees  all  should  be  present  to  hear  the  allega- 
tions and  proof  of  the  parties.* 

e.  Amendment  of  Pleadings.  —  As  to  the  power  of  the 
referee  to  allow  an  amendment  of  the  pleadings  in  cases  submit- 
ted to  him,  see  article  AMENDMENTS,  vol.  i,  p,  513.* 

/.  Dismissal  and  Nonsuit.  —  Where  the  statute  invests  a 
referee  with  such  powers  as  are  exercised  by  the  court,  the  referee 
is  authorized  to  dismiss  the  complaint  on  the  ground  that  the 
action  is  not  maintainable,*  but  where  the  only  power  of  the 

1.  Jackson  v.  Puget  Sound  Lumber  where  three  referees  are  authorized  to 

Co.,  (Cal.  1898)  52  Pac.  Rep.  838.  hear  and  determine  issues  of  fact  and 

S.  Morey  r.  Warrior  Mower  Co.,  90  law  and  report  thereon,  the  failure  of 

III.  307,  which  case  was  cited  with  ap-  one  of  the  referees  to  appear  and  act 

proval  in  Butler  v,  Cornell,  148  111.  276.  with  the  others  does  not  invalidate  the 

8.  Manning  v.  Manning,  87  Hun  (N.  acts  of  the  others;  the  decision  in  that 
Y.)  221,  in  which  case  the  court  cited  case  being  influenced  by  Stat.  Okla. 
Palmer  v.  Palmer,  (Supm.  Ct.  Gen.  T.)  1893,  §  2695,  providing  that  words 
13  How.  Pr.  (N.  Y.)  363.  See  also  giving  a  joint  authority  to  three  or 
Woodruff  n.  Dickie,  (Supm.  Ct.  Gen.  more  persons,  shall  be  considered  as 
T.)  31  How.  Pr.  (N.  Y.)  164,  in  which  giving  such  an  authority  to  a  majority 
case  Monell,  J.,  said  that  referees exer-  of  them,  unless  it  is  otherwise  ex- 
cise all  the  powers  and  functions  of  the  pressed  in  the  act  giving  the  authority, 
court  without  accountability,  and  that  0.  And  see  generally  Eldred  v. 
their  decisions  are  subject  to  review  Eames,  48  Hun  (N.  Y.)  253,  115  N.  Y. 
only  on  appeal.  401 ;   Woodruff  v.  Dickie,  5   Robt.  (N. 

Leaving  Questions  of  Law  for  Court. —  Y.)  619,  (Supm.  Ct.  Gen.  T.)  31  How. 

In  Maine  it  has  been  held  that  a  ref-  Pr.   (N.    Y.)   164;     Hoyt    v.    Hoyt,    8 

eree  may  in   his   report  leave  to  the  Bosw.   (N.   Y.)  511;    Union    Bank  7. 

court  the  decision  of  questions  of  law  Mott,  (Supm.  Ct.  Gen.  T.)  10  Abb.  Pr. 

arising  in  his  investigation.      Hooper  (N.  Y.)  106,  18  How.  Pr.  (N.  Y.)  506; 

V.  Taylor,  39  Me.  224.  Woodruff  v,  Hurson,  32  Barb.  (N.  Y.) 

4.  Short  V.  Pratt,  6  Mass.  496;  557;  Ford  t^.  Ford,  53  Barb.  (N.  Y.)  525; 
Walker  v.  Melcher,  14  Mass.  149;  Knapp  v.  Fowler,  26  Hun  (N.  Y.)  200; 
MInroy  v.  Benedict,  11  Johns.  (N.  Y.)  Price  v.  Brown.  98  N.  Y.  388;  Quimby 
402.  V,  Claflin.  77  N.  Y.  270;  Oregon  Steam- 
Presumption  that  All  Beferees  Were  ship  Co.  v,  Otis,  (Supm.  Ct.)  59  How. 
Present.  —  If  nothing  appears  to  indi-  Pr.  (N.  Y.)  254;  Frazer  ir.  Hunt,  18  N. 
cate  the  contrary  it  will  be  presumed  Y.  Wkly.  Dig.  390:  Grattan  v.  Metro- 
that  all  the  referees  were  present,  politan  L.  Ins.  Co.,  80  N.  Y.  281,  36 
Yates  V.  Russell,  17  Johns,  (N.  Y.)  462.  Am.  Rep.  617;  Bean  v.  Edge.  46  N.  Y. 

Where  One  Beferee  Fails  to  Attend  the  Super.  Ct.  455;    Perkins  v.  Berry,  103 

others  may  meet  and  keep  open  the  N.  Car.  131;    Fulton  v,  Wiley,  32  Vt. 

cause   until   the  absent    one    arrives.  762;    Myers   v,  York,  etc.,   R.  Co.,  3 

Small  r.  Deforest,  (Supm.  Ct.  Spec.  T.)  Curt.  (U.  S.)  28. 

2  How.  Pr.  (N.  Y.)   176.  6.  Plant  p.  Fleming,  20  Cal.  92;    Er- 

Oklahoma    Statnte.  —  In     Blevins    v.  hard  z^.  Kings  County.  (Supm.  Ct.  Spec. 

Morledge,  5  Okla.  141,  it  was  held  that  T.)  36  N.  Y.  Supp.  656.  which  case  was 
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referee  is  to  take  testimony  and  report  findings  of  fact  thereupon 
he  is  not  authorized  to  pass  upon  the  sufficiency  of  the  complaint.^ 
2.  Complianoe  with  Order  of  Beferenoe — a.  Masters  in 
Equity.  —  It  is  well  settled  in  equity  practice  that  a  master  in 
chancery  is  an  officer  of  the  court  who  derives  all  of  his  powers 
from  the  order  by  which  he  is  appointed.  He  should  act  in  com- 
pliance with  the  order  of  reference  and  should  not  exceed  the 
authority  conferred  upon  him  by  such  order.*  The  master 
should  not  extend  the  range  of  his  investigations  to  matters  not 
provided  for  in  the  decretal  order.' 

decided    under  Code  Civ.  Pro.  N.  Y.,  1.  Belmont  Min.,  etc.,  Co.  v,  Costi- 

§    1018.     See  also  article    Dismissal,  gan,  21  Colo.  471. 

Discontinuance,  and  Nonsuit,  vol.  6,  In  OeorgiA  an  auditor  has  no  right  or 

p.  833.  power  to  grant  a  nonsuit,  his  only  duty 

Insoffloient   EyidAAca    for   Plaintiff.  —  being  to  take  the  testimony  and  report 

Where  a  referee  is  ordered  to  take  tes-  to  the  court  his  conclusions   thereon 

tlmony  and  report  his  findings  of  fact  and  his  views  of  the  law  governing  the 

and  conclusions  of  law  he  is  justified  case.     Perseverance  Min.  Co.  v,  Bisa- 

in  dismissing  the  case  if  there  is  no  ner,  87  Ga.  193. 

evidence  presented  sufficient  to  consti-  2.  Deimel  v,  Parker,  59  111.  App.  426, 

tute    a    cause  of    action.     Reever    v.  164  III.  627;'   Copeland    v.    Crane,    9 

White,  8  Utah  188.     And  see  as  to  the  Pick.  (Mass.)  73;    Blauvelt  v.  Acker- 

form  of  the  report  Tallmadge  f.  Louns-  man,   20   N.  J.   Eq.    141:    Remsen   v, 

bury,  59  N.  Y.  Super.  Ct.  131,  126  N.  Remsen,   2  Johns.    Ch.    (N.   Y.)  495; 

Y.  655;    Lugar  v.  Byrnes,  (Supm.  Ct.  Matter  of  Hemiup,  3  Paige  (N.  Y.)  307; 

Spec.  T.)  29  Abb.  N.  Cas.  (N.  Y.)  280.  Gore  v.  Poteet,  (Tenn.  Ch.  1898)  46  S. 

Evidence  Tending  to  Support  Complaint.  W.  Rep.  1050;  Pitman  v.  England, 
—  It  is  error  for  the  referee  to  grant  a  (Tenn.  Ch.  1898)46  S.  E.  Rep. 464;  Con- 
motion  to  dismiss  the  complaint  where  norz^.  Edwards,  36  S.  Car.  563;  Ballard 
the  evidence  is  such  as  would  require  v,   McMillan,   5   Tex.  Civ.   App.   679; 


the  case  to  be  submitted  to  a  jury  and 
would  be  sufficient  to  sustain  a  verdict 
for  the  plaintiff.  Scofield  v,  Hernan- 
dez, 47  N.  Y.  313 


Trigg  V.  Trigg.  (Tex.  1891)  18  S.  W. 
Rep.  314;  Mott  V.  Harrington,  15  Vt. 
185;  Bland  v,  Stewart,  35  W.  Va.  518; 
Finance  Committee  v.  Warren,  82  Fed. 


Failure  of  Plaintiff  to  Appear  Before  Rep.  525;  Felch  v.  Hooper,  4  Cliff.  (U. 

Beferee.  —  Where  the  plaintiff  fails  to  S.)   489.     See  also  Daniers  Ch.    Pr. 

appear  before  the  referee,  the  referee  1296,   1297,  which  authority  was  cited 

should  report  that  a  judgment  of  non-  in  Ballard  v,   McMillan,  5  Tex.  Civ. 

suit    should    be    entered.     Abbott    v,  App.  679. 

Mathews,  26  Mich.  176,  in  which  case  Making  Hew   Parties.  —  The   master 

the  court  said:    *'A  reference  standing  has  no  authority  to  make  new  parties 

in  lieu  of  a  trial  in  court,  a  neglect  to  unless  it  is  expressly  derived  from  the 

prosecute  must  stand  on  the  same  foot-  order  appointing  him.     Ballard  v.  Mc- 

ing  in  both,  or  the  defendant  would  be  Millan,  5  Tex.  Civ.  App.  679. 

without  remedy."  8.  Connor  v.   Edwards,    36  S.   Car. 

Sefoial  of   Plaintiff  to    Testier. —  In  563;  Ballard  v.  McMillan,  5  Tex.  Civ. 

Coburn  v.  Tucker,  21   Mo.  219,  it  was  App.  679;  Trigg  v,  Trigg,  (Tex.  1891) 

held   that  a  referee  has  no  power  to  18  S.  W.  Rep.  314,  in  which  case  it  was 

dismiss  the  action  because  of  the  plain-  held  that  a  master  should  not  report 

tiff's  refusal  to  testify  at  the  re(fuest  of  anything  except  his  conclusions  unless 

the  defendant,    and    that    the   matter  he  is  specially  directed  to  do  so. 

should  be  reported  to  the  court.  By  Consent  of  Parties.  —  It  has  been 

Dismissal  by  Party  After  Submission  to  held  that  the  extent  of  a  master's  au- 

Beferenoe.  —  In  Iowa  it  has  been  held  thority  cannot  be  extended  beyond  the 

that  a  party  may   dismiss   his  action  authority  given  by  the  decree  or  order 

after  a  submission  to  the  referee,  al-  appointing  him,  even  by  consent  of  the 

though  he  could  not  after  a   like  sub-  parties.     Farmers*  L.  &  T,  Co.  v,  Cen- 

mission  to  the  court  or  a  jury.     Belzor  tral   R.  Co.,  2  Fed.  Rep.  656;    Gordon 

V,  Logan,  3a  Iowa  322.  v.  Hobart,  2  Story  (U.  S.)  243. 
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Tiehmcal  EriMitiiMi  Vot  Baqnired.  —  An  objection  that  the  master 
did  not  technically  follow  the  order  of  reference  will  be  dis- 
regarded where  it  does  not  appear  that  he  violated  its  real  spirit.  * 

iBftnioiloiM  from  Fftrtiei.  —  While  it  is  proper  that  the  master 
should  receive  from  the  parties  all  proper  suggestions  with  refer- 
ence to  the  manner  in  which  he  should  perform  his  duty,  he  owes 
it  to  the  court  that  the  order  be  carried  out  strictly  and  impar- 
tially and  not  in  favor  of  one  interest  against  another.* 

b.  Referees.  —  The  order  of  reference  is  the  source  of  the 
referee's  power  and  he  has  no  authority  other  than  that  conferred 
upon  him  by  such  order.*     In  considering  the  powers  of  a  referee 

Kattan  Irroneouily  Omitted  from  (Mer  to  him,  his  report  so  far  as  it  relates  to 

of  XoferomM,-*— A  master  should  refuse  that   matter    is  a  nullity.     Levert   v. 

to  go  into  matters  which  are  not  in-  Redwood,  9  Port.  (Ala.)  79;    White  v. 

eluded  in  the  order  of  reference,  even  Wallcer,  5  Fla.  478;    Harris  v.  Fly,  7 

though  such  matters  should  have  been  Paige  (N.  Y.)  421;  Gordon  v.  Hobart.  2 

included  in  the  order.     Pim  v,  Nichol-  Story  (U.  S.)  243,   which   cases  were 

son,  TO  Ohio  St.  623.  cited  in  2  Daniel's  Ch.  PI.  &  Pr.  1496. 

JirMiotioHal  llaestioiis.  —  Where  the  1.  Pitman   v,   England,  (Teno.  Ch. 


reference  is  to  find  and  report  the  facts,  1898)  46  S.  W.  Rep.  464. 
it  is  no  part  of  the  master's  duty  to  in-        %  Finance  Committee  v.  Warren,  82 

quire  or  report  whether   or  not    the  Fed.  Rep.  525,  in  which  case  Jenkins, 

court  has  jurisdiction  of  the  parties  or  J.,  said:    "  He  occupies  a  guasi']vid\' 

of  the  subject  matter.     Smith  v.  Rock,  cial  position.     He  is  not  the  servant  of. 

59  Vt.  232.  nor  bound  to  obey  the  orders  of,  any 

Saport  in  Opposition  to  Original  Do-  party  to  the  suit;    and  he  should  not 

eroe.  —  Where  the  master's  report  is  in  become  a  mere  dummy,  to  be  used  by 

direct  opposition  to  the  original  decree  interested  parties  to  effect  their  par- 

an  order  of  the  chancellor  confirming  poses." 

it  may  be  reviewed  in  the  appellate        8.  Bradshaw  v.  Morse,  20  Mont.  214, 

court  without  exception  to  the  report  in  in  which  case  the  court  dud  20  Am. 

the  court  below.     Lang  v.  Brown,  21  and  Eng.  Encyc.  of  Law  (ist  ed.)  6S2. 

Ala.  179.  See   also   Belmont   Min.,   etc  ,  Co.   r. 

Finding    Against    Complainant, —  Costigan,  21  Colo.  471;    Pard ridge  v. 

Where  a  cause  is  referred  to  a  master  Ryan,  134  111.  247;  Sage  v.  Nichols,  51 

to  ascertain  the  damages  to  which  the  Iowa  44;  Davis  v,  Caldwell,  100  Iowa 

complainant  is  entitled,  a  report  that  658;  Drury  v.  Amoskeag  F.  Ins.  Co., 

the  complainant  is  entitled  to  no  dam-  65  N.   H.   iii;  Dyer  r.  Dyer,  (Supm. 

ages  is  inconsistent  with  the  decree,  Ct.   Spec.   T.)    17   Misc.   (N.   Y.)  421; 

which  implies  that  the  complainant  is  Roulston  v.  Roulston,  (Supm.  Ct.  Spec 

at  least  entitled  to  nominal  damages.  T.)  5  Misc.  (N.  Y.)  569,  76  Hun  (N.  Y.) 

Lonsdale  Co.  v.  Moies,  2  Cliff.  (U.  S.)  609;    Sullivan   r.   Sullivan,   41    N.    Y. 

538,  in  which  case,  upon  the  coming  in  Super.   Ct.    519,  52  How.   Pr.  (N.   Y.) 

of  such  report,  the  cause  was  referred  453;  Eldred  v,  Eames,  115  N.  Y.  402; 

back.    See  also  Blauvelt  v,  Ackerman,  Townsend  v.   New  York  L.   Ins.  Co., 

20  N.J.  Eq.  141;  Hays  V.  Hays,  64  N.  (Ct.   App.)  4  Civ.    Pro.    (N.    Y.)   403; 

Car.  59.  Adams  v,  Olin,  64  Hun  (N.  Y.)  268; 

Recommending  Dismissal  of  Bill,  —  Shea  v,  Cornish,  (Supm.  Ct.)   29  Abb. 

Where  a  reference  is  ordered  and  the  N.  Cas.*(N.  Y.)  289;  In  re  Emig,  166 

master  makes  a  general  report  adverse  Pa.  St.  409;  Wither's  Appeal,  16  Pa. 

to  the  complainant,  and   r-ecommends  St.    151;    Donnelly's   Estate,   3  Phila. 

that  the  bill  be  dismissed  for  want  of  (Pa.)  18,  15  Leg.  Int.  (Pa.)  4;  Betts  v, 

equity,  an  order  of  dismissal  will  not  Letcher,  i  S.  Dak.  182;  Kent  v.  Dakota 

be  made  and  ihe  cause  will  be  referred  F.  &  M.  Ins.  Co.,  2  S.  Dak.  300;  Reever 

anew.     Blauvelt  v,  Ackerman,  20  N.  J.  v.  White,  8  Ui^ah  188;  Stone  v.  Merrill, 

Eq.  141;  Hays  v.  Hays,  64  N.  Car.  59.  43  Wis.  72:  Best  v.  Pike,  93  Wis.  408. 

Boport  a  ViUli^.  —  If  the  master  re-        Sffset  of  Jodgmont  of  BovonaL  — A 

ports  as  to  matter  wiiich  is  not  referred  referee  stands  precisely  \vt  the 
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the  object  for  which  he  was  appointed  and  the  nature  of  the 
reference  must  be  kept  continually  in  view.* 

c.  Presumption  as  to  Compliance  with  Order.  —  In  the 

absence  of  any  showing  to  the  contrary  it  will  be  presumed  that 
the  referee  complied  with  the  order  of  reference.* 

d.  Acquiescence  in  Excess  of  Authority.  —  It  has  been 

held  that  where  a  master  in  excess  of  the  authority  conferred 
upon  him  by  the  order  of  reference  passes  upon  certain  items  of 
account,  the  report  so  far  as  it  respects  such  items  will  not  be 
confirmed  although  the  party  adversely  affected  raised  no  objec« 
tion  to  the  correctness  of  the  several  items.*  But  it  has  been 
held  that  the  objection  that  a  referee  has  acted  outside  of  the 
scope  of  the  authority  conferred  upon  him  by  the  order  of  refer- 
ence cannot  be  made  by  a  party  who  has  acquiesced  in  the 
referee's  action.* 

3.  Limitations  Imposed  by  tho  PteadiUjpk  —  A  master  in  chancery 
should  consider  only  such  matters  as  are  raised  by  the  plead- 
ings,*    This  rule  applies  to  referees  also.* 

Attitude  as  a  jary,  and  when  a  judg-  not  requf'ned  to  make  by  the  order  of 

ment  is   reversed  on    appeal    upon  a  reference  a  decree  may  be  based  upon 

question  of  law,  the  referee  upon   a  such  findings. 

re-trial  must  conform  to  the  law  of  4.  Morris  v.  Haas,  54  Neb.  579,  in 
the  case  as  declared  by  the  appellate  which  cas)e  it  was  held  that  a  party 
court;  but  where  a  judgment  is  re-  who  had  acquiesced  in  the  referee's 
▼ersed  upon  the  facts,  he  stands  in  proceedings  for  several  years  without 
the  same  situation  as  a  juryman,  and  questioning  his  authority  until  an  ad- 
roust  find  the  facts  solely  upon  the  verse  report  had  been  made,  could  not 
evidence  brought  before  him.  Per  afterwards  make  the  objection;  Moline, 
O'Brien.  J,,  in  Adams  v.  Olin,  64  Hun  etc.,  Co.  v.  Waller  A.  Wood  Mowing, 
(K.  Y.)  268,  citing  Clafiin  v,  Dubois,  etc.,  Mach.  Co.,  49  Neb.  869,  in  which 
(Supm.  Ct.  Gen.  T.)  22  N.  Y.  St.  Rep.  case  the  court  cited  2  Encyc.  Pl.  and 
551.  Pit.  516.     But  see  Best  v.  Pike,  93  WU. 

Aeti  in  EzoMi  of  Authority  Yoid.  —  In  408,  holding  that  the  powers  of  a  referee 

De  Long  v,  Stahl,  13  Kan.  558,  it  was  cannot  by   consent  of  the  parties  be 

held  that  if  the  referee  goes  outside  of  enlarged  beyond    those   conferred    by 

the  limits  of  the  order  appointing  him  the  order  appointing  him. 

his  acts  are  void.     See  also  Davis  v,  9.  Bland  v.  Stewart,  35  W.  Va.  518. 

Caldwell,  100  Iowa  658.  Bights   of  Stranger   Hot   Aifeeted. — 

1.  /'^Bennett,  J.,  in  Bettsr.  Letcher,  Where  the  master  goes  outside  of  th« 

t  S.  Dak.  182.  issues   made    by    the    pleadings    and 

8.  Shaw  V,  Wise,  166  Mass.  433,  iti  makes  a  settlement  of  the  accounts  of 
which  case  it  appeared  that  the  same  one  who  is  not  a  party  to  the  bill,  even 
referees  had  been  appointed  in  two  though  the  court  adopts  such  settle- 
cases  having  similar  titles,  and  it  was  ment  the  stranger  will  not  be  pre- 
held  that  in  the  absence  of  any  show-  eluded.  Bland  v.  Stewart,  35  W.  Va. 
iiig  to  the  contrary  it  would  be  pre-  518.  See  also  Robinett  v,  Robineit, 
sumed  that  they  acted  under  the  rule  (Va.  1894)  19  S.  E.  Rep.  845. 
applying  to  the  case  which  the  refer-  6.  Fountain  v.  Harrington,  3  Harr. 
ence  related  to  and  not  under  the  rule  (Del.)  22.  See  also  Newhall  v.  Wyatt, 
which  did  not  apply  to  it.  68  Hun  (N.  Y.)  i,  in  which  case  it  was 

8.  Gote  r.  Poteet,  (Tenn.  Ch.   1898)  held  that  a  referee  cannot  allow  a  claim 

46  S.  W.  Rep.  1050.  in  excess  of  the  amount  of  the  claim 

BxoMt  of  Authority  by  Boqnest.  —  In  as  originally  presented  without  some 

Waterman  r.  Buck,  63  Vt.  544,  it  was  amendment  of  the  claim  being  made, 

held  that  where  the  parties  request  the  DeeisioA  of  Court  npon  Bemnrter.  —  A 

naster  to  make  finditkgs  which  he  is  referee  is  bound  by  a  decision  of  iht 
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r.  —  Where  the  master  allows  the  reference  to  go 
beyond  the  objects  of  the  suit  a  party  who  suffers  no  injury  there- 
from will  not  be  heard  to  complain.^ 

4.  Appeanmoe  —  Votiee  to  Putiet  —  a.  Right  of  Parties 
TO  Atfend.  —  In  general  all  parties  beneficially  interested  in 
the  subject-matter  of  the  reference  are  considered  entitled  to 
attend  before  the  master  on  all  those  proceedings  which  may 
affect  their  interest  or  increase  or  diminish  their  proportion  in 
the  fund  in  question.* 

Samady  by  Motton  WImt*  Kutor  Beftuas  to  Haur  Party.  —  If  the  master 
erroneously  refuses  to  allow  a  party  to  attend  before  him,  the 
proper  course  to  pursue  is  to  present  a  petition  to  the  court  pray- 
ing that  the  party  may  be  permitted  to  attend  before  the 
master.* 

b.  Notice  —  (i)  Right  of  Parties  to  Notice.  —  A  master  before 
proceeding  with  the  reference  should  give  the  parties  notice  of 
the  times  and  places  at  which  his  sittings  will  be  held ;  ^  and  this 

coart  upon  a  demurrer  to  an  answer,  all  the  cestiti  que  trusts  are  before  the 

Sherman  v,  Jenkins,  70  Hun  (N.  Y.)  court;  but  if  there  are  any  parties  who 

593.  are  or  may    become  interested,    and 

Bafinraa    flumld    Haar   AU    Iiraaa. —  whose  interests  are  only  represented  by 

Where  the  cause  is  referred  to  a  referee  the  trustees,  the  trustees  are  entitled 

to  hear  and   determine  all  the  issues  to  attend    the    proceeding    affecting 

therein,  it  is  his  duty  to  hear  and  de-  those  interests.*'       Davis  v.  Comber- 

termine  ail   the  issues   made    by   the  mere,   14  Sim.  402,  9  Jur.  76,   which 

pleadings  and  not  simply  a  portion  of  case  was  cited  in  2  Danieirs  Ch.  PI.  6i 

the  questions  involved  in  the  case.     He  Pr.  1173. 

should  make  such  a  determination  of  8.  2  Daniell's  Ch.  PI.  &  Pr.  11 74. 

the  case  as  will  entitle  one  party  or  the  Bight  to  Coimsal.  —  On  a  reference  to 

other  to  a  final  judgment.    Garczynski  a  master  the  parties  have  a  right  to  be 

V.  Russell,  75  Hun  (N.  Y.)  492.  heard  before  him  by  counsel  and  if  this 

1.  Arnold  v.  Slaughter,  36  W.   Va.  right  is  refused  them  the  cause  should 

589.  be  again  referred.     Whiteside  v,  PuU 

8.  2  Daniell's  Ch.  PI.  &  Pr.  1172.  Ham,  25  111.  285. 

Befaadant  Against  Whom  Baoraa  Pro  4.  Rice  v.  Schofield,  (N.  Mex.  1S98) 

ConfiBaso  Has  Baan  Takan.  -*  Where  a  de-  51  Pac.  Rep.  673,  in  which  case  Bants, 

fendant  appears  but  does  not  answer,  J.,  said:  **  Parties  cannot  be  expected 

and    a    decree  pro    confesso  is    taken  to  know  at  their  peril  that  testimony 

against  him,  he  is  not  entitled  to  ap-  may   be   taken  at  the    master's  office 

pear   upon   the   reference   without  an  when  neither  an  adjournment  or  notice 

order  obtained  from  the  court.     Heyn  advises  them  of  it."     See  also  to  the 

V,   Heyn,  Jac.  49,  cited  in  i  Hoffman's  same  effect  Acme  Copying  Co.  9.  Mc- 

Ch.    Pr.    520.     See   also  McMicken  v.  Lure,  41  111.  App.  397;  Ballard  v.  Lipp- 

Perin,  18  How.  (U.  S.)  507.  man,  32  Fla.    481;   Adams   v.  Fry,  29 

l^iiasiFartiaa.  — The  rule  that  all  par-  Fla.  318;    Wardlaw  v.  Erskine,  21  S. 

ties  interested  in  the  result  are  entitled  Car.  359:  De  Walt  v.  Kinard,  19  S.  Car. 

to  attend    before   the  master,  applies  286;  Holt  v.  Holt,  37  W.  Va.  305. 

not  only  to  those  who  are  parties,  but  Party  Againat  Whom  IDafiault  Haa  Baaa 

also  to  those  who  are  quasi  parties,  by  Taken.  —  A  party  who  has  appeared, 

having  come  in  under  the  decree  and  but    allowed    a    decree    10    be    taken 

established  a  claim.   2  Daniell's  Ch.  PI.  against  him  by  default  for  want  of  an 

&  Pr.  1 174.  answer,  is,  it  would  seem,  entitled  to 

Bight  of  Trnataaa  to  Appaar.  —  "  Trus-  notice  of  the  proceedings  against  him 

tees  are  not  allowed  (except  on  pro-  under  the  decree  in  the  master's  office, 

ceedings  carried  on  by  themselves)  to  King  v.  Bryanf,  3  Myl.  &  C.  191.    See 

a^ttend  before  the  master  in  cases  where  contra^  Moore  v,  Titmkn,  33  111.  35^ 
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rule  applies  to  referees  likewise.^ 

Votiw  Whn*  OftOM  li  BMommitM.  —  Where  the  court  recommits 
the  cause  to  the  referee  with  instructions  to  file  an  additional 

But  he  cannot  appear  upon  such  notice  the  parlies  who  are  interested  in  the 

before  the  master  without  previously  subject-matter    of    the    reference    is 

obtaining    an  order    for  the  purpose  pioper    to    be    pursued  in   all  cases; 

which  is  usually  granted  upon  terms  though  it  is  observed  that  it  is  quite 

only.     Heyn  v.  Heyn,  Jac.  49.  common  for  a  party  prosecuting  an  in- 

In  ArkuiiM  it  is  required  by  statute  terlocutory  reference    to  obtain  from 

that  the  master  shall  give  notice  to  the  the  master  a  simple  appointment  of  the 

several  parties  of  the  time  and  place  of  time  and  place  and  thereupon  to  serve 

taking  testimony  by  him.    Johnson  v,  an  ordinary  notice  of  hearing  upon  the 

Meyer,  54  Ark.  437.  adverse  party,  and  in  case  of  his  fail- 

Votioe  te  Adyene  Party  in  Patent  Cases,  ure  to  attend  to  proceed  with  the  refer- 

—  In  Kerosene   Lamp   Heater  Co.   v,  ^nc^  ex  parte, 

Fisher,  I  Fed.  Rep.  91,  it  was  declared  Form  of  Summons.  —  For  the  form  of  a 

that  where  a  patent  case  is  referred  to  summons  to  an  adverse  party  to  attend 

a  master,  he  should  appoint  a  day  for  at  the  day  and  place  appointed  by  the 

proceeding  with  the  reference  and  give  master,  see  2  Barbour's  Ch.  Pr.,  p.  472. 

notice  by  mail  or  otherwise  to  the  par-  Seryioe  npon  BoUoitor.  —  It  is  not  nec- 

ties  or  their  solicitors.     If  the  defend-  essary  to  serve  a  summons  upon  the 

ant  does  not  appear  the  master  pro-  adverse  party  himself,  but  a  service 

ceeds  ex  parte  9^116.  makes  out  the  profits  upon  his  solicitor  is  sufficient.     Merritt 

and  damages  if  he  can  from  the  evi-  v,  Annan,  7  Paige  (N.  Y.)  151. 

dence  produced  by  the  plaintiff.     If  It  Affidavit   Denying    Notice,  —  Where 

appears  that  an  account  of  profits  is  exception  is  taken  to  a  master's  report 

necessary   to  a    just  decision  of  the  for  want  of  notice,   an   affidavit   filed 

cause  and  is  desired  by  the  plaintiff,  in  support  of  the  exception  in  which 

the  master  makes  an  order  that  the  de-  the  party   denies  that  he  was  served 

fendant  furnish  an  account  by  a  cer-  with  notice  or  had  any  knowledge  of 

tain  day,  and  adjourns  the  hearing  to  the  time  when  the  evidence  was  heard 

that  day.      The  defendant  should  be  before  the  master,  without  stating  that 

served  personally  with  a  notice  of  this  the  party's  solicitor  had  no  such  notice, 

adjournment  and  of  the  order  to  pro-  is  insufficient.     Whiteside  v,  Pulliam, 

duce  his  account,  if  it  is  intended  to  25  111.  285. 

move  for  an  attachment  in  case  he  fails  1.  Le    Baron  v,  Overstreet,  39  Fla. 

to  appear.      The  plaintiff  should   not  628,  in  which  case  it  was  held  that  a 

take  out  a  notice  in  the  first  instance,  statute  by  implication    required  such 

before  any  hearing  has  been  or  can  notice  to  be  giv^en,  but  that  from  the 

lawfully  be  had,  requiring  the  defend-  very  nature  of  things  a  party  should 

ant  to  furnish  an  account  by  a  certain  not  without  express  legislative  sanction 

day  on  pain  of  punishment  for  con-  be  required  to  attend  the  sittings  of  a 

tempt.  referee  without  notice.     See  also  Bas- 

By  Whom  Time  and  Plaoe  Fixed.  —  The  sett  r.  McDonel,  13  Wis.  444;  Thomp- 
time  and  place  should  be  fixed  by  son  v.  Krider,  (Supm.  Ct.  Spec.  T.)  8 
the  master  so  as  to  subserve  the  con-  How.  Pr.  (N.  Y.)  248:  Williams  v, 
venience  of  all  the  parties.  It  is  not  Sage,  (Supm.  Ct.  Spec.  T.)  i  Code  Rep. 
proper  to  allow  the  party  who  has  the  N.  S.  (N.  Y.)  358. 
prosecution  of  the  reference  to  fix  the  Bight  to  Statutory  Kotioe. —  Where  by 
time  and  place  to  suit  his  own  con-  statute  the  parties  are  entitled  to  a  cer- 
venience  only.  Per  Chancellor  Wal-  tain  number  of  days'  notice,  the  order 
worth  in  Quackenbush  v,  Leonard,  10  appointing  the  referee  should  not  pro- 
Paige  (N.  Y.)  131.  vide  that  the  hearing  can  be  brought  on 

Conolnsiyeneis  ofBeoordai  toKotioe.  —  upon  shorter  notice  than  that  required 

Upon  the  question  whether  notice  was  by  the  statute.     Dickinson  v,  Earle,  31 

given  or  not  the  record  is  conclusive.  N.  Y.  App.  Div.  236. 

Shepherd  v,  Harvey,  (Ky.  1897)  43  S.  Kotioe  in  Writing.  —  It  has  been  de- 

W.  Rep.  456.  clared   that    it    is  advisable,   but  not 

Sommons  to  Parties.  —  In  Van  Sant-  essential,  that  the  notice  given  by  a 

voord's  Eq.  Pr.,  p.  525,  it  is  said  that  referee  should  be  in  writing.    Sage  v. 

the  pra,ctice  of  issuing  a  summons  to  Mosher,  (Supm.  Ct.  Spec.  T.)  17  How. 
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report  and  no  further  hearing  before  the  referee  is  contemplated, 
n^  notice  need  be  given  before  iiiinig  an  additional  report.* 

(2)  Requisites  of  Notice,  —  The  notice  of  the  time  fixed  for  the 
hearing  before  the  master  must  be  reasonable.  The  object  in 
requiring  it  to  be  given  is  that  the  parties  may  be  heard  in  defense 
of  their  rights^     It  is  not  a  mere  form^* 

(3)  By  Whom  Service  Made.  —  The  service  of  the  notice  may 
be  made  by  any  disinterested  person,  and  need  not  be  by  the 
sheriff  or  marshal.* 

(4)  Waiver  of  Notice.  —  The  failure  to  give  notice  is  waived  by 
appearing  by  counsel  on  the  reference  and  failing  to  object  for 
want  of  notice.* 

(5)  Disregard  of  Notice.  —  Where  the  party  disregards  the 
hotice  and  does  not  appear  at  the  appointed  time  and  place  in 
pursuance  thereof  he  is  in  fault,  and  the  reference  may  be  pro* 
ceeded  with  in  his  absence** 

S.  StatementB  of  Claims  Filed  with  It^ulter.  —  The  parties  are 
'usually  required  to  file  with  the  master  written  statements  of  their 
respective  claims,  and  the  evidence  is  directed  and  the  report  con- 
fined to  the  matters  so  presented  for  the  consideration  of  the 
master.  • 

t*r.  (N.  Y.)  367;    Stephens  v.  Strong,  Three   Daye*   Hotioe.— In    Moore  v. 

(County  Ct.)  8  How.  Pr.  (N.  Y.)  339.  Bruce,  85  Va.  139,  a  commissioner  ap- 

CompulBory  Process  Against  P^irty.  —  A  pointed  to  take  an  account  gave  the  de- 
referee  has  no  power  to  cause  a  party  fendant  thtee  days'  notice  of  the  date 
to  be  brought  in  by  compulsory  pro>  fixed  for  proving  claims  against  himt 
cess.  This  power  rests  in  the  court,  and  the  court  held  that  the  notice  was 
Newman  v.  Marvin,  12  Hun  (N.  Y.)  236.  too  short,  but  did  not. reverse  the  jadg- 

1.  Potter  V.  Thompson,  64  Vt.  427;  ment  because  it  did  not  appear  that  the 

Gay  V.  Grant,  116  N.  Car.  93.  defendant  had  been  prejudiced. 

d.  Strang  v.   Allen,   44   111.   428.    in  8.  Kerosene    Lamp    Heater    Co.   v. 

Which  case  the  notice  to  an  attorney,  t'isher,  i  Fed.  Rep.  91. 

sent  by  a  letter  and  mailed  three  days  4.  Harding  v.  Wallace,   8   B.    Mon« 

prior  to  the  time  fixed,  was  held  insuffi-  (Ky.)  536. 

cient,  it  appearing   that  the  attorney  Waiver  of  Defect  in  Ifotioe.  —  A  defect 

could  have  done  no  more  than  reach  in  the  notice  will  be  waived  by  the  ap- 

Ihe  master's  office  if  there  had  been  no  pearance  of  the  parties  in  pursuance 

delay  in  the  mail  if  he  had  been  at  of  the  notice.     Wetter  r.  Schlieper,  (C. 

home  and  had  left  at  once  to  attend.  PI.  Spec.  T.)  7  Abb.  Pr.  (N.  V.)  92. 

A  Notiee  Which  Is  Ndt  Served  Until  5.  Failure  to  Appear  Before  Kaster. — 

After  the  Hour  Appointed  in  the  notice  In  State  v.   Mctntyre,   53  Me.  214,  it 

is  insufficient  to  authorize  a  judgment  was  held  that  a  master's  report  cannot 

in  pursuance  of  a  hearing  begun  at  the  be  successfully  objected  to  as  an  ex 

hour  named  in  the  notice.     Le  Baron  v.  parte  report  where  he  has  proceeded  io 

Overstreet,  39  Fla.  628.  the  absence  of  a  party  after  giving  him 

Pew  Roars'  Kotice.  —  It  Is  improper  due  notice, 

to    give    only    a    few    hours'    notice.  Failure  to  Appear   Before    Beteee^  — 

Bernie   v.   Vandever,    16  Ark.  616,  in  Bray  e'.  English,  i  Conn.  498;  Stephens 

which  case  the  report  was  set  aside.  v.  Strong,  (County  Ct.)  8  How.  Pr.  (N. 

There  IShonld  Be  at  tioast  One  Day  be-  Y.)  339;  Sage  v.  Mosher,   (Supm.  Ct. 

tween  the  day  of  issuing  the  warrant  Spec.  T.)  17  How.  Pr.  (N.  Y.)  367.     See 

and  the  day  appointed  for  the  attend-  also    M'Inroy  v.  Benedict,   ii  Johns, 

ance  of  the  parties  before  the  master.  (N.  Y.)  402. 

\   Newland's   Ch.    Pr.   324.     See  also  6.  Williams  v,  Lindblom,  163  til.  346. 

Bernie  v.  Vandever,  16  Ark.  616.  See  also  Patterson  v.  Johnson,  113  IlL 
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6.  Place  of  Hearing  —  Outside  of  Court's  Jnrisdletion.  —  A  reference 
ordered  by  a  court  of  special  and  limited  jurisdiction  must  be 
conducted  within  such  jurisdiction.' 

Hasten  Appointed  by  United  States  Courts.  —  The  rules  made  for  the 
guidance  of  United  States  courts  are  silent  as  to  the  territory 
within  which  a  master  may  exercise  his  official  power,  but  the 
universal  practice  under  them  has  been  to  permit  the  master  to 
act  outside  of  the  territorial  jurisdiction  of  the  court  and  without 
any  limit  as  to  places  within  the  boundaries  of  the  United  States.* 

Trial  Outside  of  County  of  Venue,  —  The  trial  before  a  referee  need 

559;  Remsen  v.  Remsen,  2  Johns.  Ch.  77   N.   Y.   626.     See  also    Blevins    v, 

(N.  Y.)  495.  Morledge,  5  Okla.  141. 

State  of  Facts.  —  In  2  Daniell's  Ch.  PI.  8.  Per  Wales,  J.,  in  Bate  Refrigerat- 

&    Pr.    1 199,    it  is  said:  "  A  state  of  ing  Co.  v.  Gillette,  28  Fed.  Rep.  673. 

facts,  as  its  name  imports,  is  a  state-  Where  Evidenee  Should  Be  Takcm.  — 

ment  in  writing,  made  by  a  party  who  The  evidence   should  be  taken  by  a 

wishes  to  prosecute  or  resist  any  in-  referee  at  the  place  designated;  but  a 

quiry  before  a  master  of  the  facts  and  party  who  without  objection  appears  of 

circumstances  upon   which   he   relies,  his  own   accord  at  a  different    place 

either  in  support  of  his  own  cause,  or  waives  a   right  to  object  afterwards, 

in  contradiction  or  defeasance  of  that  Catlin  v.  Catlin,  2  Hun  (N.  Y.)  378. 

of  his   adversary.     It   is   in  effect  the  Taking  Evidence  in  Foreign  Countries, 

*  pleading  *   of    the   party    before    the  —  A   master  appointed    by  a  United 

master,   and    is    governed    by    nearly  State  court  in  the  absence  of  any  ex- 

the  same  rules  and  principles  as  plead-  press  or  implied  prohibition  in  the  rules 

ings  in  the  court,  although,  not  being  of  court,   may  take  testimony  abroad 


signed  nor,  in  general,  prepared  by 
counsel,  they  are  not  always  so  strictly 
observed.  A  state  of  facts,  however, 
aiust  be  pertinent  to  the  matter,  and 
must  not,  any  more  than  any  other 
proceeding  in  the  cause,  contain  any 


where  in  his  opinion  this  course  will 
subserve  the  interests  of  the  party. 
Bate  Refrigerating  Co.  v.  Gillette,  28 
Fed.  Rep.  673,  in  which  case  the  court 
said:  **  The  absence  of  any  express  or 
implied  prohibition  on  this  subject  in 


scandal;  and  if  it  is  either  scandalous  the  rules,  and  the  fact  that,  practically 

or  impertinent,  the  scandalous  or  im-  no  restriction  has  hitherto  been  placed 

pertinent  matter  may  be  expunged,  in  on  the  master  in  reference  to  the  state 

the  manner  which   will   be  presently  or  country  in  which  he  may  take  testi- 

pointed  out."  mony,  seem  to  warrant  the  conclusion 

Verification   of   Creditor's    Claim. —  A  that  in  the  exercise  of  a  sound  judicial 

creditor  who  comes  in  under  a  decree  discretion  he  is  at  liberty  to  make  such 

to  prove  a  claim  not  mentioned  in  the  order  when  he  thinks  it  proper.*' 

pleadings  must  present  the  particulars  Directing  Reference  Ontaide  of  Territo- 

of  his  claim  to  the  master,  accompanied  rial  Jurisdiction.  —  In  Anderson  v,  Gest, 

by  his  affidavit,  either  positive  or  to  the  2   Hen.   &   M.   (Va.)  26,  it  was  said: 

best  of  his  knowledge  and  belief,  that  **  This  court  cannot  change  its  course 

the  sum  claimed  is  justly  due,  and  that  on  account  of  the  residence  of  parties, 

neither  he  nor  any  person  by  his  order  All  who  are  ordered  to  account  must 

or  on  his  account  has  received  satisfac-  do  so,  before  one  of  its  masters  or  be- 

tion  or  security   for  any  part  of  the  fore  commissioners  appointed   by    it. 


claim.     Morris  v.  Mowatt,  4  Paige  (N. 
Y.)  142. 

1.  Bonner  v.  McPhail,  31   Barb.  (N. 
Y.)  106. 


which  it  ca.n  only  direct  within  its  own 
jurisdiction,  unless  the  parties  consent 
to  commissioners  without,  in  which 
case  it  is  their  act,  and  not  the  act  of 


Olqeotions    Waived.  —  The    objection  the  court,  and  to  which  the  court  will 

that  the  reference  was  conducted  out-  not  object." 

side  the  jurisdiction  is  untenable  where        Commission  to  Examine  Witness  Out  of 

the  point  was  not  raised  at  the  trial,  State.  —  A  referee  has  no  power  to  issue 

and  where  it  does  not  appear  that  the  a  commission  to  examine  witnesses  out 

decision  was  made  outside  of  the  juris-  of  the  state,  nor  can  he  compel  the  at- 

diction.     Blake  z/.  Lyon,  etc.,  Mfg.  Co..  tendance  of  such  witnesses.     Only  the 
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not  necessarily  be  held  in  the  county  of  venue,  but  may  be  had 
elsewhere  if  the  ends  of  justice  will  be  best  promoted  thereby  and 
if  the  departure  will  not  be  oppressive  to  either  party.* 

7.  Time  of  Hearing.  —  The  time  within  which  the  master  or 
referee  must  conduct  the  reference  and  make  his  report  may  be 
fixed  by  the  court  in  the  order  of  reference  or  controlled  by  statute.* 

Hearing  and  Eeport  During  Yaoation.  —  In  the  absence  of  a  rule  of 
court  to  the  contrary  a  master  may  take  proof  and  report  his 
findings  during  the  vacation  of  the  court." 

court  can  allow  the  issuing  of  a  com*  8.  Bullock  v.  Beemis,  3  A.  K.  Marsh, 

mission.     Rathbun  v.  Ingersoll,  34  N.  (Ky.)  285;  Davis  v.  Caldwell,  100  Iowa 

Y.  Super.  Ct.  211.  658;  Lancaster  v.  Barton,  92  Va.  615; 

!•  Newland  v.  West,  2  Johns.  (N.  Y.)  Smith  v.  Brown,  44  W.  Va.  342.    See 

188;  Pierce  v,  Voorhecs,  (Supm.  Ct.)  3  also  infra,  XIV.  9.  b.  Time  of  Filing, 

How.  Pr.  (N.  Y.)  III.  Bnle  as  to  Time  Within  Whidh  Hearing 

Olgeotion  Waiyod.  —  In  Perseverance  May  Be  Had.  —  Where  a  rule  of  court 

Min.  Co.  V.  Bisaner,  87  Ga.  193,  it  was  provides  that  if  the  parties  shall  fail  to 

held  that  whether  or  not  it  is  improper  present  to  the  master  for  hearing  the 

for  an   auditor   to  sit  outside  of  the  matter  referred  for  twenty  days  after 

county  in  which  the  case  is  pending,  such  reference  the  order  appointing  the 

if  he  fixes  a  place  outside  of  the  county  master  shall  become  null  and  void,  and 

and  no  seasonable  objection  is  made  to  the  hearing    is  delayed  beyond  such 

his  so  doing,  the  error,  if  any,  will  be  time  pursuant  to  an  agreement  of  the 

waived.  parties,  a  motion   to  strike   from   the 

A  Kaiter  Appointed  by  a  United  States  record  the  master's  report  and  the  testi- 

Coort  may  in  his  discretion  designate  mony  should  be  denied,  and  if  neces- 

a  place  of  hearing  outside  the  district  sary  an  order  should   be  made  nunc 

in  which  he  was  appointed  in  order  to  pro  tunc  extending  the  time  so  as  to 

accommodate    the    parties.      Consoli-  bring  the  case  within  the  rule  of  courL 

dated  Fastener  Co.  v,  Columbian  But-  Hoofstitler  v,  Hostetter,  172  Pa.  St.  575. 

ton,  etc.,  Co.,  85  Fed.  Rep.  54,  in  which  Acts  Done  After  Expiration  of  Authority 

case  the  court  cited  Bate  Refrigerating  —  Waiver.  —  The    objection    that    the 

Co.  V,  Gillette,  28  Fed.  Rep.  673,  and  referee  acled  after  his  authority  had 

White  V,  Toledo,  etc.,  R.  Co.,  51  U.  S.  expired  by  limitation  of  time  cannot  be 

App.  54.  made  after  an  adverse  report  has  been 

^roTision  in  Order  of  Beferenoe.  —  It  is  made  and  acquiescence  in  the  referee's 

sometimes   provided  in   the  order    of  a6ts.     Morris  v,  Haas,  54  Neb.  579. 

reference  that  the  referee  may  sit  in  8.  Sweeney   v,    Kaufmann,    i6iB   111. 

any  county.    O'Brien  v,  Catskill  Moun-  233. 

tain  R.  Co.,  32  Hun  (N.  Y.)  636;  Hart  Diligenoe  in  Producing  Evidence  Before 

V,  Trotter.  4  Wend.  (N.  Y.)  198.  Xaster.  —  When  a  cause  is  referred  to 

Beiidenoe  of   Beferee.  —  An  intention  a  master  the  parties  should  be  diligent 

on  the  part  of  the  court  to  change  the  in  producing  their  evidence  before  him, 

place  of  trial  will  not  be  inferred  from  and  a  party  who  is  given  ample  time 

a  reference  to  a  person  residing  in  an-  to  take  the  evidence  and  fails  to  do  so, 

other  county  than  that  in  which  the  will  not  be  heard,  after  the  master  has 

cause     would     otherwise    be    triable,  presented  his  report  to  the  court,  on  a 

Wheeler  v.  Maitland,  (Supm.  Ct.  Spec,  motion  to  refer  the  cause  back  to  the 

T.)  12  How.  Pr.  (N.  Y.)  35.  master  to  take    additional    evidence. 

Additional  Costs  Inenned  by  Change  of  Gould  v,  Elgin  City  Banking  Co.,  136 

Venue.  —  The  party  for  whose  benefit  a  111.  60. 

rule  is  obtained  authorizing  referees  to  Limiting  Time  Within  Whidh  Evldsnee 

meet  in  a  county  other  than  that  in  89iall  Be  Heard.  —  When  a  cause  is  re- 

which  the  venue  is  laid  may  be  required  ferred  to  a  master  to  take  proof  he  may 

to  stipulate  to  pay  the  expenses  of  the  give  notice  and  require  proof  to  be 

referees  while  attending  such  meeting  laken  within  a  specified  time.     Swee- 

as  a  condition  of  the  rule.     Pierce  v.  ney  v.  Kaufmann,  168  111.  233,  in  which 

Voorhees,  (Supm.  Ct.)  3  How.  Pr.  (N.  case   it  was  declared   that   in  the  ab- 

Y.)  III.  sence  of  a  rule  of  court  to  that  effect 
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8.  Adyoummoati — a.  In  General.  —  Referees  may  adjourn 
for  a  reasonable  time  on  their  own  motion  without  the  consent 
of  the  parties  where  an  adjournment  is  convenient  or  necessary.* 
A  master  may  refuse  to  delay  the  reference  where  it  will  involve 
a  useless  expense  of  time.^ 

AnMiMtioii  to  Court  fm  A^joiinimoiit.  —  The  propriety  of  allowing  an 
adjournment  is  a  matter  peculiarly  within  the  province  of  the 
referee,  and  applications  to  the  court  to  direct  an  adjournment  are 
discountenanced.* 

*.  Grounds  for  Adjournment.  —  Applications  for  adjourn- 
ment  are  addressed  to  the  discretion  of  the  master  or  referee,  and 
he  is  governed  by  very  much  the  same  considerations  as  control 
a  court  when  it  is  asked  to  allow  a  continuance.'* 

c.  Imposition  of  Terms.  —  A  referee  as  a  condition  of  grant- 
ing an  adjournment  may  impose  reasonable  terms.<» 

9.  Compelling  WitneMei  to  Attend  and  Testify.  —  A  referee  has 
power  to  summon  witnesses  and  compel  their  attendance,*  but  it 

the  fact  that  the  court  is  not  in  session  tice  for  the  examination  of  the  defend- 
does  not  limit  the  master's  right  to  re-  ant  as  a  witness, 
quire  such  proof  to  be  closed  by  a  speci-  Abas*  of  IMsereti<m  of  Hoforee. — 
fied  time.  Although  the  granting  or  refusal  of  ad- 
it Rickards  v,  Patterson,  5  Harr.  journment  is  discretionary  with  the 
(Del.)  235;  Perlcins  v.  Berry,  103  N.  referee,  if  injury  is  occasioned  to  either 
Car.  131;  Campaa  v.  Brown,  48  Mich,  side  by  an  abuse  of  discretion  in  this 
145;  Ex p,  Rutter,  3  Hill(N.  Y.)  467;  i  respect,  the  court  will  interfere  and  set 
N.  Y.  Leg.  Obs.  178.  aside  the  referee's  report  or  appoint  a 
Power  ondor  Llmitod  Ordor  of  Sefnr-  new  referee.  Cooley  v,  Huntington, 
0000. —  In  Belmont  Min.,  etc.,  Co.  f^.  (Supm.  Ct.  Spec.  T.)  16  Abb.  Pr.  (N. 
Costlgan,  21  Colo.  471,  it  was  held  that  Y.)  384.  note;  Forbes  c;.  Frary,  2  Johns. 
it  is  only  when  a  referee  is  given  power  Cas.  (N.  Y.)  224;  Forrest  v.  Forrest,  3 
to  determine  issues  of  law  and  fact  that  Bosw.  (N.  Y.)  650.  See  also  Langley 
he  has  powers  coextensive  with  those  v.  Hickman,  i  Sandf.  (N.  Y.)  681. 
of  the  court,  and  that  when  the  order  Opportunity  to  Write  Out  Evidenoe.  — 
of  reference  is  limited  and  the  onl^  At  the  close  of  the  plaintiff's  testimony, 
power  of  the  referee  is  to  take  testi-  the  defendant  is  not  entitled  to  have 
mony  during  the  time  specified  in  the  the  hearing  suspended  until  the  evi- 
order  and  report  his  findings  of  fact,  dence  introduced  by  the  plaintiff  can 
he  has  no  authority  to  allow  a  continu-  be  written  out  in  order  that  he  may  use 
ance.  the  same  in  a  motion  for  a  nonsuit. 
8.  Loan,  etc.,  Bank  v.  Miller,  39  S.  Perseverance  Min.  Co.  v.  Bisaner,  87 
Car.  175.  Ga.  iq3. 

S.  Langley  v,  Hickman,  i  Sandf.  (N.  OljeirtioiL  Waived.  —  The  objection  that 

Y.)  681,  in  which  case  the  court  said:  the  referee  refused  an  adjournment  of 

"  We  are  inclined  not  to  listen  to  such  the  hearing  in  order  to  enable  the  ob- 

appllcations  but  to  leave  them  to  the  jecting  party  to  produce  evidence  can- 

decision  of  the  referees,  and  to  examine  not  be  made  for  the  first  time  on  ap- 

any  alleged  error  in  that  behalf  on  a  peal.    Tacoma  Grocery  Co.  v,  Draham, 

motion  to  set  aside  their  report."  8  Wash.  263. 

4.  Philadelphia  Third  Nat.  Bank  v.  5.  Sickles  v.  Fort,  12  Wend.  (N.  Y.) 


National  Bank,  86  Fed.  Rep.  852;  Bill- 
ings V,  Vanderbrek,  (Supm.  Cl.  Spec. 
T.)  15  How.  Pr.  (N.  Y.)  295.  in  which 
Utter  case    it  was    held   that  it  was 


199. 

0.  Smith  V.  Minnick,  88  Me.  484. 

Authority    of   Beferee   to   AdndBistec 
Oaths.  —  In  Nfw  York  witnesses  may 


proper  for  the  referee  to  adjourn  the  by  statute  be  sworn  by  the  referee,  or 
cause  in  order  to  allow  the  defendant's  if  there  are  several  referees  by  any  one 
attorney  time  to  give  the  requisite  no-    of  them,  but  the  referee's  authority  to 
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has  been  held  that  where  a  witness  refuses  to  testify  before  a 
master,  the  master  should  ask  the  court  to  compel  the  witness  to 
attend  or  to  punish  him.* 

10.  Adminion  of  Evidence — /?.  In  General.  —  One  of  the  most 
important  duties  and  powers  of  the  referee  is  to  hear  the  parties 
and  such  evidence  as  may  be  presented  bearing  upon  the  issues 
involved ;  *  but  he  has  no  authority  to  hear  evidence  upon  any 
other  question  than  the  one  submitted  in  the  order  of  reference.* 

b.  Rules  of  Evidenxe.  —  A  master  or  referee  is  governed  by 
the  ordinar)'  rules  of  evidence  by  which  a  court  would  be  gov- 
erned, and  he  should  hear  and  exclude  evidence  as  if  the  hearing 
were  before  the  court.*     Thus,  as  is  shown  by  the  cases  cited  in 

administer  the  oath  cannot  be  dele-  Eefone  Ineompetent  aa  Witnea. — 
^ated  by  him  to  another.  Security  F.  Where  there  are  several  referees  one 
Ins.  Co.  V.  Martin,  (Sapm.  Ct.)  15  Abb.  of  them  should  not  be  called  and  ex- 
Pr.  (N.  Y.)  479,  in  which  case  it  was  amined  as  a  witness  over  the  objection 
held  that  a  rejferee  could  not  receive  an  of  a  party  to  his  incompetency  as  a  wit- 
affidavit  sworn  to  before  a  commis-  ness.  Morss  v.  Morss,  11  Barb.  (N.  V.) 
sioner  of  deeds.  510,  i  Code  Rep.  N.  S.  (N.  Y.)  374,  10 

Ona  Oath  Sjfiicifliit.  —  Af ter  a  referee  N.  Y.  Leg.  Obs.  151. 

has  once  administered  an  oath  to  a  wit-  S.  McMahon  v,  Paris.  87  Ga.  660,  in 

ness,  no  other  oath  need  be  adminis-  which  case  it  was  declared  that  \vhere 

tered   to  him    before  cross-examining  an  auditor  hears  evidence  upon  other 

or  re-examining  him.     Parsons  v.  Suy-  questions  than  those  submitted  to  him 

dam,  3  E.  D.  Smith  (N.  Y.)  276.  and  reports  the  same  to  the  court,  such 

Pnniihmanttor  Contempt. —  Where  the  evidence  should  not  be  considered  by 

witnesses  or  counsel  misconduct  them-  the  court. 

selves  on  the  hearing  before  the  Sabminion  of  Computatioiii  by  the  Far- 
referee,  he  should  stop  the  hearing  and  ties.  —  There  is  no  lule  or  principle  of 
apply  to  the  court,  and  the  court  upon  law  which  forbids  the  parlies  or  their 
such  application  will  punish  the  offend-  counsel  to  make  calculations  and  sub- 
ers  for  contempt.  In  re  Haldorn,  10  mit  them  to  the  referee  for  his  con- 
Mont.  222;  State  V.  Baum,  14  Mont.  12.  sideration.      Price  f.   Comer.   87  Ga. 

In  State  v.  Barclay,  86  Mo.  55,  it  was  468. 

held  that  where  a  referee  is  appointed  4.  Gibson  v.  Trowbridge    Furniture 

to  conduct  the  examination  of  an  exe-  Co.,  96  Ala.  357;    De  la  Riva  v.  Ber- 

cution  debtor  for  the  purpose  of  discov-  reyesa.  2  Cal.  197;  Ronan  v.  Bluhm,  173 

ering    his    assets,    and    such    debtor  III.  277,  in  which  case  it  was  held  that 

refuses  to  answer  proper  questions  the  the  master  should  hear  any  competeot 

referee  may  commit  him  for  contempt,  evidence  which  is  adduced;    Vogt  r. 

1.  U.  S.  V.  Church  of  Jesus  Christ,  Builer,  105  Mo.  479,  wherein  it  was 
etc.,  6  Utah  15,  in  which  case  the  court  held  that  a  referee  is  governed  by  the 
Hud  Lansing  v.  Easton,  7  Paige  (N.  ordinary  rules  of  evidence;  Pardridge 
Y.)  364;  Hilton  V.  Patterson,  (Supm.  v.  Ryan,  134  111.  247,  in  which  case  it 
Cl.  Spec.  T.)  18  Abb.  Pr.  (N.  Y.)  245.  was  held  that  an  auditor  should  be  gov- 

Sights  and  Duties  of  Witn€Mei.  —  For  erned  by  the  principles  of  the  trial  be- 

a  summary  of  the  rights  and  duties  of  fore  the  court  without  a  jury  than  by  the 

witnesses  testifying  before  masters  in  technical  rules  which  are  more  strictly 

chancery,   see    Stewart    v.   Turner,   3  applicable  in  the  case  of  jury  trials. 
Edw.  (N.  Y.)458.  In  Smith  v.  Althus,  11  Ves.  Jr.  564, 

2.  Smith  V.  Minnick,  88  Me.  484.  Lord  Ch.  Erskine  said:    *'  Where  the 
Kodet  of  Taking  Aooonnt.  —  The  mas-  court  direct  inquiry  into  a  fact,  it  is  in 

ter  may  take  the  account  either  by  re-  the  nature  of  a  new  issue  joined,  and 

quiring  the  parties  to  bring  in  debtor  what  would  be  evidence  in  any  other 

and  creditor  accounts  under  oath,  or  case  will  be  evidence  before  the  mas- 

by  examining  them  on  interrogatories;  ter." 

both  modes  are  sometimes  combined.  Tho  Ordar  of  Admitting  Proof  is  a  mat- 

HolUster  v,  Barkley,  11  N.  H.  501.  ter  within  the  discretion  of  the  referee. 
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the  notes,  in  determining  the  order  in  which  proof  should  be 
admitted,  the  latitude  which  should  be  given  parties  in  the 
examination  and  cross-examination  of  witnesses,  and  in  many 
other  respects,  the  master  or  referee  is  governed  by  the  same 
rules  and  exercises  the  same  discretion  as  the  court. 

Gibson  v.  Pearsall,  I  E.  D.  Smith  (N.  be  used  before  the  master.     2  DanieH's 

Y.)90.  Ch.  PI.  &  Pr.  1189. 

Examination  by  Written  Interrogatories.  Evidenoe  in  Addition  to  that  Heard  by 
—  The  examination  is  usually  by  writ-  Conrt.  —  In  some  cases  a  register  or 
ten  interrogatories  and  it  is  in  the  dis-  master  is  ordered  to  refer  to  and  use 
cretion  of  the  master  what  parues  shall  the  evidence  taken  in  the  cause  on  which 
be  examined  and  what  interrogatories  the  cause  has  been  submitted  for  de- 
shall  be  admitted.  Daniell's  Ch.  PI.  &  cree  and  also  additional  evidence  if 
Pr.  T181;  Copeland  v.  Crane,  9  Pick,  it  is  found  necessary.  Thompson  v, 
(Mass.)  73;  McCrackan  v.  Valentine,  9  Maddux,  117  Ala  468.  See  also  Cos- 
N.  Y.  42.  tello  V.  Montague,  loi  Ala.  426. 

In  Kentucky  it  has  been  held  that  a  Witneis   "^080    Deposition  Ku  Been 

party  interrogated  before  a  master  has  Previoosly  Taken.  —  In  Gass  v.  Stinson, 

a  right  to  demand  that  the  questions  2  Sumn.  (U.  S.)  605,  it  was  held  that 

be  propounded  to  him  in  writing,  but  where  the  deposition  of  a  witness  has 

that  it   is  otherwise   as   to  witnesses,  been  taken  and  it  has  been  read  at  the 

Winter  r.  Wheeler,  7  B.  Mon.  (Ky.)  25.  hearing,  the  witness  cannot  be  exam- 

In  New  Jersey  the  practice  of  oral  ex-  ined  anew  before  the  master  without  a 

amination  is  universal,  as  well  in  rela-  special  order  of  the  court, 

tion   to  parties  Ss  witnesses,  and  the  Beoalling  Witness.  —  A  referee   may 

practice  of  cross-examination  by  coun-  permit,  or  may  refuse  to  permit,  a  party 

sel  is  also  universal  but  must  be  con-  to  recall  a  witness  before  the  case  has 

fined  to  matters  or  facts  which  were  the  been  rested,  and  ask  questions  inad- 

subject  of  inquiry  on  the  original  ex-  vertently  omitted.       Trimble  r.   Stil- 

amination  and  which  were  authorized  well,  4  E.  D.  Smith  (N.  Y.)  512. 

to  be  examined  into  by  decretal  order.  Pleadings  as   Evidence.  —  The  plead- 

Jackson    v.  Jackson,    3  N.  J.   £q.  96.  ings  are  evidence  necessary  to  a  proper 

See  also  Marlatt  v,  Warwick,  18  N.  J.  understanding  of  the  case,  and  any  ad- 

Eq.  108.  missions  contained  therein  should  be 

Ailldayits  Kot  Admissible.  —  The  testi-  considered  by  the  master.     Gibson  v, 

mony   of   witnesses   ought   to   be  ob-  Trowbridge    Furniture    Co.,    96    Ala. 

tained  by  summoning  the  witnesses,  357. 

and  a  master  cannot  proceed  upon  an  Improper  Cross-examination.  —  Where 

inquiry  before  him  upon  affidavit,  un-  the  master  allows    the  cross-examina- 

less  by  consent  of  all  parties,  as  the  tion  to  go  to  an  improper  extent,  and 

efifect  of  proceeding  upon  affidavits  is  the  evidence  is    all   reported    to    the 

to  deprive   the  other    side    of    cross-  court,  the  report  may  be  confirmed  if 

examination.    Rowley?/.  Adams,  i  Myl.  the    same    result   is  fairly   attainable 

&    K.   545,  which  case  was  cited  in  2  without  the  aid  of  the  cross-examina- 

Daniell's  Ch.  PI.  &  Pr.  1189.     See  also  tion.      Jackson    v.    Jackson,   3    N.   J. 

Willan  V,  Willan,  19  Ves.  Jr.  590.     See  Eq.  96. 

also  Gumming  v,  Waggoner,  7  Paige  Cross-examination  of  Own  Witness.— 
(N.  Y.)  603,  wherein  it  was  held  that  a  On  a  reference  to  a  master  a  party  can- 
reference  to  a  master  to  examine  the  not  cross-examine  his  own  witness. 
defendant  on  interrogatories  touching  Benson  v.  Le  Roy,  i  Paige  (N.  Y.)  122. 
an  alleged  contempt,  and  to  take  and  Limiting  Cross-examination  of  Witness, 
report  proofs,  does  not  authorize  the  — The  master  may  in  his  discretion 
master  to  receive  ex  parte  affidavits  limit  the  cross-examination  of  a  wit- 
without  a  special  clause  in  the  order  of  ness  to  a  certain  extent,  and  where  it  is 
reference  to  that  effect.  apparent  that  the  testimony  excluded 

Affidavits  Previously  Read  in  Court,  was  not  material  and  that  its  exclusion 

—  All  affidavits  which  have  been  previ-  was  not  prejudicial,  an  exception  will 

ously  made  and  read  in  court  upon  any  not  be  sustained.     Nichols  v,  Ela,  124 

proceeding  in  a  cause  or  matter  may  Mass.  333. 
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inoompetent  and  Irreitvaat  SyidtAM.  —  A  referee  should  not  receive 
incompetent  or  irrelevant  evidence;^  but  the  admission  of 
improper  evidence  is  immaterial  where  no  use  is  made  of  it  or 

where  it  is  apparent  that  such  evidence  did  not  influence  the 
result.* 

11.  Court's  Control  over  Masters  and  Beferees  —  a.  Masters. — 
The  court  will  not,  except  probably  under  extraordinary  circum- 
stances, upon  the  application  of  a  party,  give  the  master  direc- 
tions pending  the  conduct  of  the  re^rence.' 

View  of  PremiiM  or  Sulyeot-mftttor.  —  of  Bvidtiioo.  —  A  referee  appointed  sim- 

A  view  of  the  locality,  or  subject-matter  ply  to  take  testimony  in  a  case  and 

in  dispute,  by  the  referee  is  not  objec-  report  it  to  the   court   has  no   right 

tionable  if  the  parlies  consent;  and  the  to  decide   upon    the   admissibility  of 

referee's  report  as  to  the  facts  within  the  evidence  offered.      Brotherton  9. 

his  observation  will  be  practicallv  con*  Brotherton,  14  Neb.  186. 

elusive.    West  v,  Kiersted,   15  N.  V.  8.  Kaitor  Oonaidorod  aa  latetitttta  lor 

Wkly.  Dig.  549.  Court. --In  Bate  Refrigerating  Co.  v. 

But  a  private  view,  especially  if  the  Gillette,  28  Fed.  Rep.  673,  Wales,  J., 
referee  is  attended  by  the  attorney  or  said:  "  The  master  ia  a  judicial  officer 
the  witnesses  of  one  of  the  parties  acting  as  the  representative  and  sub- 
without  the  knowledge  or  consent  of  stitute  of  the  court  which  appointed 
the  other,  is  improper.  Vale  t^.  Gwinits,  him,  and  while  there  can  exist  no 
(Supm.  Ct.  Spec.  T.)4How.  Pr.  (N.  V.)  doubt  of  the  power  of  the  court,  for 
253.    See  also  article  View.  sufficient  cause,  to  vacate  or  modify 

1.  Groch  V,  Kersting,  4  Colo.  App.  any  order  made  by  him,  it  is  not  the 
395;  Mason  v,  Knox,  66  N.  H.  545.  general  practice  for  the  court  to  inter- 

Strildn^    Out   Improper    Evidonoo.  —  fere  with  his  acu  and  proceedings,  in 

Where    improper    evidence  has   been  limiiUt  but  to  wait  until  the  coming  In 

admitted  against  objection  it  may  be  of  his  report  before  hearing  exceptions 

stricken  out  before  the  case  is  submit-  by  either  party  to  the  cause  to  any  ir- 

ted  for  decision.     Marsh  v,  Kinney,  xi  regularity  or  excess  of  authoritv  on  his 

N.  Y.  Wkly.  Dig.  144.  part.'*     Citing  Union  Sugar  Refinery 

2.  Groth  V.  Kersting,  4  Colo.  App.  v,  Mathiesson,  3  Cliff.  (U.  S.)  146,  ana 
395,  in  which  case  the  court  r2/f</ Stand-  Wooster  f.  Gumbimner,  20  Fed.  Rep. 
ard  Ace.  Ins.  Co.  v,  Friedenthal,  I  167.  See  also  Lull  v.  Clark,  9o  Fed. 
Colo.  App.  5;  Rollins  r.  Pueblo  County,  Rep.  454. 

15  Colo.  104,  and  Union  Consol.  Silver  Dirootions  as  to  Bsotptioii  Of  XrlAoaoa. 

Min.  Co.  V,  Taylor,  100  U.  S.  37;  Kin-  —  In   Hoe  v,  Scott,  87  Fed*  Rep.  290, 

sey  V,  Archer,  80  Wis.  201,  in  which  the  court  refused  to  direct  the  master 

cace  It  was  held  that  the  report  of  a  not  to  take  certain  evidence,  Kirkpat- 

referee  is  not  treated  as  the  verdict  of  rick,  J.,  saying:    "  The  court  appoints 

a  jury  and  consequently  his  rulings  on  the  master  with  special  reference  to  his 

the  admission  of  evidence  are  imma-  fitness  to  perform  the  duties  imposed 

terial;  Spaulding  v.  Albin,  63  Vt.  148,  upon  him.     He  is  the  court's  represeo- 

in  which  case  the  reference  was  to  a  tative,  and  it  is  his  duty  to  pass  upon 

master.     See  also  Pardridge  v.  Ryan,  all  the  questions  of  procedure  as  they 

134  111.  24;,  holding  that  the  admission  come  before  him.     tiis  action  is  sut^- 

of  incompetent  evidence  in  support  of  ject  to  review  of  the  court,  but  it  must 

the  report  is  a  harmless  error  where  be  only  when   he    has  concluded  his 

there    is    other  evidence    which    was  labors,  and  the  court  has  before  it  all 

properly  admitted  by  which  the  report  the  data  upon  which  his  conclusions 

is  sustained.  are  founded.     The  duty  of  the  master 

Harmless  Error  in  Excluding  Evidonoo.  is  to  hear  the  parties  fully, '  directing 

—  The    exclusion  of  proper  evidence  the  mode  in  which  the  matters  reqnlr- 

may  be  regarded  as  immaterial  where  ing  evidence  shall  be   proved  before 

it  is  apparent  that  its  admission  would  him,'  as  provided  for  in  the  seventy- 

not  have  changed  the  result.     Floyd  v,  seventh  rule  in  equity.     It  is  nccessaiy 

Floyd,  46  S.  Car.  184.  that  he  should  be  given  the  power  to 

Ho  Power  to  Deoido  upon  Admissibility  avoid  delays  and  confusion,  and  to  re- 
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Direotlon  to  Speed  tho  Case.  —  Where  the  case  has  been  pending  for 
a  long  time,  and  the  proceedings  on  the  reference  have  Been 
delayed,  the  court  may  under  some  circumstances  direct  the 
master  to  speed  the  case  by  hearing  the  same  and  making  a 
report  within  a  designated  number  of  days.* 

b.  Referees.  —  The  court  has  power  pending  a  reference 
to  a  referee  to  make  any  necessary  and  proper  order  where  the 
referee  does  not  proceed  in  accordance  with  the  order  of  refer- 
ence, or  does  acts  which  he  has  no  authority  to  do.* 

12.  Application  to  Court  for  DireotionB.  —  The  master  may  apply 
to  the  court  from  time  to  time  for  further  directions,  and  in  some 

Heve  the  court  of  the  necessity  of  pass-  controversy,  a  reference  is  made  to  the 

ing  upon  the  materiality  of  every  dts-  master  to  ascertain  and    report  upon 

puted  question  as  it  may  arise  in  the  certain  matters  as  the  basis  of  the  defin* 

progress  of  the  hearing.     ♦    ♦    ♦    it  itive  action  of  the  court,  it  is  compc- 

would   be  productive  of   interminable  tent    for    the  court  to  make    further 

delay   and  much  vexation,  if  all  the  orders  to  advance  the  inquiry  of  the' 

disputed  questions  upon  a  hearing  be-  master.     Kennedy  v.  Kennedy,  3  Ala. 

fore  the  master  should,  as  they  arise,  434,  but  in  this  case  it  was  expressly 

be  brought  before  the  court  for  revision  declared  that  "the  principles  settled 

and   approval."     Citing  Union    Sugar  will  not  by  such  a  course  be  disturbed, 

Refinery  v,  Malhiesson,  3  Cliff.  (U.  S.)  but  the  justice  of  the  cause  will  be  ad« 

146,  24  Fed.  Cas.  No.  14,398.  vanced. 

Ol)jeotioii8  to  Interrogatories  as  Settled  9.  Ford  v.  Ford,  53  Barb.  (N.  Y.)  525, 
by  the  Xaiter.  — The  proper  course  for  in  which  case  an  amendment  had  been 
bringing  before  the  court  an  objection  improperly  allowed  by  the  referee,  and 
to  the  interrogatories  as  settled  by  the  the  court  on  motion  set  aside  the  order 
master  appears  to  be  by  excepting  to  of  the  referee  and  declared  that  a  ref* 
the  master's  certificate  of  having  al-  eree  is  always  under  the  control  and 
lowed  the  interrogatories,  and  not  by  direction  of  the  court  and  may  be  com-' 
having  presented  a  petition  or  making  pelled  to  proceed  with  the  trial  of  the 
a  motion  to  the  court  to  vary  or  sup-  issues  referred  to  him.  See  also  Bar- 
press  them.  2  Daniell's  Ch.  Fl.  &  Pr.  ton  v.  Herman,  (C.  PI.  Spec.  T.)  8  Abb. 
1 182,  citing  among  other  cases  Chen-  Pr.  N.  S.  (N.  Y.)  399,  m  which  case 
nell  V,  Martin,  4  Sim.  343:  Hughes  v.  Loew,  J.,  said:  '*  The  legislature  has 
Williams,  6  Ves.  Jr.  459:  Paxton  v,  of  late  years  greatly  increased  the 
Douglas,  16  Ves.  Jr.  239;  and  Stanyford  powers  of  referees;  and  in  many  re* 
V,  Tudor,  2  Dick.  549.  spects  they  now  possess  all  the  author- 

Beftisal   to   Examine  Party.  —  If   the  itv  and  can  exercise  all  the  functions 

master  declines  to  examine  any  party  of  a  court  (Code,  §  272):  and  their  de- 

when  required  (which  he  usually  does  cisions  can  in  general  be  reviewed  only 

by  refusing  to  allow  the  interrogatories  on  appeal      Nevertheless  I  am  of  the 

carried   in    for    his    examination)   the  opinion  that  the  court  mav,  on  motion, 

proper  way  of  taking  the  opinion  of  the  in    certain    cases,    and    for    sufllclent 

court  upon  the  propriety  of  the  mas-  cause,  still  pass  upon  and  control  the 

ter's  decision  appears  to  be  by  waiting  acts  and  proceedings  of  a  referee  while 

until  he  has  made  his  report,  and  then  the    reference    is    pending,   and   in   a 

taking    an    exception    to    it,    on    the  proper  case  set  aside  his  report,  or  stay 

ground  of  his  refusal  to  examine  the  proceedings    thereon."      See    further 

patty.     2  Daniell's  Ch.  PI.  &  Pr.  1181.  Union  Bank  v.  Mott,  (Supm.  Ct.  Spec. 

citing  Chennell   v,  Martin,  4  Sim.  343,  T.)  18  How.  Pr.  (N.  Y.)  506;   Jones  v, 

and  Simmons  v,  Gutteridge,   13  Ves.  Beaman,  117  N.  Car.  259,  in  which  lat- 

Jr.  262.  ter  case  Faircloth,  C.  J.,  declared  that 

1.  Wylv  V.  Richmond,  etc.,  R.   Co.,  *' the  court  does  not  refer  the  action,  but 

63  Fed.  Rep.  487.  retains  it,  pending  the  reference,  with 

Power  of  Court  to  Xake  Further  Orders  its  power  to  make  any  necessary  and 

to  Advanoe  Inqtd^.  —  If  by  a  decree,  proper  order  desired  by  the  parties;  '* 

disposing  of  the  entire  merits  of  the  McNeill  v.  Lawton,  97  N.  Car.  16. 
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cases  a  clause  to  this  effect  is  expressly  inserted  in  the  order  of 
reference.*  But  as  a  general  rule  the  court  will  discountenance 
applications  for  advice  as  to  the  relevancy  or  admissibility  of 
evidence.* 

18.  Beopening  Case  for  Further  Proo£  —  At  any  time  before  his 
report  is  filed  a  referee  may  in  the  exercise  of  sound  discretion 
open  the  case  and  receive  further  evidence ;  ^  but  as  a  general 
rule,  after  an  examination  before  a  master  has  been  concluded 
and  the  parties  have  seen  a  draft  of  his  report,  he  should  not  hear 
further  evidence  without  special  and  very  satisfactory  reasons.  ■* 

1.  Johnson  r.  Waters,  iii  U.  S.  675.  Trimble  v.  Stilwell,  4  E.  D.  Smith  (N. 

8.  Kusling  V,  Bray,  37  N.  J.  Eq.  174,  Y.)  512;  Williams  v,  Hayes.  20  N.  Y. 
in   which   case   the  court  said:    **  To  58;  Schuyler  v.  Smith,  51   N.  Y.  309; 
establish  or  tolerate  the  practice  of  al-  Litch  v.  Brotherson,  (Supm.  Ct.  Gen. 
lowing  parties  to  suspend  the  exami-  T.)  25  How.  Pr.  (N.  Y.)407;  Kissam  v. 
nation,  in  order  to  obtain  the  opinion  Hamilton,   (Supm.    Ct.    Spec.    T.)    20 
of  the  court  as  to  the  competency  of  How.  Pr.  (N.  Y.)  369;  Ayrault  v.  Sack- 
witnesses  or  the  relevancy  of  evidence,  ett,  (Supm.  Ct.  Gen.  T.)  17  How.  Pr 
would  greatly  impede  and  embarrass  (N.  Y.)  507;  and  Craig  r.  Craig,  66  Huf 
suitors,  and  often  prove  disastrous  to  (N.    Y.)    452];    Maas    v.    McEntegart, 
poor  litigants.'*     See    also  Collins    t».  (Supm.  Ct.  App.  T.)  21  Misc.  (N.  Y.) 
Jackson,  43  Mich.  558;  Welling  v.  La  462;    Fielden  v.  Lahens,  2  Abb.  App. 
Bau,  32  Fed.  Rep.  293,  23  Blatchf.  (U.  Dec.  (N.  Y.)  iii;    Pearson  v.  Fiske,  2 
S.)  305.     But  see  Celluloid  Mfg.  Co.  v.  Hilt.  (N.  Y.)  146. 
Cellonite  Mfg.  Co.,  40  Fed.  Rep.  476.  After  Beport  FUed.  —  Where  the  cause 

Applications  to  Court  to  Settle  Prinoi-  is  referred  to  the  referee  to  bear  and 
plot.  —  In  I  Hoffman's  Ch.  Pr.  542,  it  determine,  after  his  report  has  been 
is  said:  "  It  sometimes  occurs  that  in  filed,  he  cannot  proceed  further  in  the 
proceeding  under  a  decretal  order  of  taking  of  testimony  looking  to,  or 
reference,  the  master  is  called  upon  to  which  might  result  in,  a  change  of  de- 
settle  some  leading  principle  or  princi-  cision.  McCready  v.  Farmers'  L.  &  T. 
pies  which  will  govern  the  whole  or  a  Co.,  79  Hun  (N.  Y.)  241. 
large  part  of  the  inc^uiry,  and  shut  out  Imposition  of  Terms. —  In  Page  v. 
or  admit  extensive  investigations  and  Methfessel,  71  Hun  (N.  Y.)  442,  145  N. 
voluminous  testimony.  In  such  cases,  Y.  602,  after  the  evidence  before  the 
instances  have  occurred,  and  been  per-  referee  had  been  closed  and  before  a 
mitted  by  the  court,  of  an  application  decision  of  the  case,  a  motion  upon 
to  review  and  correct  his  decision.  It  affidavits  and  notice  to  the  plaintiffs  was 
is  obvious  that  the  discretion  of  sub-  made  before  the  referee  to  correct  his 
mitting  such  a  case  to  the  court  should  minutes  of  the  testimony  of  the  defend- 
be  sparingly  exercised,  or  the  master  ant  as  to  his  answer  to  a  particular 
might  incur  its  censure  for  requiring  it  question,  or  that  the  trial  be  opened, 
to  settle  matters,  which  it  is  his  duty  The  motion  to  correct  the  minutes  was 
to  do  in  the  first  instance,  and  to  meet  denied,  but  on  motion  of  the  defendant 
every  question  and  difficulty  until  he  leave  was  given  him  to  recall  the  wit- 
finds  he  cannot  proceed  for  want  of  ness  upon  certain  terms  as  to  the  costs 
power.  In  my  own  practice  of  twelve  of  the  motion.  It  was  held  that 
years  as  master,  two  cases  occurred  in  whether  the  minutes  were  correct  was 
which  I  deemed  such  a  proceeding  for  the  referee  to  determine,  and  that 
proper."  the  terms  upon  which  the  case  should 

8.  Marziou  v.   Pioche,   10  Cal.   545;  be  opened  were  within  his  discretion. 

New  Mercer  Ditch  Co.  v,  Armstrong,  Citing  Tweed  v.  Davis,  1    Hun(N.  Y.) 

31   Colo.    357;    Cooper  v,    Stinson,    5  252. 

Minn.     201.      See     also     Decker    v,  4.  Remsen  v.  Remsen,  2  Johns.  Ch. 

O'Brien.  (C.  PI.  Gen.  T.)  13  Misc.  (N.  m.  Y.)  495;  Tyler  v.  Simmons,  6  Paige 

Y.)  94,  [in  which  case  the  court  cited  (N.  Y.)  127;    Burgess  v.   Wilkinscn,  7 

Loonam  v.  Myers,  13  Daly  (N.  Y.)  535;  R.  I.  31.     See  also  Byington  v.  Wood, 

Pearson  v,  Fiske,  2  Hilt.  (N.  Y.)  146:  1   Paige  (N.  Y.)  145,   holding  that  a 
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REFERENCES. 


Deflnltions. 


Kewly  DifooYerad  Eyidenoe.  —  Where  after  the  hearing  has  been 
closed  a  party  discovers  new  evidence  the  master,  at  any  time 
before  the  final  settlement  of  his  report,  may  reopen  the  case  to 
hear  such  evidence.* 

ZIV.  Ths  Bepobt  —  1.  DeflnitionB.  —  The  document  exhibiting 
the  referee's  or  master's  findings  and  conclusions  is  called  his 
report,  the  object  of  which  is  to  show  the  proceedings  which  have 
been  had  under  the  order  of  reference,  the  evidence  which  has 
been  taken,  and  the  findings  and  conclusions  reached  by  the 
master  or  referee,  according  to  the  terms  of  the  order  of  refer- 
ence, in  such  a  manner  that  intelligent  action  may  be  had  thereon 
by  the  court.* 

Master's  Oeneral  and  Separate  Beports  Bistingvislied.  —  Master's  reports 
are  either  general  or  separate.  General  reports  embrace  the 
whole  matter  referred  to  the  master  by  a  particular  decree  or 
order;  but  a  separate  report  embraces  only  one  distinct  object 
of  the  reference.* 

When  Separate  Beport  Proper.  —  According  to  the  practice  in  the 
English  chancery,  where  the  inquiries  are  numerous,  and  it  is 
important  that  a  part  of  the  decree  should  be  satisfied  before  the 
whole  of  the  proceedings  are  sufficiently  matured  to  enable  the 
master  to  make  a  general  report,  he  may  be  ordered  and  will  be 
permitted  to  report   separately   upon    any  particular   inquiry.* 


party  who  objects  to  the  master's  draft  Failure    to    Beport. —  In    Childs    v, 

of  his  report  cannot  introduce  any  new  Hurd,  32  W.  Va.  66,  it  was  held  that  if 

matter  in  evidence  to  support  his  ob-  the  commissioner  fails  entirely  to  make 

jections.  any  report  on  a  matter  referred  to  him 

1,  Pattison  v.  Hull,  9  Cow.  (N.  Y.)  the  court  should  refer  this  matter  to 

747.     See  also  1  HoflFm.  Ch.  Pr.  545.  him  again  to  be  reported   upon,  and 

Xisnnderfltanding  as  to  Xaster's  Bnl-  that  this  should  be  done  though  no  one 

ing.  —  Permission  may  be  given  to  go  excepts   to  such    report,    because    no 

before  the  master  to  make  further  proof  one*s  rights  can  be  regarded  as  aban- 

where  neglect  to  make  such  proof   in  doned  or  prejudiced  by  his  failure  to 

the  first  instance  resulted  from  a  mis*  except  to  such  report  because  of  suck 

understanding  of  a  ruling   made   by  failure, 

the  master.     Pratt  v,  Adams,  7  Paige  4.  Kennedy  v.  Kennedy,  3  Ala.  434, 


(N.  Y.)  615. 

2.  Bistinotion  Between  Beport  and  Cer- 
tifloate.  —  It  was  held  in  Chennell  v, 
Martin,  4  Sim.  340,  that  there  is  no  dis- 
tinction between  a  master's  report  and 


in  which  case  it  was  declared  that  the 
general  orders  of  1828  regulating  the 
practice  in  England  made  no  change  in 
this  respect  except  to  enable  the  mas- 
ter to  make  a  separate  report  without  a 


a  master's  certificate  and  that  Lhey  special  order  of  the  court,  and  that  in 
are  convertible  terms.  Alabama  even  in  the  absence  of  any 
Office  of  Xaiter's  Beport.  —  "A  master's  statute  or  rule  of  court  a  separate  re- 
report  settles  no  rights.  Its  office  is  port  may  be  authorized  by  a  mere  de- 
10  present  the  case  to  the  court  in  such  cretal  order,  although  it  is  not  author- 
a  manner  that  intelligent  action  may  ized   by    the    general    decree    in    the 


be  there  had,  and  it  is  this  action  by 
the  court,  not  the  report,  that  finally 
determines  the  rights  of  the  parties." 
Pfr  Waite,  C.  J.,  in  North  Carolina  R. 
Co.  V.  Swasey,  23  Wall.  (U.  S.)  405. 

8.  2  Dan.  Ch.  PI.  &  Pr.  1294.     See    court,  in  holding  that  a  master  in  or- 
also  Kennedy  v,  Kennedy,  3  Ala.  434.     dering  the   production   of  books  and 
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cause.  See  also  t  HoUm.  Ch.  Pr.  543; 
2  Smith  Ch.  157;  2  Dan.  Ch.  PI.  & 
Pr.  1294. 

Special  Beport  Knit  Be  Ordered.  —  In 
Mott   V.   Harrington,   15  Vt.    185,   the 


Tbe  B«port  REFERENCES.  6«n«nLl  SeqnliltM. 

The  mode  of  settling  a  separate  report  is  precisely  the  same  as  of 
settling  a  general  report.* 

2.  General  Bequif ites.  —  The  report  must  be  in  writing  •  and  it 
must  be  signed.* 

The  Cleric*!  Labor  of  preparing  a  master's  report  need  not  be  per- 
formed by  him,  and  it  may  be  written  by  another.'* 

Statutory  ProTltionf.  —  A  master  or  referee  in  making  his  report 
should  comply  with  such  statutory  provisions  as  may  have  been 
enacted  for  his  guidance.*  If  a  referee  fails  to  comply  with  the 
requirements  of  the  statute  in  the  form  of  his  report,  the  practice 
is  to  apply  to  the  court  for  an  order  sending  the  report  back  to 
him  for  correction.* 

Where  There  Are  Beyeral  Befereei  a  report  made  by  them  severally 

papers  need  not  make  a  special  report  judgment,  and  without  recital  of  the 
or  statement  of  facts,  said:  '*  He  did  several  points  of  the  orders  of  refer- 
not  make  a  special  report  or  statement  ence,  or  the  debates  of  counsel;  nor  is 
of  facts,  because  he  was  not  required  so  he  to  make  a  special  report  upon  the 
to  do,  by  the  decretal  order,  and  was  importunity  of  counsel  or  of  their 
not  satisfied,  in  his  own  judgment,  of  clients,  unless  he  is  required  by  the 
the  propriety  of  making  such  report.*'  court  so  to  do,  or  his  own  judgment  is 

1.  I  Hofifm.  Ch'.  Pr.  543.  satisfied  with  the  propriety  of  ft;  and 

2.  Lee  Sack  Sam  v.  Gray,  104  Cal.  if  he  does,  he  is  not  to  set  forth  the 
243;  Watson  V.  Lockwood,  2  Harr.  evidence  with  his  opinion  upon  it,  bat 
(Del.)  364.  only   to  state   the  bare   fact,   for  the 

Oenerol  Dlreetione  ai  to  Eeqniiites  of  opinion  of  the  court,  in  the  same  man- 

Beport.  —  In  Green  v,  Lanier,  5  Heisk.  ner  as  in  a  special  verdict.*' 

(Tenn.)  662,  Nelson,  J.,  said:    *'  While  Bedtal  ai  to  Order  of  Beferenee.  — It  is 

the   report  of  the  master  should  not,  not  necessary  that  the  authority  under 

upon   the  one   hand,  contain,   as  has  which    the    referee    acted    should    be 

sometimes  occurred,  copies  of  the  de-  stated   in   or  affixed   to  the  report  or 

positions  at  length,  it  should  not,  upon  award.      Shaw    v.    Wise,    166    Mass. 

the  other,  be  a  mere  skeleton  present-  433. 

ing  nothing  more  than  a  grim  array  of  Keoeesity  to  Betum  Votioe.  —  In  Holt 

figures.     Each  of  the  items  in  it  should  v.  Holt,  37  W.  Va.  305,  it  was  held  that 

be  numbered;  and  where  these  items  the  notice    under    which    the  master 

rest  upon  accounts,  receipts,  or  other  acted  and    the   evidence   that  it   was 

vouchers,  thev    should    be   numbered  served  should  be  returned  with  the  re- 

correspondingly;    and  where  they  are  port  in  order  that  the  court  may  deter- 

supported  by  depositions,  the  pages  of  mine  whether  the  parties  entitled  to 

the  depositions  should  be  referred  to;  notice  were  given  proper  notice, 

and  where  any  question  arises  as  to  8.  Kissam  v.  Hamilton,  (Snpm.  Ct. 

which   the   master  deems  it  his  duty  Spec.  T.)  20  How.  Pr.  (N.  Y.)  369,10 

to  report,  or  as  to  which  he  is  unable  to  which  case  it  was  held  that  if  a  sole 

report,  he  should  state  the  facts  briefly,  defendant  dies  before  a  referee's  report 

and  refer  to  the  pages  of  the  deposi-  is  signed,  no  judgment  upon  such  re- 

tions,  or  documentary  evidence,  upon  pon  can  afterwards  be  entered  nume 

which  he  relies.     A  master  should  not  pro  tunc, 

be  deterred,  as  is  probable  in  this  case,  4.  Longmire  v.  Fain,  89  Tenn.  395, 

by  the  apprehension  of  being  charged  in  which  case  the  record  showed  that 

with  a  desire  to  increase  his  fees,  from  the  report  was  made  and  filed  as  the 

stating  the  grounds  of  his  action  in  a  report  of  the  master,  and  it  was  held 

concise  and  intelligible  manner."  immaterial  that  one  of  the  parties  to 

Xatters  Whloh  Xay  Be  Omitted  firom  the  suit  had  written  the  report,  no  im- 

Beport. —  In   Mott  v.    Harrington,    15  proper  conduct  on   the   part  of  such 

Vt.  185,  the  court,  quoting  from  Newl.  party  being  shown  or  claimed. 

Ch.  Pr.  172,  said:     '*  The  report  of  the  6.  Holt  v.  Holt,  37  W.  Va.  305. 

master  ought  to  be  as  succinct  as  may  6.  Califf  v,  Hillhouse,  3  Minn.  311; 

be,  reserving  the  matter  clearly  for  the  Bazille  v,  UUman,  2  Minn.  134. 
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fk»  fttport.  REFERENCES.      To  Wliat  Xatten  Oonflnod. 

without  any  conference  or  without  their  coming  or  agreeing 
together  at  the  same  time  or  place  is  invalid  and  on  motion  wiU 
be  set  aside.  ^ 

•nffleitiioj  to  Saitftiii  JoOgaont.  —  The  report  of  a  referee  where  the 
reference  is  to  hear  and  determine  should  be  sufficient  to  sustain 
a  judgment.*  It  should  contain  a  sufficient  statement  of  facts  to 
form  a  basis  for  the  conclusions  of  law  and  substantially  show  the 
disposition  made  by  the  referee  of  the  specific  issues  in  the  cause 
or  such  of  them  as  are  embraced  in  his  determination.'  And 
the  report  must  be  definite  and  certain.* 

8.  To  What  Hatters  Confined.  —  The  report  of  the  master  or 
referee  should  be  confined  to  the  matters  embraced  in  the  order 
of  reference,*  and  like  the  court  he  is  required  to  find  upon  no 
issues  other  than  those  made  by  the  pleadings  and  which  enter 
into  and  form  the  basis  of  the  judgment  to  be  entered  upon  the 
report.* 

1.  Townsend   er.  Glen's    FaUs    Ins.  4.  Sharpe  t^.  EHason,  116N.  Car.  665, 

Co.,  (N.  Y.  Super.  Ct.  Gen.  T.)  10  Abb.  in  which  case  it  was  said:  *•  The  par- 

Pr.  N.  S.  (N.  Y.)  977,  33  N.  Y.  Super,  ties  arc  entitled  from  the  referee  to  a 

Ct.  X30.  statement  of  all  the  items  of  account 

B«port  by  Xijorlty.  —  ?  Rev.  Stat.  N.  between  them,   in  order   that   either 

Y.  3S4,  S  46,  provided  that  where  there  may,  if  he  thinks  proper,  exceot  to  anv 

was  a  reference  to  three  referees,  all  particular  item.*'     Citing  Mcuampbefl 

the  referees  should  meet  together  and  v.  McClung,  75  N.  Car.  393.     See  also 

hear  the  parties,  but  that  a  report  by  Doyle  v,  Reilly,  18  Iowa  108;  Hartman 

anv    two    of    them    should  be  valid,  v,  Proudfit,  6  Bosw.  ^N.  Y.)  191. 

Fielden  v.  Lahens,  (N.  Y.  Super.  Ct.)  5.  See  supra,   XIII.    2.     Compliance 

14  Abb.  Pr.  (N.  Y.)  48.  with  Order  of  Reference. 

8.  Weirich  v.  Cook,  39  Mich.  134.  Deoision  as  to  Title  to  Land.  —  A  mas- 

BopMt  of  Formal  Judg^nt.  —  It  is  not  ter  appointed  to  report  the  sum  due  on 

necessary  for  a  referee    to    report  a  an  outstanding  mortgage  of  land  is  not 

formal  judgment,  as  his  report  is  only  authorized  to  decide  on  the  title  there- 

tbe  foundaiTon  for  a  judgment.     Brown  to.     Howe  v.  Russell,  36  Me.  115. 

V,  Cochran,  ix  N.  H.  199.  6.  Kaitor  Cannot  Pass  upon  All  Issnos. 

S.  Van  Slykc  ».  Hyatt,  46  N.  Y.  259,  —  In  De  Cordova  v.  Korte,  7  N.  Mex. 

in  which  case  it  was  asserted  that  a  678,  it  was  held  that  it  is  not  within  the 

mere  general  conclusion  of  indebted-  general  province  of  the  master  to  pass 

ness  or  no  indebtedness  Is  not  a  suffi-  upon  all  the  issues.    See  also  Farmers' 

cient  compliance  with  the  provision  of  L.  &  T.  Co.  v.  Central  R.  Co.,  2  Fed. 

the  code,  and  serves  none  of  the  pur-  Rep.  656,  holding  that  he  cannot  do  so 

poses  for  which  It  was  intended.     But  even  by  consent  of  the  parties. 

see  Otis  V,  Spencer,  16  N.  Y.  610,  in  Hoferee's  Eeport  Kust  Bo  Confined  to 

which  case  it  was  held  that  a  statement  Issues.  —  Fountain    v.    Harrington,    3 

in  general  terms  as  to  what  the  judg*  Harr.  (Del.)  22;    Smith  v,   California 

ment  is  to  be  is  sufficient.  Ins.    Co.,    87    Me.    190;     Lundell    v, 

Intorlootttory  Boport.  —  In  Hathaway  Cheney,    50  Minn.   470;     Kendall    v, 

v»  Russell,  45  N.  Y.  Super.  Ct.  538,  the  Hackworth,     66    Tex.    499;     Barkley 

referee  reported  only  in  favor  of  plain*  v.  Tarrant  County,  53  Tex.  251!  Moore 

tiff's  right  to  an  accounting  within  cer-  «/.  Waco  Bldg.  Assoc.  9 Tex.  Civ.  App. 

tain  limits  and  did  not  take  and  state  404. 

the  account  between  the  parties,  and  it  flame  as  Findings  of  Court.  —  Where  by 

was  held  rhal  this  was  a  proper  course  an  order  of  reference  all  of  the  issues 

to  adopt  In  order  to  facilitate  a  review  are    referred,    the    referee's    findings 

of  his  decision  before  putting  the  par-  should  contain  just  what  the  findings 

ties  to  the  expense  of  a  long  account,  of  a    court  should  contain  —  nothing 

See  also  Palmer  v.  Palmer,  (Supm.  Ct.  more  and   nothing    less.     Lundell    v. 

Gen.  T.)  13  How.  Pr.  (N.  Y.)  363.  Cheney,  50  Minn.  470. 
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4.  Hecendty  to  Beport  Evidonce — a.  Upon  Reference  to 
Master.  —  Where  the  order  of  reference  directs  the  master  to 
hear  the  parties  and  their  evidence  and  to  find  the  facts  and 
report  the  same  to  the  court,  and  he  is  not  ordered  to  report 
the  evidence,  the  report  need  only  state  the  facts  found  bv  the 
master  and  a  report  of  the  evidence  is  unnecessary.* 

statutory  Proviaions.  —  In  some  states  it  is  required  by  statute  that 
the  master  shall  reduce  the  testimony  to  writing  and  return  the 
same  so  as  to  enable  the  parties  to  use  the  evidence  in  presenting 
their  case  to  the  court.' 

When  Exoeptionfl  Are  Filed,  although  the  order  of  reference  does  not 
direct  the  master  to  report  any  of  the  testimony  to  the  court,  it 
is  his  duty  at  the  request  of  a  party  to  report  the  evidence  so  far 
as  is  necessary  to  bring  intelligently  before  the  court  the  ques« 
tions  raised  by  the  exceptions.^ 

After     Order    of    Beoommittal.  —  An  been  returned  into  court,  the  evidence 

award  made  after  an  order  of  recom-  which  was   before  the  commissioner, 

mittal  may  refer  to  an  account  annexed  on  which  he  acted  in  making  his  re- 

to  the  prior  award  on  file  in  the  same  port,  is  no  part  of  such  report,  unless 

case.    Shaw  v.  Wise,  i66  Mass.  433.  made  so  by  the  order  of  the  court  or  by 

1.  Mahone  v.  Williams,  39  Ala.  202;  the  report  itself;  "  and  where  no  ex- 
Goodman  v,  Jones,  26  Conn.  264;  Nims  ceptions  have  been  filed  to  the  report 
V.  Nims,  20  Fla.  204;  Friedman  v,  before  it  has  been  returned  into  court, 
Schoengen,  59  111.  App.  376;  McKinney  "  it  is  not  the  duty  of  the  commissioner 
V.  Pierce,  5  Ind.  422;  Parker  v.  Nick-  unless  required  by  the  court  to  do  so 
erson,  137  Mass.  487;  Bailey  v.  Myrick,  to  return  with  his  report  the  evidence 
52  Me.  132;  Simmons  V.Jacobs,  52  Me.  which  was  before  him,  on  which  he 
147;  Howe  V.  Russell,  36  Me.  115;  Gil-  acted  in  making  his  report."  Holt  r. 
more  r.  Gil  more,  40  Me.  50;  Silva  v.  Holt,  37  W.  Va.  305.  See  also  Chap- 
Turner,  166  Mass.  407;  Bowers  v.  Cut-  man  v.  McMillan,  97  W.  Va.  220. 

ler,  165  Mass.  441;  Parker  v.  Nicker-  Waiverof  Objection. —  Where  the  par- 
son, 137  Mass.  4S7;  In  re  Hemiup,  3  ties  are  notified  to  attend  at  the  time 
Paige  (N.  Y.)  305;  Pilkington  v.  Cot-  and  place  of  taking  testimony,  and 
ten,  2  Jones  Eq.  (N.  Car.)  238;  Mott  v.  they  interpose  no  objection  to  the  fail- 
Harrington,  IS  Vt.  185;  Herrick  v,  ure  of  the  master  to  reduce  the  evi- 
Belknap,  27  Vt.  673;  Enright  v,  Ams-  dence  to  writing  and  return  the  same 
den,  70  Vt.  183.  See  also  Sparhawk  with  his  report,  they  cannot  after  the 
V.  Wills,  5  Gray  (Mass.)  423;  Clapp  v.  report  has  been  made  except  to  a  mere 
Sherman,  16  R.  I.  370;  Holt  v.  Holt,  37  abstract  of  the  evidence.  Johnson  p. 
W.  Va.  305;  Donnell  v.  Columbian  Ins.  Meyer,  54  Ark.  437. 
Co.,  2  Sumn.  (U.  S.)  366.  S.  Warren  v,  Lawson,  117  Ala.  339; 

2.  Johnson   v,   Meyer,   54  Ark.  437;  Heflfron  v.  Gore.  40  111.  App.  257;  Hul- 
Ronan  v,  Bluhm,  173  111.  277;  Hajes  ing  t^.  Farwell,  33  111.  App.  238,  Parker 
V.  Hammond,  162  111.  133.  v,  Nickerson,    137    Mass.    487;    Don- 
In  West  Ylrginia  it  is  required  by  stat-  nell  V.  Columbian  Ins.  Co.,  2  Sumn. 

ute  that  when  exceptions  are  filed  to  (U.  S.)  366;  Union  Sugar  Refinery  ir. 

the   report  "  the  commissioner   shall  Mathiesson,  3  Cliff.  (U.  S.)  146.    See 

with  his  report  return  the  evidence  filed  also  Harper  v.  McVeigh,  82  Va.  757;  8 

in  the  case  including  all  the  evidence  Daniell's  Ch.  PI.  &  Pr.  1300. 

taken  upon  the  execution  of  the  refer-  Venal  Conrse  to  Beport  Evidence  Vpen 

ence."    Central  City  Brick  Co.  v.  Nor-  Seqnest. —  In  Union  Sugar  Refinery  v. 

folk,  etc.,  R.  Co.,  44  W.  Va.  286;  Kes.  Mathiesson,  3  Clifif.  (U.  S.)  146,  it  was 

ter  r.  Lyon,  40  W.  Va.  161;  Ward  v.  said:  '*  When  the  exceptions  are  filed« 

Ward,  40  W.  Va.  611.  if  either  party  desires  the  evidence  to 

"Where    the    report  of  a  commis-  be  reported,  they  request  the  master  to 

sioner  is  not  excepted  to  while  it  re-  report  it  in  whole  or  in  part,  as  the 

vains  in  hie  office,  and  before  it  has  case  may  be.     It  is  the  usual  coarse  for 
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Biwrotioiuurj  Power  of  Kaiter.  —  The  master  may  report  to  the 
court,  even  though  he  is  not  ordered  to  do  so,  the  evidence  bear- 
ing upon  any  question  of  law  which  in  his  discretion  he  thinks 
ought  to  be  referred  to  the  court.* 

Bapplemental  Order  to  Beport  BTidenoe.  —  After  the  cause  has  been 
referred  to  a  master,  the  court  may  in  its  discretion,  on  its  own 
advice  or  on  the  motion  of  a  party,  make  a  further  order  requiring 
the  evidence  to  be  reported.* 

By  a  Xotion  SeaeosAbly  iCade  the  master  may  be  ordered  to  report 
the  evidence  and  file  the  same,  when  it  is  his  duty  to  report  the 
evidence  and  he  fails  to  do  so.* 

*.  Upon  Reference  to  Referee.  — Where  all  of  the  issues 
are  referred  to  a  referee,  he  is  not  required  to  report  the  evi- 
dence.* But  a  statute  providing  that  the  referee  shall  report  the 
evidence  taken  by  him  is  mandatory.* 

5.  Items  of  Account.  —  In  stating  an  account  a  master  or  referee 
should  make  a  report  stating  item  by  item,  the  credits,  debits, 
and  all  sums  allowed  and  disallowed,  and  a  mere  finding  that  one 
party  or  the  other  is  entitled  to  a  certain  amount  is  not  suffi- 
cient.* 

the  master  to  comply  with  sach  a  re-  an  order  requiring  him  to  report  the 

quest;  but  if  neither  party  makes  the  evidence     will    be    deemed    to    have 

request,  it  is  not  incumbent  upon  the  waived  the  objection, 

master  to  report  the  evidence  at  all.  4.  Lundell  r.  Cheney,  50  Minn.  470; 

He  may  or  may  not,  in  his  discretion,  Becic  v,  Sheldon,  48  N.  Y.  369;  Jarvis 

as  he  sees  fit.     If  he  does  report  the  v.  Jarvis,  66  Barb.  (N.  Y.)  331;  Patter* 

evidence  at  the  request  of  one  or  both  son  vf.  Graves,  (Supm.  Ct.  Gen.  T.)  11 

parties,  it  then  becomes  the  duty  of  the  How.   Pr.  (N.  Y.)  91;  Dorr  z..  Noxon, 

court,  if  there  be  proper  exceptions,  to  (Supm.  Ct.)  5  How.  Pr.  (N.  Y.)  29. 

review  the  questions  of  fact  embraced  In  Texas,  in  which  state  upon  excep- 

in  the  report  as  well  as  the  questions  tions  to  an  auditor's  report  there  is  a 

of  law.     But,  if  the  evidence  is  not  re-  trial  de  novo  before  a  jury  if  a  jury  trial 

ported,  the  court  does  not  review  the  is  demanded,  it  is  not  necessary  that 

facts,  but  simply  re-examines  the  ques-  the     evidence     should    be    reported, 

tions  of  law."  Richie  v.  Levy,  69  Tex.  133. 

Biuwptioiis  TTnavailing.  —  Unless  the  5.  Kent  v,  Dakota  F.  &  M.  Ins.  Co., 

evidence  is  reported  exceptions  to  the  2  S.   Dak.  300.     See  also  Bash  v,  Cul- 

master's  report  which  relate  to  findings  ver  Gold  Min.  Co.,  7  Wash.  122. 

of  fact  cannot   be  considered.     Free-  Neoessity  for  Bill  of  Ezceptioiui.— In 

land  V,  Wright,  154  Mass.  492.  California  the  report  forms  no  part  of 

1.  Parker  r.  Nickerson,  137  Mass.  the  judgment  roll,  and  the  testimony 
487;  Jackson  z/.  Jackson,  3  N.  J.  Eq.  unless  embodied  in  a  bill  of  exceptions 
96;  Union  Sugar  Refinery  v.  Mathies-  and  filed  is  not  a  part  thereof.  Lee 
son,  3  Cliff.  (U.  S.)  146.     Sec  also  Har-  Sack  Sam  v.  Gray,  104  Cal.  243. 

per  V.  McVeigh,  82  Va.  751.  6.  Masters.  —O'Neill    v,    Perryman, 

2.  Freeland  z/.  Wright,  154  Mass.  492,  102  Ala.  522,  in  which  case  it  was  de- 
in  which  case  the  court  ^iV^^  Atlanta  clared  that  under  the  rules  of  court  the 
Mills  V.  Mason,  120  Mass.  244,  and  account  should  be  stated  so  fully  that 
Nichols  V.  Ela,  124  Mass.  333.  See  if  necessary  for  a  proper  understand- 
also  Arnold  v.  Slaughter,  36  W.  Va.  ing  thereof  by  the  chancellor  upon 
589.  exceptions  thereto,  he  may  be  enabled 

8.  Gleason,  etc.,  Mfg.  Co.  v,  Hoff-  readily  to  understand  and  pass  upon 
man,  168  lU.  25,  in  which  case  it  was  it;  Gage  r.  Arndt,  121  111.  491;  Dew- 
held  that  when  a  master  reports  his  ing  v,  Hutton,  40  W.  Va.  521;  Gapen 
conclusions  of  facts  only,  a  party  who  r.  Gapen,  41  W.  Va.  423.  See  also 
does  not  seasonably  make  a  motion  for  Nims  v.  Nims,  20  Fla.  204. 
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6.  lindings  of  Faet  and  Law  —  a.  By  Master.  —  It  is  the  duty 
of  the  master  to  report  his  conclusions  of  fact  and  not  merely  the 
evidence,  and  it  is  also  his  duty  to  report  his  conclusions  of  law 
when  the  order  of  reference  directs  him  to  do  so,^  but  a  reference 
to  a  master  **  to  hear  the  evidence,  find  the  facts,  and  report  the 
same  together  with  the  evidence/'  does  not  authorize  him  to 
report  his  conclusions  of  law.* 

b.  By  Referee — (i)  Findings  of  Fact.  — Where  a  referee  is 
ordered  to  make  findings  of  fact,  he  should  explicitly  state  his 
findings  as  conclusions  arising  from  the  evidence.  A  mere  report 
of  the  evidence  or  recital  of  several  evidential  facts  is  not  suf6« 
cient.' 

(2)  Legal  Conclusions.  —  Whether  or  not  a  referee  should  report 

Plain  and  Full  Statement  of  Figures  information  of  the  court.    Jackson  9. 

and    Facts.  —  Where     a    reference    is  Jackson,  3  N.  J.  Eq.  96. 
ordered  in  matters  of  account  the  mas-        8.  Lee  Sack  Sam  v.  Gray,  104  CaL 

ter  should   set  forth  in  his  report  a  243;  Wabash,  etc.,  Canal   v.  Haiton, 

plain  and  full  statement  of  the  ^gures  12  Ind.  276;  in  which  case  a  report  of 

and  facts  found  by  him,  and  It  is  not  the  evidence  without  any  conclusions 

suflScient  to  make  a  general  reference  of    fact    was    held    to    be    a    nullity. 

to  the  depositions.     Hurdle  v»  Leath,  Weirich  v.  Cook,  39  Mich.  134;  Avery 

63  N.  Car.  366.  V,  Foley,  4  Hun  (N.  V.)  415;  Foushee 

Beferees.  —  Jackson  v.  Puget  Sound  v.  Beckwith,  119  N.  Car.  178,  in  which 

Lumber  Co.,  (Cal.  1898)  52  Pac.  Rep.  case  it  was  declared  that  where  the  re- 

838;   Cameron  v.   Decatur  First  Nat.  port  is  insufficient  in  this  respect  the 

Bank,  4  Tex.  Civ.  App.  309;  Park  v,  court  should  remand  the  cause  to  the 

Migheli,  3  Wash.    737,  in  which  last  referee  with  directions  to  find  the  facts, 

case  it  was  held  that  the  referee  should  Illstad    v.  Anderson,  2  N.   Dak.   167. 

not  find  simply  that  the  plaintiff  is  en-  See  also  Jarvis  v,  Jarvis,  66  Barb.  ^. 

titled  to  a  certain  amount,  but  should  Y.)  331;  Lane  v.  Borst,  5  Robt.  (N.  V.) 

state  clearly  what  items  he  allowed  for  609;    Avery  v.  Foley,  4  Hun  (N.  Y.) 

and  against  which  party.  415;    Beck  r.  Sheldon,  48  N.  Y.  369; 

1.  Nims  V,  Nims,  2oFla.  204;  Parker  Patterson  v.  Graves,  (Supm.  Ct.  Geo. 

V.  Nickerson,  137  Mass.  487;  Jones  v.  T.)   11   How.    Pr.  (N.  Y.)  91;  Dorr  v. 

Keen,   115  Mass.  170;  Dean  r.  Emer-  Noxon,  (Supm.   Ct.)   5   How.   Pr.  (N. 

son,  102  Mass.  480;  Pilkington  v.  Cot-  Y.)  29. 

ten,  2  Jones  Eq.  (N.  Car.)  238;  Herrick  Mixed  Conolniions  of  Lav  sad  Iket.— 
V.  Belknap,  27  Vt.  673,  in  which  last  The  referee's  finding  should  not  be  a 
case  it  was  said  that  "  the  facts  found  mixed  conclusion  of  law  and  fact,  but 
by  the  masters,  not  the  general  sweep-  he  should  make  finding  of  fact  and  con- 
ing results,  but  sufficient  of  the  details  clusionj?  of  law  separately.  Lindsay 
to  show  the  ground  of  their  decision  f.  Wajrmart  Water  Co.,  4  Pa.  Dist.  765, 
must  be  stated."  See  also  Agnew  v,  in  which  case  the  finding  objected  to 
Whitney,  ii  Phila.  (Pa.)  298,  33  Leg.  was  as  follows:  *'  James  Lindsay  had 
Int.  (Pa.)  139,  in  which  case  it  was  no  authority  from  the  plaintiffs  to  settle 
said:  "Artificially  drawn,  such  a  re-  for  less  than  the  amount  of  the  bid,  but 
port  would  first  recite  the  issue;  sec-  this  was  unknown  to  the  defendant 
ondly,  determine  the  facts  to  be  found  company.  So  far  as  dealings  with  the 
from  the  evidence;  thirdly,  the  law  defendant  were  concerned,  he  appar^ 
arising  upon  the  findings;  and,  finally,  ently  had  full  power  and  authority  to 
the  form  of  decree."  transact  the  business." 

8.  McNaughi  v,  McAllister,  93  Ind.        Upon  Diimiiial  or  Vonsnit.  —  When 

114.  the  evidence  is  insufficient  to  make  oat 

Beport  Should  Kot  Contain  Arguments  the  plaintifif*s  case  and  the  referee  finds 

Upon  the  Merits.  —  The  master  should  that  the  case  should  be  dismissed  no 

not  argue  the  whole  case  upon  its  mer-  findings  of  fact  are  necessary.     Reever 

Its  as  the  province  of  the  master  is  to  r.  White,  8  Utah  188,  in  which  case  the 

report  facts  and  not  arguments  for  the  court  cited  Gilson  Quartz  Mln.  0».  si 
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his  conclusions  of  law  depends  upon  the  terms  of  the  order  of 
reference  and  the  statute  under  which  he  is  appointed.  If  only 
the  issues  of  fact  are  referred  no  conclusions  of  law  are  required 
to  be  stated.^ 

(3)  Separate  and  Special  Findings.  —  When  several  distinct 
causes  of  action  are  stated,  a  general,  finding  it  would  seem  is 
insufficient.* 

SUtatof  Authorliiiig  Baqueiti  for  Speeial  Findingi.  —  In  some  states  it  is 
provided  by  statute  that  any  party  may  ask  the  referee  to  make 
special  findings.'     Under  these  statutes  it  has  been  held  that  a 


GilsoD,  47  Cal.  601;   Plant  v.  Flemingf,  of  judgment  to  which  the  party  is  en- 

aoCal.  92;  Reynolds  tf.  Bramagim,  54  titled.     Gold   v,   Serrell,   (N.    Y.   City 

Cal.  254,   and  Runyon   v.  Hodges,  46  Ct.   Gen.  T.)  2  Misc.  (N.  Y.)  224,   in 

N.  J.  L.  359.  which  case   the  court  cited  Hinds  v. 

Improper  Sedgnatlon  of  Findingi.  —  A  Kellogg,  (C.  PI.  Gen.  T.)  37  N.  Y.  St. 

referee's  report  will  be  upheld  notwith-  Rep.  356.     See  also  Matter  of  Baldwin, 

standing  his  improperly  placing  a  find-  (Supm.    Ct.    Gen.    T.)    25    Civ.    Pro. 

ing  of  fact  among  his  conclusions  of  (N.  Y.)  6. 

law  where  such  misplaced  finding  of  Conolntiona   In   the   Altema^ve.  —  In 

fact  is  sufficient  to  sustain  his  conclu-  Hudson  z/.  Hudson,  98  Ga.  147,  it  was 

stOQS    of    law.     Sherman   v.    Hudson  held  that  where  an  auditor  states  the 

River  R.  Co.,  64  N.  Y.  254;  Matter  of  facts  found  by  him,  and  a  conclusion 

Clark,  119  N.  Y.  427;  Evans  v.  Howell,  reached  by  him   from  such  facts,  and 

75  Hun  (N.  Y.)  199;  Thomas  v.  Fuller,  further  states  that  if  this  conclusion  is 

68  Hun  (N.  Y.)  361.     Conversely,  mere  incorrect    another    consequence    than 

conclusions  of  law  which  the  referee  that  indicated  in  his  first  finding  would 

calls  or  labels  findings  of  fact  are  not  result,  the  report  is  sufficient  and   is 

sufficienl.     Weirich  v.  Cook,  39  Mich,  not  open  to  the  objection  that  he  failed 

134.  to  find  absolutely   upon  each  of  the 

1.  Kent  V,  Dakota  F.  &  M.  Ins.  Co.,  matters  of  law  and  fact  to  which  his 

3  S.  Dak.  300,  wherein  it  was  held  that  report  related,  and  that  the  court  may 

a  statute  requiring   facts   found    and  adopt  either  of  the  alternative  results 

conclusions  of  law  to  be  stated  sepa-  suggested  by  the  report, 

rately  applies  only  when  all  the  issues  B^erenoe    After    Interloontory    Jndg- 

of  law  and  fact  are  referred.     See  also  ment.  —  Code  Civ.  Pro.  N.  Y.,  §  1015, 

Illstad  V.  Anderson,  2  N.  Dak.  167.  authorizing  a  reference  upon  incidental 

Immaterial   Finding.  —  In    Persever-  questions  in  a  case,  not  to  take  testi- 

ance  Min.  Co.  v,  Bisaner,  87  Ga.  193,  mony  merely,  but  *'  to  take  an  account 

it  was  held  that  a  finding  by  the  audi-  and  report  to  the  court  thereon,  either 

tor  that  the  court  had  jurisdiction  of  with  or  without  the  testimony,*'  im- 

the  parties  was  immaterial  and  irrele-  plied  a  power  in  the  referee  to  decide 

vant  as  he  had  no  authority  to  pass  or  at  least  to  make  findings  although 

npon  such  questions.  the  ultimate  decision  remains  with  the 

Hannless  Error.  —  Where    a    referee  court.     Doyle  v.  Metropolitan  £1.   R. 

who  is  authorized   to  find   the    facts  Co.,  136  N.  Y.  505.     Compare  Ward  v, 

only,  reports  his  conclusions  of  law  Ward,  (N.  Y.  Super.  Ct.  Spec.  T.)  29 

and  such  conclusions  are  adopted  by  Abb.  N.  Cas.  (N.  Y.)  256. 

the  court,  the  error  is  not  prejudicial.  S.  State  v.  Peterson,  142  Mo.  526,  in 

Shindler  v,  Luke,  43  Iowa  89.  which  case  it  was  declared  that  where 

IMreetion  at  to  Judgment.  —  Code  Civ.  several   distinct  causes  of  action  are 

Pro.  N.  Y.,  §  1022,  provides  that  the  stated  a  general  finding  for  the  plaintiff 

report  of  the  referee  upon  the  trial  of  is  insufficient  and  that  there  are  the 

the  whole  issue  of  fact  must  direct  the  same  reasons  for  separate  findings  as 

judgment  to  be  entered  upon  such  re-  when  the  cause  is  tried  before  a  jury. 

port;  bnt  it  has  been  held  that  the  fail-  8.  Walker  v.   Hosack,  56  Kan.  468; 

ure  of  the  referee  to  direct  the  judg-  McMullen  r.  Schermerhorn,  48   Kan. 

ment  in  terms  is  immaterial  where  from  739;  Dodd  v.  Hills,  21  Kan.  707;  Oaks 

the  report  it  is  evident  what  are  the  terms  c/.  Jones,  11  Kan.  443;    Livingston  v, 
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request  to  find  either  facts  or  law  should  be  plainly  stated  in  a 
single  proposition  the  whole  of  which  can  be  granted  or  refused ;  * 

that  the  referee  should  embody  in  his  report  the  findings  of  fact 

and  conclusions  of  law  made  by  him  at  the  request  of  any  of  the 
parties;  *  and  that  a  general  finding  of  facta  which  is  sufficient  to 
support  the  conclusions  of  law  is  all  that  is  necessary  unless  the 

referee  is  asked  to  make  specific  findings.' 

Manhattan  R.   Co.,  (N.  Y.  Super.  Ct.  Inerny,  (Supm.  Ct.  Gen.  T.)  27  Abb. 

Gen.    T.)  21   Civ.    Pro.   (N.    Y.j    309;  N.  Cas.  (N.   Y.)  193,  2i  Civ.  Pro.  (N. 

Crim  V.  Starkweather,  136  N.  Y.  635,  Y.)  157,  note,  and  Nobis  v.  Pollock,  53 

49  N.  Y.  St.  Rep.  68.  Hun  (N.  Y.)  441.  23  Abb.  N.  Cas.  (N. 

Most  Be  Made  Before  Beport  Has  Been  Y.)  279,  17  Civ.  Pro.  (N.  Y.)  243. 

Filed.  —  An    application    for    findings  Failure  to  Make  Separate  Findings  Siih- 

must  be  made  before  the  referee  has  stantial  Error.  —  The  statutory  right  of 

made  his  decision  and  filed  his  report,  a  party  to  have  separate  findings  of 

Bamc  V.  Neuss,  (Supm.  Ct.  Gen.  T.)  2  fact  and  conclusions  of  law  is  substan- 

Civ.  Pro.  (N.  Y.)  185,  in  which  case  the  tial,  inasmuch   as   these   findings  and 

court  cited  Gormerly  z/.  McGIynn,  84  conclusions  enable    the    unsuccessful 

N.  Y.  2S4.  party  to  determine  whether  or  not  to 

1.  Steubing  v.  New  York  £1.  R.  Co.,  appeal,  and  in  case  he  desires  to  ap> 
138  N.  Y.'658.  peal  they  are  indispensable  to  enable 

Form  of  Bequests.  —  The  requests  to  him  to  frame  and  serve  his  exceptions 

find  must  be  in  the  form  of  facts  estab-  in  due  time  and  to  present  the  case  in 

Mshed,  and  not  in  the  form  of  evidence  proper  form  for  review.     Van  Slyke  v, 

lending  to  establish  them.     Friedman  Hyatt,  46  N.  V.  259,  in  which  case  the 

V,  Bierman,  43  Hun  (N.  Y.)  387.  court  cited  Tilman  v.  Keane,   (Supm. 

See  also  Quincey  v.  Young,  5  Daly  Ct.  Spec.  T.)  i  Abb,  Pr.  N.  S.  (N.  Y.) 

(N.  Y.)  44,  53  N.  Y.  504,  in  which  case  24,  and  Rogers  v.  Beard.  (Supm.  Ct. 

a  very   large   number  of  findir  gs  of  Gen.  T.)  20  How.  Pr.  (N.  Y.)  282. 

facts  were  proposed,  and  it  was  held  Failure   to    Find  Immaterial  Fact.  — 

that  the  referee's  overlooking  one  of  Where  the  report  refers  to  the  requests 

them  was  excused  by  the  fact  that  it  to  find  and  the  referee  has  not  failed  to 

was  concealed  under  a  great  mass  of  find  any  fact  likely  to  be  material  to 

details.  the  judgment,  a  motion   to  send  the 

In  Crim  v.  Starkweather,  136  N.  Y.  case  back  to  the  referee  with  directions 
635«  49  ^'  Y.  St.  Rep.  68,  the  court  to  make  further  findings  should  be  de- 
said:  "The  learned  counsel  for  the  nied.  Huffman  z^.  Bee  ver,  69  Hun  (N. 
defendant  presented  to  the  referee  a  Y.)  557.  See  also  Livingston  v.  Man- 
chain  of  propositions  all  leading  to  a  hattan  R.  Co.,  (N.  Y.  Super.  Ct.  Geo. 
contrary  conclusion  from  that  reached  T.)  21  Civ.  Pro.  (N.  Y.)  309;  Robinson 
by  him  in  his  report.  These  requests  v.  Smith,  53  Hun  (N.  Y.)  638,  7  N.  Y. 
were*    refused     and     the    defendant's  Supp.  38. 

counsel  excepted.  The  various  propo-  Findings  Contained  in  Settled  Case.  — 
sitions  constitute  an  argument  ad-  Findings  contained  in  the  case  as 
dressed  to  the  referee  upon  the  facts  settled  by  the  referee  if  they  differ  from 
and  he  refused  to  find  the  conclusion  those  in  the  report  will  be  held  to  be 
to  which  all  of  them  pointed,  but  did  correct  and  to  represent  his  final  con- 
find  the  contrary  and  their  finding  is  elusions.  Schwinger  v,  Raymond,  83 
sustained  by  evidence.  Under  these  N.  Y.  192,  in  which  case  the  court  a>^ 
circumstances  the  refusal  of  the  referee  Tompkins  v,  Lee,  59  N.  Y.  662. 
to  find  a  fact  which  was  but  a  link  in  8.  Ashley  v,  Marshall,  29  N.  Y.  494; 
the  chain  of  propositions  logically  Hugg  v.  Shank,  (Supm.  Ct.  Gen.  T.) 
leading  to  a  contrary  result  was  not  17  Civ.  Pro.  (N,  Y.)  128;  Baltzer  v. 
error.  It  was  but  the  refusal  to  find  in  Nicolay,  35  N.  Y.  Super.  Ct.  203;  New 
the  abstract  what  he  had  already  re-  York  Car  Oil  Co.  v.  Richmond,  6 
fused  to  find  in  the  concrete."  Bosw.  (N.  Y.)  213;  Hartford,  etc..  R. 

2.  Havemeyer's  Estate,  (Surrogate  Co.  v.  New  York,  etc.,  R.  Co.,  3  Robt 
Ct.)  25  Civ.  Pro.  (N.  Y.)  59,  in  which  (N.  Y.)  411;  Hanley  9.  Crowe,  50  Hnn 
•ase  the  court  cited  Schultheis  v,  Mc-  (N,  Y.)  605,  3  N.  Y.  Supp.  154;  Rouse 

1040  Volume  XVII. 


ThA  Report.  REFERENCES.  niing  Beport. 

?•  Arg^omeiLts  and  Process  of  Beasoning.  —  A  master  or  referee  is 
not  required  to  explain  the  means  or  process  by  which  he  arrived 
at  his  conclusions,  and  arguments  are  out  of  place  in  the  report.^ 

8.  Objeotioiis  Made  Before  Beferee.  —  In  some  states  it  is  required 
by  statute  that  the  report  shall  contain  all  the  exceptions  taken 
during  the  trial.* 

9.  FUing  Beport  —  a.  In  General.  —  The  report  of  a  master 
or  referee  must  be  filed  with  the  clerk.' 

b.  Time  of  Filing.  —  Where  the  order  of  reference  fixes  the 
time  for  making  the  report,  it  must  be  filed  within  such  time.* 

Upon  Completion  of  Invostigatlons.  —  A  master  may  report  back  the 
cause  to  the  court  at  any  time  when  he  has  completed  his  inves- 
tigations, and  it  is  the  duty  of  the  clerk  to  allow  him  to  file  his 
report  without  an)'  new  order  from  the  court,  as  the  right  to  do 
so  is  implied  from  the  decree  referring  the  cause.* 

V.  Bowers,  iii  N.  Car.  360,  in  which  plai%^  that  the   report  should  be  filed 

case  the  court  ^iV^^  Southern  Fertilizer  with  the  judge  but  with  the  clerk. 

Co.  V.  Reams,  105  N.  Car.  283;  Phila-  Oonolntions  flhonld  Hot  Bo  DiTvlgod. — 

delphta  Co.  v.  United  Gas  Imp.  Co.,  A  referee  should  not  before  delivering 

180  Pa.  St.  235.  his  report  communicate  his  conclusions 

Complianco  With  Boqnest.  —  When  a  to  either  party.    Ayrault  v,  Sackett, 

referee  is  requested   to  find  a  fact  he  (Supm.  Ct.)  17  How.  Pr.  (N.  Y.)  461. 

is  not  obliged  to  conform   his   report  Payment  of  Foo  Bofore  XlUng  Beport. — 

in  totidem  verbis  to  the  request.     Day  v.  It  would  seem  that  a  referee  has  no 

Mooney,  OThomp.  &  C.  (N.  Y.)  382,  in  power  to  withhold  his  report  until  his 

which  case  the  coMri ciud  Beck  v.  Shel-  fee  has  been  paid.    Trail  v.  Somerville, 

don,  48  N.  Y.  365.  22  Mo.  A  pp.  308. 

1.  Kasters.  —  In  Evans  v.  Evans,  2  Insoffloient  FUing. —  In  Donaldson  v. 
Coldw.  (Tenn.)  143,  it  was  held  that  Johnson,  16  R.  1.  346,  it  was  said: 
arguments  and  the  master's  process  of  The  court  decides  that  when  the  re- 
reasoning  are  out  of  place  in  the  re-  port  of  a  master  is  returned  into  court 
port,  and  that  it  should  give  only  re-  sealed  up,  and  indorsed,  '  Fees  to  be 
suits,  stated  clearly,  sufficiently  and  paid  before  opening,'  such  report  is 
intelligently.  See  also  Herrick  v.  Bel-  not  to  be  regarded  as  filed,  within  the 
knap,  27  Vt.  673.  But  see  Frazier  v.  meaning  of  equity  rule  52,  which 
Swain,  36  N.  J.  £q.  156.  allows  one   month   from    the  time  of 

Baferees.  —  Lundell     v,    Cheney,    50  filing  the  report  for  the  filing  of  excep- 

Minn.  470;  Dolan  v.  Merritt,  18  Hun  lions  thereto,  until  it  has  been  opened 

(N.  Y.)  27;  Wilson  v.  Knapp,  42  N.  Y.  or  the  fees  have  been  paid." 

Super.  Ct.  25,  70  N.  Y.  596.     See  also  4.  Davis  v,  Caldwell,  100  Iowa  658, 

Bales  V.  Sabin,  64  Vt.  511,  holding  that  in  which  case  it  was  held  that  a  referee 

the  method  by  which  the  referee  made  has  noauthority  even  by  consent  of  the 

his  computation  need  not  be  reported  parties  to  act  after  the  time  fixed  by 

unless  he  is  requested  to  do  so.  the  order  of  reference  for  making  the 

9.  Illstad    V.  Anderson,   2   N.    Dak.  report,  and  that  a  report  subsequently 

167;  Hulst  V.  Benevolent  Hall  Assoc,  filed  should  be  stricken  out  on  modon. 

9  S.  Dak.  144,  in  which  latter  case  it  See  also  Goodale  v.  Case,  71  Iowa  434; 

was  held  that  the  failure  of  the  report  De  Long  r.  Stahl,  13  Kan.  558. 

to  contain  the  exceptions  is  waived  by  Biioretion  of  Conrt.  —  The  time  which 

moving  the  court  to  set  aside  the  report  should  be  given   to  a  master  within 

without   calling  the  attention   of  the  which  to  ascertain  the  amount  of  rents, 

court  to  the  omissions.  waste,   etc.,   is    discretional   with  the 

8.  Stewart  v.  Crane,  87  Ga.  328,  in  court.      Bullock  v.    Beemis,  3   A.    K. 

which  case  it  was  held  under  a  statute  Marsh.  (Ky.)  285. 

providing    that    the    master's    report  5.  Union  Sugar  Refinery  v.  Mathies- 

*' when   returned   to  court"   shall  be  son,  3  Cliff.  (U.  S.)  146,  in  which  case 

subject  to  exceptions,  does  not  contem-  the  master  instead  of  completing  hit 
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9Mth  PendlBg  Beferenoa.         REFERENCES.  Beatb  of  Partj. 

itatatovj  FroTiiioiit.  —  In  some  states  the  time  within  which  a 
master's  report  shall  be  filed  is  regulated  by  statute.^ 

MX  Htxt  Term  of  Gout.  —  It  has  been  held  that  where  a  reference 
is  agreed  upon  and  made  a  rule  of  court,  if  no  time  is  stated 
within  which  the  report  may  be  made,  it  must  be  made  at  the 
next  term  of  court.* 

ZxtaniioB  of  Time  by  Court.  —  If  the  report  is  not  made  within  the 
appointed  time,  the  court  may  in  its  discretion  extend  the  time.' 

c.  Notice  of  Filing.  —  In  some  states  it  is  required  that 
notice  shall  be  given  of  the  filing  of  the  report  so  as  to  enable 
the  parties  to  make  objections  to  it  by  exceptions  or  otherwise.* 

10.  Amendment — Supplemental  Beport.  —  After  a  referee  has 
filed  his  report  he  has  no  right  without  leave  of  court  to  bring 
in  and  file  an  amended  or  supplemental  report.^ 

XY.  Death  PsHBiva  Befebbhce  —  1.  Death  of  Party.  —  If 
pending  a  reference  one  of  the  parties  dies,  or  there  is  a  transfer 

fnvesdgatioQB  in  compliance  with  the  Stacker  v.  Cooper  Circuit  Ct.,  95  Mo. 

rules  prescribed  by  the  Supreme  Court  401. 

of  the  United  States  and  filing  a  report,  4.  St.  Johns,  etc.,  R.  Co.  tf,  Shalley, 

filed  a  paper  described  as  the  '*  mas-  33  Fla.  397;  St.  Johns,  etc.,  R.  Co.  v. 

ter's  certificate  upon  the  settlement  of  Ransom,  33Pla.  406;  Arnan  v.  Florida 

Interrogatories  with  statement  of  facts  First  Nat.  Bank,  36  Fla.  398;  Stewart 

and  schedule."  v.    Mathews,   ig  Fla.   752;    James  9. 

1.  In  Virginia  it  is  required  by  statute  Horn,  19  N.  Y.  App.  Div.  250,  in  which 

that  the  report  of  the  master  commis-  last  case  it  was  held  that  it  is  safficient 

sioner  shall  be  returned  and  filed  ten  to  give  notice  of  the  filing  of  the  report, 

days  before   the   hearing.      Lancaster  and  that  it  is  not  r  ecessary  to  serve  a 

V.  Barton,  92  Va.  615,  in  which  case  it  copy  of  the  report.    See  also  Catlin  v. 

was  held  that  where  the  cause  is  re*  Catlin,  2  Hun  (N.  Y.)  37S. 

ferred  to  a  commissioner  merely  as  a  5.  Headley  v.  Reed,  2  Cal.  322;  Sage 

convenient  mode  of   bringing   before  v.  Nichols,  51  Iowa  44;  Bamc  r.  Nenss, 

the  court  the  necessary  evidence  upon  (Supm.  Ct.  Gen.  T.)  2  Civ.  Pro.  (N.  Y.) 

which  a  decree  of  sale  is  to  be  based,  1S5;  Voorhis  v,  Voorhis,  50  Barb.  (N. 

the  statute  is  not  applicable.  Y.)  119.    See  also  Nelson  v.  Ingersoll, 

Xa  West  Virginia  the  commissioner  is  (Supm.  Ct.  Gen.  T.)  27  How.  Pr.  (N. 

required  by  statute  to  hold  the  report  Y.)3;  Gardiner  tr.  Schwab,  34  Hun  (N. 

ten  days  before  filing  it  in  order  to  give  Y.)  582;    Gormerly    v,   McGlynn,    84 

the  parties  time  in  which  to  file  excep-  N.  Y.  284;  Davis  v.  Caldwell,  100  Iowa 

tions  to  it.    Smith  v.  Brown,  44  W.  Va.  658. 

342.  StipulatioBS  Befon  Btfsrte.  —  In 
Waiver  of  Prsmaturs  FUing.  ~  Where  Wheeler  v.  Ralph,  4  Wash.  617,  it  was 
the  commissioner  is  required  by  statute  held  that  by  order  of  court  a  supple- 
to  hold  the  report  ten  days,  during  mental  report  may  be  made  concerning 
which  time  the  parties  are  allowed  to  stipulations  entered  into  between  the 
file  exceptions,  and  the  report  is  not  parties  before  the  referee, 
held  ten  days,  a  party  who  is  given  After  Order  or  Doereo  Pursuuit  to  Bo- 
leave  to  file  exceptions  after  the  report  port.  —  Where  the  report  has  been  fol- 
has  been  filed,  t>ut  does  not  file  ex-  lowed  by  an  order  or  decree  of  the 
ccptions,  will  be  deemed  to  have  court  for  the  payment  of  the  balance  as 
waived  his  right  to  except  because  the  found  due  by  the  master,  the  report 
report  was  prematurely  filed.  Smith  cannot  be  amended  while  the  order  or 
V,  Brown,  44  W.  Va.  342.  decree  founded  upon  soch  report  re- 
ft. Jeffers  v,  Hazen,  69  Vt.  456.  See  mains  in  full  force.  Utica  Ins.  Co.  r. 
also  Lazell  v,  Houghton,  32  Vt.  579;  Lynch,  2  Barb.  Ch.  (N.Y.)  573. 
Knapp  V,  Fisher,  49  Vt.  94.  Vo  Votlet  HoooMary.  —  An  amend* 
S.  Mayberrv  v.  Morse,  39  Me.  105;  men t  may  be  made  with  the  permlssioo 
Korton    v.    Hnntooat  43   Kan.   375;  of  the  conrtt  lor  the  purpose  of  cor- 
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OUevUoiu  U  ud  S«Tiew  of    REFERENCES.  XMtiT's  ProoMdiaii. 

of  the  interest  of  a  party,  the  effect  and  proceedings  are  the  same 
as  in  trials  before  the  court.  ^ 

2.  Death  ol  Master  or  Be&ree.  —  It  would  seem  that  if  the  mas* 
ter  dies  pending  the  reference  a  general  order  may  be  made  trans- 
ferring all  matters  referred  to  him  to  another  master.'  If  a 
referee  dies  before  the  report  has  been  rendered  a  distinction  is 
made  between  compulsory  and  voluntary  references.  In  the 
former  the  only  effect  of  the  referee's  death  is  the  failure  to 
accomplish  anything,  and  a  new  referee  may  be  appointed.'  In 
voluntary  references,  however,  the  death  of  the  referee  terminates 
the  reference,  because  the  selection  of  a  particular  referee  consti-- 
tutes  one  ground  for  the  consent  of  the  parties.^ 

ZYL  Qbjsgtiovs  to  abb  Rstiew  of  Masteb's  Pbogssbihw — 
1.  Objections  Before  Filing  Beport  — ^.  Nature  and  Purpose  of 
Objections.  —  Where  a  reference  is  made  to  a  master  to  take 
accounts  or  make  inquiries,  after  his  examination  is  concluded 
but  before  the  report  has  been  finally  settled  and  signed^  a  day 
diould  be  assigned  for  the  parties  to  attend  before  the  master 
and  make  their  objections^  if  any,  in  writing.  When  such  objec- 
tions are  filed  the  master  is  given  an  opportunity  to  make  such 
corrections  in  his  draft  of  the  report  as  are  necessary.^ 

rectly  presenting  the  result  at  which  trial    may  continue   before    a   single 

the  master  has  arrived,  and  no  notice  referee.    Devlin  v.  New  York,  (C.  PI. 

to    the    parties    is   necessary,  nor    is  Spec.  T.)  tz  How.  Pr.  (N.  Y.)  260. 

their  persona!  attendance.    Hey  wood  ^^  Alabama,  —  Lewis  v.  Lewis,  Minor 

9.  Miner,  Z02  Mass.  466,  (Ala.)  35. 

1.  Cooper   on   Referees  and  Refer-  Illinois.  —  Waska  v,  Klaisner,  43  111. 

eoces,  p.  07.    See  also  Scran  ton  v.  Bax-  App.  6ix;  Ennesser  9.  Hudek,  169  111. 

ter,  (N.  y.  Super.  Ct.)  i  Code  Rep.  N.  404;    Brock  man  v.  Aulger,  i«  111.  277; 

S.  (N.  Y.)88.  3  Sandf.(N.  Y.)66o;  Ehle  McCIay  v.   Norris.  9  III.  370;  Ricardi 

V,  Moyer,  (Supm.  Ct.  Spec.  T.)  8  How.  Apartment  House  (5o.  v.  Beaudet,  64 

Pr.  (N.   Y.)  244.    And  see  generally  111.  App.  2ii;  Coflfeen  ».  Thomas,  65 

articles     Abatement,     vol.    i,    p.    i;  111.  App.  117;  Mechanics',  etc.,  Sav., 

I>EATH,  vol.  $,  p.  783;  Substitution  of  etc.,  Assoc,  v.  Farmington  Sav.  Bank, 

Parties.  41  111.  App.  32. 

t,  Prac  Reg.  165,  aV^i/ in  a  Daniell's  Massathusctis.  —  Cohh  v.  Fogg,  166 

Ch.  PI.  &  Pr.  1 169.  Mass.  466;  Copeland  v.  Crane,  9  Pick. 

8.  Devlin  v.  New  York,  (C.  PI.  Spec.  (Mass.)  73. 

T.)62  How.  Pr.(N.  Y.)  260;  9  Daly  (N.  New  York.  —  Remsen  v.  Remsen,  a 

Y.)  334.  Johns.  Ch.  (N.  Y.)  495;    Byington  v. 

Death  of  Boferae  After  Xendition  of  Bo-  Wood,  i  Paige  (N.  Y.)  145. 

port  —  Where    the   referee  dies  after  Utah.  —  Nephi  Irrigation  Co.  t».  Jenk- 

rendering  his  report  the  case  need  not  ins,  8  Utah  369. 

be  retried  but  judgment  may  be  en-  Virginia.  —  laege    v.    Bossieux,    15 

tered    upon    the    report.     Juliand    v.  Gratt.  (Va.)  83;  White  9.  Johnson,   2 

Grant,  (Supm.  Ct.  Spec.  T.)  34  Hpw.  Munf.  (Va.)  285;   Beckwith  v.  Butler, 

Pr.  (N.  Y.)  132.  1  Wash.  (Va.)  224. 

4.  Cooper    on   Referees  and   Refer-  Wtst  Virginia,  —  HoU  v.  Holt.  37  W. 

ences,  p.  gg.     See  also  Emmet  p.  Bow-  Va.  305. 

ers,  (N.  Y.  Super.  Ct.  Spec.  T.)  23  How.  United  States.  —  Gordon  v.  Lewis,  a 

Pr.  (N.  Y.)  300.  Sumn.  fU.  S.)  143;  Gains  v.  New  Or- 

Ttorlaloik  in  Order  of  BoforOBoo.  — When  leans,  i  Woods  (U.  S.)  104;  Story  v. 

an  order  of  reference  is  made  to  sev-  Livingston,  13  Pet.  (CJ.  S.)  359. 

eral  persons  there  mav  be  inserted  a  In  Bow  Jeney,  by  immemorial  usage, 

provision  that  if  one  of  them  dies  the  the  practice  is  for  the  master  to  take 
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Objeotioni  to  and  Beview  of    REFERENCES.  Master's  Prooeedlngs. 

Duty  to  Beoonsider  Questions  Involved  In  Objections.  —  When  objections 
are  made  to  the  master's  draft  of  his  report  it  becomes  his  duty 
to  consider  or  reconsider,  as  the  case  may  be,  the  questions 
involved  in  the  objections ;  and  if  upon  full  consideration  he  is 
still  of  the  opinion  that  he  was  right  in  the  conclusions  formed 
and  stated  in  the  drafted  report,  he  then  makes  his  final  report.* 

b.  Necessity  to  File  Objections.  —  The  report  of  the  mas- 
ter is  conclusive  until  it  is  shown  to  be  wrong,  and  in  order  to 
raise  the  question  whether  it  is  right  or  wrong,  the  party  dissatis- 
fied with  it  must  make  his  objections  before  the  master,  otherwise 
he  will  not  be  permitted  to  file  exceptions  to  the  report  after  it 
is  filed,  and  if  he  files  some  objections  he  will  be  confined  in  his 
exceptions  to  such  objections.*     In  exceptional  cases,  however, 

the  testimony  of  the  litigants  and  after  New  York.  —  Remsen  v.   Remsen,  2 

that  is  in  to  hear  the  arguments  of  the  Johns.  Ch.  (N.  Y.)  495;    Byington  v. 

respective  counsel,  and    thereupon  to  Wood,  i  Paige  (N.  Y.)  145. 

proceed  to  make  up  his  account  and  file  South  Carolina.  —  Armstrong  v,  Aus- 

it  without  first  exhibiting  it  to  the  par-  tin,  45  S.  Car.  69;  Griffin  v.  Griffin,  20 

ties.     The  proceeding  is  then  ripe  for  S.  Car.  4S6. 

exceptions  to  be  interposed  to  the  re-  Virginia.  —  laege    v.    Bossieux,    15 

port,  and  these   are  heard  before  the  Gratt.  (Va.)  83;    White  v.  Johnson,  2 

chancellor.     Van  Ness  z^.  Van  Ness,  32  Munf.  (Va.)  285;  Beckwith  v.  Butler, 

N.  J.  Eq.  729.  I  Wash.  (Va.)  224. 

I^limixMry    Draft     of     Beport.  —  In  West  Virginia.  —  Hartroan  v.  Evans, 

Union  Sugar  Refinery  v.   Mathiesson,  38  W.  Va.  669. 

3  Cliff.  (U.  S.)  146,  it  is  said  that  when  United  Slates.  —  Gordon   v.   I^wis,  3 

the  master  *'  has  taken  all  the  testi-  Sumn.  (U.  S.)  143;  Gaines  v.  New  Or- 

mony,  heard  the  parties,  and  come  to  leans,  i  Woods  (U.  S.)  104;   Story  v. 

a  conclusion,  he  makes  a  draft  of  his  Livingston,  13  Pet.  (U.  S.)  359. 

report  in  the  premises  and  shows  it  to  U.  8.  Eqiiity  Bnlo  Ho.  83  provides  as 

the   parties,    or  files  it  in  the  clerk's  follows:     '*  The  master  as  soon  as  his 

office,  and  gives  time  for  the  parties  report  is  ready,  shall  return  the  same 

respectively,  if  they  see  fit,   to  make  into  the  clerk's  office,  and  the  day  of 

their  objections  to  the  drafted  report."  the  return  shall  be  entered  by  the  clerk 

See  also  Hatch  v.  Indianapolis,  etc.,  R.  in  the  order  book.     The  parlies  shall 

Co.,  9  Fed.  Rep.  856;  Fischer  v.  Hayes,  have  one  month  from  the  time  of  filing 

16  Fed.  Rep.  469;  Byington  v.  Wood,  i  the  report    to  file   exceptions  thereto; 

Paige  (N.  Y.)  145.  and   if  no  exceptions  are  within  that 

1.  Union  Sugar  Refinery  v.  Mathies-  period  filed  by  either  party,  the  report 

son,  3  Cliff.  (U.  S.)  146.  shall  stand  confirmed  on  the  next  rule- 

8.  Alabama.  —  Lewis  z/.  Lewis,  Minor  day  after  the  month  is  expired."    It 

(Ala.)  35.  has  been  held  under  this  rule  that  the 

Illinois.  —  Springer  v.  Kroeschell,  practice  which  formerly  prevailed  of 
161  111.  358;  Jewell  V.  Rock  River  pointing  out  errors  before  the  master 
Paper  Co.,  loi  III.  57;  Pennell  v.  La-  and  allowing  him  to  consider  and  cor- 
mar  Ins.  Co.,  73  III.  303;  Prince  v.  rect  them,  has  been  abrogated.  Fidel- 
Cutler,  69  111.  267;  Hurd  V.  Goodrich,  ity  Ins.,  etc.,  Co.  v.  Shenandoah  Iron 
59  111.  450;  Cook  V.  Meyers,  54  111.  Co.,  42  Fed.  Rep.  372.  in  which  case 
A  pp.  590,  166  111.282;  Ricardi  Apart-  the  court  ^/i-fAVi^wfj^^"^  Story  r.  Li  vings- 
ment  House  Co.  v.  Beaudct,  64  111.  ton,  13  Pet.  (U.  S.)  359,  which  case  was 
App.  261;  Julin  V.  Ristow-Poths  Mfg.  decided  before  the  adoption  of  the  rule, 
Co.,  54  111.  App.  460;  Kaegebein  v.  and  eiied  Hatch  v.  Indianapolis,  etc.. 
Higgle,  51  111.  App.  538;  Waska  v.  R.  Co.,  9  Fed.  Rep.  856.  See  also  Jcn- 
Klaisner,  43  III.  App.  611;  Mechanics,  nings  v.  Dolan,  29  Fed.  Rep.  862.  See 
etc.,  Sav.,  etc.,  Assoc,  v.  Farmingion  contra.  Celluloid  Mfg.  Co.  v.  Cellonite 
Sav.  Bank,  41  III.  App.  32.  Mfg.  Co.,  40  Fed.  Rep.  476,  in  which 

Massachusetts.  —  Copeland  v.  Crane,  case  the  court  disapproved  Jennings  r. 

9  Pick.  (Mass.)  73.  Dolan,   29    Fed.    Rep.    86t,  and  cited 
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the  court  will  sometimes  permit  exceptions  to  be  taken  without 
objections  having  been  filed  with  the  master;*  and  it  has  been 
held  that  where  the  report  is  erroneous  on  its  face  it  must  be 
inquired  into  although  no  objection  has  been  taken  to  it.* 

If  Owing  to  Aoddent,  SurpriM,  or  Any  Other  Snffloient  Ezonia,  the  objec- 
tions have  not  been  properly  taken  before  the  master,  the  court 
may  upon  an  application  showing  the  facts  recommit  the  report 
to  the  master  and  allow  the  dissatisfied  party  to  make  and  argue 
the  objections  before  him,  or  may  permit  the  exceptions  to  be 
filed  as  though  the  objections  had  been  properly  taken.' 

To  Whom  Bole  Applicable.  —  This  rule  is  applicable  not  only  to 
parties  but  also  to  persons  who  have  come  in  under  the  decree ; 
eg,,  persons  who  as  creditors  or  next  of  kin  have  presented 
claims  which  have  been  disallowed,  if  they  intend  to  dispute  the 
master's  finding,  must  be  prepared  with  objections  to  the  drafted 
report  in  order  to  gain  a  right  to  except  to  it.* 

Exceptions  Mut  Correspond  to  Objections.  —  The  exceptions  filed  to  the 

Troy  Iron,  etc.,  Factory  v.  Corning,  6  opportunity  to  file   objections  to  the 

Blatchf.  (U.  S.)  328.  same    should    be    seasonably    made. 

Sofficieney  of  Evidence.  —  A  party  can-  Where  a  party  has  had  ample  op por- 

not  except  to  the  report  on  the  ground  tunity  to  file  objections  and  has  not 

that  it  is  not  warranted  by  the  evidence  done  so,  and  does  not  contend  that  he 

unless  the  objection  is  made  before  the  did  not  have  notice  before  the  report, 

master.     Kaegebein  v.  Higf^ie,  51   III.  the  objections  will  be  deemed   to  have 

'^'PP*   53S;    Prince    v.   Cutler,   69    111.  been    waived.      Cobb    v,    Fogg,    166 

267.  Mass.  466. 

To  Admission  of  Evidence.  —  When  no  1.  Pennington  v.  Muncaster,  i  Madd. 
objection  is  made  before  a  master  to  553.  in  which  case  this  permission  was 
the  evidence  heard  by  him,  no  question  granted  upon  affidavit  of  the  solicitor 
as  to  its  competency  or  admissibility  that  he  was  not  aware  that  it  was 
can  be  raised  on  exceptions  to  the  re-  necessary  to  carry  in  objections  to  en- 
port.  Kinsey  v.  Kinsey,  37  Ala.  394;  title  him  to  take  exceptions,  and  upon 
Taylor  v.  Kilgore,  33  Ala.  214.  payment  of  costs.     See  also  Vallence 

To  Oompetenoy  of  Witness.  —  An  ob-  v,  Weldon,  i  Dick.  290,  i  Madd.  340, 

jection  to  the  competency  of  a  witness  notea;  Bowkerc.  Nickson,  3  Madd.  439; 

should   be    made    before  the   master,  i  Hoffm.  Ch.  Pr.  546. 

otherwise  it    will    not  be  afterwards  Leave  Granted  Barely.  —  In  Turner  v. 

considered.     Pratt  v,  Adams,  7  Paige  Turner,  i  Jac.  &  W.  39,  the  master  of 

(N.  Y.)  615.  the   rolls  said:     "There   may   be    in- 

Admission  of  Oopy  Instead  of  Original,  stances  in  which  exceptions  have  been 

—  Where  a  party  makes  use  of  a  copy  permitted  to  be  filed  out  of  the  usual 

of  an  instrument  annexed  to  the  bill  course,  or  even  where  they  have  been 

and  the  other  party  makes  no  objection  allowed  when  no  objections  had  been 

and  does  not  call  for  the  original,  the  made  before;  but  this  is  only  on  a  spe- 

error    will    be    taken    to  be    waived,  cial  case  being  made  for  such  an  in- 

laege  v.  Bossieux,  15  Gratt.  (Va.)  83.  dulgence,  and  it  must  be  considered  an 

Accident  or  Sorpzise.  —  It  would  seem  exception  to  the  general  rule.*' 

that  a  party  is  excused  from  failing  to  9.  Levert  v.  Redwood,  9  Port.  (Ala.) 

file  objections  before  the  master  where  79;  Gerald  v.  Miller,  21  Ala.  433. 

his  failure  is  due  to  accident  or  sur-  8.  Per  Wallace,  J.,  in  Celluloid  Mfg. 

prise.     Mechanics',    etc.,    Sav.,    etc..  Co.  v.  Cellonite  Mfg.  Co.,40  Fed.  Rep. 

Assoc.  V.   Farmington  Sav.   Bank,  41  476. 

III.  A  pp.  32.  4.  Walker  v.   Wingfield,    Reg.    Lib. 

Failore  to  Give  Opportnnity  to  File  Ob-  1809,  fol.  10;    Ker  v.  Cloberry,  Reg. 

jections.  —  The  objection  that  the  report  Lib.  18 12,  A  734,  which  cases  were  ciud 

was  made  without  giving  the  parties  an  in  2  Daniell's  Ch.  PI.  &  Pr.  1303. 
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report  after  it  is  returned  into  tourt  should  correspond  with  the 
objections  made  before  the  master.* 

c.  Time  of  Making  Objections.  —  In  ordinary  cases  the 
objections  are  made  after  the  master  has  prepared  a  draft  of  his 
report  and  they  should  not  be  made  after  the  report  has  been 
returned.* 

d.  Sufficiency  of  Objections.  —  The  objections  should  be 
definite  and  certain, •  but  it  is  sufficient  to  notify  the  master  pre- 
cisely in  what  particular  his  finding  is  objectionable  and  give 
notice  to  the  other  party  what  he  is  required  to  meet.* 

e.  Introduction  of  New  Evidence.  —  As  to  the  propriety 
of  a  master  hearing  additional  evidence  upon  objections  to  the 
draft  of  his  report  see  supra,  XIII.  13.  Reopening  Case  for  Fht- 
ther  Proof. 

/.  Overruling  Objections. — The  master  in  overruling  an 
objection  need  not  state  wliat  particular  evidence  he  regards  as 
relevant  to  his  conclusions.* 

Objectioni  Waived.  —  Where  objections  are  filed,  if  the  party  does 
not  proceed  upon  them  before  the  master  with  duediligenoe,  the 
master  ought  to  overrule  them>  and  he  should  UKAe  tkat  it  is  so 
because  the  party  failed  to  appear  to  support  them,  and  he 
should  proceed  as  if  no  objections  were  taken  to  his  report. • 

2.  Xxoe^oiM  After  Piliaf  Aeport— ^.  In  General.  —  Objec- 
tions made  to  a  master's  report  which  ane  presented  to  the  <:ourt 
after  the  report  has  been  filed  are  called  exceptions*^ 

b.  Right  to  Except.  —  Any  party  has  a  right  to  except  to 
the  report  if  he  has  previously  m^e  objections  before  the  «ias* 
ter,  and  when  the  report  is  excepted  to,  it  is  subject  to  the 
review  of  the  court.     The  court  may  acce^^t  or  reject  k  in  whole 

1.  Sfpringer  v.  Kroesch«ll,  i6r  lU.  tfrem  are  not  wArnmcvA  hy  tlve  t^- 
358;  Mcchanic*«,«lc.,  Sav.,«lc.,  Assoc.  #eiicc^  is  mH  9tiSct«m.  Waska  r. 
V,  Farmington  Sav.  Bank,  41  111.  Klaisner,  43  HI.  App.^T.  Seealsoto 
App.  32.  the  «ame  effect  Oook  v.  Meyers,  54  in. 

2.  Altar  GiminHitiwi  «f  B0p«rt — When  A|>p.  590, 166 IH.  282 ;  SneU  v,  De  Lawd, 
wo  objections  are  made  to  a  master's  36  111.  App.  638,  138  111.  5$;  HalHig 
report  in  the  court  which  appointed  the  r.  Farwefl,  33  fH.  App.  238,  *3b  IH.  «2. 
master  and  that  court  confirms  the  re-  ••.  Minchred  ^.  Ullmaim,  163  HI.  25, 
port,  objection-s  cannot  be  inquired  into  60  III.  A-pp.  400. 

on  appeal  or  writ  of  erwr.     Hugunin  ••.  Per  Chancellor  Hart  hi  Qoin  9, 

V.  Starkweather,  to  111.  492.  Bodkin,  1  Beauty  538,  €iieiitk  i  Hot n. 

Objsetioiis  Wunc  Tro  tunc.  —  Objcc*  Ch.  Pr.  544. 

tions  in  support  of  exceptions  may,  in  7.  M«cTianit*s,  eic.,Sav., 'etc.,  A*oc. 

the  discretion  -of  the  court,  be  Bled  ».  l^nmngton  5*v.  Bank,  41  ?H.  A^p. 

fitmc  pro  tunc,     Fischer  v.  Hayes.  16  32,  in  "which  oaseltwas  dedarred  that 

Fed.  Rep.  4^.  When  the  master,  upem^ebjectkMis  t»  his 

B.  Springier  v.   KroescheH,   t6l    111.  report,  a'dhe res  to Tiisrepertenceptiows 

358;  Waska  v.  Rlaisner,  43  IH.  App.  corresponding  to  ihe  crbjeetions  may 

611.  be  iited  in  the  court. 

4.  McMannomy  v,  Chicago,  «tc.,  "R.  By  Whom  Prepared  and  ttgrnod. -—  Et* 

Co.,  167  111.  497.  ceptfqns  are i»i«flly^epated  a«d  flmst 

To  MRdraoy  tH  Bvldeiipe.  —  The  ob-  be  signed  by  cotmsel.    2  Darnell 'sCh. 

jection  that  the  **  bindings  am!  «ach  of  W.  A  Pr.,  p.  I5«6. 
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Qf  ID  part  as  its  judgnieat  upon  such  review  dictates.^  But 
although  the  report  is  thus  subject  to  exceptions,  it  \s prima fycie 
corFecit*  aiid  it  is  not  usual  to  reject  the  master's  fiAcUngs  mless 
gpon  exaaiiaatioQ  they  are  found  to  be  unsupported  or  defective 
in  some  essential  particular.' 

Vlio  lUr  Bzoapi.  —  An  exception  can  only  be  made  by  a  party 
*irho  is  aggrieved.' 

9n»B  Bwrtai  of  SuCaiiiiiig  the  exceptions  to  a  master's  report  rests 
.Mpon  the  exceptant.* 

fi.  Necessity  for  Exceptions.  —  Upon  the  coming  in  of  the 
master's  report  it  will  be  received  as  true  when  no  exception  is 
taken  thereto,  and,  if  some  exceptions  are  filed,  the  parts  of  the 
report  not  excepted  to  will  be  taken  as  correct  not  onlv  as  regards 
the  principles,  but  as  relates  to  the  evidence  upon  wluch  t^ey  a^'e 
based.'    An,d  of  course  exceptions  to  the  report  which  axe  not 

|.  ^^/.  JordaQ,94.U.  S.  24B;Dabour^  of  k  appears  upon  '*  ihe  face  of  the 

de  ^.  Colombe  v.  U.  S.,  7  Pet.  (U.  s!)  proceedings."     Pearson  v,  Darjii]£;ton, 

625;  Shipman  v,  Fletcher,  91  Va.  473.  32  Ala.  227. 

Seealso^pnesserz/.  Uudek,  J69ill.494,  8.  Musgrove   v.  Lusk,  2  -Tenn.  Ch. 

wherein  it  was  declared  that  it  is  in  576,  in  which  case  the  master's  report 

.the  province  of  the  master  to  adjudge  was /C incepted  to  on  the  ground  that  a 

and  fioaliy  deterpnine  the  rights  of  the  sale  was  not  for  the  interest  of  certain 

.parties  and  th^t  it  is  the  duty  of  the  infant  parties,  and  it  was  held  .that  if 

court  to  hear  exceptions  to  the  report;  the  infants  themselves  by  their  guard- 

Medlerv.Albuquecque  Hotel,  etc.,  Co.,  \^w  ad  litem  ^vdi  not  complain,  no  one 

6  N.  Mex.  331,  in  which  case  the  court  else  could  base  an  exception  for  him* 

<»^4/ Danieirs  Ch.  PI.  &  Pr.  1322;  Hoe  £elf  on  the  supposed  injury  to  them. 

V.  Scott,  87  Fed.  Rep.  220.  4.  Pool    v,   Gramling,   88    Ga.   653; 

ji^p()F(  Sot  Cpniidarod  M  Award.  —  Jn  Springer   v,  Kroeschell,  161   111.  358; 

Kankip  v.  Rankin,  36  111.   293,  it  was  Newcomb   v.  White,  5  N.  'Mez.  435; 

declared  that  where  a  cause  is  referred  Medsker    v,    Bonebrake,    iq8    U.    S. 

to  a  master  "  for  hearing  and  determi-  66. 

nation  on  the  merits,"  his  report  can-  Setting  Down  Case  isxt  Jfiwrtng.  — 
not  be  considered  as  an  award  by  When  exceptions  have  been  filed  to  the 
which  the  parties  are  concluded,  or  on  final  report  either  party  may  set  down 
which  a  final  judgment  or  decree  can  the  case  for  hearing  upon  the  ex- 
be  pronounced.  ceptions.      Union  Sugar  iRefinexy    v. 

In    West    Vivginia    it  has  been  ex.  Mathieason,  3  CM.  (U.  S.)  146. 

pressly  provided  by  statute  that  the  re-  5.  Alabama.  —  Bellinger  v.  Lehman, 

•pofft  may  be  excepted  to  within  three  103  Ala.  385;    Warren  v.  Lawson,  117 

days  during  which  it  is  in  the  commis-  Ala.  339;  Mahone  v,  Williams,  39  Ala. 

sioner^s  office.     Ward  v.  Ward,  40  W.  202. 

Va.  611;    Kester  v.  Lyon,  40  W.  Va.  Jllinais.  —  Hayes  r.  Hammond,   162 

161.  111.  133;  Ricardi  Apartment  House  Co. 

^tlpjAlation     Waiving     JBzooplions. —  v.  Beaudet,  64  III.  App.  261;  Coffeen.t^. 

Where  by  an  agreement  of  the  parties  Thomas,  65  111.  App.  117;  Owen  r..Oc- 

which  is  made  an  order  of  court  it  is  cidental   Bldg.,  .etc.,    Assoc.,   55    111. 

stipulated  that  the  award  of  the  master  App.   347;    Cheltenham   Imp.   Co.    v. 

shall  be  .final,  *'  without  exception  or  Whitehead,  128  111.  279. 

appeal,"    the    award    is    conclusive.  Kentucky,  —  Farmer    v,    Samuel,    4 

Hostetter's  Appeal,  9s  Pa.  St.  132.  Litt.  (Ky.)  187. 

2.  ^ool    V.    Gramling,  88  ;Ga.   653;  Maryland.  — Ds^iby     v.    Rouse,     75 

Hartman    v.  Evans,  38    W.  Va.  669;  Md.  26,  in  which  case  the  court  tkid 

ICimberly  v.  Arms,  129  U.  S.  512.  Scrivener  v.  Scrivener,    1   Har.  &  J. 

Sfutili  of  ;£3^o^tio]i  Kuft  Be  Apparent.  (Md.)  748- 

—  An  , exception  to  a  master's  report  New  Jersey,  —  Lippincottv.'Bechtold, 

cannot  rbe  sustained,  uole^ft  the  truth  54  N.  J.  £q.  407- 
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presented  upon  the  coming  in  of  the  report  cannot  be  made  on 
appeal.^ 

Erron  Apparent  on  Faoe  of  Beport.  —  In  some  jurisdictions,  however, 
errors  which  appear  on  the  face  of  the  report  may  be  taken 
advantage  of  without  exceptions.* 

Erroneons  Legal  Conolufions.  —  And  it  has  been  held  that  where  the 
master  by  his  report  states  the  facts  correctly,  but  errs  as  to  the 
legal  conclusion,  the  party  against  whom  he  errs  is  not  required 
to  except  to  the  report,  but  may  bring  the  question  to  the  atten- 
tion of  the  court  upon  further  directions;  or  if  the  report  is  made 
pursuant  to  an  interlocutory  decree,  when  the  cause  comes  on  to 
be  disposed  of  by  a  final  decree.^ 

New  Mexico.  —  Newcomb  v.  White,  that  a  party's  rights  cannot  be  regarded 

5  N.  Mex.  435.  as  abandoned  or  prejudiced  for  failure 

North  Carolina,  —  State  v.  Foy,  71  N.  to  except   to  such   a  report.     This  is 

Car.  527.  upon  the  theory  that  a  report  not  re- 

South  Carolina,  — Armstrong  v,  A  us-  porting  upon  a  matter  calls  for  no  ex- 
tin,  45  S.  Car.  69;  Verner  v.  Perry,  45  ception.  Cited  in  King  v.  Burdett,  44 
S.  Car.  262;  McGee  c.  Merriman,  43  S.  W.  Va.  561. 

Car.  103;   Griffin  v.  Griffin,  20  S.  Car.  Matten  Hot   Embraced   in    Exception 

486.  Waived.  —  Where  a  cause  comes  before 

Tennessee,  —  Hall    v.    Hall,    (Tenn.  the  court   upon    the    master's    report 

Ch.  1896)  39  S.  W.  Rep.  535.  nothing  is  properly  before  the   court 

Vermont,  —  Baxter  v,   Blodgett,   63  except  the  exception  taken  at  the  hcar- 

Vt.  629.  ing,    and    whatever   may    have   been 

Virginia,  —  Shipman  v,  Fletcher,  91  insisted  on  by  way  of  argument  is  con- 

Va.  473.  sidered   as  waived   if   it  is  not  made 

West  Virginia, — Ward  v.  Ward,  40  matter  of  exception,  unless  it  appears 

W.  Va.  611 ;  Kester  v,  Lyon,  40  W.  Va.  on  the  face  of  the  report  that  the  mas- 

161;  Stewart  f/.  Stewart,  40  W.  Va.  65.  ter    has    committed    an    error    which 

See  also  McCarty  v.  Chalfant,  14  W.  should  be  corrected.     Gordon  v,  Lewis, 

Va.   531;    Baltimore,   etc.,    R.   Co.   v,  2  Sumn.  (U.  S.)  143. 

Vanderwerker,  44  W.  Va.  229;  Keck  v,  1.  Bellinger  v.  Lehman,  103  Ala.  385; 

Allender,  37  W.  Va.  210.  Owen  v.  Occidental  BIdg.,  etc.,  Assoc., 

United  States,  —  Harding  v.  Handy,  55  111.  App.  347.     See  also  Reigard  v, 

II   Wheat.   (U.   S.)   126;     Medsker    v,  McNeil,   38   111.   400;    Kee   v,    Kee,  2 

Bonebrake,    108   U.   S.   72.     See    also  Grait.  (Va.)  116;  Brockeit  v.  Brockett, 

Donnell    v.    Columbian     Ins.    Co.,    2  3  How.  (U.  S.)69i;  Kinsman  v.  Park- 

Sumn.  (U.  S.)  366;  Story  v,  Livingston,  hurst,  18  How.  (^i,  S.)  289. 

13  Pet.  (U.  S.)  366.  In  Vermont  it  has  been  provided  by 

Bights  of  Infante.  —  In  West  Virginia  statute  that  no  question  in  regard  to 

it  would  seem  that  the  rule  is  confined  the  admission  or  rejection  of  evidence 

to  adults.     Kester  t.  Lyon,  40  W.  Va.  by  the  master  shall  be  heard  in  the  Sa- 

161;  Ward  V.  Ward,  40  W.  Va.  611.  preme  Court  unless  such  objection  is 

Disregard  of  Decretal  Order.  —  Where  made  by  exception  duly  filed   to  the 

the  master  disregards  the  instructions  report  in  the  Court  of  Chancery.     Bax- 

and  directions  of  the  court,  or  where  ter  v,  Blodgett,  63  Vt.  629. 

he  does  not  furnish  the  facts  necessary  2.  Levert  v.  Redwood,  9  Port.  (Ala.) 

to  enable  the  court  to  make  a  decree,  80;    Shipman  v.  Fletcher,  91  Va.  473: 

the  report  will  be  set  aside  though  no  Hyman  v.  Smith,  10  W.  Va.  298;  Ogle 

exceptions  have  been  filed.     Lang  v,  7k  Adams,  12  W.  Va.  215;    Baltimore, 

Brown,  21  Ala.  179.  etc.,   R.  Co.   r.  Vanderwerker.  44  W. 

Failure  to  Report  on  Matter  Referred.  Va.   229;    Kester  v.  Lyon,   40  W.   Va. 

—  In  Childs  v,  Hurd,  32  W.  Va.  68,  it  161. 

was  held  that  where  a  commissioner  3.  Celluloid    Mfg.   Co.    r.    Celloniie 

fails  to  report  on  a  matter  referred  to  Mfg.  Co.,  40  Fed.  Rep.  476,  in  which 

him,  the  court  should   without  excep-  case  the  court  cited  2  Danieirs  Ch.  PI. 

tion  refer  the  matter  to  him  again  and  &  Pr.  149;    Hayes  v,  Hammond,  162 
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Objootivns  to  and  Beview  of     REFERENCES,  Master'!  Proceedinga. 

Ezoeptiona  to  Beport  Hade  aftor  Beoommittal.  —  Where  a  master's  report 
is  recommitted  to  him,  exceptions  to  the  first  report  will  not 
suffice,  but  upon  the  coming  in  of  his  second  report  exceptions 
must  be  filed  again.* 

d.  Grounds  of  Exception.  —  Although  there  is  some 
diversity  of  practice  in  different  states,  exceptions  to  a  master's 
report  are  proper  in  those  cases  only  in  which  he  has  come  to  a 
wrong  conclusion  upon  the  matters  which  were  referred  to  him 
to  ascertain  or  decide.  Where  he  proceeds  irregularly  or  neg- 
lects to  report  upon  the  matters  referred  to  him  the  proper  course 
for  the  aggrieved  party  is  to  apply  to  the  court  to  set  aside  the 
report,  or  refer  it  back  to  the  master  to  perfect  the  same.* 

lU.  133,  61  111.  App.  310;  Von  Tobel  v,  lerred  to  him,  or  by  refusal  to  hear  tes- 

Osirander,  158  III.  499;  Hurd  t/.  Good-  limony  or  to  give  opportunity  for  its 

rich,  59  Hi.  450;    Monahan  v,  Fitzger-  production,    the    remedy   may   be    by 

aid,  62  111.  App.  192,  164  111.  525.     See  petition   to  set  aside  the  report  or  to 

also  2  Daniell's  Ch.  PL  &  Pr.  1310.  recommit  it." 

The  UnoonstitiitiodaUty  of   a   Statute       Orounds  Speoiiled  in  Objections  Before 

under  which  a  master  has  given  prior-  Matter.  —  As  a  general  proposition  the 

ity  to  certain  claims  upon  a  fund  may  grounds  of  exception  must  be  the  same 

be  taken  advantage  of  upon  exceptions  as  those  that  were  made  the  basis  of 

to  the  report  without  alleging  the  un-  objections    before   the   master  to    his 

constitutionality  of  the  act.     Fidelity  draft  of  the  report.     See  supra^  XVI.  i. 

Ins.,  etc.,  Co.  r.  Shenandoah  Iron  Co.,  b.  Necessity  to  File  Objections, 
42  Fed.  Rep.  372.    See  also  Boesch  v.        Exceptions   Presuppose    Begularity    of 

Graff,  133  U.  S.  697.  Beport.  —  In  Tyler  v,  Simmons,  6  Paige 

1.  King  V,  Burdett,  44  W.  Va.   561;  (N.  Y.)  127,  Chancellor  Walworth  said; 

Findley   v,    Findley,   42   W.   Va.   372.  *'  The  filing  of  exceptions  to  a  report 

See  also  Carskadon  v,  Minke,  26  W.  necessarily  presupposes  that  the  report 

Va.  729.  is  regularly  made,  but  that  the  master 

S.  United  Shirt,  etc.,  Co.  v,  Pitzile,  has  come  to  a  wrong  conclusion  as  to 

66   111.   App.   475,   in   which  case  the  the  whole  or  some  of  the  matters  re* 

court  cited  Deimel   v,  Parker,  59   III.  ferred  to  him  for  his  decision.     ♦    *    * 

App.  426;    McMannomy  v.  Walker,  63  The  filing  of  exceptions  to  the  report, 

111.  App.  259;  Douglas  V,  Merceles,  24  as   I    have   before   stated,   is   not  the 

N.  J.  Eq.  25,  and  Tyler  v,  Simmons,  6  proper  form  of  correcting  irregularities 

Paige  (N.  Y.)  127;  Lewis  v.  Godman,  in  the  proceedings  before  the  master. 

129  Ind.  359;    Emerson  v,  Atwater,  12  If  the  proceedings  have  been  irregular, 

Mich.  314,  in  which  case  the  court  cited  or  the  master  has  neglected  to  decide 

Hoff.  Mast,  in  Ch.  58,  59,  Schwarz  v.  and  report  as  to  any  matter  which  he 

Sears,    Walk.   (Mich.)  19,    and    Ward  was  by  the  order  of  reference  directed 

V,  Jewett,  Walk.  (Mich.)  45;  Pierce  v.  to    ascertain    and    report     upon,    the 

Faunce,   53  Me.  351;    Herrick  v,  Bel-  proper  course  for  the  party  aggrieved 

knap.  27  Vt.  673.  is,  to  make  a  special  application  to  the 

See  also  Hall  v,  Westcott,  17  R.  I.  court  to  set  aside  the  report  for  the 
504,  in  which  case  the  court  said:  **A1-  irregularity  in  the  proceedings  or  to 
though  there  is  some  diversity  of  prac-  refer  the  case  back  to  the  master  for  a 
tice  in  different  courts  which  it  is  hardly  further  report  upon  the  matters  origi- 
worth  while  here  to  consider,  we  think  nally  referred  to  him  for  his  examina- 
the  following  rule  will  be  found  tion  and  decision.  Exceptions  to  the 
convenient,  simple  and  reasonable:  report  are  only  proper  where  the  mas- 
Where  a  party  alleges  wrong  conclu-  ler  has  come  to  an  erroneous  conclu- 
sions by  the  master  upon  the  matters  sion  upon  some  matter  referred  to  him 
referred  to  him,  the  proper  course  is  by  to  ascertain  and  decide,  and  to  report 
exception  to  the  report.  But  where  upon,  as  the  immediate  subject  of  the 
the  master  proceeds  irregularly  or  im-  reference.  Even  where  the  master  has 
properly,  as  by  failing  to  give  notice  of  introduced  into  his  report  matters 
hearings  or  to  consider  some  matter  re-  which  are  wholly  irrelevant  to  the  ac- 
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Otjeetioni  to  and  Review  of     REFERENCES.  HMter's  Proeeediogi. 

Srron  in  Beeeption  of  Svidenoe.  —  It  is  not  a  ground  of  excep.tiQn 
that  the  master  heard  improper  evidence  or  refused  to  hear  propter 
evidence.* 

Attack  npon  ]>eeree  Appointing  Xaitor.  —  Exceptions  which,  though  in 
form  directed  to  the  report,  are  in  reality  an  attack  upon  Uie 
decree  appointing  the  master,  will  not  be  entertained  * 

counts  and  inquiries  directed  by  the  determined.      Suydjam  v^  Dequindre, 

order  of  reference  exceptions  do  not  lie  Walk.  (Midi.)  23. 

to  Ibis  report  on  that  account.     Bishop  1.  Lewis  v.  Godmaa,  199  lod.  559,  w 

V.  Rufford,  5  Russ.  346.    The  proper  which  caee  it  s^as  said  thaA  the  recef>- 

course  ior  the  party  aggrieved  by  the  Uon  of  improper  evidence  was  jjouaa- 

introduction  of  such  irrelevant  or  im-  terial     because     Che    report    is    only 

pertinent  matter  is  to  apply  to  the  court  advisory;     Elmerson    p.   Atwater,     j^ 

directly,   by  tnotioti,  to  expunge  the  Mich.  314,   wherein  it  was  said   that 

impertinent  matter;  as  it  would  be  im-  where  the  master  refuses  to  hear  com- 

proper  to  refer  it  to  one  master  to  re-  petent    evidence    the  aggrieved  pacty 

View    the    report    of    another  in   this  should  apply  to  the  court  by  a  motion 

respect."  for  an  order  requiring  the  nuister  to 

Impertinent   Hotter.  —  An   exception  hearsuch  evidence;  Celluloid  Mfg.  Co. 

-wfll  not  lie  to  the  master  s  report  for  v,  CeHoniic  Mfg.  CJo.,  40  Fed.  Rep.  476, 

inserting  therein   impercinent  matter,  in  which  case  Che  court  rt/^</Schwarz  v. 

Bishop  V.  Rufford,  5  Russ.  360,  cited  m  Sears,  Walk.  (Mich.)  19;  Ward  t^.  Jew- 

1  Hoflm.  Ch.  Pr.  545.  ett,  W^Hc.  (MicTh.)  45;  and  Troy  Iron, 

improper  'Statement   of  Acoonnt.  —  A  etc..  Factory  v.  Corning,  6  Blatchf.  (U. 

party  has  a  right  of  exception  either  as  'S.)  328. 

to  the  basis  on  which  the  account  is  In  Alabama  it  is  a, good  ground  of  ez- 

stated  or  as  to  particular  items  that  ception  that  the  master  excluded  evi- 

they  are  not  proper  charges  or  are  ncit  dence  which  he  should  have  admitted, 

sustained    by  evidence.      Ennesser  v,  'Street  v.  Street,  113  Ala.  333.     And  it 

'Hudek,  169  111.  494,  in  which  case  the  is  also  a  ground  of  exception  in  that 

court  r/V^r^  Brainard  z/.  Hudson,  103  lU.  state  that    incompetent  evidence  was 

^18;  Whrttemore  v.  Fisher,  132  111.  243;  admitted.     Gibson  v.  Trowbridge  Fur- 

.and   Snell   v.   De   Land.  136  III.    533.  nitureCo.,  96.Ala.  357. 

Compare  Anderson  r.  Henderson,   124  Kotion   to  Compel  '^(eoeption  of  B^- 

in.  164.  dence.  —  See  also  Ward  v.  Jeweit,  Walk. 

In  West  Virginia  it  is  a  good  ground  (Mich.)  45,   Wherein  it  was  held  thai 

of  exception  that  the  report  does  not  where  the  master  erroneously  refused 

^tate  an  itemized  account.     Dewing  v,  to  receive  testimony  -the  proper  way  to 

Hutton,  40  W.  Va.  521.  correct  the  error  is  by  motion  to  the 

TailTffe  to  Report  7act8.  —  In  Virginia  court  for  an  order  compelling  him, to 

it  is  a  good  ground  of  exception  that  receive  the  evidence  and  not  by  except- 

the  master  failed  to  report  facts  essen-  ing  to  h'is  report. 

tial   to  a   proper  adjudication   of   the  %,  Musgrove   v.  Lusk,   2  Tenn.  -Ch. 

rights    of    Che    exceptant.       Jones    v,  576,    in    which   case   the   court    said: 

Byrne,  94  Va.   751,  in  which  case  the  "  Exceptions  to.the  report.must  be  coo- 

court  recommiited  the  report  to  make  fined  .to   the   report  itself,    the    order 

further  inquiries  and  to  report  as  to  the  being  considered  as  conclusive,  and  to 

alleged  facts  set  out  in  the  exception.  the  evidence  on   which   the   report  is 

•GaptioiiB  Dbjeotions.  —  Counsel  should  based.     If  the  master  has  obeyed  the 

act  in  good  faith  and  should  not  make  decree,  and  his  report  is  sustained  by 

captious  dbjections.     Heffron  v.  Gore,  the     facts,    exceptions     are    of    litdc 

40  III.  App.  257.  avail."    See  also  Pingree  v.  Coffin,  19 

notion  to  Set  Aside  Beport  forlrrega-  Gray  (Mass.)  288. 

larlty.  —  Where  the  proceedings  before  In  Updike  v.  Doyle,  7  R.  \.  446,  the 

a  master  have  been  irregular  his  report  court  said:  **  The  master  with  a  cor- 

may  be  set  aside  for  irregularity  on  rect  view  of  his  duty,  as  an  officer  of 

motion,  and  an  order  should   be  ob-  the  court,  to  obey  the  instractions  <rf 

tained   enlarging  the   time   to  except  the  court,  took  the  accounts  he  was  di- 

until   the    motion  can  be    heard  and  rected  to  take;   and  certainly  in  this 
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ta^wdlwa  to  snt  1t»view  of     REFERENCES,  SftrtWi  VrooeoflftogB. 

SsMpUima  to  Amonded  fteport.  —  It  is  irregular  to  attempt  to  raise 
the  same  questions  by  new  exceptions  to  the  master's  amended 
report,  which  have  been  considered  and  decided  by  the  court 
upon  exceptions  to  the  original  report.* 

t.  Time  of  Filing  Exceptions.  —  In  some  states  the  time 

within  which  exceptions  must  be  filed  is  fixed  by  statute.*  A 
party  wifl  not  be  permitted  to  except  to  a  report  after  it  has  been 
confirmed  by  a  final  decree,'  or  at  a  subsequent  term  after  its 
confirmation.* 

Extexkilon  of  Time  by  Conrt.  —  Where  the  time  within  which  excep- 
tions may  be  filed  is  limited  by  the  court,  after  the  expiration  of 
s«ch  time  the  court  may  in  its  discretion  extend  it* 

Aoquieooenee  in  Zzooptioiis  Tiled  Out  fA  Time.  —  Where  exceptions  are 
Dot  filed  within  the  time  required  by  a  rule  of  court,  and  a  con- 
firmation of  the  report  is  not  insisted  upon  by  reason  of  the  ex- 
ceptant's default,  aiid  the  exceptions  are  received  out  of  time  and 
without  objection  and  acted  upon  by  the  court,  the  default  is 
waived.* 

^^BBLpect  Ilk  ropOFt  ie  unexceptioneble.  4.  -Cox  r.  Doty,  (lCy«  1896)  45  Si.  W. 

Wkhonl  «ioubt  a  decree  may  be  wrong;  Rep.  1044. 

but  that  IS  a  matter  to  be  attended  to  ^ipportiiiiity  to  finepl.  —  Where  by  a 

when  ittis  entered  up;  or,  if  afterwards  statute  a  party  is  allowed  a<:ertain  time 

it  4s  ioHrod  that  it  will  uselessly  involve  in  whicb  to  file  exceptions,  no  final  de- 

ti^  parties  in  an   expensive    faearii^  cree    should  be   entered   within   sudi 

^elore  the  master,  appUcEtftion  ctbould  time  depriving  any  party  of  his  right 

•be  onade  to -the  court  to  reform  it  in  the  to  except.    Findley  v.  Findley,  42  W. 

efajeotionable  particulars;  bot  as  long  Va.  372.    See  also  McGee  v,  Merriman, 

as  it  stands  it  is  imperative  upon  the  43  S.  Car.  103. 

master,  who,   if  be  would  assist  the  6.  Stewart  v.  Crane,  87  Ga.  328;  Mc- 

coiirt  ia  the  matter  com<mitted  to  him,  Mahon  v,  Paris,  87  Ga.  -660;  Hoppook 

flQWt  asHfst  them  in  the  way  .in  wliidi  v,  -Ramsey,  28  K.  J.  £q.  166;  Miller  v. 

they  have  invited  his  assistance."  Miller,   26  N.   J.   £q.   423;  Verner  v, 

1.  Clark  V.  Willou^hby,  i  Baifb.  Ch.  Perry,  45  S.  Car.  2^62. 
<N.  Y.)  68,  in  which  case  it  was  said:  Ia  Yhq^inia  it  has  been  declared  that 
"  Where  «  report  is  sent  back  to  be  *'  there  is  no  rule  of  law  or  practice 
amended,  upon  the  heatrinifof  excep-  which  would  forbid  or  prevent  a  court, 
•tions  taken  to  the  same,  it  is  not  open  so  long  as  it  retained  a  cause  under  its 
ior  review  generally  by  the  master;  consideration,  from  receiving  and  en- 
•unless  the  court  expressly  authorizes  tertaining  an  exception  to  a  commis- 
him.  .te  review  it  generaliy,  or  the  sioner's  report,  even  after  the  same 
nature  and  scope  of  the  exceptions  had*  been  confirmed,  if  ii  should  be 
•allfMved  necessarily  embrace  the^whole  clearly  Shown  that  the  report,  if  car- 
subject-matter  of  the  account  origin-  ried  out,  would  be  productive  of  in- 
ally  taken  by  the  master."  justice  and  wrong."     Per  Staples,  J.* 

A.  Vemer  v.   Perry,  45  S.  Car.  262;  in  Wooding  v.  BraHley,  76  Va.  614. 

McGee   t/.  Merriman,   43  S.  Car.  103;  6.  £x  p.  Jordan,  94  U.  S.  248. 

Ward  2/.  Ward,  40  W.  Va.  611;  Kester  Votlon  to  Taks  Exosptioos  trom  3?ile.  >- 

V.    L^on,   40   W.    Va.    j6i;    Smith   v.  Where  the    exceptions  are    not    filed 

Brown,  44  W.  Va.  342.  within   the  time   required    by   statute 

In  'OoRgia  it  has  been  provided  by  they  may  be  taken  off  the  file  on  mo- 
statute  that  upon  the  return  of  the  re-  tion,  if  notgood  cause  is  shown  for  the 
,pofit  it  -shall  be  sut^ct  to  exceptions  relaxation  of  the  rule,  but  where  no 
4iOt  such  time  as  the  -court  may  allow,  such  motion  is  made  the  objection  can- 
Stewart  t/.  Crane,  87  Ga.  328.  not  be  presented  for  the  first  time  on 

8.  Ftndiey    v.    Smith,    42    W.   Va.  appeal.     Bryant  v.  McCollum,  4<Hei^. 

(Tenn.)^i. 
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Otifeetioiif  to  and  Btritw  of     REFERENCES.  Kastar't  Proeoodiagi, 

/.  Form  and  Requisites  of  Exceptions.  —  Exceptions  to  a 

master's  report  are  in  the  nature  of  special  demurrers.*  They 
should  not  be  prolix  or  argumentative,'  and  must  with  reasonable 
definiteness  and  certainty  point  out  the  grounds  of  objections 
relied  on  so  as  to  enable  the  opposing  party  to  see  clearly  what 
he  has  to  meet  and  the  court  what  it  has  to  decide.' 

Muft  Point  Out  Errors.  —  The  exceptions  must  state  article  by 
article  those  parts  of  the  report  which  are  intended  to  be  except- 
ed to,"*  and  if  they  amount  to  nothing  more  than  a  mere  general 

1.  Richardson  f.  Van  Auken,  5  App.  22  W.  Va.  159;  Crisllp  v,  Cain.  19  W. 
Cas.  (D.  C.)  2cg;  Springer  v.  Kroc-  Va.  438;  Chapman  v.  Pittsburgh,  etc., 
schell,  161  Hi.  358;  Hayes  v.  Ham-  R.  Co.,  18  W.  Va.  184;  Reitz  r.  Ben- 
mond,   162  III.   133,  61  111.  App.  310;  nctt,  6  W.  Va.  417. 

Wilkes  V.  Rogers,  6  Johns.  (N.  V.)  566;         UniUti  Staffs.  —  Story  v.  Livingston, 

Robinson  v.  Allen,  85  Va.  721;  Nickels  73  Pet.  (U.  S.)  366;  Harding  v.  Handy, 

V.  Kane,  82  Va.  309;  Simmons  v,  Sim-  ii  Wheat.  (U.  S.)  103;  Sheffield,  etc, 

mons,  33  Gratt.  (Va.)  451;  Stewart  v.  Coal,  etc.,  R.  Co.  v.  Gordon,  151  U.  S. 

Stewart,  40  W.  Va.  65;    Chapman  v.  285;  Dexter  t/.  Arnold,  2  Sumn.  (U.  S.) 

Pittsburgh,  .etc.,    R.   Co.,    18  W.   Va.  10^;  Greene  v.  Bishop,  i  Cliflf.  (U.  S.) 

184;  Kester  v.  Lyon,  40  W.  Va.  161.  186;   Chandler   v.   Pomeroy,   87   Fed. 

2.  Hayes  v,  Hammond,  162  111.  133,  Rep.  262. 

61  111.  App.  310;  Stewart  v,  Stewart,  40  Voting  Evidenoe  Beliad  On.  —  In  Ala- 

W.  Va.  65.  bama  by  rule  of  court  the  solicitor  is 

8.  Alabama.  —  Warren     v,    Lawson,  required  to  note  at  the  foot  of  the  ex- 

117  Ala.  339.  ception,  the  evidence  or  parts  of  the 

District  of  Columbia.  —  Haller  v,  evidence  upon  which  he  relies  in  sup- 
Clark,  21  D.  C.  128;  York  V.  Tyler,  21  port  of  the  exception,  with  such  desig* 
D.  C.  265;  Richardson  v.  Van  Auken,  nation  and  marks  of  reference  as  to 
5  App.  Cas.  (D.  C.)  209.  direct  the  attention  of  the  court  to  the 

Illinois.  —  Farwell  V.  Huling,  132  111.  same.     Warren  v.   Lawson,    117  Ala. 

X12,  33  111.  App.  238;  Com  stock-Castle  339,  in  which  case  it  was  declared  that 

Stove  Co.  V.  Baldwin,  63  111.  App.  255;  this  rule  is  in  substance  no  more  than 

Hayes  v.  Hammond,  162  111.  133,  61  what  is  required  by  the  general  prac- 

111.  App.  310;  Friedman  v,  Schoengen,  tice.    See  also  Mahone  v.  Williams,  59 

59   111.  App.  376;   United  Shirt,   etc.,  Ala.  202;    Mooney  v.   Walter,  69  Ala. 

Co.  V.  Pilzile,  66  111.  App.  475;  Brown  75;    State    v.    McBride,    76    Ala.    52; 

V.  McKay,  51  111.  App.  295;  Waska  v.  Miller  v.  Whittier,  36  Me.  577;  United 

Klaisner,  43  III.  App.  611;  Moflett  z'.  Shirt,  etc.,  Co.  v.  Pitzile,  66  111.  App. 

Hanner,  154  111.  649.  475,  in  which  last  case  it  was  held  that 

Maryland,  —  Darby  v.  Rouse,  75  Md.  the  exception  was  insufficient  because 

26;  Scrivener  v.  Scrivener,  i  Har.  &  J  there  was  no  pointing  out  or  reference 

(Md.)  743.  to  any    evidence   which   required  the 

New  Mexico.  —  Newcomb  v.  White,  master   to   find   otherwise.     Brown  ». 

5  N.  Mex.  435.                                ♦  McKay,  51  111.  App.  295. 

New    York.  —  Wilkes  v.   Rogers,  6  Ezc^iitiona  to  Admitrion  of  Eyidmee.  ^ 

Johns.  (N.  Y.)  566.  A  general  exception  that  the  roaster 

Vermont.  —  Enright   v.  Amsden,   70  ought  not  to  have  received  any  of  a 

Vt.  183.  class  of  testimony  will  not  be  sustained 

Virginia.  —  Saunders  v.   Prunty,  89  if  the   master  was  right  in   any  one 

Va.  921;    Robinett  v.  Robinett,  92  Va.  part.     Enright  v.  Amsden,  70  Vt.  183. 

324.     See  also  Crawle  t/.  Crawle,  84  Va.  4.  Warren  v.  Lawson,  117  Ala.  339: 

201;    Ashby  V.  Bell,  80  Va.  811;  Mor-  Newcomb  v.   White,   5  N.  Mex.  435; 

rison  v.  Householder,  79  Va.  627;  Sim-  Story  v.  Livingston,  13  Pet.  (U.  S.)359. 

mon  V.  Simmons,  33  Gratt.  (Va.)457;  Pointing  Oat  Items  of  Aooonnt.  — If  the 

Crockett  v.  Sexton,  29  Gratt.  (Va.)  46.  master's  report  involves  matters  of  ac- 

West  Virginia.  —  Kester  v.  Lyon,  40  count  exceptions  should  betaken  to  the 

W.  Va.  161;  Stewart  v.  Stewart,  40  W.  particular    items    or    class    of   items 

Va.   65.     See  also   Keck   v.   Allender,  objected  to.     Newcomb  v.  White,  5  N. 

37  W.  Va.  201;  Hutton  v,  Lockridge,  Mex.  435,  in  which  case  the  court  eited 
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assignment  of  error  without  specifying  in  what  the  error  consists 
they  are  too  general  and  indefinite.^ 

All  That  l8  Necouary  is  that  the  exceptions  shall  distinctly  point 
out  the  findings  and  conclusions  of  the  master  which  are  objec- 
tionable, and  state  specifically  what  the  objections  are.* 

g.  Amendment  of  Exceptions.  -  The  court  may  in  its  dis- 
cretion allow  exceptions  to  be  amended  or  allow  additional 
exceptions  to  be  filed,  but  exceptions  are  not  pleadings  in  the 
sense  that  they  may  be  amended  or  added  to  as  a  matter  of  right 
at  any  stage  of  the  case.' 

Ransom    v.   Winn,   i8    How.  (U.   S.)  a  demurrer  to  exceptions  to  a  master's 

295.  report  on  the  ground  that  they  did  not 

Objection  to  Bate  of  Interest  Allowed,  plainly  and  disiincily  state  the  findings 

—  It  has  been  held  that  the  exceptant  or    decisions   complained  of  and   the 

is  not  entitled  to  object  to  the  rate  of  error  committed,  is  insufficient  to  raise 

interest  allowed  under  a  general  excep.  the  objection  that  the  exceptions  are 

tion  to  the  report  because  it  allows  in-  not  distinctly  classified  as  exceptions 

terest.     Baker  v.  Mayo,  129  Mass.  517.  of  law  and  exceptions  of  fact. 

1.  Richardson  v.  Van  Auken,  5  App.  ApproYod      Precedent.  —  In      Central 

Cas.   (D.   C.)  2og,  in   which  case   the  Trust  Co.  v.  Wabash,  etc.,   R.  Co.,  57 

court  said:  **  On  such  exception  there  Fed.  Rep.  441,  will  be  found  set  out  in 

is  nothing  to  direct  the  attention  of  the  full  exceptions  which  were  cofisidered 

court  to  any  particular    omission   or  sufficient. 

error;  and  upon  such  general  exception  ExoeptionB    to  ConcInslonB  of  Fact. — 

the  court  is  required  to  go  over  anew  Where  the  report  is  excepted  to  on  the 

the  entire  case,  wholly  without  the  aid  ground  that  the  conclusions  of  fact  are 

of  the  auditor's  examination  and  re-  erroneous   the   exceptions  should   not 

port.*'     See  also  Haller  v,  Clark,  21  D.  leave  the  court  in  doubt  as  to  whether 

C.    128;    Darby  v.  Rouse,  75  Md.  26;  the  ground  of  complaint  is  an  absence 

MofTett  V.  Manner,  154  111.  64.9;  Com-  of  evidence,  or  a  preponderance  of  evi- 

stock-Castle  Stove  Co.  z'.  Baldwin,  63  dence  against  the  master's  conclusions, 

311.  App.  255;  Farwell  v,   Huling,  132  or  whether  the  evidence  was  inadmis- 

111.  112,  33  111.  App.  238;  Chandler  v,  sible  in  law.     Haller  c/.  Clark,  21  D.  C. 

Pomeroy,  87  Fed.  Rep.  262.  128. 

8.  Central  Trust  Co.  v.  Wabash,  etc..  Not    Warranted  by  Evidence, —  An 

R.   Co.,   57   Fed.  Rep.  441,    in  which  exception  that  the  "  findings,  and  each 

case  it  was  held  that  exceptions  which  of    them,  are   not   warranted    by   the 

though  inartistically  drawn  distinctly  evidence,"   is  insufficient.     Waska   v. 

point  out  the  findings  and  conclusions  Klaisner,  43  III.  App.  611. 

of  the  master  which  are  sought  to  be  No  Necessity  to  Plead  Evidence,  —  If 

reversed,  are  sufficient,  citing  14  Am.  &  an  exception  is  specific  and  relates  to  a 

Eng.  Encyc.  of  Law  (ist  ed.)  947;  Fos-  matter  of  fact,  it  need  not  specifically 

ter  V.   Goddard,   I   Black  (U.  S.)  506;  rectle  or  set  forth  the  evidence  relied 

Hayes  v.  Hammond,  162  111.  133;  Rob-  upon  in  support  of  the  exception  and  to 

inett  v.  Robinett,  92  Va.  124.  show  that  the  conclusion  of  the  master 

Illinois  Statute.  —  In  Farwell  v,  Hu-  is  wrong.  Upon  the  hearing  of  such 
ling*  132  111.  112,  reversing  33  111.  App.  exception  the  counsel  for  the  respective 
238,  it  was  held  under  a  statute  pro-  parties  have  the  right  to  present  to  the 
viding  that  no  judgment  shall  be  court  from  the  record  such  evidence  as 
reversed  for  any  mispleading  or  in-  tends  to  establish  or  disprove  the 
sufficient  pleading  or  for  any  other  de-  findings.  Minchrod  v.  Ullman,  163 
fault  or  negligence  by  which  neither  111.  25,  60  111.  App.  400.  See  also 
party  shall  have  been  prejudiced,  that  Inter  Slate  Bldg.,  etc.  Assoc,  v.  Ayers, 
a  decree  sustaining  exceptions  to  a  71  III.  App.  529,  and  Hayes  v.  Ham- 
master's  report  should  not  be  reversed  mond,  162  III.  133,  61  111.  App.  310. 
for  mere  insufficiency  in  the  form  of  8.  Lane  v.  Macon,  etc.,  R.  Co.,  96 
the  exceptions.  Ga.  630;  Jones  v.  Lamar,  39  Fed.  Rep. 

Demnrrer  to  Exceptions.  —  In  Pool  v,  585,  in  which  latter  case  it  was  held 

Gramling,  88  Ga.  653,  it  was  held  that  that  where  a  re-assignment  of  the  hear- 
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h.  Setting   Down    Exceptions  —  Waiver.  —  Where  the 

parties  do  not  call  up  the  report  and  insist  upon  a  ruling  upon  the 
exceptions  they  will  be  deemed  to  have  waived  the  exceptions.' 

3l  fieview  of  Evidence  —  a.  In  General  —  wiMtimr  EridoMe  u 
B«yiewable.  —  If  the  master  reports  the  evidence  it  is  the  duty  of 
the  court,  upon  proper  exceptions  to  the  report  on  the  ground 
that  it  is  not  sustained  by  sufficient  evidence,  or  is  against  the 
weight  of  the  evidence,  to  review  the  master's  findings  of  fact, 
and  his  findings  do  not  become  binding  until  they  have  been 
approved  by  the  court.* 

Diteretion  of  Court.  —  It  is  in  the  sound  discretion  of  the  court  to 
determine  whether  or  not  the  findings  of  fact  should  be  sustained.' 

Wliore  thi  Boforenee  It  to  State  an  Aocount  the  court  will  not  verify 
each  and  c\^ry  conclusion  made  by  the  master,  and  remodel  and 
restate  the  account  without  reference  to  the  conclusions  reached 
by  the  master.* 

ing  can  be  made  without  prejudice  to  Ennesser  v.  Hudeck,  169  111.  494;  Near 

the  interests  of  the  parties  and  business  «r.  Lowe»  56  Mich.  632;    Union  Sugar 

of  the  court,  it  is  discretionary  to  grant  Refinery  Co.  v.  Mathiesson,  3  Cliff.  (U. 

time   and   leave   to  amend  the  exccp-  S.)  146.     See  also  Webb  v.  Powers,  2 

tions.     See  also  Poullain  v.   Poullain,  Woodb.   &   M.  (U.  S.)  497;    Warrall*s 

76  Ga.  422;   Sultles  v.  Smith,  75  Ga.  Appeal,  no   Pa.  St.    349;    Holmes  v. 

830;    Bazemore  v.   Davis,  69  Ga.  745;  Holmes,  18  N.  J.  Eq.  141. 

Arthur  v.  Gordon  County,  67  Ga.  220.  8.  Per  McCormick,  J.,  in  Philadel- 

1.  Hall  V.  Hall.  (Tcnn.  Ch.  1896)  39  phia    Third    Nat.    Bank    v.    National 

S.  W.  Rep.  535.  Bank,  86  Fed.  Rep.  852. 

Filing  Exceptions  Is  KotAlono  Sufficient  4.  Chatidler    v.    Pomeroy,    87   Fed. 

cause  for  making  absolute  the  order  to  Rep.  262,   in  which  case  Kirkpatrick. 

confirm  the  report  nisi;   an   order  for  J.,  said:  *'  I  notice  from  complainants* 

setting    down    the    exceptions    to    be  brief  that  some  of  the  items  intended  to 

argued  must  also  be  obtained  by  the  be  included  in  the  exception  relate  to 

defendant,  though  it  is  said  in  i  New-  erroneous  calculations  of  interest.     It 

land's  Ch.   Pr.   345,   that  either  party  can  hardly  be  expected  that  the  court 

may  obtain  this  order.    Per  Chancel-  should,   on   exceptions  to   a   master's 

lor  Halsted  in  Brundage  v.  GoodfelIow»  report,  verify  each  and  every  interest 

8  N.  I.  Eq.  513.  calculation.     Should  it  be  necessary  to 

Either  Party  Kay  Set  ]>own  the  case  refer  back  this  report  to  the  master  for 

for  hearing  upon  the  exceptions  to  the  any   purpose,    his    attention   may    be 

master's  report.     Ennesser  v.  Hudek,  called   to  the  calculations  of   interest 

169  III.  494;  Union  Sugar  Refinery  z/.  alleged  to  be  erroneous,  and  he  be  di- 

Mathiesson,  3  Cliff.  (U.  S.)  149.  rected  to  rectify  any  mistakes."     See 

In   the  Absence  of  Any  Rule  on  the  also   Newcomb   v.    White,    5  N,   Mex. 

subject,  the  practice  is  for  the  defend-  435;    Ward   v.   Ward,  21  W.  Va.  262; 

ant  to  set  down  the  case  for  a  hearing  Keck  t/.  Allcnder,  37  W.  Va.  201;  Balti- 

on  the  exceptions.     Brundage  v.  Good-  more,  etc.,  R.  Co.  v.  Vanderwerker»  44 

fellow,  8  N.  J.  Eq.  513,  in  which  case  W.    Va.    229;    Harding  v.   Handy,   11 

the    court    cited   2    Madd.  390,  and    I  Wheat.  (U.  S.)  103. 

Newland's  Ch.  Pr.  345.  Account  Based  on  InsnAcient  Eyidenca 

An  Exception  to  the  Validity  of  the  — Where   the  account  stated   by   the 

Beport  as  a  Whole  is  waived  by  the  fail-  master  is   inconclusive,  and   is   based 

ure  to  bring  it  to  the  attention  of  the  upon   contradictory   statements   made 

court  until   after  its  "  judgment  bad  by  expert  accountants  and  upon  books 

been   invoked   on   all  ojther  questions  which    were    loosely   and    improperly 

and  exceptions  and  after  the  court  had  kept,  the  court  may  disregard  the  ac- 

passed  upon  the  same."     Longmire  v.  count  so  stated,  and  arrive  at  such  con- 

rain,  89  Tenn.  393.  elusion  as  in  its  opinion  is  substantially 

^  Boston  V,   Nichols,  47    111.    353;  correct  and  will  justly  and  equitably 
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Bight  to  Jury  Trial.  —  Where  the  master's  findings  of  fact  are 
excepted  to,  the  court  should  pass  upon  the  exceptions  itself,  and 
the  exceptant  has  no  right  to  have  issues  framed  for  a  jury.* 

SvidoBoo  Hot  Boported  by  KasUr.  —  Unless  the  evidence  is  returned 
in  the  master's  report  the  court  cannot  review  the  master's  find- 
ings of  fact,* 

0.  Findings  Based  on  Conflicting  Evidence. —  Where  the 

evidence  is  conflicting  and  the  credulity  of  witnesses  is  involved, 
if  the  master's  findings  of  fact  are  supported  by  some  evidence 
and  are  not  palpably  wrong,  they  will  not  be  disturbed.'     The 

state  Ihe  rights  of  the  respective  par-  Maine.  —  Howe  v.   RusseU,   36  Me. 

ties.     Home  fr.  Greer,  (Tenn.  Ch.  1897)  115;    StAte  z^.  Mclnlyre,   53   Me.   214; 

43  S.  W.  Rep.  774,  Pierce  v,  Faunce,  53  Me.  351 ;  Mason 

1.  Faircloih  v.  Stubbs,  94  Ga.   126;  v,  York,  etc.,  R.  Co,,  52  Me.  82. 
Freeland  v,   Wright,    154    Mass.  492.  Massachusetts.  —  Paddock     v.    Corn- 
See  also  generally  art  kle  Issues  to  the  mercial  Ins.  Co.,  104  Mass.  521;  WbtC- 
JUKY,  Tol.  If,  p.  599.  ney    v.    Leotninster  Sav.    Bank,    141 

f«  Maddock  v.  Skinker,  93  Va.  479,  Mass,  85:  Richards  r.  Todd,  127  Mass. 

in  which  case  the  court  eited  Shipman  167;  Dean  v.  Emerson,  102  Mass.  480; 

V.   Fletcher,  91   Va,  473;  Saaoders  v,  Adams  v.  Brown,  7  Cash.  (Mass.)  220; 

Pranty,  89    Va.  921,  and  Bowden  v.  Reed  v.    Reed,    to  Pick.  (Mass.)  39S; 

Parrish,  86  Va.  67.      See  also  supra,  Sparhawk  v.  Wills.  5  Gray  (Mass.)  423. 

XIV.  4.  a,  Up^n  Reference  to  Master,  as  See  also  Trow  v.  Berry,  113  Mass.  146. 

to  the  necessity  of  the  master  to  report  Missouri,  —  Vogt  v.  Bntler,  105  Mo. 

the  evidence.  '  479;  Lingenfelder?/.  WainwrightBrew- 

8.  Williams  t'.  Liodblom,  163  111.  346;  ing  Co.,  103  Mo.  578. 

Bartholomae,    etc..    Brewing    Co.    v.  New  Jersey.  —  Izard  v.  Bodine,  9  N. 

Schroeder,  67  111.  App.  560,  in  which  J.  £q.  309;  §innickson  v.  Bruere,  9  N. 

cases  the  court  cited  14  Am.  and  Eng.  J.  Eq.  659. 

Encyc.  of  Law  (ist  ed.)  940.  New  Mexico,  —  Wells,  etc.,  Express 

See  also,  among  the  numerous  cases  Co.  v.  Walker,  (N.  Mex.  1897)  50  Pac. 

io- which  it  has  been  held  that  the  mas-  Rep.  353,  in  which  case  the  court  cited 

ter's  findings  of  fact  will   not  be  set  Field  v.  Romero,  7  N.  Mex.  630,  and 

aside  unless  they  are  clearly  wrong,  De  Cordova  v,   Korte,  7  N.  Mex.  678. 

the  following:  Compare  Medler  v.  Albuquerque  Hotel, 

Alabama. —  Warren  v,  Lawson,  117  etc.,  Co.,  6  N.  Mex.  331, 

Ala.    339;    O'Neill   v.    Perryman,    102  Pennsylvania.  —  Morgan's    Appeal, 

Ala.   522;    Anniston   L.   &  T.   Co.  v.  no  Pa.  St.  271;  Kutz*s  Appeal,  100  Pa. 

Ward,  108  Ala.  85;  Kinsey  v.  Kinsey,  St.  75;  Philadelphia  Co.  v.  United  Gas 

37  Ala.  393;  Mahone  v.  Williams,  39  Imp,  Co.,  180  Pa.  St..  235;  McConomy 

Ala.  202.  V.    Reed,    152   Pa.   St.    42;    Bngbee's 

District     of     Columbia. — York      v.  Appeal,  no  Pa.  St.  331;  Coxe's  Appeal. 

Tyler,  21  D.  C.  265.  120  Pa.  St.  98;    Sharpsburg's  Appeal 

Illinois. —- Andenon   v.   Henderson,  (Pa.  1887)  10  Atl.  Rep.  39;  Messinger'F 

124  111.  164;  Hayes  v.  Hammond,  162  Appeal,  109  Pa.  St.  285. 

111.   133;    Ennesser  v.   Hudek,  169  111.  Tennessee.  —  Blackburn  z/.  Clarke,  85 

494;  Ricardi  Apartment  House  Co.  v.  Tenn.  506;  Brown  v.  Dailey,  85  Tenn. 

Beaudet,  64  111,  App.  261;   Whitcomb  218;  Turley  v.  Turley,  85  Tenn.  251. 

tf.  Daell,   54  III.  App.  650;  Foster  v.  Vermont. —  Hathaway  v.  Hagan,  64 

Swaback,  58  111.  App.   581;  Friedman  Vt.  135;  Thrall  v.  Chittenden,  31   Vt. 

V.  Schoengen,  59  111.  App.  376;  Julin  1S6;  McDaniels  7/.  Harbour,  43  Vt.  460; 

V.  Ristow  Poths  Mfg.  Co.,  54  111.  App.  Rowan  v.  State  Bank,  45  Vt.  195;  Mat* 

460;  McVey  v.  WaUs,  52  111.  App.  290.  ter  of  Merrill,  54Vt.  200;  Waterman  v. 

Indiana. -^  NicKinney    v.    Pierce,    5  Buck,  58  Vt.  519;  RandaU  v.  Randall, 

Ind.  499.  55  Vt.  214;  Baxter  v.  Blodgett,  63  Vt. 

/pwtf. -^  White  V.  Hampton,  10  Iowa  629;    Enright  v.  Amsden,  70  Vt.  183; 

938.  Howard  v.  Scott,  50  Vt.  48;  Merriam  v, 

Kentucky.  —  Cox  v.  Doty,  (Ky.  1898)  Barton,  14  Vt.  501. 

45  S.  W.  Rep.  1044.  West  Virginia.  —  Stewart  v.  Stewart, 
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court  will  do  little  if  anything  more  than  inquire  whether  the 
evidence  was  proper  for  the  consideration  of  the  master  and 
whether  it  tended  to  support  his  findings.* 

Boport  Treated  as  Verdict  of  Jury.  —  The  report  of  the  master  as  to 
his  conclusions  of  fact  is  as  conclusive  upon  the  parties  as  the 
verdict  of  a  jury  in  a  civil  action,  and  will  be  set  aside  only  for 
the  same  reasons  that  a  verdict  will  be.* 

AboBO  of  Discretion  in  Sustaining  Exceptions.  — The  exceptant  has  the 
burden  of  showing  error  in  the  master's  findings.  If  the  court 
does  not  give  to  the  findings  the  weight  to  which  they  are  entitled, 

40  W.  Va.  65;  McGuire  v.  Wright,  f8  7  Cush.  (Mass.)  220;  Dean  v.  Emerson, 

W.  Va.  507;    Fry  »,  Feamsler,  36  W.  102  Mass.  480;  Howard  v.  Scott.  50  Vu 

Va.  454;  Holt  z\  Taylor,  43  W.  Va.  153.  48.     But  see  Fry  v.  Feamster.  36  W. 

See  also  Reger  v.  O'Neal,  33  W.  Va.  Va.  454. 

159;  Moore  v,  Ligon,  30  W.  Va.  146;  Contra.  —  In  some  states  the  report  of 
Handy  v.  Scott,  26  W.  Va.  710.  a  master  is  not  entitled  to  the  same 
United  States.  —  Crawford  v.  Neal,  weight  as  the  verdict  of  a  jury,  and  the 
14^  U.  S.  585;  Furrer  v.  Ferris,  145  court  will  come  to  a  conclusion  upon 
U.  S.  134;  Kimberly  v.  Arms,  129  U.  S.  the  evidence  irrespective  of  the  master's 
512;  Tilghman  v.  Proctor,  125  U.  S  report,  treating  it  as  merely  advisory. 
149;  Davis  t'.  Schwartz,  155  U.  S.  633;  Indiana,  —  Lewis  v.  Godman,  129 
Callaghan  v,  Myers,  128  U.  S.  617;  Ind.  359,  holding  that  the  report  is  ad- 
Medsker  v.  Bonebrake,  108  U.  S.  66;  visory  only,  and  that  the  court  is  at  lib- 
Missouri  Pac.  R.  Co.  V.  Texas,  etc.,  R.  erty  to  reject  the  conclusions  reached 
Co.,  33  Fed.  Rep.  803;  Chandler  v.  and  from  the  legitimate  evidence  re- 
Pomeroy,  87  Fed.  Rep.  262;  Philadel-  ported  state  conclusions  of  its  own, 
phia  Third  Nat.  Bank  v.  National  Bank,  See  also  Bremmerman  v.  Jennings.  loi 
86  Fed.  Rep.  852;  Central  Trust  Co.  v.  Ind.  253;  Smith  v.  Harris.  135  Ind. 
Wabash,  etc.,  R.  Co..  57  Fed.  Rep.  441;  631;  Hauser  v.  Roth,  37  Ind.  89. 
Greene  v.  Bishop,  i  Cliflf.  (U.  S.)  186;  New  Jersey. —  Holmes  r.  Holmes.  18 
Mason  v.  Crosby,  3  VVoodb.  &  M.  N.  J.  Eq.  141,  which  case  was  decided 
(U.  S.)  269;  Stanton  v.  Alabama,  etc.,  under  Chancery  Rule  44. 
R.  Co.,  31  Fed.  Rep.  585;  Central  Trust  Virginia.  — Shipman  v.  Fletcher,  91 
Co.  V.  Texas,  etc.,  R.  Co.,  32  Fed.  Rep.  Va.  473,  in  which  case  it  was  held  that 
448;  Welling  V,  La  Bau,  32  Fed.  Rep.  the  report  is  not  entitled  to  the  same 
293;  Jennings  v.  Dolan,  29  Fed.  Rep.  weight  and  should  not  be  given  the 
861;  Bridges  v.  Sheldon,  18  Blatchf.  same  efTect  as  the  verdict  of  a  jury,  and 
(U.  S.)  507.  that  the  court  is  in  no  wise  precluded 

1.  Baxter  v.  Blodgett,  63  Vt.  629.  by  the  master's  findings  of  fact.     Com- 
Vbw  Evidenoo  Taken  by  Master.  —  The  pare  Maddock  v.  Skinker,  93  Va.  479, 

report  may  be  confirmed  because  it  is  wherein  it  is  said  that  the  report  is  to 

supported  by   evidence  heard  by  the  be  taken  as /rj>/tf/ar#>  correct, 

master  which  was  not  before  the  court  lyashini^ion.  —  Pratsch   v.  Aberdeen 

when  the  reference  was  ordered.     Cos-  Packing  Co.,   7  Wash.  346,    in  which 

tello  V.  Montague,  loi  Ala.  426.  case  the  court  held  under  a  statute  that 

Master  Substituted  for  Court.  —  As  re-  findings  of   fact  by  a   referee   in    an 

gards  findings  of  fact,  a  master  is  a  equity  cause  are  merely  advisory, 

substitute  for  the  court.     Hathaway  v.  Findings  Based  on  Unoontroverted  Evi- 

H.ie^an,  64  Vt.  135.  donee. —  Where  the  master's  finding  is 

2.  Bariholomae,  etc..  Brewing,  etc.,  made  upon  undisputed  facts  or  from 
Co.  V.  Schroeder,  67  111.  App.  560,  in  uncontradicted  or  credible  evidence, 
which  case  the  court  cited  14  Am.  and  the  finding  will  not  be  treated  as  the 
Eng.  Kncyc.  of  Law  (ist  ed.)  940.  See  verdict  of  a  jury,  because  in  such  a  case 
also  Whitcomb  7).  Duell,  54  111.  App.  he  has  nogreater  facilities  for  reaching 
650;  Julin  V.  Ristow  Poths  Mfg.  Co.,  a  correct  conclusion  than  the  court  has 
54  111.  App.  460;  Friedman  v,  Schoen-  in  passing  upon  the  exceptions  to  his 
gen,  59  III.  App.  376;  Hayes  v.  Ham-  report,  McConomy  v.  Reed,  152  Pa. 
mond,  162  111.   133;  Adams  v.  Brown,  St.  42. 
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and  lightly  disregards  them  and  sets  aside  the  report,  its  action 
will  be  reversed  on  appeal.* 

c.  Findings  Not  Supported  by  Evidence.  —  Where  the 
evidence  is  entirely  insufficient  to  warrant  the  master's  findings 
of  fact  or  it  is  based  upon  illegal  testimony,  or  if  the  great  pre- 
ponderance of  the  evidence  is  in  conflict  with  the  master's  find- 
ings, the  report  will  not  be  sustained  ;•  but  the  report  ought  not 
to  be  modified  or  set  aside  for  light  or  trivial  reasons,  or  unless 
upon  a  careful  review  of  the  evidence,  the  court  feels  a  clear  and 
abiding  conviction  that  some  prejudicial  error  or  mistake  has 
been  committed.'  However,  his  findings  need  not  be  wholly 
unsupported  by  the  evidence  to  justify  the  court  in  modifying  or 
setting  aside  the  report.^ 

4.  Hearing  Additional  Evidence.  —  On  the  hearing  of  exceptions 
to  the  master's  report  the  court  reviews  the  evidence  reported  by 
the  master,  and  no  additional  evidence  will  be  heard ;  *  unless,  it 
would  seem,  in  exceptional  cases  where  good  reasons  are  shown 
both  for  the  introduction  of  additional  evidence  and  why  such 
evidence  was  not  offered  before  the  master.* 

XVn.  Objections  to  and  Seview  of  Sefebee's  PBOCEEDnres  — 
1,  Objections  Daring  Trial  Before  Seferee.  —  Where  a  referee  is 
ordered  to  try  and  determine  all  the  issues,  the  trial  before  him  is 
conducted  in  the  same  manner  as  before  a  court,  and  if  he  errs  upon 
any  questions  of  practice  during  the  hearing,  a  party  aggrieved 
by  his  errors  must  make  objections  to  the  rulings  of  the  referee 
during  the  progress  of  the  trial  in  the  same  manner  as  exceptions 
are  taken  in  a  trial  before  a  court,  and  must  have  such  objections 
embodied  in  the  report  or  incorporated  in  a  bill  of  exceptions,  or 

1,  Kimberly  v.  Arms,  129  U.  S.  512,  R.  Co.,  57  Fed.   Rep.  441;  Medler  v. 

which  case  wasrtV^rfwilh  approval  in  Albuquerque    Hotel,    etc..   Co.,  6   N. 

Philadelphia  Third  Nat.   Bank  v,  Na-  Mex.  331,  in  which  latter  case  the  court 

tional   Bank,   86  Fed.   Rep.   852.     See  cited  Sinnickson  v.  Bruere,  9  N.  J.  Eq. 

also  Central  Trust  Co.  v.  Wabash,  etc.,  659;  Izard  v,  Bodine,  9  N.  J.  Eq.  309; 

R.  Co.,  57  Fed.  Rep.  441.  holding  that  McDaniels   v.    Harbour,   43    Vt.    460; 

the  conclusions  of  the  master  are  not  to  Bridges  v.  Sheldon,  7  Fed.  Rep.  17,  and 

be  set  aside  or  modified   unless  there  In  re  Murray,  13  Fed.  Rep.  550. 

clearly  appears  to  have  been  error  or  4.  Central  Trust  Co.  v,  Wabash,  etc., 

mistake  on  his  part.  R.  Co.,  57  Fed.  Rep.  441. 

8.  2  Barton's  Ch.  Pr.,  p.  655,  §  202,  5.  Smith  v.  Billings,  63  111.  App.  77, 

4  Minor's  Inst.,  p.  1503,  which  author!-  in   which  case  the  court  cited  Cox  v, 

ties  were  cited  in  Holt  v.  Taylor.  43  W.  Pierce,  120  III.  556,  and  Gould  v.  Elgin 

Va.  153;  Ennesser  v,  Hudek,  169  III.  City   Banking  Co.,   36  III.  App.  390; 

494,  wherein  it  was  declared  that  the  Schumann   v,    Helberg,   62   III.    App. 

court  may  modify  or  reject  the  report  218;  Allison  v.  Perry,  130  111.  9:  State 

if  it  is  against    the  clear   weight  of  Bank  v.  Rose,  2  Strobh.  Eq.  (S.  Car.) 

the  evidence;     Medler  v,  Albuquerque  90;  Central  Trust  Co.  v.  Georgia  Pac. 

Hotel,  etc.,  Co.,  6  N.  Mex.  331;  Reger  R.  Co.,  83  Fed.  Rep.  386,  in  which  last 

V.  O'Neal,  33  W.  Va.  159;  Holt  v.  Holt,  case  the  court  cited  Central  Trust  Co. 

37  W.  Va.  305;  Troy  Iron,  etc.,  Factory  v.  Richmond,  etc.,  R.  Co.,  69  Fed.  Rep. 

V.  Corning,  6  Blatchf.  (U.  S.)332;  Cen-  761,  and  Clyde  v.  Richmond,  etc.,  R, 

tral  Trust  Co.  v.  Wabash,  etc.,  R.  Co.,  Co.,  59  Fed.  Rep.  394.     See  also  Sands 

57  Fed.  Rep.  441.  v.  Greeley,  83  Fed.  Rep.  772. 

8.  Central  Trust  Co.  z/.  Wabash,  etc.,  6.  Whiteside  v.  Pulliam,  25  111.  285. 
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Otherwise  properly  certified  to  by  the  referee,  otherwise  no  avail 
can  afterwards  be  taken  of  such  errors.*  Unless  such  objections 
are  taken  before  the  referee  a  party  cannot  avail  himself  of  them 
by  excepting  to  the  report.* 

Objections  to  FinsI  Conclusions  of  Law  or  Fact.  —  However,  when  the 
alleged  error  consists  in  the  final  conclusions  of  law  or  fact  found 
by  the  referee,  no  objection  need  be  urged  before  the  referee,  but 
the  proper  course  is  to  except  to  the  report  or  move  to  set  it  aside, 
or  to  move  for  a  new  trial.* 

1.  California,  —  Tyson    v.    Wells,    2  have   taken  on   the  trial.     Dainese  v. 

Cal.  122;  Phelps  v.  Peabody,  yCal.  53;  Allen,  36  N.  Y.  Super.  Ct.  98,  14  Abb. 

Grayson  v.  Guild,  4  Cal.  125;  Branger  Pr.  N.  S.  (N.  Y.)363,  in  which  case  the 

V,  Chevalier,  9  Cal.  353.  court   cited   Brewer    v.   Isish.    (Supm. 

Maine,  —  Bucksport  v.  Buck,  89  Me.  Ct,  Gen.  T.)  12  How.  Pr.  (N.  Y.)482. 

320;  Patten  v,  Hunnewell,  S  Me.  19.  Olijections  to  Admissibili^  of  ETidenee. 

Michigan,  —  Abbott  v.  Mathews,  26  —  Unless  it  is  made  on  the  trial,  an 

Mich.  176.  objection  to  the   admissibility   of  evi- 

Nebraska.  —  Light   v,    Kennard,    11  dence  is  waived.     Voorhis  ?\  Voorhis, 

Neb.  129.  50  Barb.  (N.  Y.)ii9;  Olivers,  Bennett, 

New  York,  —  Brewer  z/.  Isish,  (Supm.  65  N.  Y.  559. 

Ct.  Gen.  T.)  12  How.  Pr.  (N.  Y.)  481;  2.  Gibson  v.  Stetzer.  3  Hun  (N.  Y.) 

Johnson    v.    Whitlock,   (Ct.   App.)   12  539,  in  which  case  the  party  sought  to 

How.    Pr.    (N.   Y.)   571:    Tremain    v.  raise  the  objection  that  the  referee  had 

Rider.  (Supm.    Ct.   Gen.  T.)  13  How.  allowed  evidence  to  be  admitted,  the 

Pr.  (N.   Y.)  148;  Gibson  v.  Stetzer,  3  admission  of  which   was  not  justified 

Hun  (N.  Y.)  539;  Cowen  V.  West  Troy,  by    the    pleadings.     The    court   said: 

43  Barb.  (N.  Y.)  48.     See  also  Graham  **  An  exception  to  a  finding  in  the  rc- 

V.  Chrystal,  (Ct.  App.)  37  How.  Pr.  (N.  port  of  the  referee  will  not  suffice  to 

Y.)    279;    Van    Derveer  v.   Wright,   6  raise    a    question    of    this    character. 

Barb.  (N.  Y.)  547;  Voorhis  v.  Voorhis,  Such  an  objection   must   be   made  at 

50  Barb.  (N.  Y.)  119;  Union  Mfg.  Co.  the   trial,   either   to    the    evidence  as 

V.  Byington,  i  Hun  (N,  Y.)  44;  Oliver  offered,  or  at  the  close  of  the  plaintiff's 

V,  Bennett,  65  N.  Y.  559.  case,   or  at  the  close  of  the  evidence. 

North  Dakota.  —  Illstad  v.  Anderson,  After  the  evidence  has  been  received 

2  N.  Dak.  167.  without    objection,   and   the   question 

Oregon,  —  State  z/.  G rover,  10  Oregon  submitted  without  objection,  it  is  too 

66.  lale  to  make  the  objection  in  exceptions 

Pennsylvania.  —  Southern  Maryland  filed  to  the  report  of  the  referee."    See 

R.  Co.  V.  Moyer,    125   Pa.  St.   506.  in  also  to  the  same  effect  Illstad  v.  Ander- 

which  case  it  was  said:  *'  In  cases  sub-  son,  2  N.  Dak.  167. 

mitted  to  a  referee  he  has  exclusive  Formal  ExceptionB  to  Beport  Unaeoei- 

jurisdiction  to  bear  and  pass  upon  ex-  iary.  —  In   Cowen    v.    West  Troy,  43 

ceptions  to  his  report,  just  as  the  judge  Barb.  (N.  Y.)  48,  it  was  said:  "  When 

has  in  cases  submitted  to  the  decision  the   party  relies   upon   erroneous  de- 

of  the  court.     If  either  party  is  dissatis-  cisions  made  upon  the  trial,  it  is  not 

fied  with  the  rulings  thereon,  he  should  necessary  to  make  and  serve  formal 

request  that  an  exception  be  noted.     If  exceptions  to  the  report  of  the  referee." 

he  neglects  to  do  so,  he  should  be  con-  But  see  contra^  Graham  v.   Stiles,  38 

sidered   as   having  acquiesced  in  the  Vt.  578,  wherein  it  was  held  that  the 

decision.'*  defendant,  in  addition  to  objecting  be- 

Tho  Kew  York  Statute  providing  that  fore  the  referee  to  the  admission  of  evi- 

exceptions  to  the  referee's  decision  may  dence,  should  have  filed  exceptions  to 

be  taken  within  ten  days  after  notice  the  report  based  on  such  alleged  error, 

of  the  judgment  does  not  contemplate  and  interposed  it  by  way  of  objection 

that  a  party  after  the  report  has  been  to  the  acceptance  of  the  report  or  by 

filed  may  except  to  the  decision  made  motion  to  set  aside  or  recommit  the 

on  the  trial  in  relation  to  the  reception  report. 

or  rejection  of  evidence  or  that  he  may  S.  Branger  v.  Chevalier,  9  Cal.  353. 

*ake   any   exception    which    he  might  See  also  as  to  distinction  between  ex- 
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2.  Proceedings  upon  Filing  Beport  of  fieferee  -*  a.  In  General. 
—  In  the  various  states  the  methods  of  procedure  upon  the  com- 
ing in  of  a  referee's  report  vary,  and  depend  upon  the  nature  of  the 
reference,  whether  it  is  to  hear  and  report  the  evidence  or  to  try 
the  whole  issues,  and  depend  also  upon  statutory  provisions  and 
rules  of  court.  In  some  states  confirmation  of  the  report  by  the 
court  which  ordered  the  reference  is  necessary,  and  the  report  is 
reviewable  by  the  court  upon  objections  or  exceptions  being 
made  thereto  or  upon  a  motion  to  recommit  the  report  or  to 
set  it  aside.^ 

ceptions  taken  during  the  progress  of  may  move  the  court  for  judgment  on 

the  trial  and  after  the  report  has  been  the  report,  and  that  if  no  sufficient  cause 

filed   respectively,   Tremain  v.  Rider,  be   shown    to   the   contrary   judgment 

(Supm.  Ct.  Gen.  T.)  13  How.  Pr.  (N.  Y.)  shall  be  rendered  thereon  in  lilce  man- 

148;  Brewer  v.  Isish,  (Supm.  Ct.  Gen.  ner  and  with  like  force  and  effect*as 

T.)  12  How.  Pr.  (N.  v.)  481;  Johnson  if  rendered  upon  the  verdict  of  a  jury. 

V,  Whitlock,  (Ct.  App.)  12  How.  Pr.  (N.  McCutchen  v.  McCutchen,  141  Ind.  697, 

Y.)  $71.  holding  that  erroneous  conclusions  of 

Szoeptloiit  for  FurpOM  of  Appeal.  —  As  law  by  a  referee  must  be  taken   ad- 

to  the  necessity  of  filing  exceptions  to  vantage  of  by  exceptions  thereto,  and 

the  report  for  the  purpose  of  having  that  a  motion  to  modify  such  conclu- 

errors  of  law  committed  by  the  referee  sions  will  not  be  entertained.     See  also 

reviewed  on  appeal,  see  infra^  XIX.  2.  Roush  v,  Emerick,  80  Ind.  551;  Way  v. 

b.  To  Referee  s  Report,  Fravel.  61  Ind.  162;  Royal  v,  Baer,  17 

1.  Colorado.  —  Little    Pittsburg  Con-  Ind.  332;  Ware  v.  Adams,  12  Ind.  359; 

sol.   Min.  Co.  V.  Little  Chief  Consol.  Indiana  Cent.    R.   Co.   v.   Bradley,   7 

Min.  Co.,  II  Colo.  223,  in  which  case  Ind.  49. 

exceptions  were  filed  to  the  report  and  Iowa.  —  An  not.   Code   1897,   §  3742, 

a  motion  was  made  to  vacate  the  re-  requires  the  referee  to  sign  any  true 

port,  and  the  case  was  retried  upon  the  bill  of  exceptions  and  return  the  same 

evidence  reported.  with  his  report.      White  v.  Hampton, 

Florida. —  Marshall  v,  Bumby,  25  Fla.  10  Iowa  238.  See  also  Doyle  v.  Reilly, 
619,  in  which  case  the  referee  rendered  18  Iowa  108,  holding  that  when  the  re- 
findings  and  gave  judgment  for  the  port  is  uncertain  and  defective  it  should 
plaintiff,  and  the  defendant  moved  for  be  set  aside  on  motion;  Edwards  v, 
a  new  trial.  Cottrell,   43   Iowa     194;     Washington 

Georgia.  —  Code    1895,   §  4589,   pro-  County  v,  Jones,  45  Iowa  260,  holding 

vides  that  either  party  may  file  excep-  that  errors  in  the  referee's  conclusions 

tions,  section  4594  provides  that  excep-  of  law  may  be  taken  advantage  of  by 

tions  of  law  shall  be  for  the  exclusive  motion   to  set  aside  the  report  or  by 

consideration  of  the  judge,  and  section  exceptions  filed  upon  the  coming  in  of 

4595   provides  that  exceptions  of  fact  the  report;  Smith  v.  Harlan,  49  Iowa 

shall  be  passed  upon  by  a  jury  as  other  loi;    Sage  v.    Nichols,    51    Iowa    44; 

issues  of  fact.     Culver  v.  Hood,  97  Ga.  Bauder    r.    Hinckley,    60    Iowa    185; 

550,    Mackenzie  v,   Flannery,   90  Ga.  Hodgin  v,  Toler,  70  Iowa  21;  Bolton 

590;  Mason  v.  Roads,  etc.,  Com'rs,  104  v.  Kitsman,  80  Iowa 343;  /«r<r  Malvin, 

Ga.  35;  Kennedy  v.  Brand,  95  Ga.  539;  93  Iowa  169. 

PouUain  2/.  Brown,  80  Ga.  27.  Kansas.  —  2   Gen.   Stat.,   g  303,  pro- 

niinois.  —  3  Starr  &  C.  Annot.  Stat.,  vides  that  the  decisions  of  referees  may 

P-  3363,  %  I,  provides  that  either  party  be  excepted  to  and  reviewed.     Owen  v, 

may  except  to  the  report  and  have  his  Owen,  9  Kan.  91;  De  Long  v.  Stahl,  13 

exceptions  heard  and  determined    by  Kan.  558;   Jones  v.   Franks,  33  Kan. 

the  court.     Pardridge  z/.  Ryan,  134  111.  497;    Chandlers.  Dye,   37   Kan.    765; 

247;  St.  Louis  Nat.  Stock  Yards  v.  Him-  Davis  v,  Finney,  37  Kan.  165:  McMul- 

rod,  88  111.  410;  Lee  v.  Abrams,  12  111.  len    r.   Schermerhorn,   48    Kan.    739; 

Til;  Morey  v.  Warrior  Mower  Co.,  90  Walker  ».  Hosack,  56  Kan.  468. 

III.  307.  Maine.  —  It  is  the  practice  where  a 

.  Indiana.  —  Horner's      Annot.     Stat,  reference  is  made  under  a  rule  of  court 

1896,  §  854,  provides  that  either  party  to  offer  objections  when  the  report  is 
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b.  Presumptions  in  Favor  of  Report.  —  All  reasonable 

offered  for  acceptance,  but  the  general  See  also  Griffin  v,  Jorgenson,  22  Minn* 
rule  established  is  that  the  authority  of  93,  in  which  case  a  judgment  entered 
the  referee  extends  to,  and,  in  the  ab-  on  the  report  of  a  referee  was  set  aside; 
sence  of  any  improper  motive  on  his  Cooper  v.  Breckenridge«  11  Minn.  341 
part,  his  direct  unconditional  award  is  holding  that  on  appeal  upon  a  state- 
conclusive  of,  all  questions  of  law  and  ment  of  the  case  the  court  can  review 
fact  involved.  Prison  v.  De  Peiffer,  83  the  findings  of  fact  without  any  motion 
Me.  71,  in  which  case  the  court  cited  for  a  new  trial  in  the  court  below. 
Mitchell  v.Dockray,  63  Me.  82;  Hagar  Missouri.  —  Rev.  Stat.  Mo.  1889. 
V.  New  England  Mut.  Marine  Ins.  Co.,  §§  2154,  2155,  provides  that  exceptions 
63  Me.  502;  Morse  r.  Morse,  62  Me.  443;  may  be  made  in  writing,  and  that  if 
Hall  z'.  Decker,  51  Me.  31;  and  Brown  they  are  sustained  the  matter  may 
V.  Clay,  31  Me.  518.  See  also  Bucks-  again  be  referred  with  instructions  if 
port  tr.  Buck,  89  Me.  330.  necessary;    but   if   the   report   is  con- 

Haasaehusotts.  —  The  court  is  author-  firmed  by  the  court  judgment  shall  be 

ized  by  Pub.  Stat.  1882,  c.  159,  §  54,  to  rendered   as   upon  a    special  verdict, 

recommit  the   report    for  revision   or  Malony  v,   Missouri  Pac.   R.  Co.,  122 

further  examination.     Packard  v.  Rey-  Mo.  106,   holding  that  exceptions  are 

nolds,  100  Mass.  153,  in  which  case  it  filed  for  the  purpose  of  calling  upon  the 

was  held  that  a  motion  to  recommit  the  trial  court  to  review  the  rulings  of  the 

report  is  addressed   to  the  discretion  referee;    State   v.    Hurlstone,   92   Mo. 

of  the  court.     See  also  Shearman  v,  327;  Hill  v,  Bailey,  8  Mo.  App.  85.  76 

Akins,  4  Pick.  (Mass.)  283.     Questions  Mo.  454;    Pomeroy  v.  Benton,  77  Mo. 

in  regard  to  the  admission  of  evidence  64;  Moniteau  Nat.  Bank  v.  Miller,  73 

cannot  be  raised  by  objecting  at  the  Mo.   187;    Goetz  v.  Piel,  26  Mo.  App. 

trial  to  the  allowance  of  the  report,  but  634;  McPike  v.  McPike,  iii  Mo.  216; 

must  be  raised  by  a  motion  to  recom-  Dallas  v.   Brown,   60  Mo.   App.  493; 

mit  the  report  for  amendment  before  Gaston  v.  Kellogg,  91  Mo.  104;  Singer 

trial.     Collins  v,  Wickwire,  162  Mass.  Mfg.  Co.  v.  Givens,  35  Mo.  App.  602; 

143,    in    which    case    the    court    cited  Wentzville  Tobacco  Co.  v.  Walker,  123 

Eagan  v,  Luby,  133  Mass.  543;  Briggs  Mo.  662;  Carnth-Byrnes  Hardware  Co. 

V,   Gil  man,    127    Mass.    530;     Fair    v,  v.  Wolter,  91  Mo.  484. 

Manhattan  Ins.  Co.,  112  Mass.  330;  and  In  Hill  v,  Bailey,  8  Mo.  App.  8$,  it 

Kendall  v.  May,  10  Allen  (Mass.)  59.  was  held  that  where  no  objection  was 

Michigan.  —  How.  Annot.  Stat.  1882,  offered  against  testimony  at  the  time  of 

§§  7382,  7383,  provides  that  parties  may  its  introduction  before  the  referee,  ob* 

except  to  the  report,  and  that  the  cir-  jections  raised  upon  exceptions  to  the 

cuit  court  may  confirm  or  set  aside  such  referee's  report  came  too  late.     Gtittg 

report  in  whole  or  in  part,  and  in  its  Waldo  v.  Russell,  5  Mo.  387;  Hannibal, 

discretion  refer  (he  case  back  to  the  etc.,   R.   Co.   v.    Moore,    37   Mo.   338; 

referees  or  enter  judgment    thereon.  Powers  v.  Allen,  14  Mo.  367;  and  Shaler 

Bryant     v.    Hendee,    40    Mich.     543;  v.  Van  Wormer,  33  Mo.  386. 

Weirich  v.  Cook,  39  Mich.  134;  Rice  v.  Montana.  —  Code     Civ.     Pro.     1895. 

Benedict,  18  Mich.  75;  Smith  v.  War-  §  1361,  provides  that  the  court  may 

ner,  14  Mich.  159;  Amboy,  etc.,  R.  Co.  confirm,  change,  modify,  or  set  aside 

V.  Byerly,  13  Mich.  439.  the  report,   and   if   necessary  appoint 

Minnooota.  —  Stat.  1894,  g  5394,  pro-  new  referees.  Bradshaw  v.  Morse,.  20 
vides  that  when  the  reference  is  to  Mont.  214,  in  which  case  objections 
report  the  facts  and  findings  by  the  were  filed  to  the  report,  and  a  motion 
referee  or  a  decision  or  a  judgment  was  made  to  correct  the  referee's  find- 
rendered  upon  his  findings,  it  may  be  ings  of  fact  and  conclusions  of  law. 
set  aside  and  a  new  trial  granted.  In  Kehraska.  —  Code  Civ.  Pro.,  g§  301, 
Califf  V.  Hillhouse,  3  Minn.  311,  it  was  303,  provides  that  exceptions  may  be 
held  that  when  the  report  of  a  referee  taken  to  any  order  or  decision  made  by 
omits  to  state  his  findings  of  fact  and  referees,  and  returned  with  their  report 
conclusions  of  law  separately,  a  motion  to  the  court,  and  that  the  decision  may 
should  be  made  for  an  order  sending  be  reviewed.  Grotte  v.  Nagle,  50  Neb. 
the  report  back  to  the  referee  for  cor-  363;  School  Dist.  No.  i  v.  Bishop,  46 
rcction,  and  not  for  an  order  vacating  Neb.  850;  State  v.  Graham,  M%  Neb.  68. 
the  report  and  granting  a  now  trial.  Korth  CaToHia.  —  MilUr  v.  Groomc 
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intendments  are  made  in  support  of  the  conclusions  of  the  referee, 

109  N.  Car.  148,  wherein  it  was  held  Sontii  Dakota.  —  When  a  referee  is  ap- 

that  either  party  under  the  statute  has  pointed  with  power  to  hear  and  deter- 

the  right  to  file  exceptions,  appeal,  and  mine  all  the  issues  of  fact,  objections 

have    the     report     reviewed    by    the  may  be  made  to  his  report  before  judg- 

superior  court,  and  that  it  is  the  duty  ment.     Betts  r.  Letcher,  i  S.  Dak.  182. 

of  the  court  to  set  aside,  modify,  or  con-  See  also  Kent  v.  Dakota  F.  &  M.  Ins. 

firm  the  report  according  to  its  judg-  Co.,  2  S.  Dak.  300. 

ment.     See  also  Shields  v.  McNeill,  118  Texas.  —  Rev.  Stat.  1875  provides  that 

N.  Car.  590,  in  which  case  it  was  held  the  report  may  be  admitted  in  evidence 

that  it  was  discretionary  with  the  judge  on  the  trial,  but  may  be  contradicted 

whether  he  would  hear  and  consider  by  evidence  from  either  party  where 

exceptions  which  were  filed  within  the  exceptions  to  such   report  or  to  any 

time  allowed;  Chard  v.  Warren,  122  N.  items  thereof  have  been  filed  before  the 

Car.  75;  Green  z/.  Casilcbury,  70  N.  Car.  trial;  and  it  is  held  that  the  statute 

20;  Tilley  v.  Bivens,  no  N.  Car.  343;  contemplates  that  the  parties  shall  not 

Sharpe   v.   Eliason,    116  N.   Car.  665;  be  deprived  by  the  reference  of  their 

Shields     v,     McNeill,     118     N.     Car.  right  to  a  trial  by  jury  as  to  items  or 

590;  Delafield  v.  Lewis  Mercer  Constr.  findings  of   fact  to  which  the  parties 

Co.,  118  N.  Car.  105;  Keystone  Driller  except.     Hill  v.  Dons,  (Tex.  Civ.  App. 

Co.  V.  Worlh,  118  N.  Car.  746;  McNeill  1896)  37  S.  W.   Rep.  638;  Hamm  v.  J. 

V,  Hodges,  105  N.  Car.  52;  Johnson  v.  ^tone,  etc..  Live  Stock  Co.,   18  Tex. 

LoftJn,    III    N.    Car.    319;    Wilson   v.  Civ.  App.  241;    Moore  v.  Waco  Bldg. 

Featherstone,  120  N.  Car.  446.  Assoc.,  (Tex.  Civ.  App.  1898)  45  S.  W. 

Korth    Dakota.  —  When    the  case   is  Rep.  974,  9  Tex.  Civ.  App.  404;  Bupp 

before  the  court  on  application  to  con-  v,   O'Connor,    i   Tex.  Civ,  App.  328; 

firm  the  referee's  report  and  for  judg-  Kempner  v.  Galveston  County,  76  Tex. 

ment,  exceptions  to  the  referee's  rulings  457;     Richie    v.   Levy,   69    Tex.    138; 

may  be  taken.     lUstad  v.  Anderson,  2  Dwyer  v,  Kalteyer,  68  Tex.  554;  Ken- 

N.  Dak.  167,  in  which  case  there  was  a  dall  v.  Hackworth,  66  Tex.  499;  Boggs 

reference  of  all  the  issues.  v.  State,  46  Tex.  10;  Mussina  r.  Shep- 

Oklahoxna.  —  Burchett    v,    Hamil,    5  herd,  44  Tex.  623:  Pfeiffer  v,  Maltby, 

Okla   300,  holding  that  on  a  motion  to  38  Tex.   523;  Richie  z\  Levy,  69  Tex. 

confirm  the  report  where  no  exceptions  138;    Cameron  v.  Decatur   First  Nat. 

have  been  filed  the  facts  must  be  taken  Bank,  4  Tex.  Civ.  App.  309;  Hunt  v, 

as  found  by  the  referee.  Ullibari,  (Tex.  Civ.  App.  1896)35  S.  W. 

Pennsylvania.  —  Burke's    Estate,    144  Rep.  298. 

Pa.   St.  190,  in  which  case  exceptions  Vermont.  —  Rev.  Laws  1880,  §§  985, 

were  filed  to  the  auditor's  report,  and  986,   provides  that  on  a  reference  by 

it  was  held  that  they  were  insufficient  consent  the  report  may  be  allowed  and 

because  they  did  not  distinctly  question  accepted  by  the  court  unless  cause  is 

the  correctness  of  his  findings  of  fact  shown  to  the  contrary,  and  if  it  is  not 

or  conclusions  therefrom.     See  also  In  allowed  and  accepted  the  parties  may 

rf  Emig,  186  Pa.   St.  409;  Lindsay  v,  again  refer  the  cause;  and  section  992 

Way  mart  Water  Co.,  4  Pa.  Dist.  765.  provides  that  on  a  reference  in  a  jus- 

Voluntary  Reference.  —  Where  a  vol-  tice's  court  the  report  shall  be  conclu- 

untary  reference  is  made   under  Act  sive  between  the  parties  and  that  judg- 

Tune  16,  1836,  the  report  of  the  referee  ment  may  be  rendered  thereon.     See 

is   final   and   conclusive    except  as   to  also  Potter  v,  Thompson,  64  Vt.  427, 

clerical  or  manifest  and  unquestionable  holding  that  the  court  may  in  its  dis- 

mistake,   so  obvious  as  to  be  plain  to  cretion  allow  exceptions  to  be  filed  at 

the  referee  at  once   on  being  pointed  any  time  before  judgment  upon  the  re- 

oul.     Reynolds  v.    Creveling,   177  Pa.  port;  Manning  v.  Leighton,  66  Vi.  56; 

St.  267.  Willey  v,  Laraway,  64  Vt.  559;  Walton 

South  Oarolina.  —  Where  a  reference  v.  Walton,  63  Vt.  513. 

of  all  the   issues  is  made  by  consent,  See  further  Graham  v.  Stiles,  38  Vt. 

the  findings  of  fact  as  well  as  of  law  578,  in  which  case  it  was  insisted  that 

made  by  the  referee  may  be  affirmed,  the  referee  erred  in  admitting  certain 

modified,  or  reversed  by  the  circuit  court  evidence  which  the  report  showed  was 

upon   exceptions  to  the  report.     Greg-  objected  to  by  the  defendant,  and  the 

%xy  V,  Cohen,  50  S.  Car.  502.  court  declared  that  if  the  defendant 
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and  it  is  incumbent  upon  the  party  complaining  to  show  error.* 

c.  Necessity  to  Object  to  Report. — According  to  the 

wished  to  avail  himself  of  this  objec-  In  MiiaiBfippi,    when  a  reference  is 

tion  he  should  have  filed  exceptions  to  made  by  consent  in  the  absence  of  any 

the  report  based  on  this  alleged  error  showing  of  fraud,  the  referee's  conclu- 

and  interposed  it  by  way  of  objection  sionsof  law  and  fact  are  not  subject  to 

to  the  acceptance  of  the  report,  or  by  review.     Anding  v.  Levy,  60  Miss.  487, 

motion  10  set  aside  or  recommit  the  re-  in  which  case  it  was  held  that  the  court 

port.  could  not  compel  the  referees  to  return 

Washington.  —  Ballinger's  Codes    &  the  evidence  adduced  before  them  as 

Statutes,  g§  5040,  5041,  provides  that  a  part  of  their  report, 

either  party  may  within  the  time  pre-  InKewYorkfin  which  state  references 

scribed   by   the   rules  of  court  or  by  are  frequently  made  to  hear  and  dcter- 

special  order  move  to  set  aside  there-  mine  the  whole  issue  with  a  view  to 

port,  or  have  judgment  thereon,  or  have  the  entry  of  judgment  upon  the  report 

such  order  or  proceeding  as  the  nature  as  of  course,   when  a  reference  is  so 

of  the  case  may  require,  and  that  the  ordered  exceptions  are  taken   merely 

court  may  affirm  or  set  aside  the  re-  for  the  purpose  of  a  review  on  appeal, 

port,  either  in  whole  or  in  part.     See  As  to  such  exceptions,  see  infra^  XIX. 

Tacoma   Grocery   Co.   v,    Draham,    8  2.  b.   To  Refereis  Report, 

Wash.  263 ;  Wheeler  v.  Ralph,  4  Wash.  Seasons  for  Allowing  Opportunity  to  Ez- 

617;  KingCounty  v.  Hill,  i  Wash.  404;  eept.  —  In  Atwood  v,  York,  4  N.  H.  50, 

Park  V.  Mighell,  7  Wash.  304.  Richardson,   C.     J.,    said:     "  As    the 

Wisconsin.  —  Sanb.  &  B.  Annot.  Stat,  referees  may  mistake  the  law,  in  cases 
1898,  §  2865,  provides  that  the  circuit  where  they  intend  to  be  governed  in 
court  may  review  the  report,  and  on  their  decision  by  it,  or  may  proceed  to 
motion  enter  judgment  thereon,  or  set  a  hearing  without  having  given  to  the 
aside,  alter,  or  modify  the  same  and  parties  due  notice  of  the  time  and  place, 
enter  judgment  upon  the  same  so  altered  or  be  guilty  of  corruption  or  other  mis- 
or  modified.  Dinsmore  v.  Smith,  17  conduct,  which  would  constitute  a  legal 
Wis.  20.  See  also  Fairbanks  t/.  Holiiday,  objection  to  their  award,  natural  justice 
59  Wis.  77,  holding  that  the  court  may  requires  that  the  parties  should  have 
vacate  the  referee's  report  and  direct  a  an  opportunity  to  be  heard  in  every 
trial  before  the  court  when  the  court  case,  before  any  judgment  is  rendered 
is  unable  to  determine  whether  facts  upon  the  report." 
found  by  the  referee  are  established  by  Exooptions  IK)  Not  Dispense  with  Kotion 
the  evidence;  McDonnell  z^.  Schricker,  for  a  New  Trial.  —  Where  by  statute  a 
44  Wis.  327,  holding  that  objections  motion  for  a  new  trial  is  required  in 
made  before  the  referee  must  be  re-  order  to  justify  objections  for  appeal, 
newed  in  the  court  on  motion  to  con-  exceptions  to  the  report  of  the  referee 
firm.  See  further  Hinz  v.  Van  Dusen,  do  not  take  the  place  of  a  motion  for  a 
95  Wis.  503;  Lemke  v.  Daegling,  52  new  trial.  State  v.  Hurlstone,  92  Mo. 
Wis.  498;  Holendyke  v.  Newton,  50  327,  in  which  case  the  court  said: 
Wis.  635;  Bannister  z/.  Patty,  35  Wis.  **  The  exceptions  to  the  report  of  the 
2T5,  holding  that  the  circuit  court  may  referee  are  filed  for  the  purpose  of  call- 
amend  the  report;  Learmonth  v.  ing  upon  the  trial  court  to  review  the 
Veeder.  11  Wis..  138,  holding  that  the  rulings  of  the  referee.  This  must  be 
circuit  court  may  modify  the  report  or  done  before  confirmation  and  judg- 
recommit  it;  Littlejohn  V.  Regents,  71  ment.  It  is  the  purpose  of  the  motion 
Wis,  437.  for  a  new  trial  to  give  the  trial  court 

In  C^Uifomia  it  has  been  held  that  an    opportunity    to    correct    its    own 

where  by  consent  a  reference  is  made  errors,  and  to  award  a  new  hearing,  if 

and  the  referees  are  ordered  to  report  that  be  necessary  to  correct  any  errors 

a  judgment,  on  the  filing  of  the  report  that  may  have  been   made.*'     Quoted 

judgment  may  be  entered  as  a  matter  with  approval  in  Maloney  v.  Missouri 

of  course,  and  that  the  only  mode  in  Pac.  R.  Co.,  122  Mo.  106.   See  also  State 

which  a  party  can  make  objections  is  v,  Burckhartt,  83  Mo.  430. 

by  moving  to  set  aside  the  judgment  1,  Mackenzie   v,    Flannery,   90   Ga. 

as  on  amotion  for  a  new  trial.     Sloan  t/.  590:  Bates  v.  Sabin,  64  Vl.  511;  Potter 

Smith,  3  Cal.  406.     See  also  Russell  v,  r.   Thompson,   64  Vt.    427.     See  also 

Elliott,  2  Cal.  246:    Headley  v.  Reed,  Bradstreet  v.  Royalton  Bank,  42  Vt. 

2  Cal.  322.  128;    Learned    v.   Bellows,   8  Vt.   79; 
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practice  of  the  various  states  upon  the  coming  in  of  the  report,  it 
is  necessary  to  except  to  it  or  to  make  a  motion  to  set  it  aside  or 
have  it  recommitted,  otherwise  it  is  proper  for  the  court  to  con- 
firm the  report  and  enter  judgment  in  accordance  with  the 
referee's  findings  ;  and  it  is  not  sufficient  merely  to  make  objec- 
tions before  the  referee  without  again  presenting  them  to  the 
court.'  And  it  has  been  held  that  even  where  the  judge  of  the 
court  acts  as  referee,  the  filing  of  exceptions  to  the  report  is  a 
ceremony  that  must  be  gone  through  with.* 

Where  the  Referee  Is  Ordered  to  Take  ETidence  and  Report  the  Facts  together 
with  his  opinion  thereon  it  has  been  held  in  Neiv  York  that  the 
report  is  merely  advisory,  and  that  the  court  may  in  its  discretion 
modify  or  disregard  the  report  notwithstanding  the  failure  of  the 
party  against  whom  the  referee  has  found  to  file  exceptions.' 

d.  What  Objections  May  Be  Taken.  —  It  has  been  held 
that  the  report  may  be  excepted  to  upon  the  ground  that  it  is 
not  sufficient  in  form  to  support  a  judgment,*  or  that  incompetent 

Thompson  v,  Warner,  62  Vt.  186;  2.  Dinsraore  v.  Smith,  17  Wis,  20. 
Martin  v.  Wells,  43  Vt.  428;  White  v,  8.  Ward  v.  Ward,  (N.  Y.  Super.  Ct. 
White,  21  Vt.  250.  Spec.  T.)  29  Abb.  N.  Cas.  (N.  Y.)  256,  in 
1.  McCutchen  v.  McCiitchen,  141  which  case  the  court  r//^^  Wiilson,  etc., 
Ind.  697;  Bucksport  z/.  Buck,  89  Me.  Co.  v.  Schorpp,  (Supm.Ct.  Gen.  T.)4i  N. 
320,  which  case  was  decided  under  a  Y.  St.  Rep.  471;  Marshall  v.  Mecch,  51  N. 
ruleof  court  requiring  objections  to  the  Y.  140;  and  Martin  v.  Hodges,  45  Hun 
report  to  be  made  in  writing  and  filed  (N.  Y.)  38.  See  also  Doremus  v.  Dore- 
with  the  clerk,  and  that  only  such  ob-  mus,  76  Hun  (N.  Y.)337,  in  which  case 
jections  shall  be  considered  by  the  the  courtsaid:  *' As  correctly  stated  in 
court;  Carew  s/.  Stubbs,  161  Mass.  294,  Atty.-Gen.  v.  Continental  L.  Ins.  Co., 
in  which  case  the  court  cited  Paddock  (Supm.  Ct.  Spec.  T.)  64  How.  Pr.  (N. 
V.  Commercial  Ins.  Co.,  104  Mass.  521,  Y.)  93:  *  The  30th  rule  of  the  court  as 
and  Heebner  v.  Eagle  Ins.  Co.,  10  Gray  to  the  necessity  of  filing  exceptions  to 
(Mass.)  131;  Shields  7/.  McNeill,  118  N.  a  referee's  report  has  no  application  to 
Car.  590;  Chard  v.  Warren,  122  N.  a  reference  of  this  nature  and  char- 
Car.  75,  holding  that  a  finding  of  fact  acter.  It  is  only  to  a  reference  which 
to  which  no  exception  is  taken  should  empowers  a  referee  to  decide  questions 
be  approved;  Green  v.  Casdebury,  70  between  parties  that  the  rule  is  appli- 
N.  Car .  20;  Illstad  v.  Anderson,  2  N.  cable,  and  it  cannot  foreclose  the 
Dak.  167;  Burke's  Estate,  144  Pa.  St.  courtfrom  passingupon  matters  which 
190,  holding  that  unless  the  correctness  such   court  only  has   power  to  deter- 


t  >» 


of  the  findings  of  fact  is  distinctly  ques-  mine.' 

tioned,  the  court  cannot  be  expected  to  4.  Weirich  v.  Cook,  39  Mich.  134,  in 

notice    objections    thereto;     Betts    v,  which  case  no  action  of  the  referee  pre- 

Letcher,   i  S.   Dak.   182;    Cameron  v,  ceding  the  report  was  complained  of, 

Decatur  First  Nat.  Bank,  4  Tex.  Civ.  but  it  was  insufficient  because  it  con- 

App.  309;  Manning  v,  Leighton,  66  Vt.  tained   no  findings  of  fact.     See  also 

56,  holding  that  there  should  be  either  Amboy,  etc.,  R.  Co.  v.  Byerly,  13  Mich, 

an  exception  to  the  report  or  a  motion  439. 

to  recommit  it;  Willey  v.  Laraway,  64  ICiBtakes  or Omiiiioiis.  —  In  Messenger 

Vt.  559;  Walton  V.  Walton,  63  Vt.  513;  v.    Broom,   I   Pin.   (Wis.)  630,  it  was 

Tacoma  Grocery  Co.   z/.    Draham,    8  held  that  the  court  may  recommit  the 

Wash.  263;  Wheeler  v.  Ralph,  4  Wash,  report  for  the  correction  of  mistakes  or 

617;    Dinsmore  v.  Smith,  17   Wis.    20,  omissions. 

holding  that  it  is  proper  for  the  court  Uncertainty.  —  The    report    may    on 

to  enter  judgment  according  to  the  re-  motion  be  set  aside  because  it  is  so  un- 

port  if  no  objection  is  taken  thereto,  certain  that  it  is  impossible  to  ascer- 

and  the  report  warrants  the  judgment,  tain  therefrom  the  facts  governing  a 
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evidence  was  heard  by  the  referee.^ 

ObjeotionB  to  Findings  of  Pact.  —  As  to  the  review  of  the  evidence 
upon  which  a  referee  bases  his  findings  of  fact,  see  infra^  XVIL  3. 
Review  of  Evidence, 

material  issue  in  the  cause.     Doyle  v.  Attempt    to    Ejfect    Compromise, — A 

Reilly,  18  Iowa  108.  referee  should  not  go  to  either  pany 

Motion  to  Beconunit.  —  In  Korth  Caro-  and  attempt  to  bring  about  a  compro- 
lina  the  failure  of  the  referee  to  make  mise,  and  if  he  does  so  it  will  be  re- 
certain  6ndings  of  fact  is  not  a  ground  of  garded  as  such  misconduct  as  will 
exception,  but  is  a  ground  for  moving  vitiate  his  report.  Livermore  v,  Baia- 
to  recommit  the  report  with  instructions  bridge,  (Supm.  Ct.  Gen.  T.)  14  Abb.  Pr. 
to  find  the  facts  if  the  court  deems  them  N.  S.  (N.  Y.)  327,  44  How.  Pr.  (N.  Y.) 
material.  Tilley  v.  Bivens,  iioN.  Car.  357. 
343.  Objection    Waived,  —  In    Burrows  v. 

Erroneons  Conclnsiona  of  Law. — In  In-  Dickinson,  35  Hun  (N.  Y.)  492,  it  was 

diana  erroneous  conclusions  of  law  may  declared  by  Daniels,  J.,  that  miscon- 

be  taken  advantage  of  by  exceptions  duct  on  the  part  of  the  referee  known 

thereto;  "  they  must  be  objected  to  in  and  understood  during  the  progress  of 

the  same  way  such  conclusions  of  law  the  trial  will  not  authorize  setting  aside 

are  objected  to  in  a  special  finding  of  the  report  of  the  referee  on  the  modoa 

the  facts  with  conclusions  of  law  there-  of  a  party  who  after  the  discovery  of 

on  by  the  circuit  court.     Thar  cannot  the  fact  proceeds  with  the  trial.     Citing 

be  done  by  a  motion  to  modify  such  Fudickar  v.  Guardian  Mut.  L.  Ins.  Co.. 

conclusions."         McCutchen     v.     Mc-  62  N.   Y.  392;  Valiente  v.  Bryan,  (N. 

Cutchen,  141   Ind.  697,   in  which  case  Y.  City  Ct.   Gen.   T.)  66  How.  Pr.  (N. 

the  court  cited  Radabaugh  v.  Silvers,  Y.)302;  and  Carroll  v.  Luf kins,  29  Huo 

135   Ind.   605;    Nading  v,  Elliott,    137  (N.  Y.)  17. 

Ind.   261;    liremmerman  v,   Jennings,  1.  Mason  v,  Knox,  66  N.  H.  545,  in 

loi  Ind.  253;  and  Roush  v,  Emerick,  80  which  case  it  was  held  that  since  under 

Ind.  551.  Gen.  Laws  N.  H.,  c.  231,  referees  take 

Indeftniteneu  of  Beport. —  It  is  a  good  the  place  of  both  the  presiding  judge 
ground  of  exception  that  the  report  is  and  the  jury,  and  are  required  to  pro- 
vague  and  uncertain.  Sharpe  v.  Elia-  ceed  according  to  the  rules  of  law  and 
son,  116  N.  Car.  665.  the  practice  which  govern  jury  trials. 

Xisoondnct  of  Beferoo.  —  The  report  of  it  is  ground  for  setting  aside  the  report 

the  referee  will  be  set  aside  on  very  that  incompetent  evidence  was  heard, 

slight  proof  of  improper  relations  be-  and  that  it  is  not  proper  to  recommit 

tween    him    and    a    party    adversely  the  report  with  instructions  to  report 

affected  by  his  report,  and  any  indis-  whether  the  finding  was  based  on  such 

creet  action  on  his  part  from  which  in-  incompetent  evidence,  or  to  examine 

ferences  of  corruption  can  be  drawn  the  referees  in  court  as  witnesses  on 

will   be   sufficient  ground   for  setting  this  point.     See  also  Miller  v.  Groome, 

aside  the  report.     Rejgiolds  v.  Moore,  109  N.  Car.  148.     But  where  the  incom- 

I   N.  Y,  App.   Div.  lof ;  Fortunato  v,  petent  evidence  is  seasonably  ruled  out 

New    York,   (Supm.   Ct.    Spec.    T.)  23  and  disregarded,  its  temporary  admis- 

Misc.  (N.  Y.)  82.     See  also  Livermore  sion    is    not  a*   ground    of    exception, 

v.  Bainbridge,  (Supm.  Ct.  Spec.  T.)  44  Goodwin  v.  Scoit,  61  N.  H.  112. 

How.  Pr.  (N.  Y.)  357,  47  How.  Pr.  (N.  Oronnds  for  Setting  Aside  Verdict  of 

Y.)  350,  14  Abb.  Pr.   N.  S.  (N.  Y.)  227;  Jury.  —  In    New   Hampshire   an   error 

Stebbins  v.  Brown,  65  Barb.  (N.  Y.)  272;  which  would  be  cause  for  setting  aside 

Baird   v.    New   York,    74   N.   Y.    382;  the  verdict  of  a  jury,  if  the  action  had 

Leonard    v,    Mulry,    93    N.    Y.    392;  been  tried  before  a  jury,  will  have  the 

Roosa    V,    Saugerties,  etc..   Turnpike  same   effect  upon  a   referee's   report. 

Road  Co..  (Supm.  Ct.  Spec.  T.)  12  How.  Mason  v,  Knox,  66  N.  H.  545;  Free  v, 

Pr.    (N.   Y.)  297;     Dorlon    v.    Lewis,  Buckingham,  59  N.  H.  219. 

(Supm.  Ct.  Spec.  T.)  9  How.  Pr.  (N.  Denial    of    Opportunity   to    Introduce 

Y.)4;  Yale  f.  Gwinits,  (Supm.  Ct.  Spec,  Proofs.  —  In   Tacoma    Grocery  Co.  v. 

T.)  4  How.  Pr.  (N.  Y.)  253;  Burrows  v,  Draham.  8  Wash.  263,  it  was  intimated 

Dickinson,  35  Hun  (N.  Y.)  492;  Green  that  where  a  party  has  been  denied 

wood  V,  Marvin,  29  Hun  (N.  Y.)99;  an  opportunity  to  introduce  necessary 

Carroll  v,  Lufkins,  29  Hun  (N.  Y.)  17.  proofs  before  the  referee,  he  should  ask 
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e.  Time  of  Taking  Objections.  —  Exceptions  must  be  filed 

in  apt  time,  otherwise  they  can  be  allowed  only  as  a  matter  of 
discretion.^ 

WitMn  Time  Beqnired  by  Statute.  —  When  the  time  within  which 
exceptions  may  be  filed  is  fixed  by  statute,  they  must  be  filed 
within  such  time,  otherwise  the  court  in  its  discretion  may  refuse 
to  hear  or  consider  them  and  may  confirm  the  report.* 

Before  Conilrmation  of  Report  and  Judgment. —  Exceptions  to  the  report 
of  a  referee  must  be  filed  before  his  report  has  been  confirmed 
and  judgment  has  been  entered  thereon.' 

Exteniion  of  Time.  —  Where  the  court  gives  leave  to  file  exceptions 
on  or  before  a  certain  date,  the  court  may  in  its  discretion  extend 
the  time,*  and  also  when  the  time  is  prescribed  by  a  rule  of  court.* 

/.  Sufficiency  of  Objections  —  (i)  General  Requisites. — 

Exceptions  partake  of  the  nature  of  a  pleading  or  motion  in  the 

leave  to  introduce  the  same  upon  the  the  plaintiff,  the  defendant's  attorney 

hearing  after  the  filing  of  the  report.  may  be  compelled  to  accept  exceptions 

Harmlees  Error.  —  Though  errors  may  to  the  report  of  the  referee  and  a  no- 
have  been  committed  in  the  reception  tice  of  appeal  more  than  thirty  days 
or  rejection  of  evidence  in  an  equity  after  the  entry  of  the  judgment,  but 
case,  the  court  will  not  notice  them,  if  less  than  thirty  days  after  the  entry  of 
the  facts  found  are  sustained  by  un-  the  final  judgment.  Citing  2  Encyc.  of 
objectionable  evidence.  Southerland  v.  Pl.  and  Pr.  251 ;  Rankin  v.  Pine,  (Supm. 
Rose,  47  Barb.  (N.  Y.)  144.  Ct.  Gen.  T.)  4  Abb.   Pr.  (N.  Y.)  309; 

1,  Johnson  v.  Loftin,  iii  N.  Car.  319;  Kelly  v.  Sheehan,  76  N.  Y.  325;  Kilmer 

McNeill  v.  Hodges,  105  N.  Car.  52.  v.    Hathorn,    78   N.   Y.    229;    Good  v. 

Within    Seaaonable  Time.  —  In   New  Daland,ii9  N.  Y.  153;  and  Langdont^. 

York  it  has  been  held  that  a  motion  on  Evans,  29  Hun  (N.  Y)  652. 

a  case  and  exceptions  for  a  new  trial,  2.  Dallas  v.  Brown,  60  Mo.  App.  493; 

in  the  absence  of  any  statutory  pro-  Maloney  v.  Missouri  Pac.  R.  Co.,  122 

vision  upon  the  subject  must  be  made  Mo.   106;    Gaston  v.   Kellogg,  91  Mo. 

within   a    reasonable    time,   and    that  104;  Reinecke  v.  Jod,  56  Mo.  386.     See 

what  is  a  reasonable  time  necessarily  also  In  re  Malvin,93  Iowa  169;  Shields 

depends  upon  the  circumstances  of  the  v,  McNeill,  1x8  N.  Car.  590. 

case.     Baumann  v,  Moseley,  63  Hun  8.  Maloney  v.  Missouri  Pac.  R.  Co., 

(N.  Y.)  492.  122  Mo.  fo6;  State  t'.  Hurlstone.  92  Mo. 

Delay  in  Servioe  of  Report  and  Kotice  327.  See  also  Bloom  v.  National 
of  Judgment  — Code  Civ.  Pro.  N.  Y.,  United  Ben.  Sav.,  etc.,  Co.,  78  Hun  (N. 
S  994.  provides  that  the  exceptions  to  Y.)  553;  Dinsmorev.  Smith,  17  Wis.  20. 
the  report  of  a  referee  may  be  taken  4.  McPike  v.  McPike,  iii  Mo.  216. 
anytime  before  the  expiration  of  ten  Applioation  Must  Be  Meritorions. — 
days  after  service  upon  the  attorney  Where  the  party  cast  fails  to  file  excep- 
for  the  exceptant  of  a  copy  of  the  re-  tions  until  a  motion  is  made  for  con- 
port  of  the  referee  and  a  written  notice  hrmation  of  the  report  and  for  final 
of  the  entry  of  the  judgment  there-  judgment,  a  motion  for  leave  to  file 
upon.  Section  1351  provides  that  the  exceptions  nunc  pro  tunc  should  show 
appeal  authorized  by  c.  12,  tit.  4,  must  merits  in  the  application,  viz.,  that 
be  taken  within  thirty  days  after  serv-  there  is  some  reasonable  ground  for  the 
ice  upon  the  attorney  for  the  appellant  exceptions.  Bloom  v.  National  United 
of  a  copy  of  ihe  judgment  or  order  ap-  Ben.  Sav.,  etc.,  Co.,  78  Hun  (N.  Y.)  553. 
pealed  from,  and  a  written  notice  of  the  5.  Ward  v.  Ward,  (N.  Y.  Super.  Ct. 
entry  thereof.  In  Sommers  v.  Ditmar,  Spec.  T.)  29  Abb.  N.  Cas.  (N.  Y.)  256, 
(Supm.  Ct.  Spec.  T.)  20  Misc.  (N.  Y.)  in  which  case  the  court  cited  Spitz  t'. 
511,  it  was  held  that  where  the  defend-  Tousey.  (Supm.  Ct.  Gen.  T.)  14  N.  Y. 
ant  never  has  served  a  copy  of  the  re-  St,  Rep.  871,  and  Gallagher  v.  Grand 
port  of  the  referee,  or  the  judgment  Trunk  R.  Co.,  (Supm.  Ct.  Gen.  T.)  23 
with  notice  of  any  entry  thereof,  upon  N.  Y.  St.  Rep.  31. 
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cause.^  They  must  be  in  writing  when  they  are  required  by 
statute  to  be  in  writing,*  and  they  must  in  other  respects  comply 
with  statutes  governing  them.' 

(2)  Definiteness  and  Certainty,  —  Exceptions  to  the  report  of 
a  referee  must  be  definite  and  certain  and  must  specifically 
point  out  the  objections  to  the  report,  otherwise  they  will  be 
disregarded.'* 

3.  Seview  of  Evidence  —  a.  In  General  —  Discretion  of  Court,  — 
In  sustaining  or  setting  aside  a  referee's  finding  of  fact,  the  court 
has  a  large  discretionary  power.* 

Evidence  Not  Before  the  Court. —  Unless  the  evidence  is  returned  or 
otherwise  brought  before  the  court,  of  course  it  cannot  be  reviewed, 
and  the  referee's  findings  of  fact  should  be  sustained.* 

b.  Findings  Based  on  Conflicting  Evidence.  —  Every 

presumption  is  in  favor  of  the  report  of  a  referee,  and  the  report 
is  assumed  to  be  right  and  to  be  founded  upon  the  truth  of  every 

1,  Wentzville  Tobacco  Co.  v.  Walker,  finding  of  the  referee  is  not  warranted 
123  Mo.  662;  Caruth-Byrnes  Hardware  by  the  law  or  the  evidence;  Tilley  r. 
Co.  V.  Woltcr,  91  Mo.  484,  wherein  it  Blvens,  no  N.  Car.  343,  holding  that 
was  declared  that  exceptions  to  a  a  mere  objection  to  evidence  without 
referee'«j  report  are  in  substance  the  suG^gesting  the  ground  of  the  objection 
same  as  motions  for  a  review  or  cor-  is  insufficient;  Keystone  Driller  Co.  v. 
rection  of  the  report.  Worth,    118    N,   Car.    746:    Wilson  v, 

2.  Wentzville  Tobacco  Co.  ».  Walker,  Featherstone,  120  N.  Car.  446.  See 
123  Mo.  662;  Caruth-Byrnes  Hardware  also  Joyner  r.  Stancill,  108  N.  Car.  153; 
Co.  V,  Wolter,  91  Mo.  484,  in  which  Battle  v.  Mayo,  102  N.  Car.  413; 
case  reference  was  made  to  Rev.  Stat.  Cooper  v.  Middleton,  94  N.  Car.  86; 
Mo.  1899,  §  2154.  Suit  V.  Suit,  78  N.  Car.  272, 

8.  Oeorgia  Statute.  —  Civ.  CodeGa.,  In  Texas,  in  which  state  the  matters 

§  4589.    provides   that  the  exceptions  embraced    within   the  exceptions    are 

shall  be  separately  classified  as  excep-  submitted   to   the   court  or  to   a  jury 

tions  of  law  and  exceptions  of  fact,  and  upon  the  hearing  of  the  cause,  objec- 

that  all  exceptions  shall  clearly   and  tions  and  exceptions  are  not  treated  as 

distinctly  specify  the  errors  complained  pleadings  and  are  not  read  as  such  on 

of;  and  it  has  been  held  that  where  the  the  presentation  of  the  case  to  the  court 

auditor's   findings  deal    with    a    long  and  jury.     Kendall  v.  Hackworth,  66 

series  of  accounts  and  a  vast  amount  Tex.  499. 

of  oral  evidence,  exceptions  which  state  Sufficiency  of  Ezoeptioni.  —  In  Hunt  r. 

merely  that  the  order  reached  incorrect  Ullibari,  (Tex.   Civ.   App.   1896)  35  S. 

results,  without  pointing  out  any  error  W.  Rep.  298,  it  was  said:  **  What  is  rc- 

with  respect  to  any  particular  account  quired  of  the  exceptions  is  that  they  be 

or  item  or  with  respect  to  any  specified  specific;  that  is,  designate  the  items  in- 

portion  of  the  evidence,  are  insufficient,  eluded  or  excluded  from  the  account 

Mason  r.  Roads,  etc.,  Com'rs,  104  Ga.  asreported.or  which  being  included  the 

35,  in  which  case  the  court  riV^i/ Roberts  party    claims    to    be    incorrect    as  to 

V.  Summers,  47  Ga.  434;  White  v.  Re-  amount."     Citing  Richie  v.   Levy,  69 

viere,  57  Ga.  386;  and  Arthur  v,  Gordon  Tex.  138;  PouUain  v.  Brown,  80 Ga.  27. 

County,  67  Ga.  220.  8.  School   Dist.   No.   i  v.  Bishop.  46 

4.  Sage  r.  Nichols,  51  Iowa  44,  hold-  Neb.  850.  See  also  Thayer  v.  Central 
ing  that  an  exception  on  the  ground  Vermont  R.  Co.,  60  Vt.  214. 
that  the  referee's  finding  is  contrarv  to  6.  Evidence  Not  Beported.  —  Iii  Pro- 
law  is  too  general  and  indefinite;  Dal-  vince  v,  Lovi.  4  Okla.  672,  the  evidence 
las  V.  Brown,  60  Mo.  App.  493;  Singer  upon  which  the  referee  based  his  find- 
Mfg.  Co.  V,  Givens,  35  Mo.  App.  602,  ing  was  not  before  the  court,  and  it  was 
holding  that  the  exceptions  should  in-  held  that  the  party  urging  that  the  evi- 
form   the  court  in  what  respects  the  dence  was  insufficient  to  sustain  the 
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necessary  fact.^  Consequently  where  a  referee's  findings  of  fact 
come  under  review  by  the  trial  court  upon  exceptions,  a  motion 
for  a  new  trial,  or  a  motion  to  recommit,  if  the  evidence  is  con- 
flicting and  the  findings  of  fact  are  supported  by  some  evidence 
or  are  not  against  the  weight  of  the  evidence,  the  findings  will  be 
treated  as  the  verdict  of  a  jury  and  will  not  be  disturbed.* 

finding  should   have  brought  the  evi-  Where   the  only  authority  given  a 

dence  into  his  motion  in  order  to  en-  referee  is  to  state  an  account  between 

able  the  court  to  inspect  the  same.  the  parties,  he  is  given  no  authority  to 

1.  Tomlinson  v.  New  York,  44  N.  Y.  try  and  determine  the  whole  issues,  and 
601.  under  the  terms  of  the  order  of  re fer- 

2.  Briggs  V.  Hiles,  87  Wis.  438,  in  ence  the  findings  which  he  is  authorized 
which  case  the  court  r//^'^  20  Am.  and  to  make  are  advisory  only,  and  the 
Eng.  Encyc.  of  Law  (ist  ed.)  708.  court   may  on   motion  of  one   of  the 

See  also,  among  the  numerous  cases  parties    correct    the    referee's    report 

in    which   it  has   been   held   that   the  and  findings.     Bradshaw  v,  Morse,  20 

referee's  findings  of  fact  will  not  be  set  Mont.  214. 

aside  unless  they  are  clearly  wrong,  Nebraska, — State  v,  Crabtree.  35  Neb, 

the  following:  106;    Cattle  v,   Haddox,   14  Neb.  527; 

California,  —  Noonan   v.    Hood,    49  Brown  z/.  O'Brien,  4  Neb.  195.     See  also 

Cal.  293;  Gunter  v,  Sanchez,  i  Cal.  45.  Gotte  r.  Nagle,    50   Neb.  363;    School 

Colorado,  —  Kimball  z/.  Lyon,  19 Colo.  Dist.  No.  i  v.  Bishop,  46  Neb.  850; 
266,  holding  that  the  findings  of  fact  Light  v.  Kennard,  11  Neb.  129;  Simp- 
are  entitled  to  the  same  consideration  son  v.  Gregg,  5  Neb.  237. 
as  the  verdict  of  a  jury  or  findings  of  New  Hampshire,  —  Holman  v,  Man- 
the  court  based  upon  oral  and  written  ning,  65  N.  H.92;  Drury  v.  Amoskeag 
evidence  produced  in  open  court.  F.  Ins.  Co.,  65  N.  H.  iii. 

Florida, — St.    Johns,    etc..   R.    Co.  New  Jersey.  —  Fitch  r.  Archibald,  29 

V,    Ransom,   33    Fla.    406;    Moulie   v,  N.  J.  L.  160. 

Hughes,  28  Fla.  617;  Marshall  v.  Bum-  New  York.  —  Goldberger  v.  Manhat- 

by,  25  Fla.  619.  tan  R.  Co.,  (N.  Y.  Super.  Ct.  Gen.  T.)  3 

Georgia.  —  Perseverance  Min.  Co.  v.  Misc.   (N.    Y.)  441,  per  McAdam,  J.; 

Bisaner,  87  Ga.  193.  Roosa  r.   Smith,   17  Hun  (N.  Y.)  138; 

Idaho,  —  Robinson  v.  Nelson,  (Idaho  Crira  v.  Starkweather,  (Supm.  Ct.)  12 

1895)  43  Pac.   Rep.  64,  in  which  case  N.  Y.  Supp.  791,  136  N.  Y.  635,  49  N. 

there  was  sufficient  evidence  to  sustain  Y.   St.     Rep.   68;    Hallock   v.    Bacon, 

the  report,  and  it  was  upheld  although  (Supm.  Ct.  Gen.  T.)  19  N.  Y.  Supp.  toi; 

the  evidence   was   unsatisfactory  and  Matterof  Friend,  (Supm.  Ct.  Spec.  T.) 23 

conflicting.  Misc.  (N.  Y.)  300.     See  also  Richards  v. 

Illinois. — Scott  v.  Maxwell,  18   111.  Angell,  (Supm.  Ct.  Gen.  T.)  21  N.  Y. 

App.  72;  Butler  v.  Randall,  25  111.  App.  Supp.  646;  Potter  v.  Carpenter,  71  N.  Y. 

586;  Butler  r.  Cornell,  148  111.  276.  74;  Ledouxr.  Grand  Trunk  R.  Co.,  61  N. 

Iowa.  —  Lyons    v.    Harris,   73   Iowa  Y.  613;  New  York  Car  Oil  Co.  v.  Rich- 

292.     See  also  Whicher  «/.  The  Steam-  mond,  6  Bosw.  (N.  Y.)  213;  Hartford, 

boat  Ewing,   21   Iowa  240;   Taylor  v.  etc.,  R.  Co.  v.  New  York,  etc.,  R.  Co., 

French  Lumbering  Co.,  47  Iowa  662;  3  Robt.  (N.  Y.)  411;  Marvin  v.  Inglis, 

Cooley  z/.  Osborne,  50  Iowa  526;  Smith  (Ct.    App.)  39   How.   Pr.  (N.  Y.)  320; 

V.  Harlan,  49  Iowa  loi.  Pritchard  v.  Hirt,  39  Hun  (N.  Y.)  378; 

Minnesota.  —See  also  Calif!  v.  Hill-  Porter  v.  Smith.  35  Hun  (N.  Y.)  118. 

house,  3  Minn.  311.  North  Carolina. — Rouse  v.  Bowers, 

Missouri.  —  Park  v.  Kitchen,  I  Mo.  iii   N.  Car.  360;    Battle  v.  Mayo,  102 

App.  357;  Turley  v.    Barnes,   67   Mo.  N.  Car.  413;  Perry  v.  Hardison,  99  N. 

App,  237;    BisscU  V.  Warde.   129  Mo.  Car.  21. 

439;  Gimbel  v.  Pignero,  62  Mo.  240,  in  Oregon.  —  Fahie  v.   Lindsay,  8  Ore- 

which  last  case  the  court  cited  FrAnz  v.  gon  474.     See  also  Bohlman  v.  Coffin, 

Dietrick,  49  Mo.  95,  and  Western  Boat-  4  Oregon  313. 

men's   Benev.   Assoc,   v.   Kribben,  48  In  Craig  t/.  California  Vineyard  Co., 

Mo.  37.  30  Oregon  43,  it  was  held  that  Hill's 

Montana.  —  Quirk  v.  Clark,  7  Mont.  Code.  §  815,  as  amended  by  Laws  1893, 

231;  Fabian  v.  Collins,  2  Mont.  510.  p.  26,  deprives  the  court  of  the  power 
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Tolimtary  Seferenee.  —  The  court  wilf  be  particularly  reluctant  to 
disturb  a  referee's  report  as  being  unsupported  by  the  evidence 
when  the  reference  is  not  a  compulsory  one,  but  by  agreement  of 
the  parties.* 

c.  Findings  Not  Supported  by  Evidence.  —  Where  find- 
ings  of  fact  are  wholly  unsustained  by  the  evidence  they  will  not 
be  upheld.* 

XVin.  Decbee  OB  JvDOKEHT  Afteb  Bbfebekce  —  1.  In  Equity 

—  a.  In  General  —  when  Gonfinnfttion  Bequired.  —  Wherever  the 
discretion  of  the  court  is  exercised  upon  the  first  order,  and 
where  the  master  is  only  called  upon  to  perform  some  act  or  make 
some  inquiry  necessary  to  carry  out  the  order  which  the  court 
has  made,  the  report  of  the  master  will  not  require  confirmation. 
But  where  the  report  is  required  for  the  purpose  of  enabling  the 
court  to  make  some  discretionary  order  or  decree,  whether  the 
order  directing  a  reference  is  made  upon  decree  or  upon  an  inter- 
locutory application,  the  report  requires  confirmation  before  it  is 
adopted  as  the  foundation  of  any  future  order  or  decree.* 

It  If  Vxmeoessary  FormaUy  to  Overmle  or  SoBtain  the  Exoeptioxu  to  a  master's 

formerly  possessed  to  refer  an  issue  of  Fitch  v.  Archibald,  2g  N.  J.  L.   i6o; 

fact  in  a  suit  in  equity  to  a  referee  Roosa  v.  Smith,   17  Hun  (N.  Y.)  138; 

with  directions  to  report  the  conclu-  Tomlinson    v.   New    York,   44  N.   Y. 

sions  of  fact  and  law  as  found  by  him,  601. 

and  that  when  it  becomes  necessary  to  In  Strittmacher  v.  Salina,  etc.,  Plank- 
refer  an  issue  of  fact  to  a  referee  in  an  road  Co.,  (Supm.  Ct.  Gen.  T.)  34  How. 
equity  case,  it  is  incumbent  upon  the  Pr.  (N.  Y.)  74,  the  court  said:  **  While 
court  to  reach  its  conclusions  of  fact  the  report  of  a  referee  will  not,  as  a 
and  law  from  the  evidence  reported  general  rule,  be  disturbed,  if  there  is 
uninfluenced  by  any  opinion  of  the  evidence  which  may  be  said  fairly  to 
referee  thereon.  sustain  it,  even  though  there  is  appar- 

South  Carolina,  —  McCrady  v.  Jones,  ently  a  strong  array  against  it,  it  will 

36  S.  Car.  136.  not  be  upheld  where  the  evidence  on 

Vermoni.  —  Bates  v,   Sabin,  64  Vt.  which  it  professes  to  be  founded,  not 

511;    Thayer  v.   Central   Vermont  R.  only  comes  far  short  of  sustaining  bat 

Co.,  60  Vt.  214;    Rixford  v.  Miller,  49  in  some  of  its  aspects  is  at  war  with  its 

Vt.  319;  Roth  V.  Colvin,  32  Vt.  125.  conclusions,    and   where   that   on  the 

Wisconsin,  —  Best  v.   Pike,  93  Wis.  other  side  is  not  only  numerically  bat 

408,  which  case  was  decided  under  Re-  intrinsically  overwhelming." 

vised  Statutes  Wis.,  §  2865,  providing  .     It  Is  an  "Exrox  of  Law  in  New  York  10 

that  the  report  shall  have  the  effect  of  find   a  material  fact  when  there  is  a 

a  special  verdict.     See  also  La  Coursier  total  absence  of  evidence  to  sustain  it 

V.  Russell,  82  Wis.  265.  and  such  error  is  reviewable  upon  due 

In  Maine  the  parties  are  not  estopped  and  proper  exception.     Pollock  v,  Pol- 

bv   the   report,  even   in    matters  sub-  lock,  71  N.  Y.  137,  in  which  case  the 

mitted   to  the   auditors,  from  further  court  cited  Murray  v,  Harway,  56  N. 

defense    in    such   matters,  the    effect  Y.  337;    Duffy  v.  Masterson,  44  N.  Y. 

of  the  auditor's  report  being  no  more  557;  and  Mason  v.  Lord,  40  N.  Y.  477. 

than  merely  to  change  the  burden  of  8.  Daniell's  Ch.  PI.  &  Pr.,  pp.  1304, 

proof.     Smith  v.  California  Ins.  Co.,  87  1305. 

Kf  e.  190.  Beferenoe  and  Conflmmtion  of  Beport  at 

1.  Thayer  z/.  Central  Vermont  R.Co.,  One  Term  of  Goort.  —  A  report  may  be 
60  Vt.  214;  Briggs  V.  Hiles,  87  Wis.  referred  to  a  master  and  his  report  re- 
438.  ceived  and  confirmed  all  at  the  same 

2.  Lyons  v.  Harris,  73  Iowa  292;  term  of  the  court.  Taylor  v.  Roberts, 
Morris  v,  Haas,  54  Neb.  579.    See  also  3  Ala.  83. 
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report  if  the  final  decree  makes  it  plain  that  they  are  all  disposed 
of,  some  being  allowed  and  others  disallowed.* 

Additional  Findings. — There  is  no  rule  of  practice  which  forbids 
the  court  to  make  additional  findings  upon  the  coming  in  of  the 
master's  report  besides  those  set  forth  in  the  report  if  the  evidence 
accompanying  the  report  warrants  and  supports  such  additional 
findings.* 

b.  Confirmation  —  Overruling  Exceptions.  —  The  over- 
ruling of  exceptions  to  a  master's  report  has  the  effect  of  confirm- 
ing the  report.' 

Separate  Findings  of  Fttot  and  Law.  —  A  decree  confirming  a  master's 
separate  findings  of  fact  and  law  need  not  itself  make  separate 
findings.* 

c.  Sustaining  Exceptions.  —  The  omission  of  the  court  to 

make  a  formal  order  sustaining  the  exceptions,  is  not  a  preju- 
dicial error  where  the  court  decrees  in  favor  of  the  exceptor  on 
most  if  not  all  of  the  points  covered  by  his  exceptions.* 

d.  Recommittal  of  Report  —  (i)  In    General — FaUnre  to 

Stote  Aoeonnt.  —  The  report  may  be  recommitted  where  the  master 
has  failed  to  state  an  itemized  account,*  and  likewise  where  it 
is  imperfect,  or  where  there  are  errors  of  expression  which  may 
be  corrected  by  an  amendment,''  or  where  the  master  has  dis- 

1.  Oliver  v.  Piatt.  3  How.  (U.  S.)  333.     the  effect  of  its  order  so  doing  is  to 
See  also  Lavette  v.  Sage,  29  Conn.  577.     settle  ihe  rights  of  the  respective  par- 

Beport  Gonflrmed  in  Part.  —  A  decretal  ties,  and  it  operates  as  a  final  adjudica- 

order  made  upon  the  exceptions  need  tion  of  the  questions  involved  in  the 

not  direct  the  report  to  be  confirmed  as  litigation.     Berger    v,    Clendinen,    88 

to  those  parts  thereof  which  are  not  Md.  151,  in  which  case  the  court  cited 

directed  to  be  allowed  or  reconsidered  Lee  v.  Boteler,  12  Gill  &  J.  (Md.)  323; 

by  the  master.     Clark  v.  Willoughby,  Thruston    v.   Devecmon,  30  Md.  210, 

1  Barb.  Ch.  (N.  Y.)  68.  Owings  v.  Rhodes.  65  Md.  408;  Taylor 

2.  Wolfe  V.  Bradberry,   140  111.  578,  v.   State,   73   Md.  208;  and  Seldner  v. 
citint^  McClay  v.  Norris,  9  111.  370.  McCreery.  75  Md.  287. 

Clerical  Errors.  —  Where  the  omission  4,  Coin  v.  Coin,  24  S.  Car.  596. 

to  reckon  interest  on  two  items  of  ac-  Aooeptance   of   Beport   Eqnlyalent   to 

count  appears  to  be  due  to  the  master's  Finding  of  Facts. —  In  Lavette  v.  Sage, 

oversight    the    court    will    make    the  29  Conn.  577,  it  was  said:  "An  accept- 

necessary     corrections.     Crossman    v.  ance  of  a  report  from  a  committee  ap- 

Card,  143  Mass.  152.     See  also  Howe  pointed  by  the  court,  if  there  is  noth- 

V.  Russell,  36  Me.  115;  Huston  v,  Cas-  ing  more,  is  an  adoption  of  the  finding 

sidy.   14  N.  J.   Eq.  320;    Carpenter  v.  of  the  committee  by  the  court,  and  a 

Schermerhorn,  2  Barb.  Ch.  (N.  Y.)  314.  sufficient  finding  of  the  facts  reported.*' 

See  further  Utica  Ins.  Co.  v.  Lynch,  5.  Anderson  v,  Henderson,   124  III. 

2  Barb.  Ch.  (N.  Y.)  573,  wherein  Chan-  164. 

cellor  Walworth  declared  that  where  a  6.  Dewing  v.  Hutton.  40  W.  Va.  521. 

mere  error  in  calculation  has  occurred,  7.  Becommittal   for   Amendment.  —  In 

the  court  upon  further  directions  may  Heywood  v.   Miner,   102  Mass.  4^,  it 

direct  the  report  to  be  amended,  al-  was  said  that  the  report  might  be  sent 

though  no  exceptions  have  been  filed  back  to  the  master  not  for  a  rehearing, 

and  without  sending    it   back  to  the  but  to  enable  him  to  correct  an  error  of 

master.  expression,  without  any  notice  to  the 

8.  White  V.  Hampton,  10  Iowa  238.  parties. 

Batiiloation  of  Seport  Stating  Aoeonnt,  Recommittal  of   Imperfeet  Aoooxmt.  — 

—  Where  an  account  is  stated  and  the  Where   the    account    reported   in    the 

court  ratifies  and  confirms  the  same,  opinion  of  the   court  is  imperfect  the 
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regarded  the  order  of  reference  and  has  unduly  extended  the  range 
of  his  investigations.  * 

(2)  Upon  Filing  Supplemental  Bill.  —  If  after  the  filing  of  the 
master's  report  a  supplemental  bill  is  filed  and  new  questions  of 
fact  arc  raised  the  court  should  recommit  the  cause  to  the  master.' 

(3)  New  Findings  of  Court  on  Evidence  Reported,  —  As  a  gen- 
eral rule  when  exceptions  to  the  master's  report  are  sustained  and 
the  evidence  is  reported,  the  court  should  itself  make  findings  on 
such  evidence  and  should  not  recommit  the  cause  to  the  master.* 

court  may  recommit  the  report  in  order  of  the  evidence  taken  before  the  master 

that  it  may  be  reformed  or  perfected,  without  an  order  of  recommittal;  but 

Turner  v.  Haughton,  71  N.  Car.  370.  in  the  absence  of  such  an  agreement 

Bnty  of  Master  upon  Becommittftl  for  neither  party  can  properly  be  compelled 

Amendment.  —  Where  upon   exceptions  to  submit  to  a  hearing  upon  only  a 

to  a  master's  report  it  is  sent  back  to  part  of  the   evidence,   and   the  court 

be  amended  it  is  not  open  to  review  should  overrule  a  motion  made  by  the 

generally    by  the    m2.ster,   unless  the  plaintiff  to  recommit  the   report  with 

court  expressly  authorizes  him  tore-  instructions  to  report  only  the  evidence 

view  it  generally  or  unless  the  nature  upon  which  the  master  bases  his  find- 

and  scope  of  the    exceptions  allowed  ings.     Safford  v.  Old  Colony  R.  Co., 

necessarily  embrace  the  whole  subject  168  Mass.  492. 

matter  of  the  account  originally  taken  Be-ezamination  of  Witnesses.  —  On  a 
by  the  master.  Clark  v,  Willoughby,  second  reference  to  a  master  a  party  is 
I  Barb.  Ch.  (N.  Y.)  68.  See  also  not  entitled,  except  in  pursuance  of  an 
Hooper  v.  Hooper,  29  W.  Va.  276.  express  order  by  the  chancellor,  to  re- 
Motion  by  Stranger.  —  A  stranger  to  examine  a  witness  whose  deposition 
the  action  is  not  entitled  to  make  a  has  been  taken,  or  who  has  been  ex- 
motion  to  refer  the  cause  back  to  the  amined  on  the  former  reference.  Pear- 
master.     Case  V.  Case,  137  Ind.  526.  son  v.  Darrington,  32  Ala.  227. 

Laches  in  Asking  Eecommittal.  —  Necessity  to  Take  Additional  Evidence. 
Where  a  motion  is  made  to  refer  a  —  If  in  any  case  the  court  is  not  satis- 
cause  back  to  the  master  to  take  addi-  fied  with  the  report  in  regard  to  mat- 
tional  evidence,  and  it  appears  that  the  ters  not  excepted  to  which  might  be 
movant  has  been  guilty  of  laches,  the  affected  by  evidence  aliunde^  instead  of 
court  may  itself  hear  the  evidence  in-  remodeling  the  account  on  its  own 
stead  of  granting  a  motion.  Gould  v,  estimate  of  the  evidence,  it  should  re- 
Elgin  City  Banking  Co.,  136  111.  60.  commit  the  report  with  instructions 
Failure  of  Master  to  Oiye  Notice  of  indicating  its  opinion,  so  that  the  re- 
Hearing.  —  Where  a  motion  is  made  to  spective  pai^ies  may  have  an  opportu- 
recom mi t  the  report  on  the  ground  that  nity  of  meeting  any  objection  thus 
the  movant  was  taken  by  surprise  and  suggested.  Ward  v.  Ward,  21  W.  Va. 
deprived  of  his  right  to  produce  evi-  262;  Baltimore,  etc.,  R.  Co.  v.  Vander- 
dence  by  the  failure  of  the  master  to  werker,  44  W.  Va.  229.  See  also  Holt 
notify  him,  as  he  had  promised  to  do,  v.  Taylor,  43  W.  Va.  153,  in  which  case 
when  to  produce  the  evidence,  the  the  court  cited  4  Miner's  Inst.,  p. 
movant  should  state  the  names  of  the  1503. 

witnesses  and  the  nature  and  character  1.  Connor  v,  Edwards,  36  S.  Car. 
of  the  evidence  which  he  proposes  to  563,  in  which  case  the  master  was  re- 
produce. Rouss  V.  Kendrick,  (Tenn.  quired  to  take  testimony  as  to  the 
Ch.  1897)  41  S.  W.  Rep.  1074.  amount,  if  any,  due  under  a  mortgage 
Agreement  to  Submit  Cause  to  Conrt  and.  to  report  the  same  to  the  court, 
upon  Evidence  Beported.  —  Where  a  and  in  his  report  he  disregarded  these 
master  is  ordered  "  to  find  the  facts  directions  by  extending  the  range  of 
and  report  the  evidence  so  far  as  re-  his  investigation  as  to  the  existence 
quested  by  either  party,"  and  the  mas-  and  validity  of  the  mortgage  itself. 
ter*s  report  shows  that  the  evidence  is  2.  Waterman  v.  Buck,  63  Vt.  544. 
reported  to  the  court  at  the  plaintiff's  8.  Smyth  v.  McKernan,  41  HI.  App. 
request,  the  parties  may  agree  to  sub-  132;  School  Dist.  No.  i  v.  Bishop,  46 
init  the  case  to  (he  court  upon  the  part  Neb.  850.     See  also  Patterson  v,  Kel- 
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2.  At  Law  —  a.  Overruling  Exceptions.  —  The  court  by 

overruling  exceptions  to  the  report  of  a  referee  or  by  denying  a 
motion  to  set  aside  his  report  in  effect  accepts  the  report,  and  no 
formal  entry  of  acceptance  or  approval  is  necessary.* 

b.  Recommittal  OF  Report  —  (i)  Discretion  of  Court.  —  A 
motion  to  recommit  the  report  of  a  referee  is  addressed  to  the 
discretion  of  the  court.* 

(2)  When  Recommittal  Proper  —  Beport  Inoomplete.  —  Where  the 
report  is  incomplete  it  is  proper  for  the  court  to  set  it  aside  and 
recommit  the  cause  to  the  same  referee  with  directions  to  com- 
plete his  duties  as  originally  outlined  in  the  order  of  reference 
and  make  a  further  report.' 

'og;?.  53  Conn.  38;  In  re  Hemiup,  3  ton  v.  Tilton,  38  N.  H.  257;  and  Cam- 
Paige  (N.  Y.)  305.  den  v.  Stuart,  144  U.  S.  118;  and  limited 

1.  Pomeroy  v,  Benton,   77   Mo.   64;  Kempner  v.  Galveston  County,  76  Tex. 

Edward   P.  AUis  Co.  v,  Madison  Elec-  450. 

trie  Light,  etc.,  Co.,  9  S.  Dak.  459,  Order  in  Special  Proceedi2igt.  —  Where 
which  case  was  decided  under  a  statute  a  reference  is  ordered  in  a  special  pro- 
providing  that  upon  the  acceptance  of  ceeding,  as  distinguished  from  an  ac- 
the  report  by  the  court  judgment  may  tion,  upon  the  coming  in  of  thereferee*s 
be  entered  in  accordance  with  the  report,  report,  it  is  not  the  proper  practice  to 

Harmleu  Error  in  Setting  Aside  Conolu-  enter  a  formal  judgment,  but  the  court 

sioni  of  Law. —  It  is   immaterial  that  should   enter  an  order,  although   the 

one  or  more  of  the  conclusions  of  law  distinction  is  not  of  much  importance 

set  aside  by  the  court  are  technically  where     the    proper    relief    is    given, 

right,  if  they  are  not  essential  to  the  Auerbach  v.  Marks,  94  Wis.  668. 

judgment    and    if    the    judgment    is  2.  Averill  Coal,  etc.,  Co.  f.  Verner, 

fairly  supported   by   the  facts  found.  22  Ohio   St.  372.     See  also  Carew  v. 

Little   Pittsburg  Consol.    Min.  Co.  v,  Stubbs,  161  Mass.  294,  in  which  case 

Little  Chief  Consol.  Min.  Co.,  11  Colo,  the  court  cited  Kendall  v.  Weaver,  x 

223.  Allen   (Mass.)    277;  Monk    v.   Beal,  2 

Effeetof  Setting  Aside  Beport.  — When  Allen  (Mass.)   585;  Packard    v,    Rey- 

the  report  of  the  referee  is  set  aside  on  nolds,  100  Mass.  153;  and  Butterworth 

exceptions  to  the  same,  the  case  stands  v.  Western  Assur.  Co.,  132  Mass.  489. 

in  exactly  the  same  situation  as  it  was  3.  Grotte    v.    Nagle,    50    Neb.   363; 

when  it  was  submitted  to  the  referee  Garczynski  v.  Russell,  75  Hun  (N.  Y.) 

and  no  judgment  can  then  be  entered  492,  in  which  case  the  court  cited  Mai- 

without  trial  before  the  same  or  an-  cas  v.  Leony,  113  N.  Y,  619,  22  N.  Y. 

other  referee,  or  the  court  or  a  jury.  St.    Rep.    149;     Wheeler  v,    Ralph,   4 

Burchett  v.  Hamil,  5  Okla.  300.     See  Wash.  617,  holding  that  where  there  is 

also  Owen  z'.  Owen,  9  Kan.  91;  Rice  z/.  only  a  partial  report  it  is  within   the 

Benedict,  18  Mich.  75.  power  of  the  court  to  order  a  further 

In  Texas  the  report  when  excepted  report, 
to,  in  the  absence  of  any  evidence  con-  Secommittal  to  State  Aoootint. —  In 
tradicting  it,  is  sufficient  to  support  a  New  York  where  a  cause  is  referred  to 
judgment  rendered  in  accordance  with  a  referee  with  directions  to  hear  and 
the  facts  found;  it  being  provided  by  determine  all  the  issues,  and  he  finds 
Rev.  Stat.,  art.  1496,  that  the  report  the  issues  in  favor  of  the  plaintiff,  but 
shall  be  admitted  in  evidence,  but  may  reports  that  before  final  judgment  can 
be  contradicted  by  evidence  from  either  be  entered  an  accounting  must  be  had, 
party  where  exceptions  thereto  are  filed  it  is  proper  to  enter  an  order  referring 
before  the  trial.  Eagle  Mfg.  Co.  v.  the  order  back  to  the  same  referee  to 
Hanaway,  90  Tex.  581,  in  which  case  take  and  state  the  account.  McMahon 
the  court  cited  Whitehead  v.  Perie,  15  v,  Allen,  27  Barb.  (N.  Y.)  335. 
Tex.  7;  Kendall  v.  Hack  worth,  66  Tex.  Failure  to  Beport  Conolosions  of  FMt 
506;  Dwyer  v,  Kalteyer,  68  Tex.  559;  and  Law  Separately. —  In  Kent  v.  Da- 
Phillips  V.  Cornell,  133  Mass.  546;  Bel-  kola  F.  &  M.  Ins.  Co.,  2  S.  Dak.  300, 
lows  V,  Woods,  18  N.  H.  305;  Knowl-  it  was  held  that  where  a  referee  omits 
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Failure  to  Report  as  to  All  laaiiee.  —  Thus  where  the  referee  has  failed 
through  oversight  or  otherwise  to  report  the  facts  as  to  all  the 
issues  the  court  may  refer  the  cause  back  to  him  with  appropriate 
instructions  to  find  additional  facts  and  if  necessary  to  hear  addi- 
tional evidence.* 

Findings  Indefinite  and  TJnoertain.  —  Where  the  referee's  findings  of 
fact  are  too  indefinite  and  general  a  motion  may  be  made  to  refer 
the  report  back  to  the  referee  for  specific  findings  of  fact.* 

To  Same  or  Another  Referee.  —  In  the  absence  of  any  statutory  pro- 
vision upon  the  subject  where  a  recommittal  is  necessary  because 
the  report  is  incomplete,  it  is  proper  to  send  the  case  back  to  the 
same  referee.* 

to  state  his  findings  of  fact  and  conclu-  850;     State    v.  Graham,   23    Neb.  68; 

sions  of  law  separately   as   he  is  re-  Falrman  s^.  Brush,  60  Hun  (N.  Y.) 442, 

quired  to  do  by  Laws  So.  Dak.  1899,  in  which  case  the  court  rs/^^/ Schultheis 

eh.  112,  §  3,  the  court  may  refer  the  v.   Mclnerny,  (Supm.  Ct.  Gen.  T.)  27 

report  back  to  the  referee  for  correc-  Abb.  N.  Cas.  (N.  Y.)  193,  2r  Civ.  Pro. 

tion.  (N.  Y.)  157.  note;  Blalock  v.  Kerners- 

Exclnsion  of  Competent  Evidenoe.  —  In  ville  Mfg.  Co.,   no  N.  Car.  99;  Wil- 

Matter  of  Friend,  (Supm.  Ct.  Spec.  T.)  Hams  v.  Whiting.  92  N.  Car.  683;  Pot- 

23  Misc.  (N.  Y.)  300,  it  was  held  that  ter  v.  Thompson,  64  Vt.  427;  Wheeler 

where  a  referee  has    erroneously  ex-  v.  Ralph,  4  Wash.  617;  and  Park  v. 

eluded  competent    and   relevant    evi-  Mighell,  7  Wash.  304. 
dence  the  court  may  refer  the  cause        Bietnm  of  Stipnlation  Between  Parties. 

back  to  him  for  the  purpose  of  receiv-  — When  the  court  recommits  the  re- 

ing  such  evidence.  port  because  it  is  a  partial  report  only. 

Amendment  to  Pleadings  After  Beport  the  court  can  return  not  only  the  evi- 

Filed.  —  In   Grotte    v.   Nagle,  50  Neb.  dence  which  has  been  taken  but  also 

363   it  was  held  that  where  after  the  the  stipulation  upon  which  the  parties 

report  has  been  filed  the  plaintiff  is  have    entered.      Wheeler   v.  Ralph,  4 

granted  leave  to  amend  his  complaint  Wash.  617. 

or  declaration  by  inserting  therein  a        To  Hear  Farther  Evidence. —  After  the 

paragraph    declaring    upon    an    addi-  report  has  been  filed  it  is  within  the  dis- 

tional  item  of  account,  so  as  to  make  cretionof  the  court  to  recommit  the  case 

his  pleadings  conform  to  the  evidence  for  the  hearing  of  additional  evidence, 

introduced   before    the    referee,    it    is  Delafield  v.  Lewis  Mercer  Const r.  Co., 

proper  on  motion  of  the  plaintiff  to  re-  118  N.  Car.  105.  But  see  Sage  z^.  Nichols, 

turn  the  cause  to  the  referee  for  a  fur-  51  Iowa  44. 

ther  report  or  a  finding  in   regard  to        2.  Walker  v.  Hosack,  56  Kan.  468; 

such  new  item  of  account.  McMuUen  v.  Schermerhorn,  48  Kan. 

1.  Cochran  v.  Anglo-American   Dry  739;    Craig  v.  Craig,  66  Hun  (N.  Y.) 

Dock,  etc..  Co.,  69  Hun  (N.  Y.)  168,  in  452.     See  also  Fairman  v.  Brush.  60 

which  case  the  court  said:     **  Many  of  Hun  (N.  Y.)  442,  27  Abb.  N.  Cas.  (N. 

the  referee's  findings  might  stand,  as  Y.)  197,  21  Civ.  Pro.  (N.  Y.).  155;  Schul- 

supported   by    the    evidence,  but    we  theis  v,  Mclnerny,  (Supm.  Ct.  Gen.  T.) 

think  the  wiser  way  will  be  to  reverse  27  Abb.   N.  Cas.  (N.  Y.)  193,  21  Civ. 

this  judgment  wholly  and    set  aside  Pro.  (N.  Y.)  157,  note, 
this  report  wholly,  and    to  refer  the        3.  Garczynski  v.    Russell,    75    Hun 

case  back  to  the  referee  with  directions  (N.  Y.)  492,  in  which  case  the  court 

to   treat  the  case  before  him  as  still  cited  Maicas  v,  Leony,  113  N.  Y.  619, 

open,  and  then  proceed  to  take  further  22  N.  Y.  St.  Rep.  149;  Park  v.  Mighell, 

testimony    or    listen    to    any    motion  7  Wash.  304,'  in  which  case  it  was  held 

which  shall    bear   upon  the  honesty,  that  where  the  facts  are  not  found  by 

fairness,  and  justice  of  the  claim  of  each  the  referee  the  cause  should  be  recom- 

bond holder,  and  then  make  a  new  re-  mitted  to  him  and  not  to  another  ref- 

port,  so  that  the  case  may  be  presented  eree  as  he  is  not  disqualified  by  reason 

de  novo  upon    exceptions."     See  also  of  his  prior  proceedings  in  the  action. 
School  Dist.  No.  i  v.  Bishop,  46  Neb.        Hew  Tork  Btatnte.  —  Code  Ciy.  Pro. 
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(3)  Proceedings  upon  Recommittal  -^  Hearing  Additional  Ktidenoe.  -^ 
Where  the  referee  is  instructed  by  the  order  of  recommittal  to 
alter  and  modify  his  report  so  as  to  make  it  conform  to  the  rulings 
of  the  court,  the  referee  has  no  authority  to  take  additional 
testimony.* 

N.  Y.,  g  loii,  provides  that  where  the  trial  is  concerned,  until  the  cause  is 
whole  issue  or  any  of  the  issues  are  re-  finally  disposed  of.  It  binds  the  par- 
f erred  upon  the  consent  of  the  parties  ties  to  trial  by  referee  Instead  of  by  the 
and  a  new  trial  is  granted,  the  court  court  or  a  jury.  This  Is  clear  from  the 
must  appoint  another  referee  unless  the  direction  that  the  court  must  appoint 
stipulation  expressly  provides  other-  another  referee  in  the  event  of  the  or- 
wise.  Brown  v.  Root  Mfg.  Co.,  76  dering  of  a  new  trial  of  an  action 
Hun  (N.  Y.)  159,  in  which  case  it  was  which  had  been  tried  by  the  referee 
held  thai  the  statute  is  applicable  to  originally  named." 
an  action  of  ejectment  although  in  such  A'nv  Trial —  Newly  Discovered  Evi- 
action  a  new  trial  is  a  matter  of  right  dence.  —  Where  a  new  trial  I?  granted 
upon  the  payment  of  costs.  on  the  ground  of  newly  discovered  evi- 
In  Lennon  v.  Smith,  (C.  PI.  Spec,  dence  and  there  is  no  reason  to  doubt 
T.)  32  Civ.  Pro.  (N.  Y.)  22,  Gicgerich,  the  fairness  and  impartiality  of  the  ref- 
J.,  said:  '*  Previous  to  the  amendment  eree  the  cause  may  be  recommitted  to 
of  the  section  of  the  Code  above  cited,  the  same  referee.  Klein  v.  Contlnen- 
it  was  and  still  is  regarded  as  the  tal  Ins.  Co.,  63  Hun  (N.  Y.)  341.  in 
established  practice  whenever  the  which  case  the  court  distinguished  Dor- 
judgment  is  reversed  on  a  question  of  Ion  v.  Lewis,  (Supm.  Ct.  Spec.  T.)  9 
fact  upon  which  a  referee  has  once  How.  Pr.  (N.  Y.)  i,  and  Burrows  v, 
passed,  to  grant  a  motion  to  send  the  Dickinson,  35  Hun  (N.  Y.)492. 
retrial  to  a  new  referee  (Rumsey's  Where  Referee  Reports  that  Account^ 
Piactice  383;  Catlin  v,  Adirondack  ing  Is  Necessary.  —  Where  a  cause  is 
Co.,  19  Hun  (N.  Y.)  389),  and  if  the  referred  to  a  referee  with  directions  to 
judgment  of  the  referee  is  reversed  on  hear  and  determine  all  the  Issues,  and 
a  question  of  law,  it  is  not  necessarily  he  finds  the  issues  In  favor  of  the 
a  ground  for  sending  the  case  to  a  new  plaintiff,  but  reports  that  before  final 
referee  upon  a  new  trial  (Billings  v.  judgment  can  be  entered  an  account- 
Vanderbrek,  (Supm.  Ct.  Spec.  T.)  15  ing  must  be  had,  it  is  proper  to  enter 
How.  Pr.  (N.  Y.)  295),  except  where  the  an  order  referring  the  cause  back  to  the 
reference  is  by  consent,  although  it  is  same  referee  to  take  and  state  the  ac* 
usual  in  such  case  to  direct  that  the  count.  McMahon  v.  Allen,  27  Barb, 
new  trial  be  had  before  another  referee,  (N.  Y.)  335. 

and  that  seems  to  be  the  better  practice  1,  Gay  v.  Grant,  116  N.  Car.  93.  See 
(2  Rumsey's  Prac.  383;  Schermerhorn  also  Sage  f/.  Nichols,  ji  lowa  44;  Craig 
V,  Van  Alen,  (Supm.  Ct.  Spec.  T.)  13  v,  Craig,  66  Hun  (ISl.  Y.)452;  Park  v. 
How.  Pr.  (N.  Y.)  82).  The  judgment  Mlghell,  7  Wash,  304. 
of  the  referee,  It  seems,  was  reversed  Propria^  of  Sabmitting  Same  £vldeiiee. 
on  a  question  of  fact  as  well  as  of  —  When  the  report  of  a  referee  is  set 
law,  and  if  these  rules  of  practice  aside  and  the  testimony  Is  full  and 
were  followed  this  cause  would  be  sent  complete,  it  is  eminently  proper  to  sub- 
to  anew  referee  for  retrial,  even  though  mil  to  the  referee  the  same  testimony, 
the  original  reference  were  treated  as  Lindsay  v.  Waymart  Water  Co.,  4  Pa. 
one  not  on  consent.  But,  under  the  Dist.  765,  in  which  case  the  court  sug- 
authorities  above  cited,  I  am  of  opin-  gested  that  the  parties  should  submit 
ion  that  the  consent,  given  in  open  the  testimony  previously  taken,  but 
court  and  embodied  in  the  original  disclaimed  an  intention  to  control  the 
order,  must  be  construed  as  the  equiva-  action  of  the  parties, 
lent  of  a  written  stipulation  to  refer  No  Authority  to  Conduct  Further  Sear- 
within  the  meaning  of  section  101 1  of  ing.  —  Where  a  referee  is  ordered 
the  Code.  Considering  the  phraseol-  merely  to  incorporate  in  his  report 
ogy  of  such  section  as  a  whole,  the  in-  findings  of  face  which  prior  to  the  mak- 
tention  is  manifest  that  a  stipulation  to  ing  of  his  report  he  had  made  at  the 
refer,  once  given,  shall  remain  oper-  request  of  a  party,  and  which  be  had 
ative,  so  far  as  prescribing  the  mode  of  omitted    from    his    report,   he  is  not 
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c.  Modification  of  Report  —  Findings  by  the  Court.— 

In  some  states  it  has  been  held  that  the  court  has  no  power  to 
remodel  or  change  the  report  of  a  referee  and  make  findings  of 
fact  of  its  own  from  the  evidence  reported,^  but  in  other  states  it 
has  been  held  that  the  court  may  correct  or  modify  the  report 
when  the  evidence  reported  furnishes  a  sufficient  basis  for  cor- 
recting it.* 

SrronMrai  Condiiiionf  of  Law.  —  If  the  referee  finds  the  facts  cor- 
rectly but  arrives  at  wrong  conclusions  of  law  it  is  proper  for  the 
court  to  draw  legal  conclusions  upon  the  facts  found,  without 
sending  the  report  back  to  the  referee,  and  to  direct  judgment 
accordingly.* 

d.  Judgment  upon  Report  as  of  Course.  —  By  the  statutes 

of  some,  states  the  report  of  a  referee  upon  the  whole  issue  stands 
as  a  decision  of  the  court,  and  judgment  may  be  entered  thereon 
in  the  same  manner  as  if  the  action  had  been  tried  by  the  court. 
In  such  states  a  rule  confirming  the  report  is  not  requisite  to  the 
authority  of  the  clerk  to  enter  up  judgment,  and  it  is  not  ground 
for  vacating  a  judgment  entered  by  the  clerk  that  it  was  entered 
without  leave  of  the  court  and  without  notice.* 

authorized  to  conduct  a  further  hear-  not  to  reinvest  that  officer  with  judicial 

ing  and  make  new  findings.     Shea  v.  functions  touching  the  case  theretofore 

Cornish,  (Supm.  Ct.)  29  Abb.  N.  Cas.  submitted  for  his  decision.*'     See  also 

(N.  Y.)  289  Petrie  v.  Hamilton  College,  92  Hun  (N. 

Matton  Hot  Embraced  in  Order  of  Be-  Y.)  81;    Gardiner  v.  Schwab,  34  Hun 

committal.  —  Where    the   report  is  set  (N.  Y.)  582;  Heath  7/.  New  York  Bldg. 

aside  and   the  cause   is   recommitted  Loan    Banking    Co.,    146   N.    Y.   260. 

with  directions  to  find  certain  facts  as  Compare  Rogers  r.  Wheeler,  52  N.  Y. 

to  which  no  finding  was  made  in  the  262;    Ferguson  r.  Bruckman,  18  N.  Y. 

report,  no  evidence  should   be  heard,  App,  Div.  358,  16  N.  Y.  App.  Div.  67; 

except  such  as  is  relevant  to  the  mat-  Carroll  v.  Staten  Island  R.  Co.,  65  B&rb. 

ters  embraced  in  the  order  of  recom-  (N.   Y.)  33;   and   Wright    v.    Sanders, 

mittal.     In  re  Emig,  186  Pa.  St.  409.  (Supm.  Ct.  Spec.  T.)  28  How.  Pr.  (N. 

In  Hew  York  it  has  been  held  that  the  Y.)395. 

report  should  not  be  recommitted  to  1.  State  z/.  Lancaster  County,  20  Neb. 

the   referee   with  leave  to    reconsider  419.    'See  also  Lee  </.  Abrams,  12  111. 

questions  already  passed  upon  and  de-  iii;    Pardridge  v.   Ryan,  134  111.  247; 

cided  by  him.     Craig  v.  Craig,  66  Hun  Slate  w  Graham,  23  Neb.  68. 

(N.   Y.)  452.   in   which   the  court  dis-  2.  McHenry    v.    Moore,    5    Cal.  90; 

tinguished  Fairman  r.    Brush,  60  Hun  Wentzville  Tobacco  Co.  v.  Walker,  123 

(N.  Y.)  442,  27  Abb.   N.  Cas.  (N.  Y.)  Mo.  662;  Caruth-Bymcs  Hardware  Co. 

197,   21   Civ.    Pro.   (N.    Y.)   155,    and  v.  Wolter,  91  Mo.  484;  State  v.  Hurl- 

Schultheis  v,   Mclnerny,   (Supm.    Ct.  stone,  92  Mo.  327;  Kent  v.  Dakota  F. 

Gen.  T.)  27  Abb.  N.  Cas.  (N.  Y.)  193.  &  M.  Ins.  Co.,  2  S.  Dak.  300.     Compare 

21  Civ.  Pro.  (N.  Y.)  157  note,  and  cited  Turley  v.  Barnes,  67  Mo.  App.  237. 

Quackenbush  v,  Johnson,  (Supm.  Ct.  3.  Freiot  s/.  La  Fountaine,  (Supm.  Ct. 

Spec.  T.)  55  How.  Pr.  (N.  Y.)  96,  and  Spec.  T.)i6  Misc.  (N.  Y.)  153,  in  which 

West  Troy  First  Nat.  Bank  v.  Levy,  41  case  the  court  cited  Austin  :».  Ahearne, 

Hun  (N.  Y.)  462,  in  which  latter  case  61    N.    Y.   6.     See  also  Livingston  r. 

the  court  said:  "  We  think  the  practice  Hammond,  162  Mass.  375;  Emerson  v, 

of  sending  a  report  back  to  the  referee  Patch,  129  Mass.  299;  Hamilton  v.  Bos- 

to  supply  alleged  omissions  ought  not  ton   Port,   etc..   Aid   Soc.,    126    Mass. 

to  be  encouraged,  and  if  allowed  in  any  407. 

case  it  should  be  only  to  supply  some  4.  California,  —  Sloan    v.     Smith,   3 

merely  technical  or  clerical  omission;  Cal.  406;  Peabody  r.  Phelps,  9  Cal.  213, 
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Clerk  Has  Ho  Jndieial  Fuietioiifl.  —  Although  under  such  statutes  the 
clerk  has  authority  in  a  proper  case  to  enter  judgment  without  ap- 
plication to  the  court,  he  has  neither  statutory  nor  other  authority 
to  exercise  judicial  functions  in  determining  the  one  against  whom 
the  judgment  should  be  entered,  when  in  the  report  itself  there 
is  any  inconsistency  or  doubt  as  to  the  person  against  whom  judg- 
ment should  be  entered.* 

Purtiee  Hot  Shut  Off  from  Oljoetioiis.  —  The  entry  of  a  judgment  by 
the  clerk  without  any  previous  confirmation  of  the  report  by  the 
court  or  notice  to  the  party  cast,  does  not  deprive  the  latter  of 
any  substantial  objections  which  he  may  have  observed.  Objec- 
tions can  be  presented  on  the  motion  to  vacate  the  judgment  or 
for  a  new  trial  on  the  appeal.* 

/.  Conformity  of  Judgment  to  Report.  —  Where  the 

court  approves  the  report  of  the  referee  or  it  is  provided  by 
statute  that  a  judgment  shall  be  entered  upon  the  report  as  of 
course,  the  judgment  entered  upon  the  report  must  conform  to 
the  report  and  must  be  supported  by  the  referee's  findings.* 

See  also  Russell  v,  Elliott,  2  Cal.  246;  Propriety  of  Haying  Jodgment  Settled 

Headley  v.  Reed,  2  Cal.  322.  by  the  Court. —  In  Piper  v,  Johnston,  12 

Colorado. — Terpening  v.  Holton,  9  Minn.  60,  Wilson,  C.  J.,  said:  *'  There 

Colo.  306.  can  be  little  doubt  but  that  it  would  be 

Minnesota,  —  Piper    v,  Johnston,   12  better  practice  to  have  the  judgment  or 

Minn.  60,  in  which  pase  the  court  ciUd  decree  in  equitable  proceedings  settled 

Cathcart  v.  Peck,    ii    Minn.   45.     See  by  the  court  or  judge,  after  notice  to 

also  Leyde  v.  Martin,  16  Minn.  38.  the  other  party;  but  this  is  a  matter  of 

New  York,  —  Code  Civ.  Pro.,  §  1228;  practice  that  we  have  not  the  power  to 

Crook  V,  Crook,  14  Daly  (N.  Y.)  298,  in  regulate,  and  the  prevailing  party  takes 

which  case  it  was  said  that  under  the  his  judgment  at  his  peril;  if  erroneous 

old  code  the  rule  was  different.     See  it  will  be  corrected  on  motion." 

also  McMahon  v.  Allen,  27  Barb.  (N.  2.  Terpening  v,  Holton,  9  Colo.  306. 

Y.)  335;  McCready  V.  Farmers*  L.  &  T.  See  also  Kennedy  v.  McKone,  10  N.  Y. 

Co..   79   Hun   (N.   Y.)24i;    Vagen    v,  App.  Di v.  95;  Shaw  r.  Bryant,  65  Hun 

Birngruber,  (Supm.  Ct.  Gen.  T.)9  N.  Y.  (N.  Y.)  57;  Albany  Brass,  etc.,  Co.  r, 

St.  Rep.  729;   Matter  of   Baldwin,  87  Hoffman,    30    N.   Y.    App.    Div.    76; 

Hun(N.  Y.)  372;  Hancock  v,  Hancock,  Holmes  v.  Evans,  59  N.  Y.  Super.  Ct. 

22  N.  Y.  568;  Boutonz'.  Bouton,  (Supm.  121;  and  see  infra^  Appeals. 

Ct.  Gen.  T.)  42  How.  Pr.  (N.  Y.)  11 ;  All  Issnee  Mut  Have  Been  Dotermined. 

Griffing  v.  Slate,  (Supm.  Ct.  Spec.  T.)  — In  McMahon  v,  Allen,  27  Barb.  (N. 

5  How.  Pr.  (N.  Y.)  205;  Heinemann  v,  Y.)  335.  the  case  was  referred  to  the 

Waterbury,  5  Bosw.  (N.  Y.)686;  Currie  referee  to  hear  the  whole  issue,  and  he 

».  Cowles,  7  Robt.  (N.  Y.)  3;  Kennedy  made  a  report  finding  the  issues  in 

V.  McKone,  10  N.  Y.  App.  Div.  95.  favor  of  the  plaintiff  and  reporting  that 

In  Equitable  Aetion.  —  In  New  York,  before  final  judgment  could  be  entered 

when  the  action  is  for  equitable  relief  an  accounting  should  be  had.     It  was 

and   the   referee   does  not  report  the  held   that   until   such  accounting  had 

form  of  a  decree  to  be  entered,  the  final  been  had  there  was  no  such  determina- 

judgment  should   be  a  decree  of  the  tion  of  all  the  issues  as  would  authorize 

court  settled  by  the  court  and  entered  a  judgment. 

upon  its  direction ;  and  Code  Civil  Pro-  Stipulation  for  Entry  of  Judgment.  —  If 

cedure.  g  1228,  does  not  conflict  with  the  parties  stipulate  that  a  judgment 

this  practice.     Vagen    v,    Birngruber,  may  be  entered  upon  the  report  and  it 

(Supm.  Ct.  Gen.  T.)  9  N.  Y.  St.  Rep.  is  so  entered,  such  judgment  is  bind- 

729.  ing.   Messengers.  Broom,  i  Pin.  (Wis.) 

1.  Matter  of  Baldwin,  87  Hun  (N.  Y.)  630. 

572.  8.  Joshua   Hendy  Mach.   Works  v, 
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J«4fMMit  XMMMisUBt  witk  Lagsl  CwdariaM.  —  It  is  immaterial  that 
the  judgment  is  not  consistent  with  the  legal  conclusions  of  the 
referee  where  it  appears  that  it  is  supported  by  his  findings  of 
fact.* 

/.  Motion  to  Correct  Judgment.  —  If  the  judgment  as 

entered  by  the  clerk  is  not  authorized  by  the  referee's  report  the 
remedy  is  by  a  motion  to  correct  and  set  aside  the  judgment,  and 
not  by  appeal.' 

ZIX.  SiYisw  ov  Appeal  —  1.  In  Oenenl — intartoeiitery  oidan.  — 
An  order  directing  a  compulsory  reference  is  not  in  some  states 
appealable,  though  the  practice  varies.'     When  there  is  a  refer- 

Pacific  Cable  Constr.  Co.,  99  Cal.  421;  v.  Decker,  108  N.  Y.  128;  Huffman  v. 

Piper  v»  Johnston,  12  Mioa.  60;  Tarley  Beever,  69  Hun  (N.  Y.)  557. 

V.  Barnes,  67  Mo.  App.  237;  Coddington  Baoommittal  to  Balme  Impnpsr.  —  If 

V,  Bo  wen,  (Supm.  Ct.  Cfen.  T.)  6  N.  Y.  a  clerk  enters  a  judgment  upon  the  re- 

Snpp.  355,  in  which  case  it  was  held  that  port  which  is  not  warranted  by  the 

where  the  referee  does  not  award  costs  report,  the  court  may  correct  the  judg- 

to  either  partv  the  report  should  not  be  ment  on  motion,  but  it  is  not  proper  to 

added  unto  by  the  judgment  in  this  recommit  the  cause  to  the  referee  with 

particular;  Petrie  v,  Hamilton  College,  leave  to  further  report  or  to  change  his 

02  Hun  (N.  Y.)  81:  Howland  v.  How-  decision  or    direction    for   judgment, 

land,  20  Hun  (N.  Y.)  472;  McMahon  v.  Petrie  v.  Hamilton  College,  92  Hun  (N. 

Allen,  27  Barb.  (N.  Y.)  335:  Ingersoll  Y.)  81.    See  also  Huffman  v,  Beever, 

V,  Bostwick,  22  N.  Y.  425:  Sufford  v.  69  Hun  (N.  Y.)  557. 

Van  Zandt,  2  Johns.  Cas.  (N.  Y.)66;  8.  Bond  v.  Welcome,  61  Minn.  43,  in 

Matter  of  Baldwin,  (Supm.  Ct.  Gen.  T.)  which  case  the  court  said:  "  Such  an 

25  Civ.  Pro.  (N.  Y.)  6.  order  Is  analogous  to  an  order  of  the 

IntsrMtfhna  Tims  of  Award.  —  Ajudg-  court  refusing  a  trial  by  jury,  because 

ment  upon  the  report  may  include  in-  it  is  of  the  opinion  that  the  case  is  one 

terest    from    the    time    of  the  report  for  trial  by  the  court.     In  neither  case 

until  the  time  of  the  entry  of  judgment,  can  the  trial  before  the  court  or  referee 

Kintner  v.  State,  3  Ind.  86.  be  suspended,   and  an  appeal  taken. 

1.  Piper  V.  Johnston,  12  Minn.  60.  in  Such  orders  are  not  appealable,  but  are 
whichcase  Wilson,  C.  J.,  said:  "  H  the  reviewable  (a  distinction  sometimes 
judgment  is  the  proper  one  to  be  en-  overlooked)  on  an  appeal  from  an  order 
tered  in  the  case,  it  should  not  beset  denying  a  motion  for  a  new  trial,  or  from 
aside  because  the  referee  took  an  erro-  the  judgment.*'  See  also  Deverenx  v. 
neous  view  of  some  of  the  legal  ques-  McCrady,  49  S.  Car.  423,  and  Ferguson 
tions  involved."  v.  Harrison,  34  S.  Car.  i6q,  holding  thit 

AfUr  Btvenal  OB  Appeal.  —  Where  the  an  order  of  reference  is  not  appealable 
referee  makes  a  finding  of  fact  in  a  unless  it  is  one  that  deprives  the  ap- 
matter  whhch  Vs  irrelevant  to  the  con-  pellantof  the  mode  of  trial  to  which  he 
troversy  and  such  finding  of  fact  is  is  entitled  by  law.  See  further  gener- 
confirmed,  but  on  appeal  such  finding  ally  article  Appeals,  vol.  2,  p.  52  et  seq. 
Is  decided  to  be  irrelevant,  the  trial  In  Vow  Tork  it  has  been  declared  that 
court  notwithstanding  its  confirmation  if  an  order  of  reference  is  void  because 
of  the  report  should  make  its  judgment  the  cause  is  not  referable  without  con- 
conform  to  the  judgment  of  the  su-  sent  the  objecting  party  has  a  remedy 
preme  court.  Cunningham  v,  Cauthen,  by  appeal.  Baird  v.  New  York,  74  N. 
44  S.  Car.  95.  Y.  382.     See  also  Preston  v.  Morrow. 

2.  Sloan  v.  Smith,  3  Cal.  406:  Piper  66  N.  Y.  452;  Elliott  v.  Lewis,  16  Hun 
r.  Johnston,  12  Minn.  60;  Campbell  v,  (N.  Y.)  581. 

Seaman,  63  N.  Y.  587;  Petrie  v.  Hamll-  Order  Denying  Seferenoo.  —  In  Harden 

ton  College,  92  Hun  (N.  Y.)  81;  How-  r.  Corbett,  6  Hun  (N.  Y.)  522,  it  was 

land  V.  Howland,  20  Hun  (N.  Y.)472;  held  that  an  order  of  the  special  term 

Ingersoll  v,  Bostwick,  22  N.  Y.  425.  erroneously   denying  a   motion   for  a 

See  also  People  v,  Goff,  52  N.  Y.  434;  reference  on  the  ground  that  the  action 

Kenney  t^.  Apgar,  93  N.  Y.  539;  Decker  was  one  founded  in  tort,  when  in  fact 

1076  Volume  XVII, 


B«fifw  ta  AspmJ.  references.  Ib  CksMi. 

ence  there  are  in  fact  In  some  states  two  trials,  and  when  an 
appeal  is  taken  it  is  from  the  final  judgment  or  decree  of  the  trial 
court»  and  not  from  the  order  of  reference  or  the  conclusions  of 
the  referee,^ 

OHiUft  QonHiriiiiig  Bfport.  -^  As  a  general  proposition  an  appeal  will 
not  lie  from  an  interlocutory  order  confirming  a  master's  report ; 
but  it  is  not  universally  true,  for  if  such  an  order  will  finally 
affect  the  merits  of  the  case  or  deprive  the  party  complaining  of 
it  of  any  benefit  he  may  have  at  the  final  hearing,  an  appeal  is 
allowable.' 

B»Tiew  of  Cfovt*!  XuUiiffa  upoa  XsMiitioBi.  *-^  Where  the  report  is 
excepted  to,  the  court's  rulings  upon  questions  of  law  are  subject 
to  review  on  appeal.' 

the  complaint  showed  a  cause  of  action  N.    Y.   Super.   Ct.   908;    Batchelor  v, 

on  a  contract,  was  appealable.  Albany  City  Ins.  Co.,  (N.  Y.  Super.  Ct, 

OHer  YtMitlnf  OHtr  of  l«fqronflo.—  Gen.  T.)  6  Abb.  Pr.  N.  S.  (N.  Y.)  240; 

In  Hofimanz^  Sparling,  12  Hun  (N,  Y,)  Dean  v.  Empire  Slate  Mut.  Ins.  Co,, 

83,  it  was  held  that  an  order  of  the  (Supm.  Ct.  Gen.  T.)  9  How.  Pr,  (N.  Y,} 

special    term    vacating    an    order    of  69;  Hatch  v.  Wolf,  (C,  PI.  Gen.  T.)  30 

roference  previously  made  Is  appeal-  How.  Pr.  (N,  Y.)  65,  i  Abb.  Pr.  N.  S. 

able.  (N.  Y.)  77;  Hossaclc  v,  Heyerdahl,  38 

Appeal  from  Decision  on  Settlement  of  N.   Y.   Super.    Ct.   391;    Whitaker  v, 

Caae.  —  In  Lefler  v.  Field,  47  N.  Y.  407,  Desfosse,  7  Bosw.  (N.  Y,)678;  De  Graf! 

the  Court  of  Appeals  said:  '*  The  rem-  v.  Maclcinley,  38  N.  Y.  Super.  Ct.  203; 

edy  of  the  defendant  for  the  refusal  of  Davis  v,  Coddington,  7  AId,  L.  J.  346; 

the  referee  to  insert  in  the  case  the  Ludlow  v.  American  Exch.  Nat.  3anl(, 

matters  proposed  by  him  was  not  by  59    Barb.    (N.    Y.)    509;     Stebbins    v^ 

appeal  from  the  decision  made  by  the  Cowles,  30  Hun  (N.  Y.)  523;  Smith  v. 


I  523;  bm 
.  Y!).348, 


referee  on  the  settlement  of  the  case,  Dodd,  3  E.  D.  Smith  (N.  Y.)^48,     See 

No  such  appeal  Is  Icnown  in  practice  also  Lawless  v.  O'Mahoney,  (Supm.  Ct. 

oir  authorized  by  any   law.     It  could  Gen.  T.)  9  Abb.  Pr.  N.  S.  (N.  Y.)  44* 

not,   therefore,   be   entertained  at  the  Schermerhorn  v.  Wood,  4  Daly  (N.  Y.j 

general  term,  nor  ean   it   here.     The  158. 

proper  remedy  was  by  motion  to  the  1.  Young  v.  ScoviUe,  99  Iowa  177. 
court  below,  before  the  argument  of  8.  Kennedy  v.  Kennedy,  3  Ala.  434, 
the  appeal  from  the  judgment,  to  com-  in  which  case  it  was  held  that  an  order 
pel  the  referee,  in  settling  the  case,  to  confirming  a  separate  report  of  the 
insert  such  part  of  the  proposed  matter  master,  although  it  was  In  one  sense 
as  related  to  the  points  or  claims  interlocutory,  because  It  did  not  put  an 
alleged  to  have  been  actually  made  end  to  the  suit,  was  nevertheless  ap- 
upon  the  trial  before  him,  and  to  send  pealable,  because  if  it  was  obnoxious 
the  case  baclc  to  him  for  further  find-  to  the  objections  made  to  it,  it  mi^ht 
ings,  if  it  should  be  made  to  appear  prejudice  the  appellant  if  upon  taking 
that  they  were  necessary  to  a  proper  an  account  a  balance  should  be  found 
review  of  the  judgment.*'  Citing  Van  In  his  favor.  Citinp  Ringgold's  Case,  i 
Slyke  V.  Hyalt,  an  unreported  case.  Bland  (Md.)  5;  McKim  v.  Thopipson,  i 
Serlewof  JiuUoial  BiseretioA,  —  If  ac-  Bland  (Md.)  150;  Danels  v.  Taggart, 
tion  is  in  its  nature  referable  to  a  i  Gill  &  J.  (Md.)  311;  Buloid  </.  Miller, 
referee,  and  any  evidence,  even  though  4  Paige  (N.  Y.)  473;  Rogers  v.  Pater- 
it  is  conflicting,  is  produced  to  the  court  son,  4  Paige  (N.  Y.)  450;  Beach  v.  Ful- 
to  show  that  the  trial  will  involve  ton  Bank,  9  Wend.  (N.  Y.)  225;  Robert- 
the  examination  of  a  long  account,  the  son  v.  Bingley,  i  McCord  Eq.  (S.  Car.) 
judicial  discretion  in  referring  the  333;  Lomax  z/.  Picot,  2Rand.  (Va.)247; 
cause  to  a  referee  is  not  reviewable  Gibson  v.  Randolph,  9  Munf.  (Va.)^3io, 
in  an  appellate  court.  Harrington  v,  and  Allen  v.  Belches,  2  Hen.  s  M. 
Bruce,  84  N.  Y.  103;  Ubsdell  v.  Root,  (Va.)  595. 

fC.  PI.  Gen.  T.)  3  Abb.  Pr,  (N.  Y.)  142;        3.  Miller  v.  Groome,  IQ9  N.  Car.  148, 

Ronalds  v.  Mechanics'  Nat.  Bank,  37  in  which  case  the  court  ^//^^  McNeill  t^. 
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2.  Exceptions  —  a.  To  Rulings  of  Lower  Court.  —  Upon 
an  appeal  in  an  action  in  which  there  has  been  a  reference,  the 
court  will  apply  the  familiar  rule  that  objections  which  were  not 
raised  in  the  lower  court  are  not  entitled  to  consideration,  and 
unless  exceptions  are  saved  to  the  ruling  of  the  trial  court  in 
ordering  a  reference  or  to  the  court's  rulings  upon  exceptions  to 
the  report,  such  rulings  will  not  be  reviewed  on  appeal.* 

b.  To  Referee's  Report. — In  New  York,  in  which  state  causes 
arc  frequently  referred  to  a  referee  to  hear  and  determine  the 
whole  issue,  and  a  judgment  is  entered  as  of  course  upon  the 
referee's  report,  if  the  cause  is  so  referred  and  an  error  of  law  is 
made  in  the  report  an  exception  to  it  must  be  taken  by  filing  a 
notice  thereof  in  the  clerk's  office  and  serving  a  copy  of  the  same 
upon  the  attorney  of  the  adverse  party.  Thereupon  an  appeal 
may  be  taken  from  the  judgment  entered  upon  the  report ;  but 
if  exceptions  are  not  filed  to  the  report  the  appellant  will  be  con- 
fined to  the  exceptions  taken  in  the  course  of  the  trial,  or  if 
exceptions  are  filed  after  the  coming  in  of  the  report  he  will- be 
confined  to  the  exceptions  so  filed  and  those  taken  in  the  course 
of  the  trial.'     But  in  that  state  all  exceptions  after  the  coming 

Hodges,    105   N.   Car.   52,   and  Wake  Co.,   7  Colo.   5S8,   in   which  case  the 

County  V.  Magnin,  85  N.  Car.  114.  court  said:   *'  No  exception   was  pre- 

Interlocatory  Jodgment  Conflrming  served  either  to  the  ruling  upon  the 
Beport.  —  In  Townsend  v.  Petersen,  12  issues  presented  by  the  report,  and  the 
Colo.  491,  it  was  held  that  an  interlocu-  exceptions  thereto,  or  to  the  final  judg- 
tory  judgment  or  order  overruling  the  ment  rendered  in  the  district  court, 
exceptions  to  the  report  of  the  referee.  Therefore  w^e  are  precluded  from  re- 
and  confirming  such  report  as  to  cer-  viewing  this  judgment  upon  the  evi- 
tain  matters,  was  in  effect  a  final  ad-  dence;  t.  /.,  from  determining  whether 
judication  as  to  all  those  matters  at  or  not  it  is  supported  thereby.**  Citing 
issue  wherein  the  finding  of  the  referee  Martin  v.  Force,  3  Colo.  199;  Law  v, 
was  sustained  by  the  court,  and  was  an  Brinker,  6  Colo.  555.  and  Breen  v.  Rich- 
appealable  order  under  Act  Colo.  April  ardson,  6  Colo.  605.  See  also  Wen tz« 
23,  1885,  although  the  interlocutory  ville  Tobacco  Co.  v.  Walker,  123  Mo. 
order  recited  that  certain  findings  of  662;  Caruth-Byrnes  Hardware  Co.  v. 
the  referee  were  not  conclusive  but  Wolter,  91  Mo.  484;  Manning r.  Leigh- 
would  be  subject  to  review  and  modi-  ton,  66  Vt.  56;  Duncan  v.  Erickson,  82 
fication  upon  the  final  hearing  of  the  Wis.  128. 
case.  Motion  for  Hew  Trial.  —  In  Nebraska^ 

Beferenoe  to  Asoertain  Damagei  for  At-  in  order  to  have  a  review  of  the  de- 
tachment or  I^jniiction. —  In  Tennessee  ^,  cisions  of  the  referee,  a  motion  for  a 
motion  for  a  reference  to  ascertain  new  trial  must  be  filed  precisely  the 
damages  for  the  wrongful  suing  out  of  same  as  where  the  trial  is  before  the 
an  attachment  or  injunction  is  a  new  court.  Simpson  v,  Gregg,  5  Neb.  237; 
suit,  or  in  the  nature  of  one,  and  an  ap-  Light  v,  Kennard,  11  Neb.  129. 
peal  from  the  action  of  the  court  on  the  2.  Johnson  v.  Whitlock,  (Ct.  App.)  12 
reference  and  report  thereon  does  not  How.  Pr.  (N.  Y.)  571;  Tallmadge  r. 
bring  up  in  the  supreme  court  for  its  Whitman,  11  Hun  (N.  Y.)  367;  Riley 
revision  the  decree  in  the  original  v.  Sexton,  32  Hun  (N.  Y.)245;  New 
cause.  Therefore  assignments  of  error  York  &.  Erben,  (N.  Y.  Super.  Ct.  Gen. 
relative  to  the  original  decree  are  irrele-  T.)  24  How.  Pr.  (N.  Y.)  358,  3  Abb. 
vant  and  will  not  be  considered.  Rouss  App.  Dec.  (N.  Y.)  255.  38  N.  Y.  305; 
V.  Kendrick,  (Tenn.  Ch.  1897)  41  S.  W.  Bortle  v,  Mellen,  (Supm.  Ct.)  14  Abb. 
Rep.  1074.  Pr.   (N.    Y.)  228;    Tyler  v,  Willis,  33 

1.  Poire  V,  Rocky  Mountain  Transp.  Barb.  (N.  Y.)  327;  Dainese  v.  Allen,  36 
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Bovlew  on  Appeal.  REFERENCES.  Szoeptionf . 

in  of  the  report  are  limited  to  rulings  on  questions  of  law,  and  on 
appeal  the  court  may  determine  whether  a  finding  of  fact  is 
against  the  weight  of  evidence  without  any  exception  having 
been  taken  to  the  findings  of  fact.* 

Befoial  of  Bequests  to  Find.  —  In  New  York  if  requests  to  find  facts 
are  preferred  pursuant  to  the  Code  of  Civil  Procedure,  and  the 
referee  refuses  to  make  any  findings  whatever,  an  exception  may 
be  taken,  but  an  exception  to  a  refusal  to  find  a  fact  as  requested 
is  not  authorized.* 

N.  Y.  Super.  Ct.  98,  14  Abb.  Pr.  N.  S.  639;  Porler  v.  Smith,    107  N.  Y.  531, 

(N.  Y.)  363;  Union  Mfg.  Co.  v.  Bying-  (Supm.  Ct.  Gen.  T.)  7  Civ.  Pro.  (N.  Y.) 

ton,  I  Hun  (N.  Y.)44;  Shawt^.  Bryant,  195. 

65  Hun  (N.  Y.)  57.  8.  Porter  v.  Smith,  (Supm.  Ct.  Gen. 

Effect  of  Case  Made.  — In  O'Neil  v.  T.)  7  Civ.  Pro.  (N.  Y.)  195.  which  case 

New  York  State  Agricultural  Soc,  19  was  decided  under  Code  Civ.  Pro.  N. 

Barb.   (N.   Y.)   162,    it   was  held  that  Y.,  §993,  and  was  a^r»*^</in  107  N.  Y, 

where  a  case  is  made  it  is  not  necessary  531,  27  N.  Y.  Wkly.  Dig.  549.     Sec  also 

to  except  to  the  report  in  order  to  ob-  Marvin  v.  Inglis,  (Ct.  App.)  39  How. 

lain  a  review  at  a  general  term  of  the  Pr.    (N.    Y.)    329;     Carroll    v.   Staten 

supreme  court.     See  also  Tallmadge  v.  Island  R.  Co.,  65  Barb.  (N.  Y.)  33. 

Whitman,   ii   Hun  (N.  Y.)   367;  New  Time  of  Taking  Ezoeptloni.  —  It  is  not 

York  V.  Erben,  (N.  Y.  Super.  Ct   Gen.  the  proper  practice  to  except  during  the 

T.)  24  How.   Pr.  (N.   Y.)  35S,  3  Abb.  trial  to  the  referee's  refusal  to  find  as 

App.  Dec.  (N.  Y.)  255,  3vS  N.  Y.  305.  requested,   but  if  he  does  not  comply 

Ezceptions  Waived.  —  Exceptions  not  with  requests  to  find  exceptions  should 

noticed  in  counsel's  points  nor  argued  be  taken  after  the  report  or  decision 

are  to    be  deemed  waived.      Souther-  has    been     made.     Carroll    v.    Staten 

lanJ  V.  Rose,  47  Barb.  (N.  Y.)  144.  Island  R.  Co.,  65  Baib.  (N.  Y.)  32,  in 

On  a  Motion  to  Confirm  a  Beferee's  Be-  which   case   the  court  cited   Grant  v. 

port,     the     report     is    absolute    even  Morse,  22  N.  Y.  324;  Phelps  z/.  McDon- 

although  it  is  defective  upon  its  face  aid,  26  N.  Y.  82;  Lefler  v.  Field,  47  N. 

and  the  reference  was  simply  to  take  Y.    407,    and    Nelson     v.     IngersoU, 

proofs,  if  the  party  objecting  to  the  re-  (Supm.  Ct.   Gen.  T.)  27  How.   Pr.  (N. 

port   has   neglected    to  file  exceptions  Y.)  i. 

within  the  proper  time.     Gadcr.  Gade,  Motion  to  Set  Aside  Beport.  —  Where 

(Supm.  Ct.  Spec.  T.)  14  Abb.   N.  Cas.  the  objection  is  to  the  sufficiency  of  the 

(N.  Y.)  $10,  fo/unvinf*  Cailin  z/.  Catlin,  findings  a  motion  should  not  be  made 

2  Hun  (N.  Y.)  378.     But  see  r<?///rrt,  Mer-  to  set  aside  the  report,  but  a  motion 

rill  V.  Merrill,  (N.  Y.  Super.  Ct.  Spec,  should  be  made  for  further  findings  or 

T.)  II  Abb.  Pr.  N.  S.  (N.  Y.)  74;  Moore  to  send  the  report  back  for  correction. 

V.    Moore,  14   N.   Y.   Wkly.   Dig.  255;  Van  Slyke  v.   Hyatt,  46  N.  Y.  259,  in 

Greene  v.  Greene,  14  N.  Y.  Wkly.  Dig.  which  case  the  court  citi'd,  among  other 

159.  cases,    Tilman  v.    Keane,   (Supm.    Ct. 

1.  Lefler  v.  Field,  50  Barb.  (N.  Y.)  Spec.  T.)  i  Abb.  Pr.  N.  S.  (N.  Y.)  23, 
407,  holding  that  exceptions  to  the  find-  and  Lefler  v.  Field,  50  Barb.  (N.  Y.)407. 
ings  of  fact  are  idle  and  of  no  avail;  Motion  to  Send  Case  Back  to  Beferee. — 
Barrett  17.  Kling,  (Brooklyn  City  Ct.  Gen.  Where  a  referee  omits  to  find  as  re- 
T.)40  N.  Y.  St.  Rep.  823;  Metropolitan  quested,  the  aggrieved  party,  while  the 
Gas- Light  Co.  v.  New  York,  9  Hun  (N.  right  to  Uke  exceptions  to  the  report 
Y.)  706;  Spencc  v.  Chambers,  39  Hun  remains,  may  apply  to  the  court  to  send 
(N.  Y.)  193;  New  York  7/.  Erben,  (N.Y.  the  case  back  to  the  referee  to  pass 
Super.  Ct.  Gen.  T.)  24  How.  Pr.  (N.  Y.)  specifically  upon  such  requests  or  to 
358, 3  Abb.  App.  Dec.  (N.Y.)  255,  38  N.Y.  resettle  his  report.  Carroll  v.  Staten 
305;  Daincse  v.  Allen,  36  N.  Y.  Super.  Island  R.  Co.,  65  Barb.  (N.  Y.)  32; 
Ct.  98;  Magie  v.  Baker,  14  N.  Y.  438;  Lefler  v.  Field.  50  Barb.  (N.  Y.)407; 
Johnson  v.  Whitlock,  13  N.  Y.  346;  Van  Slyke  v.  Hyatt.  46  N.  Y.  265; 
Hatch  V.  Fogerty,  7  Robt.  (N.  Y.)488;  Brainerd  v.  Dunning,  30  N.  Y.  211; 
Mead  v.  Smith,  (Supm.  Ct.  Gen.  T.)  3  Ashley  v.  Marshall,  29  N.  Y.  494;  Pot- 
Civ.  Pro.  (N.  Y.)  171,  28  Hun  (N.  Y.)  ter  v.  Carpenter,  71  N.  Y.  74;  Tilman 
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REFERENCES. 

TfaM  WUa«  Wldik  Xia«ill«M  b9  Bt  TIM,  —  If  exceptions  have  not 
been  filed  within  the  time  limited  by  statute  the  court  nuiy  allow 
exceptions  to  be  filed  nunc  pro  tunc  upon  such  terms  as  justice 
requires.^  But  the  extension  of  the  time  within  which  exceptions 
may  be  filed  is  within  the  discretion  of  the  court,* 

iMutaaMi  mA  Cvtaiaty.  —  Exceptions  to  the  referee's  report  must 
be  specific  and  must  point  out  the  precise  error  complained  of.' 
A  general  exception  to  all  the  findings  both  of  law  and  fact  is  of 
no  avail.* 

9,  Keane,  (Sopm.  Ct.  Spec,  T.)  1  Abb.  Y.  416.     But  c^mp^re  Merritl  v.  Sea- 

Pr.  N.  S.  (N.  Y.) 23;  Qatncoy  v.  Youa^,  man.  6  N.  Y.  168. 

53  N.  Y.  504.  B«liiiiUGirt»iK^.—  In  Van  Derveer 

1.  Shddoa  v.  Wood.  (N.  Y.  Super,  v.  Wright.  6  Barb.  (N.  Y.)  547,  the  court 

Ct.  Spec.  T)  14  How.   Pr.  (N.  Y.)  iS;  said:  **  The  party  w  bo  ukes  ao  excep- 

Gade  v.  Gade,  (Supm.  Ct«  Spec.  T.)  14  tion  must  be  so  specific  as  to  remove 

Abb.  N.  Cas.  (N.  Y.)  510;    Bortle  9,  all  doubt  as  to  his  meaniBg  and  to  ap- 

Ifallea,  (Supm.  Ct.)  14  Abb.  Pr.  (N.  Y.)  prise  his  adversary  and  the  court  ol  the 

9t8.    Siee  also  Sails  v.  Butler,  (Supm.  precise  point  of  his  objection." 

Ct.  Gen.  T.)  vj  How.  Pr.  (N.  Y.)  133;  ftriefciM  iHlll^  i»  S^Vlmia  U  Ift- 

Lefler  v.  Field,  50  Barb.  (K.  Y.)  407.  itnutioM.  —  Exceptions  to  the  findings 


2.  Sheldon  v.  Wood,  (N.  Y.  Super.  o{  a  referee  need  not  specify  the  objec- 

Ct.  Spec.  T.)  Z4  How.  Pr.  (N.  Y.)  18;  tions  with  the  same  strictness  as  is  re- 

Bortle  «.  Melleo,  (Supm.  Ct.)  14  Abb.  quired  where  exceptions  are  taken  to  a 

Pt.  (N.  Y.)  atS,  in  which  case  the  court  judge's  charge  or  refusal   to  chai^ge. 

refused  to  allow  exceptions  to  be  filed  Newlin  v.  Lyon,  49  N.  Y.  661. 

after  the  time  prescribed  by  statute,  be-  4.  Graham  r.  ChrystaU  (Ct.  App.)  37 

cause  the  party  wishing  to  except  had  How.  Pr.  (N.  Y.)  279*  in  which  case  the 

already  obtained  an  extension  of  time  QoniXcited  McMahon  v.  New  York,  etc., 

by  consent  and  had  been  guilty  of  great  R.  Co.,  ao  K.  Y.  463. 

laches.  iBSHjReWnt  £zcfptimML  —  Aisong  the 

Sxtouisa  ol  Tiaift  to  Hake  OtMw  —  An  numerous  exceptions  which  have  been 

extension  ol  the  time  to  make  a  case  held  insufficient  are  the  following: 

does  not  extend  the  time  to  take  excep-  ''  To  each  of  the  conclusions  of  law." 

tions.     Hatch  v,  Fogerty,  7  Robt.  (N.  Hepburn  v.  Montgomery,  (Supm.  Ct. 

Y.)488.  Gen.  T.)  5  Civ.  Pro.  (N.  Y.)  244. 

Tims  to  iMTfiac  HoifeiQa  tf  AmmJ  Hot  "  To  the  ruling  or  conclusions  of  law 

lsliii4ad«  —  The  extension  of  the  time  contained     in    the    referee's    report, 

10  file  and  serve  exceptions.  Off  to  serve  *     *     *     and    to    each    and    every 

a  case  with  exceptions,  does  not  also  thereof."    Ward  v.  Craig,  87  N.  Y.  550. 

extend  the  time  to  serve  a  notice  of  ap-  "To  each  and  every  conclusion  of 

peal.     Sails  v.  Butler,  (Supm.  Ct.  Gen.  law  in  the  referee*s  report"     Graham 

T.)  27  How.  Pr.  (N.  YO  133-  v.  Chrysul.  (Supm.   Ct.   Gen.  T.)  32 

£ztMislo>  of  TiiM  B«»i«iS  «f  MotiMi  %o  How.  Pr.  (N.  Y.)  287.  (Ct.    App.)  37 

Be^oauait  Case.  —  Where  a  party  is  dis-  How.  Pr.  (N.  Y.)  279.  2  Keyes  (N.  Y.) 

satisfied  with  the  facts  found,  and  be-  2i,  2  Abb.  App.  Dec.  (K.  Y.)  263. 

fofe  the  time  for  excepting  has  expired  "To  the  several  findings  of  fact  and 

moves  the  court  to  send  the  case  back  the  conclusions  of  law  contained  in  tKe 

to  the  referee  to  have  him  find  one  way  report  of   the  referee  herein.'*    Good- 

or  the  other  upon  material  questioi^  rich  v.  Thompson,  44  N.  Y.  324. 

of  fact  in  issue  which  he  has  not  passed  "  Separately  to  each  and  every  of  the 

upon,  the  time  fof  taking  and  serving  referee's  findings  of  facts  in  such  section 

exceptions  may  be  extended  by  order,  contained  and  stated  in  bis  report." 

Lefler  ».  Tield,  50  Barb.  (N.  Y.)  407.  Moyer  v.  New  York  Cent,  etc.,  R.  Co., 

8,  Ledoux  v.  Grand  Trunk  R.  Co.,  61  83  N.  Y.  352. 

N.  Y.  613;  IngersoUf/.  Bostwick,  22  N.  "  To  the  report  of  the  referee  in  the 

Y.  425;  Loomis  7.  Loomis,  51  Barb.  (N.  above  action  and  to  each  and  every  part 

Y.)  257.     See  also  Tyler  v.  Willis,  33  thereof,  both  as  to  its  findings  of  fact 

Barb.  (N.  Y.)  328;  Jones  v,  Osgood,  6  and  conclusions  of  law."     Wheeler  w. 

N.  Y.  233;  CaldweU  v.  Murphy,  xi  N.  BilUngs,  38  N.  Y.  263, 
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lavim  in  ApfnX.  REFERENCES.  Bm«e«  tm  AnmO. 

beepdoA  to  Wk*lo  Itadligi.  —  Where  a  party  excepts  generally  to 
the  whole  findings  and  every  part  thereof,  and  some  of  the  find- 
ings are  unexceptionable,  the  exception  will  not  be  sustained.^ 

3.  Record  on  Appeal.  —  To  make  an  exception  to  a  master's 
report  available  on  appeal,  it  must  appear  of  record  that  there  was 
a  ruling  by  the  court  in  some  way  affecting  the  decision  appealed 
from.* 

Only  flo  Knoll  tf  th*  Xvldtnoe  snd  Pneaedingt  should  be  incorporated  in 
the  record  as  is  necessary  to  present  the  points  relied  upon  as 
grounds  of  error,  as  anything  more  serves  only  to  increase  the 
expense  and  to  augment  the  labor  of  the  appellate  court  and  to 
confuse  rather  than  enlighten  the  case.' 

XaeoptlMia  to  tHo  Boport  of  the  KMter  do  not  constitute  a  part  of  the 
record  unless  made  so  by  a  bill  of  exceptions.^ 

"  To  each  and  every  one  of  ihe  de-  Ci.  Geo.  T.)  5  Civ.  Pro.  (N.  Y.)  244,  97 

cisions    and     rulings    of    the    referee  N.  Y.  617;  Riley  z/.  Sexton,  32  Hun  (N. 

against  the  plaintifif  on  the  trial  of  this  Y.)245.     See  also  Ward  z^.  Craig,  87  N. 

action,  severally*  separately,  and   dis-  Y.  550:    Wheeler  v.  Billings,  38  N.  Y. 

tinctively."    Newell    v.    Doiy»   33    N.  263;     Newell   v.   Doty,   33   N.   Y.   83; 

Y.  83.  Magic  V,  Baker,   14  N.  Y.  435;    Law- 

For  various  other   errors,  insaflS-  rence  v.  Fowler,  (Supm.  Ct.  Gen.  T.)  20 


clencles,  and  inaccuracies."      It   was  How.  Pr.  (N.  Y.)407;  Lefler  v.  Field, 

held  that  this  exception  was  too  gen-  50  Barb.  (N.  Y.)  407. 

eral  to  permit  the  exceptor  to  raise  the  A  Ctoneral  Ezoeptioii  to  the  ConclTuions 

poini  that  the  referee  erred  in  imposing  of  Law  is  not  available  unless  all  the 

2he    entire    costs   upon   the   exceptor,  rulings  are  erroneous,  and  if  either  of 

Oppenheimer  v.  Walker*  3  Hun  (N.  Y.)  the  conclusions  of  law  to  which  the 

34»  5  Thomp.  &  C.  (N.  Y.)  325.  exception    is  directed    is    correct  the 

'*  That     the     average    adjustment,  entire  judgment  must   be  confirmed, 

statement,  and  apportionment,  in  said  Riley    v.    Sexton,    32    Hun    (N.    Y.) 

report  mentioned,  are  incorrect  as  modi-  245. 

fied  by  said  report."     It  was  held  that  2.  Newcomb  v.  White,  5  N.  Mex.  435, 

this  exception  was  not  sufficient  to  en-  in  which  case  the  court  cited  Florida  R. 

title  the  exceptant  to  claim  that  the  Co.  v.  Smith,  21  Wall.  (U.  S.)  255. 

referee  erred  in  regard  to  some  of  the  8.  Tweed   v.  Davis,  i  Hun  (N.  Y.) 

items  embraced  in  his  statement  of  an  252;  Dunlap  v,  Hawkins,  2  Thomp.  & 

account,   though    not  all.      Jones    v,  C.  (N.  Y.)  298;  Ryan  v.  Wavle,  4  Hun 

Bridge,  2  Sweeny  (N.  Y.)  431.  (N.   Y.)  804;    Marckwald    v.    Oceanic 

*•  The  plaintiff  excepts  to  each  and  Steam  Nav.   Co.,  8   Hun  (N.  Y.)  547; 

everyone  of  the  referee's  findings  of  Magie  w.  Baker,  14   N.  Y.  435;  Jewell 

fact,     severally,    separately,  and    dis-  v.  Van  Steenburgh.  58  N.  Y.  85;  How- 

tinctively,  found  and  stated  in  his  re-  land  v.  Woodruff,  60  N.  Y.  75. 

port,  and  alleges   that  his  finding  on  4.  Lewis  z'.  Godman,   129  Ind.  359; 

each  and  every  one  of  the  questions  of  Hauser  v.  Roth,  37  Ind.  89. 

fact  submitted  by  him  is  unsupported  Becord  Mnit  Show  that  Exception  waf 

by   and    contrary    10    the    evidence."  Taken.  —  In  Newcomb  v.  White,  5  N. 

Newell  y.  Doty,  33  N.  Y.  83.  Mex.  435,  it  was  insisted  in  one  of  the 

Exception  to  Finding  for  the  Plaintift  assignments  of  error   that    a    certain 

-*- Where  a  referee  finds  as  a  conclusion  item  of  account  should  hat^e  been  al- 

of  law  that  the  plaintiff  is  entitled  to  lowed,  and  the  court  said:     **  The  rec- 

recover  of  the  defendant  a  certain  sum,  ord  before  us  shows  that  there  was  no 

am  exception  to  such  finding  raises  the  exception   taken   by   the   plaintiffs  in 

(question  whether  the  plaintiff  was  en-  error,  to  any  item  of  account  contained 

titled  to  recover  the  entire  sum.    Briggs  in  the  master's   report,  and   therefore 

t/.  Boyd,  56  N.  Y.  289.  there  is  no  question  under  this  assign- 

I.  Crawford  v.   Everson,   68   N.   Y.  ment  of  error  which  this  court  can  con- 

624;  Hepburn  v.  Montgomery,  (Supm.  sider.'* 
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Keriew  on  Appeal.  REFERENCES.  Review  of  Evidenoe. 

Who  Kftj  Sign  BlUi  of  Ezeeptlons.  —  It  has  been  held  that  a  bill  of 
exceptions  or  statement  of  facts  approved  by  a  master  in  chancery 
and  not  approved  by  the  trial  court  cannot  be  considered  on 
appeal.  ^ 

Presexration  of  Evidenoe. —  Where  the  evidence  is  not  made  a  part 
of  the  record  by  a  bill  of  exceptions  or  settled  case,  or  in  some 
other  appropriate  manner,  or  where  it  does  not  appear  that  all  of 
the  evidence  heard  on  the  reference  is  brought  before  the  appel- 
late court,  the  latter  will  assume  that  the  evidence  was  sufficient 
to  sustain  the  findings  of  fact  and  will  sustain  such  findings.* 

4.  Eeview  of  Evidence  —  a.  In  General.  —  Where  a  reference 
has  been  made  to  a  master  or  referee,  and  the  lower  court  has  sus- 
tained the  findings  of  fact  or  set  them  aside  as  being  against  the 
weight  of  the  evidence  or  without  any  evidence  to  support  them, 
an  appellate  court  has  power  to  review  the  evidence  and  inquire 
whether  or  not  the  lower  court  erred  in  sustaining  or  setting  aside 
the  findings  of  fact  reported.' 

1.  Ballard  v.  McMillan,  5  Tex.  Civ.  cited  Chapman  v.  McMillan,  27  W. 
App.  679,  in  which  case  the  court  ciud  Va.  220;  Lynch  v.  Henry,  25  W.  Va.  416, 
Willis  V.  Donac,  61  Tex.  588,  and  Mott  and  Thompson  v,  Catlett,  24  W.  Va. 
V.  Harrington,  15  Vt.  185.  524.     See  also    Arnold    v.   Slaughter, 

In  Iowa  it  has  been  held,  under  stat-  36  W.  Va.  589;  Holt  v.  Holt,  37  W.  Va. 

ute  providing  that  the  evidence  in  equi-  305;  Anderson  v.  Caraway,  27  W.  Va. 

table  actions  must  be  certified  toby  the  387. 

trial  judge,  that  when  an  equity  case  is  Wisconsin,  —  Casgrain  v,  Hamilton, 

sent  to  a  referee  the   evidence   upon  92  Wis.  179. 

which  the  case  is  submitted  must  be  Ezoeptioxu  to  Condiuionf  of  Law  may 

certified  to  by  the  trial  judge  and  not  be  reviewed  although  the  printed  case 

by  the  referee.     Young  v.  Scoville,  99  does  not  contain  any  of  the  evidence. 

Iowa  177,  in  which  case  the  court  cited  Dainese  v,  Allen,  36  N.  Y.  Super.  Ct. 

Porter  v.  Everett,  66  Iowa  278.  98,  14  Abb.  Pr.  N.  S.  (N.  Y.)  363. 

In Kebraaka,  where  it  is  sought  to  have  Btenographer's    Longhand  Kotet.  —  In 

a  review  cf  the  findings  of  the  referee,  Washington  a  stenographer's  longhand 

a  bill  of  exceptions  must  be  signed,  and  notes  are  sufficient  on  appeal  without 

in  such  case  the  referee  is  the  proper  the  filing  of  a  statement  of  facts.     Bash 

person   to  sign   the   bill.     Whalen    v,  v.  Culver  Gold  Min.  Co.,  7  Wash.  122. 

Brennan,  34  Neb.  129;    Light  v.  Ken-  Minnies  of  Beferee.  —  A  paper  which 

nard,  11  Neb.  129;  Turner  v.  Turner,  purports  to  be  a  copy  of  the  "  minutes 

12   Neb.   161;   Gillespie  v.    Brown,    16  of  referee,*'    but  which  has  not  been 

Neb.  457;  State  v.  Gaslin,  30  Neb.  651.  settled  or  signed  as  a  case,  cannot  be 

See  also  Code  Neb.,  g  303.  cbnsidered.     Albright  v.  Riker,  22  Hun 

2.  Minnesota.  —  Lundell   v.  Cheney,  (N.  Y.)  367. 

50  Minn.  470.  Mandamni  to  Compel  Settlement  of  Cue. 

Missouri.  —  Dallas  v.  Brown,  60  Mo.  — The  writ  of  mandamus  is  a  proper 

App.  493;    Wentzville  Tobacco  Co.  v.  remedy  to  compel  a  referee  to  settle  a 

Walker,  123  Mo.  662.  case  and  exceptions,  and  to  settle  it  cor- 

jVe7o    York,  —  Evans  v.   Howell,    75  reclly.     People  v.  Baker,  35  Barb.  (N. 

Hun  (N.  Y.)  199;    Porter  v.  Smith,  35  Y.)  105,  14  Abb.  Pr.  (N.  Y.)  19. 

Hun  (N.  Y.)  118:  Spence  v.  Chambers,  8.  Morris  r.  Haas,  54  Neb.  579;    De 

39  Hun  (N.  Y.)  193.     See  also  Porter  v.  Cordova  v,  Korte,  7  N.  Mex.  678;  Holt 

Smith,  (Supm.  Ct.  Gen.  T.)  7  Civ.  Pro.  v.  Taylor,  43  W.  Va.  153. 

(N.  Y.)  TQ5;   Howland  z^.  Howland,  20  Beport  Eironeonsly  Set  Aside.  —  Where 

Hun  (N.  Y.)  472.  the  trial  court  disregards  the  rule  that  a 

South  Dakota.  —  Adams,  etc.,  Co.  v.  master's  findings  of  fact  based  upon  the 

Deyette,  5  S.  Dak.  418.  weight  ot    conflicting   testimony  have 

West  Virginia,  —  Gay  v.  Lockridge,  every   presumption   of    correctness   in 

43  W.  Va.  267,  in  which  case  the  court  their  favor,  an  appellate  court  will  re- 
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Rtyiow  of  STidonoe. 


b.  Findings  Based  on  Conflicting  Evidence.  —  Although 

the  court  on  appeal  has  the  power  to  review  the  evidence,  this 
power  extends  no  further  than  to  inquire  whether  the  master  or 
referee  has  made  findings  of  fact  without  any  evidence  or  against 
the  weight  of  evidence.  The  findings  of  the  master  or  referee 
will  be  given  the  same  force  and  weight  as  the  verdict  of  a  jury, 
and  will  not  be  disturbed  when  the  evidence  is  conflicting  or 
there  is  any  evidence  tending  to  support  them.* 


view  and  reverse  such  action  of  the 
trial  court.  De  Cordova  v.  Korte«  7  N. 
Mex.  678. 

In  Hew  York,  in  which  state  where  a 
reference  is  made  to  try  the  whole  issue 


1.  Briggs  V,  Hiles,  87  Wis.  438,  in 
which  case  the  court  cited  20  Am.  and 
Eng.  Encyc.  of  Law  (ist  ed.)  708. 

Among  the  numerous  cases  in  which 
the  doctrine  stated   in   the  text  finds 


a  judgment  is  entered  as  a  matter  of  support  are  the  following: 

course  upon  the  coming  in  of  the  re-  California,  —  Knowles    v.  Joost,    13 

port,  and  an  appeal  is  allowable  to  the  Cal.  620;  Noonan  v.  Hood,  49  Cal.  293; 

general  term  of  the  supreme  court,  the  Hickox  v.  Lowe,  10  Cal.  197.     See  also 

latter  court  has  the  power  to   review  Keller  v.  Sutrick,  22  Cal.  471. 

the  findings  of  fact  and  determine  from  Colorado,  —  Kimball  t/.  Lyon,  19  Colo. 

the  evidence  whether  they  are  without  266;    Townsend  v.  Petersen,  12  Colo. 

any  evidence  to  support  them  or  are  .491;    Groth  v,  Kersting,  4  Colo.  App. 

aiirainst  the  weight  of  the  evidence,  and  395. 


to  set  aside  the  report  on  the  ground 
that  it  does  not  conform  with  the  evi- 
dence. Griscom  v.  New  York,  12  N.  Y. 
586;   Spence  v.  Chambers,  39  Hun  (N. 

Y.)  193. 

The  New  York  Court  of  Appeals  on 
appeal  from  a  judgment  of  the  supreme 
court  affirming  a  judgment  entered 
upon  the  report  of  a  referee  will  not 
review  the  evidence  and  will  disregard 


exceptions  which  relate  exclusively  to    73  Iowa  292. 


District  of  Columbia,  —  York  v. 
Tyler,  21  D.  C.  265;  Haller  n.  Clark, 
21  D.  C.  128;  Richardson  v.  Van  Auken, 
5  App.  Cas.  (D.  C.)  209. 

Florida,  —  Marshall  v.  Bumby,  25 
Fla.  619. 

Illinois,  —  Garrity  v.  Hamburger 
Co.,  136  111.  499. 

Iowa.  —  Whicher  v.  The  Steamboat 
Ewing,  21  Iowa  240;  Lyons  v,  Harris, 


the  referee's  findings  of  fact,  as  the 
statute  provides  for  a  review  of  the  evi- 
dence by  the  general  term  only.  Pot- 
ter V.  Carpenter,  71  N.  Y.  74;  Van 
Derlip  v,  Keyser,  68  N.  Y.  443;  Gris- 
com V.  New  York,  12  N.  Y.  586;  Weed 
V.  New  York,  etc.,  R.  Co.,  29  N.  Y. 
616;  Doty  V.  Carolus,  31  N.  Y.  547. 
See  also  Sisson  v.  Barrett,  2  N.  Y.  406; 
Davis  V.  Spencer,  24  N.  Y.  390;  Hoyt 
V.  Thompson,  19  N.  Y.  212. 


Kansas.  —  Clouch  v.  Moyer,  23  Kan. 
404;  Ruth  V.  Ford,  9  Kan.  17;  Owen  v. 
Owen,  9  Kan.  91. 

Maine.  —  Howe  v.  Russell,  36  Me. 

"5. 
Massachusetts.  —  Richards    v.   Todd, 

127  Mass.  167;  Southbridge  Sav.  Bank 
V.  Mason,  147  Mass.  500;  Trow  v. 
Berry,  113  Mass.  139. 

Michigan.  —  Wei  rich  v.  Cook,  39 
Mich.  134,  in  which  case  the  court  cited 


In  Pennsylvania  it  has  been  held  that     Peabody  v.  McAvoy,  23  Mich.  526,  and 


where  the  referee  fails  to  make  a  find- 
ing of  fact  either  way,  the  supreme  court 
on  appeal  is  at  liberty,  though  not  re- 
quired, to  look  into  the  evidence  and 
find  the  facts  for  itself.  Leonard  v. 
Smith,  162  Pa.  St.  284. 
Printed  Argument.  —  In  Pennsylvania 


Brown  v.  McHugh,  36  Mich.  433. 

Minnesota.  —  Califl  v.  Hillhouse,  3 
Minn.  311. 

Missouri.  —  Dempsey  v.  Schawacker, 
140  Mo.  680;  Berthold  v.  O'Hara,  121 
Mo.  88;  Gimbel  v.  Pignero,  62  Mo. 
240;    Franz   v.    Dietrick,  49    Mo.   95. 


parties  asking   the  supreme  court  to  Compare  Park  r.  Kitchen,  i   Mo.  App. 

review   findings  of  fact   by  a   master  357,  wherein  it  was  declared  that  the 

should  in  the  printed  argument  collect  referee  is  the  sole  judge  of  the  weight 

the  evidence  relating  thereto,  with  a  of  the  evidence,  subject  to  review  by  the 

reference  to  the  pages  where  it  may  be  trial  court  alone. 

found.     Morgan's  Appeal,  no  Pa.  St,        Nebraska.  —  Grotte  v.  Nagle,  50  Neb. 

aff.  363;    School  Dist.  No.  i  v.  Bishop,  46 
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Bertov  of  Chiattllf't  Ffadiafi  tT  Iktl  ^—  When  the  chancellor  disre- 
gards the  master's  findings  of  fact  and  makes  other  findings,  acme 
weight  should  be  given  on  appeal  to  the  findings  of  the  chancel- 
lor, and  they  should  not  be  set  aside  unless  they  are  clearly 
opposed  to  the  evidence.* 

Keb.  8$o.     C49Mr/tfr/ Carter  V.  MunsoD.  7Wiii<j^//.  «**  Friersoo     v.     Morrow. 

27  Neb-  172.  (Tenn.  Ch.  1898)  48   S.  W.  Rep.  245; 

New  Hampshire.  —  Drary  v.  Amos-  Brothers  v.  Harrison,  (Tcnn*  Ch.  1897) 

keag  F.  Ins.  Co.,  65  N.  H.  iii.  45  S.  W.  Rep.  446. 

New  Jersey.  —  Fitch  v.  Archibald,  29  Vermont,  —  Enriffht   r.  Amsden.  70 

N.  J.  L.  160.  Vt.  183;    Potter  v,  Thompson.  64  Vt. 

New  Mexico.  —  Newcomb  v.  White,  427:    Baxter  v.  Blodgett,  63   Vt.  629. 

5  N.  Mez.  43S;  Medler  v.  Albaqaerque  See  also  Thayer  v.  Central  Vennont  R. 

Hotel,  etc..  Co.,  6  N.  Mex.  331;  Hua^  Co.,  60  Vt.  214;  Roth  v.  CoWio,  31  Vt. 

ington  V,  Moore,  i  N.  Mex.  489.  135. 

New  York.  —  Crim  v.  Starkweather,  Virginia.  —  Robinett     v,    Robinett, 

136  N.  Y.  63s.  49  N.  Y.  St.  Rep.  68;  (Va.  1894)  19  S.  £.  Rep.  845. 

Pritchard  f.  Hirt,  39  Hun  (N.  Y.)  378:  Washington, --'^n.xk    v.    Migbell,    7 

Porter  v.  Smith,  35  Hun  (N.  Y.)  118;  Wash.  304. 

Thompson  v.  Vromao,  66  Hun  (N.  Y.)  West  Virginia,  —  Holt  v.  Taylor.  43 

245;   Watkins  v.  Stevens,  4  Barb.  (N.  W.  Va.  153;  Stewart  v.  Stewart,  40  W. 

Y.)i68;  Matter  of  Odcll,  I  Connoly  (N.  Va.  65;    Fry  v.  Feamster,  36  W,  Va. 

Y.)  94;    McCarthy  v.  Teale,  51   Hun  454;    Reger  v.  O'Neal,  33  W.  Va.  159; 

(N.  Y.)  638,  4  N.  Y.  Supp.  795;  Mayer  Moore  v.  Ligon,30  W.  Va.  146:  Handy 

V.  Hazard,  49  Hun  (N.  Y.)  222;  Curtice  v.  Scott,  36  W.  Va.  710;    McGuire  r. 

V.  West,  50  Hun  (N.  Y.)47;  Van  Bok-  Wright,  18  W.  Va.  507;    Boyd  v.  Gun- 

kelein  v.  Berdell,  50  Hun  (N.  Y.)  605,  3  nison.  14  W.  Va.  I. 

N.  Y.  Supp.  333;  Snyder  v.  O'Connor,  Wisconsin.  —  La  Coursier  v.  Russell. 

50  Hun  (N.  Y.)6o4,  3  N.  Y.  Supp.  loi;  82  Wis.  365,  in  which  case  the  court 

Matter  of  Fithian,  i  Connoly  (N.  Y.)  cited  Walker  p.  Newton,  53  Wis.  336; 

187;    Matter  of  Eisner,  i  Connoly  (N.  Cunningham  fr.  Brown,  44  Wis.  72,  aod 

Y.)  358;  Holmes  v.  Young,  53  Hun  (N.  Ely  v.  Daily,  40  Wis.  53,     See  also 

Y.)  638,  6  N.  Y.  Supp.  924;  Stanley  v,  Briggs  v,  Hiles.  87  Wis.  438.     Compare 

Pickhardt,  57    N.  Y.  Super.  Ct.  147;  Kinsey  v.  Archer.  So^Wis.  30i. 

Deach  v.  Perry,  53  Hun  (N.  Y.)  638,  6  United  States,  —  Furrer  v.  Ferris,  145 

N.  Y.  Supp.  940.    See  also  New  York  U.  S.  132;  Crawford  v.  Neal,  144  U.  S. 

Car  Oil  Co.  v.  Richmond,  6  Bosw.  (N.  585;    Evans  v.  State  Bank,  141   U.   S. 

Y.)  213;  Marvin  v.  Inglis.  (Ct.  App.)  39  107:  Kimberly  v.  Arms.  139  U,  S.  512; 

How.  Pr.  (N.  Y.)  329;   Strittmacher  v,  Cailaghan    v.  Myers,  128   U.  S.  617; 

Salina,  etc.,  Plankroad  Co.,  (Supm.  Ct.  Tilghman  v.  Proctor,  125  U.  S.  136. 

Gen.  T.)34  How.  Pr.  (N.  Y.)  74;  Hart.  Invesligatiom      of      AMmmt. --  Even 

ford,  etc.,  R.  Co.  v.  New  York,  etc.,  R.  where  all  the  evidence  is  before  the 

Co.,  3  Robt.  (N.  Y.)4ii.  appellate  court,  it  will  not  go  through 

North  Carolina.  — *  Foushee  v.  Beck-  a  great  mass  of  accounts  and  figures*  to 

with,  119  N.  Car.  178;  Rouse  v.  Bowers,  ascertain  whether  the  referee  has  stated 

III  N.  Car.  360;  Miller  v.  Groome,  109  the    account    correctly.      Lundell    v. 

N.  Car.   148;    Battle  v.  Mayo,  I03  N.  Cheney,  so  Minn.  470,  in  which  case 

Car.  413;  Perry  v.  Hardison,  99  N.  Car.  the  court  said:    '*  To  entitle  appellant 

2t;  Hodges  v.  Lassiter,  96  N.  Car.  351:  to  a  reversal  he  must  be  able  to  poinc 

Hunter  v,  Kelly,  92  N.  Car.  285.  out  some  clear  and  demonstrable  error 

Pennsylvania.  —  Philadelphia  Co.  v,  on  part  of  the  referee." 

United  Gas  Imp.  Co.,  180  Pa.  St.  235:  1.  Medler    v,    Albuquerque    Hotel, 

McGinn    v.   Benner,   180  Pa.  St.  396;  etc.,  Co.,  6  N.  Mex.  331. 

Prouty  V.  Prouty,  etc..  Boot,  etc.,  Co..  WhM  a  Bafetfo't  ilndiagf  of  Fast  An 

155  Pa.  St.  112;    Burke's  Estate,  144  M  Atide  upon  exceptions  to  his  report. 

Pa.  St.  190.  an  appellate  court  will  reluctantly  in^ 

South  Carolina.  ^  Gregory  v.  Cohen,  terfere,  and  will  do  so  only  when  there 

50  S.  Car.  502;    McCrady  v.  Jones,  36  is  nothing  found  in  the  record  to  sup. 

S.  Car.  136;  Clark  v.  Scbipman,  24  S.  port  the  ruling.    Lyons  v,  Harris.  73 

Car.  597.  Iowa  292. 
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c.  Findings  Not  Supported  by  Evidence.  —  Where  find- 
ings of  fact  made  by  a  master  or  referee  are  wholly  unsustained 
by  the  evidence  or  are  against  the  gjreat  preponderance  of  the 
evidence  they  will  not  be  upheld  on  appeal.* 

XY  Eekoyal  07  BE7SBEE8  —  1.  Control  of  Court  over  Befereei . 
—  Referees  are  under  the  control  of  the  court  at  all  times,  and 
may  be  removed  in  its  discretion  for  cause  shown.* 

S.  Oroimdf  for  BemovaL  —  A  referee  should  not  be  removed 
without  good  and  substantial  reasons,'  but  he  may  be  removed 
where  he  has  been  guilty  of  any  misconduct  or  has  done  any* 
thing  calculated  to  bias  or  influence  him  to  the  prejudice  of 
either  party,  e,  g,^  where  he  has  entered  into  a  secret  understand- 
ing with  one  party  as  to  receiving  his  fees  in  advance  from  such 
party.* 

Where  a  Beferee  Beooaei  Biiqiudifled  to  Aot  all  proceedings  upon  the 
trial  before  him  necessarily  end,  and  it  is  not  within  the  power  of 

1.  Morris  v.  Haas,  54  Neb.  579;  ing  to  his  reputation  than  any  number 
Meacham  v.  Burke,  54  N.  Y.  217;  of  references  can  compensate.  In 
Matthews  v,  Coe,  49  N.  Y.  57;  Holt  v,  matters  of  such  a  delicate  nature, 
Taylor,  43  W.  Va.  153.  See  also  Ship<  fraught  with  consequences  of  so  far- 
man  V.  Fletcher,  91  Va.  473;  Beck  v.  reaching  a  tendency,  the  court  should 
Sheldon,  48  N.  Y.  365;  Putnam  v,  protect  its  officer  when  legally  right, 
Hubbell,  42  N.  Y.  106.  condemn  and  remove  him  only  when 

Kuet  Be  Strong  Beasons  for  Oyertnming  at  fault  and  guilty  of  misconduct  befit- 

Findinf^.  —  In   McCrady   v,   Jones,  36  ting  the  punishment  to  be  inflicted." 

S.  Car.  136,  it  was  said:  "  When  there  See  also  to  the  same  effect  Klein  v. 

is  a  concurrence  in  the  finding  of  facts  Continental  Ins.  Co.,  62  Hun  (N.  Y.) 

by  a  circuit  judge  and  referee,  very  341. 

strong  reasons  will  be  required  to  over-  Fr^ndice  or  Biae.  —  A  referee  may  be 

turn  such  findings."  removed  upon  a  showing  that  he  has  a 

8.  Goldberger  v,  Manhattan  R.  Co.,  prejudice  against  or  bias  in  favor  of 

(N.  Y.  Super.  Ct.  Gen.  T.)  3  Misc.  (N.  one  of  the  parties.     Clark  v,  Clark,  7 

Y.)  441,  in  which  case  the  court  cited  Robt.  (N.    Y.)  62;    Conley   v,   Petrie, 

Ford  V.   Ford,   53   Barb.   (N.  Y.)   525.  (Brooklyn  City  Ct.  Spec.  T.)  60  How. 

See  also  Klein  v.  Continental  Ins.  Co.,  Pr.  (N.  Y.)  299.     Compare  Billings  v, 

62   Hun  (N.   Y.)  341,   in   which    case  Vanderbrek,  (Supm.  Ct.  Spec.  T.)  15 

Mayham,   J.,   declared   that  although  How.  Pr.  (N.  Y.)  295. 

the  reference  is  ordered  by  the  court  Befosal  to  Prooeed  with  Beferenoe. —  If 

upon  an  agreement  of  the  parties,  the  a  referee  refuses  or  is  unable  to  hear 

referee   is    in    fact  appointed   by   the  the  cause,  and  it  is  important  that  it 

court,  and  in  a  proper  case  may  be  re-  should  be  heard  without  delay,  he  may 

moved  by  the  court.  be  removed  and  ianother  substituted. 

Objeotion  After  Bqport  Filed  to  KiBOon-  Parkhurst   v.  Berdell,  87   N.  Y.  145 ; 

duct. —  In  New  York  where  a  referee  Forrest  v.  Forrest,  3  Bosw.  (N.  Y.)  650. 

is  guilty  of  misconduct  the  party  ag-  4,  Goldberger  v.  Manhattan  R.  Co., 

grieved  should  move  the  court  to  va-  (N.  Y.  Super.  Ct.  Gen.  T.)  3  Misc.  (N. 

cate  the  order  of  reference,  and  should  Y.)  441,  in  which  case  the  court  cited^  as 

not  wait  until  after  an  adverse  decision  examples  of  the  stringency  of  this  rule, 

before   disclosing  the  charges  to    the  Forrest  v,  Forrest,  3  Bosw.  (N.  Y.)  6so; 

court.      Barrett  v,    Kling,    (Brooklyn  Dorlon  v.  Lewis,  (Supm.  Ct.  Spec.  T.) 

City  Ct.  Gen.  T.)40  N.  Y.  St.  Rep.  823.  o  How.  Pr.  (N.  Y.)  i;  Yale  v,  Gwinits, 

8.  Goldberger  v,  Manhattan  R.  Co.,  (Supm.  Ct.  Spec.  T.)  4  How.   Pr.  (N. 

(N.  Y.  Super  Ct.  Gen.  T.)  3  Misc.  (N.  Y.)    253;     Livermore    v,    Bainbridge, 

Y.)  441,   in   which  case  McAdam,  J.,  (Supm.  Ct.  Spec.  T.)  44  How.  Pr.  (N. 

said:    "  To  remove  a  referee  for  cause  Y.)  362,  (Ct.  App.)  47  How.  Pr.  (N.  Y.) 

is  to  impeach  him  as  unworthy  of  the  354;  Marie  v.  Garrison,  (M.  Y.  Super, 

trust  confided,  an  injury  more  damag-  Ct.  Spec.  T.)  i  How.  Pr.  N.  S.  (N.  V.) 
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the  court  in  appointing  a  new  referee  to  hear  and  determine  the 
cause  to  compel  the  new  referee  to  decide  the  issues  upon 
testimony  taken  before,  or  rulings  made  by,  the  referee  first 
appointed.* 

3.  Vacation  of  Order  of  Keference.  —  Where  an  order  of  reference 
has  been  entered  in  an  improper  case,  the  court  may  strike  it  off.* 

XXI.  C0MPEH8ATIOH  OF  MA8TEB8  AHD  KsFESEES  —  1.  In  General 
—  Moft  Be  Beasonable,  — The  master's  fee  should  be  fixed  at  a  reason- 
able compensation  in  view  of  the  time  consumed,  the  labor 
bestowed,  and  the  other  circumstances  of  the  case.'  Likewise 
when  the  court  is  authorized  by  statute  to  fix  the  compensation 
of  the  referee  it  should  be  fixed  at  a  reasonable  and  proper 
amount  in  view  of  the  necessary  services.'* 

Stotutory  ProviBionB.  —  Where  the  compensation  of  the  master  is 
regulated  by  statute  the  statute  must  be  complied  with  ;*  and 
the  court  in  ordering  compensation  to  be  paid  to  a  referee  has  no 
authority  other  than  that  expressly  conferred  by  the  statute.* 

Elements  of  Charges.  —  The  compensation  of  the  master  or  referee 
when  it  is  not  regulated  by  statute  or  by  a  stipulation  should  be 
fixed  by  the  court  in  its  discretion  so  as  to  remunerate  the  officer 

32;  Devlin  r.  New  York,  7  Daly  (N.  Y.)  son  before  whom  the  party  agreed  to 

466;  Carroll  v,  Lufkins,  29  Hun  (N.  Y.)  proceed  with  the  reference  in  the  ref- 

17;  Burrows  r.  Dickinson,  35  Hun  (N.  eree's  absence.     Shultz    v,    Whitney, 

Y.)492,  and  O'Brien  v.  Long,  49  Hun  (C.  PI.  Spec.  T.)  9  Abb.  Pr.  (N.  Y.)  71, 

(N.  Y.)  80.  17  How.  Pr.  (N.  Y.)  471. 

BemoTal    of    Beferee    by    Consent. —  4.  Sailor's   Estate,  2  Pa.  Dist.  489. 

Where    a    referee    is    appointed    and  See  also  In  re  Haldorn,  10  Mont.  281. 

qualifies,  and  the  record  does  not  show  5.  Russell  ^^  Avritt,  (Ky.  1897)  39  S. 

that  he  has  resigned    or  that  he  has  W.  Rep.  699. 

been   removed,   another    person,    who  6.  Cummins  v.    Robinson,  2    Okla. 

does  not  appear  to  have  been  appointed  494.      See    also    Park    v.    Mighell,    3 

by   the  court  or  to  have  qualified,  is  Wash.  737,  and  Duhrkop  r.  White,  13 

without  authority    to    act   as  referee,  N.  Y.  App.  Div.  293,  in  which  cases  it 

even  by  the  consent  of  counsel.     Nor-  was  held  that  where  a  referee's  fee  is 

veil  V.  Gibson,  6  Mo.  App.  581.  fixed  by  statute,  in  the  absence  of  any 

1.  Heerdegen  v.  Loreck,  17  N.  Y.  stipulation  between  the  parties  as  (o 
App.  Div.  515,  in  which  case  the  court  the  amount  of  the  referee's  fee  he  is 
cited  Bruce  v,  Davenport,  i  Abb.  App.  entitled  to  no  more  than  the  amount 
Dec.    (N.    Y.)    235,    and    distinguished  allowed  by  statute. 

Countryman  v.  Norton,  21  Hun  (N.  Y.)  Termination  of  Yolnntary  Beferenoe. — 

17.  and  Roberts  v.  White,  73  N.  Y.  375.  In  New  York  upon  the  termination  of 

2.  Stranahan  v,  Stranahan,  146  Pa.  a  voluntary  reference  by  one  of  the 
St.  44.  See  also  Waters  v.  Manhattan  parties  because  of  the  referee's  failure 
R.  Co.,  66  Hun  (N.  Y.)6o,  holding  that  to  file  his  report  within  the  time  re- 
where  the  parties  consent  to  the  entry  quired  by  the  statute,  the  referee  is  not 
of  an  order  of  reference  in  ignorance  entitle  to  any  fees.  Douglas  v.  Smith, 
of  the  death  of  one  of  the  plaintiffs  the  65  Hun  (N.  Y.)  11.  But  in  Mealis  v. 
consent  is  not  valid  and  binding  and  Meyer,  (Supm.  Ct.  App.  T.)  21  Misc. 
the  order  of  reference  should  on  motion  (N.  Y.)  344,  it  was  held  that  although 
be  vacated.  the  referee  did  not  deliver  his  report 

8.  Powel's  Estate,  163  Pa.  St.  349;  within  the  time  required  by  Code  Civ. 

Finance  Committee  v.  Warren,  82  Fed.  Pro.  N.  Y.,  §   1019,  as  there  was  no 

Rep.  525.  proof  or  suggestion  that  either  party 

Services  of  Third  Person  Acting  as  Bef-  elected  to  terminate  the  reference,  a 

eree.  —  A    referee    is    not    entitled   to  delivery  after  the  statutory  period  was 

charge  for  the  services  of  a  third  per-  sufficient. 
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for  the  actual  work  done,  the  time  employed,  and  the  responsi- 
bility assumed,  with  due  regard  to  the  magnitude  of  the  interests 
involved.* 

8tonognpher*s  Feef.  —  Unless  stenographer's  fees  are  allowed  by 
the  statute,  they  cannot  be  taxed  as  a  disbursement  against  the 
opposition  of  a  party.* 

OlijeetioiiB  WftiTod.  —  Objections  to  the  fee  allowed  unless  pre- 
sented to  the  trial  court  will  not  be  considered  on  appeal.' 

2.  Stipulation  as  to  Fees.  —  It  would  seem  that  the  parties  may 

agree  upon  the  compensation  to  be  allowed  to  the  master ;  ^  and 

1.  /'^r  Jenkins,  J.,  in  Finance  Com-  Division    of  Fees,  —  Where    several 

mittee  v.  Warren,  82  Fed.   Rep.  525;  causes   in   which   the  same   person  is 

Sailor's  Estate,  2  Pa.  Dist.  489,  holding  plaintiff  relate  more  or  less  to  the  same 

that  due  regard  should  be  given  to  the  subject  matter  and  are  referred  to  the 

rights  and  wishes  of  the  party  liable  same  referee  under  a  stipulation  in  ef- 

for  the  fees.  feet  that  there  shall  be  one  trial  in  all 

iHnanoe  of  eabpana.  —  In  Stokes  v,  of  the  cases  at  once,  the  referee's  fees 

Brown,  7  Ired.  Eq.  (N.  Car.)  33,  it  was  should  be  assessed  equally  to  each  case, 

held  that  a  clerk  or  master  is  not  en*  and  the  fees  should  not  be  assessed  as  if 

titled  to  any  specific  fee  for  issuing  a  there  were  several  trials  each  of  which 

subpoena  for  a  witness  to  appear  before  involved  the  time  and  labor  that  was 

him  to  give  his  depositions.     He  is  to  devoted  to  the  trial  of  all  of  the  cases  at 

be  compensated  for  such  service  as  the  once.    Brown  v.  Sears,  (Supm.  Ct.  Spec, 

court   may    think    proper.     Stokes  v,  T.)  23  Misc.  (N.  Y.)  559. 

Brown,  7  Ired.  Eq.  (N.  Car.)  33.  Comparison  to    Judidal  Salaries. —  In 

In  South   Carolina  an  officer  of   the  Finance  Committee  v.  Warren,  82  Fed. 

court  of  chancery  cannot  issue  execu-  Rep.  525,  Jenkins,  J.,  declared  that  he 

tion  for  his  fees,  for  services  not  enu-  could    not    agree   with   the   ruling   in 

merated  in  the  statute  regulating  fees,  Middleton  v.  Bankers',  etc.,  Tel.  Co., 

until  such   fees  have    been  estimated  32  Fed.   Rep.  524,  that  the  compensa- 

upon  a  quantum  meruit^  or  by  the  taxa-  tion  should  be  measured  by  the  stand- 

tion  of  a  master.     Butler  v,   Ryan,  3  ard  of  judicial  salaries,  because  judicial 

Desaus.  (S.  Car.)  178.  salaries  are  not  infrequently  meagre. 

Examination    of  Question   of   Law. —  Compare    In    re    Haldorn,    10    Mont. 

Where  by  statute  the  compensation  of  281. 

the  referee  is  fixed,  but  the  court  is  al-  2.  Griggs  v.  Guinn,  (N.  Y.  Super.  Ct. 
lowed  to  order  a  higher  rate  of  com-  Spec.  T.)  23  Civ.  Pro.  (N.  Y.)  46;  Pfaud- 
pensation  for  special  causes  shown,  ler  Barm  Extracting  Bunging  Appara- 
the  court  may  allow  additional  com-  tus  Co.  v.  Sargent,  43  Hun  (N.  Y.)  154; 
pensation  for  the  careful  examination  Park  v.  Mighell,  3  Wash.  737.  But  in 
of  a  difficult  question  of  law.  Vander-  Cummins  v.  Robinson,  2  Okla.  494, 
mark's  Estate,  4  Pa.  Dist.  628.  which  was  decided  under  a  statute  pro- 
Preparation  of  Beport.  —  In  Nealis  v.  viding  that  the  referee  shall  **  receive 
Meyer,  (Supm.  Ct.  App.  T.)  21  Misc.  (N.  such  compensation  as  the  court  shall 
Y.)  344,  it  was  held  that  the  referee  was  direct,"  it  was  held  that  if  the  referee 
entitled  to  charge  one  sitting  forprepar-  finds  it  necessary  or  economical  to  en- 
ing  his  report.  Citing  Rothschild  v,  gage  the  services  of  a  stenographer,  it 
Warner,  4  N.  Y.  L.  Bui.  28,  and  Von  is  within  the  discretion  of  the  court  to 
Prochazka  v.  Von  Prochazka,  (Supm.  consider  that  fact  in  ordering  compen- 
Ct.  Spec.  T.)  2  City  Ct.  (N.  Y.)  440.  sation  to  be  made  to  the  referee. 

Trial  of  Two  Actions.  —  Where   two  8.  Shipman  v.  Fletcher,  83  Va.  349. 

actions  between  the  same  parties  are  re-  4.  Finance  Committee  v.  Warren,  82 

f erred  to  a  referee,  and  they  are  tried  to-  Fed.  Rep.  525,  in  which  case,  however, 

gether,  but  there  are  separate  findings  it   was  said   by  Jenkins,   J.,   that  an 

and  separate  reports,  the  referee  is  enti-  agreement  by    the  parties  as  to    the 

tied    to  charge    the    statutory   fee  in  amount  of  the  compensation  to  be  al- 

each  case.     Holmes,  etc.,  Mfg.  Co.  v,  lowed  to  the  master,  made  in  advance 

Morse,  (N.  Y.  Super.  Ct.  Spec.  T.)  28  of  his  appointment,  is  improper  and  in 

Abb.  N.  Cas.  (N.  Y.)  133.  disrespect  of  the  court. 

1087  Volume  XVII. 


OwpMffttioA  Of  REFERENCES.  Xuteft  ud  Botemi. 

in  some  states  the  parties  are  authorized  by  statute  to  stipulate 
that  compensation  shall  be  allowed  a  referee  in  excess  of  the 
amount  fixed  by  the  statute.* 

stipalatioii  Mut  B«  Beflnita.  —  A  stipulation  as  to  the  fees  which 
may  be  charged  by  the  referee  should  be  sufficiently  definite  to 
express  intelligently  the  intention  of  the  parties,  otherwise  it  will 
be  inoperative.* 

Stipnlatloii  Mmt  Be  BauonAbU.  —  Where  the  parties  are  authorized 
to  agree  as  to  the  rate  of  compensation,  their  stipulation  must 
provide  for  a  reasonable  compensation,  and  the  referee  will  not 
be  paid  an  exorbitant  amount  under  color  of  the  contract.* 

3.  Payment  and  Collection  of  Fees.  —  If  the  litigation  is  pro- 
longed, the  court  may  in  its  discretion  direct  that  a  proportionate 
part  of  the  master's  fees  shall  be  paid  pending  the  reference.* 

1.  In  re  Haldorn,  lo  Mont.  26l;  York  ^  stipulation  as  to  the  referee's 
Mark  v.  Buffalo,  87  N.  Y.  184;  Coop-  fees  should  prescribe  the  fee  which  is 
erstown  First  Nat.  Bank  v,  Tamajo,  77  to  be  paid  him,  and  one  providing  that 
N.  Y.  478;  Chase  v,  James,  16  Hun  the  referee  shall  not  be  limited  to  the 
(N.  Y.)  14;  O'Neill  c.  Howe,  16  Daly  statutory  fee,  and  that  he  may  charge 
(N.  Y.)  181:  Griggs  v,  Guinn,  (N.  Y.  such  fee  as  he  deems  proper,  is  not 
Super.  Ct.  Spec.  T.)  23  Civ.  Pro.  (N.  binding.  Griggs  v.  Day,  I35N.  Y.469, 
Y.)  46;  Wolff  V.  Horn,  (C.  PI.  Gen.  T  )  (N.  Y.  Super.  Ct.  Gen.  T.)  22  Civ. 
9  Misc.  (N.  Y.)  100;  Griggs  v.  Day,  I35  Pro.  (N.  Y.)  146.  See  also  Griggs  r. 
N.  Y.  469.  (N.  Y.  Super.  Ct.  Gen.  T.)  Guinn.  (N.  Y.  Super.  Ct.  Spec.  T.)  23 
22  Civ.  Pro.  (N.  Y.)  146.  Civ.  Pro.  (N.  Y.)46.     But  see  Burl  v, 

2.  Griggs  V.  Guinn,  (N.  Y.  Super.  Oneida  Community,  59  Hun  (N.  Y.) 
Ct.  Spec.  T.^  23  Civ.  Pro.  (N.  Y.)  46.  234,  20  Civ.  Pro.  (N.  Y.)  167,  in  which 

Aatiiority  of  Attorneyi  to  Stipnlato.  —  case  it  was  stipulated  that  the  referee 
The  parties'  attorneys  have  authority  might  fix  the  amount  of  his  fees  with- 
to  make  a  stipulation  fixing  the  com-  out  regard  to  the  provision  of  the  stat- 
pensatiun  to  be  paid  to  the  referee,  ute,  and  it  was  held  that  after  the 
Mark  v.  Buffalo,  87  N.  Y.  184,  in  which  referee  had  performed  his  services  pur- 
case  the  court  cited  Cooperstown  First  suant  to  such  stipulation  and  had  fixed 
Nat.  Bank  v,  Tamajo,  77  N.  Y.  478,  and  and  been  paid  his  fees,  the  party  who 
Chase  v,  James,  16  Hun  (N.  Y.)  14.  had  paid  the  fees  "  ought  to  be  pro- 

8,  In  re  Haldorn,  10  Mont.  281.    But  tected  by  an  allowance  of  the  sum  so 

see  Mark  c.  Buffalo,  87  N.  Y.  184,  in  stated,  fixed  and  determined   by   the 

which  case  it  was  held  that  the  court  referee  in  accordance  with  the  assent 

has  no  general  control  over  the  stipula-  of  the  defeated  party,  coupled  with  the 

tion    of    the   parlies,   and   that   where  approval  of  his  attorney  and  counsel.** 

neither  fraud  nor  collusion  is  shown,  4.  Powel's  Estate,  I63  Pa.  St.  349. 

and  both  parties  and  referee  have  acted  Payment  of  Fees  Ponding  Bait.  —  Even 

onthefaithof  the  stipulation,  the  parties  where  the  defendant  is  advised  that  a 

will  be  bound  by  it,  although  it  seems  judgment   will    be   recovered  against 

open  to  possible  criticism  as  allowing  him  and  that  ultimately  he  will  have 

an  amount  in  excess  of  a  reasonable  to  pay  the  fees  of  the  referee,  it  is  a 

and  fair  compensation  for  the  services  dangerous  and  improper  practice  for 

performed.      And  see  Wolff  v.  Horn,  him   to  pay  monthly  amounts  as  the 

(C.  PI.  Gen.  T.)  9  Misc.  (N.  \^  100,  in  trial  progresses,  to  be  credited  on  the 

which  case  it  was  held  that  tne  court  amount  which  he  will  eventually  have 

will  not  disregard  the  stipulation  in  the  to  pay;  but  a  party  will  not  be  heard 

absence  of  fraud,  collusion,  or  deceit,  to  object  who  by  acquiescence  or  other* 

citing  Mark  v.   Buffalo,  87  N.   Y.  184;  wise  consents  to  such  practice.     Gold« 

Thurman  v,  Fiske,  (Supm.  Ct.  Gen.  berger  7'.   Manhattan   R.  Co.,  (N.   Y. 

T.)  30  How.  Pr.  (N.  Y.)  397,  and  Covell  Super.  Ct.  Gen.  T.)  3  Misc.  (N.  Y.)  441. 

V,  Hart,  14  Hun  (N.  Y.)  252.  in  which   case  the  court  dud  Fox  ». 

Stipnlation  Knit  Fix  Foe.  -^  In  New  Hazelton,   10  Pick.  (Mass.)  275.    Sett 
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Aetion  to  BaooTor  Feei.  — •  A  referee  may  by  an  action  at  law  recover 
compensation  for  his  services  without  proving  an  express  promise 
to  pay.* 

XXIT.  Costs  —  statutory  FroTliions.  —  The  right  to  recover  costs 
and  the  taxation  of  costs  in  actions  which  have  been  referred  to  a 
master  or  referee,  as  in  other  actions,  are  regulated  by  statutes 
and  rules  of  court.*  Costs  may  be  awarded  by  referees  or  arbi- 
trators although  the  rule  of  reference  is  silent  on  the  subject.' 
As  a  general  rule  the  successful  party  is  allowed  all  reasonable 
and  necessary  costs,  e,  g.,  costs  of  obtaining  testimony,  such  as 
are  usually  allowed  in  the  trial  of  causes.*  As  an  item  of  expense 
in  a  suit  in  equity  the  master's  fee  is  included  in  the  general  costs 
of  the  suit.* 

also  Powers  Estate,  163  Pa.  St.  349,  in  Payment    Out    of  Fund   in    Court.  — 

which  case  it  was  held  that  a  master  When  the  subject-tnatler  of  the  refer- 

should  not  receive  any  part  of  his  com-  ence  is  under  the  control  of  the  court, 

pensation  pending  the  litigation,  from  or  there  is  a  fund  in  court  to  be  dis- 

one  of  the  parties  without  the  knowl-  tributed,  the  court  may  make  an  order 

edge   of    the    other    party   or  of    the  directing  the  fees  of  the  referee  to  be 

court.  paid  out  of  such  fund.     Hurd's  Estate, 

Payment  Out  of  Fnnds  in    Hands    of  (Surrogate  Ct.)  31  Abb.  N.  Cas.  (N.  Y.) 

Becelver.  —  It    has    been   held,   under  109,   in   which  case   the  court  disHn* 

Code  Civ.   Proc.  N.  Y.,  §§  827,   1015,  guished  Gcib  v.  Topping,  83  N.  Y.  46, 

3236,  3251,  that  the  court  has  power  to  and  cited  Atty.-Gen.  v.  Continental  L. 

provide  for  the  payment  of  the  fees  of  Ins.  Co.,  93  N.  Y.  45. 

a  referee  who  takes  testimony  and  ex-  8.  See  generally  article  Costs,  vol.  5, 

amices  the  accounts  of  a  receiver,  in  p.  100,  and  the  cross-references  there 

pursuance  of  an  order  of  the  court,  out  given. 

of  any  moneys  in  the  receiver's  hands.  Costs  of  Unneeesiary  Inveetigation. — 
or  which  may  come  into  his  hands  as  The  costs  of  the  investigation  of  a  mat- 
such  receiver.  Matter  of  Merry,  11  N.  ter  not  in  issue  under  the  pleadings, 
Y.  App.  Div.  597.  which  has  been  made  upon  the  request 

1.  Nealis  v,  Meyer,  (Supm.  Ct.  App.  of  a  party,   should  be  taxed  against 

T.)  21  Misc.  (N.  Y.)  344,  in  which  case  such  party  although  he  recovers  judg- 

the  court  cited  Hinman  v.  Hapgood,  i  ment.     Keokuk  County  v.  Howard,  42 

Den.  (N.  Y.)  188,  and  Little  «/.  Lynch,  Iowa  29. 

99  N.  Y.   112;    Geib  v.  Topping,  83  N.  8.  McLaughlin  r.  Old  Colony  R.  Co., 

Y.  46;  Bishops'.  Bishop,  (N.  Y.  Super.  166  Mass.  260,  in  which  case  the  court 

Ct.  Spec.  T.)  30  Abb.  N.  Cas.  (N.  Y.)  cited  Nelson  v.  Andrews,  2  Mass.  164; 

296,  in  which  case  the  court  nVf*// Little  Buckland  v.  Conway,   16    Mass.  396; 

V.  Lynch.  99  N.  Y.  112.  Bacon    v.   Crandon,    15   Pick.  (Mass.) 

Sefasal  to  Deliver  Beport  Before  Pay-  79;  Vose  v.  How,  13  Met.  (Mass.)  243; 

ment.  —  \vi  New  yi?r^  the  referee  is  en-  Jones  v.  Carter,  8  Allen  (Mass.)  431; 

titled  if  he  sees  (it  to  insist  that  his  fees  Brown   v.    Mathes,    5  N.  H.  229,  and 

shall  be  paid  as  a  condition  of  the  de-  Chapin  v.  Boody,  25  N.  H.  285. 

livery  of  the  report,  because  after  the  4.  Central  Trust  Co.  i/.  Wabash,  etc., 

delivery  of  the  report  he  has  no  lien  for  R.  Co.,  32  Fed.  Rep.  684,  in  which  case 

his  fees   and    must   depend   for   their  an    intervener    came    into  court  and 

recovery   upon    the    solvency  ot    the  asked  that  his  rights  be  protected,  and 

party  whose  duly  it  is  10  pay  them,  it  was  held  that  it  was  within  the  power 

But  where  the  referee  demands  his  fees  of  the  court  to  allow  him  all  his  reason- 

and  they  are  paid,  the  payment  is  upon  able  and  necessary  costs  in  obtaining 

the  implied  condition  that  the  fees  shall  testimony  for  the  support  of  his  claim, 

be  adjusted  by  the  court,  and  that  if  and     that     therefore    he    should    be 

the  amount  paid  is  greater  than  the  allowed  all  the  costs  incurred  in  taking 

court  thinks  proper,  the  excess  will  be  depositions  which  were  read  before  the 

returned.     Duhrkop  v.  While,  13  N.  Y.  master  to  maintain  his  claim. 

App.  Div.  293.  5.  Bradley  f.  West  Chester  St.  R.  Co., 
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JUMTttimi  «f  BiteM.  —  Where  costs  are  allowed  as  a  matter  of  course 
to  the  successful  party,  the  referee  has  no  discretion  as  to  which 
party  is  entitled  to  costs  or  as  to  the  amount  of  costs  to  which  a 
party  is  entitled ;  *  but  where  costs  are  discretionary,  it  is  the  right 
and  duty  of  the  referee,  where  a  cause  has  been  referred  to  him  to 
hear  and  determine,  to  pass  upon  all  questions  relating  to  costs, 
and  his  award  or  refusal  of  costs  will  not  be  interfered  with  except 
in  cases  of  palpable  abuse.* 

i6o  Pa.  St.  72,  in  which  case  the  court  H^.    Y.)    95;    Graves    v.    Blanchard, 

cited  14  Am.  and  Eng.  Encyc  of  Law  (Supm.  Ct.  Spec.  T.)  4  How.  Pr.  (N.  Y.) 

(ist  ed.)  955.  300;    Ludington  r.  Taft,  10  Barh.  (N. 

1.  Lani  V.  Treat,  (Supm.  Ct.  Spec.  Y.)  447;  West  Trov  First  Nat.  Bank  v. 

T.)  46  How.  Pr.  (N.  Y.)  94;  Tilman  v.  Levy,  41  Hun  (N.  V.)  461. 

Keane,  (Supm.  Ct.  Spec.  T.)  i  Abb.  Pr.  Dlreetion  ai  to  Coat*  in  Boport.  —  The 

N.  S.  (N.  V.)  23;  Fuller  v.  Conde,  47  report  should  indicate  what  costs  go  to 

N.  Y.  89;  Burdick  v.  Hale,  (Supm.  Ct.  the    successful     party.      Gilliland    v. 

Gen.  T.)  13  Abb.  N.  Cas.  (N.  Y.)  60,  4  Campbell,    (Supm.   Ct.  Spec    T.)  18 

Civ.  Pro.  (N.  Y.)  311.  How.  Pr.  (N.  Y.)  177;  Parker  v.  Bax- 

8.  Barker  V.  White,  x  Abb.  App.  Dec.  ter,  19  Hun  (N.  Y.)  410. 


REFORMATION. 

See  article  JRESCISSION,  REFORMATION,  AND  CANCEL- 
LATION. 
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ABANDONMENT. 

Railroads,  abandonment  of,  509. 

ABATEMENT. 

Public  officers,  actions  and  proceedings  against,  Z9X, 

removal,  abatement  and  reyival,  226. 
Puis  darrein  continuance,  262. 
Receiver,  abatement  of  action  by  appointment  of,  763. 

ACCOUNTING. 

Compulsory  reference,  in  cases  iuTolving,  996. 

Reference  to  talce  account,  preliminary  decree  or  judgment,  loiow 

Redemption  and  accounting,  joinder,  964 

Report  of  master  or  referee,  items  of  account,  1037. 

ACCOUNTS. 

Receivers,  accounts  of,  836. 

ACTIONS. 

Ambassadors  and  consuls,  actions  by  and  against,  259» 
Form  of  action  against  public  officer,  175. 
Injuries  to  animals  by  railroads,  546. 
Lease  of  railroad,  actions  concerning,  642. 
Public  officers,  actions  against,  168. 

civil  actions  and  proceedings  by,  145. 
Quieting  title  and  removal  of  clouds,  action  for,  374. 
Railroad  aid  bonds,  634. 
Railroad  bonds,  actions  on,  637. 
Railroads,  crossings  and  intersection,  503. 

injuries  to  person,  538. 

location,  construction  and  operation,  50a 
Rape  action  for,  668. 
Real  actions,  669. 
Receivers,  actions  against,  775. 

actions  by,  807. 

actions  by,  to  obtain  and  protect  possession  of  property,  771. 
Receiver's  bonds,  actions  on,  852. 
References  in  actions  at  law,  983. 

ADJOURNMENT. 

Masters  and  referees,  adjournments  by,  X027. 

ADMISSIONS. 

Answer  in  suit  to  quiet  title,  353. 
Prosecuting  attorney,  admission  by,  9. 
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ADVERSE  CLAIMS. 

Averment  as  to,  in  soil  to  quiet  title  and  remove  cload,  396. 

Statutory  action  to  determine  adverse  claims  and  to  quiet  title.  aSQi 
ADVERSE  POSSESSION. 

Quieting  title  by,  patties,  301. 
AFFIDAVITS. 

Additional  affidavits  on  application  for  receiver,  738. 

Amendment  of  affidavit  for  publication,  79. 

Attachment  affidavit,  service  by  publication,  55. 

Collateral  attack  on  affidavit  for  publication,  78. 

Form  and  sufficiency  of  affidavit  of  publication,  xii. 

Pleading  as  substitute  for  affidavit,  54. 

Pleading  in  aid  of  affidavit,  76. 

Pleading  affidavits,  738. 

Proof  of  publication,  107. 

Receivership,  application  for,  affidavits  in  support  of,  737. 

Reference,  affidavits  on  application  for,  1007. 

Reply  affidavits  on  application  for  receiver,  738. 
service  by  publication,  affidavit  for,  52. 

Serving  copies  of  affidavits,  738. 

Setting  up  defenses  In  affidavits,  741. 

Stating  cause  of  action  in  affidavit  for  publication,  73. 

Stating  probative  facts  in  affidavit  for  publication,  59^ 

Swearing  to  affidavit  for  publication,  57. 
ALIMONY. 

Service  by  publication,  44. 
AMBASSADORS  AND  CONSULS. 

Actions  and  suits  against,  260, 

Actions  and  suits  by,  259. 
AMENDMENTS. 

Affidavit  for  publication,  79. 

Claims  to  purchase  public  lands,  Z34, 

Injuries  to  animals  by  railroad,  pleadings,  587 

Notice  by  publication,  90. 

Order  appointing  receiver,  751. 

Order  for  service  by  publication,  84« 

Proof  of  publication,  defect  in,  115. 

Quieting  title  and  removal  of  cloud,  346. 

Quo  warranto  proceedings,  pleadings,  478. 

Real  actions,  672. 

Receivership,  application  for,  737. 

Records,  amendment  of,  909. 

Redemption,  bill  for,  969. 

Report  of  master  or  referee,  1042. 

Service  by  publication,  amendment  after,  8^ 
AMOUNT  IN  CONTROVERSY. 

Injuries  to  animals  by  railroads,  552. 

Public  officers,  actions  by  or  against,  ^05. 

Quo  warranto  proceedings,  466. 
jurisdiction  of  courts,  422. 
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ANCILLARY  REMEDIES. 

Receiver,  appointment  of,  682. 

ANIMALS. 

Injuries  to  animals  by  railroads,  actions  for,  5461 

ANSWER. 

See  Plea  or  Answbrk. 

APPEALS. 

Criminal  cases  in  appellale  court,  counsel  for  prosecution,  3. 
Crossing  of  two  railroads,  review  of  proceedings,  511. 
Injuries  to  animals  by  railroads,  614. 
Municipal  aid  to  railroad,  review  of  proceedings,  636. 
Pleading /tffV  darrein  continuance  in  appellate  court,  269. 
Public  oflScer,  actions  by  and  against,  20a. 

declaring  vacancy  and  forfeiture,  236. 

proceedings  to  recover  books  and  papers,  i6a 

proceedings  to  remove,  228. 
Quieting  title  aiid  removal  of  cloud,  appellate  review,  372. 
Quo  warr.«nto  proceedings  487. 

Receiver,    order    appointing,    vacating  appointment,    discharging,    etc., 
review  of,  853. 

appointment  by  appellate  court,  699. 

review  of  orders  and  decrees  made  in  pending  suit,  874, 

review  of  proceedings  by  and  against  receivers,  883. 
Recordari,  writ  of,  899. 
Record,  correction  of,  916. 

correction  of  pending  appeal,  922. 
Record  on  appeal,  where  reference  has  been  ordered,  io8l. 
Reference  to  master  or  referee,  review  on  appeal,  1076. 

APPEAL  BONDS. 

Public  officers,  actions  by  and  against,  208. 

APPEARANCES. 

Prosecuting  attorney,  appearance  by  assistant  or  deputy,  iz. 
Service  by  publication,  effect  of  voluntary  appearance,  123, 

ARGUMENT  OF  COUNSEL. 

Associate  counsel  assisting  in  prosecution,  i6. 

ASSAULT. 
See  Rape. 

ASSIGNMENT. 
•     Receiver  regarded  as  assignee,  820. 
Redemption  proceedings,  949. 

ASSIZE. 

Writ  of,  670. 

ASSOCIATE  COUNSEL. 

Public  prosecutors  and  private  attorneys,  za. 

ASSUMPSIT. 

Public  officer,  form  of  action  against,  175. 
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ATTACHMENT. 

Attaching  creditors,  right  to  redeem,  952. 
Fund  in  control  of  court  through  receiver,  778, 
Receivership  compared  with,  683. 
Service  by  publication,  43. 

ATTEMPTS. 

Rape,  indictment  for  attempt  to  commit,  662. 

ATTORNEY-GENERAL  • 
Prosecuting  attorneys,  i. 
Receiver,  notice  of  application  for,  733. 
Stipulations  by  prosecuting  attorneys  of  various  classes,  4. 

ATTORNEYS. 

Associate  connsel  in  criminal  prosecutions,  I3. 
Compensation  of  associate  counsel,  in  criminal  case,  as. 
Injuries  to  animals  by  railroads,  attorneys'  fees,  614. 
Prosecuting  attorneys,  x. 
Public  officer,  removal,  right  to  counsel,  22$. 

AUTHORITY  TO  SUE. 

See  Leave  of  Court. 
AWARD. 

Commissioners*  award,  crossing  of  two  railroads,  509. 

BAIL  BONDS. 

Quo  warranto  proceedings,  489. 

BILL  IN  EQUITY. 
See  also  Equity. 

Injunction  against  public  officers,  188. 
Quieting  title  and  removal  of  clouds,  274,  326. 
Receiver,  pleadings  of  applicant  for,  733. 

suit  by,  825. 
Records,  correction  of,  916. 
Redemption,  bill  for,  962. 

BILL  OF  PARTICULARS. 

Public  officers,  actions  by  and  against,  198. 
BONDS. 

Actions  to  enforce  bonds  in  aid  of  railroads,  634. 

Bonds  guaranteed  by  railroad,  actions  on,  641. 

Compelling  issaance  of  bonds  in  aid  of  railroads,  633, 

Municipal  and  local  aid  bonds  given  to  railroads,  632. 

Railroad  bonds,  actions  on,  637. 

Receiver,  requiring  security  from,  744. 

Receiver's  bonds,  actions  on,  852. 

Recordari,  security  required,  903. 

Restraining  issuance  of  bonds  in  aid  of  railroads,  633. 

State  bonds  given  to  aid  railroads,  630* 

BOOKS  AND  PAPERS. 

Recovery  of  by  public  officer,  156. 

BURDEN  OF  PROOF. 

Quo  warranto  proceedings,  481. 
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CANCELLATION. 

Redemption  and  cancellation,  joinder,  963. 

CAPACITY  TO  SUE. 
Public  officers,  154. 

CARNAL  KNOWLEDGE. 

Indictment  for  rape,  656. 
CASE. 

Public  officer,  form  of  action  against,  175. 

CAUSE  OF  ACTION. 

Stating  cause  of  action  in  affidavit  for  pabllcatlon»  73, 

CERTIFICATE. 

Publication,  certificate  of,  xo8. 
Receiver's  certificates,  831. 

CERTIORARI. 

See  also  Recordajli. 

Quo  warranto  compared  with,  41a. 

Receiver,  appointment  of,  858. 

CHAMBERS  AND  VACATION. 
Receiver,  appointment,  697,  7Ga 
discharge  or  removal  of,  85X« 
Record,  correction  of,  9x8. 

CHANCERY. 

See  Equity. 

Master  in  chancery,  982. 

CHANGE  OF  VENUE. 

Fees  of  associate  counsel  In  criminal  case,  33. 
Prosecuting  attorney  following  case,  16. 
Record,  correction  of,  after  change  of  venuCt  989. 

CHARTER. 

Quo  warranto  to  forfeit,  393. 

CHILDREN. 

Railroads,  actions  against,  for  injuries  to  children,  54r, 
CLAIM. 

See  Adverse  Claims. 

CLERICAL  ERRQRS. 

Records,  correction  of,  913. 

CLOUD  ON  TITLE. 

See  analysis  of  article  Quieting  Trru^  Removal  op  Cloudi»  874, 

COLLATERAL  ATTACK. 

Affidavit  for  publication,  78. 

Judgment  on  service  by  publication,  X90. 

Order  appointing  receiver,  75a. 

Recital  of  due  service,  service  by  pablicatioa,  48, 
COLLUSION. 

Misconduct  of  prosecuting  attorney,  trial,  XI* 

COMMENCEMENT. 

V\e^ puis  darrein  continuance,  969. 
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COMMISSIONERS. 

Crossing  of  two  railroads,  505. 

COMPENSATION. 

Public  officer,  proceedings  to  recover  compensation,  i6s. 
Receivers*  compensation,  840. 

COMPLAINT. 

See  Declaration  or  Complaint* 

COMPULSORY  REFERENCE, 
When  proper,  992, 

CONCLUSION, 

V\<t9^ptds  darrein  continuance,  STCX 

CONDITIONS. 

Receiver,  attaching  conditions  to  appointment,  749. 

CONDITIONS  PRECEDENT. 
Pablic  officer,  authority  of,  154. 

CONSENT. 

Voluntary  reference  to  referee,  987. 

CONSTITUTIONAL  LAW. 
Compulsory  references,  994. 
Publication,  bringing  parties  in  by,  31. 

CONTEMPT. 

Receivership,  proceedings  against  receiver  or  other  person,  834. 

CONTRIBUTORY  NEGLIGENCE. 

Injuries  to  animals  by  railroads,  569. 

Injuries  to  animals  by  railroads,  general  denial,  589, 
CONTROL  OF  SUIT. 

Quo  warranto  proceedings,  456. 
CORPORATIONS. 

See  Receivers. 

Assessment  calls  in  corporation  receiverships,  831. 

Pending  suit,  what  constitutes,  so  as  to  obtain  receivership,  689. 

Pleadings  in  application  for  receiver,  729. 

Quo  warranto  proceedings  against  corporations  and  individual  members, 
435. 
to  oust  from  franchises  and  forfeit  charter,  393, 

Railroad  companies.    See  Railroads. 
CORRECTION. 

See  also  Amendments. 

Records,  amendment  and  correction  of,  909. 

Crossing  of  two  railroads,  510. 

Disclaimer,  effect  on  costs,  347. 

Fees  of  prosecuting  attorneys,  19. 

Plea/tffV  darrien  continuance,  273. 

Public  officers,  actions  by  and  against,  90X« 

proceedings  to  remove,  232. 
Quieting  title  and  removal  of  cloud,  373. 
Quo  warranto  proceedings,  491. 
Receivers'  compensation,  expenses  and  costs,  840. 
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CORRECTION—  ConHnued, 

Receiver's  compensation,  ordinary  costs  of  Utigatioo,  844. 
Receiveis,  costs  and  expenses  incurred  by,  845. 
Redemption,  snit  for,  975. 
Reference  to  master  or  referee,  1089. 

COUNTERCLAIM. 

See  Setoff  and  Countbrclaiu. 

COUNTS. 

Injuries  to  animals  by  railroads.  Joinder  of  coants  and  caatet,  SS5- 

COUNTY  ATTORNEYS. 
Prosecuting  attorneys,  i. 

COUNTY  COMMISSIONERS. 
Crossing  of  two  railroads,  510. 

COUPONS. 

Railroad  bonds,  actions  on  coupons,  639. 

COURTS. 

Control  over  master  and  referees,  103a 
Records  of  court,  909.  • 

control  of  court  over,  909. 

CRIMINAL  PROCEDURE. 

Assistants  to  prosecuting  attorneys,  12. 

Authority  of  attorney  to  prosecute,  5. 

Dismissal  of  prosecution,  10. 

Private  counsel  appearing  for  prosecution,  xa. 

Prosecuting  attorneys,  I. 

Public  lands,  injuries  to,  136. 

Public  officer,  criminal  prosecution  of,  336. 

proceedings  to  recover  books  and  papers,  x6l. 

Questioning  authority  to  prosecute,  7. 

Quo  warranto,  390. 

Railroads,  criminal  offenses  and  proiecntions  concerning,  sai. 

Rape,  prosecution  for,  645. 

Receiving  stolen  goods,  887. 

Refusal  to  accept  office,  144. 

Relieving  accused  from  responsibility,  power  of  prosecntlng  attorney,  la 
CROPS. 

Railroads,  Injuring  crops,  action  for,  638. 

CROSS  BILL  OR  COMPLAINT. 

Redemption,  969. 

Dismissal  by  plaintiff,  retaining  cross-biU,  356. 

Quieting  title  and  removal  of  cloud,  354. 
CROSSINGS. 

Crossing  of  two  railroads,  501,  503. 

Farm  crossings  over  railroads,  514. 

Removal  or  abolition  of  grade  crossings,  516. 
DAMAGES. 

Double  damages  for  injuries  to  animals  by  railroads,  6x3, 

Statement  of  damages  in  action  for  injuries  to  animals  by  r^lroad,  sS). 
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DEATH. 

Reference,  death  of  master  or  referee,  X043« 
death  of  party  pending,  X04S. 

Service  by  publication,  e£Fect  of  death  pending,  135. 
DEBT. 

Public  officer,  form  of  action  against,  175. 

DECLARATION  OR  COMPLAINT. 

Appointment  and  qualification  of  public  officers,  averments  of,  153. 

Bonds  issued  in  aid  of  railroad,  action  to  enforce,  635. 

Claims  to  purchase  public  lands,  133. 

Coupons  attached  to  railroad  bonds,  actions  on,  640W 

Crossing  of  two  railroads,  503,  505. 

Injunction  against  public  officers,  188. 

Injuries  to  animals  by  railroads,  355,  550. 

Justice's  court,  actions  against  railroads  for  killing  stock,  6x7* 

Official  character  of  plaintiff,  averments  of,  151. 

Public  officers,  actions  against,  178. 

actions  against,  by  public  authorities,  lyt. 

action  to  recover  compensation,  162. 

proceedings  to  remove,  216. 
Quieting  title  and  removal  of  clouds,  requests  of  plaintiff*  390b 
Quo  warranto,  pleadings  in,  457. 
Railroad  bonds,  actions  on,  638. 
Railroads,  action  for  injury  to  crops,  629. 

actions  against,  for  injuries  to  person   538, 

injury  by  construction  of,  action  for,  627. 
Receiver,  alleging  capacity  to  sue,  828. 

pleadings  of  applicant  for,  723. 

suit  by,  825. 
Record,  pleading  a  record,  935. 
Redemption,  plaintiff's  pleading,  969. 

DECREE. 

See  also  Judgments. 

Exceptions  and  reservations  In  decree  in  suit  10  qulel  Utle,  37Q1 

Incidental  relief  to  defendant  in  suit  to  quiet  title,  370, 

Quieting  title  and  removal  of  cloud,  suiCft  for,  360. 

Recital  of  due  service,  effect  of,  48. 

Redemption,  decree  in  suit  for,  971. 

Reference,  decree  after,  io68. 

DEFAULTS 

Quieting  title  and  removal  of  cloud,  suit  for,  369. 
Service  by  publication,  opening  defaults,  las. 

DEFINITENESS  AND  CERTAINTY. 
Exceptions  to  report  of  referee,  Z066. 
Public  officer,  proceedings  to  remove,  8x9. 

DEMURRERS. 

Injuries  to  animals  by  railroads,  591. 

Pleading /tfif  darrein  continuance  after  demurrer,  968. 

Plea/ii£x  darrein  continuance,  271. 
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D£M  URRERS  —  QmHniud. 

Public  officer,  capacity  to  sue*  154* 

Qaieting  title  and  removal  of  cloud,  demurrer  to  plaintiff's  pleadiag,  554* 

Quo  warranto  proceedings,  476. 

Receivership,  application  for,  737. 

Receiver,  suit  by,  830, 

Redemption,  bill  or  complaint  for,  97a 

DEPUTIES. 

Appearance  of  prosecuting  attorney  by,  tl 
Deputy  prosecuting  attorneys,  7. 
Quo  warranto  against,  435. 

DESCRIPTION. 

Decree  in  suit  to  quiet  title,  369. 

Quieting  title  and  removal  of  cloud,  description  of  property,  336. 
Receiver,  description  of  property  in  order  appointing,  745. 
Receiving  stolen  goods,  description  of  property  in  indictment,  889. 

DIFFICULT  QUESTIONS  OF  LAW. 
Compulsory  reference,  looi. 

DIRECTING  VERDICT. 

Injuries  to  animals  by  railroads,  6oi. 

DISCLAIMER. 

Defendant's  disclaimer  in  suit  to  quiet  title  or  remove  cloud,  346 

Effect  on  decree,  347. 

Quo  warranto  proceedings,  470, 

DISCRETION. 

Appealability  of  orders  touching  appointment  of  receiver,  863. 

Prosecuting  attorney,  conduct  of  prosecution,  8. 

Quo  warranto,  discretion  of  prosecuting  officer,  449. 

Receivers'  compensation  and  costs,  842. 

Record,  correction  of,  926.  • 

Referee,  discretion  of,  xoi8. 

Reference,  discretion  of  court  to  order,  986. 

DISMISSAL,  DISCONTINUANCE  AND  NONSUIT. 
Injuries  to  animals  by  railroads,  611. 
Prosecution  of  criminal  case,  10* 
Public  officer,  action  by,  156. 
Quo  warranto,  motion  to  dismiss  or  quash,  478. 
Real  actions,  673. 
Referee,  powers  of,  1018. 

Service  by  publication,  effect  of  delay  In  making,  124. 
Showing  reason  for  dismissal  In  suit  to  quiet  title,  370i 

DISTRICT  ATTORNEYS. 
Prosecuting  attorneys,  U 

DIVORCE. 

Service  by  publication,  44. 
DOCKET. 

Entries  of  minutes  on,  907. 

Relation  of  docket  entries  to  record,  908. 
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DOUBLE  DAMAGES. 

Injuries  to  animals  by  railroads,  555,  6x3* 

DOUBLE  PLEADING. 

Quo  warranto  proceedings,  473. 

DOWER. 

Redemption,  suit  for,  by  married  woman,  953. 
Writ  of,  670. 

DROITURAL  ACTIONS. 
Various  kinds  of,  670. 

DUE  DILIGENCE. 

Shewing  due  diHgenc*  as  prerequisiie  to  servUe  by  ^uhUcaHam,    See  article 

PUBUCATION,  36. 

EJECTMENT. 

See  Real  Actions. 

Receivership  pending  action  of,  68(>. 

ELECTION  CONTESTS. 

Quo  warranto,  concurrent  and  exclusive  remedies,  423. 

ELECTION  OF  REMEDIES. 

Public  officers,  actions  against,  168. 

EMINENT  DOMAIN. 

Crossings  and  intersections  of  railroads,  502. 

EQUITY. 

See  Prayers  for  Relief. 

Crossing  of  two  railroads,  504. 

Crossing  of  two  railroads,  equitable  interposition,  512. 

Land  grants,  setting  aside,  121. 

Offer  to  do  equity  in  suit  to  quiet  title,  343. 

Quieting  title  and  removal  of  cloud,  274. 

Quo  warranto,  jurisdiction  at  law  and  in  equity,  413. 

Receiver,  jurisdiction  to  appoint,  781. 

Records,  correction  of,  9x6. 

Redemption,  proceedings  to  redeem,  944. 

References  in  suits  in  equity^    See  article  References,  978. 

ESTOPPEL. 

Redemption,  right  to  sue  for,  955. 

EVIDENCE. 

Injuries  to  animals  by  railroads,  pleading  and  proof,  593. 

NmI  tiei  record,  evidence  under  plea  of,  939. 

Referee's  findings,  review  of,  zo66. 

Reference,  admission  of  evidence  by  master  or  referee,  1088. 

Report  of  evidence  by  master  or  referee,  Z036. 

Review  of  evidence  as  reported  by  master,  Z054. 

Review  of  evidence  where  reference  has  been  ordeied,  lOBt. 

EXCEPTIONS  AND  OBJECTIONS. 
Amendment  of  exceptions,  1053. 
Injuries  to  animals  by  railroad,  pleading,  585. 
Plea  puis  darrein  continuance,  269. 
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EXCEPTIONS  AND  OBJECTIONS  —  OmHnued. 
Receiver,  review  of  order  appointing,  870. 

Reference,  appeal  in  action  in  which  reference  has  oeen  ordered,  X078. 
Referee,  objections  made  before,  1041. 
Referee's  proceedings,  objections  to  and  review  of,  1057. 
Reference  to  master,  objections  to  and  review  of  master's  proceedings,  1043. 

EXECUTION. 

Awarding  execution  in  snit  to  quiet  title,  372. 

Injury  to  animals  by  railroads,  enforcing  judgment,  623. 

Receiver,  property  in  hands  of,  779. 

Record,  correction  of,  after  issuing  execution,  923. 

Redemption  from  execution  sale,  parties,  955. 

EXECUTORS  AND  ADMINISTRATORS. 

Parties  to  suit  to  quiet  title  and  remove  cloud,  299. 
Redemption,  suit  for,  950. 

FARM  CROSSING. 

Railroad  farm  crossings,  514. 
FEES. 

Compensation  of  master  or  referee,  io86. 

Illegal  receipt  or  exaction  of  fees,  indictment,  248. 

Prosecuting  attorneys,  19. 

FENCES. 

Compensation  for  fencing  where  railroad  neglects  duty,  5x7. 

Indictment  of  railroads  for  failure  to  maintain,  523. 

Injuries  to  animals  by  railroads,  action  under  statute  relating  to  fencing 

57a. 
Injuries  to  animals  owing  to  failure  to  fence,  563. 
Railroad  fence,  penalty  for  failure  to  provide,  535. 

FILING. 

Report  of  master  or  referee,  1041. 

FINDINGS. 

See  also  Verdict.  • 

Receivership,  findings  of  fact  on  application  for,  744. 

Public  officer,  proceedings  to  remove,  227. 

Quieting  title  and  removal  of  cloud,  359. 

Report  by  master  or  referee,  1038. 

FINES. 

Collection  by  prosecuting  attorney,  9. 
Quo  warranto  proceedings,  fine  in,  483. 

FORECLOSURE. 

Receivership /^if^fi/^  /t//,  692. 

pleadings  in  application  for,  731. 
Redemption  and  foreclosure,  joinder,  964. 
Redemption,  suit  for,  945. 
Service  by  publication,  43. 

FOREIGN  CORPORATIONS. 
Quo  warranto  against,  397. 
Service  on,  by  publication,  33. 
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FORMEDON. 
Writ  of,  671 

FRANCHISES. 

Qno  warranto  to  oust  corporate  fnncliitefl,  593. 

FRAUD. 

Reference  of  Issues  where  fraud  is  alleged,  1004. 

FRIGHTENING  HORSES. 

Action  against  railroad  for,  626. 

GARNISHMENT. 

» 

Receiver,  funds  in  hands  of,  778. 

GENERAL  ISSUE  OR  DENIAL. 

Injuries  to  animals  by  railroads,  588b 
Public  Qfficer,  capacity  to  sue,  154. 
Quieting  title,  suit  for,  352. 
Quo  warranto  proceedings,  472. 

GRADE  CROSSINGS. 

Equity  jurisdiction  to  prevent,  5I3, 
Removal  or  abolition  of,  516. 

GRAND  JURY. 

Prosecuting  attorney  before,  9. 

HEARING. 

See  also  Trial. 

Public  officer,  proceedings  to  remove,  trial  or  hearing*  9M» 

Redemption,  suit  for,  970. 

Reference,  place  of  hearing,  1025. 

Suit  to  quiet  title  and  remove  cloud,  358. 

HEIRS  AND  DEVISEES. 

Defendants  In  suits  to  quiet  title  and  remove  cloud,  39t. 

Redemption,  suit  for,  949. 
IMPEACHMENT. 

Jury  trial,  211. 

Preferment  of  charges,  210. 

Procedure  in  impeachment  proceedings,  209. 

Proceedings  other  than  impeachment,  21 1* 

Right  to  counsel,  211. 
IMPROVEMENTS. 

Allowance  for  improvements  In  suit  to  quiet  title,  STt. 
INDECENT  ASSAULT. 

See  Rapb. 
INDICTMENTS. 

Authority  of  attorney  to  prosecute,  averment  of,  6^ 

Fees  of  prosecuting  attorneys,  20,  2X. 

Public  lands,  injuries  to,  136. 

Public  officer,  criminal  prosecution  of,  237. 

Railroads,  criminal  prosecutions  and  offenses  eooeeralog,  jtl. 

Rape,  645. 

Receiving  stolen  goods,  887. 

Refusal  to  accept  office,  144. 

not  Volume  XVIL 


INDEX. 

INFANTS. 

Defendants  in  suits  to  quiet  title  and  remove  donil*  ^;kl, 

Receivership  for  estate  of,  684, 
Service  on  by  publication,  33. 

INFORMATIONS. 

Ex  officio  information  without  leave,  448. 
Public  officer,  proceedings  to  remove,  3i6* 

INFORMATION  AND  BELIEF. 

Averments  on,  in  affidavit  for  publication,  60. 

INFORMATION  IN  NATURE  OF  QUO  WARRANTa 

See  analysis  of  article  Quo  Warranto,  383. 

INJUNCTIONS. 

Public  officers,  suits  for  injunctions  against,  187. 

Quo  warranto,  injunction  in  aid  of,  418. 
jurisdiction  at  law  and  in  equity,  416. 

Receiver,  injunction  against,  781. 

injunction  against  interference  with,  749. 

injunction  to  protect  possession  of,  774. 

order  granting  injunction  and  appointing  receiver,  review  of,  8to. 
Receivership  compared  with,  683. 
Receivership  pendente  Ute^  693. 
Suit  to  quiet  title  and  remove  cloud,  357* 

INJURIES  TO  ANIMALS. 

Railroads,  actions  against,  S4^ 

INJURIES  TO  PERSON. 
See  Personal  Injuries. 

INSANE  PERSONS. 

Receivership  for  estate  of,  684* 
Service  on,  by  publication,  33. 

INSOLVENCY. 

Allegation  of  insolvency  in  application  for  receiver,  793* 
INSTRUCTIONS 

Injuries  to  animals  by  railroads,  599. 

Public  officers,  actions  by  and  against,  199b 

Public  officers,  criminal  prosecution  of«  256. 

Quieting  title  and  removal  of  cloud,  359. 

Railroads,  actions  against  for  personal  injuries,  543. 

Receiving  stolen  goods,  897. 
INTENT. 

Indictment  for  rape,  854. 

Public  officer,  criminal  prosecution,  charging  offense,  933. 

Receiving  stolen  goods,  895. 
INTERVENTION. 

Quo  warranto  proceedings,  441. 
ISSUES. 

See  also  Giniral  Issue  or  Dsniau 

A%/AV/ record.  Issue  raised  by  plea  of,  938. 

Receiver,  Issues  made  by  application  for,  741. 
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ISSUES  TO  JURY. 

Receiver's  accounts,  838. 

JOINDER  OF  COUNTS  AND  CAUSES. 

Indictment  for  rape,  661. 

Injuries  to  animals  by  railroads,  555. 

Public  officers,  causes  of  action  accruing,  X49. 

Quieting  of  title  and  removal  of  cloud,  joinder  of  demands,  344* 

Railroads,  action  for  injury  to  crops,  628. 

Receiving  stolen  goods,  896. 

Redemption,  bill  for,  963. 

JOINDER  OF  PARTIES. 

Defendants  in  suit  to  quiet  title  and  remove  dead,  323. 

Indictment  for  rape,  660. 

Quo  warranto  proceedings,  439. 

Receiver,  suits  by,  823. 

Redemption,  proceedings  for,  957. 

Suits  to  quiet  title  and  remove  cloud,  318. 

JOINT  TENANTS  AND  TENANTS  IN*  COMMON. 
Redemption,  right  to  sue,  954. 

JUDGE. 

Master  or  referee,  oath  of,  1015. 

Record,  correction  of,  918. 

Special  judge,  consent  to  appointment  of,  9. 

JUDGMENTS. 

See  also  Dkcrbes;  Orders. 

Crossing  of  two  railroads,  504. 

Declaring  vacancy  and  forfeiture,  936. 

Injuries  to  animals  by  railroads,  61  x. 

Injuries  to  animals  by  railroads,  en  forcing  jadgment,  603. 

NulHel  record,  judgment  on  plea,  941. 

Plea/Wf  darrein  continuance,  272. 

Publication,  service  by,  attacking  judgment,  laa 

service  by,  judgment  in  rem^  119. 

service  by,  personal  judgment,  116. 
Public  officers,  actions  by  and  against,  200. 

proceedings  to  recover  books  and  papers,  x6a 

proceedings  to  remove,  227. 
Quieting  title  and  removal  of  cloud,  suits  for,  36a. 
Quo  warranto  proceedings,  482. 
Receivers,  judgment  against,  804. 
Receiving  stolen  goods,  898. 
Recital  of  due  service,  effect  of,  48. 
Redemption,  judgment  or  decree  In  snit  for,  971. 
Reference,  judgment  after,  xo68. 

JUDGMENT  CREDITORS. 

Right  to  redeem,  951. 
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JUDICIAL  SALES. 

Collateral  and  direct  attack  on  sale  by  receiver,  834. 
Notice  before  ordering  or  confirming  receiver's  sale,  833. 
Receivers,  sales, by,  832. 

JURISDICTION. 

Ambassadors  and  consuls,  26a 

Declaring  vacancy  and  forfeiture,  234. 

Injuries  to  animals  by  railroads,  548. 

Injuries  to  animals  by  railroads,  averments  as  to  jurisdiction,  558. 

Justices'  courts,  actions  against  railroads  for  killing  stock,  6x4. 

Land  Department  of  United  States,  127. 

Master,  jurisdiction  to  appoint,  983. 

Penalties  imposed  on  railroads,  533. 

Process  served  by  publication,  what  record  must  show,  47. 

Public  lands,  power  of  courts,  128. 

Public  officers,  actions  against.  168. 

actions  against  by  private  persons,  172. 

criminal  prosecution  of,  236. 
Qaieting  title  and  removal  of  cloud,  equity  jurisdiction,  279. 
Quo  warranto,  jurisdiction  at  law  and  in  equity,  413. 

Jurisdiction  of  particular  courts,  419. 
Railroads,  jurisdictions  in  actions  generally,  518. 
Real  actions,  670. 
Receiver,  jurisdiction  to  appoint,  697. 

control  and  disposition  of  estate,  766. 
Service  by  publication^  jurisdiction  acquired  by^  (sec  article  PUBLICATION),  S6. 

JURY. 

Public  officer,  proceedings  to  remove,  jury  trial,  225. 
Quieting  title  and  removal  of  cloud,  jury  trial,  358. 
Quo  warranto  proceedings,  jury  trial,  479. 

JUSTICES  OF  THE  PEACE. 

Injuries  to  animals  by  railroads,  actions  for,  6x4. 
LACHES. 

Recordari,  delay  in  applying  for  writ,  90X. 

LAND  GRANTS. 

Setting  aside,  131. 

LANDLORD  AND  TENANT. 

Defendants  in  suits  to  quiet  title  and  remove  cloud,  39I« 

Railroad  leases,  642. 
LARCENY. 

Receiving  stolen  goods,  887, 
LEASES. 

Railroad  leases,  actions  concerning,  642. 
LEAVE  OF  COURT. 

Application  for  leave,  rule  to  show  cause,  450. 

Granting  or  refusing  leave  to  sue  receiver,  785, 

Proceedings  to  remove  public  officer,  212. 

Receiver,  proceedings  against,  775. 

Public  officers,  145. 
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taOAL  GOMCLUSIONS. 

PnUic  ofllcen,  acdoiM  <|yiifmtp  iS6l 

Quo  warmnto,  testitlitioii  of  proccjJIflga,  444* 

prooeediogs  to  remove,  ssi. 
Report  of  referee.  1038. 

LIFE  TENANTS  AND  REMAINDERMEN. 

Defendants  in  suits  to  quiet  title  add  rettoTC  doad,  5Sf» 

LONG  ACCOUNT. 

Compulsory  reference  In  cases  InvolFingy  997. 

MAILING  COPIES. 

Service  by  puUlcadon  in  newspaper,  lOft. 

MANDAMUS. 

Quo  warranto  compared  witli,  41a 
Receiver,  vacating  order  appointing,  8s9> 
Surrender  of  books  and  papers  by  public  officer,  158. 

MARRIED  WOMAN. 

Redemption*  suit  for,  953* 

MASTER  IN  EfiFUITT. 
Sec  article  REFEsmcta. 
Compensation,  xo86. 
Jurisdiction  to  appoint,  963. 
Oath  of,  1015. 

Objections  to  and  review  of  master^s  pitKcedingS,  td4^ 
Powers  of,  1019. 

Purposes  for  whicb  master  may  be  appointed,  984. 
Qualifications  of,  X012. 
Report  of  master,  1033, 
Scope  and  nature  of  6ffice,  982. 

MINUTES. 

Judge's  minutes,  9o8, 

MORTGAGES. 

See  also  Forbclosu&s. 

Redemption  and  declaration  of  ttoftgage,  Jcrfnder,  964. 

Redemption  from  foreclosure,  96a. 

Requiring  payment  of  mortgage  debt  in  suit  to  quiet  tide,  37f. 

MOTIONS. 

Notice  of  motion  to  tacdte  order  appointing  receiver,  756. 
Order  appointing  receiver,  modification  or  vacation  of,  755. 
Receiver,  application  for  leave  to  sue,  794. 

MULTIFARIOUSNESS. 

Redemption,  bill  for,  963. 

MUNICIPAL  AID. 

Railroads,  munidpal  aid  to,  actions  concerning,  ^31. 

MUNICIPAL  CORPORATIONS. 

Quo  warranto  proceedings  against,  parties,  437* 

NATIONAL  BANKS. 

Receivers  for.  Jurisdiction  of  court,  767. 
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NAVIGABLE  STREAMS, 

Indictment  of  railroad  for  obstnxcting,  537. 

NEGLIGENCE. 

Injuries  to  animals  by  railroads,  56$. 

Injuries  to  animals  by  railroads,  evidence  ander  allegations  of  negligence, 

593. 
Railroads,  avermebt  of  negligence  in  actions  against,  338. 

failure  to  fence,  injuries  to  animals,  563. 

NEWSPAPERS. 

Designating  newspaper  for  publication  of  notice,  85. 

Service  by  publication,  26,  99. 

What  constitutes  a  "  newspaper,"  toi. 

NEW  TRIAL. 

Quieting  title  and  removal  of  cloud,  374. 
Quo  warranto  proceedings,  486. 

NONRESIDENCE. 

Alleging  nonresidence  in  affidavit  for  publication,  67. 

Evidence  of  due  diligence,  71. 

Fact  of,  established,  34. 
NONRESIDENTS. 

Receiver,  appointment  of,  702. 

Service  on  by  publication,  32. 
NOTICE. 

Amendment  of  published  notice,  90. 

Application  for  leave  to  sUe  receiver,  789. 

Excusing  failure  to  give,  in  application  for  receivership,  735. 

Filing  report  of  master  or  referee,  X042. 

Formal  defects  in  published  notice,  89. 

Mailing  copies  of  newspaper  containing  publication,  X03 

Master  or  referee,  attendance  before,  1022. 

Newspaper  containing  publication  of,  99. 

Posting  notices  for  service  by  publication,  io6. 

Proceedings  to  remove  public  officer,  212. 

Public  officer,  declaring  vacancy  and  forfeiture,  235. 

Published  notice  where  substituted  service  is  used,  88. 

Receiver,  application  to  remove,  850. 
notice  of  application  for,  717. 

Receiver's  accounts,  839. 

Record,  application  to  correct,  923. 

Recordari,  notice  of  application,  902. 

Reference,  notice  before  ordering,  xoo6. 

Service  of  process  by  publication^  (see  article  Publication),  26. 
NUISANCES. 

Indictment  of  railroads,  523. 
NUL  TIEL  RECORD. 

Plea  of,  936. 
NUNC  PRO  TUNC. 

Plea/««f>  darrein  continuance,  268. 

Records,  amendment  and  correction  of,  9x4. 
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OBJECTIONS. 

See  Exceptions  aad  Objections. 

OFFER. 

Offer  to  do  equity  in  suit  to  quiet  title,  345. 

OFFICE  AND  OFFICERS. 
See  PuBuc  Officers. 
Compelling  acceptance,  145. 
Official  character  oi  plaintiff,  averments  of,  151 
Quo  warranto  to  test  right  to  public  office,  397. 
Refusal  to  accept  office,  143. 

OFFICERS  OF  PRIVATE  CORPORATIONS. 
Quo  warranto  to  oust,  401. 

ORDERS. 

See  also  Judgments. 

Entry  of  order  for  service  by  publication,  80.  « 

Modification  or  vacation  of  order  appointing  receiver,  755. 

Receiver,  order  granting  or  refusing  application  for,  744. 

Recordari,  order  granting  writ,  903. 

Reference  to  master  or  referee,  order  of,  1007. 

Service  by  publication,  order  for  79 

ORDINANCES. 

Injury  to  animals  by  railroads,  pleading  ordinance,  573. 

OUSTER. 

Quo  warranto  proceedings  to  oust  from  franchise  or  office,  383. 

OWNERSHIP. 

See  also  Title,  Ownership  and  Possession. 
Averment  of  ownership  in  suit  to  quiet  title,  329^ 

PARTIES. 

Brining  parties  in  by  publication  (see  article  Pubucation),  961 
Injunction  against  public  officers,  187. 
Injuries  to  animals  by  railroads,  582. 
Joinder  of  complainants  in  suit  for  redemption,  957. 
Public  officers,  actions  against,  176 
Public  officers,  in  whose  name  action  instituted,  150. 
Quieting  title  and  removal  of  cloud,  necessary  and  proper  parties,  995. 
Quo  warranto,  proper  and  necessary  parties,  428. 
Railroad  bonds,  actions  on,  637. 
Railroads,  action  for  injury  to  crops,  628. 
suits  to  recover  penalties  against,  534. 
Receiver,  making  receiver  party  to  action,  764. 

parties  to  application  for,  703. 
Record,  application  to  correct,  926. 
Redemption,  proceedings  for,  947. 

Service  by  publication,  giving  names  of  parties  in  notice,  90. 
Unknown  parties,  affidavit  for  publication  in  suits  against,  77. 

PARTITION. 

Redemption  and  partition,  joinder,  963. 
Service  by  publication,  43. 
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PARTNERSHIP. 

Receivership,  pleadings  in  application  for,  730. 

Suit  between  partners,  what  constitutes,  so  as  to  obtain  receivership,  691. 

PENALTIES  AND  PENAL  ACTIONS. 

Railroads,  recovery  of  penalties  imposed  on,  533. 

PENDING  SUIT. 

What  constitutes,  so  as  to  obtain  appointment  of  receiver,  687. 

PERSONAL  INJURIES. 

Railroads,  actions  against,  for  injuries  to  person,  538* 

PERSONAL  SERVICE. 

See  article  Publication,  26. 

PETITION. 

See  also  Declaration  or  Complaint. 
Receiver,  application  for  leave  to  sue,  793. 
Recordari,  application  for,  902. 

PLEADING  AND  PROOF^ 
See  also  Evidence. 
Injuries  to  animals  by  railroads,  592. 

PLEA  OR  ANSWER. 

Admissions  in  answer  in  suit  to  quiet  title,  353. 

Admissions  in  answer  where  receiver  is  applied  for,  741. 

Bonds  issued  in  aid  of  railroad,  action  to  enforce,  636^ 

Claims  to  purchase  public  lands,  134. 

General  denial  or  special  plea  in  suit  to  quiet  title,  359, 

Injuries  to  animals  by  railroads,  588. 

A^tf/ /!>/ record,  936. 

Pleading  a  record,  936. 

Public  officer,  actions  against,  186. 

action  to  recover  compensation,  165. 

proceedings  to  recover  books  and  papers,  159* 
Puis  darrein  continuance,  362. 

Quieting  title  and  removal  of  cloud,  defendant's  pleadings,  349. 
Quo  warranto  proceedings,  defendant's  pleadings,  467. 
Railroads,  actions  against  'or  personal  injuries,  543. 

injury  by  construction  of,  action  for,  627. 
Receiver,  effect  of  answer  on  appointment,  739. 

suit  by,  826. 
Time  to  answer  after  service  by  publication,  99. 

POSSESSION. 

See  also  Title,  Ownership  and  Possession. 

Averments  as  to,  in  suit  to  quiet  title,  332. 

Awarding  possession  in  suit  to  quiet  title,  365. 

Denial  of  possession  in  suit  to  quiet  title,  350. 

Quieting  title  and  removal  of  cloud,  possession  of  plaintiff,  905. 

POSSESSORY  ACTIONS. 
Various  kinds  of,  670. 
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PRAYER  FOR  RELIEF. 

Bill  to  quiet  title  or  remove  cloud,  345. 
Quo  warranto  proceedings,  467. 
Redemption,  bill  for,  969. 

PRELIMINARY  EXAMINATION. 

Prosecuting  attorney,  powers  and  duties  of,  9. 

PREVENTING  CLOUDS  ON  TITLE. 
Equity  jurisdiction,  288. 

PROBATE  COURT. 

Receivership  pending  action  in  other  court,  685. 
pleadings  in  application  for,  731. 

PROCEEDINGS  IN  REM. 

Jurisdiction  acquired  by  publication,  4a 

Suit  to  quiet  title  and  remove  cloud»  39^  | 

PROCESS. 

See  Summons  and  Process. 

PROHIBITION. 

Quo  warranto  compared  with,  409. 
Receiver,  appointment  of,  859. 

PROSECUTING  ATTORNEYS. 

For  contents  of  article  see  analysis .^  I. 

Quo  warranto  proceedings,  control  of,  456. 

PROSTITUTION. 

See  cross-reference,  26. 

PROTECTION. 

See  cross-reference,  26. 

PUBLICATION. 

For  contents  of  article  see  analysis^  36. 

PUBLIC  LANDS. 

For  contents  of  article  see  analysis^  127. 

PUBLIC  OFFICERS. 

For  contents  of  article  see  analysis^  139, 
Quo  warranto  against,  397. 

concurrent  and  exclusive  remedies,  493* 
proper  officer  to  prosecute,  44X. 

PUIS  DARREIN  CONTINUANCE. 

For  contents  of  article  see  analysis^  36^ 

QUANTUM  MERUIT. 

See  cross-reference,  274. 

QUANTUM  VALEBAT. 
See  cross-reference,  274. 

QUIA  TIMET. 

See  cross-reference,  274. 

QUIETING  TITLE  — REMOVAL  OF  CLOUD. 
For  contents  of  article  see  analysis^  274. 
Service  by  publication,  42. 
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QUI  TAM  ACTION& 

See  croei.rtfcft.nce,  jSj. 

gUOD  EI  DEPORCEAT. 
Writ  of»  671. 

flUO  WARRANTO. 

Far  cmttents  ofartUle  set  amalysit,  383. 
Compensation  of  pubUc  officer,  recovery  of,  167* 
Proceedings  to  recover  books  and  papers,  X58« 
Receivership /M<£nii^  iite,  695. 

RAILROAD  COMMISSIONERS. 
Crossing  of  two  railroads,  5za 

RAILROADS. 

See  also  RxcBiTSRS. 

Far  €0tUmtt  ofarHiln  sa  amafysit^  493. 

RAPE. 

Far  e^mtimis  ofartkU  H9  tmafytis^  645, 

RATES  AND  FARES. 

Overcharge  by  xmilroad,  reooveiy  of  penally,  537. 

RAVISH. 

Indictment  for  rape,  6sQb 

REAL  ACTIONS. 

For  contents  of  artUU  u$  amalfsii^  W9» 

REAL  PROPERTY. 

See  cross-references,  674, 

Public  lands,  127. 

Quieting  title  and  removal  of  cloud,  974. 

Railroads,  injury  by  construction  of,  action  for,  6a6. 

Service  by  publication  in  suits  afifecting  title,  43. 

Statutory  action  to  determine  adverse  claims  and  to  quiet  title»  98Qi 

RE-ARGUMENT. 

See  cross-reference,  674. 

RECEIPT. 

See  cross-reference,  674. 

RECEIVERS. 

For  contents  of  article  see  analysis^  675. 
Suit  to  quiet  title  and  remove  cloud,  357. 

RECEIVING  STOLEN  GOODS. 

For  contents  of  article  see  amtfysis^  887* 

RECOGNIZANCE. 

See  cross-reference,  899. 
Collecting  forfeited  recognizance,  9b 

RECONVENTION. 

See  cross-reference,  899. 

RECORDARI. 

For  contents  0/ article  see  analysis  ^  899. 
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kECORDS. 

For  contents  of  article  see  analysis^  905. 

Process  served  by  publication,  what  record  must  show,  47. 

Service  by  publication,  compliance  with  statute,  appearing  of  record,  IZS« 

RECOUPMENT. 

See  cross-reference,  943. 

RECUSATION. 

See  cross-reference,  943. 

REDEMPTION. 

For  contents  0/ article  see  analysis ,  94a* 

REFEREES. 

See  article  Refbrences,  978. 

Compensation  of,  1086. 

Oath  of,  1015. 

Objections  to  and  review  of  referee's  proceedings,  1057. 

Powers  of,  1016. 

Qualifications  of,  10x2. 

Removal  of,  1085. 

Report  of  referee,  1033. 

REFERENCES. 

For  contents  of  article  see  analysis^  978. 
Receiver,  reference  to  select  suitable  person  as,  758. 
Receiver's  accounts,  exceptions  to  master's  report,  839. 
Receiver's  accounts,  reference  to  master,  837. 
Redemption,  suit  for,  970. 

REINSTATEMENT. 

Public  officer,  proceedings  to  remove,  232. 

REJOINDER. 

Quo  warranto  proceedings,  476. 

RELATION. 

Quo  warranto,  information  on  relation,  429. 
Interest  of  relator  in  quo  warranto  proceedings*  43a 
Necessity  for  relator  in  quo  warranto  proceedings,  434. 
Title  to  office  quo  warranto,  408. 

RELIEF. 

See  Prayers  for  Relief. 

REMEDY  AT  LAW. 

Averment  of  inadequacy  in  suit  to  quiet  tltl     '43* 
Quieting  title  and  removal  of  cloud,  282. 
Receiver,  application  for,  728. 

REMOVAL. 

Removal  and  discharge  of  receiver,  847. 

REMOVAL  OF  CAUSES. 

Receiver,  removal  and  discharge  of,  849. 

REMOVAL  OF  CLOUD. 

See  analysis  of  article  Quieting  Title  —  Removal  of  Cloud,  274. 
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REOPENING  CASE. 

Cause  referred  to  master  or  referee,  1032. 

REPLICATION  AND  REPLY. 

Injuries  to  animals  by  railroads,  599. 

Plea/«M>  darrein  continuance,  271. 

Quieting  title  and  removal  of  cloud,  357. 

Quo  warranto,  pleadings  in,  474. 

Record,  replication  to  plea  of  ntd  Hel  record,  938. 

REPLY. 

See  Rbpucation  or  Rbplt. 

REPORT. 

Decree  or  judgment  on  master's  or  referee's  report*  XQ66. 

Master  or  referee's  report,  1033. 

Objections  to  and  review  of  master's  or  referee's  report,  X04S»  lOST* 
RESIDENCE. 

Alleging  place  of,  in  affidavit  for  publication,  72. 

RETURNS. 

Necessity  for,  before  notice  by  publication,  9a 

REVERSIONS  AND  REMAINDERS. 

Suits  to  quiet  title  and  remove  donds,  nof^ 

REVIEW. 

See  also  Appeal. 

Public  officers,  actions  by  and  against,  202* 
Quo  warranto  proceedings,  490. 
Recordari,  writ  of,  899. 

REVIVAL. 

Public  officers,  actions  and  proceedings  against,  IQI. 

RIGHT. 

Writ  of,  671. 

RULES  OF  DECISION. 

Quieting  of  title  and  removal  of  cloud,  360b 

RULE  TO  PLEAD. 

Quo  warranto  proceedings,  454. 

RULE  TO  SHOW  CAUSE. 

Quo  warranto  proceedings,  45a 

SALES. 

Receivers,  sales  by,  832. 

SCIRE  FACIAS. 
Real  actions,  673. 

SECURITY. 

Receiver,  requiring  security  from,  744. 

SECURITY  FOR  COSTS. 
Receiver,  action  by,  846. 

SENTENCE. 

Public  officer,  criminal  prosecution  of,  259. 
Receiving  stolen  goods,  898. 
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SERVICE  OF  PROCESS. 

Personal  service  outside  of  state,  IS5. 
Proceedings  to  remove  public  officer,  215. 
Publication^  service  by,  see  article  PUBUCATION.  1& 
Receiver,  notice  of  application  for,  72a. 

actions  against,  770. 
When  service  is  complete,  95. 

SET-OFF  AND  COUNTERCLAIM. 

Injuries  to  animals  by  railroads,  591. 
Public  officers,  actions  by  and  against,  197. 
Quieting  title  and  removal  of  doud,  354. 
Receiver,  suit  by,  827. 
Reference  of  counterclaim,  looi* 

SIGNALS. 

Indictment  of  railroads,  523. 

Penalty  for  failure  of  railiiMMl  lo  gfPQ,  S35* 
SPECIFIC  PERFORMANCE. 

Quieting  tide  and  removal  of  dottd,  dacBPC,  36ic 

STATES. 

State  aid  to  railroads,  63(X 

STATES  ATTORNEYS. 
Prosecuting  attorneys,  X« 

STATIONS. 

Indictment  of  railroads  for  fsOare  to  prorids  aeooi 
Railroad,  penalty  for  failure  to  provide,  535. 

STATUTES. 

Injury  to  animals  by  railroadSi  actfoa  foii«ded  Ott  itatats,  S7I* 

Negativing  statutory  exceptions,  578. 

STIPULATIONS. 

Agreements  made  by  prosecuting  attorney!,  4. 

Compensation  of  master  or  referee,  Io87« 
STOCK. 

Injuries  to,  actions  against  railroads  for,  $46^ 

STOCK  AND  STOCKHOLDERS. 

Receiver,  parties  to  application  for,  704. 

Service  by  publication  in  suit  affecting  title  to  Mock,  41. 

STREET  RAILWAYS. 

Crossing  of  one  road  by  another,  5x3. 

STREETS  AND  HIGHWAYS. 

Indictment  for  injuring  or  obstructing,  525. 
Penalty  against  railroad  for  obstructing,  $36^ 

SUBSTITUTION  OF  PARTIES. 
Public  officers,  195. 

Public  officers,  abatement  and  revival,  actloas  1^  or  agalii2t,  X9I* 
Receiver,  discharge  of,  765. 

SUMMARY  PROCEEDINGS. 

Public  officers,  proceedings  against,  l86i 
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« 

SUMMONS  AND  PROCESS. 

Justices'  court,  actions  againsC  raflcoads  for  kUHngscociB,  6i6ii 

Public  officers,  actions  against,  178 • 

Quo  warranto  proceedings,  4S4. 

Receiver,  notice  of  application  for,  717. 

Service  of  process  hy  pibUcaHoH,  see  article  PuBUCATION,  a6ii 

Suits  to  quiet  title  and  remove  clouds,  324. 

SUPERSEDEAS. 

Public  officer,  proceedings  |o  remove,  effect  of  Appeal,  ^. 

Quo  warranto  proceedings,  489. 

Receiver,  appeal  from  order  appointing,  87a. 

SUPPLEMENTARY  PROCEEDINGS. 

Equitable  relief,  appointment  of  receiver,  695. 

SURPLUSAGE. 

Averment  of  authority  by  prosecuting  attorney,  61 

SUSPENSION  AND  REMOVAL  OF  OFFICER& 
General  treatment,  309. 

TAXES. 

Redemption  from  tax  sales,  allegations  of  bOl,  968. 
Redemption  from  tax  sales,  parties,  955. 
Reimbursing  defendant  for,  in  suit  to  quiet  title,  57a 

TAX  TITLE, 

Averment  of,  In  suit  to  quiet  title,  933. 

T£NAN1*S  IN  COMMON. 

See  Joint  Tenants  and  Txnants  in  Commoii. 

TENDER. 

Redemption,  allegation  of  tender  la  bill,  964, 

TERMS  OF  COURT. 

Record,  correction  of,  918, 

TIME. 

Method  of  computing;  97. 

Publication,  service  by,  time  of  publlcatlOQ,  94* 

Reference,  time  of  hearing,  zoa6, 

TIME  TO  PLEAD. 

Puis  darrein  continuance,  967. 
Service  by  publication,  99. 

TITLE,  OWNERSHIP  AND  POSSESSIOir. 
See  also  Possession. 

Allegation  of  title  in  application  for  receiyr,  706. 
Averment  of  title  or  Interest  of  plaintiff  In  salt  to  remove  cloud,  a;^/. 
Denial  of  title  in  suit  to  quiet  title,  350. 
Quieting  title  to  real  property  and  removal  ef  doud,  974. 
Railroads,  Injuries  to  animals  by,  562. 
Receiving  stolen  goods,  charging  ownership  of  property,  891. 

TORTS. 

References  in  actions  ex  delicto^  2004. 
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TRESPASS. 

Public  officer,  form  of  action  against,  X7$« 

TRESPASSERS. 

Injuries  to,  by  railroad,  declaration  or  complaint,  5391 
Injuries  to  public  lands,  134. 

TRIAL. 

Nul  tiel  record,  trial  of  issue  raised  by  plea  of,  940. 

Prosecuting  attorneys,  criminal  trials  by,  ir. 

Public  officer,  proceedings  to  remove,  trial  or  hearing. 

Quo  warranto  proceedings,  479. 

Redemption,  suit  for,  970. 

Suit  to  quiet  title  and  remove  cloud,  358. 

TROVER. 

Public  officer,  form  of  action  against,  1 75. 

TRUSTS  AND  TRUSTEES. 
Redemption,  suit  for,  950. 

UNITED  STATES  COURTS. 

District  attorney,  authority  of,  5. 

Jurisdiction  of  suits  to  quiet  title  and  remove  clouds,  993. 

Public  lands,  federal  jurisdiction,  Z30. 

Quo  warranto,  federal  question  in  state  court,  418. 

Receivership,  jurisdiction  of  federal  courts  over  actions  by  or  agaioai«  76611 

UNKNOWN  PARTIES. 

Affidavit  for  publication  in  suits  against,  77. 

Service  on,  by  publication,  37. 

Suits  to  quiet  title  and  remove  cloud,  32a. 

USURY. 

Redemption,  allegation  of  usury  in  bill,  968. 

VARIANCE. 

See  also  Evidence. 

Criminal  prosecution  of  public  officer,  allegations  and  proof,  SSS- 
Injuries  to  animals  by  railroads,  pleading  and  proof,  599. 
Public  officers,  actions  by  and  against,  199. 

removal,  pleading  and  proof,  226, 
Rape,  prosecutions  for,  664. 

VENUE. 

Injuries  to  animals  by  railroads,  548. 

Prosecuting  attorneys,  authority  of,  as  affected  by  venae,  5. 

Public  officers,  actions  against  by  private  persons,  17a. 

Quieting  title  and  removal  of  clouds,  suits  for,  295. 

Quo  warranto  proceedings,  427. 

Railroads,  venue  in  suits  by  and  against,  518. 

Real  actions,  670. 

Receiver,  application  for,  696. 

Receiving  stolen  goods,  prosecutions  for,  887. 

Redemption,  proceedings  for,  946. 
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VERDICT. 

Crossing  of  two  railroads,  504. 
Injuries  to  animals  by  railroads,  61  z. 
Public  officer,  criminal  prosecution  of,  359. 

proceedings  to  remove,  227. 
Qnieting  title  and  removal  of  cloud,  359. 
Rape,  prosecutions  for,  665. 
Recdviog  stolen  goods,  898. 

VERIFICATION. 

P]ea/«t>  darrein  continuance,  271. 
Public  officer,  action  by,  156. 

proceedings  to  remove,  221. 
Receivership,  petition  for,  736. 
Redemption,  bill  for,  969. 

WAIVER. 

Notice  of  proceedings  to  remove  officer,  2is- 
Oath  of  master  or  referee,  ioi6. 

WARNING  ORDER. 

Service  by  publication,  warning  order  substituted  for,  30. 

WITNESSES. 

Compelling  attendance  and  testimony  by  master  or  referee,  1097, 

WORDS  AND  PHRASES. 
•'  Cloud  on  Title,"  277. 
"  Difficult  questions  of  law/'  xooi. 
•'  Month,"  97. 
••  Newspaper,"  loi. 
••Not  found,"  37. 

WRIT  OF  QUO  WARRANTO. 
See  article  Quo  Warranto,  386. 

WRIT  OF  RECORDARI. 
Proceedings  on,  899. 

WRITS. 

Real  actions,  various  kinds  of  writs,  669. 

Writ  of  assize,  67a 
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